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AMENDMENT

The amendment is as follows:
Strike all after the enacting clause and insert the following:

SECTION 1. SHORT TITLE AND TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as the “Federal Housing Finance Reform
Act of 2005”.
(b) TABLE OF CONTENTS.—The table of contents for this Act is as follows:

Sec. 1. Short title and table of contents.
Sec. 2. Definitions.

TITLE I—REFORM OF REGULATION OF ENTERPRISES AND FEDERAL HOME LOAN BANKS

Subtitle A—Improvement of safety and soundness

Sec. 101. Establishment of the Federal Housing Finance Agency.

Sec. 102. Duties and authorities of Director.

Sec. 103. Housing Finance Oversight Board.

Sec. 104. Authority to require reports by regulated entities.

Sec. 105. Disclosure of charitable contributions by enterprises.

Sec. 106. Assessments.

Sec. 107. Examiners and accountants.

Sec. 108. Prohibition and withholding of executive compensation.

Sec. 109. Reviews of regulated entities.

Sec. 110. Regulations and orders.

Sec. 111. Risk-based capital requirements.

Sec. 112. Minimum and critical capital levels.

Sec. 113. Review of and authority over enterprise assets and liabilities.
Sec. 114. Corporate governance of enterprises.

Sec. 115. Required registration under Securities Exchange Act of 1934.
Sec. 116. Financial Institutions Examination Council.

Sec. 117. Guarantee fee study.

Sec. 118. Conforming amendments.

Subtitle B—Improvement of mission supervision

Sec. 121. Transfer of program and activities approval and housing goal oversight.
Sec. 122. Review by Director of new programs and activities of enterprises.
Sec. 123. Conforming loan limits.

Sec. 124. Annual housing report regarding regulated entities.

Sec. 125. Revision of housing goals.

Sec. 126. Duty to serve underserved markets.

Sec. 127. Monitoring and enforcing compliance with housing goals.

Sec. 128. Affordable housing fund.

Sec. 129. Consistency with mission.

Sec. 130. Enforcement.

Sec. 131. Conforming amendments.

Subtitle C—Prompt corrective action

Sec. 141. Capital classifications.

Sec. 142. Supervisory actions applicable to undercapitalized regulated entities.

Sec. 143. Supervisory actions applicable to significantly undercapitalized regulated entities.
Sec. 144. Authority over critically undercapitalized regulated entities.

Sec. 145. Conforming amendments.

Subtitle D—Enforcement actions

Sec. 161. Cease-and-desist proceedings.

Sec. 162. Temporary cease-and-desist proceedings.
Sec. 163. Prejudgment attachment.

Sec. 164. Enforcement and jurisdiction.

Sec. 165. Civil money penalties.

Sec. 166. Removal and prohibition authority.

Sec. 167. Criminal penalty.

Sec. 168. Subpoena authority.

Sec. 169. Conforming amendments.

Subtitle E—General provisions

Sec. 181. Presidentially appointed directors of enterprises.

Sec. 182. Report on portfolio operations, safety and soundness, and mission of enterprises.
Sec. 183. Conforming and technical amendments.

Sec. 184. Study of alternative secondary market systems.

Sec. 185. Effective date.

TITLE II—-FEDERAL HOME LOAN BANKS

Sec. 201. Definitions.

Sec. 202. Directors.

Sec. 203. Federal Housing Finance Agency oversight of Federal Home Loan Banks.
Sec. 204. Joint activities of banks.

Sec. 205. Sharing of information between Federal Home Loan Banks.

Sec. 206. Reorganization of banks and voluntary merger.

Sec. 207. Securities and Exchange Commission disclosure.

Sec. 208. Community financial institution members.

Sec. 209. Technical and conforming amendments.

Sec. 210. Study of affordable housing program use for long-term care facilities.
Sec. 211. Effective date.
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TITLE III—TRANSFER OF FUNCTIONS, PERSONNEL, AND PROPERTY OF OFFICE OF FEDERAL HOUS-
ING ENTERPRISE OVERSIGHT, FEDERAL HOUSING FINANCE BOARD, AND DEPARTMENT OF
HOUSING AND URBAN DEVELOPMENT

Sec.
Sec.
Sec.
Sec.

Sec.
Sec.
Sec.
Sec.

Sec.
Sec.
Sec.
Sec.

Subtitle A—Office of Federal Housing Enterprise Oversight

301. Abolishment of OFHEO.

302. Continuation and coordination of certain regulations.
303. Transfer and rights of employees of OFHEO.

304. Transfer of property and facilities.

Subtitle B—Federal Housing Finance Board

321. Abolishment of the Federal Housing Finance Board.

322. Continuation and coordination of certain regulations.

323. Transfer and rights of employees of the Federal Housing Finance Board.
324. Transfer of property and facilities.

Subtitle C—Department of Housing and Urban Development

341. Termination of enterprise-related functions.

342. Continuation and coordination of certain regulations.
343. Transfer and rights of employees.

344. Transfer of appropriations, property, and facilities.

SEC. 2. DEFINITIONS.

Section 1303 of the Housing and Community Development Act of 1992 (12 U.S.C.
4502) is amended—

(1) in paragraph (7), by striking “an enterprise” and inserting “a regulated en-

(2) by striking “the enterprise” each place such term appears (except in para-
graphs (4) and (18)) and inserting “the regulated entity”;

(3) in paragraph (5), by striking “Office of Federal Housing Enterprise Over-
sight of the Department of Housing and Urban Development” and inserting
“Federal Housing Finance Agency”;

(4) in each of paragraphs (8), (9), (10), and (19), by striking “Secretary” each
place that term appears and inserting “Director”;

(5) in paragraph (13), by inserting “, with respect to an enterprise,” after
“means”;

(6) by redesignating paragraphs (16) through (19) as paragraphs (20) through
(23), respectively;

(7)hby striking paragraphs (14) and (15) and inserting the following new para-
graphs:

“(18) REGULATED ENTITY.—The term ‘regulated entity’ means—

“(A) the Federal National Mortgage Association and any affiliate thereof;

“(B) the Federal Home Loan Mortgage Corporation and any affiliate
thereof; and

“(C) each Federal home loan bank.

“(19) REGULATED ENTITY-AFFILIATED PARTY.—The term ‘regulated entity-affili-
ated party’ means—

“(A) any director, officer, employee, or controlling stockholder of, or agent
for, a regulated entity;

“(B) any shareholder, affiliate, consultant, or joint venture partner of a
regulated entity, and any other person, as determined by the Director (by
regulation or on a case-by-case basis) that participates in the conduct of the
affairs of a regulated entity; and

“(C) any independent contractor for a regulated entity (including any at-
torney, appraiser, or accountant); and

“(D) any not-for-profit corporation that receives its principal funding, on
an ongoing basis, from any regulated entity.”;

(8) by redesignating paragraphs (8) through (13) as paragraphs (12) through
(17), respectively; and

(9) by inserting after paragraph (7) the following new paragraph:

“(11) FEDERAL HOME LOAN BANK.—The term ‘Federal home loan bank’ means
a bank established under the authority of the Federal Home Loan Bank Act.”;

(10) by redesignating paragraphs (2) through (7) as paragraphs (5) through
(10), respectively; and

(11) by inserting after paragraph (1) the following new paragraphs:

“(2) AGENCY.—The term ‘Agency’ means the Federal Housing Finance Agency.

“(3) AUTHORIZING STATUTES.—The term ‘authorizing statutes’ means—

“(A) the Federal National Mortgage Association Charter Act;

“(B) the Federal Home Loan Mortgage Corporation Act; and

“(C) the Federal Home Loan Bank Act.

“(4) BOARD.—The term ‘Board’ means the Housing Finance Oversight Board
established under section 1313B.”.



4

TITLE I—REFORM OF REGULATION OF ENTER-
PRISES AND FEDERAL HOME LOAN BANKS

Subtitle A—Improvement of Safety and Soundness

SEC. 101. ESTABLISHMENT OF THE FEDERAL HOUSING FINANCE AGENCY.

(a) IN GENERAL.—The Housing and Community Development Act of 1992 (12
U.S.C. 4501 et seq.) is amended by striking sections 1311 and 1312 and inserting
the following:

“SEC. 1311. ESTABLISHMENT OF THE FEDERAL HOUSING FINANCE AGENCY.

“(a) ESTABLISHMENT.—There is established the Federal Housing Finance Agency,
which shall be an independent agency of the Federal Government.
“(b) GENERAL SUPERVISORY AND REGULATORY AUTHORITY.—

“(1) IN GENERAL.—Each regulated entity shall, to the extent provided in this
title, be subject to the supervision and regulation of the Agency.

“(2) AUTHORITY OVER FANNIE MAE, FREDDIE MAC, AND FEDERAL HOME LOAN
BANKS.—The Director of the Federal Housing Finance Agency shall have gen-
eral supervisory and regulatory authority over each regulated entity and shall
exercise such general regulatory authority, including such duties and authori-
ties set forth under section 1313 of this Act, to ensure that the purposes of this
Act, the authorizing statutes, and any other applicable law are carried out.

“(c) SAVINGS PROVISION.—The authority of the Director to take actions under sub-
titles B and C shall not in any way limit the general supervisory and regulatory
authority granted to the Director.

“SEC. 1312. DIRECTOR.

“(a) ESTABLISHMENT OF POSITION.—There is established the position of the Direc-
tor of the Federal Housing Finance Agency, who shall be the head of the Agency.
“(b) APPOINTMENT; TERM.—

“(1) APPOINTMENT.—The Director shall be appointed by the President, by and
with the advice and consent of the Senate, from among individuals who are citi-
zens of the United States, have a demonstrated understanding of financial man-
agement or oversight, and have a demonstrated understanding of capital mar-
kets, including the mortgage securities markets and housing finance.

“(2) TERM AND REMOVAL.—The Director shall be appointed for a term of 5
years and may be removed by the President only for cause.

“(3) VACANCY.—A vacancy in the position of Director that occurs before the
expiration of the term for which a Director was appointed shall be filled in the
manner established under paragraph (1), and the Director appointed to fill such
vacancy shall be appointed only for the remainder of such term.

“(4) SERVICE AFTER END OF TERM.—An individual may serve as the Director
after the expiration of the term for which appointed until a successor has been
appointed.

“(5) TRANSITIONAL PROVISION.—Notwithstanding paragraphs (1) and (2), the
Director of the Office of Federal Housing Enterprise Oversight of the Depart-
ment of Housing and Urban Development shall serve as the Director until a
successor has been appointed under paragraph (1).

“(c) DEPUTY DIRECTOR OF THE DIVISION OF ENTERPRISE REGULATION.—

“(1) IN GENERAL.—The Agency shall have a Deputy Director of the Division
of Enterprise Regulation, who shall be appointed by the Director from among
individuals who are citizens of the United States, have a demonstrated under-
standing of financial management or oversight and of mortgage securities mar-
kets and housing finance.

“(2) FuncTtioNs.—The Deputy Director of the Division of Enterprise Regula-
tion shall have such functions, powers, and duties with respect to the oversight
of the enterprises as the Director shall prescribe.

“(d) DEPUTY DIRECTOR OF THE DIVISION OF FEDERAL HOME LOAN BANK REGULA-
TION.—

“(1) IN GENERAL.—The Agency shall have a Deputy Director of the Division
of Federal Home Loan Bank Regulation, who shall be appointed by the Director
from among individuals who are citizens of the United States, have a dem-
onstrated understanding of financial management or oversight and of the Fed-
eral Home Loan Bank System and housing finance.

“(2) FuNcTiONS.—The Deputy Director of the Division of Federal Home Loan
Bank Regulation shall have such functions, powers, and duties with respect to
the oversight of the Federal home loan banks as the Director shall prescribe.
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“(e) DEPUTY DIRECTOR FOR HOUSING.—

“(1) IN GENERAL.—The Agency shall have a Deputy Director for Housing, who
shall be appointed by the Director from among individuals who are citizens of
the United States, and have a demonstrated understanding of the housing mar-
kets and housing finance.

“(2) FuNcTIiONS.—The Deputy Director for Housing shall have such functions,
powers, and duties with respect to the oversight of the housing mission and
goals of the enterprises, and with respect to oversight of the housing mission
of the Federal home loan banks, as the Director shall prescribe.

“(f) LIMITATIONS.—The Director and each of the Deputy Directors may not—

“(1) have any direct or indirect financial interest in any regulated entity or
regulated entity-affiliated party;

“(2) hold any office, position, or employment in any regulated entity or regu-
lated entity-affiliated party; or

“(3) have served as an executive officer or director of any regulated entity, or
regulated entity-affiliated party, at any time during the 3-year period ending on
the date of appointment of such individual as Director or Deputy Director.”.

(b) APPOINTMENT OF DIRECTOR.—Notwithstanding any other provision of law or
of this Act, the President may, any time after the date of the enactment of this Act,
appoint an individual to serve as the Director of the Federal Housing Finance Agen-
cy, as such office is established by the amendment made by subsection (a). This sub-
section shall take effect on the date of the enactment of this Act.

SEC. 102. DUTIES AND AUTHORITIES OF DIRECTOR.

(a) IN GENERAL.—The Housing and Community Development Act of 1992 (12
U.S.C. 4513) is amended by striking section 1313 and inserting the following new
sections:

“SEC. 1313. DUTIES AND AUTHORITIES OF DIRECTOR.

“(a) DUTIES.—

“(1) PrINCIPAL DUTIES.—The principal duties of the Director shall be—

“(A) to oversee the operations of each regulated entity; and

“(B) to ensure that—

“(i) each regulated entity operates in a safe and sound manner, in-
cluding maintenance of adequate capital and internal controls;

“(ii1) the operations and activities of each regulated entity foster lig-
uid, efficient, competitive, and resilient national housing finance mar-
kets that minimize the cost of housing finance (including activities re-
lating to mortgages on housing for low- and moderate- income families
involving a reasonable economic return that may be less than the re-
turn earned on other activities);

“(iii) each regulated entity complies with this title and the rules, reg-
ulations, guidelines, and orders issued under this title and the author-
izing statutes; and

“div) each regulated entity carries out its statutory mission only
through activities that are consistent with this title and the authorizing
statutes.

“(2) SCOPE OF AUTHORITY.—The authority of the Director shall include the au-
thority—

“(A) to review and, if warranted based on the principal duties described
in paragraph (1), reject any acquisition or transfer of a controlling interest
in an enterprise; and

“(B) to exercise such incidental powers as may be necessary or appro-
priate to fulfill the duties and responsibilities of the Director in the super-
vision and regulation of each regulated entity.

“(b) DELEGATION OF AUTHORITY.—The Director may delegate to officers or employ-
ees of the Agency, including each of the Deputy Directors, any of the functions, pow-
ers, or duties of the Director, as the Director considers appropriate.

“(c) LITIGATION AUTHORITY.—

“(1) IN GENERAL.—In enforcing any provision of this title, any regulation or
order prescribed under this title, or any other provision of law, rule, regulation,
or order, or in any other action, suit, or proceeding to which the Director is a
party or in which the Director is interested, and in the administration of
conservatorships and receiverships, the Director may act in the Director’s own
name and through the Director’s own attorneys.

“(2) SUBJECT TO SUIT.—Except as otherwise provided by law, the Director
shall be subject to suit (other than suits on claims for money damages) by a
regulated entity or director or officer thereof with respect to any matter under
this title or any other applicable provision of law, rule, order, or regulation
under this title, in the United States district court for the judicial district in
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which the regulated entity has its principal place of business, or in the United
States District Court for the District of Columbia, and the Director may be
served with process in the manner prescribed by the Federal Rules of Civil Pro-
cedure.

“SEC. 1313A. PRUDENTIAL MANAGEMENT AND OPERATIONS STANDARDS.

“(a) STANDARDS.—The Director shall establish standards, by regulation, guideline,
or order, for each regulated entity relating to—

“(1) adequacy of internal controls and information systems taking into ac-
count the nature and scale of business operations;

“(2) independence and adequacy of internal audit systems;

“(3) management of credit and counterparty risk, including systems to iden-
tify concentrations of credit risk and prudential limits to restrict exposure of the
regulated entity to a single counterparty or groups of related counterparties;

“(4) management of interest rate risk exposure;

“(5) management of market risk, including standards that provide for systems
that accurately measure, monitor, and control market risks and, as warranted,
that establish limitations on market risk;

“(6) adequacy and maintenance of liquidity and reserves;

“(7) management of any asset and investment portfolio;

“(8) investments and acquisitions by a regulated entity, to ensure that they
are consistent with the purposes of this Act and the authorizing statutes;

“(9) maintenance of adequate records, in accordance with consistent account-
ing policies and practices that enable the Director to evaluate the financial con-
dition of the regulated entity;

“(10) issuance of subordinated debt by that particular regulated entity, as the
Director considers necessary;

“(11) overall risk management processes, including adequacy of oversight by
senior management and the board of directors and of processes and policies to
identify, measure, monitor, and control material risks, including reputational
risks, and for adequate, well-tested business resumption plans for all major sys-
tems with remote site facilities to protect against disruptive events; and

“(12) such other operational and management standards as the Director de-
termines to be appropriate.

“(b) FAILURE TO MEET STANDARDS.—

“(1) PLAN REQUIREMENT.—

“(A) IN GENERAL.—If the Director determines that a regulated entity fails
to meet any standard established under subsection (a)—

“(1) 1f such standard is established by regulation, the Director shall
require the regulated entity to submit an acceptable plan to the Direc-
tor within the time allowed under subparagraph (C); and

“(i1) if such standard is established by guideline, the Director may re-
quire the regulated entity to submit a plan described in clause (i).

“(B) CONTENTS.—Any plan required under subparagraph (A) shall specify
the actions that the regulated entity will take to correct the deficiency. If
the regulated entity is undercapitalized, the plan may be a part of the cap-
ital restoration plan for the regulated entity under section 1369C.

“(C) DEADLINES FOR SUBMISSION AND REVIEW.—The Director shall by reg-
ulation establish deadlines that—

“{d) provide the regulated entities with reasonable time to submit
plans required under subparagraph (A), and generally require a regu-
lated entity to submit a plan not later than 30 days after the Director
determines that the entity fails to meet any standard established under
subsection (a); and

“(i1) require the Director to act on plans expeditiously, and generally
not later than 30 days after the plan is submitted.

“(2) REQUIRED ORDER UPON FAILURE TO SUBMIT OR IMPLEMENT PLAN.—If a
regulated entity fails to submit an acceptable plan within the time allowed
under paragraph (1)(C), or fails in any material respect to implement a plan ac-
cepted by the Director, the following shall apply:

“(A) REQUIRED CORRECTION OF DEFICIENCY.—The Director shall, by order,
require the regulated entity to correct the deficiency.

“(B) OTHER AUTHORITY.—The Director may, by order, take one or more
of the following actions until the deficiency is corrected:

“(i) Prohibit the regulated entity from permitting its average total as-
sets (as such term is defined in section 1316(b)) during any calendar
quarter to exceed its average total assets during the preceding calendar
quarter, or restrict the rate at which the average total assets of the en-
tity may increase from one calendar quarter to another.
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“(i1) Require the regulated entity—
“(D in the case of an enterprise, to increase its ratio of core cap-
ital to assets.
“(II) in the case of a Federal home loan bank, to increase its ratio
of total capital (as such term is defined in section 6(a)(5) of the
Federal Home Loan Bank Act (12 U.S.C. 1426(a)(5)) to assets.
“(iii) Require the regulated entity to take any other action that the
Director determines will better carry out the purposes of this section
than any of the actions described in this subparagraph
“(3) MANDATORY RESTRICTIONS.—In complying with paragraph (2), the Direc-
tor shall take one or more of the actions described in clauses (i) through (iii)
of paragraph (2)(B) if—
“(A) the Director determines that the regulated entity fails to meet any
standard prescribed under subsection (a);
“(B) the regulated entity has not corrected the deficiency; and
“(C) during the 18-month period before the date on which the regulated
entity first failed to meet the standard, the entity underwent extraordinary
growth, as defined by the Director.

“(c) OTHER ENFORCEMENT AUTHORITY NOT AFFECTED.—The authority of the Direc-
tor under this section is in addition to any other authority of the Director.”.

(b) INDEPENDENCE IN CONGRESSIONAL TESTIMONY AND RECOMMENDATIONS.—Sec-
tion 111 of Public Law 93-495 (12 U.S.C. 250) is amended by striking “the Federal
Housing Finance Board” and inserting “the Director of the Federal Housing Finance
Agency”.

SEC. 103. HOUSING FINANCE OVERSIGHT BOARD.

(a) IN GENERAL.—Title XIII of the Housing and Community Development Act of
1992 (12 U.S.C. 4501 et seq.) is amended by inserting after section 1313A, as added
by section 102 of this Act, the following new section:

“SEC. 1313B. HOUSING FINANCE OVERSIGHT BOARD.

“(a) IN GENERAL.—There is established the Housing Finance Oversight Board.

“(b) DUTIES.—

“(1) IN GENERAL.—The Board shall advise the Director with respect to overall
strategies and policies in carrying out the duties of the Director under this title,
at the request of the Director and at the initiative of the Board, and shall carry
out such functions as otherwise provided by law.

“(2) LiMITATION.—The Director may not delegate to the Board any of the func-
tions, powers, or duties of the Director.

“(c) CoMPOSITION.—The Board shall be comprised of 5 members, as follows:

“(1) One member shall be the Director, who shall serve as the Chairperson
of the Board.

“(2) One member shall be the Secretary of the Treasury or the designee of
the Secretary.

“(3) One member shall be the Secretary of Housing and Urban Development
or the designee of the Secretary.

“(4) Two members shall be appointed by the President, by and with the advice
and consent of the Senate, who shall include—

“(A) one individual who has extensive experience and expertise in the
capital markets (including debt markets), the secondary mortgage market,
and mortgage-backed securities; and

“(B) one individual who has extensive experience and expertise in mort-
gage finance (including single family and multifamily housing mortgage fi-
nance), development of affordable housing, and economic development and
revitalization.

“(d) TERMS AND VACANCIES.—

“(1) TERMS.—Each member of the Board pursuant to paragraph (4) shall be
appointed for a term of 3 years, and may be removed by the President only for
cause.

“(2) VACANCIES.—A member of the Board appointed to fill a vacancy occurring
before the expiration of the term for which the member’s predecessor was ap-
pointed shall be appointed only for the remainder of that term. A member of
the Board may serve after the expiration of the member’s term until a successor
has been appointed.

“(e) PROHIBITION OF ADDITIONAL COMPENSATION.—Notwithstanding any other pro-
vision of law, members of Board pursuant to paragraphs (1), (2), and (3) shall not
receive additional compensation by reason of service on the Board.

“(f) LIMITATIONS.—Each member of the Board may not—

“(1) have any direct or indirect financial interest in any regulated entity or
regulated entity-affiliated party; or
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“(2) hold any office, position, or employment in any regulated entity or regu-
lated entity-affiliated party.

“(g) FULL-TIME MEMBERS AND STAFF.—

“(1) FULL-TIME MEMBERS.—The members of the Board pursuant to subsection
(c)(4) shall serve on a full-time basis.

“(2) STAFF.—The staff of the Board shall be appointed subject to the provi-
sions of title 5, United States Code, governing appointments in the competitive
service, and shall be paid in accordance with the provisions of chapter 51 and
subchapter III of chapter 53 of that title relating to classification and General
Schedule pay rates, except that each member of the Board pursuant to para-
graph (4) may appoint one staff member without regard to the such provisions
governing appointments in the competitive service and such staff members may
be paid by the Board without regard to the such provisions relating to classifica-
tion and General Schedule pay rates.

“(h) MEETINGS.—

“(1) IN GENERAL.—The Board shall meet upon notice by the Director, but in
no event shall the Board meet less frequently than once every 3 months.

“(2) SPECIAL MEETINGS.—Any member of the Board may, upon giving written
notice to the Director, require a special meeting of the Board, which shall be
convened by the Director within 30 days after such notice.

“(1) TESTIMONY.—On an annual basis, the Board shall testify before Congress re-
garding—

“(1) the safety and soundness of the regulated entities;

“(2) any material deficiencies in the conduct of the operations of the regulated
entities;

“(3) the overall operational status of the regulated entities;

“(4) an evaluation of the performance of the regulated entities in carrying out
their respective missions;

“(5) operations, resources, and performance of the Agency and the Board; and

“(6) such other matters relating to the Agency, the Board, and the regulated
entities, and their fulfillment of their missions, as the Board determines appro-
priate.

“(j) Costs.—Costs of the Board, including staff, shall be paid by the Agency as
a cost and expense of the Agency.

“(k) ExEMPTION.—Notwithstanding any other provision of law, the provisions of
section 552b of title 5, United States Code, shall not apply to the Board.”.

(b) ANNUAL REPORT OF THE DIRECTOR.—Section 1319B(a) of the Housing and
Community Development Act of 1992 (12 U.S.C. 4521 (a)) is amended—

(1) in paragraph (3), by striking “and” at the end; and

(2) by striking paragraph (4) and inserting the following new paragraphs:

“(4) an assessment of the Board with respect to—

“(A) the safety and soundness of the regulated entities;

“(B) any material deficiencies in the conduct of the operations of the regu-
lated entities;

“(C) the overall operational status of the regulated entities;

“(D) an evaluation of the performance of the regulated entities in carrying
out their missions, including compliance of the enterprises with the housing
goals under subpart B of part 2 of this subtitle and compliance of the Fed-
eral home loan banks with the community investment and affordable hous-
ing programs under subsections (i) and (j) of section 10 of the Federal Home
Loan Bank Act;

“(E) an evaluation of the performance of the Agency in fulfilling its duties
and responsibilities under law; and

“(F) such other matters relating to the Board and the fulfillment of its
duties as the Board considers appropriate;

“(5) operations, resources, and performance of the Agency; and

“(6) such other matters relating to the Agency and its fulfillment of its mis-
sion.”.

SEC. 104. AUTHORITY TO REQUIRE REPORTS BY REGULATED ENTITIES.

Section 1314 of the Housing and Community Development Act of 1992 (12 U.S.C.
4514) is amended—
(1) in the section heading, by striking “ENTERPRISES” and inserting “REGU-
LATED ENTITIES”;
(2) in subsection (a)—
(A) in the subsection heading, by striking “Special Reports and Reports
of Financial Condition” and inserting “Regular and Special Reports”;
(B) in paragraph (1)—
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(i) in the paragraph heading, by striking “FINANCIAL CONDITION” and
inserting “REGULAR REPORTS”; and

(ii) by striking “reports of financial condition and operations” and in-
serting “regular reports on the condition (including financial condition),
management, activities, or operations of the regulated entity, as the Di-
rector considers appropriate”; and

(C) in paragraph (2), after “submit special reports” insert “on any of the
topics specified in paragraph (1) or such other topics”; and

(3) by adding at the end the following new subsection:

“(c) REPORTS OF FRAUDULENT FINANCIAL TRANSACTIONS.—

“(1) REQUIREMENT TO REPORT.—The Director shall require a regulated entity
to submit to the Director a timely report upon discovery by the regulated entity
that it has purchased or sold a fraudulent loan or financial instrument or sus-
pects a possible fraud relating to a purchase or sale of any loan or financial in-
strument. The Director shall require the regulated entities to establish and
maintain procedures designed to discover any such transactions.

“(2) PROTECTION FROM LIABILITY FOR REPORTS.—

“(A) IN GENERAL.—If a regulated entity makes a report pursuant to para-
graph (1), or a regulated entity-affiliated party makes, or requires another
to make, such a report, and such report is made in a good faith effort to
comply with the requirements of paragraph (1), such regulated entity or
regulated entity-afffiliated party shall not be liable to any person under any
law or regulation of the United States, any constitution, law, or regulation
of any State or political subdivision of any State, or under any contract or
other legally enforceable agreement (including any arbitration agreement),
for such report or for any failure to provide notice of such report to the per-
son who is the subject of such report or any other person identified in the
report.

“(B) RULE OF CONSTRUCTION.—Subparagraph (A) shall not be construed
as creating—

“(i) any inference that the term ‘person’, as used in such subpara-
graph, may be construed more broadly than its ordinary usage so as
to include any government or agency of government; or

“(i1) any immunity against, or otherwise affecting, any civil or crimi-
nal action brought by any government or agency of government to en-
force any constitution, law, or regulation of such government or agen-
cy.”.

SEC. 105. DISCLOSURE OF CHARITABLE CONTRIBUTIONS BY ENTERPRISES.

Section 1314 of the Housing and Community Development Act of 1992 (12 U.S.C.
4514), as amended by the preceding provisions of this Act, is further amended by
adding at the end the following new subsection:

“(d) DISCLOSURE OF CHARITABLE CONTRIBUTIONS BY ENTERPRISES.—

“(1) REQUIRED DISCLOSURE.—The Director shall, by regulation, require each
enterprise to submit a report annually, in a format designated by the Director,
containing the following information:

“(A) ToTAL VALUE.—The total value of contributions made by the enter-
prise to nonprofit organizations during its previous fiscal year.

“(B) SUBSTANTIAL CONTRIBUTIONS.—If the value of contributions made by
the enterprise to any nonprofit organization during its previous fiscal year
exceeds the designated amount, the name of that organization and the
value of contributions.

“(C) SUBSTANTIAL CONTRIBUTIONS TO INSIDER-AFFILIATED CHARITIES.—
Identification of each contribution whose value exceeds the designated
amount that were made by the enterprise during the enterprise’s previous
fiscal year to any nonprofit organization of which a director, officer, or con-
trolling person of the enterprise, or a spouse thereof, was a director or
trustee, the name of such nonprofit organization, and the value of the con-
tribution.

“(2) DEFINITIONS.—For purposes of this subsection—

“(A) the term ‘designated amount’ means such amount as may be des-
ignated by the Director by regulation, consistent with the public interest
and the protection of investors for purposes of this subsection; and

“(B) the Director may, by such regulations as the Director deems nec-
essary or appropriate in the public interest, define the terms officer and
controlling person.

“(3) PuBLIC AVAILABILITY.—The Director shall make the information sub-
mitted pursuant to this subsection publicly available.”.
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SEC. 106. ASSESSMENTS.

Section 1316 of the Housing and Community Development Act of 1992 (12 U.S.C.
4516) is amended—

(1) by striking subsection (a) and inserting the following new subsection:

“(a) ANNUAL ASSESSMENTS.—The Director shall establish and collect from the reg-
ulated entities annual assessments in an amount not exceeding the amount suffi-
cient to provide for reasonable costs and expenses of the Agency, including—

“(1) the expenses of any examinations under section 1317 of this Act and
under section 20 of the Federal Home Loan Bank Act;
“(2) the expenses of obtaining any reviews and credit assessments under sec-
tion 1319; and
“(3) such amounts in excess of actual expenses for any given year as deemed
necessary by the Director to maintain a working capital fund in accordance with
subsection (e).”;
(2) in subsection (b)—
(A) in the subsection heading, by striking “ENTERPRISES” and inserting
“REGULATED ENTITIES” ;
(B) by realigning paragraph (2) two ems from the left margin, so as to
?lign the left margin of such paragraph with the left margins of paragraph
1);
(C) in paragraph (1)—
’(’i) by striking “Each enterprise” and inserting “Each regulated enti-

(i1) b(i’ striking “each enterprise” and inserting “each regulated enti-
ty”; an

(1i1) by striking “both enterprises” and inserting “all of the regulated
entities”; and

(D) in paragraph (3)—

(i) in subparagraph (B), by striking “subparagraph (A)” and inserting
“clause (1)”;

(i1) by redesignating subparagraphs (A), (B), and (C) as clauses (i), (ii)
and (ii), respectively, and realigning such clauses, as so redesignated,
so as to be indented 6 ems from the left margin;

(iii) by striking the matter that precedes clause (i), as so redesig-
nated, and inserting the following:

“(3) DEFINITION OF TOTAL ASSETS.—For purposes of this section, the term
‘total assets’ means as follows:

“(A) ENTERPRISES.—With respect to an enterprise, the sum of—”; and

(iv) by adding at the end the following new subparagraph:

“(B) FEDERAL HOME LOAN BANKS.—With respect to a Federal home loan
bank, the total assets of the Bank, as determined by the Director in accord-
ance with generally accepted accounting principles.”.

(3) by striking subsection (c¢) and inserting the following new subsection:

“(c) INCREASED COSTS OF REGULATION.—

“(1) INCREASE FOR INADEQUATE CAPITALIZATION.—The semiannual payments
made pursuant to subsection (b) by any regulated entity that is not classified
(for purposes of subtitle B) as adequately capitalized may be increased, as nec-
essary, in the discretion of the Director to pay additional estimated costs of reg-
ulation of the regulated entity.

“(2) ADJUSTMENT FOR ENFORCEMENT ACTIVITIES.—The Director may adjust the
amounts of any semiannual assessments for an assessment under subsection (a)
that are to be paid pursuant to subsection (b) by a regulated entity, as nec-
essary in the discretion of the Director, to ensure that the costs of enforcement
activities under subtitle B and C for a regulated entity are borne only by such
regulated entity.

“(3) ADDITIONAL ASSESSMENT FOR DEFICIENCIES.—If at any time, as a result
of increased costs of regulation of a regulated entity that is not classified (for
purposes of subtitle B) as adequately captitalized or as the result of supervisory
or enforcement activities under subtitle B or C for a regulated entity, the
amount available from any semiannual payment made by such regulated entity
pursuant to subsection (b) is insufficient to cover the costs of the Agency with
respect to such entity, the Director may make and collect from such regulated
entity an immediate assessment to cover the amount of such deficiency for the
semiannual period. If, at the end of any semiannual period during which such
an assessment is made, any amount remains from such assessment, such re-
maining amount shall be deducted from the assessment for such regulated enti-
ty for the following semiannual period.”.

(4) in subsection (d), by striking “If” and inserting “Except with respect to
amounts collected pursuant to subsection (a)(3), if”; and
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(5) by striking subsections (e) through (g) and inserting the following new
subsections:

“(e) WORKING CAPITAL FUND.—At the end of each year for which an assessment
under this section is made, the Director shall remit to each regulated entity any
amount of assessment collected from such regulated entity that is attributable to
subsection (a)(3) and is in excess of the amount the Director deems necessary to
maintain a working capital fund.

“(f) TREATMENT OF ASSESSMENTS.—

“(1) DEPOSIT.—Amounts received by the Director from assessments under this
section may be deposited by the Director in the manner provided in section
5234 of the Revised Statutes (12 U.S.C. 192) for monies deposited by the Comp-
troller of the Currency.

“(2) NOT GOVERNMENT FUNDS.—The amounts received by the Director from
any assessment under this section shall not be construed to be Government or
public funds or appropriated money.

“(3) NO APPORTIONMENT OF FUNDS.—Notwithstanding any other provision of
law, the amounts received by the Director from any assessment under this sec-
tion shall not be subject to apportionment for the purpose of chapter 15 of title
31, United States Code, or under any other authority.

“(4) USE oF FUNDS.—The Director may use any amounts received by the Di-
rector from assessments under this section for compensation of the Director and
other employees of the Agency and for all other expenses of the Director and
the Agency.

“(5) AVAILABILITY OF OVERSIGHT FUND AMOUNTS.—Notwithstanding any other
provision of law, any amounts remaining in the Federal Housing Enterprises
Oversight Fund established under this section (as in effect before the effective
date under section 185 of the Federal Housing Finance Reform Act of 2005), and
any amounts remaining from assessments on the Federal Home Loan banks
pursuant to section 18(b) of the Federal Home Loan Bank Act (12 U.S.C.
1438(b)), shall, upon such effective date, be treated for purposes of this sub-
section as amounts received from assessments under this section.

“(g) BUDGET AND FINANCIAL MANAGEMENT.—

“(1) FINANCIAL OPERATING PLANS AND FORECASTS.—The Director shall provide
to the Director of the Office of Management and Budget copies of the Director’s
financial operating plans and forecasts as prepared by the Director in the ordi-
nary course of the Agency’s operations, and copies of the quarterly reports of
the Agency’s financial condition and results of operations as prepared by the Di-
rector in the ordinary course of the Agency’s operations.

“(2) FINANCIAL STATEMENTS.—The Agency shall prepare annually a statement
of assets and liabilities and surplus or deficit; a statement of income and ex-
penses; and a statement of sources and application of funds.

“(3) FINANCIAL MANAGEMENT SYSTEMS.—The Agency shall implement and
maintain financial management systems that comply substantially with Federal
financial management systems requirements, applicable Federal accounting
standards, and that uses a general ledger system that accounts for activity at
the transaction level.

“(4) ASSERTION OF INTERNAL CONTROLS.—The Director shall provide to the
Comptroller General an assertion as to the effectiveness of the internal controls
that apply to financial reporting by the Agency, using the standards established
in section 3512 (c) of title 31, United States Code.

“(5) RULE OF CONSTRUCTION.—This subsection may not be construed as imply-
ing any obligation on the part of the Director to consult with or obtain the con-
sent or approval of the Director of the Office of Management and Budget with
respect to any reports, plans, forecasts, or other information referred to in para-
graph (1) or any jurisdiction or oversight over the affairs or operations of the
Agency.

“(h) AUDIT OF AGENCY.—

“(1) IN GENERAL.—The Comptroller General shall annually audit the financial
transactions of the Agency in accordance with the U.S. generally accepted gov-
ernment auditing standards as may be prescribed by the Comptroller General
of the United States. The audit shall be conducted at the place or places where
accounts of the Agency are normally kept. The representatives of the Govern-
ment Accountability Office shall have access to the personnel and to all books,
accounts, documents, papers, records (including electronic records), reports,
files, and all other papers, automated data, things, or property belonging to or
under the control of or used or employed by the Agency pertaining to its finan-
cial transactions and necessary to facilitate the audit, and such representatives
shall be afforded full facilities for verifying transactions with the balances or
securities held by depositaries, fiscal agents, and custodians. All such books, ac-
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counts, documents, records, reports, files, papers, and property of the Agency
shall remain in possession and custody of the Agency. The Comptroller General
may obtain and duplicate any such books, accounts, documents, records, work-
ing papers, automated data and files, or other information relevant to such
audit without cost to the Comptroller General and the Comptroller General’s
right of access to such information shall be enforceable pursuant to section
716(c) of title 31, United States Code.

“(2) REPORT.—The Comptroller General shall submit to the Congress a report
of each annual audit conducted under this subsection. The report to the Con-
gress shall set forth the scope of the audit and shall include the statement of
assets and liabilities and surplus or deficit, the statement of income and ex-
penses, the statement of sources and application of funds, and such comments
and information as may be deemed necessary to inform Congress of the finan-
cial operations and condition of the Agency, together with such recommenda-
tions with respect thereto as the Comptroller General may deem advisable. A
copy of each report shall be furnished to the President and to the Agency at
the time submitted to the Congress.

“(3) ASSISTANCE AND COSTS.—For the purpose of conducting an audit under
this subsection, the Comptroller General may, in the discretion of the Comp-
troller General, employ by contract, without regard to section 5 of title 41,
United States Code, professional services of firms and organizations of certified
public accountants for temporary periods or for special purposes. Upon the re-
quest of the Comptroller General, the Director of the Agency shall transfer to
the Government Accountability Office from funds available, the amount re-
quested by the Comptroller General to cover the full costs of any audit and re-
port conducted by the Comptroller General. The Comptroller General shall cred-
it funds transferred to the account established for salaries and expenses of the
Government Accountability Office, and such amount shall be available upon re-
ceipt and without fiscal year limitation to cover the full costs of the audit and
report.”.

SEC. 107. EXAMINERS AND ACCOUNTANTS.

(a) EXAMINATIONS.—Section 1317 of the Housing and Community Development
Act of 1992 (12 U.S.C. 4517) is amended——

(1) in subsection (a), by adding after the period at the end the following:
“Each examination under this subsection of a regulated entity shall include a
review of the procedures required to be established and maintained by the regu-
lated entity pursuant to section 1314(c) (relating to fraudulent financial trans-
actions) and the report regarding each such examination shall describe any
problems with such procedures maintained by the regulated entity.”;

(2) in subsection (b)—

(A) by inserting “of a regulated entity” after “under this section”; and

(B) by striking “to determine the condition of an enterprise for the pur-
pose of ensuring its financial safety and soundness” and inserting “or ap-
propriate” ; and

(3) in subsection (c)—

(A) in the second sentence, by inserting “to conduct examinations under
this section” before the period; and

(B) in the third sentence, by striking “from amounts available in the Fed-
eral Housing Enterprises Oversight Fund”.

(b) ENHANCED AUTHORITY TO HIRE EXAMINERS AND ACCOUNTANTS.—Section 1317
of the Housing and Community Development Act of 1992 (12 U.S.C. 4517) is amend-
ed by adding at the end the following new subsection:

“(g) APPOINTMENT OF ACCOUNTANTS, ECONOMISTS, SPECIALISTS, AND Exam-
INERS.—

“(1) AppLicABILITY.—This section applies with respect to any position of ex-
aminer, accountant, specialist in financial markets, specialist in technology, and
economist at the Agency, with respect to supervision and regulation of the regu-
lated entities, that is in the competitive service.

“(2) APPOINTMENT AUTHORITY.—The Director may appoint candidates to any
position described in paragraph (1)—

“(A) in accordance with the statutes, rules, and regulations governing ap-
pointments in the excepted service; and

“(B) notwithstanding any statutes, rules, and regulations governing ap-
pointments in the competitive service.”.

(¢) REPEAL.—Section 20 of the Federal Home Loan Bank Act (12 U.S.C. 1440) is
amended—

(1) in the section heading, by striking “REPORTS” and inserting “GAO AUDITS”;
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(2) in the third sentence, by striking “the Board and” each place such term
appears; and

(3) by striking the first two sentences and inserting the following: “The Fed-
eral home loan banks shall be subject to examinations by the Director to the
extent provided in section 1317 of the Federal Housing Enterprises Financial
Safety and Soundness Act of 1992 (12 U.S.C. 4517).”.

SEC. 108. PROHIBITION AND WITHHOLDING OF EXECUTIVE COMPENSATION.

(a) IN GENERAL.—Section 1318 of the Housing and Community Development Act
of 1992 (12 U.S.C. 4518) is amended—

(1) in the section heading, by striking “OF EXCESSIVE” and inserting “AND
WITHHOLDING OF EXECUTIVE”;

(2) by redesignating subsection (b) as subsection (d); and

(3) by inserting after subsection (a) the following new subsections:

“(b) FACTORS.—In making any determination under subsection (a), the Director
may take into consideration any factors the Director considers relevant, including
any wrongdoing on the part of the executive officer, and such wrongdoing shall in-
clude any fraudulent act or omission, breach of trust or fiduciary duty, violation of
law, rule, regulation, order, or written agreement, and insider abuse with respect
to the regulated entity. The approval of an agreement or contract pursuant to sec-
tion 309(d)(3)(B) of the Federal National Mortgage Association Charter Act (12
U.S.C. 1723a(d)(3)(B)) or section 303(h)(2) of the Federal Home Loan Mortgage Cor-
poration Act (12 U.S.C. 1452(h)(2)) shall not preclude the Director from making any
subsequent determination under subsection (a).

“(c) WITHHOLDING OF COMPENSATION.—In carrying out subsection (a), the Director
may require a regulated entity to withhold any payment, transfer, or disbursement
of compensation to an executive officer, or to place such compensation in an escrow
account, during the review of the reasonableness and comparability of compensa-
tion.”.

(b) CONFORMING AMENDMENTS.—

(1) FANNIE MAE.—Section 309(d) of the Federal National Mortgage Association
Charter Act (12 U.S.C. 1723a(d)) is amended by adding at the end the following
new paragraph:

“(4) Notwithstanding any other provision of this section, the corporation shall not
transfer, disburse, or pay compensation to any executive officer, or enter into an
agreement with such executive officer, without the approval of the Director, for mat-
ters being reviewed under section 1318 of the Federal Housing Enterprises Finan-
cial Safety and Soundness Act of 1992 (12 U.S.C. 4518).”.

(2) FREDDIE MAC.—Section 303(h) of the Federal Home Loan Mortgage Cor-
poration Act (12 U.S.C. 1452(h)) is amended by adding at the end the following
new paragraph:

“(4) Notwithstanding any other provision of this section, the Corporation shall not
transfer, disburse, or pay compensation to any executive officer, or enter into an
agreement with such executive officer, without the approval of the Director, for mat-
ters being reviewed under section 1318 of the Federal Housing Enterprises Finan-
cial Safety and Soundness Act of 1992 (12 U.S.C. 4518).”.

(3) FEDERAL HOME LOAN BANKS.—Section 7 of the Federal Home Loan Bank
Act (12 U.S.C. 1427) is amended by adding at the end the following new sub-
section:

“(1) WITHHOLDING OF COMPENSATION.—Notwithstanding any other provision of
this section, a Federal home loan bank shall not transfer, disburse, or pay com-
pensation to any executive officer, or enter into an agreement with such executive
officer, without the approval of the Director, for matters being reviewed under sec-
tion 1318 of the Federal Housing Enterprises Financial Safety and Soundness Act
of 1992 (12 U.S.C. 4518).”.

SEC. 109. REVIEWS OF REGULATED ENTITIES.
Section 1319 of the Housing and Community Development Act of 1992 (12 U.S.C.
4519) is amended—
(1) by striking the section designation and heading and inserting the fol-
lowing:
“SEC. 1319. REVIEWS OF REGULATED ENTITIES.”; and
(2) by inserting after “any entity” the following: “that the Director considers
appropriate, including an entity”.
SEC. 110. REGULATIONS AND ORDERS.
Section 1319G of the Housing and Community Development Act of 1992 (12
U.S.C. 4526) is amended—
(1) by striking subsection (a) and inserting the following new subsection:
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“(a) AUTHORITY.—The Director shall issue any regulations, guidelines, and orders
necessary to carry out the duties of the Director under this title and each of the
authorizing statutes to ensure that the purposes of this title and such Acts are ac-
complished.”;

(2) in subsection (b), by inserting “, this title, or any of the authorizing stat-
utes” after “under this section”; and
(3) by striking subsection (c).

SEC. 111. RISK-BASED CAPITAL REQUIREMENTS.

(a) IN GENERAL.—Section 1361 of the Housing and Community Development Act
of 1992 (12 U.S.C. 4611) is amended to read as follows:

“SEC. 1361. RISK-BASED CAPITAL LEVELS FOR REGULATED ENTITIES.

“(a) IN GENERAL.—

“(1) ENTERPRISES.—The Director shall, by regulation, establish risk-based
capital requirements for the enterprises to ensure that the enterprises operate
in a safe and sound manner, maintaining sufficient capital and reserves to sup-
port the risks that arise in the operations and management of the enterprises.

“(2) FEDERAL HOME LOAN BANKS.—The Director shall establish risk-based cap-
ital standards under section 6 of the Federal Home Loan Bank Act for the Fed-
eral home loan banks.

“(b) CONFIDENTIALITY OF INFORMATION.—Any person that receives any book,
record, or information from the Director or a regulated entity to enable the risk-
based capital requirements established under this section to be applied shall—

“(1) maintain the confidentiality of the book, record, or information in a man-
ner that is generally consistent with the level of confidentiality established for
the material by the Director or the regulated entity; and

“(2) be exempt from section 552 of title 5, United States Code, with respect
to the book, record, or information.

“(c) No LIMITATION.—Nothing in this section shall limit the authority of the Direc-
tor to require other reports or undertakings, or take other action, in furtherance of
the responsibilities of the Director under this Act.”.

(b) FEDERAL HOME LOAN BANKS RISK-BASED CAPITAL.—Section 6(a)(3) of the Fed-
eral Home Loan Bank Act (12 U.S.C. 1426(a)(3)) is amended—

(1) by striking subparagraph (A) and inserting the following new subpara-
graph:

“(A) RISK-BASED CAPITAL STANDARDS.—The Director shall, by regulation,
establish risk-based capital standards for the Federal home loan banks to
ensure that the Federal home loan banks operate in a safe and sound man-
ner, with sufficient permanent capital and reserves to support the risks
that arise in the operations and management of the Federal home loans
banks.”; and

(2) in subparagraph (B), by striking “(A)(i1)” and inserting “(A)”.

SEC. 112. MINIMUM AND CRITICAL CAPITAL LEVELS.

(a) MINIMUM CAPITAL LEVEL.—Section 1362 of the Housing and Community De-
velopment Act of 1992 (12 U.S.C. 4612) is amended—

(1) in subsection (a), by striking “IN GENERAL” and inserting “ENTERPRISES”
; and
(2) by striking subsection (b) and inserting the following new subsections:

“(b) FEDERAL HOME LoAN BANKS.—For purposes of this subtitle, the minimum
capital level for each Federal home loan bank shall be the minimum capital re-
quired to be maintained to comply with the leverage requirement for the bank es-
tablished under section 6(a)(2) of the Federal Home Loan Bank Act (12 U.S.C.
1426(a)(2)).

“(c) ESTABLISHMENT OF REVISED MINIMUM CAPITAL LEVELS.—Notwithstanding
subsections (a) and (b) and notwithstanding the capital classifications of the regu-
lated entities, the Director may, by regulations issued under section 1319G(b), es-
tablish a minimum capital level for the enterprises, for the Federal home loan
banks, or for both the enterprises and the banks, that is higher than the level speci-
fied in subsection (a) for the enterprises or the level specified in subsection (b) for
the Federal home loan banks, to the extent needed to ensure that the regulated en-
tities operate in a safe and sound manner.

“(d) AUTHORITY TO REQUIRE TEMPORARY INCREASE.—Notwithstanding subsections
(a) and (b) and any minimum capital level established pursuant to subsection (c),
the Director may, by order, increase the minimum capital level for a regulated enti-
ty for such period as the Director may provide if the Director—

“(1) makes any of the determinations specified in subparagraphs (A) through
(C) of section 1364(c)(1); or
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“(2) determines that the regulated entity has violated any of the prudential
management and operations standards established pursuant to section 1313A
and, as a result of such violation, is operating in an unsafe and unsound man-
ner.

“(e) AUTHORITY TO ESTABLISH ADDITIONAL CAPITAL AND RESERVE REQUIREMENTS
FOR PARTICULAR PROGRAMS.—The Director may, at any time by order or regulation,
establish such capital or reserve requirements with respect to any program or activ-
ity of a regulated entity as the Director considers appropriate to ensure that the
regulated entity operates in a safe and sound manner, with sufficient capital and
reserves to support the risks that arise in the operations and management of the
regulated entity.

“(f) PErRIODIC REVIEW.—The Director shall periodically review the amount of core
capital maintained by the enterprises, the amount of capital retained by the Federal
home loan banks, and the minimum capital levels established for such regulated en-
tities pursuant to this section. The Director may, by regulations issued under sec-
tion 1319G(b), adjust the minimum capital levels as necessary, based on the Direc-
tor’s review.”.

(b) CrITICAL CAPITAL LEVELS.—

(1) IN GENERAL.—Section 1363 of the Housing and Community Development
Act of 1992 (12 U.S.C. 4613) is amended—

(A) by striking “For” and inserting “(a) Enterprises.—For”; and
(B) by adding at the end the following new subsection:

“(b) FEDERAL HOME LOAN BANKS.—

“(1) IN GENERAL.—For purposes of this subtitle, the critical capital level for
each Federal home loan bank shall be such amount of capital as the Director
shall, by regulation require.

“(2) CONSIDERATION OF OTHER CRITICAL CAPITAL LEVELS.—In establishing the
critical capital level under paragraph (1) for the Federal home loan banks, the
Director shall take due consideration of the critical capital level established
under subsection (a) for the enterprises, with such modifications as the Director
determines to be appropriate to reflect the difference in operations between the
banks and the enterprises.”.

(2) REGULATIONS.—Not later than the expiration of the 180-day period begin-
ning on the effective date under section 185, the Director of the Federal Hous-
ing Finance Agency shall issue regulations pursuant to section 1363(b) of the
Housing and Community Development Act of 1992 (as added by paragraph (1)
of this subsection) establishing the critical capital level under such section.

SEC. 113. REVIEW OF AND AUTHORITY OVER ENTERPRISE ASSETS AND LIABILITIES.

Subtitle B of title XIII of the Housing and Community Development Act of 1992
(12 U.S.C. 4611 et seq.) is amended—
(1) by striking the subtitle designation and heading and inserting the fol-
lowing:

“Subtitle B—Required Capital Levels for Regu-
lated Entities, Special Enforcement Powers, and
Reviews of Assets and Liabilities”; and

(2) by adding at the end the following new section:
“SEC. 1369E. REVIEWS OF ENTERPRISE ASSETS AND LIABILITIES.

“(a) IN GENERAL.—The Director shall conduct, on a periodic basis, a review of the
on-balance sheet and off-balance sheet assets and liabilities of each enterprise.

“(b) AUTHORITY TO REQUIRE DISPOSITION OR ACQUISITION.—Pursuant to such a re-
view and notwithstanding the capital classifications of the enterprises, the Director
may by order require an enterprise, under such terms and conditions as the Director
determines to be appropriate, to dispose of or acquire any asset or liability, if the
Director determines that such action is consistent with the safe and sound operation
of the enterprise or with the purposes of this Act or any of the authorizing stat-
utes.”.

SEC. 114. CORPORATE GOVERNANCE OF ENTERPRISES.

The Housing and Community Development Act of 1992 is amended by inserting
before section 1323 (12 U.S.C. 4543) the following new section:

“SEC. 1322A. CORPORATE GOVERNANCE OF ENTERPRISES.
“(a) BOARD OF DIRECTORS.—
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“(1) INDEPENDENCE.—A majority of seated members of the board of directors
of each enterprise shall be independent board members, as defined under rules
set forth by the New York Stock Exchange, as such rules may be amended from
time to time.

“(2) FREQUENCY OF MEETINGS.—To carry out its obligations and duties under
applicable laws, rules, regulations, and guidelines, the board of directors of an
enterprise shall meet at least eight times a year and not less than once a cal-
endar quarter.

“(3) NON-MANAGEMENT BOARD MEMBER MEETINGS.—The non-management di-
rectors of an enterprise shall meet at regularly scheduled executive sessions
without management participation.

“(4) QUORUM; PROHIBITION ON PROXIES.—For the transaction of business, a
quorum of the board of directors of an enterprise shall be at least a majority
of the seated board of directors and a board member may not vote by proxy.

“(5) INFORMATION.—The management of an enterprise shall provide a board
member of the enterprise with such adequate and appropriate information that
a reasonable board member would find important to the fulfillment of his or her
fiduciary duties and obligations.

“(6) ANNUAL REVIEW.—At least annually, the board of directors of each enter-
prise shall review, with appropriate professional assistance, the requirements of
haws, rules, regulations, and guidelines that are applicable to its activities and

uties.
“(b) COMMITTEES OF BOARDS OF DIRECTORS.—

“(1) FREQUENCY OF MEETINGS.—Any committee of the board of directors of an
enterprise shall meet with sufficient frequency to carry out its obligations and
duties under applicable laws, rules, regulations, and guidelines.

“(2) REQUIRED COMMITTEES.—Each enterprise shall provide for the establish-
ment, however styled, of the following committees of the board of directors:

“(A) Audit committee.

“(B) Compensation committee.

“(C) Nominating/corporate governance committee.

Such committees shall be in compliance with the charter, independence, com-
position, expertise, duties, responsibilities, and other requirements set forth
under section 10A(m) of the Securities Exchange Act of 1934 (15 U.S.C. 78j-
1(m)), with respect to the audit committee, and under rules issued by the New
York Stock Exchange, as such rules may be amended from time to time.

“(c) COMPENSATION.—

“(1) IN GENERAL.—The compensation of board members, executive officers,
and employees of an enterprise—

“(A) shall not be in excess of that which is reasonable and appropriate;

“(B) shall be commensurate with the duties and responsibilities of such

ersons,

“(C) shall be consistent with the long-term goals of the enterprise;

“(D) shall not focus solely on earnings performance, but shall take into
account risk management, operational stability and legal and regulatory
compliance as well; and

“(E) shall be undertaken in a manner that complies with applicable laws,
rules, and regulations.

“(2) REIMBURSEMENT.—If an enterprise is required to prepare an accounting
restatement due to the material noncompliance of the enterprise, as a result of
misconduct, with any financial reporting requirement under the securities laws,
the chief executive officer and chief financial officer of the enterprise shall reim-
burse the enterprise as provided under section 304 of the Sarbanes-Oxley Act
of 2002 (15 U.S.C. 7243). This provision does not otherwise limit the authority
of the Agency to employ remedies available to it under its enforcement authori-
ties.

“(d) CopE OF CONDUCT AND ETHICS.—

“(1) IN GENERAL.—An enterprise shall establish and administer a written code
of conduct and ethics that is reasonably designed to assure the ability of board
members, executive officers, and employees of the enterprise to discharge their
duties and responsibilities, on behalf of the enterprise, in an objective and im-
partial manner, and that includes standards required under section 406 of the
Sarbanes-Oxley Act of 2002 (15 U.S.C. 7264) and other applicable laws, rules,
and regulations.

“(2) REVIEW.—Not less than once every three years, an enterprise shall review
the adequacy of its code of conduct and ethics for consistency with practices ap-
propriate to the enterprise and make any appropriate revisions to such code.

“(e) CONDUCT AND RESPONSIBILITIES OF BOARD OF DIRECTORS.—The board of di-
rectors of an enterprise shall be responsible for directing the conduct and affairs of
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the enterprise in furtherance of the safe and sound operation of the enterprise and
shall remain reasonably informed of the condition, activities, and operations of the
enterprise. The responsibilities of the board of directors shall include having in
place adequate policies and procedures to assure its oversight of, among other mat-
ters, the following:

“(1) Corporate strategy, major plans of action, risk policy, programs for legal
and regulatory compliance and corporate performance, including prudent plans
for growth and allocation of adequate resources to manage operations risk.

“(2) Hiring and retention of qualified executive officers and succession plan-
ning for such executive officers.

“(3) Compensation programs of the enterprise.

“(4) Integrity of accounting and financial reporting systems of the enterprise,
including independent audits and systems of internal control.

“(5) Process and adequacy of reporting, disclosures, and communications to
shareholders, investors, and potential investors.

“(6) Extensions of credit to board members and executive officers.

“(7) Responsiveness of executive officers in providing accurate and timely re-
ports to Federal regulators and in addressing the supervisory concerns of Fed-
eral regulators in a timely and appropriate manner.

“(f) PROHIBITION OF EXTENSIONS OF CREDIT.—An enterprise may not directly or
indirectly, including through any subsidiary, extend or maintain credit, arrange for
the extension of credit, or renew an extension of credit, in the form of a personal
loan to or for any board member or executive officer of the enterprise, as provided
by section 13(k) of the Securities Exchange Act of 1934 (15 U.S.C. 78m(k)).

“(g) CERTIFICATION OF DISCLOSURES.—The chief executive officer and the chief fi-
nancial officer of an enterprise shall review each quarterly report and annual report
issued by the enterprise and such reports shall include certifications by such officers
as required by section 302 of the Sarbanes-Oxley Act of 2002 (15 U.S.C. 7241).

“(h) CHANGE OF AUDIT PARTNER.—An enterprise may not accept audit services
from an external auditing firm if the lead or coordinating audit partner who has
primary responsibility for the external audit of the enterprise, or the external audit
partner who has responsibility for reviewing the external audit has performed audit
services for the enterprise in each of the five previous fiscal years.

“(i) COMPLIANCE PROGRAM.—

“(1) REQUIREMENT.—Each enterprise shall establish and maintain a compli-
ance program that is reasonably designed to assure that the enterprise complies
with applicable laws, rules, regulations, and internal controls.

“(2) COMPLIANCE OFFICER.—The compliance program of an enterprise shall be
headed by a compliance officer, however styled, who reports directly to the chief
executive officer of the enterprise. The compliance officer shall report regularly
to the board of directors or an appropriate committee of the board of directors
on compliance with and the adequacy of current compliance policies and proce-
dures of the enterprise, and shall recommend any adjustments to such policies
and procedures that the compliance officer considers necessary and appropriate.

“(j) RiISk MANAGEMENT PROGRAM.—

“(1) REQUIREMENT.—Each enterprise shall establish and maintain a risk man-
agement program that is reasonably designed to manage the risks of the oper-
ations of the enterprise.

“(2) RISK MANAGEMENT OFFICER.—The risk management program of an enter-
prise shall be headed by a risk management officer, however styled, who reports
directly to the chief executive officer of the enterprise. The risk management of-
ficer shall report regularly to the board of directors or an appropriate committee
of the board of directors on compliance with and the adequacy of current risk
management policies and procedures of the enterprise, and shall recommend
any adjustments to such policies and procedures that the risk management offi-
cer considers necessary and appropriate.

“(k) CoMPLIANCE WITH OTHER LAWS.—

“(1) DEREGISTERED OR UNREGISTERED COMMON STOCK.—If an enterprise
deregisters or has not registered its common stock with the Securities and Ex-
change Commission under the Securities Exchange Act of 1934, the enterprise
shall comply or continue to comply with sections 10A(m) and 13(k) of the Secu-
rities Exchange Act of 1934 (15 U.S.C. 78j-1(m), 78m(k)) and sections 302, 304,
and 406 of the Sarbanes-Oxley Act of 2002 (15 U.S.C. 7241, 7243, 7264), subject
to such requirements as provided by subsection (1) of this section.

“(2) REGISTERED COMMON STOCK.—An enterprise that has its common stock
registered with the Securities and Exchange Commission shall maintain such
registered status, unless it provides 60 days prior written notice to the Director
stating its intent to deregister and its understanding that it will remain subject
to the requirements of the sections of the Securities Exchange Act of 1934 and
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the Sarbanes-Oxley Act of 2002, subject to such requirements as provided by
subsection (1) of this section.

“1) OTHER MATTERS.—The Director may from time to time establish standards,
by regulation, order, or guideline, regarding such other corporate governance mat-
ters of the enterprises as the Director considers appropriate.

“(m) MODIFICATION OF STANDARDS.—In connection with standards of Federal or
State law (including the Revised Model Corporation Act) or New York Stock Ex-
change rules that are made applicable to an enterprise by section 1710.10 of the Di-
rector’s rules (12 C.F.R. 1710.10) and by subsections (a), (b), (g), (1), (j), and (k) of
this section, the Director, in the Director’s sole discretion, may modify the standards
contained in this section or in part 1710 of the Director’s rules (12 U.S.C. Part 1710)
in accordance with section 553 of title 5, United States Code, and upon written no-
tice to the enterprise.”.

SEC. 115. REQUIRED REGISTRATION UNDER SECURITIES EXCHANGE ACT OF 1934.

The Housing and Community Development Act of 1992 is amended by adding
after section 1322A, as added by the preceding provisions of this Act, the following
new section:

“SEC. 1322B. REQUIRED REGISTRATION UNDER SECURITIES EXCHANGE ACT OF 1934.

“(a) IN GENERAL.—Each regulated entity shall register at least one class of the
capital stock of such regulated entity, and maintain such registration with the Secu-
rities and Exchange Commission, under the Securities Exchange Act of 1934.

“(b) ENTERPRISES.—Each enterprise shall comply with sections 14 and 16 of the
Securities Exchange Act of 1934.”.

SEC. 116. FINANCIAL INSTITUTIONS EXAMINATION COUNCIL.

The Federal Financial Institutions Examination Council Act of 1978 is amended—
(1) in section 1003 (12 U.S.C. 3302)—
(A) in paragraph (1), by inserting “Director of the Federal Housing Fi-
nance Agency,” after “Supervision,”; and
(B) in paragraph (3), by striking “or a credit union;” and inserting “a
credit union, or a regulated entity (as such term is defined in section 1303
of the Housing and Community Development Act of 1992 (12 U.S.C.
4502)).”;
(2) in section 1004 (12 U.S.C. 3303)—
(A) in paragraph (4), by inserting a semicolon at the end;
(B) by redesignating paragraph (5) as paragraph (6); and
(C) by inserting after paragraph (4) the following new paragraph:
“(5) the Director of the Federal Housing Finance Agency; and”; and
(3) in section 1006(d) (12 U.S.C. 3305(d)), by striking “and employees of the
Federal Housing Finance Board”.

SEC. 117. GUARANTEE FEE STUDY.

(a) IN GENERAL.—The Comptroller General of the United States, in consultation
with the heads of the federal banking agencies and the Director of the Office of Fed-
eral Housing Enterprise Oversight of the Department of Housing and Urban Devel-
opment, shall, not later than one year after the date of the enactment of this Act,
submit to the Congress a study concerning the pricing, transparency and reporting
of the Federal National Mortgage Association, the Federal Home Loan Mortgage
Corporation, and the Federal home loan banks with regard to guarantee fees and
concerning analogous practices, transparency and reporting requirements (including
advances pricing practices by the Federal Home Loan Banks) of other participants
in the business of mortgage purchases and securitization.

(b) FACTORS.—The study required by this section shall examine various factors
such as credit risk, counterparty risk considerations, economic value considerations,
and volume considerations used by the regulated entities (as such term is defined
in section 1303 of the Housing and Community Development Act of 1992) included
in the study in setting the amount of fees they charge.

(c) CONTENTS OF REPORT.—The report required under subsection (a) shall identify
and analyze—

(1) the factors used by each enterprise (as such term is defined in section
1303 of the Housing and Community Development Act of 1992) in determining
the amount of the guarantee fees it charges;

(2) the total revenue the enterprises earn from guarantee fees;

(3) the total costs incurred by the enterprises for providing guarantees;

(4) the average guarantee fee charged by the enterprises;

(5) an analysis of how and why the guarantee fees charged differ from such
fees charged during the previous year;

(6) a breakdown of the revenue and costs associated with providing guaran-
tees, based on product type and risk classifications; and
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(7) other relevant information on guarantee fees with other participants in
the mortgage and securitization business.

(d) PROTECTION OF INFORMATION.—Nothing in this section may be construed to re-
quire or authorize the Government Accounting Office, in connection with the study
mandated by this section, to disclose information of the enterprises or other organi-
zation that 1s confidential or proprietary.

SEC. 118. CONFORMING AMENDMENTS.

(a) 1992 Act.—Part 1 of subtitle A of title XIII of the Housing and Community
Development Act of 1992 (12 U.S.C. 4511 et seq.), as amended by the preceding pro-
visions of this Act, is further amended—

(1) by striking “an enterprise” each place such term appears in such part (ex-
cept in sections 1313(a)(2)(A), 1313A(b)(2)(B)(i)(I), and 1316(b)(3)) and inserting
“a regulated entity”;

(2) by striking “the enterprise” each place such term appears in such part (ex-
cept in section 1316(b)(3)) and inserting “the regulated entity”;

(3) by striking “the enterprises” each place such term appears in such part
(except in sections 1312(c)(2), 1312(e)(2), and 1319B(a)(4)(D)) and inserting “the
regulated entities”;

(4) by striking “each enterprise” each place such term appears in such part
and inserting “each regulated entity”;

(5) by striking “Office” each place such term appears in such part (except in
sections 1312(b)(5), 1315(b), and 1316(g), and section 1317(c)) and inserting
“Agency”;

(6) in section 1315 (12 U.S.C. 4515)—

(A) in subsection (a)—
(i) in the subsection heading, by striking “Office Personnel” and in-
serting “In General”; and
(i1) by striking “The” and inserting “Subject to titles III and IV of the
Federal Housing Finance Reform Act of 2005, the”;
(B) by striking subsections (d) and (f); and
(C) by redesignating subsection (e) as subsection (d);

(7) in section 1319A (12 U.S.C. 4520)—

(A) by striking “(a) In General.—Each enterprise” and inserting “Each
regulated entity”; and
(B) by striking subsection (b);

(8) in section 1319B (12 U.S.C. 4521), by striking “Committee on Banking, Fi-
nance and Urban Affairs” each place such term appears and inserting “Com-
mittee on Financial Services”; and

(9) in section 1319F (12 U.S.C. 4525), striking all that follows “United States
Code” and inserting “, the Agency shall be considered an agency responsible for
the regulation or supervision of financial institutions.”.

(b) AMENDMENTS TO FANNIE MAE CHARTER ACT.—The Federal National Mortgage
Association Charter Act (12 U.S.C. 1716 et seq.) is amended—

(1) by striking “Director of the Office of Federal Housing Enterprise Oversight
of the Department of Housing and Urban Development” each place such term
appears, and inserting “Director of the Federal Housing Finance Agency”, in—

(A) section 303(c)(2) (12 U.S.C. 1718(c)(2));
(B) section 309(d)(3)(B) (12 U.S.C. 1723a(d)(3)(B)); and
(C) section 309(k)(1); and

(2) in section 309—

(A) in subsections (d)(3)(A) and (n)(1), by striking “Banking, Finance and
Urban Affairs” each place such term appears and inserting “Financial Serv-
ices”; and

(B) in subsection (m)—

(i) in paragraph (1), by striking “Secretary” the second place such
term appears and inserting “Director”; and

(i1) in paragraph (2), by striking “Secretary” the second place such
term appears and inserting “Director”; and

(ii1) by striking “Secretary” each other place such term appears and
inserting “Director of the Federal Housing Finance Agency”; and

(C) in subsection (n), by striking “Secretary” each place such term ap-
pears and inserting “Director of the Federal Housing Finance Agency”; and

(c) AMENDMENTS TO FREDDIE MAC ACT.—The Federal Home Loan Mortgage Cor-
poration Act is amended—

(1) by striking “Director of the Office of Federal Housing Enterprise Oversight
of the Department of Housing and Urban Development” each place such term
appears, and inserting “Director of the Federal Housing Finance Agency”, in—

(A) section 303(b)(2) (12 U.S.C. 1452(b)(2));



20

(B) section 303(h)(2) (12 U.S.C. 1452(h)(2)); and
(C) section 307(c)(1) (12 U.S.C. 1456(c)(1));

(2) in sections 303(h)(1) and 307(f)(1) (12 U.S.C. 1452(h)(1), 1456(f)(1)), by
striking “Banking, Finance and Urban Affairs” each place such term appears
and inserting “Financial Services”;

(3) in section 306(i) (12 U.S.C. 1455(i))—

(A) by striking “1316(c)” and inserting “306(c)”; and
(B) by striking “section 106” and inserting “section 1316”; and
(4) in section 307 (12 U.S.C. 1456))—
(A) in subsection (e)—
(i) in paragraph (1), by striking “Secretary” the second place such
term appears and inserting “Director”; and
(i1) in paragraph (2), by striking “Secretary” the second place such
term appears and inserting “Director”; and
(ii1) by striking “Secretary” each other place such term appears and
inserting “Director of the Federal Housing Finance Agency”; and
(B) in subsection (f), by striking “Secretary” each place such term appears
and inserting “Director of the Federal Housing Finance Agency”.

Subtitle B—Improvement of Mission Supervision

SEC. 121. TRANSFER OF PROGRAM AND ACTIVITIES APPROVAL AND HOUSING GOAL OVER-
SIGHT.
Part 2 of subtitle A of title XIII of the Housing and Community Development Act
of 1992 (12 U.S.C. 4541 et seq.) is amended—
(1) by striking the designation and heading for the part and inserting the fol-
lowing:

“PART 2—PROGRAM AND ACTIVITIES APPROVAL BY DI-
RECTOR, CORPORATE GOVERNANCE, AND ESTABLISH-
MENT OF HOUSING GOALS”; and

(2) by striking sections 1321 and 1322.
SEC. 122. REVIEW BY DIRECTOR OF NEW PROGRAMS AND ACTIVITIES OF ENTERPRISES.

(a) IN GENERAL.—Part 2 of subtitle A of title XIII of the Housing and Community
Development Act of 1992 is amended by inserting before section 1323 (12 U.S.C.
4543) the following new section:

“SEC. 1321. REVIEW AND APPROVAL BY DIRECTOR OF NEW PROGRAMS AND BUSINESS ACTIVI-
TIES OF ENTERPRISES.

“(a) LIMITATION ON AUTHORITY TO UNDERTAKE PROGRAMS AND ACTIVITIES.—An
enterprise may not undertake any new program, including a pilot program, or any
new business activity except in accordance with the procedures set forth in this sec-
tion and orders and regulations issued under this section.

“(b) NEW PROGRAMS.—

“(1) PRIOR APPROVAL REQUIREMENT.—An enterprise may not commence any
new program before it has obtained the approval of the Director, pursuant to
this subsection, for the new program.

“(2) AppPLICATION.—The Director shall, by order or regulation, require that an
enterprise shall, to obtain a determination by the Director regarding approval
of a new program by the enterprise, submit to the Director a written application
for the new program in a format as prescribed by the Director.

“(3) NoTICE.—Immediately upon receipt of a complete application for a new
program, the Director shall cause to be published in the Federal Register notice
of the receipt of such application and of the period for public comment pursuant
to paragraph (4) regarding such new program, and a description of the new pro-
gram proposed by the application.

“(4) PUBLIC COMMENT PERIOD.—During the 30-day period beginning upon pub-
lication pursuant to paragraph (3) of a notice regarding such an application, the
Director shall receive public comments regarding the new program.

“(5) DETERMINATION.—Not less than 15 days after the conclusion of the public
comment period pursuant to paragraph (4) regarding an application but not
more than 30 days after the conclusion of such comment period, the Director
shall approve, conditionally approve, or reject such program, in writing.

“(6) STANDARD FOR APPROVAL.—The Director may approve, or conditionally
approve, a new program of an enterprise only if the Director determines, taking
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into consideration any relevant information and comments received during the
public comment period, that such new program—

“(A) does not contravene and is not inconsistent with the purposes of this
title, the Federal National Mortgage Association Charter Act, or the Fed-
eral Home Loan Mortgage Corporation Act, as such purposes are deter-
mined taking into consideration the definitions of the terms ‘mortgage loan
origination’ and ‘secondary mortgage market’ pursuant to section 1303;

“(B) is not otherwise inconsistent with the safety and soundness of the
enterprise; and

“(C) is in the public interest.

“(7) LiMITATION.—The Director, in implementing this subsection, may not pre-
vent an enterprise from continuing to offer the automated loan underwriting
system in existence on the date of the enactment of the Federal Housing Fi-
nance Reform Act of 2005 or continuing to engage in counseling and education
activities.

“(c) NEwW BUSINESS ACTIVITIES.—

“(1) AUTHORITY OF DIRECTOR TO PROHIBIT NEW BUSINESS ACTIVITIES.—The Di-
rector shall have authority to prohibit any new business activity by an enter-
prise if the Director determines, in writing, that such activity—

“(A) contravenes or is inconsistent with the purposes of this title, the Fed-
eral National Mortgage Association Charter Act, or the Federal Home Loan
Mortgage Corporation Act;

“(B) is otherwise inconsistent with the safety and soundness of the enter-
prise; or

“(C) is not in the public interest.

“(2) NOTIFICATION OF NEW BUSINESS ACTIVITIES.—An enterprise that under-
takes any new business activity shall provide written notice of the activity to
the Director and may commence the new business activity only in accordance
with paragraph (4).

“(3) DIRECTOR DETERMINATION OF APPLICABLE PROCEDURE.—

“(A) TIMING.—Immediately upon receipt of any notice under paragraph
(2) regarding a new business activity, the Director shall undertake a deter-
mination under subparagraph (B) of this paragraph regarding the new busi-
ness activity.

“(B) DETERMINATION AND TREATMENT AS NEW PROGRAM.—If the Director
determines that any new business activity consists of, relates to, or involves
any new program—

“@i) the Director shall notify the enterprise of the determination;

“(i1) the new business activity described in the notice shall be consid-
ered a new program for purposes of this section; and

“@ii) the Director shall prohibit the enterprise from carrying out the
activity except to the extent that approval for the activity is obtained
pursuant to subsection (b).

“(4) COMMENCEMENT.—An enterprise may commence a new business activ-
ity—

“(A) if the Director issues a written approval regarding such new business
activity, immediately upon such issuance or at such other time as provided
by the Director in such letter; or

“(B) if, during the 30-day period beginning upon receipt by the Director
of notice pursuant to paragraph (2) regarding a new business activity, the
Director has not issued to the enterprise a written approval or denial of the
new business activity, upon the expiration of such 30-day period.

“(d) APPROVAL AND CONDITIONAL APPROVAL.—The Director may at any time condi-
tionally approve the undertaking of a particular new program or new business activ-
ity by an enterprise and set forth the terms and conditions that apply to the pro-
gram or activity with which the enterprise shall comply if it undertakes the new
program or activity. Such approval may, in the discretion of the Director, be in the
form of a written agreement between the enterprise and the Director and shall be
subject to such terms and conditions therein. Such a written agreement or condi-
tional approval shall be enforceable under subtitle C.

“(e) DETERMINATION AND TREATMENT OF ACTIVITY AS NEW BUSINESS ACTIVITY.—
If the Director determines that any activity of an enterprise consists of, relates to,
or involves any new business activity—

“(1) the Director shall notify the enterprise of the determination;

“(2) such activity shall be considered a new business activity for purposes of
this section; and

“(3) the Director shall prohibit the enterprise from carrying out the activity
except to the extent that approval for the activity is obtained pursuant to sub-
section (c).
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“(f) EFFECT ON OTHER AUTHORITIES.—

“(1) EXAMINATIONS.—Nothing in this section may be construed to limit, in any
manner, any other authority or right the Director may have under other provi-
sions of law to conduct an examination of an enterprise.

“(2) REQUESTS FOR INFORMATION.—Nothing in this section may be construed
to limit the right of the Director at any time to request additional information
from an enterprise concerning any business activity.

“(3) NO IMPLIED RIGHT OF ACTION.—This section shall not create any private
right of action against an enterprise or any director or executive officer of an
enterprise, or impair any private right of action under other applicable law.

“(4) NO LIMITATION.—Nothing in this section may be construed to restrict the
general supervisory and regulatory authority of the Director over all programs,
products, activities, or business operations of any kind.

“(g) REPORT ON PROGRAMS AND BUSINESS ACTIVITIES.—Not later than the expira-
tion of the 180-day period beginning on the effective date under section 185 of the
Federal Housing Finance Reform Act of 2005, each enterprise shall submit to the
Director a report identifying and describing each program and business activity of
the enterprise engaged in or existing as of the submission of the report.

“(h) REGULATIONS.—The Director shall by order or regulation issue rules and pro-
cedures to implement this section, including in the discretion of the Director, such
definitions, interpretations, forms, and other guidances as the Director considers ap-
propriate.”.

(b) DEFINITIONS.—Section 1303 of the Housing and Community Development Act
of 1992 (12 U.S.C. 4502), as amended by section 2 of this Act, is further amended—

(1) by redesignating paragraphs (17) through (23) as paragraphs (20) through
(26), respectively;

(2) by inserting after paragraph (16) the following new paragraph:

“(19) NEW BUSINESS ACTIVITY.—The term ‘new business activity’ means, with
respect to an enterprise, a business activity that—

“(A) is materially changed or materially different from any of the busi-
ness activities that the enterprise was engaging in on the effective date
under section 185 of the Federal Housing Finance Reform Act of 2005; and

“(B) the enterprise has not previously obtained authorization, pursuant to
the provisions of section 1321(c), to offer, undertake, transact, conduct, or
engage in.”;

(3) by redesignating paragraphs (15) and (16) as paragraphs (17) and (18), re-
spectively;

(4) by 1nserting after paragraph (14) the following new paragraph:

“(16) MORTGAGE MARKETS.—The terms ‘mortgage loan origination’ and ‘sec-
ondary mortgage market’ shall have such meanings as the Director shall, by
regulation, prescribe consistent with the Federal National Mortgage Association
Charter Act and the Federal Home Loan Mortgage Corporation Act. The Direc-
tor shall issue such regulations not later than the expiration of the 12-month
period beginning on the effective date under section 185 of the Federal Housing
Finance Reform Act of 2005, and the Director shall review such regulations on
a periodic basis.”;

(5) by redesignating paragraphs (5) through (14) as paragraphs (6) through
(15), respectively; and

(6) by inserting after paragraph (4) the following new paragraph:

“(5) BUSINESS ACTIVITY.—The term ‘business activity’ means, with respect to
an enterprise, any offering, undertaking, transacting, conducting, or engaging
ir}dany conduct, activity, or product by the enterprise, as the Director shall pro-
vide.”.

(¢) CONFORMING AMENDMENTS.—

(1) FANNIE MAE.—Section 302(b)(6) of the Federal National Mortgage Associa-
tion Charter Act (12 U.S.C. 1717(b)(6)) is amended—

(A) by striking “new program (as such term is” and inserting “new pro-
gram or new business activity (as such terms are”; and

(B) by striking “before obtaining the approval of the Secretary under sec-
tion 1322” and inserting “except in accordance with section 1321”.

(2) FREDDIE MAC.—Section 305(c) of the Federal Home Loan Mortgage Cor-
poration Act (12 U.S.C. 1454(c)) is amended—

(A) by striking “new program (as such term is” and inserting “new pro-
gram or new business activity (as such terms are”; and

(B) by striking “before obtaining the approval of the Secretary under sec-
tion 1322” and inserting “except in accordance with section 1321”.

SEC. 123. CONFORMING LOAN LIMITS.
(a) FANNIE MAE.—
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(1) GENERAL LIMIT.—Section 302(b)(2) of the Federal National Mortgage Asso-
ciation Charter Act (12 U.S.C. 1717(b)(2)) is amended by striking the 7th and
8th sentences and inserting the following new sentences: “Such limitations shall
not exceed $359,650 for a mortgage secured by a single-family residence,
$460,400 for a mortgage secured by a 2-family residence, $556,500 for a mort-
gage secured by a 3-family residence, and $691,600 for a mortgage secured by
a 4-family residence, except that such maximum limitations shall be adjusted
effective January 1 of each year beginning after the effective date under section
185 of the Federal Housing Finance Reform Act of 2005, subject to the limita-
tions in this paragraph. Each adjustment shall be made by adding to or sub-
tracting from each such amount (as it may have been previously adjusted) a
percentage thereof equal to the percentage increase or decrease, during the
most recent 12-month or fourth-quarter period ending before the time of deter-
mining such annual adjustment, in the housing price index maintained by the
Director of the Federal Housing Finance Agency (pursuant to section 1322 of
the Housing and Community Development Act of 1992 (12 U.S.C. 4541)).”.

(2) HiGH-COST AREA LIMIT.—Section 302(b)(2) of the Federal National Mort-
gage Association Charter Act is (12 U.S.C. 1717(b)(2)) is amended by adding
after the period at the end the following: “Such foregoing limitations shall also
be increased with respect to properties of a particular size located in any area
for which the median price for such size residence exceeds the foregoing limita-
tion for such size residence, to the lesser of 150 percent of such foregoing limita-
tion for such size residence or the amount that is equal to the median price in
such area for such size residence, except that, subject to the order, if any, issued
by the Director of the Federal Housing Finance Agency pursuant to section
123(d)(3) of the Federal Housing Finance Reform Act of 2005, such increase
shall apply only with respect to mortgages on which are based securities issued
and sold by the corporation.”

(b) FREDDIE MAC.—

(1) GENERAL LIMIT.— Section 305(a)(2) of the Federal Home Loan Mortgage
Corporation Act (12 U.S.C. 1454(a)(2)) is amended by striking the 6th and 7th
sentences and inserting the following new sentences: “Such limitations shall not
exceed $359,650 for a mortgage secured by a single-family residence, $460,400
for a mortgage secured by a 2-family residence, $556,500 for a mortgage secured
by a 3-family residence, and $691,600 for a mortgage secured by a 4-family resi-
dence, except that such maximum limitations shall be adjusted effective Janu-
ary 1 of each year beginning after the effective date under section 185 of the
Federal Housing Finance Reform Act of 2005, subject to the limitations in this
paragraph. Each adjustment shall be made by adding to or subtracting from
each such amount (as it may have been previously adjusted) a percentage there-
of equal to the percentage increase or decrease, during the most recent 12-
month or fourth-quarter period ending before the time of determining such an-
nual adjustment, in the housing price index maintained by the Director of the
Federal Housing Finance Agency (pursuant to section 1322 of the Housing and
Community Development Act of 1992 (12 U.S.C. 4541)).”.

(2) HIGH-COST AREA LIMIT.—Section 305(a)(2) of the Federal Home Loan Mort-
gage Corporation Act is amended by adding after the period at the end the fol-
lowing: “Such foregoing limitations shall also be increased with respect to prop-
erties of a particular size located in any area for which the median price for
such size residence exceeds the foregoing limitation for such size residence, to
the lesser of 150 percent of such foregoing limitation for such size residence or
the amount that is equal to the median price in such area for such size resi-
dence, except that, subject to the order, if any, issued by the Director of the
Federal Housing Finance Agency pursuant to section 123(d)(3) of the Federal
Housing Finance Reform Act of 2005, such increase shall apply only with re-
spect to mortgages on which are based securities issued and sold by the Cor-
poration.”

(¢c) HousING PrICE INDEX.—Subpart A of part 2 of subtitle A of title XIII of the
Housing and Community Development Act of 1992 (as amended by the preceding
provisions of this Act) is amended by inserting after section 1321 (as added by sec-
tion 122 of this Act) the following new section:

“SEC. 1322. HOUSING PRICE INDEX.

“(a) IN GENERAL.—The Director shall establish and maintain a method of assess-
ing the national average 1-family house price for use for adjusting the conforming
loan limitations of the enterprises. In establishing such method, the Director shall
take into consideration the monthly survey of all major lenders conducted by the
Federal Housing Finance Agency to determine the national average 1-family house
price, the House Price Index maintained by the Office of Federal Housing Enterprise



24

Oversight of the Department of Housing and Urban Development before the effec-
tive date under section 185 of the Federal Housing Finance Reform Act of 2005, any
appropriate house price indexes of the Bureau of the Census of the Department of
Commerce, and any other indexes or measures that the Director considers appro-

priate.
“(b) GAO AupIiT.—

“(1) IN GENERAL.—At such times as are required under paragraph (2), the
Comptroller General of the United States shall conduct an audit of the method-
ology established by the Director under subsection (a) to determine whether the
methodology established is an accurate and appropriate means of measuring
changes to the national average 1-family house price.

“(2) TIMING.—An audit referred to in paragraph (1) shall be conducted and
completed not later than the expiration of the 180-day period that begins upon
each of the following dates:

“(A) ESTABLISHMENT.—The date upon which such methodology is initially
established under subsection (a) in final form by the Director.

“(B) MODIFICATION OR AMENDMENT.—Each date upon which any modifica-
tion or amendment to such methodology is adopted in final form by the Di-
rector.

“(3) REPORT.—Within 30 days of the completion of any audit conducted under
this subsection, the Comptroller General shall submit a report detailing the re-
sults and conclusions of the audit to the Director, the Committee on Financial
Services of the House of Representatives, and the Committee on Banking, Hous-
ing, and Urban Affairs of the Senate.”.

(d) CONDITIONS ON CONFORMING LOAN LiMIT FOR HIGH-COST AREAS.—

(1) StunY.—The Director of the Federal Housing Finance Agency shall con-
duct a study under this subsection during the six-month period beginning on
the effective date under section 185 of this Act.

(2) IssuEs.—The study under this subsection shall determine—

(A) the effect that restricting the conforming loan limits for high-cost
areas only to mortgages on which are based securities issued and sold by
the Federal National Mortgage Association and the Federal Home Loan
Mortgage Corporation (as provided in the last sentence of section 302(b)(2)
of the Federal National Mortgage Association Charter Act and the last sen-
tence of section 305(a)(2) of the Federal Home Loan Mortgage Corporation
Act, pursuant to the amendments made by subsections (a)(2) and (b)(2) of
this section) would have on the cost to borrowers for mortgages on housing
in such high-cost areas;

(B) the effects that such restrictions would have on the availability of
mortgages for housing in such high-cost areas; and

(C) the extent to which the Federal National Mortgage Association and
the Federal Home Loan Mortgage Corporation will be able to issue and sell
securities based on mortgages for housing located in such high-cost areas.

(3) DETERMINATION.—

(A) IN GENERAL.—Not later than the expiration of the six-month period
specified in paragraph (1), the Director of the Federal Housing Finance
Agency shall make a determination, based on the results of the study under
this subsection, of whether the restriction of conforming loan limits for
high-cost areas only to mortgages on which are based securities issued and
sold by the Federal National Mortgage Association and the Federal Home
Loan Mortgage Corporation (as provided in the amendments made by sub-
sections (a)(2) and (b)(2) of this section) will result in an increase in the cost
to borrowers for mortgages on housing in such high-cost areas.

(B) ORDER.— If such determination is that costs to borrowers on housing
in such high-cost areas will be increased by such restrictions, the Director
may issue an order terminating such restrictions, in whole or in part.

(4) PUBLICATION.— Not later than the expiration of the six-month period spec-
ified in paragraph (1), the Director of the Federal Housing Finance Agency shall
cause to be published in the Federal Register—

(A) a report that—

(i) describes the study under this subsection; and
(ii) sets forth the conclusions of the study regarding the issues to be
determined under paragraph (2); and

(B) notice of the determination of the Director under paragraph (3); and

(C) the order of the Director under paragraph (3).

(5) DEFINITION.—For purposes of this subsection, the term “conforming loan
limits for high-cost areas” means the dollar amount limitations applicable under
the section 302(b)(2) of the Federal National Mortgage Association Charter Act
and section 305(a)(2) of the Federal Home Loan Mortgage Corporation Act (as
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amended by subsections (a) and (b) of this section) for areas described in the
last sentence of such sections (as so amended).
(e) REGULAR ADJUSTMENT OF CONFORMING LOAN LiMITS.—

(1) ADJUSTMENT FOR YEAR INTERVENING BEFORE EFFECTIVE DATE.—Notwith-
standing section 302(b)(2) of the Federal National Mortgage Association Charter
Act and section 305(a)(2) of the Federal Home Loan Mortgage Corporation Act,
as amended by this section, the maximum dollar amount limitations in such
sections shall be adjusted on the effective date under section 185 of this Act,
and the limitations as so adjusted shall be immediately effective, so that the
limitations under such sections applicable to the year in which such effective
date occurs are equal to the limitations in effect under such sections imme-
diately before such effective date.

(2) FURTHER ADJUSTMENTS.—After such effective date, the dollar amount limi-
tations as adjusted pursuant to paragraph (1) shall be considered “such amount
(as it may have been previously adjusted” for purposes of section 302(b)(2) of
the Federal National Mortgage Association Charter Act and section 305(a)(2) of
the Federal Home Loan Mortgage Corporation Act.

SEC. 124. ANNUAL HOUSING REPORT REGARDING REGULATED ENTITIES.

(a) IN GENERAL.—The Housing and Community Development Act of 1992 is
amended by striking section 1324 (12 U.S.C. 4544) and inserting the following new
section:

“SEC. 1324. ANNUAL HOUSING REPORT REGARDING REGULATED ENTITIES.

“(a) IN GENERAL.—After reviewing and analyzing the reports submitted under sec-
tion 309(n) of the Federal National Mortgage Association Charter Act, section 307(f)
of the Federal Home Loan Mortgage Corporation Act, and section 10(j)(11) of the
Federal Home Loan Bank Act (12 U.S.C. 1430()(11)), the Director shall submit a
report, not later than October 30 of each year, to the Committee on Financial Serv-
ices of the House of Representatives and the Committee on Banking, Housing, and
Urban Affairs of the Senate, on the activities of each regulated entity.

“(b) CONTENTS.—The report shall—

“(1) discuss the extent to which—

“(A) each enterprise is achieving the annual housing goals established
under subpart B of this part;

“(B) each enterprise is complying with section 1337;

“(C) each Federal home loan bank is complying with section 10(j) of the
Federal Home Loan Bank Act; and

“(D) each regulated entity is achieving the purposes of the regulated enti-
ty established by law;

“(2) aggregate and analyze relevant data on income to assess the compliance
by each enterprise with the housing goals established under subpart B;

“(3) aggregate and analyze data on income, race, and gender by census tract
and other relevant classifications, and compare such data with larger demo-
graphic, housing, and economic trends;

“(4) examine actions that—

“(A) each enterprise has undertaken or could undertake to promote and
expand the annual goals established under subpart B and the purposes of
the enterprise established by law; and

“(B) each Federal home loan bank has taken or could undertake to pro-
mote and expand the community investment program and affordable hous-
ing program of the bank established under section subsections (i) and (j) of
section 10 of the Federal Home Loan Bank Act;

“(5) examine the primary and secondary multifamily housing mortgage mar-
kets and describe—

“(A) the availability and liquidity of mortgage credit;

“(B) the status of efforts to provide standard credit terms and under-
writing guidelines for multifamily housing and to securitize such mortgage
products; and

“(C) any factors inhibiting such standardization and securitization;

“(6) examine actions each regulated entity has undertaken and could under-
take to promote and expand opportunities for first-time homebuyers;

“(7) describe any actions taken under section 1325(5) with respect to origina-
tors found to violate fair lending procedures;

“(8) discuss and analyze existing conditions and trends, including conditions
and trends relating to pricing, in the housing markets and mortgage markets;
and

“(9) identify the extent to which each enterprise is involved in mortgage pur-
chases and secondary market activities involving subprime loans (as identified
in accordance with the regulations issued pursuant to section 124(b) of the Fed-
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eral Housing Finance Reform Act of 2005) and compare the characteristics of
subprime loans purchased and securitized by the enterprises to other loans pur-
chased and securitized by the enterprises

“(c) DATA COLLECTION AND REPORTING.—

“(1) IN GENERAL.—To assist the Director in analyzing the matters described
in subsection (b) and establishing the methodology described in section 1322,
the Director shall conduct, on a monthly basis, a survey of mortgage markets
in accordance with this subsection.

“(2) DATA POINTS.—Each monthly survey conducted by the Director under
paragraph (1) shall collect data on—

“(A) the characteristics of individual mortgages that are eligible for pur-
chase by the enterprises and the characteristics of individual mortgages
that are not eligible for purchase by the enterprises including, in both
cases, information concerning—

“(1) the price of the house that secures the mortgage;

“(i1) the loan-to-value ratio of the mortgage, which shall reflect any
secondary liens on the relevant property;

“(iii) the terms of the mortgage;

“(iv) the creditworthiness of the borrower or borrowers; and

“(v) whether the mortgage, in the case of a conforming mortgage, was
purchased by an enterprise; and

“(B) such other matters as the Director determines to be appropriate.

“(3) PuBLIC AVAILABILITY.—The Director shall make any data collected by the
Director in connection with the conduct of a monthly survey available to the
public in a timely manner, provided that the Director may modify the data re-
leased to the public to ensure that the data is not released in an identifiable
form.

“(4) DEFINITION.—For purposes of this subsection, the term ‘identifiable form’
means any representation of information that permits the identity of a borrower
to which the information relates to be reasonably inferred by either direct or
indirect means.”.

(b) STANDARDS FOR SUBPRIME LOANS.—The Director shall, not later than one year
after the effective date under section 185, by regulations issued under section 1316G
of the Housing and Community Development Act of 1992, establish standards by
which mortgages purchased and mortgages purchased and securitized shall be char-
acterized as subprime for the purpose of, and only for the purpose of, complying
with the reporting requirement under section 1324(b)(9) of such Act.

SEC. 125. REVISION OF HOUSING GOALS.

(a) HOUSING GOALS.—The Housing and Community Development Act of 1992 is
amended by striking sections 1331 through 1334 (12 U.S.C. 4561-4) and inserting
the following new sections:

“SEC. 1331. ESTABLISHMENT OF HOUSING GOALS.

“(a) IN GENERAL.—The Director shall establish, effective for the first year that be-
gins after the effective date under section 185 of the Federal Housing Finance Re-
form Act of 2005 and each year thereafter, annual housing goals, with respect to
the mortgage purchases by the enterprises, as follows:

“(1) SINGLE FAMILY HOUSING GOALS.—Three single-family housing goals under
section 1332.

“(2) MULTIFAMILY SPECIAL AFFORDABLE HOUSING GOALS.—A multifamily spe-
cial affordable housing goal under section 1333.

“(b) ELIMINATING INTEREST RATE DISPARITIES.—

“(1) IN GENERAL.—In establishing and implementing the housing goals under
this subpart, the Director shall require the enterprises to disclose appropriate
information to allow the Director to assess if there are any disparities in inter-
est rates charged on mortgages to borrowers who are minorities as compared
with borrowers of similar creditworthiness who are not minorities, as evidenced
in reports pursuant to the Home Mortgage Disclosure Act of 1975.

“(2) REPORT AND REMEDY.—Upon a finding by the Director, pursuant to the
information provided by an enterprise in paragraph (1), that a pattern of dis-
parities in interest rates exists, the Director shall—

“(A) submit to the Committee on Financial Services of the House of Rep-
resentatives and the Committee on Banking, Housing, and Urban Affairs
of the Senate a report detailing the disparities; and

“(B) require the enterprise to take such action as the Director deems ap-
propriate pursuant to this Act to remedy the interest rate disparities identi-
fied.
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“(3) PROTECTION OF IDENTITY.—In carrying out this subsection, the Director
shall ensure that no information is made public that would reasonably allow
identification, directly or indirectly, of an individual borrower.

“(c) TIMING.—The Director shall establish an annual deadline by which the Direc-
tor shall establish the annual housing goals under this subpart for each year, taking
into consideration the need for the enterprises to reasonably and sufficiently plan
their operations and activities in advance, including operations and activities nec-
essary to meet such annual goals.

“SEC. 1332. SINGLE-FAMILY HOUSING GOALS.

“(a) IN GENERAL.—The Director shall establish an annual goal for the purchase
by each enterprise of conventional, conforming, single-family, owner-occupied, pur-
chase money mortgages financing housing for each of the following categories of
families:

“(1) Low-income families.

“(2) Families that reside in low-income areas.

“(3) Very low-income families.

“(b) DETERMINATION OF COMPLIANCE.—The Director shall determine, for each year
that the housing goal under this section is in effect pursuant to section 1331(a),
whether each enterprise has complied with the single-family housing goal estab-
lished under this section for such year. An enterprise shall be considered to be in
compliance with such a goal for a year only if—

“(1) for each of the types of families described in subsection (a), the percent-
age of the number of conventional, conforming, single-family, owner-occupied,
purchase money mortgages purchased by each enterprise in such year that
serve such families, meets or exceeds

“(2) the target for the year for such type of family that is established under
subsection (c).

“(c) ANNUAL TARGETS.—

“(1) IN GENERAL.—Except as provided in paragraph (2), for each of the types
of families described in subsection (a), the target under this subsection for a
year shall be the average percentage, for the three years that most recently pre-
cede such year and for which information under the Home Mortgage Disclosure
Act of 1975 is publicly available, of the number of conventional, conforming, sin-
gle-family, owner-occupied, purchase money mortgages originated in such year
that serves such type of family, as determined by the Director using the infor-
mation obtained and determined pursuant to paragraphs (3) and (4).

“(2) AUTHORITY TO INCREASE TARGETS.—

“(A) IN GENERAL.—The Director may, for any year, establish by regula-
tion, for any or all of the types of families described in subsection (a), per-
centage targets that are higher than the percentages for such year deter-
mined pursuant to paragraph (1), to reflect expected changes in market per-
formance related to such information under the Home Mortgage Disclosure
Act of 1975.

“(B) FACTORS.—In establishing any targets pursuant to subparagraph (A),
the Director shall consider the following factors:

“(i) National housing needs.

“(i1) Economic, housing, and demographic conditions.

“(iii) The performance and effort of the enterprises toward achieving
the housing goals under this section in previous years.

“(iv) The size of the conventional mortgage market serving each of
the types of families described in subsection (a) relative to the size of
the overall conventional mortgage market.

“(v) The need to maintain the sound financial condition of the enter-
prises.

“(3) HMDA INFORMATION.—The Director shall annually obtain information
submitted in compliance with the Home Mortgage Disclosure Act of 1975 re-
garding conventional, conforming, single-family, owner-occupied, purchase
money mortgages originated and purchased for the previous year.

“(4) CONFORMING MORTGAGES.—In determining whether a mortgage is a con-
forming mortgage for purposes of this paragraph, the Director shall consider the
original principal balance of the mortgage loan to be the principal balance as
reported in the information referred to in paragraph (3), as rounded to the near-
est thousand dollars.

“(d) NOTICE OF DETERMINATION AND ENTERPRISE COMMENT.—

“(1) NoTIicE.—Within 30 days of making a determination under subsection (b)
regarding a compliance of an enterprise for a year with the housing goal estab-
lished under this section and before any public disclosure thereof, the Director
shall provide notice of the determination to the enterprise, which shall include
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an analysis and comparison, by the Director, of the performance of the enter-
prise for the year and the targets for the year under subsection (c).

“(2) COMMENT PERIOD.—The Director shall provide each enterprise an oppor-
tunity to comment on the determination during the 30-day period beginning
upon receipt by the enterprise of the notice.

“(e) USE OF BORROWER INCOME.—In monitoring the performance of each enter-
prise pursuant to the housing goals under this section and evaluating such perform-
ance (for purposes of section 1336), the Director shall consider a mortgagor’s income
to be such income at the time of origination of the mortgage.

“SEC. 1333. MULTIFAMILY SPECIAL AFFORDABLE GOAL.

“(a) ESTABLISHMENT.—

“(1) IN GENERAL.—The Director shall establish, by regulation, an annual goal
for the purchase by each enterprise of each of the following types of mortgages
on multifamily housing:

“(A) Mortgages that finance dwelling units for very low-income families.

“(B) Mortgages that finance dwelling units assisted by the low-income
housing tax credit under section 42 of the Internal Revenue Code of 1986.

“(2) ADDITIONAL REQUIREMENTS FOR SMALLER PROJECTS.—The Director shall
establish, within the goal under this section, additional requirements for the
purchase by each enterprise of mortgages described in paragraph (1) for multi-
family housing projects of a smaller or limited size, which may be based on the
number of dwelling units in the project or the amount of the mortgage, or both,
and shall include multifamily housing projects of such smaller sizes as are typ-
ical among such projects that serve rural areas.

“(3) FACTORS.—In establishing the goal under this section relating to mort-
gages on multifamily housing for an enterprise, the Director shall consider—

“(A) national multifamily mortgage credit needs;

“(B) the performance and effort of the enterprise in making mortgage
credit available for multifamily housing in previous years;

“(C) the size of the multifamily mortgage market;

“(D) the ability of the enterprise to lead the industry in making mortgage
credit available, especially for underserved markets, such as for small mul-
tifamily projects of 5 to 50 units, multifamily properties in need of rehabili-
tation, and multifamily properties located in rural areas; and

“(E) the need to maintain the sound financial condition of the enterprise.

“(b) UNITs FINANCED BY HOUSING FINANCE AGENCY BONDS.—The Director shall
give full credit toward the achievement of the multifamily special affordable housing
goal under this section (for purposes of section 1336) to dwelling units in multi-
family housing that otherwise qualifies under such goal and that is financed by tax-
g:fxempt or taxable bonds issued by a State or local housing finance agency, but only
if—

“(1) such bonds are secured by a guarantee of the enterprise; or

“(2) are not investment grade and are purchased by the enterprise.

“(c) USE OF TENANT INCOME OR RENT.—The Director shall monitor the perform-
ance of each enterprise in meeting the goals established under this section and shall
evaluate such performance (for purposes of section 1336) based on—

“(1) the income of the prospective or actual tenants of the property, where
such data are available; or

“(2) where the data referred to in paragraph (1) are not available, rent levels
affordable to low-income and very low-income families.

A rent level shall be considered to be affordable for purposes of this subsection for
an income category referred to in this subsection if it does not exceed 30 percent
of the maximum income level of such income category, with appropriate adjustments
for unit size as measured by the number of bedrooms.

“(d) DETERMINATION OF COMPLIANCE.—The Director shall, for each year that the
housing goal under this section is in effect pursuant to section 1331(a), determine
whether each enterprise has complied with such goal and the additional require-
ments under subsection (a)(2).

“SEC. 1334. DISCRETIONARY ADJUSTMENT OF HOUSING GOALS.

“(a) AUTHORITY.—An enterprise may petition the Director in writing at any time
during a year to reduce the level of any goal for such year established pursuant to
this subpart.

“(b) STANDARD FOR REDUCTION.—The Director may reduce the level for a goal pur-
suant to such a petition only if—

“(1) market and economic conditions or the financial condition of the enter-
prise require such action; or

“(2) efforts to meet the goal would result in the constraint of liquidity, over-
investment in certain market segments, or other consequences contrary to the



29

intent of this subpart, or section 301(3) of the Federal National Mortgage Asso-
ciation Charter Act (12 U.S.C. 1716(3)) or section 301(3) of the Federal Home
Loan Mortgage Corporation Act (12 U.S.C. 1451 note), as applicable.

“(c) DETERMINATION.—The Director shall make a determination regarding any
proposed reduction within 30 days of receipt of the petition regarding the reduction.
The Director may extend such period for a single additional 15-day period, but only
if the Director requests additional information from the enterprise. A denial by the
Director to reduce the level of any goal under this section may be appealed to the
United States District Court for the District of Columbia or the United States dis-
trict court in the jurisdiction in which the headquarters of an enterprise is located.”.

(b) CONFORMING AMENDMENTS.—The Housing and Community Development Act
of 1992 is amended——

(1) in section 1335(a) (12 U.S.C. 4565(a)), in the matter preceding paragraph
(1), by striking “low- and moderate-income housing goal” and all that follows
through “section 1334” and inserting “housing goals established under this sub-
part”;

(2) in section 1336(a)(1) (12 U.S.C. 4566(a)(1)), by striking “sections 1332,
1333, and 1334,” and inserting “this subpart” .

(c) DEFINITIONS.—Section 1303 of the Housing and Community Development Act
of 1992 (12 U.S.C. 4502), as amended by the preceding provisions of this Act, is fur-
ther amended—

(1) in paragraph (26), by striking “60 percent” each place such term appears
and inserting “50 percent”;

(2) by redesignating paragraphs (23) through (26) as paragraphs (27) through
(30), respectively;

(3) by inserting after paragraph (22) the following new paragraph:

“(26) RURAL AREAS.—The term ‘rural areas’ means any areas that are non-
metropolitan areas (as such term is defined by the Director of the Office of Man-
agement and Budget), including micropolitan areas and tribal trust lands.”.

(4) by redesignating paragraphs (14) through (22) as paragraphs (17) through
(25), respectively; and

(5) by inserting after paragraph (13) the following new paragraph:

“(16) Low-INCOME AREA.—The term ‘low income area’ means a census tract
or block numbering area in which the median income does not exceed 80 per-
cent of the median income for the area in which such census tract or block num-
bering area is located, and, for the purposes of section 1332(a)(2), shall include
families having incomes not greater than 100 percent of the area median in-
come who reside in minority census tracts.”;

(6) by redesignating paragraphs (12) and (13) as paragraphs (14) and (15), re-
spectively;

(7) by nserting after paragraph (11) the following new paragraph:

“(13) EXTREMELY LOW-INCOME.—The term ‘extremely low-income’ means—

“(A) in the case of owner-occupied units, income not in excess of 30 per-
cent of the area median income; and

“(B) in the case of rental units, income not in excess of 30 percent of the
area median income, with adjustments for smaller and larger families, as
determined by the Secretary.”;

(8) by redesignating paragraphs (8) through (11) as paragraphs (9) through
(12), respectively; and

(9) by inserting after paragraph (7) the following new paragraph:

“(8) CONFORMING MORTGAGE.—The term ‘conforming mortgage’ means, with
respect to an enterprise, a conventional mortgage having an original principal
obligation that does not exceed the dollar limitation, in effect at the time of such
origination, under, as applicable—

“(2) section 302(b)(2) of the Federal National Mortgage Association Char-
ter Act; or
A“(B) section 305(a)(2) of the Federal Home Loan Mortgage Corporation
ct.”.

SEC. 126. DUTY TO SERVE UNDERSERVED MARKETS.

(a) ESTABLISHMENT AND EVALUATION OF PERFORMANCE.—Section 1335 of the
Housing and Community Development Act of 1992 (12 U.S.C. 4565) is amended—
(1) in the section heading, by inserting “DUTY TO SERVE UNDERSERVED MAR-
KETS AND” before “OTHER”;
(2) by striking subsection (b);
(3) in subsection (a)—
(A) in the matter preceding paragraph (1), by inserting “and to carry out
the duty under subsection (a) of this section” before “, each enterprise
shall”;
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(B) in paragraph (3), by inserting “and” after the semicolon at the end;

(C) in paragraph (4), by striking “; and” and inserting a period;

(D) by striking paragraph (5); and

(E) by redesignating such subsection as subsection (b);

(4) by inserting before subsection (b) (as so redesignated by paragraph (3)(E)
of this subsection) the following new subsection:

“(a) DuTY TO SERVE UNDERSERVED MARKETS.—

“(1) DutYy.—In accordance with the purpose of the enterprises under section
301(3) of the Federal National Mortgage Association Charter Act (12 U.S.C.
1716) and section 301(b)(3) of the Federal Home Loan Mortgage Corporation Act
(12 U.S.C. 1451 note) to undertake activities relating to mortgages on housing
for very low-, low-, and moderate-income families involving a reasonable eco-
nomic return that may be less than the return earned on other activities, each
enterprise shall have the duty to increase the liquidity of mortgage investments
and improve the distribution of investment capital available for mortgage fi-
nancing for underserved markets.

“(2) UNDERSERVED MARKETS.—To meet its duty under paragraph (1), each en-
terprise shall comply with the following requirements with respect to the fol-
lowing underserved markets:

“(A) MANUFACTURED HOUSING.—The enterprise shall lead the industry in
developing loan products and flexible underwriting guidelines to facilitate
a secondary market for mortgages on manufactured homes for very low-,
low-, and moderate-income families.

“(B) AFFORDABLE HOUSING PRESERVATION.—The enterprise shall lead the
industry in developing loan products and flexible underwriting guidelines to
facilitate a secondary market to preserve housing affordable to very low-,
lov:ri-, and moderate-income families, including housing projects subsidized
under—

“(i) the project-based and tenant-based rental assistance programs
under section 8 of the United States Housing Act of 1937;

“(i1) the program under section 236 of the National Housing Act;

“(iii) the below-market interest rate mortgage program under section
221(d)(4) of the National Housing Act;

“(iv) the supportive housing for the elderly program under section
202 of the Housing Act of 1959;

“(v) the supportive housing program for persons with disabilities
under section 811 of the Cranston-Gonzalez National Affordable Hous-
ing Act; and

“(vi) the rural rental housing program under section 515 of the Hous-
ing Act of 1949.

“(C) RURAL AND OTHER UNDERSERVED MARKETS.—The enterprise shall
lead the industry in developing loan products and flexible underwriting
guidelines to facilitate a secondary market for mortgages on housing for
very low-, low-, and moderate-income families in rural areas, and for mort-
gages for housing for any other underserved market for very low-, low-, and
moderate-income families that the Secretary identifies as lacking adequate
credit through conventional lending sources. Such underserved markets
mady be identified by borrower type, market segment, or geographic area.”;
an

(5) by adding at the end the following new subsection:

“(c) EVALUATION AND REPORTING OF COMPLIANCE.—

“(1) IN GENERAL.—Not later than 6 months after the effective date under sec-
tion 185 of the Federal Housing Finance Reform Act of 2005, the Director shall
establish a manner for evaluating whether, and the extent to which, the enter-
prises have complied with the duty under subsection (a) to serve underserved
markets and for rating the extent of such compliance. Using such method, the
Director shall, for each year, evaluate such compliance and rate the perform-
ance of each enterprise as to extent of compliance. The Director shall include
such evaluation and rating for each enterprise for a year in the report for that
year submitted pursuant to section 1319B(a).

“(2) SEPARATE EVALUATIONS.—In determining whether an enterprise has com-
plied with the duty referred to in paragraph (1), the Director shall separately
evaluate whether the enterprise has complied with such duty with respect to
each of the underserved markets identified in subsection (a), taking into consid-
eration—

“(A) the development of loan products and more flexible underwriting
guidelines;

“(B) the extent of outreach to qualified loan sellers in each of such under-
served markets; and
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“(C) the volume of loans purchased in each of such underserved mar-
kets.”.
(b) ENFORCEMENT.—Subsection (a) of section 1336 of the Housing and Community
Development Act of 1992 (12 U.S.C. 4566(a)) is amended—

(1) in paragraph (1), by inserting “and with the duty under section 1335A of
each enterprise with respect to underserved markets,” before “as provided in
this section,”; and

(2) by adding at the end of such subsection, as amended by the preceding pro-
visions of this title, the following new paragraph:

“(4) ENFORCEMENT OF DUTY TO PROVIDE MORTGAGE CREDIT TO UNDERSERVED
MARKETS.—The duty under section 1335(a) of each enterprise to serve under-
served markets (as determined in accordance with section 1335(c)) shall be en-
forceable under this section to the same extent and under the same provisions
that the housing goals established under sections 1332, 1333, and 1334 are en-
forceable. Such duty shall not be enforceable under any other provision of this
title (including subpart C of this part) other than this section or under any pro-
vision of the Federal National Mortgage Association Charter Act or the Federal
Home Loan Mortgage Corporation Act.”.

SEC. 127. MONITORING AND ENFORCING COMPLIANCE WITH HOUSING GOALS.

Section 1336 of the Housing and Community Development Act of 1992 (12 U.S.C.
4566) is amended—

(1) in subsection (b)—

(A) in the subsection heading, by inserting “Preliminary” before “Deter-
mination”;
(B) by striking paragraph (1) and inserting the following new paragraph:

“(1) NoTice.—If the Director preliminarily determines that an enterprise has
failed, or that there is a substantial probability that an enterprise will fail, to
meet any housing goal established under this subpart, the Director shall pro-
vide written notice to the enterprise of such a preliminary determination, the
reasons for such determination, and the information on which the Director
based the determination.”;

(C) in paragraph (2)—
(i) in subparagraph (A), by inserting “finally” before “determining”;
(i1) by striking subparagraphs (B) and (C) and inserting the following
new subparagraph:
“(B) EXTENSION OR SHORTENING OF PERIOD.—The Director may—
“(i) extend the period under subparagraph (A) for good cause for not
more than 30 additional days; and
“(i1) shorten the period under subparagraph (A) for good cause.”; and
(ii1) by redesignating subparagraph (D) as subparagraph (C); and
(D) in paragraph (3)—
(i) in subparagraph (A), by striking “determine” and inserting “issue
a final determination of”;
((iii) in subparagraph (B), by inserting “final” before “determinations”;
an
(ii1) in subparagraph (C)—
(I) by striking “Committee on Banking, Finance and Urban Af-
fairs” and inserting “Committee on Financial Services”; and
(II) by inserting “final” before “determination” each place such
term appears; and
(2) in subsection (c)—
(A) by striking the subsection designation and heading and all that fol-
lows through the end of paragraph (1) and inserting the following:
“(c) CEASE AND DESIST ORDERS, CIVIL MONEY PENALTIES, AND REMEDIES INCLUD-
ING HOUSING PLANS.—

“(1) REQUIREMENT.—If the Director finds, pursuant to subsection (b), that
there is a substantial probability that an enterprise will fail, or has actually
failed, to meet any housing goal under this subpart and that the achievement
of the housing goal was or is feasible, the Director may require that the enter-
prise submit a housing plan under this subsection. If the Director makes such
a finding and the enterprise refuses to submit such a plan, submits an unac-
ceptable plan, fails to comply with the plan or the Director finds that the enter-
prise has failed to meet any housing goal under this subpart, in addition to re-
quiring an enterprise to submit a housing plan, the Director may issue a cease
and desist order in accordance with section 1341, impose civil money penalties
in accordance with section 1345, or order other remedies as set forth in para-
graph (7) of this subsection.”;

(B) in paragraph (2)—
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(i) by striking “CONTENTS.—Each housing plan” and inserting “HOUS-
ING PLAN.—If the Director requires a housing plan under this section,
such a plan”; and

(ii) in subparagraph (B), by inserting “and changes in its operations”
after “improvements”;

(C) in paragraph (3)—

(i) by inserting “comply with any remedial action or” before “submit
a housing plan”; and

(i1) by striking “under subsection (b)(3) that a housing plan is re-
quired”;

(D) in paragraph (4), by striking the first two sentences and inserting the
following: “The Director shall review each submission by an enterprise, in-
cluding a housing plan submitted under this subsection, and not later than
30 days after submission, approve or disapprove the plan or other action.
The Director may extend the period for approval or disapproval for a single
additional 30-day period if the Director determines such extension nec-
essary.”; and

(E) by adding at the end the following new paragraph:

“(7) ADDITIONAL REMEDIES FOR FAILURE TO MEET GOALS.—In addition to or-
dering a housing plan under this section, issuing cease and desist orders under
section 1341, and ordering civil money penalties under section 1345, the Direc-
tor may seek other actions when an enterprise fails to meet a goal, and exercise
appropriate enforcement authority available to the Director under this Act to
prohibit the enterprise from entering into new programs and new business ac-
tivities and to order the enterprise to suspend programs and business activities
pending its achievement of the goal.”.

SEC. 128. AFFORDABLE HOUSING FUND.

(a) IN GENERAL.—The Housing and Community Development Act of 1992 is
amended by striking sections 1337 and 1338 (12 U.S.C. 4562 note) and inserting the
following new section:

“SEC. 1337. AFFORDABLE HOUSING FUND.

“(a) ESTABLISHMENT AND PURPOSE.—Each enterprise shall establish and manage
an affordable housing fund in accordance with this section. The purpose of the af-
fordable housing fund shall be—

| “(1) to increase homeownership for extremely low-and very low-income fami-
ies;

“(2) to increase investment in housing in low-income areas, and areas des-
ignated as qualified census tracts or an area of chronic economic distress pursu-
ant to section 143(j) of the Internal Revenue Code of 1986 (26 U.S.C. 143(j));

“(3) to increase and preserve the supply of rental and owner-occupied housing
for extremely low- and very low-income families; and

“(4) to increase investment in economic and community development in eco-
nomically underserved areas.

“(b) ALLOCATION OF AMOUNTS BY ENTERPRISES.—

“(1) IN GENERAL.—In accordance with regulations issued by the Director
under subsection (1) and subject to paragraph (2) of this subsection, each enter-
prise shall allocate to the affordable housing fund established under subsection
(a) by the enterprise, in each year beginning after the effective date under sec-
tion 185 of the Federal Housing Finance Reform Act of 2005, 5 percent of the
after-tax income of the enterprise for the preceding year.

“(2) LIMITATION.—An enterprise shall not be required to make an allocation
for a year to the affordable housing fund of the enterprise established under
subsection (a) unless—

“(A) the enterprise is classified by the Director at the time of such alloca-
tion as adequately capitalized; and
“(B) the enterprise generated after-tax income for the preceding year.

“(3) DETERMINATION OF AFTER-TAX INCOME.—For purposes of this section, the
term ‘after-tax income’ means, with respect to an enterprise for a year, the
amount reported by the enterprise for such year in the enterprise’s annual re-
port for such year that is filed with the Securities and Exchange Commission,
except that for any year in which no such filing is made by an enterprise or
such filing is not timely made, such term means the amount determined by the
Director based on the income tax return filings of the enterprise.

“(c) SELECTION OF ACTIVITIES FUNDED USING AFFORDABLE HOUSING FUND
AMOUNTS.—Amounts from the affordable housing fund of the enterprise may be
used, or committed for use, only for activities that—

“(1) are eligible under subsection (d) for such use; and
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“(2) are selected for funding by the enterprise in accordance with the process
and criteria for such selection established pursuant to subsection (1)(2)(C).

“(d) ELIGIBLE ACTIVITIES.—Amounts from the affordable housing fund of an enter-
prise shall be eligible for use, or for commitment for use, only for assistance for—

“(1) the production, preservation, and rehabilitation of rental housing, includ-
ing housing under the programs identified in section 1335(a)(2)(B), except that
amounts provided from the Fund may be used for the benefit only of extremely
low- and very low-income families;

“(2) the production, preservation, and rehabilitation of housing for home-
ownership, including such forms as downpayment assistance, closing cost assist-
ance, and assistance for interest-rate buy-downs, that—

“(A) is available for purchase only for use as a principal residence by fam-
ilies that qualify both as—

“{d) extremely low- and very-low income families at the times de-
scribed in subparagraphs (A) through (C) of section 215(b)(2) of the
Cranston-Gonzalez National Affordable Housing Act (42 U.S.C.
12745(b)(2)); and

“@i1) first-time homebuyers, as such term is defined in section 104 of
the Cranston-Gonzalez National Affordable Housing Act (42 U.S.C.
12704), except that any reference in such section to assistance under
title IT of such Act shall for purposes of this section be considered to
refer to assistance from the affordable housing fund of the enterprise;

“(B) has an initial purchase price that meets the requirements of section
215(b)(1) of the Cranston-Gonzalez National Affordable Housing Act; and

“(C) is subject to the same resale restrictions established under section
215(b)(3) of the Cranston-Gonzalez National Affordable Housing Act and
applicable to the participating jurisdiction that is the State in which such
housing is located; and

“(3) leveraged grants under subsection (e).

“(e) LEVERAGED GRANTS.—

“(1) IN GENERAL.—Pursuant to regulations issued by the Director, each enter-
prise shall carry out a program under this subsection to make leveraged grants
from amounts in the affordable housing fund of the enterprise, subject to the
requirements under this subsection.

“(2) ELIGIBLE PURPOSES.—Amounts from the affordable housing fund of an en-
terprise may be used only for leveraged grants under paragraph (4) for—

“(A) the development, preservation, rehabilitation, or purchase of afford-
able housing that meets underserved needs for affordable housing;

“(B) community or economic development activities in economically un-
derserved areas; or

“(C) a combination of the activities identified in subparagraphs (A) and
(B).

“(3) ELIGIBLE SPONSORS.—A leveraged grant under this subsection may be
made only on behalf of a sponsor that meets such requirements as the Director
shall establish for experience and success in carrying out the types of activities
proposed under the application of the sponsor, such as the following entities:

“(A) A low-income housing fund.

“(B) A housing finance agency of a State or unit of general local govern-
ment.

“(C) A non-profit organization having as one of its principal purposes the
development or management of affordable housing.

“D) A community development financial institution.

“(E) A national non-profit housing intermediary.

“(F) A community development corporation.

“(G) A community development entity.

“(4) ELIGIBLE USES.—Amounts from the affordable housing fund of an enter-
prise may be used under this subsection only for the following types of lever-
aged grants:

“(A) To provide loan loss reserves.

“(B) To capitalize a revolving loan fund.

“(C) To provide equity capitalization of an affordable housing fund.

“(D) To provide equity capitalization of a community development or eco-
nomic development fund.

“(E) For risk sharing loans.

“(F) For the funding of a specific, detailed investment plan that identifies
the specific types of uses and the expected timeframes with respect to such
uses.

“(5) APPLICATIONS.—The Director shall provide, in the application process es-
tablished pursuant to subsection (1)(2)(C), for eligible sponsors under paragraph
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(3) of this subsection to submit applications to an enterprise for leveraged
grants pursuant to this subsection, which shall include a detailed description
“(A) the types of affordable housing or community or economic develop-

ment activities for which the leveraged grant is made;

“(B) the type of eligible leveraged grants under paragraph (4) to be made
in the project;

“(C) the types, sources, and amounts of other funding for the project;

“(D) and the expected time frame of the leveraged grant under this sub-
section.

“(6) LimitATIONS.—The Director shall by regulation—

“(A) ensure that leveraged grants pursuant to this subsection are de-
signed to alleviate need for affordable housing in underserved markets
identified in section 1335(a) having the greatest need for such housing or
to address community and economic development needs in economically un-
derserved areas having the greatest need; and

“(B) any returns from leveraged grants under this subsection accrue to
the affordable housing fund of the enterprise and are available for use only
as provided under this section.

“(f) LIMITATIONS ON USE.—

“(1) AMOUNTS FOR HOMEOWNERSHIP.—Of any amounts allocated pursuant to
subsection (b) in each year to the affordable housing fund of an enterprise, not
less than 10 percent shall be used for activities under paragraph (2) of sub-
section (d).

“(2) AMOUNTS FOR LEVERAGED GRANTS.—Of any amounts allocated pursuant
to subsection (b) in each year to the affordable housing fund of an enterprise,
n(;t more than 12.5 percent shall be used for leveraged grants under subsection
(e).

“(3) DEADLINE FOR COMMITMENT OR USE.—Any amounts allocated to the af-
fordable housing fund of an enterprise shall be used or committed for use within
two years of the date of such allocation.

“(4) USE OF RETURNS.—Any return on investment of any amounts allocated
pursuant to subsection (b) to the affordable housing fund of an enterprise shall
be available for use by the enterprise only for eligible activities under sub-
section (d).

“(5) ADMINISTRATIVE COSTS.—The Director shall, by regulation—

“(A) provide that, except as provided in subparagraph (B), amounts allo-
cated to the affordable housing fund of an enterprise may not be used for
administrative, outreach, or other costs of—

“(i) the enterprise; or
“(i1) any recipient of amounts from the affordable housing fund; and

“(B) limit the amount of any such contributions that may be used for ad-
ministrative costs of the enterprise of maintaining the affordable housing
fund and carrying out the program under this section.

“(6) PROHIBITION OF CONSIDERATION OF USE FOR MEETING HOUSING GOALS.—
In determining compliance with the housing goals under this subpart, the Di-
rector may not consider amounts used under this section for eligible activities
under subsection (d). The Director shall give credit toward the achievement of
such housing goals to purchases of mortgages for housing that receives funding
under this section, but only to the extent that such purchases are funded other
than under this section.

“(7) PROHIBITION OF CERTAIN SUBGRANTS.—The Director shall, by regulation,
ensure that amounts from the affordable housing fund of an enterprise awarded
under this section to a national non-profit housing intermediary are not used
for the purpose of distributing subgrants to other non-profit entities.

“(g) CONSISTENCY OF USE WITH HOUSING NEEDS.—

“(1) QUARTERLY REPORTS.—The Director shall require each enterprise to sub-
mit a report, on a quarterly basis, to the Director and the affordable housing
board established under subsection (j) describing the activities funded under
this section during such quarter with amounts from the affordable housing fund
of the enterprise established under this section. The Director shall make such
reports publicly available. The affordable housing board shall review each re-
port by an enterprise to determine the consistency of such activities funded with
tlhe cgteria for selection of such activities established pursuant to subsection
D2)(C).

“(2) REPLENISHMENT.—If the affordable housing board determines that an ac-
tivity funded by an enterprise with amounts from the affordable housing fund
of the enterprise is not consistent with the criteria established pursuant to sub-
section (1)(2)(C), the board shall notify the Director and the Director shall re-



35

quire the enterprise to allocate to such affordable housing fund (in addition to
amounts allocated in compliance with subsection (b)) an amount equal to the
sum of the amounts from the affordable housing fund used and further com-
mitted for use for such activity.

“(h) CAPITAL REQUIREMENTS.—The utilization or commitment of amounts from the
affordable housing fund of an enterprise shall not be subject to the risk-based cap-
ital requirements established pursuant to section 1361(a).

“(i) REPORTING REQUIREMENT.—Each enterprise shall include, in the report re-
quired under section 309(m) of the Federal National Mortgage Association Charter
Act or section 307(f) of the Federal Home Loan Mortgage Corporation Act, as appli-
cable, a description of the actions taken by the enterprise to utilize or commit
amounts allocated under this section to the affordable housing fund of the enter-
prise established under this section.

“(j) AFFORDABLE HOUSING BOARD.—

“(1) APPOINTMENT.—The Director shall appoint an affordable housing board
of 7,9, or 11 persons, who shall include—

“(A) the Director, or the Director’s designee;

“(B) the Secretary of Housing and Urban Development, or the Secretary’s
designee;

“(C) the Secretary of Agriculture, or the Secretary’s designee;

“D) 2 persons from for-profit organizations or businesses actively in-
volved in providing or promoting affordable housing for extremely low- and
very low-income households; and

“(E) 2 persons from nonprofit organizations actively involved in providing
or promoting affordable housing for extremely low- and very low-income
households.

“(2) TERMS.—

“(A) IN GENERAL.—Except as provided in subparagraph (B), the term of
each member of the affordable housing board appointed pursuant to para-
graph (1) (but not including members appointed pursuant to subparagraphs
(A), (B), and (C)) shall be 3 years.

“(B) INITIAL APPOINTEES.—The Director shall appoint the initial members
of the affordable housing board not later than the expiration of the 60-day
period beginning on the date of the enactment of this Act. As designated
by the Director at the time of appointment, of the members of the afford-
able housing board first appointed pursuant to paragraph (1) (but not in-
cluding members appointed pursuant to subparagraphs (A), (B), and (C))—

“@d) in the case of a board having 7 members—

“(I) one shall be appointed for a term of one year; and
“(II) one shall be appointed for a term of two years;

“@i1) in the case of a board having 9 members—

“(I) two shall be appointed for a term of one year; and
“(II) two shall be appointed for a term of two years; and

“(iii) in the case of a board having 11 members—

“(I) two shall be appointed for a term of one year; and
“(II) three shall be appointed for a term of two years;

“(3) Duties.—The affordable housing board shall meet not less than quar-
terly—

“(A) to determine extremely low- and very low-income housing needs;

“(B) to advise the Director with respect to—

“(i) establishment of the selection criteria under subsection (1)(2)(C)
that provide for appropriate use of amounts from the affordable hous-
ing funds of the enterprises to meet such needs; and

“(i1) operation of, and changes to, the program under this section ap-
propriate to meet such needs; and

“(C) to review the reports submitted by the enterprises pursuant to sub-
section (g)(1) to determine whether the activities funded using amounts
from the affordable housing funds of the enterprises comply with the regu-
lations issued pursuant to subsection (1)(2)(C) and inform the Director of
such determinations, for purposes of subsection (g)(2).

“(4) EXPENSES AND PER DIEM.—Members of the board shall receive travel ex-
penses, including per diem in lieu of subsistence, in accordance with sections
5702 and 5703 of title 5, United States Code.

“(5) ADVISORY COMMITTEE.—The board shall be considered an advisory com-
mittee for purposes of the Federal Advisory Committee Act (5 U.S.C. App.).

b “§6) DURATION.— The board shall have continued existence until terminated
y law.

“(k) DEFINITION.—For purposes of this section, the term ‘economically underserved

area’ means an area that predominantly includes census tracts for which—
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“(1) at least 20 percent of the population is below the poverty line (as such
term is defined in section 673(2) of the Omnibus Budget Reconciliation Act of
1981 (42 U.S.C. 9902(2)), including any revision required by such section), appli-
cable to a family of the size involved; or

“(2) median family income does not exceed the greater of—

“(A) 80 percent of the median family income for the metropolitan statis-
tical area in which such census tracts are located; or

“(B) 80 percent of the median family income for the State in which such
census tracts are located.

“(1) REGULATIONS.—

“(1) IN GENERAL.—The Director shall issue regulations to carry out this sec-
tion.

“(2) REQUIRED CONTENTS.—The regulations issued under this subsection shall
include—

“(A) authority for the Director to audit, provide for an audit, or otherwise
verify an enterprise’s activities, to ensure compliance with this section;

“(B) a requirement that the Director ensure that the affordable housing
fund of each enterprise is audited not less than annually to ensure compli-
ance with this section;

“(C) requirements for a process for application to, and selection by, an en-
terprise for activities to be funded with amounts from the affordable hous-
ing fund, which shall provide that—

“{d) selection shall based wupon specific criteria, including a
prioritization of funding based upon—

“(I) greatest impact;

“(II) geographic diversity;

“(III) ability to obligate amounts and undertake activities so
funded in a timely manner;

“IV) in the case of rental housing projects under subsection
(d)(1), the extent to which rents for units in the project funded are
affordable, especially for extremely low-income families; and

“(V) in the case of rental housing projects under subsection (d)(1),
the extent of the duration for which such rents will remain afford-
able; and

“(ii) an enterprise may not require for such selection that an activity
involve financing or underwriting of any kind by the enterprise (other
than funding through the affordable housing fund of the enterprise)
and may not give preference in such selection to activities that involve
such financing; and

“D) requirements to ensure that amounts from the affordable housing
funds of the enterprises used for rental housing under subsection (d)(1) are
used only for the benefit of extremely low- and very-low income families.

“(3) LIMITATION.—Any regulations issued by the Director pursuant to this sec-
tion shall be no more restrictive on the enterprises’ activities in connection with
the allocation of after-tax income under this section than the regulations issued
to implement the affordable housing program of the Federal home loan banks
pursuant to section 10(j) of the Federal Home Loan Bank Act (12 U.S.C.
1430()).”.

(b) CONTRIBUTIONS FOR 2006.—

(1) RESERVATION AND CONTRIBUTION.—In 2006, each enterprise (as such term
is defined in section 1303 of the Housing and Community Development Act of
1992) shall reserve for contribution to the affordable housing fund to be estab-
lished by the enterprise pursuant to section 1337 of such Act (as amended by
subsection (a) of this section), an amount equal to 3.5 percent of the after-tax
income of the enterprise for 2005. Upon the establishment of such affordable
housing fund, each enterprise shall allocate to such fund the amounts reserved
under this subsection by the enterprise.

(2) EXCEPTION TO DEADLINE FOR COMMITMENT.—Section 1337(e)(2) of the
Housing and Community Development Act of 1992 (as amended by subsection
(a) of this section) shall not apply to amounts allocated to the affordable housing
fund of an enterprise pursuant to paragraph (1).

(3) AFTER-TAX INCOME.—For purposes of this subsection, the term “after-tax
income” has the meaning provided in subsection (b)(3) of the new section 1337
to be inserted by the amendment made by subsection (a) of this section.

(4) EFFECTIVE DATE.—This subsection shall take effect on the date of the en-
actment of this Act.
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SEC. 129. CONSISTENCY WITH MISSION.

Subpart B of part 2 of subtitle A of title XIII of the Housing and Community De-
velopment Act of 1992 (12 U.S.C. 4561 et seq.) is amended by adding after section
1337, as added by section 127 of this Act, the following new section:

“SEC. 1338. CONSISTENCY WITH MISSION.

“This subpart may not be construed to authorize an enterprise to engage in any
program or activity that contravenes or is inconsistent with the Federal National
}\(Iortgage Association Charter Act or the Federal Home Loan Mortgage Corporation

ct.”.

SEC. 130. ENFORCEMENT.

(a) CEASE-AND-DESIST PROCEEDINGS.—Section 1341 of the Housing and Commu-
nity Development Act of 1992 (12 U.S.C. 4581) is amended—

(1) by striking subsection (a) and inserting the following new subsection:

“(a) GROUNDS FOR ISSUANCE.—The Director may issue and serve a notice of
charges under this section upon an enterprise if the Director determines—

“(1) the enterprise has failed to meet any housing goal established under sub-
part B, following a written notice and determination of such failure in accord-
ance with section 1336;

“(2) the enterprise has failed to submit a report under section 1314, following
a notice of such failure, an opportunity for comment by the enterprise, and a
final determination by the Director;

“(3) the enterprise has failed to submit the information required under sub-
section (m) or (n) of section 309 of the Federal National Mortgage Association
Charter Act, or subsection (e) or (f) of section 307 of the Federal Home Loan
Mortgage Corporation Act;

“(4) the enterprise has violated any provision of this part or any order, rule
or regulation under this part;

“(5) the enterprise has failed to submit a housing plan that complies with sec-
tion 1336(c) within the applicable period; or
13‘;3() )ttle enterprise has failed to comply with a housing plan under section

c).”;

(2) in subsection (b)(2), by striking “requiring the enterprise to” and all that
follows through the end of the paragraph and inserting the following: “requiring
the enterprise to—

“(A) comply with the goal or goals;

“(B) submit a report under section 1314;

“(C) comply with any provision this part or any order, rule or regulation
under such part;

“(D) submit a housing plan in compliance with section 1336(c);

“(E) comply with a housing plan submitted under section 1336(c); or

“(F) provide the information required under subsection (m) or (n) of sec-
tion 309 of the Federal National Mortgage Association Charter Act or sub-
section (e) or (f) of section 307 of the Federal Home Loan Mortgage Cor-
poration Act, as applicable.”.

(3) in subsection (c), by inserting “date of the” before “service of the order”;
an

(4) by striking subsection (d).

(b) AUTHORITY OF DIRECTOR TO ENFORCE NOTICES AND ORDERS.—Section 1344 of
the Housing and Community Development Act of 1992 (12 U.S.C. 4584) is amended
by striking subsection (a) and inserting the following new subsection:

“(a) ENFORCEMENT.—The Director may, in the discretion of the Director, apply to
the United States District Court for the District of Columbia, or the United States
district court within the jurisdiction of which the headquarters of the enterprise is
located, for the enforcement of any effective and outstanding notice or order issued
under section 1341 or 1345, or request that the Attorney General of the United
States bring such an action. Such court shall have jurisdiction and power to order
and require compliance with such notice or order.”.

(c) C1viL. MONEY PENALTIES.—Section 1345 of the Housing and Community Devel-
opment Act of 1992 (12 U.S.C. 4585) is amended—

(1) by striking subsections (a) and (b) and inserting the following new sub-
sections:

“(a) AUTHORITY.—The Director may impose a civil money penalty, in accordance
with the provisions of this section, on any enterprise that has failed to—

“(1) meet any housing goal established under subpart B, following a written
notice and determination of such failure in accordance with section 1336(b);

“(2) submit a report under section 1314, following a notice of such failure, an
opportunity for comment by the enterprise, and a final determination by the Di-
rector;
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“(3) submit the information required under subsection (m) or (n) of section
309 of the Federal National Mortgage Association Charter Act, or subsection (e)
or (f) of section 307 of the Federal Home Loan Mortgage Corporation Act;

“(4) comply with any provision of this part or any order, rule or regulation
under this part;

“((15) submit a housing plan pursuant to section 1336(c) within the required pe-
riod; or

“(6) comply with a housing plan for the enterprise under section 1336(c).

“(b) AMOUNT OF PENALTY.—The amount of the penalty, as determined by the Di-
rector, may not exceed—

“(1) for any failure described in paragraph (1), (5), or (6) of subsection (a),
$50,000 for each day that the failure occurs; and

“(2) for any failure described in paragraph (2), (3), or (4) of subsection (a),
$20,000 for each day that the failure occurs.

(2) in subsection (¢)—

(A) in paragraph (1)—
(&) in subparagraph (A), by inserting “and” after the semicolon at the
end;
((iii) in subparagraph (B), by striking “; and” and inserting a period;
an
(ii1) by striking subparagraph (C); and
(B) in paragraph (2), by inserting after the period at the end the fol-
lowing: “In determining the penalty under subsection (a)(1), the Director
shall give consideration to the length of time the enterprise should reason-
ably take to achieve the goal.”;

(3) in the first sentence of subsection (d)—

(A) by striking “request the Attorney General of the United States to”
and inserting “, in the discretion of the Director,”; and

(B) by inserting “, or request that the Attorney General of the United
States bring such an action” before the period at the end;

(4) by striking subsection (f); and

(5) by redesignating subsection (g) as subsection (f).

(d) ENFORCEMENT OF SUBPOENAS.—Section 1348(c) of the Housing and Commu-
nity Development Act of 1992 (12 U.S.C. 4588(c)) is amended—

(1) by striking “request the Attorney General of the United States to” and in-
serting “, in the discretion of the Director,”; and

(2) by 1nsert1ng “or request that the Attorney General of the United States
bring such an action,” after “District of Columbia,”

(e) CONFORMING AMENDMENT.—The heading for subpart C of part 2 of subtitle A
i)f the Housing and Community Development Act of 1992 is amended to read as fol-
ows:

“Subpart C—Enforcement”.

SEC. 131. CONFORMING AMENDMENTS.

Part 2 of subtitle A of title XIII of the Housing and Community Development Act
of 1992 (12 U.S.C. 4541 et seq.) is amended—

(1) by striking “Secretary” each place such term appears in such part and in-
serting “Director”;

(2) 1n the section heading for section 1323 (12 U.S.C. 4543), by inserting “OF
ENTERPRISES” before the period at the end;

(3) by striking section 1327 (12 U.S.C. 4547);

(4) by striking section 1328 (12 U.S.C. 4548);

(5) in sections 1345(c)(1)(A) and 1346(b) (12 U.S.C. 4585(c)(1)(A), 4586(b)), by
striking “Secretary’s” each place such term appears and 1nsert1ng “Director’s”;

an
(6) by striking section 1349 (12 U.S.C. 4589).

Subtitle C—Prompt Corrective Action

SEC. 141. CAPITAL CLASSIFICATIONS.

(a) IN GENERAL.—Section 1364 of the Housing and Community Development Act
of 1992 (12 U.S.C. 4614) is amended—
(1) in the heading for subsection (a) by striking “In General” and inserting
“Enterprises”;
(2) in subsection (¢)—
(A) by striking “subsection (b)” and inserting “subsection (c)”;
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(B) by striking “enterprises” and inserting “regulated entities”; and
(C) by striking the last sentence;
(3) by redesignating subsections (c) (as so amended by paragraph (2) of this
subsection) and (d) as subsections (d) and (f), respectively;
(4) by striking subsection (b) and inserting the following new subsections:
“(b) FEDERAL HOME LOAN BANKS.—
“(1) ESTABLISHMENT AND CRITERIA.—For purposes of this subtitle, the Director
shall, by regulation—

“(A) establish the capital classifications specified under paragraph (2) for
the Federal home loan banks;

“(B) establish criteria for each such capital classification based on the
amount and types of capital held by a bank and the risk-based, minimum,
and critical capital levels for the banks and taking due consideration of the
capital classifications established under subsection (a) for the enterprises,
with such modifications as the Director determines to be appropriate to re-
flect the difference in operations between the banks and the enterprises;

and
“(C) shall classify the Federal home loan banks according to such capital
classifications.
“(2) CLASSIFICATIONS.—The capital classifications specified under this para-
graph are—

“(A) adequately capitalized;

“(B) undercapitalized;

“(C) significantly undercapitalized; and

“(D) critically undercapitalized.

“(c) DISCRETIONARY CLASSIFICATION.—

“(1) GROUNDS FOR RECLASSIFICATION.—The Director may reclassify a regu-
lated entity under paragraph (2) if—

“(A) at any time, the Director determines in writing that the regulated
entity is engaging in conduct that could result in a rapid depletion of core
or total capital or, in the case of an enterprise, that the value of the prop-
erty subject to mortgages held or securitized by the enterprise has de-
creased significantly;

“(B) after notice and an opportunity for hearing, the Director determines
that the regulated entity is in an unsafe or unsound condition; or

“(C) pursuant to section 1371(b), the Director deems the regulated entity
to be engaging in an unsafe or unsound practice.

“(2) RECLASSIFICATION.—In addition to any other action authorized under this
title, including the reclassification of a regulated entity for any reason not speci-
fied in this subsection, if the Director takes any action described in paragraph
(1) the Director may classify a regulated entity—

“(A) as undercapitalized, if the regulated entity is otherwise classified as
adequately capitalized;

“(B) as significantly undercapitalized, if the regulated entity is otherwise
classified as undercapitalized; and

“(C) as critically undercapitalized, if the regulated entity is otherwise
classified as significantly undercapitalized.”; and

(5) by inserting after subsection (d) (as so redesignated by paragraph (3) of
this subsection), the following new subsection:

“(e) RESTRICTION ON CAPITAL DISTRIBUTIONS.—

“(1) IN GENERAL.—A regulated entity shall make no capital distribution if]
after making the distribution, the regulated entity would be undercapitalized.

“(2) EXCEPTION.—Notwithstanding paragraph (1), the Director may permit a
regulated entity, to the extent appropriate or applicable, to repurchase, redeem,
retire, or otherwise acquire shares or ownership interests if the repurchase, re-
demption, retirement, or other acquisition—

“(A) is made in connection with the issuance of additional shares or obli-
gations of the regulated entity in at least an equivalent amount; and

“(B) will reduce the financial obligations of the regulated entity or other-
wise improve the financial condition of the entity.”.

(b) REGULATIONS.—Not later than the expiration of the 180-day period beginning
on the effective date under section 185, the Director of the Federal Housing Finance
Agency shall issue regulations to carry out section 1364(b) of the Housing and Com-
munity Development Act of 1992 (as added by paragraph (4) of this subsection), re-
lating to capital classifications for the Federal home loan banks.

SEC. 142. SUPERVISORY ACTIONS APPLICABLE TO UNDERCAPITALIZED REGULATED ENTI-

Section 1365 of the Housing and Community Development Act of 1992 (12 U.S.C.
4615) is amended—
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(1) in the section heading, by striking “ENTERPRISES” and inserting “REGU-
LATED ENTITIES”;

(2) in subsection (a)—

(A) by redesignating paragraphs (1) and (2) as paragraphs (2) and (3), re-
spectively;

(B) by inserting before paragraph (2) the following paragraph:

“(1) REQUIRED MONITORING.—The Director shall—

“(A) closely monitor the condition of any regulated entity that is classified
as undercapitalized;

“(B) closely monitor compliance with the capital restoration plan, restric-
tions, and requirements imposed under this section; and

“(C) periodically review the plan, restrictions, and requirements applica-
ble to the undercapitalized regulated entity to determine whether the plan,
restrictions, and requirements are achieving the purpose of this section.”;
and

(C) by inserting at the end the following new paragraphs:

“(4) RESTRICTION OF ASSET GROWTH.—A regulated entity that is classified as
undercapitalized shall not permit its average total assets (as such term is de-
fined in section 1316(b) during any calendar quarter to exceed its average total
assets during the preceding calendar quarter unless—

“(A) the Director has accepted the capital restoration plan of the regu-
lated entity;

“(B) any increase in total assets is consistent with the plan; and

“(C) the ratio of total capital to assets for the regulated entity increases
during the calendar quarter at a rate sufficient to enable the entity to be-
come adequately capitalized within a reasonable time.

“(5) PRIOR APPROVAL OF ACQUISITIONS, NEW PROGRAMS, AND NEW BUSINESS AC-
TIVITIES.—A regulated entity that is classified as undercapitalized shall not, di-
rectly or indirectly, acquire any interest in any entity or engage in any new pro-
gram or new business activity unless—

“(A) the Director has accepted the capital restoration plan of the regu-
lated entity, the entity is implementing the plan, and the Director deter-
mines that the proposed action is consistent with and will further the
achievement of the plan; or

“(B) the Director determines that the proposed action will further the
purpose of this section.”;

(3) in the subsection heading for subsection (b), by striking “FrROM UNDER-
CAPITALIZED TO SIGNIFICANTLY UNDERCAPITALIZED”; and

(4) by striking subsection (c) and inserting the following new subsection:

“(c) OTHER DISCRETIONARY SAFEGUARDS.—The Director may take, with respect to
a regulated entity that is classified as undercapitalized, any of the actions author-
ized to be taken under section 1366 with respect to a regulated entity that is classi-
fied as significantly undercapitalized, if the Director determines that such actions
are necessary to carry out the purpose of this subtitle.”.

SEC. 143. SUPERVISORY ACTIONS APPLICABLE TO SIGNIFICANTLY UNDERCAPITALIZED REG-
ULATED ENTITIES.
Section 1366 of the Housing and Community Development Act of 1992 (12 U.S.C.
4616) is amended—
(1) in the section heading, by striking “ENTERPRISES” and inserting “ENTITIES”;
(2) in subsection (a)(2)(A), by striking “enterprise” the last place such term
appears;
(3) in subsection (b)—

(A) in the subsection heading, by striking “Discretionary Supervisory Ac-
tions” and inserting “Specific Actions”;

(B) in the matter preceding paragraph (1), by striking “may, at any time,
take any” and inserting “shall carry out this section by taking, at any time,
one or more”;

(C) by redesignating paragraphs (5) and (6) as paragraphs (6) and (7), re-
spectively;

(D) by inserting after paragraph (4) the following new paragraph:

“(5) IMPROVEMENT OF MANAGEMENT.—Take one or more of the following ac-
tions:

“(A) NEW ELECTION OF BOARD.—Order a new election for the board of di-
rectors of the regulated entity.

“(B) DISMISSAL OF DIRECTORS OR EXECUTIVE OFFICERS.—Require the regu-
lated entity to dismiss from office any director or executive officer who had
held office for more than 180 days immediately before the entity became
undercapitalized. Dismissal under this subparagraph shall not be construed
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to be a removal pursuant to the Director’s enforcement powers provided in
section 1377.

“(C) EMPLOY QUALIFIED EXECUTIVE OFFICERS.—Require the regulated en-
tity to employ qualified executive officers (who, if the Director so specifies,
shall be subject to approval by the Director).”; and

(E) by inserting at the end the following new paragraph:

“(8) OTHER ACTION.—Require the regulated entity to take any other action
that the Director determines will better carry out the purpose of this section
than any of the actions specified in this paragraph.”;

(4) by redesignating subsection (c) as subsection (d); and

(5) by inserting after subsection (b) the following new subsection:

“(c) RESTRICTION ON COMPENSATION OF EXECUTIVE OFFICERS.—A regulated entity
that is classified as significantly undercapitalized may not, without prior written ap-
proval by the Director—

“(1) pay any bonus to any executive officer; or

“(2) provide compensation to any executive officer at a rate exceeding that of-
ficer’s average rate of compensation (excluding bonuses, stock options, and prof-
it sharing) during the 12 calendar months preceding the calendar month in
which the regulated entity became undercapitalized.”.

SEC. 144. AUTHORITY OVER CRITICALLY UNDERCAPITALIZED REGULATED ENTITIES.

(a) IN GENERAL.—Section 1367 of the Housing and Community Development Act
of 1992 (12 U.S.C. 4617) is amended to read as follows:

“SEC. 1367. AUTHORITY OVER CRITICALLY UNDERCAPITALIZED REGULATED ENTITIES.

“(a) APPOINTMENT OF AGENCY AS CONSERVATOR OR RECEIVER.—

“(1) IN GENERAL.—Notwithstanding any other provision of Federal or State
law, if any of the grounds under paragraph (3) exist, at the discretion of the
Director, the Director may establish a conservatorship or receivership, as appro-
priate, for the purpose of reorganizing, rehabilitating, or winding up the affairs
of a regulated entity.

“(2) APPOINTMENT.—In any conservatorship or receivership established under
this section, the Director shall appoint the Agency as conservator or receiver.

“(3) GROUNDS FOR APPOINTMENT.—The grounds for appointing a conservator
or receiver for a regulated entity are as follows:

“(A) ASSETS INSUFFICIENT FOR OBLIGATIONS.—The assets of the regulated
entity are less than the obligations of the regulated entity to its creditors
and others.

“(B) SUBSTANTIAL DISSIPATION.—Substantial dissipation of assets or earn-
ings due to—

“(1) any violation of any provision of Federal or State law; or
“(i1) any unsafe or unsound practice.

“(C) UNSAFE OR UNSOUND CONDITION.—An unsafe or unsound condition
to transact business.

“(D) CEASE-AND-DESIST ORDERS.—Any willful violation of a cease-and-de-
sist order that has become final.

“(E) CONCEALMENT.—Any concealment of the books, papers, records, or
assets of the regulated entity, or any refusal to submit the books, papers,
records, or affairs of the regulated entity, for inspection to any examiner or
to any lawful agent of the Director.

“(F) INABILITY TO MEET OBLIGATIONS.—The regulated entity is likely to be
unable to pay its obligations or meet the demands of its creditors in the
normal course of business.

“(G) LosseEs.—The regulated entity has incurred or is likely to incur
losses that will deplete all or substantially all of its capital, and there is
no reasonable prospect for the regulated entity to become adequately cap-
italized (as defined in section 1364(a)(1)).

“(H) VIOLATIONS OF LAW.—Any violation of any law or regulation, or any
unsafe or unsound practice or condition that is likely to—

“(i) cause insolvency or substantial dissipation of assets or earnings;
or
“(i1) weaken the condition of the regulated entity.

“(I) CoNSENT.—The regulated entity, by resolution of its board of direc-
tors or its shareholders or members, consents to the appointment.

“(J) UNDERCAPITALIZATION.—The regulated entity is undercapitalized or
significantly undercapitalized (as defined in section 1364(a)(3) or in regula-
tions issued pursuant to section 1364(b), as applicable), and—

“(i) has no reasonable prospect of becoming adequately capitalized;
“(i1) fails to become adequately capitalized, as required by—
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“(I) section 1365(a)(1) with respect to an undercapitalized regu-
lated entity; or

“(II) section 1366(a)(1) with respect to a significantly under-
capitalized regulated entity;

“(iii) fails to submit a capital restoration plan acceptable to the Agen-
cy within the time prescribed under section 1369C; or

“(iv) materially fails to implement a capital restoration plan sub-
mitted and accepted under section 1369C.

“(K) CRITICAL UNDERCAPITALIZATION.—The regulated entity is critically
undercapitalized, as defined in section 1364(a)(4) or in regulations issued
pursuant to section 1364(b), as applicable.

“(L) MONEY LAUNDERING.—The Attorney General notifies the Director in
writing that the regulated entity has been found guilty of a criminal offense
under section 1956 or 1957 of title 18, United States Code, or section 5322
or 5324 of title 31, United States Code.

“(4) JUDICIAL REVIEW.—

“(A) IN GENERAL.—If the Agency is appointed conservator or receiver
under this section, the regulated entity may, within 30 days of such ap-
pointment, bring an action in the United States District Court for the judi-
cial district in which the principal place of business of such regulated entity
is located, or in the United States District Court for the District of Colum-
bia, for an order requiring the Agency to remove itself as conservator or re-
ceiver.

“(B) REVIEW.—Upon the filing of an action under subparagraph (A), the
court shall, upon the merits, dismiss such action or direct the Agency to re-
move itself as such conservator or receiver.

“(5) DIRECTORS NOT LIABLE FOR ACQUIESCING IN APPOINTMENT OF CONSER-
VATOR OR RECEIVER.—The members of the board of directors of a regulated enti-
ty shall not be liable to the shareholders or creditors of the regulated entity for
acquiescing in or consenting in good faith to the appointment of the Agency as
conservator or receiver for that regulated entity.

“(6) AGENCY NOT SUBJECT TO ANY OTHER FEDERAL AGENCY.—When acting as
conservator or receiver, the Agency shall not be subject to the direction or su-
pervision of any other agency of the United States or any State in the exercise
of the rights, powers, and privileges of the Agency.

“(b) POWERS AND DUTIES OF THE AGENCY AS CONSERVATOR OR RECEIVER.—

“(1) RULEMAKING AUTHORITY OF THE AGENCY.—The Agency may prescribe
such regulations as the Agency determines to be appropriate regarding the con-
duct of conservatorships or receiverships.

“(2) GENERAL POWERS.—

“(A) SUCCESSOR TO REGULATED ENTITY.—The Agency shall, as conservator
or receiver, and by operation of law, immediately succeed to—

“(1) all rights, titles, powers, and privileges of the regulated entity,
and of any stockholder, officer, or director of such regulated entity with
res&)ect to the regulated entity and the assets of the regulated entity;
an

“(i1) title to the books, records, and assets of any other legal custodian
of such regulated entity.

“(B) OPERATE THE REGULATED ENTITY.—The Agency may, as conservator
or receiver—

“(1) take over the assets of and operate the regulated entity with all
the powers of the shareholders, the directors, and the officers of the
regulated entity and conduct all business of the regulated entity;

“(i1) collect all obligations and money due the regulated entity;

“(iii) perform all functions of the regulated entity in the name of the
regulated entity which are consistent with the appointment as conser-
vator or receiver; and

“(iv) preserve and conserve the assets and property of such regulated
entity.

“(C) FUNCTIONS OF OFFICERS, DIRECTORS, AND SHAREHOLDERS OF A REGU-
LATED ENTITY.—The Agency may, by regulation or order, provide for the ex-
ercise of any function by any stockholder, director, or officer of any regu-
lated entity for which the Agency has been named conservator or receiver.

“(D) POWERS AS CONSERVATOR.—The Agency may, as conservator, take
such action as may be—

“(i) necessary to put the regulated entity in a sound and solvent con-
dition; and

“(i1) appropriate to carry on the business of the regulated entity and
preserve and conserve the assets and property of the regulated entity.
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“(E) ADDITIONAL POWERS AS RECEIVER.—The Agency may, as receiver,
place the regulated entity in liquidation and proceed to realize upon the as-
sets of the regulated entity, having due regard to the conditions of the hous-
ing finance market.

“(F) ORGANIZATION OF NEW REGULATED ENTITIES.—The Agency may, as
receiver, organize a successor regulated entity that will operate pursuant
to subsection (i).

“(G) TRANSFER OF ASSETS AND LIABILITIES.—The Agency may, as conser-
vator or receiver, transfer any asset or liability of the regulated entity in
default without any approval, assignment, or consent with respect to such
transfer. Any Federal home loan bank may, with the approval of the Agen-
cy, acquire the assets of any Bank in conservatorship or receivership, and
assume the liabilities of such Bank

“(H) PAYMENT OF VALID OBLIGATIONS.—The Agency, as conservator or re-
ceiver, shall, to the extent of proceeds realized from the performance of con-
tracts or sale of the assets of a regulated entity, pay all valid obligations
of the regulated entity in accordance with the prescriptions and limitations
of this section.

“(I) SUBPOENA AUTHORITY.—

“(i) IN GENERAL.—

“I) IN GENERAL.—The Agency may, as conservator or receiver,
and for purposes of carrying out any power, authority, or duty with
respect to a regulated entity (including determining any claim
against the regulated entity and determining and realizing upon
any asset of any person in the course of collecting money due the
regulated entity), exercise any power established under section
1348.

“(ITI) APPLICABILITY OF LAW.—The provisions of section 1348 shall
apply with respect to the exercise of any power exercised under
this subparagraph in the same manner as such provisions apply
under that section.

“(i1) AUTHORITY OF DIRECTOR.—A subpoena or subpoena duces tecum
may be issued under clause (i) only by, or with the written approval
of, the Director, or the designee of the Director.

“(iii) RULE OF CONSTRUCTION.—This subsection shall not be construed
to limit any rights that the Agency, in any capacity, might otherwise
have under section 1317 or 1379D.

“(J) CONTRACTING FOR SERVICES.—The Agency may, as conservator or re-
ceiver, provide by contract for the carrying out of any of its functions, ac-
tivities, actions, or duties as conservator or receiver.

“(K) INCIDENTAL POWERS.—The Agency may, as conservator or receiver—

“(i) exercise all powers and authorities specifically granted to con-
servators or receivers, respectively, under this section, and such inci-
dental powers as shall be necessary to carry out such powers; and

“(i1) take any action authorized by this section, which the Agency de-
termines is in the best interests of the regulated entity or the Agency.

“(3) AUTHORITY OF RECEIVER TO DETERMINE CLAIMS.—

“(A) IN GENERAL.—The Agency may, as receiver, determine claims in ac-
cordance with the requirements of this subsection and any regulations pre-
scribed under paragraph (4).

“(B) NOTICE REQUIREMENTS.—The receiver, in any case involving the lig-
uidation or winding up of the affairs of a closed regulated entity, shall—

“(i) promptly publish a notice to the creditors of the regulated entity
to present their claims, together with proof, to the receiver by a date
specified in the notice which shall be not less than 90 days after the
publication of such notice; and

“(i1) republish such notice approximately 1 month and 2 months, re-
spectively, after the publication under clause (i).

“(C) MAILING REQUIRED.—The receiver shall mail a notice similar to the
notice published under subparagraph (B)(i) at the time of such publication
to any creditor shown on the books of the regulated entity—

“@i) at the last address of the creditor appearing in such books; or

“(i1) upon discovery of the name and address of a claimant not ap-
pearing on the books of the regulated entity within 30 days after the
discovery of such name and address.

“(4) RULEMAKING AUTHORITY RELATING TO DETERMINATION OF CLAIMS.—Sub-
ject to subsection (c), the Director may prescribe regulations regarding the al-
lowance or disallowance of claims by the receiver and providing for administra-
tive determination of claims and review of such determination.
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“(5) PROCEDURES FOR DETERMINATION OF CLAIMS.—
“(A) DETERMINATION PERIOD.—

“(i) IN GENERAL.—Before the end of the 180-day period beginning on
the date on which any claim against a regulated entity is filed with the
Agency as receiver, the Agency shall determine whether to allow or dis-
allow the claim and shall notify the claimant of any determination with
respect to such claim.

“(i1) EXTENSION OF TIME.—The period described in clause (i) may be
extended by a written agreement between the claimant and the Agen-

cy.

“(iii)) MAILING OF NOTICE SUFFICIENT.—The notification requirements
of clause (i) shall be deemed to be satisfied if the notice of any deter-
mination with respect to any claim is mailed to the last address of the
claimant which appears—

“(I) on the books of the regulated entity;
“(II) in the claim filed by the claimant; or
“(ITT) in documents submitted in proof of the claim.
“(iv) CONTENTS OF NOTICE OF DISALLOWANCE.—If any claim filed
under clause (i) is disallowed, the notice to the claimant shall contain—
“(I) a statement of each reason for the disallowance; and
“(II) the procedures available for obtaining agency review of the
dletermination to disallow the claim or judicial determination of the
claim.

“(B) ALLOWANCE OF PROVEN CLAIM.—The receiver shall allow any claim
received on or before the date specified in the notice published under para-
graph (3)(B)(i), or the date specified in the notice required under paragraph
(3)(C), which is proved to the satisfaction of the receiver.

“(C) DISALLOWANCE OF CLAIMS FILED AFTER END OF FILING PERIOD.—
Claims filed after the date specified in the notice published under para-
graph (3)(B)(i), or the date specified under paragraph (3)(C), shall be dis-
allowed and such disallowance shall be final.

“(D) AUTHORITY TO DISALLOW CLAIMS.—

“(1) IN GENERAL.—The receiver may disallow any portion of any claim
by a creditor or claim of security, preference, or priority which is not
proved to the satisfaction of the receiver.

“(ii) PAYMENTS TO LESS THAN FULLY SECURED CREDITORS.—In the
case of a claim of a creditor against a regulated entity which is secured
by any property or other asset of such regulated entity, the receiver—

“(I) may treat the portion of such claim which exceeds an amount
equal to the fair market value of such property or other asset as
an unsecured claim against the regulated entity; and

“(II) may not make any payment with respect to such unsecured
portion of the claim other than in connection with the disposition
of all claims of unsecured creditors of the regulated entity.

“(iii) EXCEPTIONS.—No provision of this paragraph shall apply with
respect to any extension of credit from any Federal Reserve Bank, Fed-
eral home loan bank, or the Treasury of the United States.

“(E) NO JUDICIAL REVIEW OF DETERMINATION PURSUANT TO SUBPARAGRAPH
(D).—No court may review the determination of the Agency under subpara-
graph (D) to disallow a claim. This subparagraph shall not effect the au-
thority of a claimant to obtain de novo judicial review of a claim pursuant
to paragraph (6).

“(F) LEGAL EFFECT OF FILING.—

“(i) STATUTE OF LIMITATION TOLLED.—For purposes of any applicable
statute of limitations, the filing of a claim with the receiver shall con-
stitute a commencement of an action.

“(i1) NO PREJUDICE TO OTHER ACTIONS.—Subject to paragraph (10),
the filing of a claim with the receiver shall not prejudice any right of
the claimant to continue any action which was filed before the date of
the appointment of the receiver, subject to the determination of claims
by the receiver.

“(6) PROVISION FOR JUDICIAL DETERMINATION OF CLAIMS.—

“(A) IN GENERAL.—The claimant may file suit on a claim (or continue an
action commenced before the appointment of the receiver) in the district or
territorial court of the United States for the district within which the prin-
cipal place of business of the regulated entity is located or the United
States District Court for the District of Columbia (and such court shall have
jurisdiction to hear such claim), before the end of the 60-day period begin-
ning on the earlier of—
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“@i) the end of the period described in paragraph (5)(A)(i) with respect
to any claim against a regulated entity for which the Agency is re-
ceiver; or

“(i1) the date of any notice of disallowance of such claim pursuant to
paragraph (5)(A)1).

“(B) STATUTE OF LIMITATIONS.—A claim shall be deemed to be disallowed
(other than any portion of such claim which was allowed by the receiver),
and such disallowance shall be final, and the claimant shall have no further
rights or remedies with respect to such claim, if the claimant fails, before
the end of the 60-day period described under subparagraph (A), to file suit
on such claim (or continue an action commenced before the appointment of
the receiver).

“(7) REVIEW OF CLAIMS.—

“(A) OTHER REVIEW PROCEDURES.—

“(i) IN GENERAL.—The Agency shall establish such alternative dispute
resolution processes as may be appropriate for the resolution of claims
filed under paragraph (5)(A)G).

“(i1) CRITERIA.—In establishing alternative dispute resolution proc-
esses, the Agency shall strive for procedures which are expeditious,
fair, independent, and low cost.

“(iii) VOLUNTARY BINDING OR NONBINDING PROCEDURES.—The Agency
may establish both binding and nonbinding processes, which may be
conducted by any government or private party. All parties, including
the claimant and the Agency, must agree to the use of the process in
a particular case.

“(B) CONSIDERATION OF INCENTIVES.—The Agency shall seek to develop
incentives for claimants to participate in the alternative dispute resolution
process.

“(8) EXPEDITED DETERMINATION OF CLAIMS.—

“(A) ESTABLISHMENT REQUIRED.—The Agency shall establish a procedure
for expedited relief outside of the routine claims process established under
paragraph (5) for claimants who—

“(1) allege the existence of legally valid and enforceable or perfected
security interests in assets of any regulated entity for which the Agency
has been appointed receiver; and

“@i1) allege that irreparable injury will occur if the routine claims pro-
cedure is followed.

“(B) DETERMINATION PERIOD.—Before the end of the 90-day period begin-
ning on the date any claim is filed in accordance with the procedures estab-
lished under subparagraph (A), the Director shall—

“(1) determine—

“(I) whether to allow or disallow such claim; or
“(II) whether such claim should be determined pursuant to the
procedures established under paragraph (5); and

“(i1) notify the claimant of the determination, and if the claim is dis-
allowed, provide a statement of each reason for the disallowance and
the procedure for obtaining agency review or judicial determination.

“(C) PERIOD FOR FILING OR RENEWING SUIT.—Any claimant who files a re-
quest for expedited relief shall be permitted to file a suit, or to continue
a suit filed before the appointment of the receiver, seeking a determination
of the rights of the claimant with respect to such security interest after the
earlier of—

“(i) the end of the 90-day period beginning on the date of the filing
of a request for expedited relief; or

“(i1) the date the Agency denies the claim.

“(D) STATUTE OF LIMITATIONS.—If an action described under subpara-
graph (C) is not filed, or the motion to renew a previously filed suit is not
made, before the end of the 30-day period beginning on the date on which
such action or motion may be filed under subparagraph (B), the claim shall
be deemed to be disallowed as of the end of such period (other than any
portion of such claim which was allowed by the receiver), such disallowance
shall be final, and the claimant shall have no further rights or remedies
with respect to such claim.

“(E) LEGAL EFFECT OF FILING.—

“(i) STATUTE OF LIMITATION TOLLED.—For purposes of any applicable
statute of limitations, the filing of a claim with the receiver shall con-
stitute a commencement of an action.

“(i1) NO PREJUDICE TO OTHER ACTIONS.—Subject to paragraph (10),
the filing of a claim with the receiver shall not prejudice any right of



46

the claimant to continue any action that was filed before the appoint-
ment of the receiver, subject to the determination of claims by the re-
ceiver.

“(9) PAYMENT OF CLAIMS.—

“(A) IN GENERAL.—The receiver may, in the discretion of the receiver, and
to the extent funds are available from the assets of the regulated entity,
pay creditor claims, in such manner and amounts as are authorized under
this section, which are—

“(i) allowed by the receiver;

“(i1) approved by the Agency pursuant to a final determination pursu-
ant to paragraph (7) or (8); or

“(iii) determined by the final judgment of any court of competent ju-
risdiction.

“(B) AGREEMENTS AGAINST THE INTEREST OF THE AGENCY.—No agreement
that tends to diminish or defeat the interest of the Agency in any asset ac-
quired by the Agency as receiver under this section shall be valid against
the Agency unless such agreement is in writing, and executed by an author-
ized official of the regulated entity, except that such requirements for quali-
fied financial contracts shall be applied in a manner consistent with reason-
able business trading practices in the financial contracts market.

“(C) PAYMENT OF DIVIDENDS ON CLAIMS.—The receiver may, in the sole
discretion of the receiver, pay from the assets of the regulated entity divi-
dends on proved claims at any time, and no liability shall attach to the
Agency, by reason of any such payment, for failure to pay dividends to a
claimant whose claim is not proved at the time of any such payment.

“(D) RULEMAKING AUTHORITY OF THE DIRECTOR.—The Director may pre-
scribe such rules, including definitions of terms, as the Director deems ap-
propriate to establish a single uniform interest rate for, or to make pay-
ments of post-insolvency interest to creditors holding proven claims against
the receivership estates of regulated entities following satisfaction by the
receiver of the principal amount of all creditor claims.

“(10) SUSPENSION OF LEGAL ACTIONS.—

“(A) IN GENERAL.—After the appointment of a conservator or receiver for
a regulated entity, the conservator or receiver may, in any judicial action
or proceeding to which such regulated entity is or becomes a party, request
a stay for a period not to exceed—

“(i) 45 days, in the case of any conservator; and

“(i1) 90 days, in the case of any receiver.

“(B) GRANT OF STAY BY ALL COURTS REQUIRED.—Upon receipt of a request
by any conservator or receiver under subparagraph (A) for a stay of any ju-
dicial action or proceeding in any court with jurisdiction of such action or
proceeding, the court shall grant such stay as to all parties.

“(11) ADDITIONAL RIGHTS AND DUTIES.—

“(A) PRIOR FINAL ADJUDICATION.—The Agency shall abide by any final
unappealable judgment of any court of competent jurisdiction which was
rendered before the appointment of the Agency as conservator or receiver.

“(B) RIGHTS AND REMEDIES OF CONSERVATOR OR RECEIVER.—In the event
of any appealable judgment, the Agency as conservator or receiver shall—

“(1) have all the rights and remedies available to the regulated entity
(before the appointment of such conservator or receiver) and the Agen-
cy, including removal to Federal court and all appellate rights; and

d“(ii) not be required to post any bond in order to pursue such rem-
edies.

“(C) NO ATTACHMENT OR EXECUTION.—No attachment or execution may
issue by any court upon assets in the possession of the receiver.

“(D) LIMITATION ON JUDICIAL REVIEW.—Except as otherwise provided in
this subsection, no court shall have jurisdiction over—

“(i) any claim or action for payment from, or any action seeking a de-
termination of rights with respect to, the assets of any regulated entity
for which the Agency has been appointed receiver; or

“(i1) any claim relating to any act or omission of such regulated entity
or the Agency as receiver.

“(E) DISPOSITION OF ASSETS.—In exercising any right, power, privilege, or
authority as conservator or receiver in connection with any sale or disposi-
tion of assets of a regulated entity for which the Agency has been appointed
conservator or receiver, the Agency shall conduct its operations in a manner
which maintains stability in the housing finance markets and, to the extent
consistent with that goal—
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“(i) maximizes the net present value return from the sale or disposi-
tion of such assets;
“(i1) minimizes the amount of any loss realized in the resolution of
cases; and
“(ii1) ensures adequate competition and fair and consistent treatment
of offerors.
“(12) STATUTE OF LIMITATIONS FOR ACTIONS BROUGHT BY CONSERVATOR OR RE-
CEIVER.—

“(A) IN GENERAL.—Notwithstanding any provision of any contract, the ap-
plicable statute of limitations with regard to any action brought by the
Agency as conservator or receiver shall be—

“@d) in the case of any contract claim, the longer of—
“(I) the 6-year period beginning on the date the claim accrues; or
“(II) the period applicable under State law; and

“@i1) in the case of any tort claim, the longer of—
“(I) the 3-year period beginning on the date the claim accrues; or
“(II) the period applicable under State law.

“(B) DETERMINATION OF THE DATE ON WHICH A CLAIM ACCRUES.—For pur-
poses of subparagraph (A), the date on which the statute of limitations be-
g}ns to run on any claim described in such subparagraph shall be the later
of—

“(i) the date of the appointment of the Agency as conservator or re-
ceiver; or
“(i1) the date on which the cause of action accrues.
“(13) REVIVAL OF EXPIRED STATE CAUSES OF ACTION.—

“(A) IN GENERAL.—In the case of any tort claim described under subpara-
graph (B) for which the statute of limitations applicable under State law
with respect to such claim has expired not more than 5 years before the
appointment of the Agency as conservator or receiver, the Agency may
bring an action as conservator or receiver on such claim without regard to
the expiration of the statute of limitation applicable under State law.

“(B) CLAIMS DESCRIBED.—A tort claim referred to under subparagraph (A)
is a claim arising from fraud, intentional misconduct resulting in unjust en-
richment, or intentional misconduct resulting in substantial loss to the reg-
ulated entity.

“(14) ACCOUNTING AND RECORDKEEPING REQUIREMENTS.—

“(A) IN GENERAL.—The Agency as conservator or receiver shall, consistent
with the accounting and reporting practices and procedures established by
the Agency, maintain a full accounting of each conservatorship and receiv-
ership or other disposition of a regulated entity in default.

“(B) ANNUAL ACCOUNTING OR REPORT.—With respect to each conservator-
ship or receivership, the Agency shall make an annual accounting or report
available to the Board, the Comptroller General of the United States, the
Committee on Banking, Housing, and Urban Affairs of the Senate, and the
Committee on Financial Services of the House of Representatives.

“(C) AVAILABILITY OF REPORTS.—Any report prepared under subparagraph
(B) shall be made available by the Agency upon request to any shareholder
of a regulated entity or any member of the public.

“(D) RECORDKEEPING REQUIREMENT.—After the end of the 6-year period
beginning on the date that the conservatorship or receivership is termi-
nated by the Director, the Agency may destroy any records of such regu-
lated entity which the Agency, in the discretion of the Agency, determines
to be unnecessary unless directed not to do so by a court of competent juris-
diction or governmental agency, or prohibited by law.

“(15) FRAUDULENT TRANSFERS.—

“(A) IN GENERAL.—The Agency, as conservator or receiver, may avoid a
transfer of any interest of a regulated entity-affiliated party, or any person
who the conservator or receiver determines is a debtor of the regulated enti-
ty, in property, or any obligation incurred by such party or person, that was
made within 5 years of the date on which the Agency was appointed conser-
vator or receiver, if such party or person voluntarily or involuntarily made
such transfer or incurred such liability with the intent to hinder, delay, or
defraud the regulated entity, the Agency, the conservator, or receiver.

“(B) RIGHT OF RECOVERY.—To the extent a transfer is avoided under sub-
paragraph (A), the conservator or receiver may recover, for the benefit of
the regulated entity, the property transferred, or, if a court so orders, the
value of such property (at the time of such transfer) from—

“@d) the initial transferee of such transfer or the regulated entity-af-
filiated party or person for whose benefit such transfer was made; or
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. “(i1l) any immediate or mediate transferee of any such initial trans-
eree.

“(C) RIGHTS OF TRANSFEREE OR OBLIGEE.—The conservator or receiver
may not recover under subparagraph (B) from—

“(i) any transferee that takes for value, including satisfaction or se-
curing of a present or antecedent debt, in good faith; or
. “(i1) any immediate or mediate good faith transferee of such trans-

eree.

“(D) RIGHTS UNDER THIS PARAGRAPH.—The rights under this paragraph of
the conservator or receiver described under subparagraph (A) shall be supe-
rior to any rights of a trustee or any other party (other than any party
which is a Federal agency) under title 11, United States Code.

“(16) ATTACHMENT OF ASSETS AND OTHER INJUNCTIVE RELIEF.—Subject to
paragraph (17), any court of competent jurisdiction may, at the request of the
conservator or receiver, issue an order in accordance with Rule 65 of the Fed-
eral Rules of Civil Procedure, including an order placing the assets of any per-
son designated by the Agency or such conservator under the control of the court,
and appointing a trustee to hold such assets.

“(17) STANDARDS OF PROOF.—Rule 65 of the Federal Rules of Civil Procedure
shall apply with respect to any proceeding under paragraph (16) without regard
to the requirement of such rule that the applicant show that the injury, loss,
or damage is irreparable and immediate.

“(18) TREATMENT OF CLAIMS ARISING FROM BREACH OF CONTRACTS EXECUTED
BY THE RECEIVER OR CONSERVATOR.—

“(A) IN GENERAL.—Notwithstanding any other provision of this sub-
section, any final and unappealable judgment for monetary damages en-
tered against a receiver or conservator for the breach of an agreement exe-
cuted or approved in writing by such receiver or conservator after the date
of its appointment, shall be paid as an administrative expense of the re-
ceiver or conservator.

“(B) NO LIMITATION OF POWER.—Nothing in this paragraph shall be con-
strued to limit the power of a receiver or conservator to exercise any rights
under contract or law, including to terminate, breach, cancel, or otherwise
discontinue such agreement.

“(19) GENERAL EXCEPTIONS.—

“(A) LiMITATIONS.—The rights of a conservator or receiver appointed
under this section shall be subject to the limitations on the powers of a re-
ceiver under sections 402 through 407 of the Federal Deposit Insurance
Corporation Improvement Act of 1991 (12 U.S.C. 4402 through 4407).

“(B) MORTGAGES HELD IN TRUST.—

“i) IN GENERAL.—Any mortgage, pool of mortgages, or interest in a
pool of mortgages, held in trust, custodial, or agency capacity by a regu-
lated entity for the benefit of persons other than the regulated entity
shall not be available to satisfy the claims of creditors generally.

“(i1) HOLDING OF MORTGAGES.—Any mortgage, pool of mortgages, or
interest in a pool of mortgages, described under clause (i) shall be held
by the conservator or receiver appointed under this section for the ben-
eficial owners of such mortgage, pool of mortgages, or interest in a pool
of mortgages in accordance with the terms of the agreement creating
such trust, custodial, or other agency arrangement.

“(iii) LIABILITY OF RECEIVER.—The liability of a receiver appointed
under this section for damages shall, in the case of any contingent or
unliquidated claim relating to the mortgages held in trust, be estimated
in accordance set forth in the regulations of the Director.

“(c) PRIORITY OF EXPENSES AND UNSECURED CLAIMS.—

“(1) IN GENERAL.—Unsecured claims against a regulated entity, or a receiver,
that are proven to the satisfaction of the receiver shall have priority in the fol-
lowing order:

“(A) Administrative expenses of the receiver.

“(B) Any other general or senior liability of the regulated entity and
claims of other Federal home loan banks arising from their payment obliga-
tions (including joint and several payment obligations).

“(C) Any obligation subordinated to general creditors.

“(D) Any obligation to shareholders or members arising as a result of
their status as shareholder or members.

“(2) CREDITORS SIMILARLY SITUATED.—AII creditors that are similarly situated
under paragraph (1) shall be treated in a similar manner, except that the Agen-
cy may make such other payments to creditors necessary to maximize the
present value return from the sale or disposition or such regulated entity’s as-
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sets or to minimize the amount of any loss realized in the resolution of cases
so long as all creditors similarly situated receive not less than the amount pro-
vided under subsection (e)(2).

“(3) DEFINITION.—The term ‘administrative expenses of the receiver’ shall in-
clude the actual, necessary costs and expenses incurred by the receiver in pre-
serving the assets of the regulated entity or liquidating or otherwise resolving
the affairs of the regulated entity. Such expenses shall include obligations that
are incurred by the receiver after appointment as receiver that the Director de-
termines are necessary and appropriate to facilitate the smooth and orderly lig-
uidation or other resolution of the regulated entity.

“(d) PROVISIONS RELATING TO CONTRACTS ENTERED INTO BEFORE APPOINTMENT OF
CONSERVATOR OR RECEIVER.—

“(1) AUTHORITY TO REPUDIATE CONTRACTS.—In addition to any other rights a
conservator or receiver may have, the conservator or receiver for any regulated
entity may disaffirm or repudiate any contract or lease—

“(A) to which such regulated entity is a party;

“(B) the performance of which the conservator or receiver, in its sole dis-
cretion, determines to be burdensome; and

“(C) the disaffirmance or repudiation of which the conservator or receiver
determines, in its sole discretion, will promote the orderly administration
of the affairs of the regulated entity.

“(2) TIMING OF REPUDIATION.—The conservator or receiver shall determine
whether or not to exercise the rights of repudiation under this subsection within
a reasonable period following such appointment.

“(3) CLAIMS FOR DAMAGES FOR REPUDIATION.—

“(A) IN GENERAL.—Except as otherwise provided under subparagraph (C)
and paragraphs (4), (5), and (6), the liability of the conservator or receiver
for the disaffirmance or repudiation of any contract pursuant to paragraph
(1) shall be—

“(i) limited to actual direct compensatory damages; and

“(i1) determined as of—

“(I) the date of the appointment of the conservator or receiver;
or

“(II) in the case of any contract or agreement referred to in para-
graph (8), the date of the disaffirmance or repudiation of such con-
tract or agreement.

“(B) NO LIABILITY FOR OTHER DAMAGES.—For purposes of subparagraph
(A), the term ‘actual direct compensatory damages’ shall not include—

“(i) punitive or exemplary damages;

“(i1) damages for lost profits or opportunity; or

“(iii) damages for pain and suffering.

“(C) MEASURE OF DAMAGES FOR REPUDIATION OF FINANCIAL CONTRACTS.—
In the case of any qualified financial contract or agreement to which para-
graph (8) applies, compensatory damages shall be—

“(1) deemed to include normal and reasonable costs of cover or other
reasonable measures of damages utilized in the industries for such con-
tract and agreement claims; and

“(ii) paid in accordance with this subsection and subsection (e), except
as otherwise specifically provided in this section.

“(4) LEASES UNDER WHICH THE REGULATED ENTITY IS THE LESSEE.—

“(A) IN GENERAL.—If the conservator or receiver disaffirms or repudiates
a lease under which the regulated entity was the lessee, the conservator or
receiver shall not be liable for any damages (other than damages deter-
mined under subparagraph (B)) for the disaffirmance or repudiation of such
lease.

“(B) PAYMENTS OF RENT.—Notwithstanding subparagraph (A), the lessor
under a lease to which that subparagraph applies shall—

“(i) be entitled to the contractual rent accruing before the later of the
date—

“(I) the notice of disaffirmance or repudiation is mailed; or
“(II) the disaffirmance or repudiation becomes effective, unless
the lessor is in default or breach of the terms of the lease;

“(i1) have no claim for damages under any acceleration clause or
other penalty provision in the lease; and

“(iii) have a claim for any unpaid rent, subject to all appropriate off-
sets and defenses, due as of the date of the appointment, which shall
be paid in accordance with this subsection and subsection (e).

“(5) LEASES UNDER WHICH THE REGULATED ENTITY IS THE LESSOR.—
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“(A) IN GENERAL.—If the conservator or receiver repudiates an unexpired
written lease of real property of the regulated entity under which the regu-
lated entity is the lessor and the lessee is not, as of the date of such repudi-
ation, in default, the lessee under such lease may either—

“(1) treat the lease as terminated by such repudiation; or

“(i1) remain in possession of the leasehold interest for the balance of
the term of the lease, unless the lessee defaults under the terms of the
lease after the date of such repudiation.

“(B) PROVISIONS APPLICABLE TO LESSEE REMAINING IN POSSESSION.—If any
lessee under a lease described under subparagraph (A) remains in posses-
sion of a leasehold interest under clause (ii) of such subparagraph—

“(1) the lessee—

“(I) shall continue to pay the contractual rent pursuant to the
teréns of the lease after the date of the repudiation of such lease;
an

“(II) may offset against any rent payment which accrues after the
date of the repudiation of the lease, and any damages which accrue
after such date due to the nonperformance of any obligation of the
regulated entity under the lease after such date; and

“(ii) the conservator or receiver shall not be liable to the lessee for
any damages arising after such date as a result of the repudiation
other than the amount of any offset allowed under clause (i)(II).

“(6) CONTRACTS FOR THE SALE OF REAL PROPERTY.—

“(A) IN GENERAL.—If the conservator or receiver repudiates any contract
for the sale of real property and the purchaser of such real property under
such contract is in possession, and is not, as of the date of such repudiation,
in default, such purchaser may either—

“(i) treat the contract as terminated by such repudiation; or

“(i1) remain in possession of such real property.

“(B) PROVISIONS APPLICABLE TO PURCHASER REMAINING IN POSSESSION.—
If any purchaser of real property under any contract described under sub-
paragraph (A) remains in possession of such property under clause (ii) of
such subparagraph—

“(i) the purchaser—

“(I) shall continue to make all payments due under the contract
after the date of the repudiation of the contract; and

“(II) may offset against any such payments any damages which
accrue after such date due to the nonperformance (after such date)
of any obligation of the regulated entity under the contract; and

“(i1) the conservator or receiver shall—

“(I) not be liable to the purchaser for any damages arising after
such date as a result of the repudiation other than the amount of
any offset allowed under clause (i)(ID);

“(II) deliver title to the purchaser in accordance with the provi-
sions of the contract; and

“(IIT) have no obligation under the contract other than the per-
formance required under subclause (II).

“(C) ASSIGNMENT AND SALE ALLOWED.—

“(i) IN GENERAL.—No provision of this paragraph shall be construed
as limiting the right of the conservator or receiver to assign the con-
tract described under subparagraph (A), and sell the property subject
to the contract and the provisions of this paragraph.

“(i1) NO LIABILITY AFTER ASSIGNMENT AND SALE.—If an assignment
and sale described under clause (i) is consummated, the conservator or
receiver shall have no further liability under the contract described
under subparagraph (A), or with respect to the real property which was
the subject of such contract.

“('7) PROVISIONS APPLICABLE TO SERVICE CONTRACTS.—

“(A) SERVICES PERFORMED BEFORE APPOINTMENT.—In the case of any con-
tract for services between any person and any regulated entity for which
the Agency has been appointed conservator or receiver, any claim of such
person for services performed before the appointment of the conservator or
the receiver shall be—

“(i) a claim to be paid in accordance with subsections (b) and (e); and

“(i1) deemed to have arisen as of the date the conservator or receiver
was appointed.

“(B) SERVICES PERFORMED AFTER APPOINTMENT AND PRIOR TO REPUDI-
ATION.—If] in the case of any contract for services described under subpara-
graph (A), the conservator or receiver accepts performance by the other per-
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son before the conservator or receiver makes any determination to exercise
the right of repudiation of such contract under this section—

“(i) the other party shall be paid under the terms of the contract for
the services performed; and

“(i1) the amount of such payment shall be treated as an administra-
tive expense of the conservatorship or receivership.

“(C) ACCEPTANCE OF PERFORMANCE NO BAR TO SUBSEQUENT REPUDI-
ATION.—The acceptance by any conservator or receiver of services referred
to under subparagraph (B) in connection with a contract described in such
subparagraph shall not affect the right of the conservator or receiver to re-
pudiate such contract under this section at any time after such perform-
ance.

“(8) CERTAIN QUALIFIED FINANCIAL CONTRACTS.—

“(A) RIGHTS OF PARTIES TO CONTRACTS.—Subject to paragraphs (9) and
(10) and notwithstanding any other provision of this Act, any other Federal
law, or the law of any State, no person shall be stayed or prohibited from
exercising—

“(i) any right such person has to cause the termination, liquidation,
or acceleration of any qualified financial contract with a regulated enti-
ty that arises upon the appointment of the Agency as receiver for such
regulated entity at any time after such appointment;

“(i1) any right under any security agreement or arrangement or other
credit enhancement relating to one or more qualified financial contracts
described in clause (i); or

“(iii) any right to offset or net out any termination value, payment
amount, or other transfer obligation arising under or in connection with
1 or more contracts and agreements described in clause (i), including
any master agreement for such contracts or agreements.

“(B) APPLICABILITY OF OTHER PROVISIONS.—Paragraph (10) of subsection
(b) shall apply in the case of any judicial action or proceeding brought
against any receiver referred to under subparagraph (A), or the regulated
entity for which such receiver was appointed, by any party to a contract or
agreement described under subparagraph (A)(i) with such regulated entity.

“(C) CERTAIN TRANSFERS NOT AVOIDABLE.—

“(i) IN GENERAL.—Notwithstanding paragraph (11) or any other Fed-
eral or State laws relating to the avoidance of preferential or fraudu-
lent transfers, the Agency, whether acting as such or as conservator or
receiver of a regulated entity, may not avoid any transfer of money or
other property in connection with any qualified financial contract with
a regulated entity.

“(11) EXCEPTION FOR CERTAIN TRANSFERS.—Clause (i) shall not apply
to any transfer of money or other property in connection with any
qualified financial contract with a regulated entity if the Agency deter-
mines that the transferee had actual intent to hinder, delay, or defraud
such regulated entity, the creditors of such regulated entity, or any con-
servator or receiver appointed for such regulated entity.

“(D) CERTAIN CONTRACTS AND AGREEMENTS DEFINED.—In this subsection:

“(i) QUALIFIED FINANCIAL CONTRACT.—The term ‘qualified financial
contract’ means any securities contract, commodity contract, forward
contract, repurchase agreement, swap agreement, and any similar
agreement that the Agency determines by regulation, resolution, or
order to be a qualified financial contract for purposes of this paragraph.

“(i1) SECURITIES CONTRACT.—The term ‘securities contract’'—

“(I) means a contract for the purchase, sale, or loan of a security,
a certificate of deposit, a mortgage loan, or any interest in a mort-
gage loan, a group or index of securities, certificates of deposit, or
mortgage loans or interests therein (including any interest therein
or based on the value thereof) or any option on any of the fore-
going, including any option to purchase or sell any such security,
certificate of deposit, mortgage loan, interest, group or index, or op-
tion, and including any repurchase or reverse repurchase trans-
action on any such security, certificate of deposit, mortgage loan,
interest, group or index, or option;

“(II) does not include any purchase, sale, or repurchase obligation
under a participation in a commercial mortgage loan unless the
Agency determines by regulation, resolution, or order to include
any such agreement within the meaning of such term;

“(III) means any option entered into on a national securities ex-
change relating to foreign currencies;
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“(IV) means the guarantee by or to any securities clearing agency
of any settlement of cash, securities, certificates of deposit, mort-
gage loans or interests therein, group or index of securities, certifi-
cates of deposit, or mortgage loans or interests therein (including
any interest therein or based on the value thereof) or option on any
of the foregoing, including any option to purchase or sell any such
security, certificate of deposit, mortgage loan, interest, group or
index, or option;

“(V) means any margin loan;

“(VI) means any other agreement or transaction that is similar
to any agreement or transaction referred to in this clause;

“(VII) means any combination of the agreements or transactions
referred to in this clause;

“(VIII) means any option to enter into any agreement or trans-
action referred to in this clause;

“IX) means a master agreement that provides for an agreement
or transaction referred to in subclause (I), (III), (IV), (V), (VI), (VII),
or (VIII), together with all supplements to any such master agree-
ment, without regard to whether the master agreement provides
for an agreement or transaction that is not a securities contract
under this clause, except that the master agreement shall be con-
sidered to be a securities contract under this clause only with re-
spect to each agreement or transaction under the master agree-
ment that is referred to in subclause (I), (III), (IV), (V), (VI), (VII),
or (VIII); and

“X) means any security agreement or arrangement or other
credit enhancement related to any agreement or transaction re-
ferred to in this clause, including any guarantee or reimbursement
obligation in connection with any agreement or transaction re-
ferred to in this clause.

“(iii) COMMODITY CONTRACT.—The term ‘commodity contract’ means—

“(I) with respect to a futures commission merchant, a contract for
the purchase or sale of a commodity for future delivery on, or sub-
ject to the rules of, a contract market or board of trade;

“(II) with respect to a foreign futures commission merchant, a
foreign future;

“(III) with respect to a leverage transaction merchant, a leverage
transaction;

“(IV) with respect to a clearing organization, a contract for the
purchase or sale of a commodity for future delivery on, or subject
to the rules of, a contract market or board of trade that is cleared
by such clearing organization, or commodity option traded on, or
subject to the rules of, a contract market or board of trade that is
cleared by such clearing organization;

“(V) with respect to a commodity options dealer, a commodity op-
tion;

“(VI) any other agreement or transaction that is similar to any
agreement or transaction referred to in this clause;

“(VII) any combination of the agreements or transactions re-
ferred to in this clause;

“(VIII) any option to enter into any agreement or transaction re-
ferred to in this clause;

“IX) a master agreement that provides for an agreement or
transaction referred to in subclause (I), (II), (III), (IV), (V), (VI),
(VII), or (VIII), together with all supplements to any such master
agreement, without regard to whether the master agreement pro-
vides for an agreement or transaction that is not a commodity con-
tract under this clause, except that the master agreement shall be
considered to be a commodity contract under this clause only with
respect to each agreement or transaction under the master agree-
ment that is referred to in subclause (I), (II), (III), (IV), (V), (VI),
(VII), or (VIID); or

“X) any security agreement or arrangement or other credit en-
hancement related to any agreement or transaction referred to in
this clause, including any guarantee or reimbursement obligation
iIll connection with any agreement or transaction referred to in this
clause.

“(iv) FORWARD CONTRACT.—The term ‘forward contract’ means—
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“I) a contract (other than a commodity contract) for the pur-
chase, sale, or transfer of a commodity or any similar good, article,
service, right, or interest which is presently or in the future be-
comes the subject of dealing in the forward contract trade, or prod-
uct or byproduct thereof, with a maturity date more than 2 days
after the date the contract is entered into, including, a repurchase
transaction, reverse repurchase transaction, consignment, lease,
swap, hedge transaction, deposit, loan, option, allocated trans-
action, unallocated transaction, or any other similar agreement;

“(II) any combination of agreements or transactions referred to
in subclauses (I) and (I1D);

“(III) any option to enter into any agreement or transaction re-
ferred to in subclause (I) or (II);

“IV) a master agreement that provides for an agreement or
transaction referred to in subclauses (I), (I), or (III), together with
all supplements to any such master agreement, without regard to
whether the master agreement provides for an agreement or trans-
action that is not a forward contract under this clause, except that
the master agreement shall be considered to be a forward contract
under this clause only with respect to each agreement or trans-
action under the master agreement that is referred to in subclause
(I), (II), or (III); or

“(V) any security agreement or arrangement or other credit en-
hancement related to any agreement or transaction referred to in
subclause (I), (I), (III), or (IV), including any guarantee or reim-
bursement obligation in connection with any agreement or trans-
action referred to in any such subclause.

“(v) REPURCHASE AGREEMENT.—The term ‘repurchase agreement’
(which definition also applies to a reverse repurchase agreement)—

“(I) means an agreement, including related terms, which provides
for the transfer of one or more certificates of deposit, mortgage-re-
lated securities (as such term is defined in the Securities Exchange
Act of 1934), mortgage loans, interests in mortgage-related securi-
ties or mortgage loans, eligible bankers’ acceptances, qualified for-
eign government securities or securities that are direct obligations
of, or that are fully guaranteed by, the United States or any agency
of the United States against the transfer of funds by the transferee
of such certificates of deposit, eligible bankers’ acceptances, securi-
ties, mortgage loans, or interests with a simultaneous agreement
by such transferee to transfer to the transferor thereof certificates
of deposit, eligible bankers’ acceptances, securities, mortgage loans,
or interests as described above, at a date certain not later than 1
year after such transfers or on demand, against the transfer of
funds, or any other similar agreement;

“(II) does not include any repurchase obligation under a partici-
pation in a commercial mortgage loan unless the Agency deter-
mines by regulation, resolution, or order to include any such par-
ticipation within the meaning of such term,;

“(IIT) means any combination of agreements or transactions re-
ferred to in subclauses (I) and (IV);

“IV) means any option to enter into any agreement or trans-
action referred to in subclause (I) or (III);

“(V) means a master agreement that provides for an agreement
or transaction referred to in subclause (I), (III), or (IV), together
with all supplements to any such master agreement, without re-
gard to whether the master agreement provides for an agreement
or transaction that is not a repurchase agreement under this
clause, except that the master agreement shall be considered to be
a repurchase agreement under this subclause only with respect to
each agreement or transaction under the master agreement that is
referred to in subclause (I), (ITI), or (IV); and

“(VI) means any security agreement or arrangement or other
credit enhancement related to any agreement or transaction re-
ferred to in subclause (I), (III), (IV), or (V), including any guarantee
or reimbursement obligation in connection with any agreement or
transaction referred to in any such subclause.

For purposes of this clause, the term ‘qualified foreign government se-
curity’ means a security that is a direct obligation of, or that is fully
guaranteed by, the central government of a member of the Organiza-
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tion for Economic Cooperation and Development (as determined by reg-
ulation or order adopted by the appropriate Federal banking authority).

“(vi) SWAP AGREEMENT.—The term ‘swap agreement’ means—

“I) any agreement, including the terms and conditions incor-
porated by reference in any such agreement, which is an interest
rate swap, option, future, or forward agreement, including a rate
floor, rate cap, rate collar, cross-currency rate swap, and basis
swap; a spot, same day-tomorrow, tomorrow-next, forward, or other
foreign exchange or precious metals agreement; a currency swap,
option, future, or forward agreement; an equity index or equity
swap, option, future, or forward agreement; a debt index or debt
swap, option, future, or forward agreement; a total return, credit
spread or credit swap, option, future, or forward agreement; a com-
modity index or commodity swap, option, future, or forward agree-
ment; or a weather swap, weather derivative, or weather option;

“(II) any agreement or transaction that is similar to any other
agreement or transaction referred to in this clause and that is of
a type that has been, is presently, or in the future becomes, the
subject of recurrent dealings in the swap markets (including terms
and conditions incorporated by reference in such agreement) and
that is a forward, swap, future, or option on one or more rates, cur-
rencies, commodities, equity securities or other equity instruments,
debt securities or other debt instruments, quantitative measures
associated with an occurrence, extent of an occurrence, or contin-
gency associated with a financial, commercial, or economic con-
sequence, or economic or financial indices or measures of economic
or financial risk or value;

“(III) any combination of agreements or transactions referred to
in this clause;

“(IV) any option to enter into any agreement or transaction re-
ferred to in this clause;

“V) a master agreement that provides for an agreement or
transaction referred to in subclause (I), (II), (ITI), or (IV), together
with all supplements to any such master agreement, without re-
gard to whether the master agreement contains an agreement or
transaction that is not a swap agreement under this clause, except
that the master agreement shall be considered to be a swap agree-
ment under this clause only with respect to each agreement or
transaction under the master agreement that is referred to in sub-
clause (I), (I), (ITT), or (IV); and

“(VI) any security agreement or arrangement or other credit en-
hancement related to any agreements or transactions referred to in
subclause (I), (I), (ITT), (IV), or (V), including any guarantee or re-
imbursement obligation in connection with any agreement or trans-
action referred to in any such subclause.

Such term is applicable for purposes of this subsection only and shall
not be construed or applied so as to challenge or affect the characteriza-
tion, definition, or treatment of any swap agreement under any other
statute, regulation, or rule, including the Securities Act of 1933, the Se-
curities Exchange Act of 1934, the Public Utility Holding Company Act
of 1935, the Trust Indenture Act of 1939, the Investment Company Act
of 1940, the Investment Advisers Act of 1940, the Securities Investor
Protection Act of 1970, the Commodity Exchange Act, the Gramm-
Leach-Bliley Act, and the Legal Certainty for Bank Products Act of
2000.

“(vii) TREATMENT OF MASTER AGREEMENT AS ONE AGREEMENT.—Any
master agreement for any contract or agreement described in any pre-
ceding clause of this subparagraph (or any master agreement for such
master agreement or agreements), together with all supplements to
such master agreement, shall be treated as a single agreement and a
single qualified financial contract. If a master agreement contains pro-
visions relating to agreements or transactions that are not themselves
qualified financial contracts, the master agreement shall be deemed to
be a qualified financial contract only with respect to those transactions
that are themselves qualified financial contracts.

“(viii) TRANSFER.—The term ‘transfer’ means every mode, direct or
indirect, absolute or conditional, voluntary or involuntary, of disposing
of or parting with property or with an interest in property, including
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retention of title as a security interest and foreclosure of the regulated
entity’s equity of redemption.

“(E) CERTAIN PROTECTIONS IN EVENT OF APPOINTMENT OF CONSERVATOR.—
Notwithstanding any other provision of this Act (other than paragraph (13)
of this subsection), any other Federal law, or the law of any State, no per-
son shall be stayed or prohibited from exercising—

“(i) any right such person has to cause the termination, liquidation,
or acceleration of any qualified financial contract with a regulated enti-
ty in a conservatorship based upon a default under such financial con-
tract which is enforceable under applicable noninsolvency law;

“(ii) any right under any security agreement or arrangement or other
credit enhancement relating to one or more such qualified financial
contracts; or

“(ii) any right to offset or net out any termination values, payment
amounts, or other transfer obligations arising under or in connection
with such qualified financial contracts.

“(F) CLARIFICATION.—No provision of law shall be construed as limiting
the right or power of the Agency, or authorizing any court or agency to
limit or delay, in any manner, the right or power of the Agency to transfer
any qualified financial contract in accordance with paragraphs (9) and (10)
of this subsection or to disaffirm or repudiate any such contract in accord-
ance with subsection (d)(1) of this section.

“(G) WALKAWAY CLAUSES NOT EFFECTIVE.—

“(i) IN GENERAL.—Notwithstanding the provisions of subparagraphs
(A) and (E), and sections 403 and 404 of the Federal Deposit Insurance
Corporation Improvement Act of 1991, no walkaway clause shall be en-
gorcleable in a qualified financial contract of a regulated entity in de-
ault.

“(ii) WALKAWAY CLAUSE DEFINED.—For purposes of this subpara-
graph, the term ‘walkaway clause’ means a provision in a qualified fi-
nancial contract that, after calculation of a value of a party’s position
or an amount due to or from 1 of the parties in accordance with its
terms upon termination, liquidation, or acceleration of the qualified fi-
nancial contract, either does not create a payment obligation of a party
or extinguishes a payment obligation of a party in whole or in part sole-
ly because of such party’s status as a nondefaulting party.

“(9) TRANSFER OF QUALIFIED FINANCIAL CONTRACTS.—In making any transfer
of assets or liabilities of a regulated entity in default which includes any quali-
fied financial contract, the conservator or receiver for such regulated entity
shall either—

“(A) transfer to 1 person—

“(1) all qualified financial contracts between any person (or any affil-
iate of such person) and the regulated entity in default;

“@i1) all claims of such person (or any affiliate of such person) against
such regulated entity under any such contract (other than any claim
which, under the terms of any such contract, is subordinated to the
claims of general unsecured creditors of such regulated entity);

“(iii) all claims of such regulated entity against such person (or any
affiliate of such person) under any such contract; and

“(iv) all property securing or any other credit enhancement for any
contract described in clause (i) or any claim described in clause (ii) or
(ii1) under any such contract; or

“(B) transfer none of the financial contracts, claims, or property referred
to under subparagraph (A) (with respect to such person and any affiliate
of such person).

“(10) NOTIFICATION OF TRANSFER.—

“(A) IN GENERAL.—If—

“(i) the conservator or receiver for a regulated entity in default makes
any transfer of the assets and liabilities of such regulated entity, and

“(i1) the transfer includes any qualified financial contract,

the conservator or receiver shall notify any person who is a party to any
such contract of such transfer by 5:00 p.m. (eastern time) on the business
day following the date of the appointment of the receiver in the case of a
receivership, or the business day following such transfer in the case of a
conservatorship.

“(B) CERTAIN RIGHTS NOT ENFORCEABLE.—

“(i) RECEIVERSHIP.—A person who is a party to a qualified financial
contract with a regulated entity may not exercise any right that such
person has to terminate, liquidate, or net such contract under para-
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graph (8)(A) of this subsection or section 403 or 404 of the Federal De-
posit Insurance Corporation Improvement Act of 1991, solely by reason
of or incidental to the appointment of a receiver for the regulated entity
(or the insolvency or financial condition of the regulated entity for
which the receiver has been appointed)—
“(I) until 5:00 p.m. (eastern time) on the business day following
the date of the appointment of the receiver; or
“(II) after the person has received notice that the contract has
been transferred pursuant to paragraph (9)(A).

“(i1) CONSERVATORSHIP.—A person who is a party to a qualified finan-
cial contract with a regulated entity may not exercise any right that
such person has to terminate, liquidate, or net such contract under
paragraph (8)(E) of this subsection or section 403 or 404 of the Federal
Deposit Insurance Corporation Improvement Act of 1991, solely by rea-
son of or incidental to the appointment of a conservator for the regu-
lated entity (or the insolvency or financial condition of the regulated
entity for which the conservator has been appointed).

“(i11) NoTiceE.—For purposes of this paragraph, the Agency as receiver
or conservator of a regulated entity shall be deemed to have notified
a person who is a party to a qualified financial contract with such regu-
lated entity if the Agency has taken steps reasonably calculated to pro-
vide notice to such person by the time specified in subparagraph (A).

“(C) BUSINESS DAY DEFINED.—For purposes of this paragraph, the term
‘business day’ means any day other than any Saturday, Sunday, or any day
on which either the New York Stock Exchange or the Federal Reserve Bank
of New York is closed.

“(11) DISAFFIRMANCE OR REPUDIATION OF QUALIFIED FINANCIAL CONTRACTS.—
In exercising the rights of disaffirmance or repudiation of a conservator or re-
ceiver with respect to any qualified financial contract to which a regulated enti-
ty is a party, the conservator or receiver for such institution shall either—

“(A) disaffirm or repudiate all qualified financial contracts between—

“(i) any person or any affiliate of such person; and

“(i1) the regulated entity in default; or

“(B) disaffirm or repudiate none of the qualified financial contracts re-
ferred to in subparagraph (A) (with respect to such person or any affiliate
of such person).

“(12) CERTAIN SECURITY INTERESTS NOT AVOIDABLE.—No provision of this sub-
section shall be construed as permitting the avoidance of any legally enforceable
or perfected security interest in any of the assets of any regulated entity, except
where such an interest is taken in contemplation of the insolvency of the regu-
lated entity, or with the intent to hinder, delay, or defraud the regulated entity
or the creditors of such regulated entity.

“(13) AUTHORITY TO ENFORCE CONTRACTS.—

“(A) IN GENERAL.—Notwithstanding any provision of a contract providing
for termination, default, acceleration, or exercise of rights upon, or solely
by reason of, insolvency or the appointment of a conservator or receiver, the
conservator or receiver may enforce any contract or regulated entity bond
entered into by the regulated entity.

“(B) CERTAIN RIGHTS NOT AFFECTED.—No provision of this paragraph may
be construed as impairing or affecting any right of the conservator or re-
ceiver to enforce or recover under a director’s or officer’s liability insurance
contract or surety bond under other applicable law.

“(C) CONSENT REQUIREMENT.—

“(i) IN GENERAL.—Except as otherwise provided under this section, no
person may exercise any right or power to terminate, accelerate, or de-
clare a default under any contract to which a regulated entity is a
party, or to obtain possession of or exercise control over any property
of the regulated entity, or affect any contractual rights of the regulated
entity, without the consent of the conservator or receiver, as appro-
priate, for a period of—

“(I) 45 days after the date of appointment of a conservator; or
“(II) 90 days after the date of appointment of a receiver.

“(i1) EXCEPTIONS.—This paragraph shall—

“I) not apply to a director’s or officer’s liability insurance con-
tract;

“(II) not apply to the rights of parties to any qualified financial
contracts under subsection (d)(8); and
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“(ITII) not be construed as permitting the conservator or receiver
to fail to comply with otherwise enforceable provisions of such con-
tracts.

“(14) SAVINGS CLAUSE.—The meanings of terms used in this subsection are
applicable for purposes of this subsection only, and shall not be construed or
applied so as to challenge or affect the characterization, definition, or treatment
of any similar terms under any other statute, regulation, or rule, including the
Gramm-Leach-Bliley Act, the Legal Certainty for Bank Products Act of 2000,
the securities laws (as that term is defined in section 3(a)(47) of the Securities
Exchange Act of 1934), and the Commodity Exchange Act

“(15) EXCEPTION FOR FEDERAL RESERVE AND FEDERAL HOME LOAN BANKS.—No
provision of this subsection shall apply with respect to—

“(A) any extension of credit from any Federal home loan bank or Federal
Reserve Bank to any regulated entity; or

“(B) any security interest in the assets of the regulated entity securing
any such extension of credit.

“(e) VALUATION OF CLAIMS IN DEFAULT.—

“(1) IN GENERAL.—Notwithstanding any other provision of Federal law or the
law of any State, and regardless of the method which the Agency determines
to utilize with respect to a regulated entity in default or in danger of default,
including transactions authorized under subsection (i), this subsection shall gov-
ern the rights of the creditors of such regulated entity.

“(2) MAXIMUM LIABILITY.—The maximum liability of the Agency, acting as re-
ceiver or in any other capacity, to any person having a claim against the re-
ceiver or the regulated entity for which such receiver is appointed shall equal
the lesser of—

“(A) the amount such claimant would have received if the Agency had lig-
uidated the assets and liabilities of such regulated entity without exercising
the authority of the Agency under subsection (i) of this section; or

“(B) the amount of proceeds realized from the performance of contracts
or sale of the assets of the regulated entity.

“(f) LIMITATION ON COURT ACTION.—Except as provided in this section or at the
request of the Director, no court may take any action to restrain or affect the exer-
cise of powers or functions of the Agency as a conservator or a receiver.

“(g) LIABILITY OF DIRECTORS AND OFFICERS.—

“(1) IN GENERAL.—A director or officer of a regulated entity may be held per-
sonally liable for monetary damages in any civil action by, on behalf of, or at
the request or direction of the Agency, which action is prosecuted wholly or par-
tially for the benefit of the Agency—

“(A) acting as conservator or receiver of such regulated entity, or

“(B) acting based upon a suit, claim, or cause of action purchased from,
assigned by, or otherwise conveyed by such receiver or conservator,

for gross negligence, including any similar conduct or conduct that dem-
onstrates a greater disregard of a duty of care (than gross negligence) including
intentional tortious conduct, as such terms are defined and determined under
applicable State law.

“(2) No LIMITATION.—Nothing in this paragraph shall impair or affect any
right of the Agency under other applicable law.

“(h) DAMAGES.—In any proceeding related to any claim against a director, officer,
employee, agent, attorney, accountant, appraiser, or any other party employed by
or providing services to a regulated entity, recoverable damages determined to re-
sult from the improvident or otherwise improper use or investment of any assets
of the regulated entity shall include principal losses and appropriate interest.

“(i) LIMITED-LIFE REGULATED ENTITIES.—

“(1) ORGANIZATION.—

“(A) PURPOSE.—If a regulated entity is in default, or if the Agency antici-
pates that a regulated entity will default, the Agency may organize a lim-
ited-life regulated entity with those powers and attributes of the regulated
entity in default or in danger of default that the Director determines nec-
essary, subject to the provisions of this subsection. The Director shall grant
a temporary charter to the limited-life regulated entity, and the limited-life
regulated entity shall operate subject to that charter.

“(B) AUTHORITIES.—Upon the creation of a limited-life regulated entity
under subparagraph (A), the limited-life regulated entity may—

“(1) assume such liabilities of the regulated entity that is in default
or in danger of default as the Agency may, in its discretion, determine
to be appropriate, provided that the liabilities assumed shall not exceed
the amount of assets of the limited-life regulated entity;
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“(i1) purchase such assets of the regulated entity that is in default,
or in danger of default, as the Agency may, in its discretion, determine
to be appropriate; and

“(iii) perform any other temporary function which the Agency may,
in its discretion, prescribe in accordance with this section.

“(2) CHARTER.—

“(A) ConNDITIONS.—The Agency may grant a temporary charter if the
Agency determines that the continued operation of the regulated entity in
default or in danger of default is in the best interest of the national econ-
omy and the housing markets.

“(B) TREATMENT AS BEING IN DEFAULT FOR CERTAIN PURPOSES.—A limited-
life regulated entity shall be treated as a regulated entity in default at such
times and for such purposes as the Agency may, in its discretion, deter-
mine.

“(C) MANAGEMENT.—A limited-life regulated entity, upon the granting of
its charter, shall be under the management of a board of directors con-
sisting of not fewer than 5 nor more than 10 members appointed by the
Agency.

“D) BYLAWS.—The board of directors of a limited-life regulated entity
shall adopt such bylaws as may be approved by the Agency.

“(3) CAPITAL STOCK.—No capital stock need be paid into a limited-life regu-
lated entity by the Agency.

“(4) INVESTMENTS.—Funds of a limited-life regulated entity shall be kept on
hand in cash, invested in obligations of the United States or obligations guaran-
teed as to principal and interest by the United States, or deposited with the
Agency, or any Federal Reserve bank.

“(5) EXEMPT STATUS.—Notwithstanding any other provision of Federal or
State law, the limited-life regulated entity, its franchise, property, and income
shall be exempt from all taxation now or hereafter imposed by the United
States, by any territory, dependency, or possession thereof, or by any State,
county, municipality, or local taxing authority.

“(6) WINDING UP.—

“(A) IN GENERAL.—Subject to subparagraph (B), unless Congress author-
izes the sale of the capital stock of the limited-life regulated entity, not
later than 2 years after the date of its organization, the Agency shall wind
up the affairs of the limited-life regulated entity.

“(B) EXTENSION.—The Director may, in the discretion of the Director, ex-
tend the status of the limited-life regulated entity for 3 additional 1-year
periods.

“(7) TRANSFER OF ASSETS AND LIABILITIES.—

“(A) IN GENERAL.—

“(i) TRANSFER OF ASSETS AND LIABILITIES.—The Agency, as receiver,
may transfer any assets and liabilities of a regulated entity in default,
or in danger of default, to the limited-life regulated entity in accordance
with paragraph (1).

“(i1) SUBSEQUENT TRANSFERS.—At any time after a charter is trans-
ferred to a limited-life regulated entity, the Agency, as receiver, may
transfer any assets and liabilities of such regulated entity in default,
or in danger in default, as the Agency may, in its discretion, determine
to be appropriate in accordance with paragraph (1).

“(iii) EFFECTIVE WITHOUT APPROVAL.—The transfer of any assets or li-
abilities of a regulated entity in default, or in danger of default, trans-
ferred to a limited-life regulated entity shall be effective without any
further approval under Federal or State law, assignment, or consent
with respect thereto.

“(8) PROCEEDS.—To the extent that available proceeds from the limited-life
regulated entity exceed amounts required to pay obligations, such proceeds may
be paid to the regulated entity in default, or in danger of default.

“(9) POWERS.—

“(A) IN GENERAL.—Each limited-life regulated entity created under this
subsection shall have all corporate powers of, and be subject to the same
provisions of law as, the regulated entity in default or in danger of default
to which it relates, except that—

“(i) the Agency may—

“(I) remove the directors of a limited-life regulated entity; and

“(II) fix the compensation of members of the board of directors
and senior management, as determined by the Agency in its discre-
tion, of a limited-life regulated entity;
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“(i1) the Agency may indemnify the representatives for purposes of
paragraph (1)(B), and the directors, officers, employees, and agents of
a limited-life regulated entity on such terms as the Agency determines
to be appropriate; and

“(iii) the board of directors of a limited-life regulated entity—

“(I) shall elect a chairperson who may also serve in the position
of chief executive officer, except that such person shall not serve
either as chairperson or as chief executive officer without the prior
approval of the Agency; and

“(II) may appoint a chief executive officer who is not also the
chairperson, except that such person shall not serve as chief execu-
tive officer without the prior approval of the Agency.

“(B) STAY OF JUDICIAL ACTION.—Any judicial action to which a limited-
life regulated entity becomes a party by virtue of its acquisition of any as-
sets or assumption of any liabilities of a regulated entity in default shall
be stayed from further proceedings for a period of up to 45 days at the re-
quest of the limited-life regulated entity. Such period may be modified upon
the consent of all parties.

“(10) OBTAINING OF CREDIT AND INCURRING OF DEBT.—

“(A) IN GENERAL.—The limited-life regulated entity may obtain unsecured
credit and incur unsecured debt in the ordinary course of business.

“(B) INABILITY TO OBTAIN CREDIT.—If the limited-life regulated entity is
unable to obtain unsecured credit the Director may authorize the obtaining
of credit or the incurring of debt—

“(i) with priority over any or all administrative expenses;

“(i1) secured by a lien on property that is not otherwise subject to a
lien; or

“(iii) secured by a junior lien on property that is subject to a lien.

“(C) LIMITATIONS.—

“(i) IN GENERAL.—The Director, after notice and a hearing, may au-
thorize the obtaining of credit or the incurring of debt secured by a sen-
ior or equal lien on property that is subject to a lien (other than mort-
gages that collateralize the mortgage-backed securities issued or guar-
anteed by the regulated entity) only if—

“(I) the limited-life regulated entity is unable to obtain such cred-
it otherwise; and

“(II) there is adequate protection of the interest of the holder of
the lien on the property which such senior or equal lien is proposed
to be granted.

“(ii) BURDEN OF PROOF.—In any hearing under this subsection, the
Director has the burden of proof on the issue of adequate protection.

“(D) AFFECT ON DEBTS AND LIENS.—The reversal or modification on ap-
peal of an authorization under this paragraph to obtain credit or incur debt,
or of a grant under this section of a priority or a lien, does not affect the
validity of any debt so incurred, or any priority or lien so granted, to an
entity that extended such credit in good faith, whether or not such entity
knew of the pendency of the appeal, unless such authorization and the in-
curring of such debt, or the granting of such priority or lien, were stayed
pending appeal.

“(11) ISSUANCE OF PREFERRED DEBT.—A limited-life regulated entity may, sub-
ject to the approval of the Director and subject to such terms and conditions
as the Director may prescribe, issue notes, bonds, or other debt obligations of
a class to which all other debt obligations of the limited-life regulated entity
shall be subordinate in right and payment.

“(12) NO FEDERAL STATUS.—

“(A) AGENCY STATUS.—A limited-life regulated entity is not an agency, es-
tablishment, or instrumentality of the United States.

“(B) EMPLOYEE STATUS.—Representatives for purposes of paragraph
(1)(B), interim directors, directors, officers, employees, or agents of a lim-
ited-life regulated entity are not, solely by virtue of service in any such ca-
pacity, officers or employees of the United States. Any employee of the
Agency or of any Federal instrumentality who serves at the request of the
Agency as a representative for purposes of paragraph (1)(B), interim direc-
tor, director, officer, employee, or agent of a limited-life regulated entity
shall not—

“(1) solely by virtue of service in any such capacity lose any existing
status as an officer or employee of the United States for purposes of
title 5, United States Code, or any other provision of law; or
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“(i1) receive any salary or benefits for service in any such capacity
with respect to a limited-life regulated entity in addition to such salary
or benefits as are obtained through employment with the Agency or
such Federal instrumentality.

“(13) ADDITIONAL POWERS.—In addition to any other powers granted under
this subsection, a limited-life regulated entity may—

“(A) extend a maturity date or change in an interest rate or other term
of outstanding securities;

“(B) issue securities of the limited-life regulated entity, for cash, for prop-
erty, for existing securities, or in exchange for claims or interests, or for any
other appropriate purposes; and

“(C) take any other action not inconsistent with this section.

“(j) OTHER EXEMPTIONS.—When acting as a receiver, the following provisions shall
apply with respect to the Agency:

“(1) EXEMPTION FROM TAXATION.—The Agency, including its franchise, its cap-
ital, reserves, and surplus, and its income, shall be exempt from all taxation
imposed by any State, country, municipality, or local taxing authority, except
that any real property of the Agency shall be subject to State, territorial, coun-
ty, municipal, or local taxation to the same extent according to its value as
other real property is taxed, except that, notwithstanding the failure of any per-
son to challenge an assessment under State law of the value of such property,
and the tax thereon, shall be determined as of the period for which such tax
is imposed.

“(2) EXEMPTION FROM ATTACHMENT AND LIENS.—No property of the Agency
shall be subject to levy, attachment, garnishment, foreclosure, or sale without
the consent of the Agency, nor shall any involuntary lien attach to the property
of the Agency.

“(3) EXEMPTION FROM PENALTIES AND FINES.—The Agency shall not be liable
for any amounts in the nature of penalties or fines, including those arising from
the failure of any person to pay any real property, personal property, probate,
or recording tax or any recording or filing fees when due.

“(k) PROHIBITION OF CHARTER REVOCATION.—In no case may a receiver appointed
pursuant to this section revoke, annul, or terminate the charter of a regulated enti-
ty.”.
(b) CONFORMING AMENDMENTS.—Subtitle B of title XIII of the Housing and Com-
munity Development Act of 1992 is amended by striking sections 1369 (12 U.S.C.
4619), 1369A (12 U.S.C. 4620), and 1369B (12 U.S.C. 4621).

SEC. 145. CONFORMING AMENDMENTS.

Title XIII of the Housing and Community Development Act of 1992, as amended
by the preceding provisions of this Act, is further amended—
(1) in sections 1365 (12 U.S.C. 4615) through 1369D (12 U.S.C. 4623), but not
including section 1367 (12 U.S.C. 4617) as added by section 144 of this Act—
(A) by striking “An enterprise” each place such term appears and insert-
ing “A regulated entity”;
(B) by striking “an enterprise” each place such term appears and insert-
ing “a regulated entity”; and
(C) by striking “the enterprise” each place such term appears and insert-
ing “the regulated entity”;
(2) in section 1366 (12 U.S.C. 4616)—
(A) in subsection (b)(7), by striking “section 1369 (excluding subsection
(a)(1) and (2))” and inserting “section 1367”; and
(B) in subsection (d), by striking “the enterprises” and inserting “the reg-
ulated entities”;
(3) in section 1368(d) (12 U.S.C. 4618(d)), by striking “Committee on Banking,
Finance and Urban Affairs” and inserting “Committee on Financial Services”;
(4) in section 1369C(c) (12 U.S.C. 4622(c)), by striking “any enterprise” and
inserting “any regulated entity”; and
(5) in subsections (a) and (d) of section 1369D, by striking “section 1366 or
1367 or action under section 1369)” each place such phrase appears and insert-
ing “section 1367)”.

Subtitle D—Enforcement Actions

SEC. 161. CEASE-AND-DESIST PROCEEDINGS.

Section 1371 of the Housing and Community Development Act of 1992 (12 U.S.C.
4631) is amended—
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(1) by striking subsections (a) and (b) and inserting the following new sub-
sections:

“(a) ISSUANCE FOR UNSAFE OR UNSOUND PRACTICES AND VIOLATIONS OF RULES OR
Laws.—If, in the opinion of the Director, a regulated entity or any regulated entity-
affiliated party is engaging or has engaged, or the Director has reasonable cause to
believe that the regulated entity or any regulated entity-affiliated party is about to
engage, in an unsafe or unsound practice in conducting the business of the regu-
lated entity or is violating or has violated, or the Director has reasonable cause to
believe that the regulated entity or any regulated entity-affiliated party is about to
violate, a law, rule, or regulation, or any condition imposed in writing by the Direc-
tor in connection with the granting of any application or other request by the regu-
lated entity or any written agreement entered into with the Director, the Director
may issue and serve upon the regulated entity or such party a notice of charges in
respect thereof. The Director may not, pursuant to this section, enforce compliance
with any housing goal established under subpart B of part 2 of subtitle A of this
title, with section 1336 or 1337 of this title, with subsection (m) or (n) of section
309 of the Federal National Mortgage Association Charter Act (12 U.S.C. 1723a(m),
(n)), with subsection (e) or (f) of section 307 of the Federal Home Loan Mortgage
Corporation Act (12 U.S.C. 1456(e), (), or with paragraph (5) of section 10(j) of the
Federal Home Loan Bank Act (12 U.S.C. 14300)).

“(b) ISSUANCE FOR UNSATISFACTORY RATING.—If a regulated entity receives, in its
most recent report of examination, a less-than-satisfactory rating for asset quality,
management, earnings, or liquidity, the Director may (if the deficiency is not cor-
rected) deem the regulated entity to be engaging in an unsafe or unsound practice
for purposes of this subsection.”;

(2) in subsection (c)(2), by striking “enterprise, executive officer, or director”
and inserting “regulated entity or regulated entity-affiliated party”; and
(3) in subsection (d)—

(A) in the matter preceding paragraph (1), by striking “enterprise, execu-
tive officer, or director” and inserting “regulated entity or regulated entity-
affiliated party”

(B) in paragraph (1)—

(i) by striking “an executive officer or director” and inserting “a regu-
lated entity affiliated party”;

(i) by inserting “(including reimbursement of compensation under
section 1318)” after “reimbursement”;

(C) in paragraph (6), by striking “and” at the end;

(D) by redesignating paragraph (7) as paragraph (8); and

(E) by inserting after paragraph (6) the following new paragraph:

“(7) to effect an attachment on a regulated entity or regulated entity-affiliated
party subject to an order under this section or section 1372; and”.

SEC. 162. TEMPORARY CEASE-AND-DESIST PROCEEDINGS.

Section 1372 of the Housing and Community Development Act of 1992 (12 U.S.C.
4632) is amended—

(1) by striking subsection (a) and inserting the following new subsection:

“(a) GROUNDS FOR ISSUANCE.—Whenever the Director determines that the viola-
tion or threatened violation or the unsafe or unsound practice or practices specified
in the notice of charges served upon the regulated entity or any regulated entity-
affiliated party pursuant to section 1371(a), or the continuation thereof, is likely to
cause insolvency or significant dissipation of assets or earnings of the regulated en-
tity, or is likely to weaken the condition of the regulated entity prior to the comple-
tion of the proceedings conducted pursuant to sections 1371 and 1373, the Director
may issue a temporary order requiring the regulated entity or such party to cease
and desist from any such violation or practice and to take affirmative action to pre-
vent or remedy such insolvency, dissipation, condition, or prejudice pending comple-
tion of such proceedings. Such order may include any requirement authorized under
section 1371(d).”;

(2) in subsection (b), by striking “enterprise, executive officer, or director” and
inserting “regulated entity or regulated entity-affiliated party”;
(3) in subsection (d)—
(A) by striking “An enterprise, executive officer, or director” and inserting
“A regulated entity or regulated entity-affiliated party”; and
(B) by striking “the enterprise, executive officer, or director” and inserting
“the regulated entity or regulated entity-affiliated party”; and
(4) by striking subsection (e) and in inserting the following new subsection:

“(e) ENFORCEMENT.—In the case of violation or threatened violation of, or failure
to obey, a temporary cease-and-desist order issued pursuant to this section, the Di-
rector may apply to the United States District Court for the District of Columbia
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or the United States district court within the jurisdiction of which the headquarters
of the regulated entity is located, for an injunction to enforce such order, and, if the
court determines that there has been such violation or threatened violation or fail-
ure to obey, it shall be the duty of the court to issue such injunction.”.

SEC. 163. PREJUDGMENT ATTACHMENT.

The Housing and Community Development Act of 1992 is amended by inserting
after section 1375 (12 U.S.C. 4635) the following new section:

“SEC. 1375A. PREJUDGMENT ATTACHMENT.

“(a) IN GENERAL.—In any action brought pursuant to this title, or in actions
brought in aid of, or to enforce an order in, any administrative or other civil action
for money damages, restitution, or civil money penalties brought pursuant to this
title, the court may, upon application of the Director or Attorney General, as appli-
cable, issue a restraining order that—

“(1) prohibits any person subject to the proceeding from withdrawing, trans-
ferring, removing, dissipating, or disposing of any funds, assets or other prop-
erty; and

:;(2) appoints a person on a temporary basis to administer the restraining
order.

“(b) STANDARD.—

“(1) SHOWING.—Rule 65 of the Federal Rules of Civil Procedure shall apply
with respect to any proceeding under subsection (a) without regard to the re-
quirement of such rule that the applicant show that the injury, loss, or damage
is irreparable and immediate.

“(2) STATE PROCEEDING.—If, in the case of any proceeding in a State court,
the court determines that rules of civil procedure available under the laws of
such State provide substantially similar protections to a party’s right to due
process as Rule 65 (as modified with respect to such proceeding by paragraph
(1))i1t§e relief sought under subsection (a) may be requested under the laws of
such State.”.

SEC. 164. ENFORCEMENT AND JURISDICTION.

Section 1375 of the Housing and Community Development Act of 1992 (12 U.S.C.
4635) is amended—

(1) by striking subsection (a) and inserting the following new subsection:

“(a) ENFORCEMENT.—The Director may, in the discretion of the Director, apply to
the United States District Court for the District of Columbia, or the United States
district court within the jurisdiction of which the headquarters of the regulated enti-
ty is located, for the enforcement of any effective and outstanding notice or order
issued under this subtitle or subtitle B, or request that the Attorney General of the
United States bring such an action. Such court shall have jurisdiction and power
to order and require compliance with such notice or order.”; and

(2) in subsection (b), by striking “or 1376” and inserting “1376, or 1377”.

SEC. 165. CIVIL MONEY PENALTIES.

Section 1376 of the Housing and Community Development Act of 1992 (12 U.S.C.
4636) is amended—
(1) in subsection (a)—

(A) in the matter preceding paragraph (1), by striking “or any executive
officer or” and inserting “any executive officer of a regulated entity, any
regulated entity-affiliated party, or any”; and

(B) in paragraph (1)—

(1) by striking “the Federal National Mortgage Association Charter
Act, the Federal Home Loan Mortgage Corporation Act” and inserting
“any provision of any of the authorizing statutes”;
(11) by striking “or Act” and inserting “or statute”;
(ii1) by striking “or subsection” and inserting “, subsection”; and
(iv) by inserting “, or paragraph (5) or (12) of section 10(j) of the Fed-
eral Home Loan Bank Act” before the semicolon at the end;
(2) by striking subsection (b) and inserting the following new subsection:
“(b) AMOUNT OF PENALTY.—
“(1) FIRST TIER.—Any regulated entity which, or any regulated entity-affili-
ated party who—

“(A) violates any provision of this title, any provision of any of the author-
izing statutes, or any order, condition, rule, or regulation under any such
title or statute, except that the Director may not, pursuant to this section,
enforce compliance with any housing goal established under subpart B of
part 2 of subtitle A of this title, with section 1336 or 1337 of this title, with
subsection (m) or (n) of section 309 of the Federal National Mortgage Asso-
ciation Charter Act (12 U.S.C. 1723a(m), (n)), with subsection (e) or (f) of
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section 307 of the Federal Home Loan Mortgage Corporation Act (12 U.S.C.
1456(e), (f)), or with paragraph (5) or (12) of section 10(j) of the Federal
Home Loan Bank Act;

“(B) violates any final or temporary order or notice issued pursuant to
this title;

“(C) violates any condition imposed in writing by the Director in connec-
tion with the grant of any application or other request by such regulated
entity;

“(D) violates any written agreement between the regulated entity and the
Director; or

“(E) engages in any conduct the Director determines to be an unsafe or
unsound practice, shall forfeit and pay a civil penalty of not more than
$10,000 for each day during which such violation continues.

“(2) SECOND TIER.—Notwithstanding paragraph (1)—

“(A) if a regulated entity, or a regulated entity-affiliated party—

“(i) commits any violation described in any subparagraph of para-
graph (1);

“(i1) recklessly engages in an unsafe or unsound practice in con-
ducting the affairs of such regulated entity; or

“(iii) breaches any fiduciary duty; and

“(B) the violation, practice, or breach—

“@) is part of a pattern of misconduct;

“(i1) causes or is likely to cause more than a minimal loss to such reg-
ulated entity; or

“(iii) results in pecuniary gain or other benefit to such party, the reg-
ulated entity or regulated entity-affiliated party shall forfeit and pay a
civil penalty of not more than $50,000 for each day during which such
violation, practice, or breach continues.

“(3) THIRD TIER.—Notwithstanding paragraphs (1) and (2), any regulated enti-
ty which, or any regulated entity-affiliated party who—

“(A) knowingly—

“(i) commits any violation or engages in any conduct described in any
subparagraph of paragraph (1);

“(i1) engages in any unsafe or unsound practice in conducting the af-
fairs of such regulated entity; or

“(iii) breaches any fiduciary duty; and

“(B) knowingly or recklessly causes a substantial loss to such regulated
entity or a substantial pecuniary gain or other benefit to such party by rea-
son of such violation, practice, or breach, shall forfeit and pay a civil pen-
alty in an amount not to exceed the applicable maximum amount deter-
mined under paragraph (4) for each day during which such violation, prac-
tice, or breach continues.

“(4) MAXIMUM AMOUNTS OF PENALTIES FOR ANY VIOLATION DESCRIBED IN PARA-
GRAPH (3).—The maximum daily amount of any civil penalty which may be as-
sessed pursuant to paragraph (3) for any violation, practice, or breach described
in such paragraph is—

“(A) in the case of any person other than a regulated entity, an amount
not to exceed $2,000,000; and

“(B) in the case of any regulated entity, $2,000,000.”;

(3) in subsection (¢)(1)(B), by striking “enterprise, executive officer, or direc-
tor” and inserting “regulated entity or regulated entity-affiliated party”;

(4) in subsection (d), by striking the first sentence and inserting the following:
“If a regulated entity or regulated entity-affiliated party fails to comply with an
order of the Director imposing a civil money penalty under this section, after
the order is no longer subject to review as provided under subsection (c)(1) and
section 1374, the Director may, in the discretion of the Director, bring an action
in the United States District Court for the District of Columbia, or the United
States district court within the jurisdiction of which the headquarters of the
regulated entity is located, to obtain a monetary judgment against the regulated
entity or regulated entity affiliated party and such other relief as may be avail-
able, or request that the Attorney General of the United States bring such an
action.”; and

(5) in subsection (g), by striking “subsection (b)(3)” and inserting “this section,
unless authorized by the Director by rule, regulation, or order”.

SEC. 166. REMOVAL AND PROHIBITION AUTHORITY.

(a) IN GENERAL.—Subtitle C of title XIII of the Housing and Community Develop-
ment Act of 1992 is amended—
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(1) by redesignating sections 1377, 1378, 1379, 1379A, and 1379B (12 U.S.C.
4637—41) as sections 1379, 1379A, 1379B, 1379C, and 1379D, respectively; and
(2) by inserting after section 1376 (12 U.S.C. 4636) the following new section:

“SEC. 1377. REMOVAL AND PROHIBITION AUTHORITY.

“(a) AUTHORITY TO ISSUE ORDER.—Whenever the Director determines that—

“(1) any regulated entity-affiliated party has, directly or indirectly—

“(A) violated—

“(i) any law or regulation;

“(i1) any cease-and-desist order which has become final;

“(iii) any condition imposed in writing by the Director in connection
with the grant of any application or other request by such regulated en-
tity; or

“(iv) any written agreement between such regulated entity and the
Director;

“(B) engaged or participated in any unsafe or unsound practice in connec-
tion with any regulated entity; or

“(C) committed or engaged in any act, omission, or practice which con-
stitutes a breach of such party’s fiduciary duty;

“(2) by reason of the violation, practice, or breach described in any subpara-
graph of paragraph (1)—

“(A) such regulated entity has suffered or will probably suffer financial
loss or other damage; or

“(B) such party has received financial gain or other benefit by reason of
such violation, practice, or breach; and

“(3) such violation, practice, or breach—

“(A) involves personal dishonesty on the part of such party; or

“(B) demonstrates willful or continuing disregard by such party for the
safety or soundness of such regulated entity, the Director may serve upon
such party a written notice of the Director’s intention to remove such party
from office or to prohibit any further participation by such party, in any
manner, in the conduct of the affairs of any regulated entity.

“(b) SUSPENSION ORDER.—

“(1) SUSPENSION OR PROHIBITION AUTHORITY.—If the Director serves written
notice under subsection (a) to any regulated entity-affiliated party of the Direc-
tor’s intention to issue an order under such subsection, the Director may—

“(A) suspend such party from office or prohibit such party from further
participation in any manner in the conduct of the affairs of the regulated
entity, if the Director—

“(i) determines that such action is necessary for the protection of the
regulated entity; and

“(i1) serves such party with written notice of the suspension order;

an
“(B) prohibit the regulated entity from releasing to or on behalf of the
regulated entity-affiliated party any compensation or other payment of
money or other thing of current or potential value in connection with any
resignation, removal, retirement, or other termination of employment or of-
fice of the party.
“(2) EFFECTIVE PERIOD.—Any suspension order issued under this subsection—
“(A) shall become effective upon service; and
“(B) unless a court issues a stay of such order under subsection (g) of this
section, shall remain in effect and enforceable until—
“(i) the date the Director dismisses the charges contained in the no-
tice served under subsection (a) with respect to such party; or
“(i1) the effective date of an order issued by the Director to such party
under subsection (a).

“(3) Copy OF ORDER.—If the Director issues a suspension order under this
subsection to any regulated entity-affiliated party, the Director shall serve a
copy of such order on any regulated entity with which such party is affiliated
at the time such order is issued.

“(c) NOTICE, HEARING, AND ORDER.—A notice of intention to remove a regulated
entity-affiliated party from office or to prohibit such party from participating in the
conduct of the affairs of a regulated entity shall contain a statement of the facts
constituting grounds for such action, and shall fix a time and place at which a hear-
ing will be held on such action. Such hearing shall be fixed for a date not earlier
than 30 days nor later than 60 days after the date of service of such notice, unless
an earlier or a later date is set by the Director at the request of (1) such party,
and for good cause shown, or (2) the Attorney General of the United States. Unless
such party shall appear at the hearing in person or by a duly authorized representa-
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tive, such party shall be deemed to have consented to the issuance of an order of
such removal or prohibition. In the event of such consent, or if upon the record
made at any such hearing the Director shall find that any of the grounds specified
in such notice have been established, the Director may issue such orders of suspen-
sion or removal from office, or prohibition from participation in the conduct of the
affairs of the regulated entity, as it may deem appropriate, together with an order
prohibiting compensation described in subsection (b)(1)(B). Any such order shall be-
come effective at the expiration of 30 days after service upon such regulated entity
and such party (except in the case of an order issued upon consent, which shall be-
come effective at the time specified therein). Such order shall remain effective and
enforceable except to such extent as it is stayed, modified, terminated, or set aside
by action of the Director or a reviewing court.

“(d) PROHIBITION OF CERTAIN SPECIFIC ACTIVITIES.—Any person subject to an
order issued under this section shall not—

“(1) participate in any manner in the conduct of the affairs of any regulated
entity;

“(2) solicit, procure, transfer, attempt to transfer, vote, or attempt to vote any
proxy, consent, or authorization with respect to any voting rights in any regu-
lated entity;

“(3) violate any voting agreement previously approved by the Director; or

“(4) vote for a director, or serve or act as a regulated entity-affiliated party.

“(e) INDUSTRY-WIDE PROHIBITION.—

“(1) IN GENERAL.—Except as provided in paragraph (2), any person who, pur-
suant to an order issued under this section, has been removed or suspended
from office in a regulated entity or prohibited from participating in the conduct
of the affairs of a regulated entity may not, while such order is in effect, con-
tinue or commence to hold any office in, or participate in any manner in the
conduct of the affairs of, any regulated entity.

“(2) EXCEPTION IF DIRECTOR PROVIDES WRITTEN CONSENT.—If, on or after the
date an order is issued under this section which removes or suspends from of-
fice any regulated entity-affiliated party or prohibits such party from partici-
pating in the conduct of the affairs of a regulated entity, such party receives
the written consent of the Director, the order shall, to the extent of such con-
sent, cease to apply to such party with respect to the regulated entity described
in the written consent. If the Director grants such a written consent, it shall
publicly disclose such consent.

“(3) VIOLATION OF PARAGRAPH (1) TREATED AS VIOLATION OF ORDER.—Any vio-
lation of paragraph (1) by any person who is subject to an order described in
such subsection shall be treated as a violation of the order.

“(f) APPLICABILITY.—This section shall only apply to a person who is an individual,
unless the Director specifically finds that it should apply to a corporation, firm, or
other business enterprise.

“(g) STAY OF SUSPENSION AND PROHIBITION OF REGULATED ENTITY-AFFILIATED
PArRTY.—Within 10 days after any regulated entity-affiliated party has been sus-
pended from office and/or prohibited from participation in the conduct of the affairs
of a regulated entity under this section, such party may apply to the United States
District Court for the District of Columbia, or the United States district court for
the judicial district in which the headquarters of the regulated entity is located, for
a stay of such suspension and/or prohibition and any prohibition under subsection
(b)(1)(B) pending the completion of the administrative proceedings pursuant to the
notice served upon such party under this section, and such court shall have jurisdic-
tion to stay such suspension and/or prohibition.

“(h) SUSPENSION OR REMOVAL OF REGULATED ENTITY-AFFILIATED PARTY CHARGED
WiITH FELONY.—

“(1) SUSPENSION OR PROHIBITION.—

“(A) IN GENERAL.—Whenever any regulated entity-affiliated party is
charged in any information, indictment, or complaint, with the commission
of or participation in a crime involving dishonesty or breach of trust which
is punishable by imprisonment for a term exceeding one year under State
or Federal law, the Director may, if continued service or participation by
such party may pose a threat to the regulated entity or impair public con-
fidence in the regulated entity, by written notice served upon such party—

“(i) suspend such party from office or prohibit such party from fur-
ther participation in any manner in the conduct of the affairs of any
regulated entity; and

“(i1) prohibit the regulated entity from releasing to or on behalf of the
regulated entity-affiliated party any compensation or other payment of
money or other thing of current or potential value in connection with
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the period of any such suspension or with any resignation, removal, re-
tirement, or other termination of employment or office of the party.
“(B) PROVISIONS APPLICABLE TO NOTICE.—

“(i) CorY.—A copy of any notice under paragraph (1)(A) shall also be
served upon the regulated entity.

“(i1) EFFECTIVE PERIOD.—A suspension or prohibition under subpara-
graph (A) shall remain in effect until the information, indictment, or
complaint referred to in such subparagraph is finally disposed of or
until terminated by the Director.

“(2) REMOVAL OR PROHIBITION.—

“(A) IN GENERAL.—If a judgment of conviction or an agreement to enter
a pretrial diversion or other similar program is entered against a regulated
entity-affiliated party in connection with a crime described in paragraph
(1)(A), at such time as such judgment is not subject to further appellate re-
view, the Director may, if continued service or participation by such party
may pose a threat to the regulated entity or impair public confidence in the
regulated entity, issue and serve upon such party an order that—

“(i) removes such party from office or prohibits such party from fur-
ther participation in any manner in the conduct of the affairs of the
regulated entity without the prior written consent of the Director; and

“(1) prohibits the regulated entity from releasing to or on behalf of
the regulated entity-affiliated party any compensation or other pay-
ment of money or other thing of current or potential value in connec-
tion with the termination of employment or office of the party.

“(B) PROVISIONS APPLICABLE TO ORDER.—

“(i) CoPY.—A copy of any order under paragraph (2)(A) shall also be
served upon the regulated entity, whereupon the regulated entity-affili-
ated party who is subject to the order (if a director or an officer) shall
cease to be a director or officer of such regulated entity.

“(i1) EFFECT OF ACQUITTAL.—A finding of not guilty or other disposi-
tion of the charge shall not preclude the Director from instituting pro-
ceedings after such finding or disposition to remove such party from of-
fice or to prohibit further participation in regulated entity affairs, and
to prohibit compensation or other payment of money or other thing of
current or potential value in connection with any resignation, removal,
retirement, or other termination of employment or office of the party,
pursuant to subsections (a), (d), or (e) of this section.

“(iii) EFFECTIVE PERIOD.—Any notice of suspension or order of re-
moval issued under this subsection shall remain effective and out-
standing until the completion of any hearing or appeal authorized
under paragraph (4) unless terminated by the Director.

“(3) AUTHORITY OF REMAINING BOARD MEMBERS.—If at any time, because of
the suspension of one or more directors pursuant to this section, there shall be
on the board of directors of a regulated entity less than a quorum of directors
not so suspended, all powers and functions vested in or exercisable by such
board shall vest in and be exercisable by the director or directors on the board
not so suspended, until such time as there shall be a quorum of the board of
directors. In the event all of the directors of a regulated entity are suspended
pursuant to this section, the Director shall appoint persons to serve temporarily
as directors in their place and stead pending the termination of such suspen-
sions, or until such time as those who have been suspended cease to be directors
of the regulated entity and their respective successors take office.

“(4) HEARING REGARDING CONTINUED PARTICIPATION.—Within 30 days from
service of any notice of suspension or order of removal issued pursuant to para-
graph (1) or (2) of this subsection, the regulated entity-affiliated party con-
cerned may request in writing an opportunity to appear before the Director to
show that the continued service to or participation in the conduct of the affairs
of the regulated entity by such party does not, or is not likely to, pose a threat
to the interests of the regulated entity or threaten to impair public confidence
in the regulated entity. Upon receipt of any such request, the Director shall fix
a time (not more than 30 days after receipt of such request, unless extended
at the request of such party) and place at which such party may appear, person-
ally or through counsel, before one or more members of the Director or des-
ignated employees of the Director to submit written materials (or, at the discre-
tion of the Director, oral testimony) and oral argument. Within 60 days of such
hearing, the Director shall notify such party whether the suspension or prohibi-
tion from participation in any manner in the conduct of the affairs of the regu-
lated entity will be continued, terminated, or otherwise modified, or whether
the order removing such party from office or prohibiting such party from further
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participation in any manner in the conduct of the affairs of the regulated entity,
and prohibiting compensation in connection with termination will be rescinded
or otherwise modified. Such notification shall contain a statement of the basis
for the Director’s decision, if adverse to such party. The Director is authorized
to prescribe such rules as may be necessary to effectuate the purposes of this
subsection.

“(i) HEARINGS AND JUDICIAL REVIEW.—

“(1) VENUE AND PROCEDURE.—Any hearing provided for in this section shall
be held in the District of Columbia or in the Federal judicial district in which
the headquarters of the regulated entity is located, unless the party afforded
the hearing consents to another place, and shall be conducted in accordance
with the provisions of chapter 5 of title 5, United States Code. After such hear-
ing, and within 90 days after the Director has notified the parties that the case
has been submitted to it for final decision, it shall render its decision (which
shall include findings of fact upon which its decision is predicated) and shall
issue and serve upon each party to the proceeding an order or orders consistent
with the provisions of this section. Judicial review of any such order shall be
exclusively as provided in this subsection. Unless a petition for review is timely
filed in a court of appeals of the United States, as provided in paragraph (2),
and thereafter until the record in the proceeding has been filed as so provided,
the Director may at any time, upon such notice and in such manner as it shall
deem proper, modify, terminate, or set aside any such order. Upon such filing
of the record, the Director may modify, terminate, or set aside any such order
with permission of the court.

“(2) REVIEW OF ORDER.—Any party to any proceeding under paragraph (1)
may obtain a review of any order served pursuant to paragraph (1) (other than
an order issued with the consent of the regulated entity or the regulated entity-
affiliated party concerned, or an order issued under subsection (h) of this sec-
tion) by the filing in the United States Court of Appeals for the District of Co-
lumbia Circuit or court of appeals of the United States for the circuit in which
the headquarters of the regulated entity is located, within 30 days after the
date of service of such order, a written petition praying that the order of the
Director be modified, terminated, or set aside. A copy of such petition shall be
forthwith transmitted by the clerk of the court to the Director, and thereupon
the Director shall file in the court the record in the proceeding, as provided in
section 2112 of title 28, United States Code. Upon the filing of such petition,
such court shall have jurisdiction, which upon the filing of the record shall (ex-
cept as provided in the last sentence of paragraph (1)) be exclusive, to affirm,
modify, terminate, or set aside, in whole or in part, the order of the Director.
Review of such proceedings shall be had as provided in chapter 7 of title 5,
United States Code. The judgment and decree of the court shall be final, except
that the same shall be subject to review by the Supreme Court upon certiorari,
as provided in section 1254 of title 28, United States Code.

“(3) PROCEEDINGS NOT TREATED AS STAY.—The commencement of proceedings
for judicial review under paragraph (2) shall not, unless specifically ordered by
the court, operate as a stay of any order issued by the Director.”.

(b) CONFORMING AMENDMENTS.—

(1) 1992 acTt.—Section 1317(f) of the Housing and Community Development
Act of 1992 (12 U.S.C. 4517(f)) is amended by striking “section 1379B” and in-
serting “section 1379D”.

(2) FANNIE MAE CHARTER ACT.—The second sentence of subsection (b) of sec-
tion 308 of the Federal National Mortgage Association Charter Act (12 U.S.C.
1723(b)) is amended by striking “The” and inserting “Except to the extent that
action under section 1377 of the Housing and Community Development Act of
1992 temporarily results in a lesser number, the”.

(3) FREDDIE MAC ACT.—The second sentence of subparagraph (A) of section
303(a)2) of the Federal Home Loan Mortgage Corporation Act (12 U.S.C.
1452(a)(2)(A)) is amended by striking “The” and inserting “Except to the extent
that action under section 1377 of the Housing and Community Development Act
of 1992 temporarily results in a lesser number, the”.

SEC. 167. CRIMINAL PENALTY.

Subtitle C of title XIII of the Housing and Community Development Act of 1992
(12 U.S.C. 4631 et seq.) is amended by inserting after section 1377 (as added by
the preceding provisions of this Act) the following new section:

“SEC. 1378. CRIMINAL PENALTY.

“Whoever, being subject to an order in effect under section 1377, without the prior
written approval of the Director, knowingly participates, directly or indirectly, in
any manner (including by engaging in an activity specifically prohibited in such an
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order) in the conduct of the affairs of any regulated entity shall, notwithstanding
section 3571 of title 18, be fined not more than $1,000,000, imprisoned for not more
than 5 years, or both.”.

SEC. 168. SUBPOENA AUTHORITY.

Section 1379D(c) of the Housing and Community Development Act of 1992 (12
T{iS.C. 4641(c)), as so redesignated by section 165(a)(1) of this Act, is further amend-
ed—

(1) by striking “request the Attorney General of the United States to” and in-
serting “, in the discretion of the Director,”;

(2) by inserting “or request that the Attorney General of the United States
bring such an action,” after “District of Columbia,”; and

(3) by striking “or may, under the direction and control of the Attorney Gen-
eral, bring such an action”.

SEC. 169. CONFORMING AMENDMENTS.

Subtitle C of title XIII of the Housing and Community Development Act of 1992
is amended—

(1) in section 1372(c)(1) (12 U.S.C. 4632(c)), by striking “that enterprise” and
inserting “that regulated entity”;

(2) in section 1379 (12 U.S.C. 4637), as so redesignated by section 165(a)(1)
of this Act—

(A) by inserting “, or of a regulated entity-affiliated party,” before “shall
not affect”; and

(B) by striking “such director or executive officer” each place such term
appears and inserting “such director, executive officer, or regulated entity-
affiliated party”;

(3) in section 1379A (12 U.S.C. 4638), as so redesignated by section 165(a)(1)
of this Act, by inserting “or against a regulated entity-affiliated party,” before
“or impair”;

(4) by striking “An enterprise” each place such term appears in such subtitle
and inserting “A regulated entity”;

(5) by striking “an enterprise” each place such term appears in such subtitle
and inserting “a regulated entity”;

(6) by striking “the enterprise” each place such term appears in such subtitle
and inserting “the regulated entity”; and

(7) by striking “any enterprise” each place such term appears in such subtitle
and inserting “any regulated entity”.

Subtitle E—General Provisions

SEC. 181. PRESIDENTIALLY APPOINTED DIRECTORS OF ENTERPRISES.

(a) FANNIE MAE.—

(1) IN GENERAL.—Subsection (b) of section 308 of the Federal National Mort-
gage Association Charter Act (12 U.S.C. 1723(b)) is amended—

(A) in the first sentence, by striking “eighteen persons, five of whom shall
be appointed annually by the President of the United States, and the re-
mainder of whom” and inserting “not less than 7 and not more than 15 per-
sons, who”;

(B) in the second sentence, by striking “appointed by the President”;

(C) in the third sentence—

(i) by striking “appointed or”; and

(i1) by striking “, except that any such appointed member may be re-
moved from office by the President for good cause”;

(D) in the fourth sentence, by striking “elective”; and

(E) by striking the fifth sentence.

(2) TRANSITIONAL PROVISION.—The amendments made by paragraph (1) shall
not apply to any appointed position of the board of directors of the Federal Na-
tional Mortgage Association until the expiration of the annual term for such po-
sition during which the effective date under section 185 occurs.

(b) FREDDIE MAC.—

(1) IN GENERAL.—Paragraph (2) of section 303(a) of the Federal Home Loan
Mortgage Corporation Act (12 U.S.C. 1452(a)(2)) is amended—

(A) in subparagraph (A)—

(i) in the first sentence, by striking “18 persons, 5 of whom shall be
appointed annually by the President of the United States and the re-
mainder of whom” and inserting “not less than 7 and not more than
15 persons, who”; and
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(ii) in the second sentence, by striking “appointed by the President
of the United States”;
(B) in subparagraph (B)—
(i) by striking “such or”; and
(i1) by striking “, except that any appointed member may be removed
from office by the President for good cause”; and
(C) in subparagraph (C)—
(i) by striking the first sentence; and
(i1) by striking “elective”.

(2) TRANSITIONAL PROVISION.—The amendments made by paragraph (1) shall
not apply to any appointed position of the Board of Directors of the Federal
Home Loan Mortgage Corporation until the expiration of the annual term for
such position during which the effective date under section 185 occurs.

SEC. 182. REPORT ON PORTFOLIO OPERATIONS, SAFETY AND SOUNDNESS, AND MISSION OF
ENTERPRISES.

Not later than the expiration of the 12-month period beginning on the effective
date under section 185, the Director of the Federal Housing Finance Agency shall
submit a report to the Congress which shall include—

(1) a description of the portfolio holdings of the enterprises (as such term is
defined in section 1303 of the Housing and Community Development Act of
1992 (12 U.S.C. 4502) in mortgages (including whole loans and mortgage-backed
securities), non-mortgages, and other assets;

(2) a description of the risk implications for the enterprises of such holdings
and the consequent risk management undertaken by the enterprises (including
the use of derivatives for hedging purposes), compared with off-balance sheet
liabilities of the enterprises (including mortgage-backed securities guaranteed
by the enterprises);

(3) an analysis of portfolio holdings for safety and soundness purposes;

(4) an assessment of whether portfolio holdings fulfill the mission purposes
of the enterprises under the Federal National Mortgage Association Charter Act
and the Federal Home Loan Mortgage Corporation Act; and

(5) an analysis of the potential systemic risk implications for the enterprises,
the housing and capital markets, and the financial system of portfolio holdings,
and whether such holdings should be limited or reduced over time.

SEC. 183. CONFORMING AND TECHNICAL AMENDMENTS.

(a) 1992 Act.—Title XIII of the Housing and Community Development Act of 1992
is amended by striking section 1383 (12 U.S.C. 1451 note).

(b) TrTLE 18, UNITED STATES CODE.—Section 1905 of title 18, United States Code,
is amended by striking “Office of Federal Housing Enterprise Oversight” and insert-
ing “Federal Housing Finance Agency” .

(c) FLOOD DISASTER PROTECTION ACT OF 1973.—Section 102(f)(3)(A) of the Flood
Disaster Protection Act of 1973 (42 U.S.C. 4012a(f)(3)(A)) is amended by striking
“Director of the Office of Federal Housing Enterprise Oversight of the Department
of Housing and Urban Development” and inserting “Director of the Federal Housing
Finance Agency”.

(d) DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT AcT.—Section 5 of the
Department of Housing and Urban Development Act (42 U.S.C. 3534) is amended
by striking subsection (d).

(e) TITLE 5, UNITED STATES CODE.—

(1) DIRECTOR’S PAY RATE.—Section 5313 of title 5, United States Code, is
amended by striking the item relating to the Director of the Office of Federal
Housing Enterprise Oversight, Department of Housing and Urban Development
and inserting the following new item:

“ Director of the Federal Housing Finance Agency.”.

(2) DEPUTY DIRECTORS’ PAY RATE.—Section 5314 of title 5, United States Code,
is amended by adding at the end the following new item:

“ Deputy Directors, Federal Housing Finance Agency (3).”.

(3) PAY RATE FOR MEMBERS OF HOUSING FINANCE OVERSIGHT BOARD.—Section
5315 of title 5, United States Code, is amended by adding at the end the fol-
lowing new item:

“ Members, Housing Finance Oversight Board.”.

(4) EXCLUSION FROM SENIOR EXECUTIVE SERVICE.—Section 3132(a)(1)(D) of
title 5, United States Code, is amended by striking “the Office of Federal Hous-
ing Enterprise Oversight of the Department of Housing and Urban Develop-
ment” and inserting “the Federal Housing Finance Agency”.

(f) INSPECTOR GENERAL ACT OF 1978.—Section 8G(a)(2) of the Inspector General
Act of 1978 (5 U.S.C. App.) is amended by striking “Federal Housing Finance Board”
and inserting “Federal Housing Finance Agency”.
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(g) FEDERAL DEPOSIT INSURANCE ACT.—Section 11(t)(2)(A) of the Federal Deposit
Insurance Act (12 U.S.C.1821(t)(2)(A)) is amended by adding at the end the fol-
lowing new clause:

“(vii) The Federal Housing Finance Agency.”.

(h) 1997 EMERGENCY SUPPLEMENTAL APPROPRIATIONS ACT.—Section 10001 of the
1997 Emergency Supplemental Appropriations Act for Recovery From Natural Dis-
asters, and for Overseas Peacekeeping Efforts, Including Those In Bosnia (42 U.S.C.
3548) is amended—

(1) by striking “the Government National Mortgage Association, and the Of-
fice of Federal Housing Enterprise Oversight” and inserting “and the Govern-
ment National Mortgage Association”; and

(2) by striking “, the Government National Mortgage Association, or the Office
of Federal Housing Enterprise Oversight” and inserting “or the Government Na-
tional Mortgage Association”.

(i) NATIONAL HOMEOWNERSHIP TRUST ACT .—Section 302(b)(4) of the Cranston-
Gonzalez National Affordable Housing Act (42 U.S.C. 12851(b)(4)) is amended by
striking “the chairperson of the Federal Housing Finance Board” and inserting “the
Director of the Federal Housing Finance Agency”.

SEC. 184. STUDY OF ALTERNATIVE SECONDARY MARKET SYSTEMS.

(a) IN GENERAL.—The Director of the Federal Housing Finance Agency, in con-
sultation with the Board of Governors of the Federal Reserve System, the Secretary
of the Treasury, and the Secretary of Housing and Urban Development, shall con-
duct a comprehensive study of the effects on financial and housing finance markets
of alternatives to the current secondary market system for housing finance, taking
into consideration changes in the structure of financial and housing finance markets
and institutions since the creation of the Federal National Mortgage Association and
the Federal Home Loan Mortgage Corporation.

(b) CONTENTS.—The study under this section shall—

(1) include, among the alternatives to the current secondary market system
analyzed—

(A) repeal of the chartering Acts for the Federal National Mortgage Asso-
ciation and the Federal Home Loan Mortgage Corporation;

(B) establishing bank-like mechanisms for granting new charters for lim-
ited purposed mortgage securitization entities;

(C) permitting the Director of the Federal Housing Finance Agency to
grant new charters for limited purpose mortgage securitization entities,
which shall include analyzing the terms on which such charters should be
granted, including whether such charters should be sold, or whether such
charters and the charters for the Federal National Mortgage Association
and the Federal Home Loan Mortgage Corporation should be taxed or oth-
erwise assessed a monetary price; and

(D) such other alternatives as the Director considers appropriate;

(2) examine all of the issues involved in making the transition to a completely
private secondary mortgage market system;

(3) examine the technological advancements the private sector has made in
providing liquidity in the secondary mortgage market and how such advance-
ments have affected liquidity in the secondary mortgage market; and

(4) examine how taxpayers would be impacted by each alternative system, in-
cluding the complete privatization of the Federal National Mortgage Association
and the Federal Home Loan Mortgage Corporation.

(¢) REPORT.—The Director of the Federal Housing Finance Agency shall submit
a report to the Congress on the study not later than the expiration of the 12-month
period beginning on the effective date under section 185.

SEC. 185. EFFECTIVE DATE.

Except as specifically provided otherwise in this title, the amendments made by
this title shall take effect on, and shall apply beginning on, the expiration of the
1-year period beginning on the date of the enactment of this Act.

TITLE II—-FEDERAL HOME LOAN BANKS

SEC. 201. DEFINITIONS.
Section 2 of the Federal Home Loan Bank Act (12 U.S.C. 1422) is amended—
(1) by striking paragraphs (1), (10), and (11);
(2) by redesignating paragraphs (2) through (9) as paragraphs (1) through (8),
respectively;
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(3) by redesignating paragraphs (12) and (13) as paragraphs (9) and (10), re-
spectively; and

(4) by adding at the end the following:

“(11) DIRECTOR.—The term ‘Director’ means the Director of the Federal Hous-
ing Finance Agency.

“(12) AGENCY.—The term ‘Agency’ means the Federal Housing Finance Agen-
cy.”.
SEC. 202. DIRECTORS.

(a) ELECTION.—Section 7 of the Federal Home Loan Bank Act (12 U.S.C. 1427)
is amended—

(1) by striking subsection (a) and inserting the following:

“(a) NUMBER; ELECTION; QUALIFICATIONS; CONFLICTS OF INTEREST.—

“(1) IN GENERAL.—The management of each Federal Home Loan Bank shall
be vested in a board of 13 directors, or such other number as the Director deter-
mines appropriate, each of whom shall be elected by the members and shall be
a citizen of the United States.

“(2) MEMBER DIRECTORS.—A majority of the directors of each Bank shall be
officers or directors of a member of such Bank that is located in the district in
which such Bank is located.

“(3) INDEPENDENT DIRECTORS.—At least one-third of the directors of each
Bank shall be independent directors as follows:

“(A) IN GENERAL.—Each independent director shall be a bona fide resi-
dent of the district in which such Bank is located.

“(B) PUBLIC INTEREST DIRECTORS.—At least 2 of the independent directors
under this paragraph of each Bank shall be representatives chosen from or-
ganizations with more than a 2-year history of representing consumer or
community interests on banking services, credit needs, housing, or financial
consumer protections.

“(C) OTHER DIRECTORS.—Each independent director that is not a public
interest director under subparagraph (B) shall have demonstrated knowl-
edge of, or experience in, financial management, auditing and accounting,
risk management practices, derivatives, project development, or organiza-
tional management, or such other knowledge or expertise as the Director
may provide by regulation.

“(D) CONFLICTS OF INTEREST.—An independent director under this para-
graph of a Bank may not, during such director’s term of office, serve as an
officer of any Federal Home Loan Bank or as a director or officer of any
member of a Bank.”;

(2) in subsection (b)—

(A) in the first sentence, by striking “directorship” and inserting “member
directorship pursuant to subsection (a)(2)” ; and

(B) by inserting after the period at the end of the first sentence the fol-
lowing new sentence: “Each independent directorship pursuant to sub-
section (a)(3) shall be filled by election by a plurality of the votes of the
members of the Bank at large, in which election each member shall be enti-
tled to nominate candidates and to cast the same number of votes as in an
election to fill a directorship allocated to the member’s State.”;

(3) in subsection (c), by striking the second, third, and fifth sentences;

(4) in subsection (d)—

(A) in the first sentence, by striking “, whether elected or appointed,”;

(B) in the second sentence, by striking “or appointed”; and

(C) in the third sentence, by striking “an elective” each place such term
appears and inserting “a”; and

(5) by striking “elective” each place such term appears (except in subsection
(e)).

(b) TERMS.—

(1) IN GENERAL.—Section 7(d) of the Federal Home Loan Bank Act (12 U.S.C.
1427(1)) is amended—

(ék) in the first sentence, by striking “3 years” and inserting “4 years”;
an

(B) in the second sentence—

(i) by striking “Federal Home Loan Bank System Modernization Act
of 5999” and inserting “Federal Housing Finance Reform Act of 2005”;
an

(ii) by striking “1/3” and inserting “1/4”.

(2) SAVINGS PROVISION.—The amendments made by paragraph (1) shall not
apply to the term of office of any director of a Federal home loan bank who is
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serving as of the effective date of this Act under section 211, including any di-
rector elected to fill a vacancy in any such office.

(c) VACANCIES.—Subsection (f) of section 7 of the Federal Home Loan Bank Act
(12 U.S.C. 1427(f)) is amended to read as follows:

“(f) VAcANCIES.—A Bank director elected to fill a vacancy shall be elected for the
unexpired term of his or her predecessor in office. In the event of a vacancy in any
Bank directorship, such vacancy shall be filled by an affirmative vote of a majority
of the remaining Bank directors, regardless of whether such remaining Bank direc-
tors constitute a quorum of the Bank’s board of directors. A Bank director so elected
shall satisfy the requirements for eligibility which were applicable to his prede-
cessor. If any Bank director shall cease to have any qualification set forth in this
section, the office held by such person shall immediately become vacant. ”.

(d) COMPENSATION.—Subsection (i) of section 7 of the Federal Home Loan Bank
Act (12 U.S.C. 1427(i)) is amended to read as follows:

“(i) DIRECTORS’ COMPENSATION.—

“(1) IN GENERAL.—Each Federal home loan bank may pay the directors on the
board of directors for the bank reasonable and appropriate compensation for the
time required of such directors, and reasonable and appropriate expenses in-
curred by such directors, in connection with service on the board of directors,
in accordance with resolutions adopted by the board of directors and subject to
the approval of the Director.

“(2) ANNUAL REPORT BY THE BOARD.—The Director shall include, in the an-
nual report submitted to the Congress pursuant to section 1319B of the Federal
Housing Enterprises Financial Safety and Soundness Act of 1992, information
regarding the compensation and expenses paid by the Federal home loan banks
to the directors on the boards of directors of the banks.”.

(e) TRANSITION RULE.—Any member of the board of directors of a Federal Home
Loan Bank serving as of the effective date under section 211 may continue to serve
as a member of such board of directors for the remainder of the term of such office
as provided in section 7 of the Federal Home Loan Bank Act, as in effect before such
effective date.

SEC. 203. FEDERAL HOUSING FINANCE AGENCY OVERSIGHT OF FEDERAL HOME LOAN BANKS.

The Federal Home Loan Bank Act (12 U.S.C. 1421 et seq.), other than in provi-
sions of that Act added or amended otherwise by this Act, is amended—
(1) by striking sections 2A and 2B (12 U.S.C. 1422a, 1422b);
(2) in section 6 (12 U.S.C. 1426(b)(1))—

(A) in subsection (b)(1), in the matter preceding subparagraph (A), by
stréking “Finance Board approval” and inserting “approval by the Director”;
an

(B) in each of subsections (c)(4)(B) and (d)(2), by striking “Finance Board
regulations” each place that term appears and inserting “regulations of the
Director”;

(3) in section 8 (12 U.S.C. 1428), in the section heading, by striking “BY THE
BOARD”;
(4) in section 10(b) (12 U.S.C. 1430), by striking “by formal resolution”;
(5) in section 11 (12 U.S.C. 1431)—
(A) in subsection (b)—
(i) in the first sentence—
(D) by striking “The Board” and inserting “The Office of Finance,
as agent for the Banks,”; and
(II) by striking “the Board” and inserting “such Office”; and
(i1) in the second and fourth sentences, by striking “the Board” each
place such term appears and inserting “the Office of Finance”;

(B) in subsection (¢c)—

(i) by striking “the Board” the first place such term appears and in-
serting “the Office of Finance, as agent for the Banks,”; and

(i1) by striking “the Board” the second place such term appears and
inserting “such Office”; and

(C) in subsection () —

(i) by striking the two commas after “permit” and inserting “or”; and
(i1) by striking the comma after “require”;
B (6)d£n section 15 (12 U.S.C. 1435), by inserting “or the Director” after “the
oard”;
(7) in section 18 (12 U.S.C. 1438), by striking subsection (b);
(8) in section 21 (12 U.S.C. 1441)—

(A) in subsection (b)—

(i) in paragraph (5), by striking “Chairperson of the Federal Housing
Finance Board” and inserting “Director”; and
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(i1) in the heading for paragraph (8), by striking “FEDERAL HOUSING
FINANCE BOARD” and inserting “DIRECTOR”; and
(B) in subsection (i), in the heading for paragraph (2), by striking “FED-
ERAL HOUSING FINANCE BOARD” and inserting “DIRECTOR”;

(9) in section 23 (12 U.S.C. 1443), by striking “Board of Directors of the Fed-
eral Housing Finance Board” and inserting “Director”;

(10) by striking “the Board” each place such term appears in such Act (except
in section 15 (12 U.S.C. 1435), section 21(f)(2) (12 U.S.C. 1441()(2)), subsections
(a), (k)(2)B){), and (n)(B)(C)@i) of section 21A (12 U.S.C. 1441a), subsections
(e)(7), )(2)C), and (k)(7)(B)(i) of section 21B (12 U.S.C. 1441b), and the first
};)wo places such term appears in section 22 (12 U.S.C. 1442)) and inserting “the

irector”;

(11) by striking “The Board” each place such term appears in such Act (except
in sections 7(e) (12 U.S.C. 1427(e)), and 11(b) (12 U.S.C. 1431(b)) and inserting
“The Director”;

(12) by striking “the Board’s” each place such term appears in such Act and
inserting “the Director’s”;

(13) by striking “The Board’s” each place such term appears in such Act and
inserting “The Director’s”;

(14) by striking “The Finance Board” each place such term appears in such
Act and inserting “The Director”;

(15) by striking “the Finance Board” each place such term appears in such
Act and inserting “the Director”;

(16) by striking “Federal Housing Finance Board” each place such term ap-
pears and inserting “Director”;

(17) in section 11(i) (12 U.S.C. 1431(i), by striking “the Chairperson of”; and

(18) in section 21(e)(9) (12 U.S.C. 1441(e)(9)), by striking “Chairperson of the”.

SEC. 204. JOINT ACTIVITIES OF BANKS.

Section 11 of the Federal Home Loan Bank Act (12 U.S.C. 1431) is amended by
adding at the end the following new subsection:

“(1) JOINT ACTIVITIES.—Subject to the regulation of the Director, any two or more
Federal Home Loan Banks may establish a joint office for the purpose of performing
functions for, or providing services to, the Banks on a common or collective basis,
or may require that the Office of Finance perform such functions or services, but
only if the Banks are otherwise authorized to perform such functions or services in-
dividually.”.

SEC. 205. SHARING OF INFORMATION BETWEEN FEDERAL HOME LOAN BANKS.

(a) IN GENERAL.— The Federal Home Loan Bank Act is amended by inserting
after section 20 (12 U.S.C. 1440) the following new section:

“SEC. 20A. SHARING OF INFORMATION BETWEEN FEDERAL HOME LOAN BANKS.

“(a) REGULATORY AUTHORITY.—The Director shall prescribe such regulations as
may be necessary to ensure that each Federal Home Loan Bank has access to infor-
mation that the Bank needs to determine the nature and extent of its joint and sev-
eral liability.

“(b) No WAIVER OF PRIVILEGE.—The Director shall not be deemed to have waived
any privilege applicable to any information concerning a Federal Home Loan Bank
by transferring, or permitting the transfer of, that information to any other Federal
Home Loan Bank for the purpose of enabling the recipient to evaluate the nature
and extent of its joint and several liability.”.

(b) REGULATIONS.—The regulations required under the amendment made by sub-
section (a) shall be issued in final form not later than 6 months after the effective
date under section 211 of this Act.

SEC. 206. REORGANIZATION OF BANKS AND VOLUNTARY MERGER.

Section 26 of the Federal Home Loan Bank Act (12 U.S.C. 1446) is amended—
(1) by inserting “(a) REORGANIZATION.—” before “Whenever”; and
(2) by striking “liquidated or” each place such phrase appears;
(3) by striking “liquidation or”; and
(4) by adding at the end the following new subsection:

“(b) VOLUNTARY MERGERS.—Any Bank may, with the approval of the Director,
and the approval of the boards of directors of the Banks involved, merge with an-
other Bank. The Director shall promulgate regulations establishing the conditions
and procedures for the consideration and approval of any such voluntary merger,
including the procedures for Bank member approval.”.

SEC. 207. SECURITIES AND EXCHANGE COMMISSION DISCLOSURE.

(a) IN GENERAL.—The Federal Home Loan Banks shall be exempt from compli-
ance with—
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(1) sections 13(e), 14(a), 14(c), and 17A of the Securities Exchange Act of 1934
and related Commission regulations; and

(2) section 15 of that Act and related Securities and Exchange Commission
regulations with respect to transactions in capital stock of the Banks.

(b) MEMBER EXEMPTION.—The members of the Federal Home Loan Banks shall
be exempt from compliance with sections 13(d), 13(f), 13(g), 14(d), and 16 of the Se-
curities Exchange Act of 1934 and related Securities and Exchange Commission reg-
ulations with respect to their ownership of, or transactions in, capital stock of the
Federal Home Loan Banks.

(¢c) EXEMPTED AND GOVERNMENT SECURITIES.—

(1) CAPITAL STOCK.—The capital stock issued by each of the Federal Home
Loan Banks under section 6 of the Federal Home Loan Bank Act are—
(A) exempted securities within the meaning of section 3(a)(2) of the Secu-
rities Act of 1933; and
(B) “exempted securities” within the meaning of section 3(a)(12)(A) of the
Securities Exchange Act of 1934.
(2) OTHER OBLIGATIONS.—The debentures, bonds, and other obligations issued
under section 11 of the Federal Home Loan Bank Act are—
(A) exempted securities within the meaning of section 3(a)(2) of the Secu-
rities Act of 1933;
(B) “government securities” within the meaning of section 3(a)(42) of the
Securities Exchange Act of 1934;
(C) excluded from the definition of “government securities broker” within
section 3(a)(43) of the Securities Exchange Act of 1934;
(D) excluded from the definition of “government securities dealer” within
section 3(a)(44) of the Securities Exchange Act of 1934; and
(E) “government securities” within the meaning of section 2(a)(16) of the
Investment Company Act of 1940.

(d) EXEMPTION FROM REPORTING REQUIREMENTS.—The Federal Home Loan Banks
shall be exempt from periodic reporting requirements pertaining to—

(1) the disclosure of related party transactions that occur in the ordinary
course of business of the Banks with their members; and
(2) the disclosure of unregistered sales of equity securities.

(e) TENDER OFFERS.—The Securities and Exchange Commission’s rules relating to
tender offers shall not apply in connection with transactions in capital stock of the
Federal Home Loan Banks.

(f) REGULATIONS.—In issuing final regulations to implement provisions of this sec-
tion, the Securities and Exchange Commission shall consider the distinctive charac-
teristics of the Federal Home Loan Banks when evaluating the accounting treat-
ment with respect to the payment to Resolution Funding Corporation, the role of
the combined financial statements of the twelve Banks, the accounting classification
of redeemable capital stock, and the accounting treatment related to the joint and
several nature of the obligations of the Banks.

SEC. 208. COMMUNITY FINANCIAL INSTITUTION MEMBERS.

(a) TOTAL ASSET REQUIREMENT.—Paragraph (10) of section 2 of the Federal Home
Loan Bank Act (12 U.S.C. 1422(10)), as so redesignated by section 201(3) of this Act,
is amended by striking “$500,000,000” each place such term appears and inserting
“$1,000,000,000”.

(b) USE OF ADVANCES FOR COMMUNITY DEVELOPMENT ACTIVITIES.—Section 10(a)
of the Federal Home Loan Bank Act (12 U.S.C. 1430(a)) is amended—

(1) in paragraph (2)(B)—
(A) by striking “and”; and
(B) by inserting “, and community development activities” before the pe-
riod at the end;
(2) in paragraph (3)(E), by inserting “or community development activities”
after “agriculture,”; and
(3) in paragraph (6)—
(A) by striking “and”; and
(B) by inserting “, and ‘community development activities’” before “shall”.

SEC. 209. TECHNICAL AND CONFORMING AMENDMENTS.

(a) RIGHT TO FINANCIAL PRIVACY ACT OF 1978.—Section 1113(0) of the Right to
Financial Privacy Act of 1978 (12 U.S.C. 3413(0)) is amended—
(1) by striking “Federal Housing Finance Board” and inserting “Federal Hous-
ing Finance Agency”; and
(2) by striking “Federal Housing Finance Board’s” and inserting “Federal
Housing Finance Agency’s”.
(b) RIEGLE COMMUNITY DEVELOPMENT AND REGULATORY IMPROVEMENT ACT OF
1994.—Section 117(e) of the Riegle Community Development and Regulatory Im-
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provement Act of 1994 (12 U.S.C. 4716(e)) is amended by striking “Federal Housing
Finance Board” and inserting “Federal Housing Finance Agency”.

(c) TrTLE 18, UNITED STATES CODE.—Title 18, United States Code, is amended by
striking “Federal Housing Finance Board” each place such term appears in each of
sections 212, 657, 1006, 1014, and inserting “Federal Housing Finance Agency”.

(d) MAHRA AcT OF 1997.—Section 517(b)(4) of the Multifamily Assisted Housing
Reform and Affordability Act of 1997 (42 U.S.C. 1437f note) is amended by striking
“Federal Housing Finance Board” and inserting “Federal Housing Finance Agency”.

(e) TITLE 44, UNITED STATES CODE.—Section 3502(5) of title 44, United States
Code, is amended by striking “Federal Housing Finance Board” and inserting “Fed-
eral Housing Finance Agency”.

(f) Access To LocAL TV ActT oF 2000.—Section 1004(d)(2)(D)(iii) of the Launching
Our Communities’ Access to Local Television Act of 2000 (47 U.S.C.
1103(d)(2)(D)(iii)) is amended by striking “Office of Federal Housing Enterprise
Oversight, the Federal Housing Finance Board” and inserting “Federal Housing Fi-
nance Agency”.

SEC. 210. STUDY OF AFFORDABLE HOUSING PROGRAM USE FOR LONG-TERM CARE FACILI-
TIES.

The Comptroller General shall conduct a study of the use of affordable housing
programs of the Federal home loan banks under section 10(j) of the Federal Home
Loan Bank Act to determine how and the extent to which such programs are used
to assist long-term care facilities for low- and moderate-income individuals, and the
effectiveness and adequacy of such assistance in meeting the needs of affected com-
munities. The study shall examine the applicability of such use to the affordable
housing programs required to be established by the enterprises pursuant to the
amendment made by section 128 of this Act. The Comptroller General shall submit
a report to the Director of the Federal Housing Finance Agency and the Congress
regarding the results of the study not later than the expiration of the 1-year period
beginning on the date of the enactment of this Act.

SEC. 211. EFFECTIVE DATE.

Except as specifically provided otherwise in this title, the amendments made by
this title shall take effect on, and shall apply beginning on, the expiration of the
1-year period beginning on the date of the enactment of this Act.

TITLE III—-TRANSFER OF FUNCTIONS, PER-
SONNEL, AND PROPERTY OF OFFICE OF
FEDERAL HOUSING ENTERPRISE OVER-
SIGHT, FEDERAL HOUSING FINANCE BOARD,
AND DEPARTMENT OF HOUSING AND URBAN
DEVELOPMENT

Subtitle A—Office of Federal Housing Enterprise
Oversight

SEC. 301. ABOLISHMENT OF OFHEO.

(a) IN GENERAL.—Effective at the end of the 1-year period beginning on the date
of the enactment of this Act, the Office of Federal Housing Enterprise Oversight of
the Department of Housing and Urban Development and the positions of the Direc-
tor and Deputy Director of such Office are abolished.

(b) DI1SPOSITION OF AFFAIRS.—During the 1-year period beginning on the date of
the enactment of this Act, the Director of the Office of Federal Housing Enterprise
Oversight shall, solely for the purpose of winding up the affairs of the Office of Fed-
eral Housing Enterprise Oversight—

(1) manage the employees of such Office and provide for the payment of the
compensation and benefits of any such employee which accrue before the effec-
tive date of the transfer of such employee pursuant to section 303; and

(2) may take any other action necessary for the purpose of winding up the
affairs of the Office.

(c) StATUS OF EMPLOYEES BEFORE TRANSFER.—The amendments made by title I
and the abolishment of the Office of Federal Housing Enterprise Oversight under
subsection (a) of this section may not be construed to affect the status of any em-
ployee of such Office as employees of an agency of the United States for purposes
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of any other provision of law before the effective date of the transfer of any such
employee pursuant to section 303.
(d) USE OF PROPERTY AND SERVICES.—

(1) PrROPERTY.—The Director of the Federal Housing Finance Agency may use
the property of the Office of Federal Housing Enterprise Oversight to perform
functions which have been transferred to the Director of the Federal Housing
Finance Agency for such time as is reasonable to facilitate the orderly transfer
of functions transferred pursuant to any other provision of this Act or any
amendment made by this Act to any other provision of law.

(2) AGENCY SERVICES.—Any agency, department, or other instrumentality of
the United States, and any successor to any such agency, department, or instru-
mentality, which was providing supporting services to the Office of Federal
Housing Enterprise Oversight before the expiration of the period under sub-
section (a) in connection with functions that are transferred to the Director of
the Federal Housing Finance Agency shall—

(A) continue to provide such services, on a reimbursable basis, until the
transfer of such functions is complete; and

(B) consult with any such agency to coordinate and facilitate a prompt
and reasonable transition.

(e) SAVINGS PROVISIONS.—

(1) EXISTING RIGHTS, DUTIES, AND OBLIGATIONS NOT AFFECTED.—Subsection (a)
shall not affect the validity of any right, duty, or obligation of the United States,
the Director of the Office of Federal Housing Enterprise Oversight, or any other
person, which—

(A) arises under or pursuant to the title XIII of the Housing and Commu-
nity Development Act of 1992, the Federal National Mortgage Association
Charter Act, the Federal Home Loan Mortgage Corporation Act, or any
other provision of law applicable with respect to such Office; and

(B) existed on the day before the abolishment under subsection (a) of this
section.

(2) CONTINUATION OF SUITS.—No action or other proceeding commenced by or
against the Director of the Office of Federal Housing Enterprise Oversight in
connection with functions that are transferred to the Director of the Federal
Housing Finance Agency shall abate by reason of the enactment of this Act, ex-
cept that the Director of the Federal Housing Finance Agency shall be sub-
stituted for the Director of the Office of Federal Housing Enterprise Oversight
as a party to any such action or proceeding.

SEC. 302. CONTINUATION AND COORDINATION OF CERTAIN REGULATIONS.

All regulations, orders, determinations, and resolutions that—
(1) were issued, made, prescribed, or allowed to become effective by—
(A) the Office of Federal Housing Enterprise Oversight; or
(B) a court of competent jurisdiction and that relate to functions trans-
ferred by this subtitle; and
(2) are in effect on the date of the abolishment under section 301(a) of this
Act, shall remain in effect according to the terms of such regulations, orders,
determinations, and resolutions, and shall be enforceable by or against the Di-
rector of the Federal Housing Finance Agency until modified, terminated, set
aside, or superseded in accordance with applicable law by such Director, as the
case may be, any court of competent jurisdiction, or operation of law.

SEC. 303. TRANSFER AND RIGHTS OF EMPLOYEES OF OFHEO.

(a) TRANSFER.—Each employee of the Office of Federal Housing Enterprise Over-
sight shall be transferred to the Federal Housing Finance Agency for employment
no later than the date of the abolishment under section 301(a) of this Act and such
transfer shall be deemed a transfer of function for purposes of section 3503 of title
5, United States Code.

(b) GUARANTEED PoOsSITIONS.—Each employee transferred under subsection (a)
shall be guaranteed a position with the same status, tenure, grade, and pay as that
held on the day immediately preceding the transfer. Each such employee holding
a permanent position shall not be involuntarily separated or reduced in grade or
compensation for 12 months after the date of transfer, except for cause or, if the
employee is a temporary employee, separated in accordance with the terms of the
appointment.

(¢) APPOINTMENT AUTHORITY FOR EXCEPTED SERVICE EMPLOYEES.—

(1) IN GENERAL.—In the case of employees occupying positions in the excepted
service, any appointment authority established pursuant to law or regulations
of the Office of Personnel Management for filling such positions shall be trans-
ferred, subject to paragraph (2).
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(2) DECLINE OF TRANSFER.—The Director of the Federal Housing Finance
Agency may decline a transfer of authority under paragraph (1) (and the em-
ployees appointed pursuant thereto) to the extent that such authority relates
to positions excepted from the competitive service because of their confidential,
policy-making, policy-determining, or policy-advocating character.

(d) REORGANIZATION.—If the Director of the Federal Housing Finance Agency de-
termines, after the end of the 1-year period beginning on the date of the abolish-
ment under section 201(a), that a reorganization of the combined work force is re-
quired, that reorganization shall be deemed a major reorganization for purposes of
affording affected employees retirement under section 8336(d)(2) or 8414(b)(1)(B) of
title 5, United States Code.

(e) EMPLOYEE BENEFIT PROGRAMS.—Any employee of the Office of Federal Hous-
ing Enterprise Oversight accepting employment with the Director of the Federal
Housing Finance Agency as a result of a transfer under subsection (a) may retain
for 12 months after the date such transfer occurs membership in any employee ben-
efit program of the Federal Housing Finance Agency or the Office of Federal Hous-
ing Enterprise Oversight, as applicable, including insurance, to which such em-
ployee belongs on the date of the abolishment under section 201(a) if—

(1) the employee does not elect to give up the benefit or membership in the
program; and

(2) the benefit or program is continued by the Director of the Federal Housing
Finance Agency;

The difference in the costs between the benefits which would have been provided
by such agency and those provided by this section shall be paid by the Director of
the Federal Housing Finance Agency. If any employee elects to give up membership
in a health insurance program or the health insurance program is not continued by
such Director, the employee shall be permitted to select an alternate Federal health
insurance program within 30 days of such election or notice, without regard to any
other regularly scheduled open season.

SEC. 304. TRANSFER OF PROPERTY AND FACILITIES.

Upon the abolishment under section 301(a), all property of the Office of Federal
Housing Enterprise Oversight shall transfer to the Director of the Federal Housing
Finance Agency.

Subtitle B—Federal Housing Finance Board

SEC. 321. ABOLISHMENT OF THE FEDERAL HOUSING FINANCE BOARD.

(a) IN GENERAL.—Effective at the end of the 1-year period beginning on the date
of enactment of this Act, the Federal Housing Finance Board (in this title referred
to as the “Board”) is abolished.

(b) DISPOSITION OF AFFAIRS.—During the 1-year period beginning on the date of
enactment of this Act, the Board, solely for the purpose of winding up the affairs
of the Board—

(1) shall manage the employees of such Board and provide for the payment
of the compensation and benefits of any such employee which accrue before the
effective date of the transfer of such employee under section 323; and

(2) may take any other action necessary for the purpose of winding up the
affairs of the Board.

(¢c) STATUS OF EMPLOYEES BEFORE TRANSFER.—The amendments made by titles
I and II and the abolishment of the Board under subsection (a) may not be con-
strued to affect the status of any employee of such Board as employees of an agency
of the United States for purposes of any other provision of law before the effective
date of the transfer of any such employee under section 323.

(d) USE OF PROPERTY AND SERVICES.—

(1) PROPERTY.—The Director of the Federal Housing Finance Agency may use
the property of the Board to perform functions which have been transferred to
the Director of the Federal Housing Finance Agency for such time as is reason-
able to facilitate the orderly transfer of functions transferred under any other
provision of this Act or any amendment made by this Act to any other provision
of law.

(2) AGENCY SERVICES.—Any agency, department, or other instrumentality of
the United States, and any successor to any such agency, department, or instru-
mentality, which was providing supporting services to the Board before the ex-
piration of the 1-year period under subsection (a) in connection with functions
that are transferred to the Director of the Federal Housing Finance Agency
shall—
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(A) continue to provide such services, on a reimbursable basis, until the
transfer of such functions is complete; and
(B) consult with any such agency to coordinate and facilitate a prompt
and reasonable transition.
(e) SAVINGS PROVISIONS.—

(1) EXISTING RIGHTS, DUTIES, AND OBLIGATIONS NOT AFFECTED.—Subsection (a)
shall not affect the validity of any right, duty, or obligation of the United States,
a member of the Board, or any other person, which—

(A) arises under the Federal Home Loan Bank Act or any other provision
of law applicable with respect to such Board; and

(B) existed on the day before the effective date of the abolishment under
subsection (a).

(2) CONTINUATION OF SUITS.—No action or other proceeding commenced by or
against the Board in connection with functions that are transferred to the Di-
rector of the Federal Housing Finance Agency shall abate by reason of the en-
actment of this Act, except that the Director of the Federal Housing Finance
Agency shall be substituted for the Board or any member thereof as a party to
any such action or proceeding.

SEC. 322. CONTINUATION AND COORDINATION OF CERTAIN REGULATIONS.

(a) IN GENERAL.—AII regulations, orders, and determinations described under sub-
section (b) shall remain in effect according to the terms of such regulations, orders,
determinations, and resolutions, and shall be enforceable by or against the Director
of the Federal Housing Finance Agency until modified, terminated, set aside, or su-
perseded in accordance with applicable law by such Director, any court of competent
Jjurisdiction, or operation of law.

(b) APPLICABILITY.—A regulation, order, or determination is described under this
subsection if it—

(1) was issued, made, prescribed, or allowed to become effective by—
(A) the Board; or
(B) a court of competent jurisdiction and relates to functions transferred
by this subtitle; and
(2) is in effect on the effective date of the abolishment under section 321(a).

SEC. 323. TRANSFER AND RIGHTS OF EMPLOYEES OF THE FEDERAL HOUSING FINANCE
BOARD.

(a) TRANSFER.—Each employee of the Board shall be transferred to the Federal
Housing Finance Agency for employment not later than the effective date of the
abolishment under section 321(a), and such transfer shall be deemed a transfer of
function for purposes of section 3503 of title 5, United States Code.

(b) GUARANTEED PoOSITIONS.—Each employee transferred under subsection (a)
shall be guaranteed a position with the same status, tenure, grade, and pay as that
held on the day immediately preceding the transfer. Each such employee holding
a permanent position shall not be involuntarily separated or reduced in grade or
compensation for 12 months after the date of transfer, except for cause or, if the
employee is a temporary employee, separated in accordance with the terms of the
appointment.

(¢c) APPOINTMENT AUTHORITY FOR EXCEPTED AND SENIOR EXECUTIVE SERVICE EMm-
PLOYEES.—

(1) IN GENERAL.—In the case of employees occupying positions in the excepted
service or the Senior Executive Service, any appointment authority established
under law or by regulations of the Office of Personnel Management for filling
such positions shall be transferred, subject to paragraph (2).

(2) DECLINE OF TRANSFER.—The Director of the Federal Housing Finance
Agency may decline a transfer of authority under paragraph (1) to the extent
that such authority relates to positions excepted from the competitive service
because of their confidential, policymaking, policy-determining, or policy-advo-
cating character, and noncareer positions in the Senior Executive Service (with-
in the meaning of section 3132(a)(7) of title 5, United States Code).

(d) REORGANIZATION.—If the Director of the Federal Housing Finance Agency de-
termines, after the end of the 1-year period beginning on the effective date of the
abolishment under section 321(a), that a reorganization of the combined workforce
is required, that reorganization shall be deemed a major reorganization for purposes
of affording affected employees retirement under section 8336(d)(2) or 8414(b)(1)(B)
of title 5, United States Code.

(e) EMPLOYEE BENEFIT PROGRAMS.—

(1) IN GENERAL.—Any employee of the Board accepting employment with the
Federal Housing Finance Agency as a result of a transfer under subsection (a)
may retain for 12 months after the date on which such transfer occurs member-
ship in any employee benefit program of the Federal Housing Finance Agency
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or the Board, as applicable, including insurance, to which such employee be-
longs on the effective date of the abolishment under section 321(a) if—
(A) the employee does not elect to give up the benefit or membership in
the program; and
(B) the benefit or program is continued by the Director of the Federal
Housing Finance Agency.

(2) Cost DIFFERENTIAL.—The difference in the costs between the benefits
which would have been provided by the Board and those provided by this sec-
tion shall be paid by the Director of the Federal Housing Finance Agency. If
any employee elects to give up membership in a health insurance program or
the health insurance program is not continued by such Director, the employee
shall be permitted to select an alternate Federal health insurance program
within 30 days after such election or notice, without regard to any other regu-
larly scheduled open season.

SEC. 324. TRANSFER OF PROPERTY AND FACILITIES.

Upon the effective date of the abolishment under section 321(a), all property of
the Board shall transfer to the Director of the Federal Housing Finance Agency.

Subtitle C—Department of Housing and Urban
Development

SEC. 341. TERMINATION OF ENTERPRISE-RELATED FUNCTIONS.

(a) TERMINATION DATE.—For purposes of this subtitle, the term “termination
gate” means the date that occurs one year after the date of the enactment of this

ct.

(b) DETERMINATION OF TRANSFERRED FUNCTIONS AND EMPLOYEES.—

(1) IN GENERAL.—Not later than the expiration of the 6-month period begin-
ning on the date of the enactment of this Act, the Secretary, in consultation
with the Director of the Office of Federal Housing Enterprise Oversight, shall
determine—

(A) the functions, duties, and activities of the Secretary of Housing and
Urban Development regarding oversight or regulation of the enterprises
under or pursuant to the authorizing statutes, title XIII of the Housing and
Community Development Act of 1992, and any other provisions of law, as
in effect before the date of the enactment of this Act, but not including any
such functions, duties, and activities of the Director of the Office of Federal
Housing Enterprise Oversight of the Department of Housing and Urban De-
velopment and such Office; and

(B) the employees of the Department of Housing and Urban Development
necessary to perform such functions, duties, and activities.

(2) ENTERPRISE-RELATED FUNCTIONS.—For purposes of this subtitle, the term
“enterprise-related functions of the Department” means the functions, duties,
and activities of the Department of Housing and Urban Development deter-
mined under paragraph (1)(A).

(3) ENTERPRISE-RELATED EMPLOYEES.—For purposes of this subtitle, the term
“enterprise-related employees of the Department” means the employees of the
Department of Housing and Urban Development determined under paragraph
(1)(B).

(c) DISPOSITION OF AFFAIRS.—During the 1-year period beginning on the date of
enactment of this Act, the Secretary of Housing and Urban Development (in this
title referred to as the “Secretary”), solely for the purpose of winding up the affairs
of the Secretary regarding the enterprise-related functions of the Department of
Housing and Urban Development (in this title referred to as the “Department)” —

(1) shall manage the enterprise-related employees of the Department and pro-
vide for the payment of the compensation and benefits of any such employee
which accrue before the effective date of the transfer of any such employee
under section 343; and

(2) may take any other action necessary for the purpose of winding up the
enterprise-related functions of the Department.

(d) STATUS OF EMPLOYEES BEFORE TRANSFER.—The amendments made by titles
I and IT and the termination of the enterprise-related functions of the Department
under subsection (b) may not be construed to affect the status of any employee of
the Department as employees of an agency of the United States for purposes of any
other provision of law before the effective date of the transfer of any such employee
under section 343.

(e) USE OF PROPERTY AND SERVICES.—
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(1) PROPERTY.—The Director of the Federal Housing Finance Agency may use
the property of the Secretary to perform functions which have been transferred
to the Director of the Federal Housing Finance Agency for such time as is rea-
sonable to facilitate the orderly transfer of functions transferred under any
other provision of this Act or any amendment made by this Act to any other
provision of law.

(2) AGENCY SERVICES.—Any agency, department, or other instrumentality of
the United States, and any successor to any such agency, department, or instru-
mentality, which was providing supporting services to the Secretary regarding
enterprise-related functions of the Department before the termination date
under subsection (a) in connection with such functions that are transferred to
the Director of the Federal Housing Finance Agency shall—

(A) continue to provide such services, on a reimbursable basis, until the
transfer of such functions is complete; and

(B) consult with any such agency to coordinate and facilitate a prompt
and reasonable transition.

(f) SAVINGS PROVISIONS.—

(1) EXISTING RIGHTS, DUTIES, AND OBLIGATIONS NOT AFFECTED.—Subsection (a)
shall not affect the validity of any right, duty, or obligation of the United States,
the Secretary, or any other person, which—

(A) arises under the authorizing statutes, title XIII of the Housing and
Community Development Act of 1992, or any other provision of law applica-
ble with respect to the Secretary, in connection with the enterprise-related
functions of the Department; and

(B) existed on the day before the termination date under subsection (a).

(2) CONTINUATION OF SUITS.—No action or other proceeding commenced by or
against the Secretary in connection with the enterprise-related functions of the
Department shall abate by reason of the enactment of this Act, except that the
Director of the Federal Housing Finance Agency shall be substituted for the
Secretary or any member thereof as a party to any such action or proceeding.

SEC. 342. CONTINUATION AND COORDINATION OF CERTAIN REGULATIONS.

(a) IN GENERAL.—AIIl regulations, orders, and determinations described in sub-
section (b) shall remain in effect according to the terms of such regulations, orders,
determinations, and resolutions, and shall be enforceable by or against the Director
of the Federal Housing Finance Agency until modified, terminated, set aside, or su-
perseded in accordance with applicable law by such Director, any court of competent
jurisdiction, or operation of law.

(b) APPLICABILITY.—A regulation, order, or determination is described under this
subsection if it—

(1) was issued, made, prescribed, or allowed to become effective by—
(A) the Secretary; or
(B) a court of competent jurisdiction and that relate to the enterprise-re-
lated functions of the Department; and
(2) is in effect on the termination date under section 341(a).

SEC. 343. TRANSFER AND RIGHTS OF EMPLOYEES.

(a) TRANSFER.—

(1) IN GENERAL.—Except as provided in paragraph (2), each enterprise-related
employee of the Department shall be transferred to the Federal Housing Fi-
nance Agency for employment not later than the termination date under section
341(a) and such transfer shall be deemed a transfer of function for purposes of
section 3503 of title 5, United States Code.

(2) AUTHORITY TO DECLINE.—An enterprise-related employee of the Depart-
ment may, in the discretion of the employee, decline transfer under paragraph
(1) to a position in the Federal Housing Finance Agency and shall be guaran-
teed a position in the Department with the same status, tenure, grade, and pay
as that held on the day immediately preceding the date that such declination
was made. Each such employee holding a permanent position shall not be invol-
untarily separated or reduced in grade or compensation for 12 months after the
date that the transfer would otherwise have occurred, except for cause or, if the
employee is a temporary employee, separated in accordance with the terms of
the appointment.

(b) GUARANTEED PosITIONS.—Each enterprise-related employee of the Department
transferred under subsection (a) shall be guaranteed a position with the same sta-
tus, tenure, grade, and pay as that held on the day immediately preceding the
transfer. Each such employee holding a permanent position shall not be involun-
tarily separated or reduced in grade or compensation for 12 months after the date
of transfer, except for cause or, if the employee is a temporary employee, separated
in accordance with the terms of the appointment.



81

(c) APPOINTMENT AUTHORITY FOR EXCEPTED AND SENIOR EXECUTIVE SERVICE EMm-
PLOYEES.—

(1) IN GENERAL.—In the case of employees occupying positions in the excepted
service or the Senior Executive Service, any appointment authority established
under law or by regulations of the Office of Personnel Management for filling
such positions shall be transferred, subject to paragraph (2).

(2) DECLINE OF TRANSFER.—The Director of the Federal Housing Finance
Agency may decline a transfer of authority under paragraph (1) to the extent
that such authority relates to positions excepted from the competitive service
because of their confidential, policymaking, policy-determining, or policy-advo-
cating character, and noncareer positions in the Senior Executive Service (with-
in the meaning of section 3132(a)(7) of title 5, United States Code).

(d) REORGANIZATION.—If the Director of the Federal Housing Finance Agency de-
termines, after the end of the 1-year period beginning on the termination date under
section 341(a), that a reorganization of the combined workforce is required, that re-
organization shall be deemed a major reorganization for purposes of affording af-
fected employees retirement under section 8336(d)(2) or 8414(b)(1)(B) of title 5,
United States Code.

(e) EMPLOYEE BENEFIT PROGRAMS.—

(1) IN GENERAL.—Any enterprise-related employee of the Department accept-
ing employment with the Federal Housing Finance Agency as a result of a
transfer under subsection (a) may retain for 12 months after the date on which
such transfer occurs membership in any employee benefit program of the Fed-
eral Housing Finance Agency or the Department, as applicable, including insur-
ance, to which such employee belongs on the termination date under section
341(a) if—

(A) the employee does not elect to give up the benefit or membership in
the program; and

(B) the benefit or program is continued by the Director of the Federal
Housing Finance Agency.

(2) Cost DIFFERENTIAL.—The difference in the costs between the benefits
which would have been provided by the Department and those provided by this
section shall be paid by the Director of the Federal Housing Finance Agency.
If any employee elects to give up membership in a health insurance program
or the health insurance program is not continued by such Director, the em-
ployee shall be permitted to select an alternate Federal health insurance pro-
gram within 30 days after such election or notice, without regard to any other
regularly scheduled open season.

SEC. 344. TRANSFER OF APPROPRIATIONS, PROPERTY, AND FACILITIES.

Upon the termination date under section 341(a), all assets, liabilities, contracts,
property, records, and unexpended balances of appropriations, authorizations, allo-
cations, and other funds employed, held, used, arising from, available to, or to be
made available to the Department in connection with enterprise-related functions
of the Department shall transfer to the Director of the Federal Housing Finance
Agency. Unexpended funds transferred by this section shall be used only for the
purposes for which the funds were originally authorized and appropriated.

PURPOSE AND SUMMARY

H.R. 1461, the Federal Housing Finance Reform Act of 2005, es-
tablishes the Federal Housing Finance Agency, an independent
agency to oversee the safe and sound operation as well as the mis-
sion functions of the government sponsored enterprises (GSEs)—
Fannie Mae, Freddie Mac, and the 12 Federal Home Loan Banks.
The Agency assumes the supervisory duties of the Office of Federal
Housing Enterprise Oversight (OFHEO), the Federal Housing Fi-
nance Board (FHFB), and the Department of Housing and Urban
Development (HUD).

H.R. 1461 was introduced on April 5, 2005, by Capital Markets,
Insurance, and Government Sponsored Enterprises Subcommittee
Chairman Richard Baker. The Agency created in this legislation is
headed by a Director appointed by the President and confirmed by
the Senate. There will be three deputy directors appointed by the
Director. Additionally, an oversight board is created that will ad-



82

vise the Director on the supervision of the regulated entities. The
oversight board will consist of the Director of the Agency, the Sec-
retaries of Treasury and HUD, and 2 additional appointed direc-
tors.

The Director of the Agency has several important supervisory
powers: (1) to adjust risk-based capital standards; (2) to adjust
minimum capital levels on a permanent or temporary basis for the
entities, as well as for specific programs of the enterprises; (3) to
monitor and adjust the portfolio holdings of the enterprises in ac-
cordance with safety and soundness or mission related consider-
ations; (4) to place a critically undercapitalized entity into receiver-
ship; (5) to set prudential management and operations standards;
(6) to initiate prompt corrective actions for undercapitalized enti-
ties; (7) to take enforcement actions, such as cease-and-desist or-
ders, civil money and criminal penalties; (8) to hire examiners and
accountants; and (9) to prohibit or withhold executive compensation
for wrongdoing. The regulated entities must also register at least
one class of stock with the SEC under the Securities Exchange Act
of 1934; the enterprises must make several corporate governance
improvements and disclose charitable donations by an enterprise
and enterprise insiders.

Under the legislation, the authority to review and approve new
programs and activities is transferred from HUD to the Agency.
New programs will be subject to a public notice and comment pe-
riod prior to a determination by the Agency whether the program
is permissible. The Agency must be notified of any new activities
and an enterprise may not engage in a new activity until 30 days
after notifying the Agency. The legislation permits the director to
review existing activities to ensure that they are operating in a
safe and sound manner and are in compliance with the mission of
the enterprises.

The bill authorizes the Director to raise loan limits in areas that
meet the definition of high-cost. A high-cost area would be one
where the median home sales price exceeds the current national
conforming loan limit. The high-cost area loan limit would be al-
lowed to rise to the area’s median home price but increases would
be capped at 150 percent of the statutory loan limit—the same
limit that now applies to Alaska, Hawaii, and the two island terri-
tories. For purposes of clarity and consistency, the Director should,
to the maximum degree possible, utilize the same housing price
methodology used to determine the national conforming loan limit
in determining the high-cost area limit.

The affordable housing goals rewrite existing law to provide clar-
ity and realign with the needs of low-income communities as well
as financial institutions who are serving these low- and very-low
income communities and families.

Under existing law, the enterprises were directed to meet three
housing goals established by HUD. To meet these affordable hous-
ing goals, the enterprises were directed to purchase mortgages for
households representing three income strata, commonly measured
as area median income (AMI). These three income strata are: (1)
moderate-income (100 percent AMI); (2) low-income (80 percent of
AMI); and (3) very-low income (60 percent of AMI). In addition to
these income based goals, the current law also directed the enter-
prises through goals to purchase mortgages in central cities, rural
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areas and other underserved housing goals. These goals have been
established by HUD as percentage-of-business requirements. In ad-
dition, HUD has established by regulation a multi-family subgoal,
which was volume-based. The existing statute needed clarity to en-
sure that the enterprises, the public, as well as the regulator, could
easily interpret and implement the intended affordable housing
mission.

The bill generally realigns the affordable housing goals with the
same regulatory requirements for Community Reinvestment Act-
type loans; this approach should enable financial institutions to le-
verage more capital to meet the increasing needs in very-low in-
come and low-income households and communities.

This legislation simplifies the affordable housing goals to require
the enterprises to meet goals established by the Director for single
and multifamily areas in low-income (80 percent of AMI) or very-
low income (redefined as 50 percent of AMI), or in cases where low
income housing tax credits properties are involved (60 percent of
AMI). This simplification will place the enterprises on par with fi-
nancial institutions, which also must meet affordable housing
needs under CRA.

In establishing these goals, the legislation also recognizes that a
verifiable measurement baseline is necessary to ensure consistency
and accuracy over time. The Director must base the single-family
goals on Home Mortgage Disclosure Act (HMDA) data by using 3—
year averages to determine the market.

The Director may increase single-family goals above the averages
established by the HMDA data to reflect expected changes in mar-
ket performance based on various factors. This provision should
provide the Director flexibility to continue the practice of consid-
1e;ring the enterprises’ penetration into the subprime and other mar-

ets.

While the legislation requires the Director to establish annual
housing goals, the Director continues to have discretion to set goals
for a multi-year period. Setting multi-year goals may be a more
reasonable approach because it allows the enterprises time to plan
and incorporate goal-qualifying activities into their longer-term
business strategies.

The enterprises are required to serve underserved markets, such
as manufactured housing, affordable housing preservation, and
rural and other underserved markets. While the enterprises are re-
quired to develop loan products and flexible underwriting guide-
lines and to lead the industry, it is not intended that the Director
would create percent-of-business or other numeric goals.

The Director may remove as well as add designated markets that
reflect contemporary market needs, as identified by the Agency’s
data as well as information submitted by the public.

The legislation requires each enterprise to allocate 3.5 percent of
its after-tax income during the first year after enactment, and 5
percent in subsequent years, to a new affordable housing fund,
modeled after the Affordable Housing Program of the Federal
Home Loan Banks. No allocation to this fund is required when an
enterprise is less than adequately capitalized.

The enterprises’ Affordable Housing Fund (AHF) will be targeted
to those families that fall within extremely low- (30% of AMI) and
very low-income (50% of AMI) levels. The very- and extremely-low
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income families are traditionally the hardest groups to serve, and
existing programs are often unable to provide the deep targeting
necessary to address those incomes. With respect to rental housing
projects, funding will be prioritized to the extent rents are afford-
able, especially for extremely low-income families.

The AHF provides resources to address the nation’s most press-
ing housing problems. To promote new and innovative ways to ad-
dress affordable housing needs, the bill is deliberately flexible. For
example, the funds can be made available as grants, loans, or other
forms of assistance for a specific project identified in a fund appli-
cation. Amounts could also be used to fund loan loss reserves, re-
volving loans, and other forms of use which will leverage the fund-
ing of multiple projects under an investment plan identifying both
the types of activities being undertaken and the expected time
frame of such plan. No less than 10 percent of each enterprise’s
fund can be allocated for homeownership purposes such as down
payment assistance, closing costs, and assistance for interest-rate
buy-downs for very low and extremely low income households who
are first-time homebuyers.

The Director shall establish criteria to ensure that AHF monies
will be awarded through a competitive application process, similar
to the FHLBs’ AHP, taking into consideration prioritization of
funding based on greatest impact, geographic diversity, the ability
of an entity to obligate amounts and undertake activities in a time-
ly manner, and, in the case of rental housing, the extent to which
rents will remain affordable.

Like AHP, the enterprises will control distribution of their funds.
However, the bill includes safeguards against possible abuses of the
fund. First, the Director will appoint an affordable housing board,
whose members will include the Secretaries of HUD and Agri-
culture, and two persons each from businesses and non-profits ac-
tively engaged in providing housing for very- or extremely-low in-
come households. The board will be responsible for determining
very- and extremely-low income housing needs and will advise the
director on priorities for the use of funds. Second, the enterprises
must submit quarterly public reports on how they are distributing
the funds. Funds can only be used for production, preservation, and
rehabilitation of affordable housing. Third, no amounts can be used
for administrative costs or fees, or for activities outside the char-
ters of the enterprises. If there is a finding that funds were improp-
erly used, an enterprise must repay the funds to the AHF.

Requiring a percentage of funds to be directed for affordable
housing will ensure that the enterprises’ subsidies flow more effec-
tively to homebuyers and renters. The restructured goals and the
AHF will direct the enterprises to segments of the market that
they have not previously reached.

A separate component of the AHF allows for use of a percentage
of the funds for leveraged grants for affordable housing and com-
munity development purposes. No more than 12.5 percent of the
AHF may be used for these activities.

Recipients of community development funds may include low-in-
come housing funds, state or local housing finance agencies, afford-
able housing nonprofit organizations, community development fi-
nancial institutions, national non-profit housing intermediaries,
community development corporations, and community development
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entities. Any funds awarded to a national non-profit housing inter-
mediary may not be used to distribute sub-grants to other non-prof-
it entities. Any returns from the community development grants
accrue to the AHF.

H.R. 1461 permits the Director to establish capital classifications
for the regulated entities similar to those which exist for financial
institutions. If a regulated entity becomes undercapitalized or sig-
nificantly undercapitalized, the Director may take actions to return
the enterprise to financial health. If a regulated entity becomes
critically undercapitalized, the Director may place the enterprise
into conservatorship or receivership. The legislation specifically
outlines how a receivership would function in such a situation. The
receivership language was modeled after similar provisions in the
Federal Deposit Insurance Act that apply to federally insured de-
positories.

The Agency is vested with cease-and-desist powers, if the Direc-
tor has reasonable cause to believe that the regulated entity or an
affiliated party is engaged in an unsafe or unsound practice or
other violation of law. Additionally, violations of this Act may re-
sult in civil money and/or criminal penalties.

H.R. 1461 improves the operations of the Federal Home Loan
Bank System by permitting the formation of joint offices by two or
more Banks, requiring sharing of information among the Banks,
and raising the eligibility cap for community financial institution
members that use advances for additional lending activities. The
legislation reforms the method by which each Bank elects its board
of directors, requiring that one-third be independent directors with
at least two being public interest directors.

The bill ensures that OFHEO, the FHFB, and the offices in HUD
that oversee Fannie Mae and Freddie Mac will continue their su-
pervisory roles during the one-year period between the enactment
and effective dates. During this time, OFHEO, the FHFB, and
HUD will have continued authority to issue regulations, ensure the
safe and sound operation, and monitor the mission functions of the
GSEs. On the effective date, all OFHEO, FHFB, and HUD employ-
ees involved in the oversight of the GSEs will be transferred to the
new Agency. All of the existing regulations from the former regu-
latory agencies will remain in force under the new Agency.

BACKGROUND AND NEED FOR LEGISLATION

Fannie Mae and Freddie Mac were chartered by Congress in
order to create a secondary market and increase liquidity in the
home mortgage markets. Through their charters, the GSEs are
granted special privileges not available to other private-sector
firms. Both enterprises have a $2.25 billion line-of-credit with the
Treasury Department and they are exempt from state regulation,
state income taxation, and SEC registration. The enterprises are
able to borrow funds at a lower rate than other financial institu-
tions primarily due to the perception that their debt is backed by
the federal government. Additionally, these enterprises are exempt
from the privacy protections provided to consumers through the
Gramm-Leach-Biliey Act of 1999.

Fannie Mae and Freddie Mac are the dominant institutions in
the secondary mortgage market. They buy residential mortgages
from lenders and finance the purchases either by issuing debt secu-
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rities or by packaging mortgages in the form of mortgage backed
securities (MBS), on which they guarantee payment for a fee. Pur-
chasers of the debt and MBS include mutual funds, major financial
institutions, pension funds, insurance companies, individual inves-
tors, central banks, and other institutions in foreign countries. The
safety and soundness of the enterprises is regulated by the Office
of Federal Housing Enterprise Oversight (OFHEQO). HUD is respon-
sible for mission regulation of the enterprises.

In 2003, the Congressional Budget Office estimated that GSE
status provided Fannie Mae and Freddie Mac a $23 billion federal
subsidy, of which $13.6 billion was passed through to borrowers as
lower mortgage rates; the remainder of the subsidy was retained
for management compensation and shareholder returns ($9.4 bil-
lion). Federal Reserve Board studies estimate that less than half of
this subsidy actually passes through to borrowers.

The Federal Home Loan Bank System was established by Con-
gress in 1932 to provide liquidity to home mortgage lenders. The
Banks issue debt for which they are jointly and severally liable,
and use the proceeds principally to make advances to their mem-
bers. Member institutions primarily secure advances with residen-
tial mortgages and other housing-related assets. The Federal Home
Loan Banks are supervised by the Federal Housing Finance Board,
an independent agency of the executive branch consisting of 5 ap-
pointed members. The System fulfills its mission by providing
members with access to funding, technical assistance, and special
affordable housing and community development programs. The
System encompasses twelve separate, regional Federal Home Loan
Banks (FHLBs, or Banks), each of which is a member-owned coop-
erative. There are over 8,000 members in the System comprised of
commercial banks, savings institutions, credit unions, and insur-
ance companies.

The Affordable Housing Program (AHP) of the twelve FHLBanks
is the largest private sector grant program for housing in the na-
tion. The AHP is funded with 10 percent each of the FHLBanks’
annual earnings and has been a significant source of funds for fi-
nancing the production and revitalization of affordable housing for
people with low- and moderate-incomes. The AHP is a competitive
program that provides grants to finance the purchase, construction,
or rehabilitation of owner-occupied or rental housing. Grants can
also be used to lower the interest rate on loans or cover down pay-
ment and closing costs. AHP grants are flexible and often serve as
a “bridge” for housing projects, providing “gap” financing to make
thousands of housing projects and home purchases. In 2005, ap-
proximately $230 million was made available for regional housing
projects, creating almost 40,000 affordable housing units. Since the
program’s inception in 1991, over $2.1 billion dollars in AHP funds
have been awarded, creating almost 430,000 affordable housing
units. H.R. 1461 creates a similar program for Fannie Mae and
Freddie Mac to provide affordable housing investments.

As of June 30, 2004, Fannie Mae had total assets of $940 billion,
Freddie Mac $805 billion, and the twelve FHLBs $896 billion. As
of the same date, Fannie Mae held $940 billion in outstanding
debt, Freddie Mac $744 billion, and the FHLBs $816 billion in
debt.
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Federal law explicitly exempts Fannie Mae, Freddie Mac, and
the Federal Home Loan Banks from the 10% of assets statutory
limitation on commercial banks’ holdings of the “investment securi-
ties” of individual firms. That exemption and the perception of a
federal guarantee of the enterprises’ obligations result in investors
not limiting their holdings of those securities in the same way they
limit their investments in debt issued by non-GSEs. In March
2000, the Undersecretary of the Treasury for Domestic Finance re-
ported that at mid-year 1999 commercial banks held over $210 bil-
lion in GSE debt, representing almost 4% of total bank assets and
over one-third of total bank capital. In 2003, OFHEO determined
that over 1,600 commercial banks held at least 51% of their capital
in the form of debt issued by Fannie Mae and almost 1,000 com-
mercial banks held at least 51% of their capital in the form of debt
issued by Freddie Mac.

The GSEs hold mortgages and MBS in their retained, investment
portfolios. By exploiting their borrowing advantage in the market-
place, the GSEs are able to purchase mortgages more profitably
than others in the market. The GSEs then earn profits on the reg-
ular payments made on the mortgages. The combined portfolios of
Fannie Mae and Freddie Mac have grown from $138 billion in 1990
to $1.6 trillion at yearend 2004. The Federal Home Loan Banks
held $115 billion at yearend 2004.

The result of these massive debt obligations and mortgage hold-
ings is a large amount of risk being concentrated in very few insti-
tutions. An adverse market action or ill-advised investment could
result in widespread losses to holders of this debt. Additionally,
spikes or dips in interest rates could result in a very negative im-
pact on the value of the retained portfolio. It is this overconcentra-
tion that has raised systemic risk concerns for Federal Reserve
Board Chairman Greenspan and Treasury Secretary Snow.

In 1992, Congress established affordable housing goals for the
enterprises to ensure a more targeted transfer of GSE benefits to
the housing market. Even though the enterprises are required by
charter to help facilitate affordable housing, HUD has found that
the enterprises lag behind the private sector in their affordable
housing performance. Each enterprise must create an affordable
housing fund in order for more of the subsidy to pass through to
consumers.

A report by the majority staff of the Committee found that the
enterprises boosted their affordable housing performance by double
counting loans, purchasing pools that were revocable, and acquir-
ing decades-old mortgages.

In January 2003, Freddie Mac began a restatement of earnings
following a refusal by its outside auditor to sign off on its financial
statement. On June 9, 2003, the company announced that it would
undertake a management reorganization because of accounting
irregularities discovered during the company’s restatement process.
OFHEO initiated a special review of Freddie Mac to determine the
extent of the wrongdoing. OFHEO also demanded the removal of
additional members of the management team, who were involved
in improper accounting practices.

In November 2003, Freddie Mac announced that they had over-
stated earnings by $1 billion in 2001. The company said the error
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in its 2001 earnings—restated to $3.16 billion from $4.15 billion—
stemmed from failure to properly account for derivatives activity.

In December 2003, OFHEO released a report on the special ex-
amination of Freddie Mac finding that the enterprise disregarded
accounting rules, internal controls, disclosure standards, and ulti-
mately, the public trust in the pursuit of steady earnings growth.
Furthermore, the report found that the Board of Directors was
complacent and failed to exercise adequate oversight. It was deter-
mined that Freddie Mac had misstated its earnings by $5 billion
between 2001-2003.

OFHEO initiated a special examination of Fannie Mae shortly
after completing its exam of Freddie Mac. A report of initial find-
ings on Fannie Mae in September 2004 cited internal control defi-
ciencies, violations of GAAP accounting standards, earnings manip-
ulations to meet compensation targets, and questionable manage-
ment oversight. Fannie Mae disputed these findings and sought a
review of OFHEQ’s findings by the SEC.

The SEC concurred with OFHEO’s findings of GAAP violations
and directed Fannie Mae to restate its earnings for 2001-2003. As
a result, Fannie Mae has been forced to recognize nearly $12 bil-
lion in losses and has reorganized its senior management.

OFHEO concluded in December 2004 that Fannie Mae was “sig-
nificantly undercapitalized” in the third quarter of 2004, and re-
quired that the enterprise’s minimum capital requirement be in-
creased by 30% to strengthen its financial position.

Since 2002 the Federal Home Loan Bank System has experi-
enced several restatements and significant losses at some Banks.
In 2004, the FHLBanks of Chicago and Seattle entered into written
supervisory agreements with the FHFB to implement changes to
improve their risk management, capital structure, governance, and
other practices and procedures.

HEARINGS

The Subcommittee on Capital Markets, Insurance, and Govern-
ment Sponsored Enterprises held a hearing on February 9, 2005,
titled, “Accounting Irregularities at Fannie Mae and the Impact on
Investors”. The following witness testified: Donald T. Nicolaisen,
Chief Accountant, U.S. Securities and Exchange Commission.

The Subcommittee on Capital Markets, Insurance, and Govern-
ment Sponsored Enterprises held a hearing on March 9, 2005, ti-
tled “GSE Reform and the Federal Home Loan Bank System.” The
following witnesses testified: The Honorable Ronald A. Rosenfeld,
Chairman, Federal Housing Finance Board; Mr. David H. Hehman,
President and Chief Executive Officer, Federal Home Loan Bank of
Cincinnati; Mr. F. Weller Meyer, President and Chief Executive Of-
ficer, Acacia Federal Savings Bank; Mr. Jan Miller, President and
Chief Executive Officer, Wainwright Bank; and Mr. Joseph F.
Conners, Executive Vice President and Chief Financial Officer,
Beneficial Savings Bank.

The Subcommittee on Capital Markets, Insurance, and Govern-
ment Sponsored Enterprises held a hearing on April 6, 2005, titled,
“Additional Accounting and Management Failures at Fannie Mae-
OFHEOQO’s Efforts to Ensure Safe and Sound Operations.” The fol-
lowing witness testified: the Honorable Armando Falcon, Director,
Office of Federal Housing Enterprise Oversight.
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The Financial Services Committee held a hearing on April 13,
2005, titled “The Administration’s Perspective on GSE Regulatory
Reform.” The following witnesses testified: The Honorable John
Snow, Secretary of the Treasury, and the Honorable Alfonso Jack-
son, Secretary of the Department of Housing and Urban Develop-
ment.

COMMITTEE CONSIDERATION

The Committee on Financial Services met in open session on
May 25, 2005, and ordered HR 1461, the Federal Housing Finance
Reform Act of 2005, favorably reported to the House with an
amendment by a record vote of 65 yeas and 5 nays.

COMMITTEE VOTES

Clause 3(b) of rule XIII of the Rules of the House of Representa-
tives requires the Committee to list the record votes on the motion
to report legislation and amendments thereto. A motion by Mr.
Oxley to report the bill, with an amendment, to the House with a
favorable recommendation was agreed to by a record vote of 65
yeas and 5 nays (Record vote no. FC-5). The names of Members
voting for and against follow:

RECORD VOTE NO. FC-5

Mr. Fitzpatrick (PA) ..
Mr. Davis (KY)

Representative Aye Nay Representative Aye Nay
Mr. Oxley X Mr. Frank (MA) .... X
Mr. Leach X Mr. Kanjorski X
Mr. Baker X Ms. Waters X
Ms. Pryce (OH) X Mr. Sanders ... X
Mr. Bachus X Mrs. Mal X
Mr. Castle X . . Mr. Gutierrez X
ME. KNG (NY) oo X Ms. Velazquez X
ME. ROYCE oo eseersniienes s X Mr. Watt X
Mr. Lucas X Mr. ACKETMAN ..o X
Mr. Ney X . . Ms. Hooley X
Mrs. Kelly X Ms. Carson X
ME. PaUL s e X Mr. Sherman .. X
Mr. Gillmor X Mr. Meeks (NY) ... X
Mr. Ryun (KS) X Ms. Lee X
Mr. LaTourette .. X Mr. Moore (KS) ... X
Mr. Manzullo ... X Mr. Capuano X
Mr. Jones (NC) . X Mr. Ford X
Mrs. Biggert X Mr. Hinojosa ... X
Mr. Shays X Mr. Crowley ... X
Mr. Fossella X Mr. Clay X
Mr. Gary G. Miller (CA) X Mr. Israel X
Mr. Tiberi X Mrs. McCarthy X
Mr. Kennedy (MN) ..o X Mr. Baca X
ME. FEENEY oo escersniinnes aeraneis Mr. Matheson .......cccooeveeveeneriersrirenins X
Mr. Hensarling Mr. Lynch X
Mr. Garrett (NJ) oo s Mr. Miller (NC) .... X
Ms. Brown-Waite (FL) X Mr. Scott (GA) X
Mr. Barrett (SC) X Mr. Davis (AL) ..... X
Ms. Harris X Mr. Al Green (TX) X
Mr. Renzi X . . Mr. Cleaver X
Mr. Gerlach ... X Ms. Bean X
Mr. Pearce X Ms. Wasserman Schultz .. X
Mr. Neugebauer ... X Ms. Moore (WI) X
Mr. Price (GA) ...... X
X
X
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RECORD VOTE NO. FC—5—Continued

Representative

Aye

Nay

Representative

Aye

Nay

Mr.

MCHENIY oo

Note: Mr. Sanders is an independent, but caucuses with the Democratic Caucus.

The following amendments were considered by record votes. The
names of Members voting for and against follow:

An amendment to the amendment in the nature of a
substitute by Mr. Kanjorski, No. le, establishing boards of
enterprises, was NOT AGREED TO by a record vote of 35

yeas and 35 nays (Record vote no. FC-1).

RECORD VOTE NO. FC-1

Representative Aye Nay Representative Aye Nay

MU OXIBY oo e X Mr. Frank (MA) <....oooveeeececeeeeees X
Mr. Leach X Mr. Kanjorski ... X
Mr. Baker X Ms. Waters . X
Ms. Pryce (OH) oo X Mr. Sanders ... X
Mr. Bachus ..o X Mrs. Mal X
Mr. Castle X Mr. Gutierrez ... X
Mr. King (NY) oo X Ms. Velazquez . X
Mr. Royce X Mr. Watt X
Mr. Lucas X Mr. ACKETMAN .o X
Mr. Ney X Ms. Hooley X
Mrs. Kelly X Ms. Carson X
Mr. Paul X Mr. Sherman X
Mr. Gillmor X Mr. Meeks (NY) ... X
ME RYUN (KS) oo e X Ms. Lee X
Mr. LaTourette ..o X Mr. Moore (KS) .... X
Mr. Manzullo ... X Mr. Capuano X
Mr. Jones (NC) X Mr. Ford X
Mrs. Biggert ... X Mr. Hinojosa ... X
Mr. Shays X Mr. Crowley X
Mr. Fossella X Mr. Clay X
Mr. Gary G. Miller (CA) .... X Mr. Israel X
ME TIDEI s X e Mrs. McCarthy .......cocveveevveieereerecenians X
Mr. Kennedy (MN) <...oovvvrvererieeiis X Mr. Baca X
Mr. Feeney X Mr. Matheson ..........ccccoevevmveervoeniieniins X
Mr. Hensarling .... X Mr. Lynch X
Mr. Garrett (N)) .... X Mr. Miller (NC) .... X
Ms. Brown-Waite (FL) X Mr. Scott (GA) . X
Mr. Barrett (SC) ... X Mr. Davis (AL) . X
Ms. Harris X Mr. Al Green (TX) X
Mr. Renzi X Mr. Cleaver X
Mr. Gerlach X Ms. Bean X
Mr. Pearce X Ms. Wasserman Schultz . X
Mr. Neugebauer ... X Ms. Moore (WI) X
Mr. Price (GA) . X

Mr. Fitzpatrick (PA) .. X

Mr. Davis (KY) X

Mr. McHenry ... X

Note: Mr. Sanders is an independent, but caucuses with the Democratic Caucus

An amendment to the amendment in the nature of a
substitute by Mr. Paul, No. 1h, eliminating authority to
borrow from the Treasury of the United States was NOT
AGREED TO by a record vote of 14 yeas and 56 nays (FC-

2).
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RECORD VOTE NO. FC-2

Representative Aye Nay Representative Aye Nay
MU OXIBY vvoeveeeeeee e e X Mr. Frank (MA) .... X
Mr. Leach X Mr. Kanjorski X
Mr. Baker X weeenee - Ms. Waters X
Ms. Pryce (OH) X Mr. Sanders ... X
Mr. Bachus X Mrs. Maloney X
Mr. Castle X Mr. Gutierrez ... X
Mr. King (NY) X Ms. Velazquez . X
Mr. Royce Mr. Watt X
Mr. Lucas Mr. Ackerman X
Mr. Ney Ms. Hooley X
Mrs. Kelly Ms. Carson X
Mr. Paul Mr. Sherman ... X
Mr. Gillmor Mr. Meeks (NY) X
Mr. Ryun (KS) . Ms. Lee X
Mr. LaTourette . Mr. Moore (KS) ... X
Mr. Manzullo ... Mr. Capuano X
Mr. Jones (NC) X Mr. Ford X
Mrs. Biggert ... [RR X Mr. Hinojosa ... X
Mr. Shays X Mr. Crowley X
Mr. Fossella X Mr. Clay X
Mr. Gary G. Miller (CA) .... X Mr. Israel X
Mr. Tiberi X Mrs. McCarthy ..o X
Mr. Kennedy (MN) <...oovvvrereeirerieeiinns X Mr. Baca X
Mr. Feeney Mr. Matheson ........cccoeveevrenereerseirerins X
Mr. Hensarling ... Mr. Lynch X
Mr. Garrett (NJ) oo X e Mr. Miller (NC) ... X
Ms. Brown-Waite (FL) X Mr. Scott (GA) . X
Mr. Barrett (SC) X Mr. Davis (AL) . X
Ms. Harris X Mr. Al Green (TX) .... X
Mr. Renzi X Mr. CIRAVET ..o X
Mr. Gerlach ... X Ms. Bean X
Mr. PEArCE ....ovvvvcvrrvrivscrrcisseriieee K e Ms. Wasserman Schultz . X
Mr. Neugebauer ... X Ms. Moore (WI) X
Mr. Price (GA) .
Mr. Fitzpatrick ( X
Mr. Davis (KY) X
Mr. MCHENTY i X

Note: Mr. Sanders is an independent, but caucuses with the Democratic Caucus.

An amendment to the amendment in the nature of a
substitute by Mr. Royce, No. 11, striking the Affordable
Housing Fund was NOT AGREED TO by a record vote of
17 yeas and 53 nays (FC-3).

RECORD VOTE NO. FC-3

Representative Aye Nay Representative Aye
Mr. Oxley Mr. Frank (MA) ....
Mr. Leach Mr. Kanjorski ..
Mr. Baker Ms. Waters .
Ms. Pryce (OH) Mr. Sanders ...
Mr. Bachus Mrs. Mal
Mr. Castle Mr. GUEEITEZ ..ovooevvereerceeiecei s
Mr. King (NY) Ms. Velazquez
Mr. Royce Mr. Watt
Mr. Lucas Mr. ACKETMAN ..o
Mr. Ney Ms. Hooley
Mrs. Kelly Ms. Carson
Mr. Paul Mr. Sherman
Mr. Gillmor Mr. Meeks (NY) ...

Ms. Lee
Mr. Moore (KS)
Mr. Capuano

Mr. Ryun (KS) .
Mr. LaTourette .
Mr. Manzullo ...

=
5
£

DX > > DK X 3K DK X XX > XX XX > > X X<
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RECORD VOTE NO. FC—3—Continued

Representative Aye Nay Representative Aye Nay
Mr. Jones (NC) X Mr. Ford X
Mrs. Biggert ... Mr. Hinojosa ... X
Mr. Shays Mr. Crowley X
Mr. Fossella Mr. Clay X
Mr. Gary G. Miller (CA) .... Mr. Israel X
Mr. Tiberi Mrs. McCarthy ........coovveevvveveecieseiesiis X
Mr. Kennedy (MN) <....ovvereeeiececieinns Mr. Baca X
Mr. Feeney X Mr. Matheson .. X
Mr. Hensarling X Mr. Lynch X
Mr. Garrett (N)) .... X Mr. Miller (NC) .... X
Ms. Brown-Waite (FL) X Mr. Scott (GA) . X
Mr. Barrett (SC) X Mr. Davis (AL) X
Ms. Harris Mr. Al Green (TX) .... X
Mr. Renzi Mr. Cleaver X
Mr. Gerlach ..o Ms. Bean X
Mr. PEArCE ..o K Ms. Wasserman Schultz . X
Mr. Neugebauer X Ms. Moore (WI) .... X
Mr. Price (GA) oo X
Mr. Fitzpatrick (PA) .. X
Mr. Davis (KY) X
Mr. MCHENTY oo X i
Note: Mr. Sanders is an independent, but caucuses with the Democratic Caucus
An amendment to the amendment in the nature of a
substitute by Mr. Frank, No. lo, establishing a Federal
Housing Finance Oversight Board as the regulator was
NOT AGREED TO by a record vote of 33 yeas and 37 nays
(FC-4).
RECORD VOTE NO. FC-4
Representative Aye Nay Representative Aye Nay
Mr. Oxley Mr. Frank (MA) ....
Mr. Leach Mr. Kanjorski
Mr. Baker Ms. Waters .
Ms. Pryce (OH) . Mr. Sanders ...
Mr. Bachus Mrs. Mal
Mr. Castle Mr. Gutierrez ...
Mr. King (NY) oo Ms. Velazquez .
Mr. Royce Mr. Watt
Mr. Lucas Mr. ACKETMAN ...oovvverreirceeiceei s
Mr. Ney Ms. Hooley
Mrs. Kelly Ms. Carson
Mr. Paul Mr. Sherman
Mr. Gillmor Mr. Meeks (NY) oo
Mr. Ryun (KS) . Ms. Lee

Mr. LaTourette . Mr. Moore (KS) ...

Mr. Manzullo ... Mr. Capuano

Mr. Jones (NC) Mr. Ford

Mrs. Biggert .... Mr. Hinojosa ....

Mr. Shays Mr. Crowley

Mr. Fossella Mr. Clay

Mr. Gary G. Miller (CA) .... Mr. Israel

Mr. Tiberi Mrs. McCarthy ........coooeeveveeeecreniiesris
Mr. Kennedy (MN) <...ooooervenieii Mr. Baca

Mr. Feeney Mr. Matheson ..........ccccoevevveeeevionniienions
Mr. Hensarling Mr. Lynch

Mr. Garrett (NJ) Mr. Miller (NC) ...

Ms. Brown-Waite (FL)
Mr. Barrett (SC)

Mr. Scott (GA) .
Mr. Davis (AL) .

DX > DK DK DK 3K DK DK XK DK DK XK 3K DK DK XK DK DK K 3K DK DK X 3K 3K 3K > XK X X X<
DX 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K 3K X XK 3K X XK X X X X X X X X<

Ms. Harris Mr. Al Green (TX)
Mr. Renzi Mr. Cleaver ...
Mr. Gerlach ..o Ms. Bean
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RECORD VOTE NO. FC—4—-Continued

Representative Aye Nay Representative Aye Nay

ME. PEAICE ... v X Ms. Wasserman Schultz ... X
Mr. NeUZEDAUBT ......ovvevveeeereiccieieiieies e X Ms. Moore (WI) ...eveeeverceeeeeeeeas X
ME. PHCE (GA) oo e X
Mr. Fitzpatrick (PA) .oveveeveevcveivciees e X
Mr. Davis (KY) oo e X
ME. MCHENIY oo v X

Note: Mr. Sanders is an independent, but caucuses with the Democratic Caucus

The following other amendments were also considered by the
Committee:

An amendment in the nature of a substitute by Mr.
Oxley, No. 1, making various substantive and technical
changes to the bill, was AGREED TO, as amended, by a
voice vote.

An en bloc amendment to the amendment in the nature
of a substitute by Mr. Oxley, No. 1la, was AGREED TO by
a voice vote.

An amendment to the amendment in the nature of a
substitute by Mr. Gillmor, No. 1b, regarding disclosure of
charitable contributions was AGREED TO by a voice vote.

An amendment to the amendment in the nature of a
substitute by Mr. Gutierrez, No. 1c, regarding single fam-
ily housing subgoals was AGREED TO by a voice vote.

An amendment to the amendment in the nature of a
substitute by Mr. Bachus, No. 1d, requiring a guarantee
fee study was AGREED TO by a voice vote.

An amendment to the amendment in the nature of a
substitute by Mr. Royce, No. 1f, establishing a FHFA om-
budsman was WITHDRAWN.

An amendment to the amendment in the nature of a
substitute by Mr. Davis of Alabama, No. 1g, requiring an
annual housing report was AGREED TO, as modified, by
a voice vote.

An amendment to the amendment in the nature of a
substitute by Mr. Leach, No. 1i, regarding GSE mission
oversight had a point of order sustained against its consid-
eration.

An amendment to the amendment in the nature of a
substitute by Mr. Royce, No. 1j, regarding Federal Finan-
cial Institutions Examination Council membership was
AGREED TO by a voice vote.

An amendment to the amendment in the nature of a
substitute by Mr. Meeks, No. 1k, eliminating interest rate
disparities was AGREED TO, as modified, by a voice vote.

An amendment to the amendment in the nature of a
substitute by Ms. Waters, No. 1m, placing a limitation on
subgrants was AGREED TO by a voice vote.

An amendment to the amendment in the nature of a
substitute by Mr. Renzi, No. 1n, modifying the definition
of rural was AGREED TO by a voice vote.

An amendment to the amendment in the nature of a
substitute by Mr. McHenry, No. 1p, requiring a GSE study
was WITHDRAWN.
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An amendment to the amendment in the nature of a
substitute by Mr. Gutierrez, No. 1q, regarding liability for
certain reports of fraudulent financial transactions was
AGREED TO, as modified, by voice vote.

An amendment to the amendment in the nature of a
substitute by Mr. Garrett, No. 1r, establishing portfolio
limitations was WITHDRAWN.

An amendment to the amendment in the nature of a
substitute by Mr. Gerlach, No. 1s, requiring a study of af-
fordable housing program use for long-term care facilities
was AGREED TO by a voice vote.

An amendment to the amendment in the nature of a
substitute by Mr. Royce, No. 1t, striking age limitations on
enterprise boards of directors was AGREED TO by a voice
vote.

An amendment to the amendment in the nature of a
substitute by Mr. Hensarling, No. 1u, requiring a study of
alternative secondary market systems was AGREED TO
by a voice vote.

An amendment to the amendment in the nature of a
substitute by Mr. Pearce, No. 1v, requiring recipient re-
ports, was WITHDRAWN.

COMMITTEE OVERSIGHT FINDINGS

Pursuant to clause 3(c)(1) of rule XIII of the Rules of the House
of Representatives, the Committee held a hearing and made find-
ings that are reflected in this report.

PERFORMANCE GOALS AND OBJECTIVES

Pursuant to clause 3(c)(4) of rule XIII of the Rules of the House
of Representatives, the Committee establishes the following per-
formance related goals and objectives for this legislation:

The Federal Housing Finance Agency will oversee the safe and
sound operation as well as the mission functions of Fannie Mae,
Freddie Mac, and the Federal Home Loan Bank System. The Agen-
cy will be equipped with the tools and powers possessed by a world
class financial regulator. The Agency will ensure that the GSEs do
not pose a significant risk to the domestic or international financial
system.

NEW BUDGET AUTHORITY, ENTITLEMENT AUTHORITY, AND TAX
EXPENDITURES

In compliance with clause 3(c)(2) of rule XIII of the Rules of the
House of Representatives, the Committee adopts as its own the es-
timate of new budget authority, entitlement authority, or tax ex-
penditures or revenues contained in the cost estimate prepared by
the Director of the Congressional Budget Office pursuant to section
402 of the Congressional Budget Act.

COMMITTEE COST ESTIMATE

The Committee adopts as its own the cost estimate prepared by
the Director of the Congressional Budget Office pursuant to section
402 of the Congressional Budget Act of 1974.
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CONGRESSIONAL BUDGET OFFICE ESTIMATE

Pursuant to clause 3(c)(3) of rule XIII of the Rules of the House
of Representatives, the following is the cost estimate provided by
the Congressional Budget Office pursuant to section 402 of the
Congressional Budget Act of 1974:

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, June 30, 2005.

Hon. MICHAEL G. OXLEY,
Chairman, Committee on Financial Services,
House of Representatives, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for H.R. 1461, the Federal Hous-
ing Finance Reform Act of 2005.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contacts are Susanne S. Mehlman
(for federal costs), Mark Booth (for revenues), Sarah Puro (for the
state and local impact), and Paige Piper/Bach (for the private-sec-
tor impact).

Sincerely,
DouagLas HoLTz-EAKIN, Director.

Enclosure.

H.R. 1461—Federal Housing Finance Reform Act of 2004

Summary: Enacting H.R. 1461 would establish a single regu-
lator—the Federal Housing Finance Agency (FHFA)—for govern-
ment-sponsored enterprises (GSEs) involved in the home mortgage
market. GSEs are privately owned, Congressionally chartered fi-
nancial institutions created to enhance the availability of credit in
the economy. The GSEs that would be regulated by FHFA under
the bill include the Federal National Mortgage Association (Fannie
Mae), the Federal Home Loan Mortgage Corporation (Freddie Mac),
and the Federal Home Loan Banks (FHLBs). These GSEs were cre-
ated to increase the availability of credit for home mortgages.

FHFA would be an independent agency within the federal gov-
ernment with the authority to oversee the safety, soundness, and
housing mission of these GSEs. Under H.R. 1461, FHFA would be
authorized to collect fees from the GSEs and to spend such fees to
pay for its operating costs. Because the GSEs would be compelled
by the government to pay those fees, the amounts collected and
spent should be recorded on the federal budget as governmental
revenues and outlays, respectively. CBO estimates that the oper-
ations of FHFA would cost about $100 million a year starting in
2007 and that fees collected by the agency would cover that spend-
ing.
The legislation also would require Fannie Mae and Freddie Mac
to contribute 5 percent (3.5 percent in 2006) of their after-tax in-
come, generally as reported to the Securities and Exchange Com-
mission (SEC), to new affordable housing funds created by the bill.
These funds would be used to provide grants and other types of fi-
nancial assistance to increase home ownership among low-income
households. Because these entities would be compelled to spend
specified amounts of funds to meet a specific governmental pur-
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pose, the collections and spending of the affordable housing funds
should also be recorded on the federal budget. Spending from the
funds should be recorded as federal outlays, and deposits to the
funds should be shown as governmental revenues. As a result of
the fees that would be collected and spent by FHFA and the trans-
actions of the affordable housing funds, CBO estimates that enact-
ing this legislation would increase direct spending by $2.3 billion
over the 2006-2010 period and by $6.3 billion over the 2006—2015
period. We further estimate that the collection of the fees by FHFA
and the creation of the affordable housing funds would increase
federal revenues by $2.7 billion over the 2006-2010 period and by
$6.0 billion over the 2006—2015 period.

Pursuant to section 407 of H. Con. Res. 95 (the Concurrent Reso-
lution on the Budget, Fiscal Year 2006), CBO estimates that enact-
ing H.R. 1461 would cause an increase in direct spending greater
than $5 billion in at least one of the 10-year periods between 2016
and 2056.

Finally, CBO estimates that implementing H.R. 1461 would re-
sult in net savings of about $22 million in discretionary spending
over the next five years, assuming that appropriations are reduced
to reflect the changes in regulatory structure that would be estab-
lished in the legislation. Those savings would result from a reduc-
tion in the regulatory responsibilities of the Department of Housing
and Urban Development (HUD).

H.R. 1461 contains several intergovernmental mandates as de-
fined in the Unfunded Mandates Reform Act (UMRA), but CBO es-
timates that the aggregate costs to state, local, and tribal govern-
ments would be minimal and would not exceed the threshold estab-
lished in that act ($62 million in 2005, adjusted annually for infla-
tion).

The bill also would impose several private-sector mandates as de-
fined in UMRA on Fannie Mae, Freddie Mac, and the FHLBs. CBO
estimates that the aggregate direct cost of those mandates would
exceed the annual threshold established by UMRA ($123 million in
2005, adjusted annually for inflation) in each of the first five years
the mandates are in effect.

Estimated cost to the Federal Government: For this estimate,
CBO assumes that H.R. 1461 will be enacted by the end of fiscal
year 2005, that FHFA would become operational beginning in fiscal
year 2007, and that appropriation actions consistent with this bill
will occur. The bill’s estimated budgetary impact is shown in Table
1. The costs of this legislation fall within budget function 370 (com-
merce and housing credit).

TABLE 1. ESTIMATED BUDGETARY IMPACT OF H.R. 1461

By fiscal year, in millions of dollars—

2006 2007 2008 2009 2010

CHANGES IN DIRECT SPENDING
Estimated Budget Authority 360 650 680 710 750
Estimated Outlays 0 340 590 670 710
CHANGES IN REVENUES
Estimated Revenues 360 590 560 570 600
CHANGES IN SPENDING SUBJECT TO APPROPRIATION
Estimated Authorization Level —14 -3 -5 -5 -5
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TABLE 1. ESTIMATED BUDGETARY IMPACT OF H.R. 1461—Continued

By fiscal year, in millions of dollars—

2006 2007 2008 2009 2010

Estimated Outlays —4 -3 -5 -5 -5

Basis of estimate: The budgetary impact of the bill would stem
mostly from the establishment of a new regulator for the GSEs and
from the creation of the affordable housing funds of Fannie Mae
and Freddie Mac.

Background on GSE regulation

Currently, HUD is responsible for setting affordable housing
goals for Fannie Mae and Freddie Mac and ensuring that these two
GSEs meet such goals. HUD’s oversight activities are funded from
the agency’s annual appropriation. (In 2004, HUD spent about $4
million to perform those oversight responsibilities.) In addition, the
Office of Federal Housing Enterprise Oversight (OFHEO), an inde-
pendent agency within HUD, currently oversees the financial safe-
ty and soundness of these two GSEs. OFHEO is funded through
annual assessments collected from Fannie Mae and Freddie Mac;
the collection and spending of those assessments are subject to ap-
propriation actions. In 2005, OFHEO was authorized to collect and
spend about $60 million to perform its duties.

The FHLB system, which consists of 12 regionally based banks,
is currently regulated by the Federal Housing Finance Board
(FHFB). FHFB is an independent agency that oversees the finan-
cial safety and soundness of the FHLBs as well as their mission
compliance; it is funded through annual assessments collected from
the earnings of the FHLBs. The collection and spending of these
annual assessment are not subject to appropriation action. In 2005,
FHFB anticipates that assessments and spending will total about
$36 million.

Under H.R. 1461, beginning in 2007, FHFA would assume all of
the responsibilities associated with oversight of the GSEs’ housing
mission, which are currently under HUD’s jurisdiction. Addition-
ally, enacting H.R. 1461 would abolish OFHEO and FHFB one year
following its enactment, and their functions and current staff
would be transferred to FHFA. The legislation also would establish
an Inspector General within FHFA.

Direct spending and revenues

CBO estimates that the collection and spending of fees by FHFA
would increase direct spending and revenues by about $980 million
over the next 10 years.

We also estimate that enacting the affordable housing fund pro-
visions of H.R. 1461 would increase direct spending by about $5.4
billion over the next 10 years and increase federal revenues by $5.1
billion over the same period. CBO assumes that Fannie Mae and
Freddie Mac would begin making deposits to their affordable hous-
ing funds in 2006, and that spending from the funds would begin
in 2007 after FHFA becomes operational and issues regulations
governing the administration of the affordable housing funds. The
estimated impact of the bill on direct spending and revenues over
the 2006-2015 period is shown in Table 2.
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FHFA Fees and Spending. While many of the activities currently
performed by HUD, OFHEO, and FHFB would continue under
H.R. 1461, enacting this legislation also would establish some new
authorities, such as the authority to liquidate a troubled or insol-
vent GSE and the authority to limit the portfolio holdings of the
GSEs (that is, the amount of mortgages that are held instead of re-
packaged and then sold as mortgage-backed securities) to ensure fi-
nancial soundness. In addition, the GSEs would not be able to un-
dertake any new program or business activity without prior ap-
proval from the Director of FHFA. Also, section 106 of this legisla-
tion would authorize the Director of FHFA to assess fees on the
housing-related GSEs each year to obtain funding for reasonable
costs and expenses associated with FHFA’s responsibilities. Those
fees paid by the GSEs should be classified as governmental reve-
nues because they would be imposed through the exercise of the
government’s sovereign power. The expenditure of the fees collected
by FHFA would be government spending.

TABLE 2. ESTIMATED IMPACT OF H.R. 1461 ON DIRECT SPENDING AND REVENUES

By fiscal year, in millions of dollars—

2006 2007 2008 2009 2010 2011 2012 2013 2014 2015

FHFA fees:
Estimated Budget Authority 0 100 100 100 110 110 110 110 120 120
Estimated Outlays ................ 0 100 100 100 110 110 110 110 120 120
Estimated Revenues ............. 0 100 100 100 110 110 110 110 120 120
Affordable housing funds:
Estimated Budget Authority 360 550 580 610 640 670 700 730 760 800
Estimated Outlays .... 0 240 490 570 600 630 660 690 720 750
Estimated Revenues . 360 490 460 470 490 510 540 560 580 610
Total:
Estimated Budget Authority 360 650 680 710 750 780 810 840 880 920
Estimated Outlays ................ 0 340 590 670 710 740 770 800 840 870
Estimated Revenues ............. 360 590 560 570 600 620 650 670 700 730

Revenue Effects of the Fees Assessed by FHFA. CBO estimates
that FHFA would require annual funding in the neighborhood of
$100 million, approximately the amount that will be spent under
current law to oversee the GSEs in 2005. Under the bill, the first
assessment by FHFA would occur in 2007, and CBO estimates that
resulting collections would total $980 million over the 2007-2015
period. We expect that the fees assessed by FHFA would be rough-
ly the same amount currently paid to OFHEO and FHFB. CBO es-
timates that any increase in costs stemming from the new respon-
sibilities of FHFA would be offset by savings from merging the
technical and administrative functions of OFHEO and FHFB.

The new collections under the bill should be treated as govern-
mental revenues in the budget. Because the new fees paid by the
GSEs to FHFA would be approximately equal to the amounts they
would pay to OFHEO and FHFB under current law, taxable in-
comes of Fannie Mae and Freddie Mac or of other entities in the
economy would not change significantly.

Spending Effects of the Fees Assessed by FHFA. CBO expects
that such spending would begin in 2007 after FHFA is established.
We estimate that, in most years, FHFA would spend the total
amount of fees it collects from the GSEs. Thus, enacting this provi-
sion would increase federal outlays by about $410 million over the
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2007?12010 period and by about $980 million over the 2007—2015
period.

Affordable Housing Funds. Section 128 of this legislation would
establish affordable housing funds at both Fannie Mae and Freddie
Mac. To support such funds, each of these GSEs would be required
to contribute 5 percent (3.5 percent in 2006) of their after-tax in-
come for the preceding year, provided that the GSE is adequately
capitalized and has generated after-tax income for the year. The
funds could be used to provide grants and subsidies to state and
local agencies, nonprofit groups that are dedicated to increasing
home ownership for extremely low- and very low-income families,
and community development financial institutions that support in-
vestment in regions with a significant population of households
below the poverty level. Such grants could be used, for example, to
contribute to loan loss reserves, provide down-payment assistance,
and subsidize the cost of certain home loans.

The funds’ resources could not be used to purchase mortgages or
pay other corporate expenses other than maintaining the fund. Be-
cause the affordable housing goals that would be established by
section 125 of this legislation could only be met by Fannie Mae and
Freddie Mac through the purchase of certain types of mortgages,
the new affordable housing funds would not directly contribute to
meeting those goals. (However, any mortgages that are made pos-
sible by the funds and are subsequently purchased by the GSEs
could be used to meet the new affordable housing goals.)

The Director of FHFA would promulgate the regulations gov-
erning how the GSEs administer the affordable housing funds. The
Director also would appoint a board consisting of 7, 9, or 11 per-
sons, including the Director and the Secretaries of HUD and Agri-
culture, that would advise the Director on criteria for appropriate
uses of the funds and review reports submitted by Fannie Mae and
Freddie Mac to determine compliance with the regulations gov-
erning the funds.

The allocations to the affordable housing funds should be consid-
ered governmental revenues because the bill mandates their ex-
penditure for a governmental purpose. Although the funds would
remain in the possession of the GSEs, they are removed from pri-
vate control and converted to government use through an exercise
of sovereign power. The deposit of specific amounts into the new
funds would be compulsory, not voluntary. Likewise, expenditures
from the funds would be a form of federal spending because the af-
fordable housing funds may be obligated only for purposes specified
in the bill. FHFA would enforce the requirement for deposits into
the affordable housing funds and would oversee spending of those
funds to ensure compliance with federal purposes.

Revenue Effects of the Affordable Housing Funds. The estimated
revenue effect of establishing the funds consists of two broad com-
ponents. First, the levy of 5 percent of after-tax net income (3.5
percent in 2006) would be accounted for as a revenue when cred-
ited to the affordable housing funds. The total combined after-tax
income for these GSEs has averaged $10 billion over the past five
years. Assuming that future income would continue around this av-
erage and increase by CBO’s forecast of the growth in gross domes-
tic product (GDP), CBO estimates that in 2005 the GSEs would
have available about $10 billion in after-tax income. The first as-
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sessment for the affordable housing funds would be mandated to
occur in 2006 and would total an estimated $360 million. Over the
12006—2015 period, assessments would total an estimated $6.4 bil-
ion.

Second, the spending of amounts from the affordable housing
funds would generate deductions against taxable corporate profits
for the two GSEs. If the GSEs’ taxable profits were reduced as a
result of the affordable housing program, they would pay lower cor-
porate income taxes. If the GSEs passed through some of the as-
sessments to customers in the form of higher fees, other taxable in-
comes in the economy would presumably be lower. Therefore, CBO
estimates that the payments from the affordable housing funds
would reduce total taxable incomes in the economy and thus dimin-
ish federal tax receipts by 25 percent of the amount of those pay-
ments. In 2007, CBO estimates that about $240 million would be
spent from the funds, reducing revenues by about $60 million in
that year. Over the 2006—-2015 period, CBO estimates that this sec-
ond effect would reduce revenues by about $1.3 billion.

Spending Effects of the Affordable Housing Funds. Expenditures
from the funds should be treated as direct spending of the federal
government. CBO expects that such spending would begin in 2007
after FHFA is established. We estimate that enacting this provision
would increase federal outlays by $1.9 billion over the 2006-2010
period and $5.4 billion over the 2006-2015 period.

The bill requires that amounts allocated to the affordable hous-
ing funds be committed for use within two years. CBO estimates
that the lag between the recording of federal revenues and the
spending of amounts in fund would result in a net reduction in the
federal deficit in 2006 and 2007. After 2007, the estimated reduc-
tion in taxable income and its effect on tax revenues would result
in increased deficits. Over the 2006-2015 period, CBO estimates
that revenues would be increased by about $5.1 billion and direct
spending would be increased by $5.4 billion, for a net increase in
the deficit of almost $300 million.

Other effects on spending

Enacting H.R. 1461 also could further affect direct spending and
revenues because this bill would provide for civil and criminal pen-
alties against GSEs or a party affiliated with them for various vio-
lations of law. While enacting the legislation would expand the
number of possible violations, CBO has no reason to expect that
the amount of fines assessed would significantly increase under the
bill. In fact, prior to the large fine paid by Freddie Mac in 2003
($125 million) and the amount paid by one of its former employees
($125,000), no fines had been collected from any of the housing-re-
lated GSEs.

Section 115 of the bill would direct GSEs to register their capital
stock with the SEC under the Securities Act of 1934. Registering
under this act involves standardized disclosure of certain financial
information but does not include any payment of fees associated
with other securities laws.

Under current law, GSEs are exempt from registering their cap-
ital stock with the SEC. However, Fannie Mae is currently reg-
istering with the SEC voluntarily, and Freddie Mac intends to do
the same in the near future. In addition, the FHLBs are expected
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to register by August 2005. Based on information provided by the
SEC, CBO estimates that implementing section 115 of H.R. 1461
would impose no significant costs on the SEC.

In addition, enacting this legislation would abolish FHFB and
thus the receipts collected and spent by this regulatory body would
no longer appear in the budget beginning in 2007. Because collec-
tions and spending by FHFB are about equal, eliminating FHFB
would have no net budgetary effect.

Spending subject to appropriation

Changes in HUD’s Regulatory Responsibilities. Beginning in
2007, CBO estimates that implementing the bill would reduce
HUD spending by about $5 million a year because FHFA would
take over HUD’s current GSE-oversight responsibilities.

GAO Studies and Audits. Enacting H.R. 1461 would require GAO
to conduct several studies and audits over the next five years, in-
cluding a study that would examine the practices used by the GSEs
to set guarantee fees and an audit of the methodology used by
FHFA to calculate changes in housing prices. Based on information
from GAO, CBO estimates that GAO would incur costs of about $3
million over the next five years to carry out its responsibilities
under this legislation. The bill also would require GAO to conduct
annual audits of the financial transactions associated with the new
regulator. However, the costs associated with the annual audits
could be funded through the assessments collected by FHFA.

Elimination of OFHEO. After OFHEO is abolished, beginning in
2007, the collections received and spent by this regulatory body will
no longer appear in the budget. Because collections are about equal
to spending, the elimination of OFHEO would have no net budg-
etary effect.

Estimated long-term effects on direct spending: Pursuant to sec-
tion 407 of H. Con. Res. 95 (the Concurrent Resolution on the
Budget, Fiscal Year 2006), CBO estimates that enacting H.R. 1461
would cause an increase in direct spending greater than $5 billion
in at least one of the 10-year periods between 2016 and 2056.

Estimated impact on state, local, and tribal governments: Several
provisions of H.R. 1461 would preempt state law and thus con-
stitute intergovernmental mandates as defined in UMRA. Those
provisions would allow FHFA to act outside the authority of state
law in some circumstances and would preempt state statute-of-limi-
tation and contract laws. Those preemptions would primarily occur
in the unlikely instance that FHFA serves as the receiver or con-
servator of a regulated entity. CBO estimates that the aggregate
costs to states of complying with these mandates would be minimal
and would not exceed the threshold established in UMRA ($62 mil-
lion in 2005, adjusted annually for inflation).

Estimated impact on the private sector: H.R. 1461 would impose
several private-sector mandates, as defined in UMRA, on Fannie
Mae, Freddie Mac, and the FHLBs. CBO estimates that the aggre-
gate direct cost of those mandates would exceed the annual thresh-
old established by UMRA ($123 million in 2005, adjusted annually
for inflation) in each of the first five years the mandates are in ef-
fect.
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Affordable housing funds

The most costly mandate is the requirement that Fannie Mae
and Freddie Mac establish and manage affordable housing funds to
increase homeownership for low-income families and to increase in-
vestment in low-income areas. The bill would require the GSEs to
contribute 5 percent of their annual after-tax income for the pre-
ceding year to the fund beginning in 2007. (That percentage would
be 3.5 percent in 2006.) Based on their historical net earnings,
CBO estimates that the direct cost of those mandatory contribu-
tions would be approximately $360 million in 2006. Assuming con-
tinued growth in net earnings for those GSEs, the cost of those con-
tributions could increase to more than $600 million in 2010.

Regulatory functions

The bill would establish a new federal regulator for Fannie Mae,
Freddie Mac, and the FHLBs. Under current law, those GSEs pay
assessments to their regulators. Under the bill, they would pay as-
sessments for the operation of their new regulator—the Federal
Housing Finance Agency. The duty to pay those fees would be a
private-sector mandate, but CBO expects that the new fees would
not differ significantly from the amounts the GSEs would otherwise
pay to their current regulators.

The bill also would authorize FHFA to liquidate an insolvent
GSE, to increase the amount of capital GSEs must hold, and to
limit the portfolio holdings of the GSEs to ensure financial sound-
ness. In addition, the GSEs would be required to receive approval
from FHFA before beginning any new program or activity. Such
new authority would impose private-sector mandates on the GSEs
when it is utilized. The cost to the GSEs would depend on how the
regulations governing such authority are implemented. Because
that information is not available, CBO cannot determine the cost
of those mandates.

In addition, the bill would impose new mandates on the housing-
related GSEs by requiring them to report in a timely manner the
discovery of certain fraudulent financial transactions and by re-
quiring Fannie Mae and Freddie Mac to submit an annual report
to FHFA on certain charitable contributions. According to industry
sources, the direct cost of providing those reports would be mini-
mal.

Registration of capital stock

The bill also would require the housing-related GSEs to register
at least one class of their capital stock with the SEC under the Se-
curities Act of 1934. Registering under this act involves standard-
ized disclosure of certain financial information but does not include
payment of fees associated with other securities laws. According to
the SEC, Fannie Mae has registered, Freddie Mac intends to do so
in the near future, and the FHLBs are expected to register by Au-
gust 2005. Therefore, the direct cost to the GSEs to comply with
the mandate would be minimal.

Estimate prepared by: Federal Costs: Susanne S. Mehlman; Rev-
enues: Mark Booth; Impact on State, Local, and Tribal Govern-
menl:s: Sarah Puro; and Impact on the Private Sector: Paige Piper/
Bach.
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Estimate approved by: Robert A. Sunshine, Assistant Director for
Budget Analysis and G. Thomas Woodward, Assistant Director for
Tax Analysis.

FEDERAL MANDATES STATEMENT

The Committee adopts as its own the estimate of Federal man-
dates prepared by the Director of the Congressional Budget Office
pursuant to section 423 of the Unfunded Mandates Reform Act.

ADVISORY COMMITTEE STATEMENT

No advisory committees within the meaning of section 5(b) of the
Federal Advisory Committee Act were created by this legislation.

CONSTITUTIONAL AUTHORITY STATEMENT

Pursuant to clause 3(d)(1) of rule XIII of the Rules of the House
of Representatives, the Committee finds that the Constitutional
Authority of Congress to enact this legislation is provided by Arti-
cle 1, section 8, clause 1 (relating to the general welfare of the
United States) and clause 3 (relating to the power to regulate inter-
state commerce).

APPLICABILITY TO LEGISLATIVE BRANCH

The Committee finds that the legislation does not relate to the
terms and conditions of employment or access to public services or
accommodations within the meaning of section 102(b)(3) of the Con-
gressional Accountability Act.

EXCHANGE OF COMMITTEE CORRESPONDENCE

HOUSE OF REPRESENTATIVES,
COMMITTEE ON GOVERNMENT REFORM,
Washington, DC, July 14, 2005.

Hon. MICHAEL G. OXLEY,
Chairman, Committee on Financial Services,
House of Representatives, Washington, DC.

DEAR MR. CHAIRMAN: On May 25, the Committee on Financial
Services ordered H.R. 1461, “Federal Housing Finance Reform Act
of 2005,” reported to the House. Thank you for consulting with the
Committee on Government Reform on those matters in H.R. 1461
within the Committee’s jurisdiction including provisions regarding
the civil service and the Freedom of Information Act. I am writing
to confirm our mutual understanding with respect to the consider-
ation of H.R. 1461.

In the interest of expediting the House’s consideration of H.R.
1461, the Committee on Government Reform will not request a se-
quential referral of the bill. However, the Committee does so only
with the understanding that this procedural route will not preju-
dice the Committee’s jurisdictional interest and its prerogatives in
this bill or similar legislation.

I respectfully request your support for the appointment of outside
conferees from the Committee on Government Reform should H.R.
1461 or a similar Senate bill be considered in conference with the
Senate. Finally, I request that you include our exchange of letters
on this matter in the Financial Services Committee Report on H.R.
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1461 and in the Congressional Record during consideration of this
bill on the House floor. Thank you for your attention to these mat-
ters.
Sincerely,
Towm Davis, Chairman.

HOUSE OF REPRESENTATIVES,
COMMITTEE ON FINANCIAL SERVICES,
Washington, DC, July 14, 2005.

Hon. ToMm DAvIs,
Chairman, Committee on Government Reform,
Rayburn House Office Building, Washington, DC.

DEAR CHAIRMAN DAvVIS: Thank you for your letter concerning
H.R. 1461, the “Federal Housing Finance Reform Act of 2005,”
which the Committee on Financial Services has ordered reported.
This bill will be considered by the House shortly.

I want to confirm our mutual understanding with respect to the
consideration of this bill. I acknowledge that portions of the bill as
reported fall within the jurisdiction of the Committee on Govern-
ment Reform, and I appreciate your cooperation in moving the bill
to the House floor expeditiously. I further agree that your decision
to not to proceed on this bill will not prejudice the Committee on
Government Reform with respect to its prerogatives on this or
similar legislation. I would support your request for conferees on
those provisions within your jurisdiction in the event of a House-
Senate conference.

I will include a copy of this letter and your response in the Con-
gressional Record and in the Committee on Financial Services re-
port on the bill. Thank you again for your assistance.

Yours truly,
MicHAEL G. OXLEY, Chairman.

SECTION-BY-SECTION ANALYSIS OF THE LEGISLATION

Section 1. Short title

This section establishes the short title of the bill, the “Federal
Housing Finance Reform Act of 2005.”

Section 2. Definitions

This section defines various terms referred to in the bill, includ-
ing “regulated entities” that refer to Fannie Mae, Freddie Mac, and
the Federal Home Loan Banks.

TITLE I—REFORM OF REGULATION OF ENTERPRISES
AND FEDERAL HOME LOAN BANKS

Subtitle A—Improvement of Safety and Soundness

Section 101. Establishment of the Federal Housing Finance Agency

Creates the Federal Housing Finance Agency as an independent
Agency of the Federal government, headed by a presidentially ap-
pointed Director, to oversee Fannie Mae, Freddie Mac and the Fed-
eral Home Loan Bank System. The Director has a term of 5 years
and can be removed only for cause. There are three Deputy Direc-
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tors, appointed by the Director, for the Division of Enterprise Regu-
lation, the Division of Federal Home Loan Bank Regulation, and
for Housing.

Section 102. Duties and authorities of Director

The principal duties of the Director will be to oversee the oper-
ations of the regulated entities and ensure their safe and sound op-
eration as well as oversee their housing mission. Regarding their
housing mission, the Director must ensure that “the operations and
activities of each regulated entity foster liquid, efficient, competi-
tive, and resilient national housing finance markets that minimize
the cost of housing finance.” The phrase “minimize the cost of hous-
ing finance” is not intended to be a separate or additional duty, but
simply acknowledges that lower housing costs are a natural con-
sequence of liquid, efficient, competitive, and resilient national
housing finance markets. The Director will establish prudential
management and operations standards for each regulated entity.
The Director is given enforcement authority for failure to meet
those standards and will have general regulatory authority.

Section 103. Housing Finance QOuversight Board

A board, consisting of the Director, as chair, the Secretaries of
Treasury and HUD, and two additional appointed members, will
advise the Director on strategies and policies in carrying out the
duties of the Director. The additional directors are presidentially
appointed, have a term of 3 years, and can be removed only for
cause. The board meets by notice of the Director, but at least every
three months.

Section 104. Authority to require reports by regulated entities

The Director may require the regulated entities to submit reg-
ular reports on condition, management, activities, or operations,
and any special reports. Reports of fraudulent financial trans-
actions must be submitted to the Director.

Section 105. Disclosure of charitable contributions by enterprises

The enterprises must submit annually to the Director a report on
the total value of contributions made by the enterprise to non-profit
organizations during its previous fiscal year. This report must also
include contributions given to charities affiliated with enterprise
insiders.

Section 106. Assessments

Permits the Agency to obtain funding for reasonable costs and
expenses on an annual basis through assessments on the regulated
entities. The amounts received by the Director are not to be consid-
ered government funds or appropriated monies. In making annual
assessments and disbursing funds for agency expenses, the Direc-
tor should, as much as possible, have assessments from Fannie
Mae and Freddie Mac be used for supervision of those regulated
entities and assessments from the Federal Home Loan Banks be
used for supervision of those entities.
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Section 107. Examiners and accountants

Grants the Agency special authority to hire examiners, account-
ants, economists, and experts in financial markets and technology.

Section 108. Prohibition and withholding of executive compensation

Grants the Agency the authority to require a regulated entity to
withhold compensation for wrongdoing by an executive of a regu-
lated entity. The Agency may take into consideration any factors
it deems relevant in making a determination to withhold com-
pensation. The approval of an agreement or contract does not pre-
clude the Agency’s ability to make such a determination.

Section 109. Reviews of regulated entities

The Director may contract with any entity that the Director con-
siders appropriate to conduct a review.

Section 110. Regulations and orders

The Director will issue any regulations, guidelines, and orders
necessary to carry out the duties of the Director.

Section 111. Risk-based capital requirements

The Agency is authorized to establish risk-based capital require-
ments for the regulated entities to ensure they operate in a safe
and sound manner with sufficient permanent capital to support
risk-taking. This section does not eliminate current risk-based cap-
ital regulations, which will remain in effect unless amended by the
Director.

Section 112. Minimum and critical capital levels

The Director is permitted to raise minimum capital levels, by
regulation, to ensure the regulated entities operate in a safe and
sound manner, notwithstanding their capital classifications. The
Director may, by order, also require temporary increases in min-
imum capital or, by order or regulation, require that additional
capital be held for a particular program. The Director will periodi-
cally review the capital levels of the regulated entities and may, by
regulation, make adjustments based on the review. The Director
cannot lower minimum capital levels below current statutory lev-
els.

Section 113. Review of and authority over enterprise assets and li-
abilities

The Director will periodically review the assets and liabilities of
Fannie Mae and Freddie Mac and, upon review and notwith-
standing capital classifications, may require the disposition or ac-
quisition of certain assets and liabilities, if the Director determines
such action is consistent with the safety and soundness or mission
of the enterprise.

Section 114. Corporate governance of enterprises

This section codifies the recent rulemaking by OFHEO for im-
provements in corporate governance, regarding boards of directors,
compensation, codes of conduct, audits, compliance, risk manage-
ment, and other matters.
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Section 115. Required registration under Securities Exchange Act of
1934

Requires each regulated entity to register at least one class of
stock with the SEC.

Section 116. Financial Institutions Examination Council

The Director is provided membership on the Federal Financial
Institutions Examination Council (FFIEC), which prescribes uni-
form standards for examination of financial institutions, with fed-
eral financial regulators as members.

Section 117. Guarantee fee study

The Government Accountability Office (GAO), in consultation
with federal financial regulators and HUD, will, within one year of
enactment, submit to Congress a study concerning the pricing,
transparency, and reporting of Fannie Mae, Freddie Mac, and the
Federal Home Loan Banks regarding guarantee fees and the prac-
tices of other participants in the business of mortgage purchases
and securitization.

Section 118. Conforming amendments

Makes changes that are necessary to conform existing law with
new provisions in H.R. 1461, such as eliminating references to the
“Office of Federal Housing Enterprise Oversight” and replacing
them with the “Federal Housing Finance Agency,” striking sections
made unnecessary by earlier parts of the bill, and striking outdated
provisions pertaining to the issuance of regulations.

Subtitle B—Improvement of Mission Supervision

Section 121. Transfer of program and activities approval and hous-
ing goal oversight

This section transfers authority to approve programs and to over-
see the mission requirements of Fannie Mae and Freddie Mac from
HUD to the Agency.

Section 122. Review by Director of new programs and activities of
enterprises

An enterprise may not undertake a new program, including a
pilot program, until there has been a determination by the Direc-
tor, following public notice and a 30-day comment period, that the
new program 1s permissible. The Director may approve, or condi-
tionally approve, a new program, only if: (1) the new program does
not contravene and is not inconsistent with this Act or the enter-
prise’s chartering act, taking into consideration the terms “mort-
gage loan origination” and “secondary mortgage market;” (2) is not
inconsistent with the safety and soundness of the enterprise; and
(8) is in the public interest. The Director may not prevent an enter-
prise from continuing to offer the automated underwriting system
in existence on the date of enactment or continuing to engage in
counseling or education activities. The Committee does not intend
that the regulations required under new Section 1303(16) would
prohibit Fannie Mae or Freddie Mac from offering existing auto-
mated loan underwriting systems to any originator of mortgage
loans including mortgage brokers. Nonmaterial changes to auto-
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mated underwriting systems would not be subject to new program
or new activity review under this section.

The Director may prohibit a new business activity, if: (1) it con-
travenes or is inconsistent with this Act or the enterprise’s char-
tering act; (2) is inconsistent with the safety and soundness of the
enterprise; or (3) is not in the public interest. Notice of new busi-
ness activities must be filed with the Director, who has 30 days to
approve, conditionally approve, or disapprove any new activity. If
the Director does not act within the 30-day time period, the enter-
prise may commence the new activity. Immediately upon receipt of
the notice of the new activity, the Director must determine if the
proposed activity consists of, relates to, or involves a new program.
If such a determination is made, the approval procedures for new
programs will apply.

Business activities of the enterprises mean any offering, under-
taking, transacting, conducting, or engaging in any conduct, activ-
ity or product. New activities are material changes to activities en-
gaged in on the effective date and any activities that the enter-
prises have not been authorized to undertake. The Director is also
required to define the terms “mortgage loan origination” and “sec-
ondary mortgage market” consistent with the chartering acts. None
of this section’s provisions limits the Director’s ability to review ex-
isting programs or activities to ensure that they are being con-
ducted in a safe and sound manner and in compliance with the
mission of the enterprises.

Section 123. Conforming loan limit

Subsections (a) and (b) of this section update statutory language
from 1981 that set conforming loan limits for Fannie Mae and
Freddie Mac, and provided for adjustments upward through an
index/housing survey. While the conforming loan limit has been
raised every year since 1981, this section merely inserts 2005 con-
forming loan limits that were set by the current regulator at
$359,650 for a one-unit single family residence; $460,400 for a two-
unit family residence; $556,500 for a three-unit family residence
and $691,600 for a four-unit family residence. The subsections
allow for these limits to be adjusted annually, starting on January
1 after the effective date of this legislation, to reflect increases and,
for the first time, decreases in housing prices, and a new method
for establishing annual adjustments authorized in subsection (c).

These subsections also authorize Fannie Mae and Freddie Mac to
further increase loan limits above the conforming loan limits in an
area in which the median home price is greater than the con-
forming loan limit. The enterprises may adjust loan limits in any
such area up to the lesser of 150 percent of the conforming loan
limit or the area median home price. This increase applies only to
mortgages on which are based securities issued and sold by an en-
terprise. This provision is different than current law that provides
similar loan limit adjustments for Alaska, Hawaii, Guam and the
Virgin Islands set at 150 percent of the conforming loan limit,
without any relationship to median home prices.

Subsection (c) requires the Director to develop a Housing Price
Index, which would be subject to a GAO audit on the methodology
and timing of the index followed by a report to Congress. Sub-
section (d) requires the Director to conduct a study, within six
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months of the effective date, of issues related to loan limits in high
cost areas. If the study concludes that the restriction only to mort-
gages securitized by an enterprise causes an increase in the cost
to borrowers, the Director would have authority to terminate re-
strictions.

Subsection (e) allows adjustment of conforming loan limits under
current law during the interim period between the enactment and
effective dates to account for increases in home prices under the ex-
isting index.

Section 124. Annual housing report regarding regulated entities

The Director must submit an annual report to Congress after re-
viewing the Affordable Housing Activities Reports (AHARs) sub-
mitted by Fannie Mae and Freddie Mac and certain reports on the
FHLBs in supporting low income housing and community develop-
ment.

The Director’s report will examine the affordable housing goals
and how each enterprise is complying with those goals and the
housing fund provisions, the progress of the FHLBs in their Afford-
able Housing Program (AHP), and whether the regulated entities
are achieving their respective missions. The bill requires detailed
reporting by the Agency on housing and affordable housing issues
and requires a detailed monthly survey of mortgage markets to as-
sist the Agency in this report and in the establishment of the hous-
ing price index methodology to determine loan limits. Data col-
lected for the monthly survey must be made public, but the Agency
may modify the data in order to not reveal a borrower’s identity.

This provision also requires the Agency, consistent with the Ad-
ministrative Procedures Act, to formulate standards by which loans
purchased and/or securitized by the enterprises shall be character-
ized as subprime loans. These standards are solely to provide data
to identify the extent to which each enterprise is engaged in pur-
1chasing or other secondary market activities involving subprime
oans.

The Agency must also in its report identify the extent to which
each enterprise is purchasing and securitizing subprime loans, and
compare the characteristics of subprime loans purchased and
securitized by the enterprises with other loans.

Section 125. Revision of housing goals

This section eliminates the current housing goals and replaces
them with three single-family housing goals and a multifamily spe-
cial affordable housing goal, to be established annually. A deadline
for the annual goals must be adopted to allow sufficient planning
by the enterprises to meet the goals.

In establishing and implementing the goals, the Director must
require the enterprises to disclose appropriate information to allow
the Director to assess if there are any disparities in interest rates
between minorities and non-minorities of similar creditworthiness.
If the Director determines that interest rate disparities exist, those
findings must be reported to Congress and the Director must in-
struct the enterprise to take appropriate action to remedy the in-
terest rate disparities identified.

This section requires the Director to establish three single-family
purchase goals for conventional, conforming, single-family, owner-
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occupied, purchase money mortgages, financing housing for: (1)
families with incomes of 80 percent or less of area median income
(AMI); (2) families in census tracts with median incomes of 80 per-
cent or less of AMI and families with incomes less than 100 percent
of AMI who reside in minority tracts; and (3) families with incomes
of 50 percent or less of AMI.

Compliance with the single-family goals for each year will be
measured by whether the numerical target established by the Di-
rector is met or exceeded. Such targets are to be established pro-
spectively, using a rolling average of data derived from the Home
Mortgage Disclosure Act (HMDA) for the three immediately pre-
ceding years for which information under HMDA is publicly avail-
able, except that the Director may increase such targets to reflect
expected changes in market performance.

The Director will notify each enterprise 30 days prior to deter-
mination of compliance with the single-family goals, and before
public notice. The enterprises have 30 days from receipt of notice
to comment on the determination.

The Director is required to establish a Multifamily Special Af-
fordable Goal for each of the following types of multifamily hous-
ing: (1) mortgages that finance dwelling units for families with in-
comes of 50 percent or less of AMI, and (2) mortgages that finance
dwelling units assisted by the low-income housing tax credit, which
are affordable to under 60 percent of AMI. The Director is also in-
structed to establish additional requirements within the Multi-
family Special Affordable Goal for small loans measured by either
glOl}"fgage amounts or number of dwelling units in the project or

oth.

The establishment of the multifamily goals must be based on cer-
tain statutory factors including national multifamily mortgage
credit needs, the size of the multifamily market, the ability of en-
terprises to lead the industry in making multifamily mortgage
credit available for underserved markets, such as for small multi-
family projects of 5-50 units, multifamily projects in need of reha-
bilitation, and properties located in rural areas defined to include
micropolitan areas and tribal lands.

The Director is instructed to determine compliance with both the
Multifamily Special Affordable Goal and the additional require-
ment to purchase smaller multifamily loans.

Under this section, an enterprise may petition the Director, in
writing, for a reduction in the housing goals. The Director may re-
duce the goal level only if market and economic conditions or the
financial condition of the enterprise requires such action, or if ef-
forts to meet the goal would result in liquidity constraints, over-
investment in certain market segments, or other consequences con-
trary to the enterprise’s purpose. The Director is required to make
a determination regarding any proposed reduction within 30 days
of receipt of the petition. The 30-day period may be extended, only
if the Director requires additional information from the enterprise.
A denial from the Director to reduce the level of the goal may be
appealed in the courts.

Section 126. Duty to serve underserved markets

This section adds a duty to increase liquidity of mortgage invest-
ments and improve the distribution of investment capital available
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for mortgage financing for underserved markets. This section in-
structs the enterprises to undertake activities relating to mortgages
on housing for very low (50 percent and less of AMI), low (80 per-
cent and less of AMI) and moderate (100 percent and less of AMI)
income families.

To meet this duty, each enterprise must lead the industry in de-
veloping loan products and flexible underwriting guidelines to fa-
cilitate a secondary market in manufactured housing, preservation
of affordable housing (including through current government pro-
grams), and rural housing. The Director is also authorized to estab-
lish other underserved markets that lack adequate credit through
conventional lending sources.

Within six months of the effective date, the Director must estab-
lish a manner for evaluating compliance of the enterprises under
each of the three categories of the duty to serve provisions. When
evaluating compliance, the Director will take into consideration: (1)
the development of loan products and more flexible underwriting
guidelines; (2) the extent of outreach to qualified loan sellers in un-
derserved markets; and (3) the volume of loans purchased in such
underserved markets.

The Director must report to Congress annually on this evaluation
and the duty to serve provisions are enforceable under the same
provisions as the housing goals.

Section 127. Monitoring and enforcing compliance with housing
goals

The Director is authorized to take a number of steps to enforce
compliance, including cease-and-desist orders, refusal to authorize
new activities or programs, and civil money penalties not to exceed
$50,000 per day, if the enterprise has failed to meet a housing goal,
has failed to submit a housing plan if required, submits an unac-
ceptable plan, fails to comply with the plan, or violates any other
rule, regulation, or order relative to the housing goals.

Section 128. Affordable housing fund

Subsections (a) through (d) establish the affordable housing fund,
outline eligible activities, and specify the amounts to be allocated
by each enterprise.

The purpose of the affordable housing fund is to: (1) increase
homeownership for extremely low-income families, defined as 30
percent of area median income (AMI) and very low-income families,
defined as 50 percent of AMI; (2) increase investment in housing
in low-income areas and areas designated as qualified census tracts
or an area of chronic economic distress; (3) increase and preserve
the supply of rental and owner-occupied housing for extremely low-
and very low-income families; and (4) increase investment in eco-
nomic and community development in economically underserved
areas. “Economically underserved areas” are defined as census
tracts where 20 percent of the population is below the poverty line
or median family income does not exceed the greater of 80 percent
of AMI or 80 percent of state median income.

In 2006, each enterprise will reserve 3.5 percent of its 2005 after-
tax income for the fund. After establishing the affordable housing
fund, each enterprise allocates 5 percent of after-tax income annu-
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ally to the fund, provided each enterprise is adequately capitalized
and generates after-tax income for the preceding year.

Fund monies will be used only for: (1) the production, preserva-
tion, and rehabilitation of rental housing for extremely low- and
very low-income families; (2) the production, preservation and reha-
bilitation of housing for homeownership, such as down payment as-
sistance, closing costs, and assistance for interest-rate buy-downs,
for extremely low- and very-low income families who are first-time
homebuyers; and (3) leveraged grants. At least 10% of the afford-
able housing fund monies must be used for homeownership activi-
ties.

In subsection (e), each enterprise is authorized to distribute no
more than 12.5 percent of the overall fund monies for leveraged
grants. Eligible purposes for leveraged grants are: (1) development,
preservation, rehabilitation, or purchase of affordable housing that
meets underserved needs for affordable housing; and (2) community
or economic development activities in economically underserved
areas; or (3) a combination of those two. Recipients of leveraged
grants shall include only certain entities, such as a low income
housing funds, state or local housing finance agencies, non-profit
affordable housing organizations, community development financial
institutions, national non-profit housing intermediaries, community
development corporations, and community development entities.

Eligible uses of leveraged grants are limited to providing loan
loss reserves, capitalizing a revolving loan fund, providing equity
capitalization to an affordable housing fund, capitalizing a commu-
nity development or economic development fund, establishing risk
sharing loans, and funding specific investment plans. The distribu-
tion of leveraged grants is subject to an application process estab-
lished through regulation by the Agency and any returns from le-
veraged grants accrue to the affordable housing fund.

In subsection (f), any amounts allocated from the affordable
housing fund must be used or committed within two years, and any
return on investment from fund monies shall be used only for eligi-
ble uses of the fund. The Director shall issue regulations to ensure
that monies may not be used for administrative, outreach, or other
costs incurred by the enterprises or any fund recipients, except that
the Director may allow certain administrative costs to be used by
the enterprises for maintaining the affordable housing fund and
carrying out the program. This subsection also specifically prohibits
the use of the affordable housing fund monies to count toward
housing goals, unless non-fund monies are used to purchase the
mortgages.

The Director, through regulation, must ensure that funds award-
ed to a national non-profit housing intermediary are not used to
distribute sub-grants to other non-profit entities.

Subsection (g) requires the enterprises to submit quarterly re-
ports to the Director and the Affordable Housing Board outlining
the activities funded through the affordable housing fund. These
reports will be made publicly available. The Affordable Housing
Board shall review each report to determine whether the funded
activities are consistent with the criteria established by the Direc-
tor. Any failure to use these funds properly will result in an enter-
prise having to replace those funds.
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Subsection (j) requires the Director to appoint an Affordable
Housing Board comprised of 7, 9, or 11 persons. The Board shall
at least include the Director, the Secretaries of HUD and Agri-
culture, two persons from for-profit housing organizations, and 2
persons from non-profit housing organizations. The non-govern-
mental members of the Affordable Housing Board shall be limited
to a term of three years. The Affordable Housing Board shall meet
at least four times a year to determine extremely low- and very
low-income housing needs and to provide advice to the Director on
establishing the selection criteria for the affordable housing fund.
Additional tasks of the Affordable Housing Board shall include a
review of the operations under the affordable housing fund and a
review of the quarterly reports submitted by the enterprises that
outline activities funded by the affordable housing fund.

The Director shall issue regulations to carry out the affordable
housing fund, including an annual audit of each enterprise’s afford-
able housing fund activities. The Director shall also issue regula-
tions outlining that the selection of funded activities shall be based
on a specific criteria, including a prioritization of funding based
upon greatest impact, geographic diversity, the ability of an entity
to obligate amounts and undertake activities in a timely manner,
and, in the case of rental housing, the extent and duration for
which rents will remain affordable.

Section 129. Consistency with mission

This section clarifies that the changes made relating to housing
goals, duty to serve, and the affordable housing fund should not be
construed to authorize an enterprise to engage in any program or
activity that contravenes or is inconsistent with the charter acts of
the enterprises.

Section 130. Enforcement

This section expands the enforcement authority currently pro-
vided the HUD Secretary with respect to enforcement of the enter-
prises’ housing goals. The expanded authority allows the Director
to issue and serve a notice of charges and to impose cease and de-
sist and civil money penalties on an enterprise, if the Director de-
termines that the enterprise has: (1) failed to meet a housing goal,
(2) failed to submit a report under section 1314 or certain other
sections; (3) failed to submit an acceptable housing plan, if re-
quired; or (4) fails to comply with the plan or any other order, rule,
or regulation under sections 1321 through 1348 of the Housing and
Community Development Act of 1992, as amended by this bill.

The Director may directly seek enforcement in the United States
District Court for the District of Columbia or the United States
District Court within the jurisdiction of which the headquarters of
the enterprise is located.

Section 131. Conforming amendments

Makes changes that are necessary to conform existing law with
new provisions in H.R. 1461, such as eliminating references to the
“Secretary of HUD” and replacing them with the “Director,” strik-
ing sections made unnecessary by earlier parts of the bill, and
striking outdated provisions pertaining to the issuance of regula-
tions.
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Subtitle C—Prompt Corrective Action

Section 141. Capital classifications

This section establishes capital classifications for the Federal
Home Loan Banks as well as for Fannie Mae and Freddie Mac.
Those regulated entities can be classified as: adequately capital-
ized, undercapitalized, significantly undercapitalized, and critically
undercapitalized. The Director may reclassify a regulated entity at
any time, if: (1) the Director determines in writing that a regulated
entity is engaging in conduct that could result in a rapid depletion
of core or total capital or, in the case of an enterprise, the value
of the property securitized has decreased significantly; (2) after no-
tice and hearing, the Director determines that the entity is in an
unsafe or unsound condition; or (3) if the entity is engaging in an
unsafe or unsound practice, as deemed by the Director under sec-
tion 1371(b).

A regulated entity will make no capital distribution if, after mak-
ing the distribution, the entity would be undercapitalized.

Section 142. Supervisory actions applicable to undercapitalized reg-
ulated entities

If a regulated entity becomes undercapitalized, it will be mon-
itored for compliance with a capital restoration plan and will re-
quire prior approval of any new programs or activities. Addition-
ally, the Director will have the authority to restrict the asset
growth of an undercapitalized entity. Undercapitalized entities may
not acquire any interest in any entity or engage in a new program
or activity without prior approval from the Director. If the Director
determines it is necessary, the Director also may use authority and
take actions applicable to significantly undercapitalized enter-
prises.

Section 143. Supervisory actions applicable to significantly under-
capitalized regulated entities

This section makes existing discretionary actions mandatory for
significantly undercapitalized entities. The Director must take one
or more supervisory actions to improve the management of the en-
tity, including the ordering of a new election for the board of direc-
tors, dismissal of directors or executive officers, or requiring the en-
tity to employ qualified management. Additionally, a significantly
undercapitalized regulated entity cannot, without prior written ap-
proval by the Director, pay any bonus to any executive officer or
provide compensation to any executive officer that exceeds that offi-
cer’'s average rate of compensation from the preceding calendar
year.

Section 144. Authority over critically undercapitalized regulated en-
tities

The Director may establish a conservatorship or receivership
over critically undercapitalized entities for the purpose of reorga-
nizing, rehabilitating, or winding up the affairs of a regulated enti-
ty. The grounds for appointing a conservator or receiver include:
assets are insufficient to cover obligations; there is a substantial
dissipation of assets due to violations of law or unsafe or unsound
practices; an unsafe or unsound condition; violations of cease-and-
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desist orders; concealment of books, papers, records or assets; the
inability to meet obligations; losses that will deplete all of its cap-
ital; any violation of law likely to cause insolvency or substantial
dissipation of assets or earnings; by resolution of a regulated enti-
ty’s board of directors; undercapitalization; critical undercapitaliza-
tion; or a determination that an entity is guilty of money laun-
dering.

The Agency, as conservator or receiver, may issue regulations as
appropriate for the conduct of the conservatorship or receivership.
The Agency succeeds to all the rights, titles, powers, and privileges
of the regulated entity and of any stockholder, officer, or director
of such regulated entity, and title to the books, records, and assets
of any other legal custodian of such regulated entity. The Agency
shall take over all assets and obligations of the regulated entity,
perform all functions of the regulated entity, and preserve and con-
serve the assets and property of the regulated entity.

The Agency, as conservator, may take such action as may be nec-
essary to put the regulated entity into a sound and solvent condi-
tion, and to carry out the business of the entity. As receiver, the
Agency may place a regulated entity into liquidation having due re-
gard for the housing finance market and may organize a successor
entity.

The Agency, as conservator or receiver, may transfer any asset
or liability of the regulated entity in default without any approval,
assignment or consent. Any Federal Home Loan Bank may acquire
the assets of any Bank with the approval of the Agency. The Agen-
cy, as conservator or receiver, shall pay all valid obligations of the
regulated entity, to the extent proceeds of operations or sales are
available. The Agency shall have the authority to issue subpoenas
for the purposes of carrying out its authorities, and may contract
for services relating to the carrying out of its functions, actions, ac-
tivities, or duties. The Agency also is granted any incidental au-
thorities it may need to carry out its powers as conservator or re-
ceiver.

The Agency, as receiver, must promptly publish and mail notice
to the creditors of the regulated entities to present their claims to
the receiver. The receiver may allow or disallow claims by creditors
according to the provisions set forth in this section. The right of a
conservator or receiver shall be subject to the limitations on the
powers of a receiver under section 402 through 407 of the Federal
Deposit Insurance Corporation Improvement Act of 1991 con-
cerning financial system risk. Also, mortgages, or interest in a pool
of mortgages, held in trust, custodial, or agency capacity by a regu-
lated entity shall not be available to satisfy the claims of creditors
generally. Such mortgages or interest in a pool of mortgages shall
be held by the conservator or receiver for the beneficial owners of
such mortgages in accordance with the terms of the agreement cre-
ating such trust, custodial, or agency agreement.

The Agency as conservator or receiver may disaffirm or repudiate
any contract or lease to which the regulated entity is a party the
performance of which the conservator or receiver determines to be
burdensome and the repudiation of which will promote the orderly
administration of the affairs of the regulated entity. Specific provi-
sions are established for the treatment of qualified financial con-
tracts, including swap agreements and master agreements.
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The Agency may organize a limited-life regulated entity (LLRE)
if a regulated entity is in default or it is in danger of default. The
Director shall grant a temporary charter to the LLRE and the
LLRE shall assume the liabilities of the regulated entity, purchase
the assets of the regulated entity, and perform any other tem-
porary functions which the Agency may prescribe. The Agency will
not have the authority to revoke the charter of a regulated entity.

Section 145. Conforming amendments

This section makes changes that are necessary to conform exist-
ing law with the new provisions included in H.R. 1461.

Subtitle D—Enforcement Actions

Section 161. Cease-and-desist proceedings

If a regulated entity or regulated entity affiliated party is en-
gaged in, has engaged in, or is about to engage in, an unsafe or
unsound practice or is violating, has violated, or is about to violate
a law, rule, or condition, the Director may issue and serve a notice
of charges with respect to these actions. The Director may deem an
entity to be engaged in unsafe and unsound practices if the entity
receives a less than satisfactory rating for asset quality, manage-
ment, earnings, or liquidity in its most recent exam.

Section 162. Temporary cease-and-desist proceedings

Whenever the Director determines that the violation or threat-
ened violation or unsafe or unsound practice specified in the notice
of charges is likely to cause insolvency or a significant dissipation
of assets or earnings or is likely to weaken the condition of the reg-
ulated entity prior to completion of the proceedings for issuance of
a permanent cease-and-desist order, the Director may issue a tem-
porary cease-and-desist order requiring the regulated entity to dis-
continue such violation or practice and to take affirmative action
to prevent or remedy such condition. The Agency may enforce these
orders through its independent litigation authority.

Section 163. Prejudgment attachment

In any action brought pursuant to this title, or to enforce an
order for money damages, restitution, or civil money penalties, the
Director or the Attorney General may seek prohibitions against the
withdrawal, transfer, removal, dissipation of any funds, assets, or
other property.

Section 164. Enforcement and jurisdiction

The Director is granted independent litigation authority to en-
force the provisions under this title.

Section 165. Civil money penalties

Violations of this title, the authorizing statutes, or any order,
condition, rule, regulation, or the engaging in unsafe or unsound

ractices shall result in civil money penalties of not more than
gl0,000 for each day which the violation continues.

If a regulated entity or regulated entity affiliated party commits
any violation described above, recklessly engages in unsafe or un-
sound practices, or breaches any fiduciary duty and these actions
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are part of a pattern of misconduct, will result in more than a
minimal loss, or result in a pecuniary gain or other benefit, the
party shall forfeit and pay a civil penalty of not more than $50,000
for each day which the violation continues.

If a regulated entity or regulated entity affiliated party know-
ingly commits any violation described above, engages in unsafe or
unsound practices, or breaches any fiduciary duty, and knowingly
and recklessly causes a substantial loss to such regulated entity re-
sults in a substantial pecuniary gain or other benefit, the party by
reason of such violation, practice, or breach shall forfeit the gain
and pay a civil penalty in an amount not to exceed the maximum
amount permitted for each day which the violation continues. The
maximum daily amount for any civil money penalty that can be as-
sessed is not to exceed $2,000,000 for any individual and shall be
$2,000,000 for any regulated entity.

Section 166. Removal and prohibition authority

The Director may by order suspend a party from office or pro-
hibit such party from further participation in the affairs of the reg-
ulated entity, if the Director determines that the party has violated
a law, order, or condition; engaged in any unsafe and unsound ac-
tivity; or committed a violation of fiduciary duty and that such ac-
tion is necessary for the protection of the regulated entity, there
has been an adverse financial impact on the entity, or such breach
was willful and dishonest.

A party that is suspended and/or prohibited from participation in
the affairs of a regulated entity under this section may apply to the
courts for a stay of such suspension.

Section 167. Criminal penalty

This section provides that a person, who is subject to a removal
or prohibition order and who knowingly participated directly or in-
directly in the conduct of the affairs of any regulated entity, shall
be fined not more than $1,000,000, imprisoned for not more than
5 years, or both.

Section 168. Subpoena authority
The Agency is granted the power to issue and enforce subpoenas.

Section 169. Conforming amendments
This section includes various conforming amendments.

Subtitle E—General Provisions

Section 181. Presidentially appointed directors of enterprises

The boards of Fannie Mae and Freddie Mac will no longer have
presidentially appointed directors. The size of the boards may vary
from 7-15 members.

Section 182. Report on portfolio operations, safety and soundness,
and mission of enterprises

Within a year, the Agency must submit a report to Congress on
the portfolio holdings of Fannie Mae and Freddie Mac, a descrip-
tion of risk implications, and analyses of safety and soundness,
mission, and systemic risk factors.
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Section 183. Conforming and technical amendments
This section includes various conforming amendments.

Section 184. Study of alternative secondary market systems

The Agency, in consultation with the Federal Reserve, the De-
partment of Treasury, and the Department of Housing and Urban
Development, shall conduct a study of the effects on financial and
housing finance markets of alternatives to the current secondary
market system for housing finance.

Section 185. Effective date

Except as specifically provided, this legislation shall take effect
on the expiration of the 1-year period beginning on the date of en-
actment.

TITLE II-FEDERAL HOME LOAN BANKS

Section 201. Definitions
New definitions are provided.

Section 202. Directors

The board of a Federal Home Loan Bank will have 13 elected di-
rectors, unless the Director otherwise decides, with terms of four
years. The members of a Federal Home Loan Bank shall have a
majority of the board seats. One-third of the directors will be inde-
pendent with at least 2 being public interest directors. Each Bank
may pay directors for reasonable compensation and expenses.

Section 203. Federal Housing Finance Agency oversight of Federal
Home Loan Banks

The Federal Housing Finance Board is abolished and replaced by
the Federal Housing Finance Agency.

Section 204. Joint activities of banks

Any two or more Federal Home Loan Banks may establish a
joint office for the purpose of performing functions for or providing
services to the Banks on a common or collective basis. This section
is not intended to broaden the activities of the Banks, but to pro-
vide the Banks a means through which they can more efficiently
conduct some of their business operations.

Section 205. Sharing of information between Federal Home Loan
Banks

The Director shall prescribe rules to ensure that each Federal
Home Loan Bank has access to information that the Bank needs
to determine the nature and extent of its joint and several liability
within the Bank System.

Section 206. Reorganization of banks and voluntary merger

Any Federal Home Loan Bank may merge with another upon ap-
proval of their boards and of the Director of the Agency.

Section 207. Securities and Exchange Commission disclosure

The Federal Home Loan Banks are exempted from compliance
with some disclosures under the Securities and Exchange Act of
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1934 and some SEC regulations relating to capital stock registered
pursuant to this act and other obligations.

Section 208. Community financial institution members

Eligibility for Federal Home Loan Bank members to use ad-
vances for small businesses, farms, and agribusinesses, or use such
loans as collateral for advances, is raised to $1 billion in assets and
such community financial institutions may also use advances for
community development lending and such loans as collateral for
advances.

Section 209. Technical and conforming amendments

Makes changes that are necessary to conform existing law with
new provisions included in H.R. 1461, such as eliminating ref-
erences to the “Office of Federal Housing Enterprise Oversight”
and the “Federal Housing Finance Board,” replacing them with the
“Director of the Federal Housing Finance Agency,” setting the pay
scale for the Director and Deputy Directors, striking sections made
unnecessary by other parts of the bill, and establishing an Office
of the Inspector General.

Section 210. Study of affordable housing program use for long-term
care facilities

GAO is required to study the use of the Federal Home Loan
Banks’ Affordable Housing Program to fund long-term care facili-
ties for low- and moderate-income individuals and its applicability
to the affordable housing funds of the enterprises.

Section 211. Effective date
This title will be effective one year from the date of enactment.

TITLE III—-TRANSFER OF FUNCTIONS, PERSONNEL, AND
PROPERTY OF OFFICE OF FEDERAL HOUSING ENTER-
PRISE OVERSIGHT, FEDERAL HOUSING FINANCE
BOARD AND DEPARTMENT OF HOUSING AND URBAN
DEVELOPMENT

Subtitle A—Office of Federal Housing Enterprise Oversight

Section 301. Abolishment of OFHEO

The Office of Federal Housing Enterprise Oversight (OFHEO) is
abolished one year after the date of enactment. During that one-
year period, OFHEO will continue to have oversight and regulatory
authority for the safety and soundness of Fannie Mae and Freddie
Mac; OFHEO will fulfill all its current duties during this time pe-
riod.

Section 302. Continuation and coordination of certain regulations

All regulations and other regulatory actions relating to the over-
sight of the enterprises will remain in effect and be enforceable at
the Agency.
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Section 303. Transfer and rights of employees of OFHEO

Employees transferred will be guaranteed a position with the
Agency and will retain their benefits for one year following the
transfer.

Section 304. Transfer of property and facilities
The property of OFHEO will become the property of the Agency.

Subtitle B—Federal Housing Finance Board

Section 321. Abolishment of the Federal Housing Finance Board

The Federal Housing Finance Board is abolished one year after
the date of enactment. During that one-year period, the Finance
Board will continue to have oversight and regulatory authority for
the safety and soundness and mission of the Federal Home Loan
Bank System.

Section 322. Continuation and coordination of certain regulations

All regulations and other regulatory actions relating to the over-
sight of the Federal Home Loan Banks will remain in effect and
be enforceable at the Agency.

Section 323. Transfer and rights of employees of the Federal Hous-
ing Finance Board

Employees transferred will be guaranteed a position with the
Agency and will retain their benefits for one year following the
transfer.

Section 324. Transfer of property and facilities
The property of FHFB will become the property of the Agency.

Subtitle C—Department of Housing and Urban Development

Section 341. Termination of enterprise-related functions

The Secretary of HUD, in consultation with the Director of
OFHEO, will determine, within 6 months of enactment, which
functions and employees of HUD are “enterprise-related” and will
transfer to the Agency on the effective date. During the one-year
period between the enactment and effective dates, HUD will con-
tinue to oversee the affordable housing goals, new programs, and
mission of the enterprises.

Section 342. Continuation and coordination of certain regulations

All regulations and other regulatory actions relating to oversight
of the enterprises will remain in effect and be enforceable at the
Agency.

Section 343. Transfer and rights of employees

Employees transferring will be guaranteed a position in the
Agency and will retain their benefits for one year following the
transfer.

Section 344. Transfer of appropriations, property, and facilities

The property and unexpended appropriations of HUD related to
enterprise oversight will transfer to the Agency.
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CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3(e) of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italic,
existing law in which no change is proposed is shown in roman):

HOUSING AND COMMUNITY DEVELOPMENT ACT OF 1992

* * *k & * * *k

TITLE XIII—GOVERNMENT SPONSORED
ENTERPRISES

* * & * * * &

SEC. 1303. DEFINITIONS.
For purposes of this title:
(2) AGENCY.—The term “Agency” means the Federal Housing
Finance Agency.
(3) AUTHORIZING STATUTES.—The term “authorizing statutes’
means—
(A) the Federal National Mortgage Association Charter
Act;
(B) the Federal Home Loan Mortgage Corporation Act;

2

and
(C) the Federal Home Loan Bank Act.

(4) BOARD.—The term “Board” means the Housing Finance
Oversight Board established under section 1313B.

(5) BUSINESS ACTIVITY.—The term “business activity” means,
with respect to an enterprise, any offering, undertaking,
transacting, conducting, or engaging in any conduct, activity, or
product by the enterprise, as the Director shall provide.

[(2)]1 (6) CAPITAL DISTRIBUTION.—

(A) IN GENERAL.—The term “capital distribution”
means—

(i) any dividend or other distribution in cash or in
kind made with respect to any shares of, or other own-
ership interest in, an enterprise, except a dividend
consisting only of shares of [the enterprisel the regu-
lated entity;

(il) any payment made by an enterprise to repur-
chase, redeem, retire, or otherwise acquire any of its
shares, including any extension of credit made to fi-
nance an acquisition by [the enterprisel the regulated
entity of such shares; and

* * *k & * * *k

(B) EXCEPTION.—Any payment made by an enterprise to
repurchase its shares for the purpose of fulfilling an obli-
gation of [the enterprisel the regulated entity under an
employee stock ownership plan that is qualified under sec-
tion 401 of the Internal Revenue Code of 1986 or any sub-
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stantially equivalent plan, as determined by the Director,
shall not be considered a capital distribution.

[(3)1 (7) COMPENSATION.—The term “compensation” means
any payment of money or the provision of any other thing of
current or potential value in connection with employment.

(8) CONFORMING MORTGAGE.—The term “conforming mort-
gage” means, with respect to an enterprise, a conventional mort-
gage having an original principal obligation that does not ex-
ceed the dollar limitation, in effect at the time of such origina-
tion, under, as applicable—

(A) section 302(b)(2) of the Federal National Mortgage
Association Charter Act; or

(B) section 305(a)(2) of the Federal Home Loan Mortgage
Corporation Act.

[(4)] (9) CORE CAPITAL.—The term “core capital” means,
with respect to an enterprise, the sum of the following (as de-
termined in accordance with generally accepted accounting
principles):

* * *k & * * *k

[(5)] (10) DIRECTOR.—The term “Director” means the Direc-
tor of the [Office of Federal Housing Enterprise Oversight of
the Department of Housing and Urban Development] Federal

Housing Finance Agency.
[(6)]1 (11) ENTERPRISE.—The term “enterprise” means—
% % £ £ % % *

[()] (12) EXECUTIVE OFFICER.—The term “executive officer”
means, with respect to [an enterprisel a regulated entity, the
chairman of the board of directors, chief executive officer, chief
financial officer, president, vice chairman, any executive vice
president, and any senior vice president in charge of a prin-
cipal business unit, division, or function.

(13) EXTREMELY LOW-INCOME.—The term “extremely low-in-
come” means—

(A) in the case of owner-occupied units, income not in ex-
cess of 30 percent of the area median income; and

(B) in the case of rental units, income not in excess of 30
percent of the area median income, with adjustments for
smaller and larger families, as determined by the Sec-
retary.

(14) FEDERAL HOME LOAN BANK.—The term “Federal home
loan bank” means a bank established under the authority of the
Federal Home Loan Bank Act.

[(8)1 A( ;5)*L£%-INCOME.—The term “low-income” means—

( I

(B) in the case of rental units, income not in excess of
80 percent of area median income, with adjustments for
smaller and larger families, as determined by the
[Secretaryl Director.

(16) LOW-INCOME AREA.—The term “low income area” means
a census tract or block numbering area in which the median in-
come does not exceed 80 percent of the median income for the
area in which such census tract or block numbering area is lo-
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cated, and, for the purposes of section 1332(a)(2), shall include
families having incomes not greater than 100 percent of the
area median income who reside in minority census tracts.

[(9]1 (17) MEDIAN INCOME.—The term “median income”
means, with respect to an area, the unadjusted median family
income for the area, as determined and published annually by
the [Secretary]l Director.

[(10)] (I8 MODERATE-INCOME.—The term “moderate-in-
come” means—

(B) in the case of rental units, income not in excess of
area median income, with adjustments for smaller and
larger families, as determined by the [Secretaryl Director.

(19) MORTGAGE MARKETS.—The terms “mortgage loan origi-
nation” and “secondary mortgage market” shall have such
meanings as the Director shall, by regulation, prescribe con-
sistent with the Federal National Mortgage Association Charter
Act and the Federal Home Loan Mortgage Corporation Act. The
Director shall issue such regulations not later than the expira-
tion of the 12-month period beginning on the effective date
under section 185 of the Federal Housing Finance Reform Act
of 2005, and the Director shall review such regulations on a
periodic basis.

[(11)] (20) MORTGAGE PURCHASES.—The term “mortgage
purchases” includes mortgages purchased for portfolio or
securitization.

[(12)] (21) MULTIFAMILY HOUSING.—The term “multifamily
housing” means a residence consisting of more than 4 dwelling
units.

(22) NEW BUSINESS ACTIVITY.—The term “new business activ-
i%}” means, with respect to an enterprise, a business activity
that—

(A) is materially changed or materially different from
any of the business activities that the enterprise was engag-
ing in on the effective date under section 185 of the Federal
Housing Finance Reform Act of 2005; and

(B) the enterprise has not previously obtained authoriza-
tion, pursuant to the provisions of section 1321(c), to offer,
undertake, transact, conduct, or engage in.

[(13)] (23) NEW PROGRAM.—The term “new program” means,
with respect to an enterprise, any program for the purchasing,
servicing, selling, lending on the security of, or otherwise deal-

ing in, conventional mortgages that—

* * *k & * * %

[(14) OFFICE.—The term “Office” means the Office of Federal
Housing Enterprise Oversight of the Department of Housing
and Urban Development.

[(15) SECRETARY.—The term “Secretary” means the Sec-
retary of Housing and Urban Development. ]

(24) REGULATED ENTITY.—The term ‘“regulated entity”
means—

(A) the Federal National Mortgage Association and any
affiliate thereof;
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(B) the Federal Home Loan Mortgage Corporation and
any affiliate thereof; and

(C) each Federal home loan bank.

(25) REGULATED ENTITY-AFFILIATED PARTY.—The term “regu-
lated entity-affiliated party” means—

(A) any director, officer, employee, or controlling stock-
holder of, or agent for, a regulated entity;

(B) any shareholder, affiliate, consultant, or joint venture
partner of a regulated entity, and any other person, as de-
termined by the Director (by regulation or on a case-by-case
basis) that participates in the conduct of the affairs of a
regulated entity; and

(C) any independent contractor for a regulated entity (in-
cluding any attorney, appraiser, or accountant); and

(D) any not-for-profit corporation that receives its prin-
cipal funding, on an ongoing basis, from any regulated en-
tity.

(26) RURAL AREAS.—The term “rural areas” means any areas
that are non-metropolitan areas (as such term is defined by the
Director of the Office of Management and Budget), including
micropolitan areas and tribal trust lands.

[(16)] (27) SINGLE FAMILY HOUSING.—The term “single fam-
ily housing” means a residence consisting of 1 to 4 dwelling
units.

[(17)] (28) STATE.—The term “State” means the States of
the United States, the District of Columbia, the Common-
wealth of Puerto Rico, the Commonwealth of the Northern
Mariana Islands, Guam, the Virgin Islands, American Samoa,
the Trust Territory of the Pacific Islands, and any other terri-
tory or possession of the United States.

[(18)] (29) ToTAL CAPITAL.—The term “total capital” means,
with respect to an enterprise, the sum of the following:

(A) * * %

* * *k & * * *

[(19)]1 (30) VERY LOW-INCOME.—The term “very low-income”
means—
(A) in the case of owner-occupied units, income not in ex-
cess of [60] 50 percent of area median income; and
(B) in the case of rental units, income not in excess of
[60] 50 percent of area median income, with adjustments
for smaller and larger families, as determined by the
[Secretaryl Director.

* * * * * * *
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Subtitle A—Supervision and Regulation of
Enterprises

PART 1—FINANCIAL SAFETY AND SOUNDNESS
REGULATOR

[SEC. 1311. ESTABLISHMENT OF OFFICE OF FEDERAL HOUSING EN-
TERPRISE OVERSIGHT.

[There is hereby established an office within the Department of
Housing and Urban Development, which shall be known as the Of-
fice of Federal Housing Enterprise Oversight.

[SEC. 1312. DIRECTOR.

[(a) APPOINTMENT.—The Office shall be under the management
of a Director, who shall be appointed by the President, by and with
the advice and consent of the Senate, from among individuals who
are citizens of the United States, have a demonstrated under-
standing of financial management or oversight, and have a dem-
onstrated understanding of mortgage security markets and housing
finance. An individual may not be appointed as Director if the indi-
vidual has served as an executive officer or director of an enter-
prise at any time during the 3-year period ending upon the nomi-
nation of such individual for appointment as Director.

[(b) TERM.—The Director shall be appointed for a term of 5
years.

[(c) VACANCY.—A vacancy in the position of Director shall be
filled in the manner in which the original appointment was made
under subsection (a).

[(d) SERVICE AFTER END OF TERM.—A Director may serve after
the expiration of the term for which the Director was appointed
until a successor Director has been appointed.

[(e) DEPUTY DIRECTOR.—

[(1) IN GENERAL.—The Office shall have a Deputy Director
who shall be appointed by the Director from among individuals
who are citizens of the United States, have a demonstrated un-
derstanding of financial management or oversight, and have a
demonstrated understanding of mortgage security markets and
housing finance. An individual may not be appointed as Dep-
uty Director if the individual has served as an executive officer
or director of an enterprise at any time during the 3-year pe-
riod ending upon the appointment of such individual as Deputy
Director.

[(2) FuncTioNs.—The Deputy Director shall have such func-
tions, powers, and duties as the Director shall prescribe. In the
event of the death, resignation, sickness, or absence of the Di-
rector, the Deputy Director shall serve as acting Director until
the return of the Director or the appointment of a successor
pursuant to subsection (c).

[SEC. 1313. DUTY AND AUTHORITY OF DIRECTOR.

[(a) DuTtYy.—The duty of the Director shall be to ensure that the
enterprises are adequately capitalized and operating safely, in ac-
cordance with this title.

[(b) AUTHORITY EXCLUSIVE OF SECRETARY.—The Director is au-
thorized, without the review or approval of the Secretary, to make
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such determinations, take such actions, and perform such functions
as the Director determines necessary regarding—

[(1) the issuance of regulations to carry out this part, sub-
title B, and subtitle C (including the establishment of capital
standards pursuant to subtitle B);

[(2) examinations of the enterprises under section 1317,

[(3) determining the capital levels of the enterprises and
classification of the enterprises within capital classifications
established under subtitle B;

[(4) decisions to appoint conservators for the enterprises;

[(5) administrative and enforcement actions under subtitle
B, actions taken under subtitle C with respect to enforcement
of subtitle B, and other matters relating to safety and
soundness;

[(6) approval of payments of capital distributions by the en-
terprises under section 303(c)(2) of the Federal National Mort-
gage Association Charter Act and section 303(b)(2) of the Fed-
eral Home Loan Mortgage Corporation Act;

[(7) requiring the enterprises to submit reports under sec-
tion 1314 of this title, section 309(k) of the Federal National
Mortgage Association Charter Act, and section 307(c) of the
Federal Home Loan Mortgage Corporation Act;

[(8) prohibiting the payment of excessive compensation by
the enterprises to any executive officer of the enterprises under
section 1318;

[(9) the management of the Office, including the establish-
ment and implementation of annual budgets, the hiring of, and
compensation levels for, personnel of the Office, and annual as-
sessments for the costs of the Office;

[(10) conducting research and financial analysis; and

[(11) the submission of reports required by the Director
under this title.

[(c) AUTHORITY SUBJECT TO APPROVAL OF SECRETARY.—Any de-
terminations, actions, and functions of the Director not referred to
in subsection (b) shall be subject to the review and approval of the
Secretary.

[(d) DELEGATION OF AUTHORITY.—The Director may delegate to
officers and employees of the Office any of the functions, powers,
and duties of the Director, as the Director considers appropriate.

[(e) INDEPENDENCE IN PROVIDING INFORMATION TO CONGRESS.—
The Director shall not be required to obtain the prior approval,
comment, or review of any officer or agency of the United States
before submitting to the Congress, or any committee or sub-
committee thereof, any reports, recommendations, testimony, or
comments if such submissions include a statement indicating that
the views expressed therein are those of the Director and do not
necessarily represent the views of the Secretary or the President.]
SEC. 1311. ESTABLISHMENT OF THE FEDERAL HOUSING FINANCE

AGENCY.

(a) ESTABLISHMENT.—There is established the Federal Housing
Finance Agency, which shall be an independent agency of the Fed-
eral Government.

(b) GENERAL SUPERVISORY AND REGULATORY AUTHORITY.—
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(1) IN GENERAL.—Each regulated entity shall, to the extent
provided in this title, be subject to the supervision and regula-
tion of the Agency.

(2) AUTHORITY OVER FANNIE MAE, FREDDIE MAC, AND FEDERAL
HOME LOAN BANKS.—The Director of the Federal Housing Fi-
nance Agency shall have general supervisory and regulatory au-
thority over each regulated entity and shall exercise such gen-
eral regulatory authority, including such duties and authorities
set forth under section 1313 of this Act, to ensure that the pur-
poses of this Act, the authorizing statutes, and any other appli-
cable law are carried out.

(¢c) SAVINGS PROVISION.—The authority of the Director to take ac-
tions under subtitles B and C shall not in any way limit the general
supervisory and regulatory authority granted to the Director.

SEC. 1312. DIRECTOR.

(a) ESTABLISHMENT OF POSITION.—There is established the posi-
tion of the Director of the Federal Housing Finance Agency, who
shall be the head of the Agency.

(b) APPOINTMENT; TERM.—

(1) APPOINTMENT.—The Director shall be appointed by the
President, by and with the advice and consent of the Senate,
from among individuals who are citizens of the United States,
have a demonstrated understanding of financial management
or oversight, and have a demonstrated understanding of capital
markets, including the mortgage securities markets and hous-
ing finance.

(2) TERM AND REMOVAL.—The Director shall be appointed for
a term of 5 years and may be removed by the President only for
cause.

(3) VACANCY.—A vacancy in the position of Director that oc-
curs before the expiration of the term for which a Director was
appointed shall be filled in the manner established under para-
graph (1), and the Director appointed to fill such vacancy shall
be appointed only for the remainder of such term.

(4) SERVICE AFTER END OF TERM.—An individual may serve
as the Director after the expiration of the term for which ap-
pointed until a successor has been appointed.

(5) TRANSITIONAL PROVISION.—Notwithstanding paragraphs
(1) and (2), the Director of the Office of Federal Housing Enter-
prise Ouversight of the Department of Housing and Urban Devel-
opment shall serve as the Director until a successor has been
appointed under paragraph (1).

(¢) DEPUTY DIRECTOR OF THE DIVISION OF ENTERPRISE REGULA-
TION.—

(1) IN GENERAL.—The Agency shall have a Deputy Director of
the Division of Enterprise Regulation, who shall be appointed
by the Director from among individuals who are citizens of the
United States, have a demonstrated understanding of financial
management or oversight and of mortgage securities markets
and housing finance.

(2) FUNCTIONS.—The Deputy Director of the Division of En-
terprise Regulation shall have such functions, powers, and du-
ties with respect to the oversight of the enterprises as the Direc-
tor shall prescribe.
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(d) DEPUTY DIRECTOR OF THE DIVISION OF FEDERAL HOME LOAN
BANK REGULATION.—

(1) IN GENERAL.—The Agency shall have a Deputy Director of
the Division of Federal Home Loan Bank Regulation, who shall
be appointed by the Director from among individuals who are
citizens of the United States, have a demonstrated under-
standing of financial management or oversight and of the Fed-
eral Home Loan Bank System and housing finance.

(2) FUNCTIONS.—The Deputy Director of the Division of Fed-
eral Home Loan Bank Regulation shall have such functions,
powers, and duties with respect to the oversight of the Federal
home loan banks as the Director shall prescribe.

(e) DEPUTY DIRECTOR FOR HOUSING.—

(1) IN GENERAL.—The Agency shall have a Deputy Director
for Housing, who shall be appointed by the Director from
among individuals who are citizens of the United States, and
have a demonstrated understanding of the housing markets
and housing finance.

(2) FUNCTIONS.—The Deputy Director for Housing shall have
such functions, powers, and duties with respect to the oversight
of the housing mission and goals of the enterprises, and with
respect to oversight of the housing mission of the Federal home
loan banks, as the Director shall prescribe.

(f) LIMITATIONS.—The Director and each of the Deputy Directors
may not—

(1) have any direct or indirect financial interest in any regu-
lated entity or regulated entity-affiliated party;

(2) hold any office, position, or employment in any regulated
entity or regulated entity-affiliated party; or

(3) have served as an executive officer or director of any regu-
lated entity, or regulated entity-affiliated party, at any time
during the 3-year period ending on the date of appointment of
such individual as Director or Deputy Director.

SEC. 1313. DUTIES AND AUTHORITIES OF DIRECTOR.
(a) DUTIES.—
h( ll)l fRINCIPAL DUTIES.—The principal duties of the Director
shall be—
(A) to oversee the operations of each regulated entity; and
(B) to ensure that—

(i) each regulated entity operates in a safe and sound
manner, including maintenance of adequate capital
and internal controls;

(ii) the operations and activities of each regulated en-
tity foster liquid, efficient, competitive, and resilient
national housing finance markets that minimize the
cost of housing finance (including activities relating to
mortgages on housing for low- and moderate- income
families involving a reasonable economic return that
may be less than the return earned on other activities);

(1i1) each regulated entity complies with this title and
the rules, regulations, guidelines, and orders issued
under this title and the authorizing statutes; and

(iv) each regulated entity carries out its statutory
mission only through activities that are consistent with
this title and the authorizing statutes.
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(2) SCOPE OF AUTHORITY.—The authority of the Director shall
include the authority—

(A) to review and, if warranted based on the principal
duties described in paragraph (1), reject any acquisition or
transfer of a controlling interest in an enterprise; and

(B) to exercise such incidental powers as may be nec-
essary or appropriate to fulfill the duties and responsibil-
ities of the Director in the supervision and regulation of
each regulated entity.

(b) DELEGATION OF AUTHORITY.—The Director may delegate to of-
ficers or employees of the Agency, including each of the Deputy Di-
rectors, any of the functions, powers, or duties of the Director, as the
Director considers appropriate.

(¢) LITIGATION AUTHORITY.—

(1) IN GENERAL.—In enforcing any provision of this title, any
regulation or order prescribed under this title, or any other pro-
vision of law, rule, regulation, or order, or in any other action,
suit, or proceeding to which the Director is a party or in which
the Director is interested, and in the administration of
conservatorships and receiverships, the Director may act in the
Director’s own name and through the Director’s own attorneys.

(2) SUBJECT TO SUIT.—Except as otherwise provided by law,
the Director shall be subject to suit (other than suits on claims
for money damages) by a regulated entity or director or officer
thereof with respect to any matter under this title or any other
applicable provision of law, rule, order, or regulation under this
title, in the United States district court for the judicial district
in which the regulated entity has its principal place of business,
or in the United States District Court for the District of Colum-
bia, and the Director may be served with process in the manner
prescribed by the Federal Rules of Civil Procedure.

SEC. 1313A. PRUDENTIAL MANAGEMENT AND OPERATIONS STAND-
ARDS.

(a) STANDARDS.—The Director shall establish standards, by regu-
lation, guideline, or order, for each regulated entity relating to—

(1) adequacy of internal controls and information systems
taking into account the nature and scale of business operations;

(2) independence and adequacy of internal audit systems;

(3) management of credit and counterparty risk, including
systems to identify concentrations of credit risk and prudential
limits to restrict exposure of the regulated entity to a single
counterparty or groups of related counterparties;

(4) management of interest rate risk exposure;

(5) management of market risk, including standards that pro-
vide for systems that accurately measure, monitor, and control
market risks and, as warranted, that establish limitations on
market risk;

(6) adequacy and maintenance of liquidity and reserves;

(7) management of any asset and investment portfolio;

(8) investments and acquisitions by a regulated entity, to en-
sure that they are consistent with the purposes of this Act and
the authorizing statutes;

(9) maintenance of adequate records, in accordance with con-
sistent accounting policies and practices that enable the Direc-
tor to evaluate the financial condition of the regulated entity;
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(10) issuance of subordinated debt by that particular regu-
lated entity, as the Director considers necessary;

(11) overall risk management processes, including adequacy
of oversight by senior management and the board of directors
and of processes and policies to identify, measure, monitor, and
control material risks, including reputational risks, and for
adequate, well-tested business resumption plans for all major
systems with remote site facilities to protect against disruptive
events; and

(12) such other operational and management standards as
the Director determines to be appropriate.

(b) FAILURE TO MEET STANDARDS.—

(1) PLAN REQUIREMENT.—

(A) IN GENERAL.—If the Director determines that a regu-
lated entity fails to meet any standard established under
subsection (a)—

(i) if such standard is established by regulation, the
Director shall require the regulated entity to submit an
acceptable plan to the Director within the time allowed
under subparagraph (C); and

(it) if such standard is established by guideline, the
Director may require the regulated entity to submit a
plan described in clause (i).

(B) CONTENTS.—Any plan required under subparagraph
(A) shall specify the actions that the regulated entity will
take to correct the deficiency. If the regulated entity is
undercapitalized, the plan may be a part of the capital res-
toration plan for the regulated entity under section 1369C.

(C) DEADLINES FOR SUBMISSION AND REVIEW.—The Direc-
tor shall by regulation establish deadlines that—

(i) provide the regulated entities with reasonable
time to submit plans required under subparagraph (A),
and generally require a regulated entity to submit a
plan not later than 30 days after the Director deter-
mines that the entity fails to meet any standard estab-
lished under subsection (a); and

(ii) require the Director to act on plans expeditiously,
and generally not later than 30 days after the plan is
submitted.

(2) REQUIRED ORDER UPON FAILURE TO SUBMIT OR IMPLE-
MENT PLAN.—If a regulated entity fails to submit an acceptable
plan within the time allowed under paragraph (1)(C), or fails
in any material respect to implement a plan accepted by the Di-
rector, the following shall apply:

(A) REQUIRED CORRECTION OF DEFICIENCY.—The Director
shall, by order, require the regulated entity to correct the
deficiency.

(B) OTHER AUTHORITY.—The Director may, by order, take
one or more of the following actions until the deficiency is
corrected:

(i) Prohibit the regulated entity from permitting its
average total assets (as such term is defined in section
1316(b)) during any calendar quarter to exceed its av-
erage total assets during the preceding calendar quar-
ter, or restrict the rate at which the average total assets
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of the entity may increase from one calendar quarter to
another.
(it) Require the regulated entity—

(I) in the case of an enterprise, to increase its
ratio of core capital to assets.

(II) in the case of a Federal home loan bank, to
increase its ratio of total capital (as such term is
defined in section 6(a)(5) of the Federal Home
Loan Bank Act (12 U.S.C. 1426(a)(5)) to assets.

(iii) Require the regulated entity to take any other ac-
tion that the Director determines will better carry out
the purposes of this section than any of the actions de-
scribed in this subparagraph

(3) MANDATORY RESTRICTIONS.—In complying with para-
graph (2), the Director shall take one or more of the actions de-
scribed in clauses (i) through (iii) of paragraph (2)(B) if—
(A) the Director determines that the regulated entity fails
to meet any standard prescribed under subsection (a);
g) the regulated entity has not corrected the deficiency;
an
(C) during the 18-month period before the date on which
the regulated entity first failed to meet the standard, the
entity underwent extraordinary growth, as defined by the
Director.
(¢) OTHER ENFORCEMENT AUTHORITY NOT AFFECTED.—The au-
thority of the Director under this section is in addition to any other
authority of the Director.

SEC. 1313B. HOUSING FINANCE OVERSIGHT BOARD.

(a) IN GENERAL.—There is established the Housing Finance Over-
sight Board.

(b) DUTIES.—

(1) IN GENERAL.—The Board shall advise the Director with
respect to overall strategies and policies in carrying out the du-
ties of the Director under this title, at the request of the Director
and at the initiative of the Board, and shall carry out such
functions as otherwise provided by law.

(2) LIMITATION.—The Director may not delegate to the Board
any of the functions, powers, or duties of the Director.

(¢) ComMPOSITION.—The Board shall be comprised of 5 members,
as follows:

(1) One member shall be the Director, who shall serve as the
Chairperson of the Board.

(2) One member shall be the Secretary of the Treasury or the
designee of the Secretary.

(3) One member shall be the Secretary of Housing and Urban
Development or the designee of the Secretary.

(4) Two members shall be appointed by the President, by and
with the advice and consent of the Senate, who shall include—

(A) one individual who has extensive experience and ex-
pertise in the capital markets (including debt markets), the
secondary mortgage market, and mortgage-backed securi-
ties; and

(B) one individual who has extensive experience and ex-
pertise in mortgage finance (including single family and
multifamily housing mortgage finance), development of af-
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fordable housing, and economic development and revital-
1zation.

(d) TERMS AND VACANCIES.—

(1) TERMS.—Each member of the Board pursuant to para-
graph (4) shall be appointed for a term of 3 years, and may be
removed by the President only for cause.

(2) VACANCIES.—A member of the Board appointed to fill a
vacancy occurring before the expiration of the term for which
the member’s predecessor was appointed shall be appointed only
for the remainder of that term. A member of the Board may
serve after the expiration of the member’s term until a successor
has been appointed.

(e) PROHIBITION OF ADDITIONAL COMPENSATION.—Notwith-
standing any other provision of law, members of Board pursuant to
paragraphs (1), (2), and (3) shall not receive additional compensa-
tion by reason of service on the Board.

(f) LIMITATIONS.—Each member of the Board may not—

(1) have any direct or indirect financial interest in any regu-
lated entity or regulated entity-affiliated party; or

(2) hold any office, position, or employment in any regulated
entity or regulated entity-affiliated party.

(g) FULL-TIME MEMBERS AND STAFF.—

(1) FULL-TIME MEMBERS.—The members of the Board pursu-
ant to subsection (c)(4) shall serve on a full-time basis.

(2) STAFF.—The staff of the Board shall be appointed subject
to the provisions of title 5, United States Code, governing ap-
pointments in the competitive service, and shall be paid in ac-
cordance with the provisions of chapter 51 and subchapter II1
of chapter 53 of that title relating to classification and General
Schedule pay rates, except that each member of the Board pur-
suant to paragraph (4) may appoint one staff member without
regard to the such provisions governing appointments in the
competitive service and such staff members may be paid by the
Board without regard to the such provisions relating to classi-
fication and General Schedule pay rates.

(h) MEETINGS.—

(1) IN GENERAL.—The Board shall meet upon notice by the
Director, but in no event shall the Board meet less frequently
than once every 3 months.

(2) SPECIAL MEETINGS.—Any member of the Board may, upon
giving written notice to the Director, require a special meeting
of the Board, which shall be convened by the Director within 30
days after such notice.

(i) TESTIMONY.—On an annual basis, the Board shall testify be-
fore Congress regarding—

(1) the safety and soundness of the regulated entities;

(2) any material deficiencies in the conduct of the operations
of the regulated entities;

(3) the overall operational status of the regulated entities;

(4) an evaluation of the performance of the regulated entities
in carrying out their respective missions;

(5) operations, resources, and performance of the Agency and
the Board; and
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(6) such other matters relating to the Agency, the Board, and
the regulated entities, and their fulfillment of their missions, as
the Board determines appropriate.

(j) CostTs.—Costs of the Board, including staff, shall be paid by
the Agency as a cost and expense of the Agency.

(k) EXEMPTION.—Notwithstanding any other provision of law, the
provisions of section 552b of title 5, United States Code, shall not
apply to the Board.

SEC. 1314. AUTHORITY TO REQUIRE REPORTS BY [ENTERPRISES]
REGULATED ENTITIES.

(a) [SPECIAL REPORTS AND REPORTS OF FINANCIAL CONDITION]
REGULAR AND SPECIAL REPORTS.—

(1) [FINANCIAL CONDITION] REGULAR REPORTS.—The Direc-
tor may require [an enterprisel a regulated entity to submit
[reports of financial condition and operations] regular reports
on the condition (including financial condition), management,
activities, or operations of the regulated entity, as the Director
considers appropriate (in addition to the annual and quarterly
reports required under section 309(k) of the Federal National
Mortgage Association Charter Act and section 307(c) of the
Federal Home Loan Mortgage Corporation Act).

(2) SPECIAL REPORTS.—The Director may also require [an en-
terprisel a regulated entity to submit special reports on any of
the topics specified in paragraph (1) or such other topics when-
ever, in the judgment of the Director, such reports are nec-
essary to carry out the purposes of this title.

(8) LIMITATION.—The Director may not require the inclusion,
in any report pursuant to paragraph (1) or (2), of any informa-
tion that is not reasonably obtainable by [the enterprisel the
regulated entity.

(4) NOTICE AND DECLARATION.—The Director shall notify
[the enterprisel the regulated entity, a reasonable period in ad-
vance of the date for submission of any report under this sub-
section, of any specific information to be contained in the re-
port and the date for the submission of the report. Each report
under this subsection shall contain a declaration by the presi-
dent, vice president, treasurer, or any other officer designated
by the board of directors of [the enterprisel the regulated enti-
ty to make such declaration, that the report is true and correct
to the best of such officer’s knowledge and belief.

(b) CAPITAL DISTRIBUTIONS.—The Director may require [an en-
terprisel a regulated entity to submit a report to the Director after
the declaration of any capital distribution by [the enterprisel the
regulated entity and before making the capital distribution. The re-
port shall be made in such form and under such circumstances and
shall contain such information as the Director shall require.

(c) REPORTS OF FRAUDULENT FINANCIAL TRANSACTIONS.—

(1) REQUIREMENT TO REPORT.—The Director shall require a
regulated entity to submit to the Director a timely report upon
discovery by the regulated entity that it has purchased or sold
a fraudulent loan or financial instrument or suspects a possible
fraud relating to a purchase or sale of any loan or financial in-
strument. The Director shall require the regulated entities to es-
tablish and maintain procedures designed to discover any such
transactions.
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(2) PROTECTION FROM LIABILITY FOR REPORTS.—

(A) IN GENERAL.—If a regulated entity makes a report
pursuant to paragraph (1), or a regulated entity-affiliated
party makes, or requires another to make, such a report,
and such report is made in a good faith effort to comply
with the requirements of paragraph (1), such regulated en-
tity or regulated entity-afffiliated party shall not be liable
to any person under any law or regulation of the United
States, any constitution, law, or regulation of any State or
political subdivision of any State, or under any contract or
other legally enforceable agreement (including any arbitra-
tion agreement), for such report or for any failure to pro-
vide notice of such report to the person who is the subject
of such report or any other person identified in the report.

(B) RULE OF CONSTRUCTION.—Subparagraph (A) shall
not be construed as creating—

(i) any inference that the term “person”, as used in
such subparagraph, may be construed more broadly
than its ordinary usage so as to include any govern-
ment or agency of government, or

(i) any immunity against, or otherwise affecting, any
civil or criminal action brought by any government or
agency of government to enforce any constitution, law,
or regulation of such government or agency.

(d) DISCLOSURE OF CHARITABLE CONTRIBUTIONS BY ENTER-
PRISES.—

(1) REQUIRED DISCLOSURE.—The Director shall, by regula-
tion, require each regulated entity to submit a report annually,
in a format designated by the Director, containing the following
information:

(A) ToTAL VALUE.—The total value of contributions made
by the regulated entity to nonprofit organizations during its
previous fiscal year.

(B) SUBSTANTIAL CONTRIBUTIONS.—If the value of con-
tributions made by the regulated entity to any nonprofit or-
ganization during its previous fiscal year exceeds the des-
ignated amount, the name of that organization and the
value of contributions.

(C) SUBSTANTIAL CONTRIBUTIONS TO INSIDER-AFFILIATED
CHARITIES.—Identification of each contribution whose value
exceeds the designated amount that were made by the regu-
lated entity during the enterprise’s previous fiscal year to
any nonprofit organization of which a director, officer, or
controlling person of the regulated entity, or a spouse there-
of, was a director or trustee, the name of such nonprofit or-
ganization, and the value of the contribution.

(2) DEFINITIONS.—For purposes of this subsection—

(A) the term “designated amount” means such amount as
may be designated by the Director by regulation, consistent
with the public interest and the protection of investors for
purposes of this subsection; and

(B) the Director may, by such regulations as the Director
deems necessary or appropriate in the public interest, de-
fine the terms officer and controlling person.
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(3) PUBLIC AVAILABILITY.—The Director shall make the infor-
mation submitted pursuant to this subsection publicly avail-

able.

SEC. 1315. PERSONNEL.

(a) [OFFICE PERSONNEL.—THE] IN GENERAL.—Subject to titles
IIT and IV of the Federal Housing Finance Reform Act of 2005, the
Director may appoint and fix the compensation of such officers and
employees of the [Office] Agency as the Director considers nec-
essary to carry out the functions of the Director and the [Officel
Agency. Officers and employees may be paid without regard to the
provisions of chapter 51 and subchapter III of chapter 53 of title
5, United States Code, relating to classification and General Sched-
ule pay rates.

(b) COMPARABILITY OF COMPENSATION WITH FEDERAL BANKING
AGENCIES.—In fixing and directing compensation under subsection
(a), the Director shall consult with, and maintain comparability
with compensation of officers and employees of the Office of the
Comptroller of the Currency, the Board of Governors of the Federal
Reserve System, the Federal Deposit Insurance Corporation, and
the Office of Thrift Supervision.

(c) PERSONNEL OF OTHER FEDERAL AGENCIES.—In carrying out
the duties of the [Officel Agency, the Director may use informa-
tion, services, staff, and facilities of any executive agency, inde-
pendent agency, or department on a reimbursable basis, with the
consent of such agency or department.

[(d) REIMBURSEMENT OF HUD.—The Director shall reimburse
the Department of Housing and Urban Development for reasonable
costs incurred by the Department that are directly related to the
operations of the Office.]

[(e)] (d) OUTSIDE EXPERTS AND CONSULTANTS.—Notwithstanding
any provision of law limiting pay or compensation, the Director
may appoint and compensate such outside experts and consultants
as the Director determines necessary to assist the work of the [Of-
fice] Agency.

[(f) EQuAL OPPORTUNITY REPORT.—Not later than the expiration
of the 180-day period beginning upon the appointment of the Direc-
tor under section 1312, the Director shall submit to the Committee
on Banking, Finance and Urban Affairs of the House of Represent-
atives and the Committee on Banking, Housing, and Urban Affairs
of the Senate a report containing—

[(1) a complete description of the equal opportunity, affirma-
tive action, and minority business enterprise utilization pro-
grams of the Office; and

[(2) such recommendations for administrative and legislative
action as the Director determines appropriate to carry out such
programs.]

SEC. 1316. FUNDING.

[(a) ANNUAL ASSESSMENTS.—The Director may, to the extent
provided in appropriation Acts, establish and collect from the en-
terprises annual assessments in an amount not exceeding the
amount sufficient to provide for reasonable costs and expenses of
the Office, including the expenses of any examinations under sec-
tion 1317. The initial annual assessment shall include any startup
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costs of the Office and any anticipated costs and expenses of the
Office for the following fiscal year.]

(a) ANNUAL ASSESSMENTS.—The Director shall establish and col-
lect from the regulated entities annual assessments in an amount
not exceeding the amount sufficient to provide for reasonable costs
and expenses of the Agency, including—

(1) the expenses of any examinations under section 1317 of
this Act and under section 20 of the Federal Home Loan Bank
Act;

(2) the expenses of obtaining any reviews and credit assess-
ments under section 1319; and

(3) such amounts in excess of actual expenses for any given
year as deemed necessary by the Director to maintain a working
capital fund in accordance with subsection (e).

(b) ALLOCATION OF ANNUAL ASSESSMENT TO [ENTERPRISES] REG-
ULATED ENTITIES.—

(1) AMOUNT OF PAYMENT.—[Each enterprisel Each regulated
entity shall pay to the Director a proportion of the annual as-
sessment made pursuant to subsection (a) that bears the same
ratio to the total annual assessment that the total assets of
Leach enterprisel each regulated entity bears to the total as-
sets of [both enterprises] all of the regulated entities.

(2) TIMING OF PAYMENT.—The annual assessment shall be
gayalble semiannually for each fiscal year, on October 1 and

pril 1.

[(3) DEFINITION.—For the purpose of this section, the term
“‘%otal assets” means, with respect to an enterprise, the sum
of—1

(3) DEFINITION OF TOTAL ASSETS.—For purposes of this sec-
tion, the term “total assets” means as follows:

f(A) Enterprises.—With respect to an enterprise, the sum
O —

[(A)] (i) on-balance-sheet assets of the enterprise, as
determined in accordance with generally accepted ac-
counting principles;

[(B)] (i) the unpaid principal balance of out-
standing mortgage-backed securities issued or guaran-
teed by the enterprise that are not included in [sub-
paragraph (A)] clause (i); and

[(C)] (iii) other off-balance-sheet obligations as de-
termined by the Director.

(B) FEDERAL HOME LOAN BANKS.—With respect to a Fed-
eral home loan bank, the total assets of the Bank, as deter-
mined by the Director in accordance with generally accept-
ed accounting principles.

[(c) DEFICIENCIES DUE TO INCREASED COSTS OF REGULATION.—
The semiannual payments made pursuant to subsection (b) by any
enterprise that is not classified (for purposes of subtitle B) as ade-
quately capitalized may be increased, as necessary, in the discre-
tion of the Director to pay additional estimated costs of regulation
of the enterprise.]

(¢) INCREASED COSTS OF REGULATION.—

(1) INCREASE FOR INADEQUATE CAPITALIZATION.—The semi-
annual payments made pursuant to subsection (b) by any regu-
lated entity that is not classified (for purposes of subtitle B) as
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adequately capitalized may be increased, as necessary, in the
discretion of the Director to pay additional estimated costs of
regulation of the regulated entity.

(2) ADJUSTMENT FOR ENFORCEMENT ACTIVITIES.—The Direc-
tor may adjust the amounts of any semiannual assessments for
an assessment under subsection (a) that are to be paid pursuant
to subsection (b) by a regulated entity, as necessary in the dis-
cretion of the Director, to ensure that the costs of enforcement
activities under subtitle B and C for a regulated entity are
borne only by such regulated entity.

(3) ADDITIONAL ASSESSMENT FOR DEFICIENCIES.—If at any
time, as a result of increased costs of regulation of a regulated
entity that is not classified (for purposes of subtitle B) as ade-
quately captitalized or as the result of supervisory or enforce-
ment activities under subtitle B or C for a regulated entity, the
amount available from any semiannual payment made by such
regulated entity pursuant to subsection (b) is insufficient to
cover the costs of the Agency with respect to such entity, the Di-
rector may make and collect from such regulated entity an im-
mediate assessment to cover the amount of such deficiency for
the semiannual period. If, at the end of any semiannual period
during which such an assessment is made, any amount re-
mains from such assessment, such remaining amount shall be
deducted from the assessment for such regulated entity for the
following semiannual period.

(d) SURPLUS.—[If] Except with respect to amounts collected pur-
suant to subsection (a)(3), if any amount from any annual assess-
ment collected from [an enterprisel a regulated entity remains un-
obligated at the end of the year for which the assessment was col-
lected, such amount shall be credited to the assessment to be col-
lected from [the enterprisel the regulated entity for the following
year.

[(e) INITIAL SPECIAL ASSESSMENT.—Not later than the expiration
of the 30-day period beginning on the date of the enactment of this
Act, the enterprises shall each pay into the Federal Housing Enter-
prises Oversight Fund established under subsection (f) an initial
assessment of $1,500,000 to cover the startup costs of the Office,
including space and modifications thereof, capital equipment, sup-
plies, recruitment, and activities of the Office during the period
preceding the first annual assessment under subsection (a). Any
amounts collected from an enterprise under this subsection shall be
credited against the first annual assessment collected pursuant to
subsection (a), and are hereby appropriated, and shall be available
and used, without fiscal year limitation, as provided in this section.

[(f) FUND.—There is established in the Treasury of the United
States a fund to be known as the Federal Housing Enterprises
Oversight Fund. Any assessments collected pursuant to this section
shall be deposited in the Fund. Amounts in the Fund shall be
available, to the extent provided in appropriation Acts and sub-
section (e), for—

[(1) carrying out the responsibilities of the Director relating
to the enterprises; and

[(2) necessary administrative and nonadministrative ex-
penses of the Office to carry out the purposes of this title.

[(g) BUDGET AND FINANCIAL REPORTS.—
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[(1) FINANCIAL OPERATING PLANS AND FORECASTS.—Before
the beginning of each fiscal year, the Director shall submit a
copy of the financial operating plans and forecasts for the Of-
fice to the Secretary and the Director of the Office of Manage-
ment and Budget.

[(2) REPORTS OF OPERATIONS.—As soon as practicable after
the end of each fiscal year and each quarter thereof, the Direc-
tor shall submit a copy of the report of the results of the oper-
ations of the Office during such period to the Secretary and the
Director of the Office of Mana gement and Budget.

[(3) INCLUSION IN PRESIDENT'S BUDGET.—The annual plans,
forecasts, and reports required under this subsection shall be
included (A) in the Budget of the United States in the appro-
priate form, and (B) in the congressional justifications of the
Department of Housing and Urban Development for each fiscal
year in a form determined by the Secretary.]

(e) WORKING CAPITAL FUND.—At the end of each year for which
an assessment under this section is made, the Director shall remit
to each regulated entity any amount of assessment collected from
such regulated entity that is attributable to subsection (a)(3) and is
in excess of the amount the Director deems necessary to maintain
a working capital fund.

(f) TREATMENT OF ASSESSMENTS.—

(1) DEPOSIT.—Amounts received by the Director from assess-
ments under this section may be deposited by the Director in the
manner provided in section 5234 of the Revised Statutes (12
U.S.C. 192) for monies deposited by the Comptroller of the Cur-
rency.

(2) NOT GOVERNMENT FUNDS.—The amounts received by the
Director from any assessment under this section shall not be
construed to be Government or public funds or appropriated
money.

(3) NO APPORTIONMENT OF FUNDS.—Notwithstanding any
other provision of law, the amounts received by the Director
from any assessment under this section shall not be subject to
apportionment for the purpose of chapter 15 of title 31, United
States Code, or under any other authority.

(4) USE OF FUNDS.—The Director may use any amounts re-
ceived by the Director from assessments under this section for
compensation of the Director and other employees of the Agency
and for all other expenses of the Director and the Agency.

(5) AVAILABILITY OF OVERSIGHT FUND AMOUNTS.—Notwith-
standing any other provision of law, any amounts remaining in
the Federal Housing Enterprises QOuversight Fund established
under this section (as in effect before the effective date under
section 185 of the Federal Housing Finance Reform Act of
2005), and any amounts remaining from assessments on the
Federal Home Loan banks pursuant to section 18(b) of the Fed-
eral Home Loan Bank Act (12 U.S.C. 1438(b)), shall, upon such
effective date, be treated for purposes of this subsection as
amounts received from assessments under this section.

(g) BUDGET AND FINANCIAL MANAGEMENT.—

(1) FINANCIAL OPERATING PLANS AND FORECASTS.—The Direc-
tor shall provide to the Director of the Office of Management
and Budget copies of the Director’s financial operating plans
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and forecasts as prepared by the Director in the ordinary course
of the Agency’s operations, and copies of the quarterly reports
of the Agency’s financial condition and results of operations as
prepared by the Director in the ordinary course of the Agency’s
operations.

(2) FINANCIAL STATEMENTS.—The Agency shall prepare annu-
ally a statement of assets and liabilities and surplus or deficit;
a statement of income and expenses; and a statement of sources
and application of funds.

(3) FINANCIAL MANAGEMENT SYSTEMS.—The Agency shall im-
plement and maintain financial management systems that com-
ply substantially with Federal financial management systems
requirements, applicable Federal accounting standards, and
that uses a general ledger system that accounts for activity at
the transaction level.

(4) ASSERTION OF INTERNAL CONTROLS.—The Director shall
provide to the Comptroller General an assertion as to the effec-
tiveness of the internal controls that apply to financial report-
ing by the Agency, using the standards established in section
3512 (c¢) of title 31, United States Code.

(56) RULE OF CONSTRUCTION.—This subsection may not be
construed as implying any obligation on the part of the Director
to consult with or obtain the consent or approval of the Director
of the Office of Management and Budget with respect to any re-
ports, plans, forecasts, or other information referred to in para-
graph (1) or any jurisdiction or oversight over the affairs or op-
erations of the Agency.

(h) AUuDIT OF AGENCY.—

(1) IN GENERAL.—The Comptroller General shall annually
audit the financial transactions of the Agency in accordance
with the U.S. generally accepted government auditing stand-
ards as may be prescribed by the Comptroller General of the
United States. The audit shall be conducted at the place or
places where accounts of the Agency are normally kept. The rep-
resentatives of the Government Accountability Office shall have
access to the personnel and to all books, accounts, documents,
papers, records (including electronic records), reports, files, and
all other papers, automated data, things, or property belonging
to or under the control of or used or employed by the Agency
pertaining to its financial transactions and necessary to facili-
tate the audit, and such representatives shall be afforded full
facilities for verifying transactions with the balances or securi-
ties held by depositaries, fiscal agents, and custodians. All such
books, accounts, documents, records, reports, files, papers, and
property of the Agency shall remain in possession and custody
of the Agency. The Comptroller General may obtain and dupli-
cate any such books, accounts, documents, records, working pa-
pers, automated data and files, or other information relevant to
such audit without cost to the Comptroller General and the
Comptroller General’s right of access to such information shall
be enforceable pursuant to section 716(c) of title 31, United
States Code.

(2) REPORT.—The Comptroller General shall submit to the
Congress a report of each annual audit conducted under this
subsection. The report to the Congress shall set forth the scope
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of the audit and shall include the statement of assets and li-
abilities and surplus or deficit, the statement of income and ex-
penses, the statement of sources and application of funds, and
such comments and information as may be deemed necessary to
inform Congress of the financial operations and condition of the
Agency, together with such recommendations with respect there-
to as the Comptroller General may deem advisable. A copy of
each report shall be furnished to the President and to the Agen-
¢y at the time submitted to the Congress.

(3) ASSISTANCE AND COSTS.—For the purpose of conducting
an audit under this subsection, the Comptroller General may,
in the discretion of the Comptroller General, employ by con-
tract, without regard to section 5 of title 41, United States Code,
professional services of firms and organizations of certified pub-
lic accountants for temporary periods or for special purposes.
Upon the request of the Comptroller General, the Director of the
Agency shall transfer to the Government Accountability Office
from funds available, the amount requested by the Comptroller
General to cover the full costs of any audit and report con-
ducted by the Comptroller General. The Comptroller General
shall credit funds transferred to the account established for sal-
aries and expenses of the Government Accountability Office, and
such amount shall be available upon receipt and without fiscal
year limitation to cover the full costs of the audit and report.

SEC. 1317. EXAMINATIONS.

(a) ANNUAL EXAMINATION.—The Director shall annually conduct
an on-site examination under this section of [each enterprisel each
regulated entity to determine the condition of [the enterprise] the
regulated entity for the purpose of ensuring its financial safety and
soundness. Each examination under this subsection of a regulated
entity shall include a review of the procedures required to be estab-
lished and maintained by the regulated entity pursuant to section
1314(c) (relating to fraudulent financial transactions) and the re-
port regarding each such examination shall describe any problems
with such procedures maintained by the regulated entity.

(b) OTHER EXAMINATIONS.—In addition to annual examinations
under subsection (a), the Director may conduct an examination
under this section of a regulated entity whenever the Director de-
termines that an examination is necessary [to determine the condi-
tion of an enterprise for the purpose of ensuring its financial safety
and soundness] or appropriate.

(¢) EXAMINERS.—The Director shall appoint examiners to conduct
examinations under this section. The Director may contract with
the Comptroller of the Currency, the Board of Governors of the
Federal Reserve System, the Federal Deposit Insurance Corpora-
tion, or the Director of the Office of Thrift Supervision for the serv-
ices of examiners to conduct examinations under this section. The
Director shall reimburse such agencies for any costs of providing
examiners [from amounts available in the Federal Housing Enter-
prises Oversight Fund].

ES £ ES ES ES £ ES
(e) TECHNICAL EXPERTS.—The Director may obtain the services of

any technical experts the Director considers appropriate to provide
temporary technical assistance relating to examinations to the Di-
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rector, officers, and employees of the [Officel Agency. The Director
shall describe, in the record of each examination, the nature and
extent of any such temporary technical assistance.

(f) OATHS, EVIDENCE, AND SUBPOENA POWERS.—In connection
with examinations under this section, the Director shall have the
authority provided under [section 1379B] section 1379D.

(g) APPOINTMENT OF ACCOUNTANTS, ECONOMISTS, SPECIALISTS,
AND EXAMINERS.—

(1) APPLICABILITY.—This section applies with respect to any
position of examiner, accountant, specialist in financial mar-
kets, specialist in technology, and economist at the Agency, with
respect to supervision and regulation of the regulated entities,
that is in the competitive service.

(2) APPOINTMENT AUTHORITY.—The Director may appoint
candidates to any position described in paragraph (1)—

(A) in accordance with the statutes, rules, and regula-
tions governing appointments in the excepted service; and
(B) notwithstanding any statutes, rules, and regulations
governing appointments in the competitive service.
SEC. 1318. PROHIBITION [OF EXCESSIVE] AND WITHHOLDING OF EX-
ECUTIVE COMPENSATION.

(a) IN GENERAL.—The Director shall prohibit [the enterprises]
the regulated entities from providing compensation to any executive
officer of [the enterprisel the regulated entity that is not reason-
able and comparable with compensation for employment in other
similar businesses (including other publicly held financial institu-
tions or major financial services companies) involving similar du-
ties and responsibilities.

(b) FACTORS.—In making any determination under subsection (a),
the Director may take into consideration any factors the Director
considers relevant, including any wrongdoing on the part of the ex-
ecutive officer, and such wrongdoing shall include any fraudulent
act or omission, breach of trust or fiduciary duty, violation of law,
rule, regulation, order, or written agreement, and insider abuse
with respect to the regulated entity. The approval of an agreement
or contract pursuant to section 309(d)(3)(B) of the Federal National
Mortgage Association Charter Act (12 U.S.C. 1723a(d)(3)(B)) or sec-
tion 303(h)(2) of the Federal Home Loan Mortgage Corporation Act
(12 U.S.C. 1452(h)(2)) shall not preclude the Director from making
any subsequent determination under subsection (a).

(¢) WITHHOLDING OF COMPENSATION.—In carrying out subsection
(a), the Director may require a regulated entity to withhold any pay-
ment, transfer, or disbursement of compensation to an executive offi-
cer, or to place such compensation in an escrow account, during the
review of the reasonableness and comparability of compensation.

[(b)] (d) PROHIBITION OF SETTING COMPENSATION.—In carrying
out subsection (a), the Director may not prescribe or set a specific
level or range of compensation.

[SEC. 1319. AUTHORITY TO PROVIDE FOR REVIEW OF ENTERPRISES
BY RATING ORGANIZATION.]
SEC. 1319. REVIEWS OF REGULATED ENTITIES.

The Director may, on such terms and conditions as the Director
deems appropriate, contract with any entity that the Director con-
siders appropriate, including an entity effectively recognized by the
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Division of Market Regulation of the Securities and Exchange Com-
mission as a nationally recognized statistical rating organization
for the purposes of the capital rules for broker-dealers, to conduct
a review of [the enterprises] the regulated entities.

SEC. 1319A. EQUAL OPPORTUNITY IN SOLICITATION OF CONTRACTS.

[(a) IN GENERAL.—Each enterprisel Each regulated entity shall
establish a minority outreach program to ensure the inclusion (to
the maximum extent possible) in contracts entered into by the en-
terprises of minorities and women and businesses owned by minori-
ties and women, including financial institutions, investment bank-
ing firms, underwriters, accountants, brokers, and providers of
legal services.

[(b) REPORT.—Not later than the expiration of the 180-day pe-
riod beginning on the date of the enactment of this Act, each enter-
prise shall submit to the Committee on Banking, Finance and
Urban Affairs of the House of Representatives and the Committee
on Banking, Housing, and Urban Affairs of the Senate a report de-
scribing the actions taken by the enterprise pursuant to subsection
(a).1
SEC. 1319B. ANNUAL REPORTS BY DIRECTOR.

(a) GENERAL REPORT.—The Director shall submit to the [Com-
mittee on Banking, Finance and Urban Affairs] Committee on Fi-
nancial Services of the House of Representatives and the Com-
mittee on Banking, Housing, and Urban Affairs of the Senate, not
later than June 15 of each year, a written report, which shall in-
clude—

(1) a description of the actions taken, and being undertaken,
by the Director to carry out this title;

(2) a description of the financial safety and soundness of
[each enterprisel each regulated entity, including the results
and conclusions of the annual examinations of [the enter-
prises] the regulated entities conducted under section 1317(a);

(3) any recommendations for legislation to enhance the fi-
nancial safety and soundness of [the enterprises] the regulated
entities; [and]

[(4) a description of—

[(A) whether the procedures established by each enter-
prise pursuant to section 102(b)(3) of the Flood Disaster
Protection Act of 1973 are adequate and being complied
with, and

[(B) the results and conclusions of any examination, as
determined necessary by the Director, to determine the
compliance of the enterprises with the requirements of sec-
tion 102(b)(3) of such Act, which shall include a description
of the methods used to determine compliance and the
types and sources of deficiencies (if any), and identify any
corrective measures that have been taken to remedy any
such deficiencies,

except that the information described in this paragraph shall
be included only in each of the first, third, and fifth annual re-
ports under this subsection required to be submitted after the
expiration of the 1-year period beginning on the date of enact-
ment of the Riegle Community Development and Regulatory
Improvement Act of 1994.1
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(4) an assessment of the Board with respect to—
(A) the safety and soundness of the regulated entities;
(B) any material deficiencies in the conduct of the oper-
ations of the regulated entities;
(C) the overall operational status of the regulated entities;
(D) an evaluation of the performance of the regulated en-
tities in carrying out their missions, including compliance
of the enterprises with the housing goals under subpart B
of part 2 of this subtitle and compliance of the Federal
home loan banks with the community investment and af-
fordable housing programs under subsections (i) and (j) of
section 10 of the Federal Home Loan Bank Act;
(E) an evaluation of the performance of the Agency in ful-
filling its duties and responsibilities under law; and
(F) such other matters relating to the Board and the ful-
fillment of its duties as the Board considers appropriate;
(5) operations, resources, and performance of the Agency; and
(6) such other matters relating to the Agency and its fulfill-
ment of its mission.

(b) REPORT ON ENFORCEMENT ACTIONS.—Not later than March
15 of each year, the Director shall submit to the [Committee on
Banking, Finance and Urban Affairs] Committee on Financial
Services of the House of Representatives and the Committee on
Banking, Housing, and Urban Affairs of the Senate a written re-
port describing, for the preceding calendar year, the requests by
the Director to the Attorney General for enforcement actions under
subtitle C and describing the disposition of each request, which
shall include statements of—

(1) * * *

* *k * * * *k *

SEC. 1319C. PUBLIC DISCLOSURE OF FINAL ORDERS AND AGREE-
MENTS.

(a) IN GENERAL.—The Director shall make available to the pub-
lic—

(1) any written agreement or other written statement for
which a violation may be redressed by the Director or any
modification to or termination thereof, unless the Director, in
the Director’s discretion, determines that public disclosure
would be contrary to the public interest or determines under
subsection (¢) that public disclosure would seriously threaten
the financial health or security of [the enterprisel the regu-
lated entity;

* * *k & * * *k

(c) DELAY OF PuBLIC DISCLOSURE UNDER EXCEPTIONAL CIR-
CUMSTANCES.—If the Director makes a determination in writing
that the public disclosure of any final order pursuant to subsection
(a) would seriously threaten the financial health or security of [the
enterprisel the regulated entity, the Director may delay the public
disclosure of such order for a reasonable time.

* * * * * * *

SEC. 1319D. LIMITATION ON SUBSEQUENT EMPLOYMENT.

Neither the Director nor any former officer or employee of the
[Office] Agency who, while employed by the [Office]l Agency, was
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compensated at a rate in excess of the lowest rate for a position
classified higher than GS-15 of the General Schedule under section
5107 of title 5, United States Code, may accept compensation from
[an enterprisel a regulated entity during the 2-year period begin-
ning on the date of separation from employment by the [Officel
Agency.

SEC. 1319E. AUDITS BY GAO.

The Comptroller General shall audit the operations of the [Of-
fice] Agency in accordance with generally accepted Government au-
diting standards. All books, records, accounts, reports, files, and
property belonging to, or used by, the [Office] Agency shall be
made available to the Comptroller General. Audits under this sec-
tion shall be conducted annually for the first 2 fiscal years fol-
lowing the date of the enactment of this Act and as appropriate
thereafter.

SEC. 1319F. INFORMATION, RECORDS, AND MEETINGS.
For purposes of subchapter II of chapter 5 of title 5, United

States Codel—

[(1) the Office, and

[(2) the Department of Housing and Urban Development,

with respect to activities under this title,

shall be considered agencies responsible for the regulation or super-
vision of financial institutions.l, the Agency shall be considered an
agency responsible for the regulation or supervision of financial in-
stitutions.

SEC. 1319G. REGULATIONS AND ORDERS.

[(a) AUTHORITY.—The Director shall issue any regulations and
orders necessary to carry out the duties of the Director and to carry
out this title before the expiration of the 18-month period begin-
ning on the appointment of the Director under section 1312. Such
regulations and orders shall be subject to the approval of the Sec-
retary only to the extent provided in subsections (b) and (c) of sec-
tion 1313.]

(a) AUTHORITY.—The Director shall issue any regulations, guide-
lines, and orders necessary to carry out the duties of the Director
under this title and each of the authorizing statutes to ensure that
the purposes of this title and such Acts are accomplished.

(b) NoTICE AND COMMENT.—Any regulations issued by the Direc-
tor under this section, this title, or any of the authorizing statutes
shall be issued after notice and opportunity for public comment
pursuant to the provisions of section 553 of title 5, United States
Code.

[(c) CONGRESSIONAL REVIEW.—The Director may not publish any
regulation for comment under subsection (b) unless, not less than
15 days before it is published for comment, the Director has sub-
mitted a copy of the regulation, in the form it is intended to be pro-
posed, to the Committee on Banking, Finance and Urban Affairs of
the House of Representatives and the Committee on Banking,
Housing, and Urban Affairs of the Senate.]
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[PART 2—AUTHORITY OF SECRETARY]

PART 2—PROGRAM AND ACTIVITIES APPROVAL
BY DIRECTOR, CORPORATE GOVERNANCE,
AND ESTABLISHMENT OF HOUSING GOALS

Subpart A—General Authority

[SEC. 1321. REGULATORY AUTHORITY.

[Except for the authority of the Director of the Office of Federal
Housing Enterprise Oversight described in section 1313(b) and all
other matters relating to the safety and soundness of the enter-
prises, the Secretary of Housing and Urban Development shall
have general regulatory power over each enterprise and shall make
such rules and regulations as shall be necessary and proper to en-
sure that this part and the purposes of the Federal National Mort-
gage Association Charter Act and the Federal Home Loan Mort-
gage Corporation Act are accomplished.

[SEC. 1322. PRIOR APPROVAL AUTHORITY FOR NEW PROGRAMS.

[(a) AUTHORITY.—The Secretary shall require each enterprise to
obtain the approval of the Secretary for any new program of the
enterprise before implementing the program.

[(b) STANDARD FOR APPROVAL.—

[(1) PERMANENT STANDARD.—Except as provided in para-
graph (2), the Secretary shall approve any new program of an
enterprise for purposes of subsection (a) unless—

[(A) for a new program of the Federal National Mort-
gage Association, the Secretary determines that the pro-
gram is not authorized under paragraph (2), (3), (4), or (5)
of section 302(b) of the Federal National Mortgage Associa-
tion Charter Act, or under section 304 of such Act;

[(B) for a new program of the Federal Home Loan Mort-
gage Corporation, the Secretary determines that the pro-
gram is not authorized under section 305(a) (1), (4), or (5)
of the Federal Home Loan Mortgage Corporation Act; or

[(C) the Secretary determines that the new program is
not in the public interest.

[(2) TRANSITION STANDARD.—Before the date occurring 12
months after the date of the effectiveness of the regulations
under section 1361(e) establishing the risk-based capital test,
the Secretary shall approve any new program of an enterprise
for purposes of subsection (a) unless—

[(A) The Secretary makes a determination as described
in paragraph (1) (A), (B), or (C); or

[(B) the Director determines that the new program
would risk significant deterioration of the financial condi-
tion of the enterprise.

[(c) PROCEDURE FOR APPROVAL.—

[(1) SUBMISSION OF REQUEST.—To obtain the approval of the
Secretary for purposes of subsection (a), an enterprise shall
submit to the Secretary a written request for approval of the
new program that describes the program.

[(2) RESPONSE.—The Secretary shall, not later than the expi-
ration of the 45-day period beginning upon the submission of
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a request for approval, approve the request or submit to the
Committee on Banking, Finance and Urban Affairs of the
House of Representatives and the Committee on Banking,
Housing, and Urban Affairs of the Senate a report explaining
the reasons for not approving the request. The Secretary may
extend such period for a single additional 15-day period only
if the Secretary requests additional information from the
enterprise.

[(3) FAILURE TO RESPOND.—If the Secretary fails to approve
the request or fails to submit a report under paragraph (2)
during the period under such paragraph, the request shall be
considered to have been approved.

[(4) REVIEW OF DISAPPROVAL.—

[(A) UNAUTHORIZED NEW PROGRAMS.—If the Secretary
submits a report under paragraph (2) of this subsection
disapproving a request for approval on the grounds under
subparagraph (A) or (B) of subsection (b)(1), the Secretary
shall provide the enterprise submitting the request with a
timely opportunity to review and supplement the adminis-
trative record.

[(B) NEW PROGRAMS NOT IN PUBLIC INTEREST.—If the
Secretary submits a report under paragraph (2) of this
subsection disapproving a request for approval on the
grounds under subsection (b)(1)(C) or (b)(2)(B), the Sec-
retary shall provide the enterprise submitting the request
notice of, and opportunity for, a hearing on the record re-
garding such disapproval.]

SEC. 1321. REVIEW AND APPROVAL BY DIRECTOR OF NEW PROGRAMS

AND BUSINESS ACTIVITIES OF ENTERPRISES.

(a) LIMITATION ON AUTHORITY TO UNDERTAKE PROGRAMS AND
ACTIVITIES.—An enterprise may not undertake any new program,
including a pilot program, or any new business activity except in ac-
cordance with the procedures set forth in this section and orders
and regulations issued under this section.

(b) NEW PROGRAMS.—

(1) PRIOR APPROVAL REQUIREMENT.—An enterprise may not
commence any new program before it has obtained the approval
of the Director, pursuant to this subsection, for the new pro-
gram.

(2) APPLICATION.—The Director shall, by order or regulation,
require that an enterprise shall, to obtain a determination by
the Director regarding approval of a new program by the enter-
prise, submit to the Director a written application for the new
program in a format as prescribed by the Director.

(3) NoTicE.—Immediately upon receipt of a complete applica-
tion for a new program, the Director shall cause to be published
in the Federal Register notice of the receipt of such application
and of the period for public comment pursuant to paragraph (4)
regarding such new program, and a description of the new pro-
gram proposed by the application.

(4) PUBLIC COMMENT PERIOD.—During the 30-day period be-
ginning upon publication pursuant to paragraph (3) of a notice
regarding such an application, the Director shall recetve public
comments regarding the new program.
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(5) DETERMINATION.—Not less than 15 days after the conclu-
sion of the public comment period pursuant to paragraph (4) re-
garding an application but not more than 30 days after the con-
clusion of such comment period, the Director shall approve, con-
ditionally approve, or reject such program, in writing.

(6) STANDARD FOR APPROVAL.—The Director may approve, or
conditionally approve, a new program of an enterprise only if
the Director determines, taking into consideration any relevant
information and comments received during the public comment
period, that such new program—

(A) does not contravene and is not inconsistent with the
purposes of this title, the Federal National Mortgage Asso-
ciation Charter Act, or the Federal Home Loan Mortgage
Corporation Act, as such purposes are determined taking
into consideration the definitions of the terms “mortgage
loan origination” and “secondary mortgage market” pursu-
ant to section 1303;

(B) is not otherwise inconsistent with the safety and
soundness of the enterprise; and

(C) is in the public interest.

(7) LIMITATION.—The Director, in implementing this sub-
section, may not prevent an enterprise from continuing to offer
the automated loan underwriting system in existence on the
date of the enactment of the Federal Housing Finance Reform
Act of 2005 or continuing to engage in counseling and edu-
cation activities.

(¢c) NEW BUSINESS ACTIVITIES.—

(1) AUTHORITY OF DIRECTOR TO PROHIBIT NEW BUSINESS AC-
TIVITIES.—The Director shall have authority to prohibit any
new business activity by an enterprise if the Director deter-
mines, in writing, that such activity—

(A) contravenes or is inconsistent with the purposes of
this title, the Federal National Mortgage Association Char-
ter Act, or the Federal Home Loan Mortgage Corporation
Act;

(B) is otherwise inconsistent with the safety and sound-
ness of the enterprise; or

(C) is not in the public interest.

(2) NOTIFICATION OF NEW BUSINESS ACTIVITIES.—An enter-
prise that undertakes any new business activity shall provide
written notice of the activity to the Director and may commence
the new business activity only in accordance with paragraph
4.

(3) DIRECTOR DETERMINATION OF APPLICABLE PROCEDURE.—

(A) TIMING.—Immediately upon receipt of any notice
under paragraph (2) regarding a new business activity, the
Director shall undertake a determination under subpara-
graph (B) of this paragraph regarding the new business ac-
tivity.

(B) DETERMINATION AND TREATMENT AS NEW PROGRAM.—
If the Director determines that any new business activity
consists of, relates to, or involves any new program—

(i) the Director shall notify the enterprise of the de-
termination;
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(ii) the new business activity described in the notice
shall be considered a new program for purposes of this
section; and

(iii) the Director shall prohibit the enterprise from
carrying out the activity except to the extent that ap-
proval for the activity is obtained pursuant to sub-
section (b).

(4) COMMENCEMENT.—An enterprise may commence a new
business activity—

(A) if the Director issues a written approval regarding
such new business activity, immediately upon such
issuance or at such other time as provided by the Director
in such letter; or

(B) if, during the 30-day period beginning upon receipt
by the Director of notice pursuant to paragraph (2) regard-
ing a new business activity, the Director has not issued to
the enterprise a written approval or denial of the new busi-
ness activity, upon the expiration of such 30-day period.

(d) APPROVAL AND CONDITIONAL APPROVAL.—The Director may at
any time conditionally approve the undertaking of a particular new
program or new business activity by an enterprise and set forth the
terms and conditions that apply to the program or activity with
which the enterprise shall comply if it undertakes the new program
or activity. Such approval may, in the discretion of the Director, be
in the form of a written agreement between the enterprise and the
Director and shall be subject to such terms and conditions therein.
Such a written agreement or conditional approval shall be enforce-
able under subtitle C.

(e) DETERMINATION AND TREATMENT OF ACTIVITY AS NEW BUSI-
NESS ActiviTy.—lIf the Director determines that any activity of an
enterprise consists of, relates to, or involves any new business activ-
ity—

(1) the Director shall notify the enterprise of the determina-
tion;

(2) such activity shall be considered a new business activity
for purposes of this section; and

(3) the Director shall prohibit the enterprise from carrying out
the activity except to the extent that approval for the activity is
obtained pursuant to subsection (c).

(f) EFFECT ON OTHER AUTHORITIES.—

(1) EXAMINATIONS.—Nothing in this section may be construed
to limit, in any manner, any other authority or right the Direc-
tor may have under other provisions of law to conduct an exam-
ination of an enterprise.

(2) REQUESTS FOR INFORMATION.—Nothing in this section
may be construed to limit the right of the Director at any time
to request additional information from an enterprise concerning
any business activity.

(3) NO IMPLIED RIGHT OF ACTION.—This section shall not cre-
ate any private right of action against an enterprise or any di-
rector or executive officer of an enterprise, or impair any private
right of action under other applicable law.

(4) NO LIMITATION.—Nothing in this section may be construed
to restrict the general supervisory and regulatory authority of
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the Director over all programs, products, activities, or business
operations of any kind.

(g) REPORT ON PROGRAMS AND BUSINESS ACTIVITIES.—Not later
than the expiration of the 180-day period beginning on the effective
date under section 185 of the Federal Housing Finance Reform Act
of 2005, each enterprise shall submit to the Director a report identi-
fving and describing each program and business activity of the en-
terprise engaged in or existing as of the submission of the report.

(h) REGULATIONS.—The Director shall by order or regulation issue
rules and procedures to implement this section, including in the dis-
cretion of the Director, such definitions, interpretations, forms, and
other guidances as the Director considers appropriate.

SEC. 1322. HOUSING PRICE INDEX.

(a) IN GENERAL.—The Director shall establish and maintain a
method of assessing the national average 1-family house price for
use for adjusting the conforming loan limitations of the enterprises.
In establishing such method, the Director shall take into consider-
ation the monthly survey of all major lenders conducted by the Fed-
eral Housing Finance Agency to determine the national average 1-
family house price, the House Price Index maintained by the Office
of Federal Housing Enterprise Quersight of the Department of Hous-
ing and Urban Development before the effective date under section
185 of the Federal Housing Finance Reform Act of 2005, any appro-
priate house price indexes of the Bureau of the Census of the De-
partment of Commerce, and any other indexes or measures that the
Director considers appropriate.

(b) GAO AupIiT.—

(1) IN GENERAL.—At such times as are required under para-
graph (2), the Comptroller General of the United States shall
conduct an audit of the methodology established by the Director
under subsection (a) to determine whether the methodology es-
tablished is an accurate and appropriate means of measuring
changes to the national average 1-family house price.

(2) TIMING.—An audit referred to in paragraph (1) shall be
conducted and completed not later than the expiration of the
180-day period that begins upon each of the following dates:

(A) ESTABLISHMENT.—The date upon which such meth-
odology is initially established under subsection (a) in final
form by the Director.

(B) MODIFICATION OR AMENDMENT.—Each date upon
which any modification or amendment to such methodology
is adopted in final form by the Director.

(3) REPORT.—Within 30 days of the completion of any audit
conducted under this subsection, the Comptroller General shall
submit a report detailing the results and conclusions of the
audit to the Director, the Committee on Financial Services of
the House of Representatives, and the Committee on Banking,
Housing, and Urban Affairs of the Senate.

SEC. 1322A. CORPORATE GOVERNANCE OF ENTERPRISES.
(a) BOARD OF DIRECTORS.—
(1) INDEPENDENCE.—A majority of seated members of the
board of directors of each enterprise shall be independent board
members, as defined under rules set forth by the New York
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Stock Exchange, as such rules may be amended from time to
time.

(2) FREQUENCY OF MEETINGS.—To carry out its obligations
and duties under applicable laws, rules, regulations, and guide-
lines, the board of directors of an enterprise shall meet at least
eight times a year and not less than once a calendar quarter.

(3) NON-MANAGEMENT BOARD MEMBER MEETINGS.—The non-
management directors of an enterprise shall meet at regularly
scheduled executive sessions without management participation.

(4) QUORUM; PROHIBITION ON PROXIES.—For the transaction
of business, a quorum of the board of directors of an enterprise
shall be at least a majority of the seated board of directors and
a board member may not vote by proxy.

(5) INFORMATION.—The management of an enterprise shall
provide a board member of the enterprise with such adequate
and appropriate information that a reasonable board member
would find important to the fulfillment of his or her fiduciary
duties and obligations.

(6) ANNUAL REVIEW.—At least annually, the board of direc-
tors of each enterprise shall review, with appropriate profes-
sional assistance, the requirements of laws, rules, regulations,
and guidelines that are applicable to its activities and duties.

(b) COMMITTEES OF BOARDS OF DIRECTORS.—

(1) FREQUENCY OF MEETINGS.—Any committee of the board of
directors of an enterprise shall meet with sufficient frequency to
carry out its obligations and duties under applicable laws,
rules, regulations, and guidelines.

(2) REQUIRED COMMITTEES.—Each enterprise shall provide
for the establishment, however styled, of the following commit-
tees of the board of directors:

(A) Audit committee.

(B) Compensation committee.

(C) Nominating / corporate governance committee.

Such committees shall be in compliance with the charter, inde-
pendence, composition, expertise, duties, responsibilities, and
other requirements set forth under section 10A(m) of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78j-1(m)), with respect to
the audit committee, and under rules issued by the New York
Stock Exchange, as such rules may be amended from time to
time.
(¢c) COMPENSATION.—

(1) IN GENERAL.—The compensation of board members, execu-
tive officers, and employees of an enterprise—

(A) shall not be in excess of that which is reasonable and
appropriate;

(B) shall be commensurate with the duties and respon-
sibilities of such persons,

(C) shall be consistent with the long-term goals of the en-
terprise;

(D) shall not focus solely on earnings performance, but
shall take into account risk management, operational sta-
bility and legal and regulatory compliance as well; and

(E) shall be undertaken in a manner that complies with
applicable laws, rules, and regulations.
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(2) REIMBURSEMENT.—If an enterprise is required to prepare
an accounting restatement due to the material noncompliance of
the enterprise, as a result of misconduct, with any financial re-
porting requirement under the securities laws, the chief execu-
tive officer and chief financial officer of the enterprise shall re-
imburse the enterprise as provided under section 304 of the Sar-
banes-Oxley Act of 2002 (15 U.S.C. 7243). This provision does
not otherwise limit the authority of the Agency to employ rem-
edies available to it under its enforcement authorities.

(d) CobpE oF CONDUCT AND ETHICS.—

(1) IN GENERAL.—An enterprise shall establish and admin-
ister a written code of conduct and ethics that is reasonably de-
signed to assure the ability of board members, executive officers,
and employees of the enterprise to discharge their duties and re-
sponsibilities, on behalf of the enterprise, in an objective and
impartial manner, and that includes standards required under
section 406 of the Sarbanes-Oxley Act of 2002 (15 U.S.C. 7264)
and other applicable laws, rules, and regulations.

(2) REVIEW.—Not less than once every three years, an enter-
prise shall review the adequacy of its code of conduct and ethics
for consistency with practices appropriate to the enterprise and
make any appropriate revisions to such code.

(e) CONDUCT AND RESPONSIBILITIES OF BOARD OF DIRECTORS.—
The board of directors of an enterprise shall be responsible for di-
recting the conduct and affairs of the enterprise in furtherance of
the safe and sound operation of the enterprise and shall remain rea-
sonably informed of the condition, activities, and operations of the
enterprise. The responsibilities of the board of directors shall in-
clude having in place adequate policies and procedures to assure its
oversight of, among other matters, the following:

(1) Corporate strategy, major plans of action, risk policy, pro-
grams for legal and regulatory compliance and corporate per-
formance, including prudent plans for growth and allocation of
adequate resources to manage operations risk.

(2) Hiring and retention of qualified executive officers and
succession planning for such executive officers.

(3) Compensation programs of the enterprise.

(4) Integrity of accounting and financial reporting systems of
the enterprise, including independent audits and systems of in-
ternal control.

(5) Process and adequacy of reporting, disclosures, and com-
munications to shareholders, investors, and potential investors.

(6) Extensions of credit to board members and executive offi-
cers.

(7) Responsiveness of executive officers in providing accurate
and timely reports to Federal regulators and in addressing the
supervisory concerns of Federal regulators in a timely and ap-
propriate manner.

(f) PROHIBITION OF EXTENSIONS OF CREDIT.—An enterprise may
not directly or indirectly, including through any subsidiary, extend
or maintain credit, arrange for the extension of credit, or renew an
extension of credit, in the form of a personal loan to or for any
board member or executive officer of the enterprise, as provided by
section 13(k) of the Securities Exchange Act of 1934 (15 U.S.C.
78m(k)).
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(g) CERTIFICATION OF DISCLOSURES.—The chief executive officer
and the chief financial officer of an enterprise shall review each
quarterly report and annual report issued by the enterprise and
such reports shall include certifications by such officers as required
by section 302 of the Sarbanes-Oxley Act of 2002 (15 U.S.C. 7241).

(h) CHANGE OF AUDIT PARTNER.—An enterprise may not accept
audit services from an external auditing firm if the lead or coordi-
nating audit partner who has primary responsibility for the external
audit of the enterprise, or the external audit partner who has re-
sponsibility for reviewing the external audit has performed audit
services for the enterprise in each of the five previous fiscal years.

(1) COMPLIANCE PROGRAM.—

(1) REQUIREMENT.—Each enterprise shall establish and
maintain a compliance program that is reasonably designed to
assure that the enterprise complies with applicable laws, rules,
regulations, and internal controls.

(2) COMPLIANCE OFFICER.—The compliance program of an en-
terprise shall be headed by a compliance officer, however styled,
who reports directly to the chief executive officer of the enter-
prise. The compliance officer shall report regularly to the board
of directors or an appropriate committee of the board of direc-
tors on compliance with and the adequacy of current compli-
ance policies and procedures of the enterprise, and shall rec-
ommend any adjustments to such policies and procedures that
the compliance officer considers necessary and appropriate.

(j) RISK MANAGEMENT PROGRAM.—

(1) REQUIREMENT.—Each enterprise shall establish and
maintain a risk management program that is reasonably de-
signed to manage the risks of the operations of the enterprise.

(2) RISK MANAGEMENT OFFICER.—The risk management pro-
gram of an enterprise shall be headed by a risk management
officer, however styled, who reports directly to the chief execu-
tive officer of the enterprise. The risk management officer shall
report regularly to the board of directors or an appropriate com-
mittee of the board of directors on compliance with and the ade-
quacy of current risk management policies and procedures of
the enterprise, and shall recommend any adjustments to such
policies and procedures that the risk management officer con-
siders necessary and appropriate.

(k) CoMPLIANCE WITH OTHER LAWS.—

(1) DEREGISTERED OR UNREGISTERED COMMON STOCK.—If an
enterprise deregisters or has not registered its common stock
with the Securities and Exchange Commission under the Secu-
rities Exchange Act of 1934, the enterprise shall comply or con-
tinue to comply with sections 10A(m) and 13(k) of the Securities
Exchange Act of 1934 (15 U.S.C. 78j-1(m), 78m(k)) and sections
302, 304, and 406 of the Sarbanes-Oxley Act of 2002 (15 U.S.C.
7241, 7243, 7264), subject to such requirements as provided by
subsection (1) of this section.

(2) REGISTERED COMMON STOCK.—An enterprise that has its
common stock registered with the Securities and Exchange
Commission shall maintain such registered status, unless it
provides 60 days prior written notice to the Director stating its
intent to deregister and its understanding that it will remain
subject to the requirements of the sections of the Securities Ex-
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change Act of 1934 and the Sarbanes-Oxley Act of 2002, subject
to such requirements as provided by subsection (1) of this sec-
tion.

(1) OTHER MATTERS.—The Director may from time to time estab-
lish standards, by regulation, order, or guideline, regarding such
other corporate governance matters of the enterprises as the Director
considers appropriate.

(m) MODIFICATION OF STANDARDS.—In connection with standards
of Federal or State law (including the Revised Model Corporation
Act) or New York Stock Exchange rules that are made applicable to
an enterprise by section 1710.10 of the Director’s rules (12 C.F.R.
1710.10) and by subsections (a), (b), (g), (i), (j), and (k) of this sec-
tion, the Director, in the Director’s sole discretion, may modify the
standards contained in this section or in part 1710 of the Director’s
rules (12 U.S.C. Part 1710) in accordance with section 553 of title
5, United States Code, and upon written notice to the enterprise.
SEC. 1322B. REQUIRED REGISTRATION UNDER SECURITIES EXCHANGE

ACT OF 1934.

(a) IN GENERAL.—Each regulated entity shall register at least one
class of the capital stock of such regulated entity, and maintain
such registration with the Securities and Exchange Commission,
under the Securities Exchange Act of 1934.

(b) ENTERPRISES.—Each enterprise shall comply with sections 14
and 16 of the Securities Exchange Act of 1934.

SEC. 1323. PUBLIC ACCESS TO MORTGAGE INFORMATION OF ENTER-
PRISES.

(a) IN GENERAL.—The [Secretaryl Director shall make available
to the public, in forms useful to the public (including forms acces-
sible by computers), the data submitted by the enterprises in the
reports required under section 309(m) of the Federal National
Mortgage Association Charter Act or section 307(e) of the Federal
Home Loan Mortgage Corporation Act.

(b) ACCESS.—

(1) PROPRIETARY DATA.—Except as provided in paragraph (2),
the [Secretaryl] Director may not make available to the public
data that the [Secretaryl Director determines pursuant to sec-
tion 1326 are proprietary information.

(2) EXCEPTION.—The [Secretaryl Director shall not restrict
access to the data provided in accordance with section
309(m)(1)(A) of the Federal National Mortgage Association
Charter Act or section 307(e)(1)(A) of the Federal Home Loan
Mortgage Corporation Act.

(¢) FEES.—The [Secretaryl Director may charge reasonable fees
to cover the cost of making data available under this section to the
public.

[SEC. 1324. ANNUAL HOUSING REPORT.

[(a) IN GENERAL.—After reviewing and analyzing the reports
submitted under section 309(n) of the Federal National Mortgage
Association Charter Act and section 307(f) of the Federal Home
Loan Mortgage Corporation Act, the Secretary shall submit a re-
port, as part of the annual report under section 1328(a) of this title,
on the extent to which each enterprise is achieving the annual
housing goals established under subpart B of this part and the pur-
poses of the enterprise established by law.
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[(b) CONTENTS.—The report shall—

[(1) aggregate and analyze census tract data to assess the
compliance of each enterprise with the central cities, rural
areas, and other underserved areas housing goal and to deter-
mine levels of business in central cities, rural areas, under-
served areas, low- and moderate-income census tracts, minority
census tracts, and other geographical areas deemed appro-
priate by the Secretary;

[(2) aggregate and analyze data on income to assess the
compliance of each enterprise with the low- and moderate-in-
come and special affordable housing goals;

[(3) aggregate and analyze data on income, race, and gender
by census tract and compare such data with larger demo-
graphic, housing, and economic trends;

[(4) examine actions that each enterprise has undertaken or
could undertake to promote and expand the annual goals es-
tablished under sections 1332, 1333, and 1334, and the pur-
poses of the enterprise established by law;

[(5) examine the primary and secondary multifamily housing
mortgage markets and describe—

[(A) the availability and liquidity of mortgage credit;

[(B) the status of efforts to provide standard credit
terms and underwriting guidelines for multifamily housing
and to securitize such mortgage products; and

[(C) any factors inhibiting such standardization and
securitization,;

[(6) examine actions each enterprise has undertaken and
could undertake to promote and expand opportunities for first-
time homebuyers; and

[(7) describe any actions taken under section 1325(5) with
respect to originators found to violate fair lending procedures.]

SEC. 1324. Al:\r% léAL HOUSING REPORT REGARDING REGULATED ENTI-

(a) IN GENERAL.—After reviewing and analyzing the reports sub-
mitted under section 309(n) of the Federal National Mortgage Asso-
ciation Charter Act, section 307(f) of the Federal Home Loan Mort-
gage Corporation Act, and section 10(j)(11) of the Federal Home
Loan Bank Act (12 U.S.C. 1430(j)(11)), the Director shall submit a
report, not later than October 30 of each year, to the Committee on
Financial Services of the House of Representatives and the Com-
mittee on Banking, Housing, and Urban Affairs of the Senate, on
the activities of each regulated entity.

(b) CONTENTS.—The report shall—

(1) discuss the extent to which—

(A) each enterprise is achieving the annual housing goals
established under subpart B of this part;

(B) each enterprise is complying with section 1337;

(C) each Federal home loan bank is complying with sec-
tion 10(j) of the Federal Home Loan Bank Act; and

(D) each regulated entity is achieving the purposes of the
regulated entity established by law;

(2) aggregate and analyze relevant data on income to assess
the compliance by each enterprise with the housing goals estab-
lished under subpart B;
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(3) aggregate and analyze data on income, race, and gender
by census tract and other relevant classifications, and compare
such data with larger demographic, housing, and economic
trends;

(4) examine actions that—

(A) each enterprise has undertaken or could undertake to
promote and expand the annual goals established under
subpart B and the purposes of the enterprise established by
law; and

(B) each Federal home loan bank has taken or could un-
dertake to promote and expand the community investment
program and affordable housing program of the bank es-
tablished under section subsections (i) and (j) of section 10
of the Federal Home Loan Bank Act;

(5) examine the primary and secondary multifamily housing
mortgage markets and describe—

(A) the availability and liquidity of mortgage credit;

(B) the status of efforts to provide standard credit terms
and underwriting guidelines for multifamily housing and
to securitize such mortgage products; and

(C) any factors inhibiting such standardization and
securitization;

(6) examine actions each regulated entity has undertaken and
could undertake to promote and expand opportunities for first-
time homebuyers;

(7) describe any actions taken under section 1325(5) with re-
spect to originators found to violate fair lending procedures;

(8) discuss and analyze existing conditions and trends, in-
cluding conditions and trends relating to pricing, in the hous-
ing markets and mortgage markets; and

(9) identify the extent to which each enterprise is involved in
mortgage purchases and secondary market activities involving
subprime loans (as identified in accordance with the regula-
tions issued pursuant to section 124(b) of the Federal Housing
Finance Reform Act of 2005) and compare the characteristics of
subprime loans purchased and securitized by the enterprises to
other loans purchased and securitized by the enterprises

(¢c) DATA COLLECTION AND REPORTING.—

(1) IN GENERAL.—To assist the Director in analyzing the mat-
ters described in subsection (b) and establishing the method-
ology described in section 1322, the Director shall conduct, on
a monthly basis, a survey of mortgage markets in accordance
with this subsection.

(2) DATA POINTS.—Each monthly survey conducted by the Di-
rector under paragraph (1) shall collect data on—

(A) the characteristics of individual mortgages that are
eligible for purchase by the enterprises and the characteris-
tics of individual mortgages that are not eligible for pur-
chase by the enterprises including, in both cases, informa-
tion concerning—

(i) the price of the house that secures the mortgage;

(i) the loan-to-value ratio of the mortgage, which
shall reflect any secondary liens on the relevant prop-
erty;

(iii) the terms of the mortgage;



156

(iv) the creditworthiness of the borrower or bor-
rowers; and
(v) whether the mortgage, in the case of a conforming
mortgage, was purchased by an enterprise; and
(B) such other maiters as the Director determines to be
appropriate.

(3) PUBLIC AVAILABILITY.—The Director shall make any data
collected by the Director in connection with the conduct of a
monthly survey available to the public in a timely manner, pro-
vided that the Director may modify the data released to the
})ublic to ensure that the data is not released in an identifiable
orm.

(4) DEFINITION.—For purposes of this subsection, the term
“identifiable form” means any representation of information
that permits the identity of a borrower to which the information
relates to be reasonably inferred by either direct or indirect
means.

SEC. 1325. FAIR HOUSING.
The [Secretaryl Director shall—

(1) * * #

(2) by regulation, require each enterprise to submit data to
the [Secretaryl Director to assist the [Secretaryl Director in
investigating whether a mortgage lender with which the enter-
grise does business has failed to comply with the Fair Housing

ct;

(3) by regulation, require each enterprise to submit data to
the [Secretaryl Director to assist in investigating whether a
mortgage lender with which the enterprise does business has
failed to comply with the Equal Credit Opportunity Act, and
shall submit any such information received to the appropriate
Federal agencies, as provided in section 704 of the Equal Cred-
it Opportunity Act, for appropriate action;

* * *k & * * *k

SEC. 1326. PROHIBITION OF PUBLIC DISCLOSURE OF PROPRIETARY
INFORMATION.

(a) IN GENERAL.—The [Secretaryl Director may, by regulation or
order, provide that certain information shall be treated as propri-
etary information and not subject to disclosure under section 1323
of this title, section 309(n)(3) of the Federal National Mortgage As-
sociation Charter Act, or section 307(f)(3) of the Federal Home
Loan Mortgage Corporation Act.

(b) PROTECTION OF INFORMATION ON HOUSING ACTIVITIES.—The
[Secretaryl Director shall not provide public access to, or disclose
to the public, any information required to be submitted by an en-
terprise under section 309(n) of the Federal National Mortgage As-
sociation Charter Act or section 307(f) of the Federal Home Loan
Mortgage Corporation Act that the [Secretaryl Director determines
is proprietary.

* * * k * * *

[SEC. 1327. AUTHORITY TO REQUIRE REPORTS BY ENTERPRISES.

[The Secretary shall require each enterprise to submit reports on
its activities to the Secretary as the Secretary considers
appropriate.
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[SEC. 1328. REPORTS BY SECRETARY.

[(a) ANNUAL REPORT.—The Secretary shall, not later than June
30 of each year, submit a report to the Committee on Banking, Fi-
nance and Urban Affairs of the House of Representatives and the
Committee on Banking, Housing, and Urban Affairs of the Senate
on the activities of each enterprise.

[(b) VIEWS ON BUDGET AND FINANCIAL PLANS OF ENTERPRISES.—
On an annual basis, the Secretary shall provide the Committees re-
ferred to in subsection (a) with comments on the plans, forecasts,
and reports required under section 1316(g).]

Subpart B—Housing Goals

[SEC. 1331. ESTABLISHMENT.

[(a) IN GENERAL.—The Secretary shall establish, by regulation,
housing goals under this subpart for each enterprise. The housing
goals shall include a low- and moderate-income housing goal pursu-
ant to section 1332, a special affordable housing goal pursuant to
section 1333, and a central cities, rural areas, and other under-
served areas housing goal pursuant to section 1334. The Secretary
shall implement this subpart in a manner consistent with section
301(3) of the Federal National Mortgage Association Charter Act
and section 301(b)(3) of the Federal Home Loan Mortgage Corpora-
tion Act.

[(b) CONSIDERATION OF UNITS IN MULTIFAMILY HOUSING.—In es-
tablishing any goal under this subpart, the Secretary may take into
consideration the number of housing units financed by any mort-
gage on multifamily housing purchased by an enterprise.

[(c) ADJUSTMENT OF HOUSING GOALS.—Except as otherwise pro-
vided in this title, from year to year the Secretary may, by regula-
tion, adjust any housing goal established under this subpart.

[SEC. 1332. LOW- AND MODERATE-INCOME HOUSING GOAL.

[(a) IN GENERAL.—The Secretary shall establish an annual goal
for the purchase by each enterprise of mortgages on housing for
low- and moderate-income families. The Secretary may establish
separate specific subgoals within the goal under this section and
such subgoals shall not be enforceable under the provisions of sec-
tion 1336, any other provision of this title, or any provision of the
Federal National Mortgage Association Charter Act or the Federal
Home Loan Mortgage Corporation Act.

[(b) FaAcTors To BE APPLIED.—In establishing the goal under
this section, the Secretary shall consider—

[(1) national housing needs;

[(2) economic, housing, and demographic conditions;

[(3) the performance and effort of the enterprises toward
achieving the low- and moderate-income housing goal in pre-
vious years;

[(4) the size of the conventional mortgage market serving
low- and moderate-income families relative to the size of the
overall conventional mortgage market;

[(5) the ability of the enterprises to lead the industry in
making mortgage credit available for low- and moderate-in-
come families; and
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[(6) the need to maintain the sound financial condition of the
enterprises.

[(c) USE OF BORROWER AND TENANT INCOME.—

[(1) IN GENERAL.—The Secretary shall monitor the perform-
ance of each enterprise in carrying out this section and shall
evaluate such performance (for purposes of section 1336) based
on—

[(A) in the case of an owner-occupied dwelling, the mort-
gagor’s income at the time of origination of the mortgage;
or

[(B) in the case of a rental dwelling—

[(i) the income of the prospective or actual tenants
of the property, where such data are available; or

[(i1) the rent levels affordable to low- and moderate-
income families, where the data referred to in clause
(i) are not available.

[(2) AFFORDABILITY.—For the purpose of paragraph (1)(B)(i),
a rent level shall be considered affordable if it does not exceed
30 percent of the maximum income level of the income cat-
egories referred to in this section, with appropriate adjust-
ments for unit size as measured by the number of bedrooms.

[(d) TRANSITION.—

[(1) INTERIM TARGET.—Notwithstanding any other provision
of this section, during the 2-year period beginning on Jan-
uary 1, 1993, the annual target under this section for low- and
moderate-income mortgage purchases for each enterprise shall
be 30 percent of the total number of dwelling units financed by
mortgage purchases of the enterprise.

[(2) INTERIM GOAL.—During such 2-year period, the Sec-
retary shall establish a separate annual goal for each enter-
prise, the achievement of which shall require—

[(A) an enterprise that is not meeting the target under
paragraph (1) upon January 1, 1993, to improve its per-
formance relative to such target annually and, to the max-
imum extent feasible, to meet such target at the conclusion
of such 2-year period; and

[(B) an enterprise that is meeting the target under para-
graph (1) upon January 1, 1993, to improve its perform-
ance relative to the target.

[(3) IMPLEMENTATION.—The Secretary shall establish any re-
quirements necessary to implement the transition provisions
under this subsection by notice, after providing the enterprises
with an opportunity to review and comment not less than 30
days before the issuance of such notice. Such notice shall be
issued not later than the expiration of the 90-day period begin-
ning upon the date of the enactment of this Act and shall be
effective upon issuance.

[SEC. 1333. SPECIAL AFFORDABLE HOUSING GOAL.
[(a) ESTABLISHMENT.—

[(1) IN GENERAL.—The Secretary shall establish a special an-
nual goal designed to adjust the purchase by each enterprise
of mortgages on rental and owner-occupied housing to meet the
then-existing unaddressed needs of, and affordable to, low-in-
come families in low-income areas and very low-income fami-
lies. The special affordable housing goal established under this
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section for an enterprise shall not be less than 1 percent of the
dollar amount of the mortgage purchases by the enterprise for
the previous year.

[(2) STANDARDS.—In establishing the special affordable
housing goal for an enterprise, the Secretary shall consider—

[(A) data submitted to the Secretary in connection with
the special affordable housing goal for previous years;

[(B) the performance and efforts of the enterprise to-
ward achieving the special affordable housing goal in pre-
vious years;

[(C) national housing needs within the categories set
forth in this section;

[(D) the ability of the enterprise to lead the industry in
making mortgage credit available for low-income and very
low-income families; and

[(E) the need to maintain the sound financial condition
of the enterprise.

[(b) FULL CREDIT ACTIVITIES.—

[(1) IN GENERAL.—The Secretary shall give full credit toward
achievement of the special affordable housing goal under this
section (for purposes of section 1336) to the following activities:

[(A) FEDERALLY RELATED MORTGAGES.—The purchase or
securitization of federally insured or guaranteed mort-
gages, if—

[(i) such mortgages cannot be readily securitized
through the Government National Mortgage Associa-
tion or any other Federal agency;

[(ii) participation of the enterprise substantially en-
hances the affordability of the housing subject to such
mortgages; and

[(i11) the mortgages involved are on housing that
otherwise qualifies under such goal to be considered
for purposes of such goal.

[(B) PorTroLIOS.—The purchase or refinancing of exist-
ing, seasoned portfolios of loans, if—

[(i) the seller is engaged in a specific program to use
the proceeds of such sales to originate additional loans
that meet such goal; and

[(ii)) such purchases or refinancings support addi-
tional lending for housing that otherwise qualifies
under such goal to be considered for purposes of such
goal.

[(C) RTC AND FDIC LOANS.—The purchase of direct loans
made by the Resolution Trust Corporation or the Federal
Deposit Insurance Corporation, if such loans—

[(i) are not guaranteed by such agencies themselves
or other Federal agencies;

[(ii) are made with recourse provisions similar to
those offered through private mortgage insurance or
other conventional sellers; and

[(iii) are made for the purchase of housing that oth-
erwise qualifies under such goal to be considered for
purposes of such goal.

[(2) ExcLusiON.—No credit toward the achievement of the
special affordable housing goal may be given to the purchase
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or securitization of mortgages associated with the refinancing
of the existing enterprise portfolios.
[(c) USE OF BORROWER AND TENANT INCOME.—

[(1) IN GENERAL.—The Secretary shall monitor the perform-
ance of each enterprise in carrying out this section and shall
evaluate such performance (for purposes of section 1336) based
on—

[(A) in the case of an owner-occupied dwelling, the mort-
gagor’s income at the time of origination of the mortgage;
or

[(B) in the case of a rental dwelling—

[(i) the income of the prospective or actual tenants
of the property, where such data are available; or

[(ii) the rent levels affordable to low-income and
very low-income families, where the data referred to in
clause (i) are not available.

[(2) AFFORDABILITY.—For the purpose of paragraph (1)(B)(ii),
a rent level shall be considered affordable if it does not exceed
30 percent of the maximum income level of the income cat-
egories referred to in this section, with appropriate adjust-
ments for unit size as measured by the number of bedrooms.

[(d) TRANSITION.—

[(1) FNMA MORTGAGE PURCHASES.—Notwithstanding any
other provision of this section, during the 2-year period begin-
ning on January 1, 1993, the special affordable housing goal
for the Federal National Mortgage Association shall include
mortgage purchases of not less than $2,000,000,000 (for such
2-year period), with one-half of such purchases consisting of
mortgages on single family housing and one-half consisting of
mortgages on multifamily housing.

[(2) FHLMC MORTGAGE PURCHASES.—Notwithstanding any
other provision of this section, during the 2-year period begin-
ning on January 1, 1993, the special affordable housing goal
for the Federal Home Loan Mortgage Corporation shall include
mortgage purchases of not less than $1,500,000,000 (for such
2-year period), with one-half of such purchases consisting of
mortgages on single family housing and one-half consisting of
mortgages on multifamily housing.

[(3) INCOME CHARACTERISTICS FOR MORTGAGE PURCHASES.—

[(A) MULTIFAMILY MORTGAGES.—The special affordable
housing goals established under paragraphs (1) and (2)
shall provide that, of mortgages on multifamily housing
that are purchased and contribute to the achievement of
such goals—

[(i) 45 percent shall be mortgages on multifamily
housing affordable to low-income families; and
[(ii) 55 percent shall be mortgages on multifamily
housing in which—
[(I) at least 20 percent of the units are afford-
able to families whose incomes do not exceed 50
percent of the median income for the area; or
[(II) at least 40 percent of the units are afford-
able to very low-income families.

[(B) SINGLE FAMILY MORTGAGES.—The special affordable

housing goals established under paragraphs (1) and (2)
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shall provide that, of mortgages on single family housing
that are purchased and contribute to the achievement of
such goals—

[(G) 45 percent shall be mortgages of low-income
families who live in census tracts in which the median
income does not exceed 80 percent of the area median
income; and

[(ii) 55 percent shall be mortgages of very low-in-
come families.

[(C) COMPLIANCE WITH SPECIAL AFFORDABLE HOUSING
GOALS.—Only the portion of mortgages on multifamily
housing purchased by an enterprise that are attributable
to units affordable to low-income families shall contribute
to the achievement of the special affordable housing goals
under subparagraph (A)(i).

[(4) IMPLEMENTATION.—The Secretary shall establish any re-
quirements necessary to implement the transition provisions
under this subsection by notice, after providing the enterprises
with an opportunity to review and comment not less than 30
days before the issuance of such notice. Such notice shall be
issued not later than the expiration of the 90-day period begin-
ning upon the date of the enactment of this Act and shall be
effective upon issuance.

[SEC. 1334. CENTRAL CITIES, RURAL AREAS, AND OTHER UNDER-

SERVED AREAS HOUSING GOAL.

[(a) IN GENERAL.—The Secretary shall establish an annual goal
for the purchase by each enterprise of mortgages on housing lo-
cated in central cities, rural areas, and other underserved areas.
The Secretary may establish separate subgoals within the goal
under this section and such subgoals shall not be enforceable under
the provisions of section 1336, any other provision of this title, or
any provision of the Federal National Mortgage Association Char-
ter Act or the Federal Home Loan Mortgage Corporation Act.

[(b) FAcTORs To BE APPLIED.—In establishing the housing goal
under this section, the Secretary shall consider—

[(1) urban and rural housing needs and the housing needs
of underserved areas;

[(2) economic, housing, and demographic conditions;

[(3) the performance and efforts of the enterprises toward
achieving the central cities, rural areas, and other underserved
areas housing goal in previous years;

[(4) the size of the conventional mortgage market for central
cities, rural areas, and other underserved areas relative to the
size of the overall conventional mortgage market;

[(5) the ability of the enterprises to lead the industry in
making mortgage credit available throughout the United
States, including central cities, rural areas, and other under-
served areas; and

[(6) the need to maintain the sound financial condition of the
enterprises.

[(c) LoCcATION OF PROPERTIES.—The Secretary shall monitor the
performance of each enterprise in carrying out this section and
shall evaluate such performance (for purposes of section 1336)
based on the location of the properties subject to mortgages pur-
chased by each enterprise.
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[(d) TRANSITION.—

[(1) INTERIM TARGET.—Notwithstanding any other provision
of this section, during the 2-year period beginning on January
1, 1993, the annual target under this section for purchases by
each enterprise of mortgages on housing located in central cit-
ies shall be 30 percent of the total number of dwelling units
financed by mortgage purchases of the enterprise.

[(2) INTERIM GOAL.—During such 2-year period, the Sec-
retary shall establish a separate annual goal for each enter-
prise, the achievement of which shall require—

[(A) an enterprise that is not meeting the target under
paragraph (1) upon January 1, 1993, to improve its per-
formance relative to such target annually and, to the max-
imum extent feasible, to meet such target at the conclusion
of such 2-year period; and

[(B) an enterprise that is meeting the target under para-
graph (1) upon January 1, 1993, to improve its perform-
ance relative to the target.

[(3) DEFINITION OF CENTRAL CITY.—For purposes of this sub-
section, the term “central city” means any political subdivision
designated as a central city by the Office of Management and
Budget.

[(4) IMPLEMENTATION.—The Secretary shall establish any re-
quirements necessary to implement the transition provisions
under this subsection by notice, after providing the enterprises
with an opportunity to review and comment not less than 30
days before the issuance of such notice. Such notice shall be
issued not later than the expiration of the 90-day period begin-
ning upon the date of the enactment of this Act and shall be
effective upon issuance.l

SEC. 1331. ESTABLISHMENT OF HOUSING GOALS.

(a) IN GENERAL.—The Director shall establish, effective for the

first year that begins after the effective date under section 185 of the
Federal Housing Finance Reform Act of 2005 and each year there-
after, annual housing goals, with respect to the mortgage purchases
by the enterprises, as follows:

(1) SINGLE FAMILY HOUSING GOALS.—Three single-family
housing goals under section 1332.

(2) MULTIFAMILY SPECIAL AFFORDABLE HOUSING GOALS.—A
maultifamily special affordable housing goal under section 1333.

(b) ELIMINATING INTEREST RATE DISPARITIES.—

(1) IN GENERAL.—In establishing and implementing the hous-
ing goals under this subpart, the Director shall require the en-
terprises to disclose appropriate information to allow the Direc-
tor to assess if there are any disparities in interest rates
charged on mortgages to borrowers who are minorities as com-
pared with borrowers of similar creditworthiness who are not
minorities, as evidenced in reports pursuant to the Home Mort-
gage Disclosure Act of 1975.

(2) REPORT AND REMEDY.—Upon a finding by the Director,
pursuant to the information provided by an enterprise in para-
graph (1), that a pattern of disparities in interest rates exists,
the Director shall—

(A) submit to the Committee on Financial Services of the
House of Representatives and the Committee on Banking,
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Housing, and Urban Affairs of the Senate a report detail-
ing the disparities; and

(B) require the enterprise to take such action as the Di-
rector deems appropriate pursuant to this Act to remedy the
interest rate disparities identified.

(3) PROTECTION OF IDENTITY.—In carrying out this sub-
section, the Director shall ensure that no information is made
public that would reasonably allow identification, directly or
indirectly, of an individual borrower.

(¢) TIMING.—The Director shall establish an annual deadline by
which the Director shall establish the annual housing goals under
this subpart for each year, taking into consideration the need for the
enterprises to reasonably and sufficiently plan their operations and
activities in advance, including operations and activities necessary
to meet such annual goals.

SEC. 1332. SINGLE-FAMILY HOUSING GOALS.

(a) IN GENERAL.—The Director shall establish an annual goal for
the purchase by each enterprise of conventional, conforming, single-
family, owner-occupied, purchase money mortgages financing hous-
ing for each of the following categories of families:

(1) Low-income families.

(2) Families that reside in low-income areas.

(3) Very low-income families.

(b) DETERMINATION OF COMPLIANCE.—The Director shall deter-
mine, for each year that the housing goal under this section is in
effect pursuant to section 1331(a), whether each enterprise has com-
plied with the single-family housing goal established under this sec-
tion for such year. An enterprise shall be considered to be in compli-
ance with such a goal for a year only if—

(1) for each of the types of families described in subsection (a),
the percentage of the number of conventional, conforming, sin-
gle-family, owner-occupied, purchase money mortgages pur-
chased by each enterprise in such year that serve such families,
meets or exceeds

(2) the target for the year for such type of family that is estab-
lished under subsection (c).

(c) ANNUAL TARGETS.—

(1) IN GENERAL.—Except as provided in paragraph (2), for
each of the types of families described in subsection (a), the tar-
get under this subsection for a year shall be the average per-
centage, for the three years that most recently precede such year
and for which information under the Home Mortgage Disclo-
sure Act of 1975 is publicly available, of the number of conven-
tional, conforming, single-family, owner-occupied, purchase
money mortgages originated in such year that serves such type
of family, as determined by the Director using the information
obtained and determined pursuant to paragraphs (3) and (4).

(2) AUTHORITY TO INCREASE TARGETS.—

(A) IN GENERAL.—The Director may, for any year, estab-
lish by regulation, for any or all of the types of families de-
scribed in subsection (a), percentage targets that are higher
than the percentages for such year determined pursuant to
paragraph (1), to reflect expected changes in market per-
formance related to such information under the Home
Mortgage Disclosure Act of 1975.
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(B) FACTORS.—In establishing any targets pursuant to
subparagraph (A), the Director shall consider the following
factors:

(i) National housing needs.

(ii) Economic, housing, and demographic conditions.

(iii) The performance and effort of the enterprises to-
ward achieving the housing goals under this section in
previous years.

(iv) The size of the conventional mortgage market
serving each of the types of families described in sub-
section (a) relative to the size of the overall conven-
tional mortgage market.

(v) The need to maintain the sound financial condi-
tion of the enterprises.

(3) HMDA INFORMATION.—The Director shall annually obtain
information submitted in compliance with the Home Mortgage
Disclosure Act of 1975 regarding conventional, conforming, sin-
gle-family, owner-occupied, purchase money mortgages origi-
nated and purchased for the previous year.

(4) CONFORMING MORTGAGES.—In determining whether a
mortgage is a conforming mortgage for purposes of this para-
graph, the Director shall consider the original principal balance
of the mortgage loan to be the principal balance as reported in
the information referred to in paragraph (3), as rounded to the
nearest thousand dollars.

(d) NOTICE OF DETERMINATION AND ENTERPRISE COMMENT.—

(1) Nortice.—Within 30 days of making a determination
under subsection (b) regarding a compliance of an enterprise for
a year with the housing goal established under this section and
before any public disclosure thereof, the Director shall provide
notice of the determination to the enterprise, which shall in-
clude an analysis and comparison, by the Director, of the per-
formance of the enterprise for the year and the targets for the
year under subsection (c).

(2) COMMENT PERIOD.—The Director shall provide each enter-
prise an opportunity to comment on the determination during
the 30-day period beginning upon receipt by the enterprise of
the notice.

(e) USE OF BORROWER INCOME.—In monitoring the performance
of each enterprise pursuant to the housing goals under this section
and evaluating such performance (for purposes of section 1336), the
Director shall consider a mortgagor’s income to be such income at
the time of origination of the mortgage.

SEC. 1333. MULTIFAMILY SPECIAL AFFORDABLE GOAL.
(a) ESTABLISHMENT.—

(1) IN GENERAL.—The Director shall establish, by regulation,
an annual goal for the purchase by each enterprise of each of
the following types of mortgages on multifamily housing:

(A) Mortgages that finance dwelling units for very low-in-
come families.

(B) Mortgages that finance dwelling units assisted by the
low-income housing tax credit under section 42 of the Inter-
nal Revenue Code of 1986.

(2) ADDITIONAL REQUIREMENTS FOR SMALLER PROJECTS.—The
Director shall establish, within the goal under this section, ad-
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ditional requirements for the purchase by each enterprise of
mortgages described in paragraph (1) for multifamily housing
projects of a smaller or limited size, which may be based on the
number of dwelling units in the project or the amount of the
mortgage, or both, and shall include multifamily housing
projects of such smaller sizes as are typical among such projects
that serve rural areas.

(3) FACTORS.—In establishing the goal under this section re-
lating to mortgages on multifamily housing for an enterprise,
the Director shall consider—

(A) national multifamily mortgage credit needs;

(B) the performance and effort of the enterprise in mak-
ing mortgage credit available for multifamily housing in
previous years;

(C) the size of the multifamily mortgage market;

(D) the ability of the enterprise to lead the industry in
making mortgage credit available, especially for under-
served markets, such as for small multifamily projects of 5
to 50 units, multifamily properties in need of rehabilitation,
and multifamily properties located in rural areas; and

(E) the need to maintain the sound financial condition of
the enterprise.

(b) UNITS FINANCED BY HOUSING FINANCE AGENCY BONDS.—The
Director shall give full credit toward the achievement of the multi-
family special affordable housing goal under this section (for pur-
poses of section 1336) to dwelling units in multifamily housing that
otherwise qualifies under such goal and that is financed by tax-ex-
empt or taxable bonds issued by a State or local housing finance
agency, but only if—

(1) such bonds are secured by a guarantee of the enterprise;
or

(2) are not investment grade and are purchased by the enter-
prise.

(¢c) USE OF TENANT INCOME OR RENT.—The Director shall mon-
itor the performance of each enterprise in meeting the goals estab-
lished under this section and shall evaluate such performance (for
purposes of section 1336) based on—

(1) the income of the prospective or actual tenants of the prop-
erty, where such data are available; or

(2) where the data referred to in paragraph (1) are not avail-
able, rent levels affordable to low-income and very low-income
families.

A rent level shall be considered to be affordable for purposes of this
subsection for an income category referred to in this subsection if it
does not exceed 30 percent of the maximum income level of such in-
come category, with appropriate adjustments for unit size as meas-
ured by the number of bedrooms.

(d) DETERMINATION OF COMPLIANCE.—The Director shall, for each
year that the housing goal under this section is in effect pursuant
to section 1331(a), determine whether each enterprise has complied
with such goal and the additional requirements under subsection

(@@).
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SEC. 1334. DISCRETIONARY ADJUSTMENT OF HOUSING GOALS.

(a) AUTHORITY.—An enterprise may petition the Director in writ-
ing at any time during a year to reduce the level of any goal for
such year established pursuant to this subpart.

(b) STANDARD FOR REDUCTION.—The Director may reduce the
level for a goal pursuant to such a petition only if—

(1) market and economic conditions or the financial condition
of the enterprise require such action; or

(2) efforts to meet the goal would result in the constraint of
liquidity, over-investment in certain market segments, or other
consequences contrary to the intent of this subpart, or section
301(3) of the Federal National Mortgage Association Charter
Act (12 U.S.C. 1716(3)) or section 301(3) of the Federal Home
Logln Mortgage Corporation Act (12 U.S.C. 1451 note), as appli-
cable.

(¢c) DETERMINATION.—The Director shall make a determination re-
garding any proposed reduction within 30 days of receipt of the peti-
tion regarding the reduction. The Director may extend such period
for a single additional 15-day period, but only if the Director re-
quests additional information from the enterprise. A denial by the
Director to reduce the level of any goal under this section may be
appealed to the United States District Court for the District of Co-
lumbia or the United States district court in the jurisdiction in
which the headquarters of an enterprise is located.

SEC. 1335. DUTY TO SERVE UNDERSERVED MARKETS AND OTHER RE-

QUIREMENTS.

(a) Duty To SERVE UNDERSERVED MARKETS.—

(1) Duty.—In accordance with the purpose of the enterprises
under section 301(3) of the Federal National Mortgage Associa-
tion Charter Act (12 U.S.C. 1716) and section 301(b)(3) of the
Federal Home Loan Mortgage Corporation Act (12 U.S.C. 1451
note) to undertake activities relating to mortgages on housing
for very low-, low-, and moderate-income families involving a
reasonable economic return that may be less than the return
earned on other activities, each enterprise shall have the duty
to increase the liquidity of mortgage investments and improve
the distribution of investment capital available for mortgage fi-
nancing for underserved markets.

(2) UNDERSERVED MARKETS.—To meet its duty under para-
graph (1), each enterprise shall comply with the following re-
quirements with respect to the following underserved markets:

(A) MANUFACTURED HOUSING.—The enterprise shall lead
the industry in developing loan products and flexible un-
derwriting guidelines to facilitate a secondary market for
mortgages on manufactured homes for very low-, low-, and
moderate-income families.

(B) AFFORDABLE HOUSING PRESERVATION.—The enter-
prise shall lead the industry in developing loan products
and flexible underwriting guidelines to facilitate a sec-
ondary market to preserve housing affordable to very low-,
low-, and moderate-income families, including housing
projects subsidized under—

(i) the project-based and tenant-based rental assist-
ance programs under section 8 of the United States
Housing Act of 1937;
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(i) the program under section 236 of the National
Housing Act;

(iii) the below-market interest rate mortgage program
under section 221(d)(4) of the National Housing Act;

(iv) the supportive housing for the elderly program
under section 202 of the Housing Act of 1959;

(v) the supportive housing program for persons with
disabilities under section 811 of the Cranston-Gonzalez
National Affordable Housing Act; and

(vi) the rural rental housing program under section
515 of the Housing Act of 1949.

(C) RURAL AND OTHER UNDERSERVED MARKETS.—The en-
terprise shall lead the industry in developing loan products
and flexible underwriting guidelines to facilitate a sec-
ondary market for mortgages on housing for very low-, low-
, and moderate-income families in rural areas, and for
mortgages for housing for any other underserved market for
very low-, low-, and moderate-income families that the Sec-
retary identifies as lacking adequate credit through conven-
tional lending sources. Such underserved markets may be
identified by borrower type, market segment, or geographic
area.

[(a2)] (b) IN GENERAL.—To meet the [low- and moderate-income
housing goal under section 1332, the special affordable housing
goal under section 1333, and the central cities, rural areas, and
other underserved areas housing goal under section 13341 housing
goals established under this subpart and to carry out the duty
under subsection (a) of this section, each enterprise shall—

* £ * * * £ *
(3) tz(i{;z a*fﬁi'nilkative steps to—
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which shall include developing appropriate and prudent under-
writing standards, business practices, repurchase require-
ments, pricing, fees, and procedures; and

(4) develop the institutional capacity to help finance low- and
moderate-income housing, including housing for first-time
homebuyers[; and].

[(5) assist in maintaining the affordability of assisted units
in eligible multifamily housing projects with expiring contracts,
as defined under the Multifamily Assisted Housing Reform and
Affordability Act of 1997.]

[(b) AFFORDABLE HOUSING GOALS.—Actions taken under sub-
section (a)(5) shall constitute part of the contribution of each entity
in meeting its affordable housing goals under sections 1332, 1333,
and 1334 for any fiscal year, as determined by the Secretary.]

(¢) EVALUATION AND REPORTING OF COMPLIANCE.—

(1) IN GENERAL.—Not later than 6 months after the effective
date under section 185 of the Federal Housing Finance Reform
Act of 2005, the Director shall establish a manner for evalu-
ating whether, and the extent to which, the enterprises have
complied with the duty under subsection (a) to serve under-
served markets and for rating the extent of such compliance.
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Using such method, the Director shall, for each year, evaluate
such compliance and rate the performance of each enterprise as
to extent of compliance. The Director shall include such evalua-
tion and rating for each enterprise for a year in the report for
that year submitted pursuant to section 1319B(a).

(2) SEPARATE EVALUATIONS.—In determining whether an en-
terprise has complied with the duty referred to in paragraph
(1), the Director shall separately evaluate whether the enterprise
has complied with such duty with respect to each of the under-
served markets identified in subsection (a), taking into consider-
ation—

(A) the development of loan products and more flexible
underwriting guidelines;
(B) the extent of outreach to qualified loan sellers in each
of such underserved markets; and
(C) the volume of loans purchased in each of such under-
served markets.
SEC. 1336. MONITORING AND ENFORCING COMPLIANCE WITH HOUS-
ING GOALS.
(a) IN GENERAL.—

(1) AUTHORITY.—The [Secretaryl Director shall monitor and
enforce compliance with the housing goals established under
[sections 1332, 1333, and 1334,1 this subpart and with the
duty under section 1335A of each enterprise with respect to un-
derserved markets, as provided in this section.

(2) GUIDELINES.—The [Secretaryl Director shall establish
guidelines to measure the extent of compliance with the hous-
ing goals, which may assign full credit, partial credit, or no
credit toward achievement of the housing goals to different cat-
egories of mortgage purchase activities of the enterprises,
based on such criteria as the [Secretaryl Director deems ap-
propriate.

(3) EXTENT OF COMPLIANCE.—In determining compliance
with the housing goals established under this subpart, the
[Secretaryl Director—

N

* * *k & * * *k

(4) ENFORCEMENT OF DUTY TO PROVIDE MORTGAGE CREDIT TO
UNDERSERVED MARKETS.—The duty under section 1335(a) of
each enterprise to serve underserved markets (as determined in
accordance with section 1335(c)) shall be enforceable under this
section to the same extent and under the same provisions that
the housing goals established under sections 1332, 1333, and
1334 are enforceable. Such duty shall not be enforceable under
any other provision of this title (including subpart C of this
part) other than this section or under any provision of the Fed-
eral National Mortgage Association Charter Act or the Federal
Home Loan Mortgage Corporation Act.

(b) NOTICE AND PRELIMINARY DETERMINATION OF FAILURE To
MEET GOALS.—

[(1) NoTICE.—If the Secretary determines that an enterprise
has failed, or that there is a substantial probability that an en-
terprise will fail, to meet any housing goal established under
section 1332, 1333, or 1334, the Secretary shall provide written
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notice to the enterprise of such a determination, the reasons
for such determination, the requirement to submit a housing
plan under subsection (¢) of this section, and the information
on which the Secretary based the determination or imposed
such requirement.]

(1) NoTICE.—If the Director preliminarily determines that an
enterprise has failed, or that there is a substantial probability
that an enterprise will fail, to meet any housing goal estab-
lished under this subpart, the Director shall provide written no-
tice to the enterprise of such a preliminary determination, the
reasons for such determination, and the information on which
the Director based the determination.

(2) RESPONSE PERIOD.—

(A) IN GENERAL.—During the 30-day period beginning on
the date that an enterprise is provided notice under para-
graph (1), the enterprise may submit to the [Secretary]
Director any written information that the enterprise con-
siders appropriate for consideration by the [Secretary] Di-
rector in finally determining whether such failure has oc-
curred or whether the achievement of such goal was or is
feasible.

[(B) EXTENDED PERIOD.—The Secretary may extend the
period under subparagraph (A) for good cause for not more
than 30 additional days.

[(C) SHORTENED PERIOD.—The Secretary may shorten
the period under subparagraph (A) for good cause.l

(B) EXTENSION OR SHORTENING OF PERIOD.—The Director
may—

(i) extend the period under subparagraph (A) for
good cause for not more than 30 additional days; and

(i) shorten the period under subparagraph (A) for
good cause.

[(D)] (C) FAILURE TO RESPOND.—The failure of an enter-
prise to provide information during the 30-day period
under this paragraph (as extended or shortened) shall
waive any right of the enterprise to comment on the pro-
posed determination or action of the [Secretaryl Director.

(3) CONSIDERATION OF INFORMATION AND DETERMINATION.—

(A) IN GENERAL.—After the expiration of the response
period under paragraph (2) or upon receipt of information
provided during such period by the enterprise, whichever
occurs earlier, the [Secretaryl Director shall [determinel
issue a final determination of (i) whether the enterprise
has failed, or there is a substantial probability that the en-
terprise will fail, to meet the housing goal, and (ii) wheth-
er (taking into consideration market and economic condi-
tions and the financial condition of the enterprise) the
achievement of the housing goal was or is feasible.

(B) CONSIDERATIONS.—In making such final determina-
tions, the [Secretaryl Director shall take into consider-
ation any relevant information submitted by the enterprise
during the response period.

(C) NoticE.—The [Secretaryl Director shall provide
written notice to the enterprise, the [Committee on Bank-
ing, Finance and Urban Affairs] Committee on Financial



170

Services of the House of Representatives, and the Com-
mittee on Banking, Housing, and Urban Affairs of the Sen-
ate, of—

(i) each final determination that an enterprise has
failed, or that there is a substantial probability that
the enterprise will fail, to meet a housing goal;

(ii) each final determination that the achievement of
a housing goal was or is feasible; and

(iii) the reasons for each such final determination.

Such notice shall respond to any information submitted
during the response period.
[(c) HOUSING PLANS.—

[(1) REQUIREMENT.—If the Secretary finds pursuant to sub-
section (b), that an enterprise has failed, or that there is a sub-
stantial probability that an enterprise will fail, to meet any
housing goal established under section 1332, 1333, or 1334,
and that the achievement of the housing goal was or is fea-
sible, the Secretary shall require the enterprise to submit a
housing plan under this subsection for approval by the Sec-
retary.]

(¢) CEASE AND DESIST ORDERS, CIviL MONEY PENALTIES, AND
REMEDIES INCLUDING HOUSING PLANS.—

(1) REQUIREMENT.—If the Director finds, pursuant to sub-
section (b), that there is a substantial probability that an enter-
prise will fail, or has actually failed, to meet any housing goal
under this subpart and that the achievement of the housing
goal was or is feasible, the Director may require that the enter-
prise submit a housing plan under this subsection. If the Direc-
tor makes such a finding and the enterprise refuses to submit
such a plan, submits an unacceptable plan, fails to comply with
the plan or the Director finds that the enterprise has failed to
meet any housing goal under this subpart, in addition to re-
quiring an enterprise to submit a housing plan, the Director
may issue a cease and desist order in accordance with section
1341, impose civil money penalties in accordance with section
1345, or order other remedies as set forth in paragraph (7) of
this subsection.

(2) [CoNTENTS.—Each housing plan] HOUSING PLAN.—If the
Director requires a housing plan under this section, such a plan
shall be a feasible plan describing the specific actions the en-
terprise will take—

(A) to achieve the goal for the next calendar year; or
(B) if the [Secretaryl Director determines that there is
a substantial probability that the enterprise will fail to
meet a goal in the current year, to make such improve-
ments and changes in its operations as are reasonable in
the remainder of such year.
The plan shall be sufficiently specific to enable the [Secretaryl
Director to monitor compliance periodically.

(3) DEADLINE FOR SUBMISSION.—The [Secretaryl Director
shall, by regulation, establish a deadline for an enterprise to
comply with any remedial action or submit a housing plan to
the [Secretaryl Director, which may not be more than 45 days
after the enterprise is provided notice [under subsection (b)(3)
that a housing plan is required]. The regulations shall provide
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that the [Secretaryl Director may extend the deadline to the
extent that the [Secretaryl Director determines necessary.
Any extension of the deadline shall be in writing and for a
time certain.

(4) APPROVAL.—IThe Secretary shall review each housing
plan submitted under this subsection and, not later than 30
days after submission of the plan, approve or disapprove the
plan. The Secretary may extend the period for approval or dis-
approval for a single additional 30-day period if the Secretary
determines it necessary.l The Director shall review each sub-
mission by an enterprise, including a housing plan submitted
under this subsection, and not later than 30 days after submis-
sion, approve or disapprove the plan or other action. The Direc-
tor may extend the period for approval or disapproval for a sin-
gle additional 30-day period if the Director determines such ex-
tension necessary. The [Secretaryl Director shall approve any
plan that the [Secretaryl Director determines is likely to suc-
ceed, and conforms with the Federal National Mortgage Asso-
ciation Charter Act or the Federal Home Loan Mortgage Cor-
poration Act (as applicable), this title, and any other applicable
laws and regulations.

(5) NOTICE OF APPROVAL AND DISAPPROVAL.—The [Secretaryl
Director shall provide written notice to any enterprise submit-
ting a housing plan of the approval or disapproval of the plan
(which shall include the reasons for any disapproval of the
plan) and of any extension of the period for approval or dis-
approval.

(6) RESUBMISSION.—If the initial housing plan submitted by
an enterprise is disapproved, the enterprise shall submit an
amended plan acceptable to the [Secretaryl Director within 30
days or such longer period that the [Secretaryl Director deter-
mines is in the public interest.

(7) ADDITIONAL REMEDIES FOR FAILURE TO MEET GOALS.—In
addition to ordering a housing plan under this section, issuing
cease and desist orders under section 1341, and ordering civil
money penalties under section 1345, the Director may seek other
actions when an enterprise fails to meet a goal, and exercise ap-
propriate enforcement authority available to the Director under
this Act to prohibit the enterprise from entering into new pro-
grams and new business activities and to order the enterprise
to suspend programs and business activities pending its
achievement of the goal.

[SEC. 1337. REPORTS DURING TRANSITION.

[Each enterprise shall submit to the Secretary, the Committee
on Banking, Finance and Urban Affairs of the House of Represent-
atives, and the Committee on Banking, Housing, and Urban Affairs
of the Senate, a report for each transitional housing goal for the
enterprise under section 1332(d), 1333(d), or 1334(d), describing the
actions the enterprise plans to take to meet such goal. Each such
report shall be submitted within 45 days after the establishment
of the goal for which the report is submitted.

[SEC. 1338. EFFECTIVE DATE OF TRANSITION GOALS.

[The housing goals established under sections 1332(d), 1333(d),
and 1334(d) shall not become effective until January 1, 1993.]1
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SEC. 1337. AFFORDABLE HOUSING FUND.

(a) ESTABLISHMENT AND PURPOSE.—Each enterprise shall estab-
lish and manage an affordable housing fund in accordance with
this section. The purpose of the affordable housing fund shall be—

(1) to increase homeownership for extremely low-and very
low-income families;

(2) to increase investment in housing in low-income areas,
and areas designated as qualified census tracts or an area of
chronic economic distress pursuant to section 143(j) of the Inter-
nal Revenue Code of 1986 (26 U.S.C. 143(j));

(3) to increase and preserve the supply of rental and owner-
occupied housing for extremely low- and very low-income fami-
lies; and

(4) to increase investment in economic and community devel-
opment in economically underserved areas.

(b) ALLOCATION OF AMOUNTS BY ENTERPRISES.—

(1) IN GENERAL.—In accordance with regulations issued by
the Director under subsection (1) and subject to paragraph (2)
of this subsection, each enterprise shall allocate to the afford-
able housing fund established under subsection (a) by the enter-
prise, in each year beginning after the effective date under sec-
tion 185 of the Federal Housing Finance Reform Act of 2005,
5 percent of the after-tax income of the enterprise for the pre-
ceding year.

(2) LIMITATION.—An enterprise shall not be required to make
an allocation for a year to the affordable housing fund of the
enterprise established under subsection (a) unless—

(A) the enterprise is classified by the Director at the time
of such allocation as adequately capitalized; and

(B) the enterprise generated after-tax income for the pre-
ceding year.

(3) DETERMINATION OF AFTER-TAX INCOME.—For purposes of
this section, the term “after-tax income” means, with respect to
an enterprise for a year, the amount reported by the enterprise
for such year in the enterprise’s annual report for such year
that is filed with the Securities and Exchange Commission, ex-
cept that for any year in which no such filing is made by an
enterprise or such filing is not timely made, such term means
the amount determined by the Director based on the income tax
return filings of the enterprise.

(¢c) SELECTION OF AcCTIVITIES FUNDED USING AFFORDABLE HOUS-
ING FUND AMOUNTS.—Amounts from the affordable housing fund of
the enterprise may be used, or committed for use, only for activities
that—

(1) are eligible under subsection (d) for such use; and

(2) are selected for funding by the enterprise in accordance
with the process and criteria for such selection established pur-
suant to subsection (D)(2)(C).

(d) ELIGIBLE ACTIVITIES.—Amounts from the affordable housing
fund of an enterprise shall be eligible for use, or for commitment for
use, only for assistance for—

(1) the production, preservation, and rehabilitation of rental
housing, including housing under the programs identified in
section 1335(a)(2)(B), except that amounts provided from the
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Fund may be used for the benefit only of extremely low- and
very low-income families;

(2) the production, preservation, and rehabilitation of housing
for homeownership, including such forms as downpayment as-
sistance, closing cost assistance, and assistance for interest-rate
buy-downs, that—

(A) is available for purchase only for use as a principal
residence by families that qualify both as—

(i) extremely low- and very-low income families at
the times described in subparagraphs (A) through (C)
of section 215(b)(2) of the Cranston-Gonzalez National
Affordable Housing Act (42 U.S.C. 12745(b)(2)); and

(ii) first-time homebuyers, as such term is defined in
section 104 of the Cranston-Gonzalez National Afford-
able Housing Act (42 U.S.C. 12704), except that any
reference in such section to assistance under title II of
such Act shall for purposes of this section be considered
to refer to assistance from the affordable housing fund
of the enterprise;

(B) has an initial purchase price that meets the require-
ments of section 215(b)(1) of the Cranston-Gonzalez Na-
tional Affordable Housing Act; and

(C) is subject to the same resale restrictions established
under section 215(b)(3) of the Cranston-Gonzalez National
Affordable Housing Act and applicable to the participating
jurisdiction that is the State in which such housing is lo-
cated; and

(3) leveraged grants under subsection (e).

(e) LEVERAGED GRANTS.—

(1) IN GENERAL.—Pursuant to regulations issued by the Direc-
tor, each enterprise shall carry out a program under this sub-
section to make leveraged grants from amounts in the afford-
able housing fund of the enterprise, subject to the requirements
under this subsection.

(2) ELIGIBLE PURPOSES.—Amounts from the affordable hous-
ing fund of an enterprise may be used only for leveraged grants
under paragraph (4) for—

(A) the development, preservation, rehabilitation, or pur-
chase of affordable housing that meets underserved needs
for affordable housing;

(B) community or economic development activities in eco-
nomically underserved areas; or

(C) a combination of the activities identified in subpara-
graphs (A) and (B).

(3) ELIGIBLE SPONSORS.—A leveraged grant under this sub-
section may be made only on behalf of a sponsor that meets
such requirements as the Director shall establish for experience
and success in carrying out the types of activities proposed
under the application of the sponsor, such as the following enti-
ties:

(A) A low-income housing fund.

(B) A housing finance agency of a State or unit of general
local government.
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(C) A non-profit organization having as one of its prin-
cipal purposes the development or management of afford-
able housing.

(D) A community development financial institution.

(E) A national non-profit housing intermediary.

(F) A community development corporation.

(G) A community development entity.

(4) ELIGIBLE USES.—Amounts from the affordable housing
fund of an enterprise may be used under this subsection only
for the following types of leveraged grants:

(A) To provide loan loss reserves.

(B) To capitalize a revolving loan fund.

(C) To provide equity capitalization of an affordable
housing fund.

(D) To provide equity capitalization of a community de-
velopment or economic development fund.

(E) For risk sharing loans.

(F) For the funding of a specific, detailed investment plan
that identifies the specific types of uses and the expected
timeframes with respect to such uses.

(5) APPLICATIONS.—The Director shall provide, in the appli-
cation process established pursuant to subsection ()(2)(C), for
eligible sponsors under paragraph (3) of this subsection to sub-
mit applications to an enterprise for leveraged grants pursuant
to this subsection, which shall include a detailed description

(A) the types of affordable housing or community or eco-
nomic development activities for which the leveraged grant
is made;

(B) the type of eligible leveraged grants under paragraph
(4) to be made in the project;

(C) the types, sources, and amounts of other funding for
the project;

(D) and the expected time frame of the leveraged grant
under this subsection.

(6) LIMITATIONS.—The Director shall by regulation—

(A) ensure that leveraged grants pursuant to this sub-
section are designed to alleviate need for affordable housing
in underserved markets identified in section 1335(a) having
the greatest need for such housing or to address community
and economic development needs in economically under-
served areas having the greatest need; and

(B) any returns from leveraged grants under this sub-
section accrue to the affordable housing fund of the enter-
prise and are available for use only as provided under this
section.

(f) LIMITATIONS ON USE.—

(1) AMOUNTS FOR HOMEOWNERSHIP.—Of any amounts allo-
cated pursuant to subsection (b) in each year to the affordable
housing fund of an enterprise, not less than 10 percent shall be
used for activities under paragraph (2) of subsection (d).

(2) AMOUNTS FOR LEVERAGED GRANTS.—Of any amounts allo-
cated pursuant to subsection (b) in each year to the affordable
housing fund of an enterprise, not more than 12.5 percent shall
be used for leveraged grants under subsection (e).
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(3) DEADLINE FOR COMMITMENT OR USE.—Any amounts allo-
cated to the affordable housing fund of an enterprise shall be
used or committed for use within two years of the date of such
allocation.

(4) USE OF RETURNS.—Any return on investment of any
amounts allocated pursuant to subsection (b) to the affordable
housing fund of an enterprise shall be available for use by the
enterprise only for eligible activities under subsection (d).

(5) ADMINISTRATIVE COSTS.—The Director shall, by regula-
tion—

(A) provide that, except as provided in subparagraph (B),
amounts allocated to the affordable housing fund of an en-
terprise may not be used for administrative, outreach, or
other costs of—

(i) the enterprise; or
(it) any recipient of amounts from the affordable
housing fund; and

(B) limit the amount of any such contributions that may
be used for administrative costs of the enterprise of main-
taining the affordable housing fund and carrying out the
program under this section.

(6) PROHIBITION OF CONSIDERATION OF USE FOR MEETING
HOUSING GOALS.—In determining compliance with the housing
goals under this subpart, the Director may not consider
amounts used under this section for eligible activities under
subsection (d). The Director shall give credit toward the
achievement of such housing goals to purchases of mortgages
for housing that receives funding under this section, but only to
the extent that such purchases are funded other than under this
section.

(7) PROHIBITION OF CERTAIN SUBGRANTS.—The Director shall,
by regulation, ensure that amounts from the affordable housing
fund of an enterprise awarded under this section to a national
non-profit housing intermediary are not used for the purpose of
distributing subgrants to other non-profit entities.

(g) CONSISTENCY OF USE WiTH HOUSING NEEDS.—

(1) QUARTERLY REPORTS.—The Director shall require each en-
terprise to submit a report, on a quarterly basis, to the Director
and the affordable housing board established under subsection
(j) describing the activities funded under this section during
such quarter with amounts from the affordable housing fund of
the enterprise established under this section. The Director shall
make such reports publicly available. The affordable housing
board shall review each report by an enterprise to determine the
consistency of such activities funded with the criteria for selec-
tion of such activities established pursuant to subsection
D)C).

(2) REPLENISHMENT.—If the affordable housing board deter-
mines that an activity funded by an enterprise with amounts
from the affordable housing fund of the enterprise is not con-
sistent with the criteria established pursuant to subsection
(D2)(C), the board shall notify the Director and the Director
shall require the enterprise to allocate to such affordable hous-
ing fund (in addition to amounts allocated in compliance with
subsection (b)) an amount equal to the sum of the amounts from
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the affordable housing fund used and further committed for use
for such activity.

(h) CAPITAL REQUIREMENTS.—The utilization or commitment of
amounts from the affordable housing fund of an enterprise shall not
be subject to the risk-based capital requirements established pursu-
ant to section 1361(a).

(i) REPORTING REQUIREMENT.—Each enterprise shall include, in
the report required under section 309(m) of the Federal National
Mortgage Association Charter Act or section 307(f) of the Federal
Home Loan Mortgage Corporation Act, as applicable, a description
of the actions taken by the enterprise to utilize or commit amounts
allocated under this section to the affordable housing fund of the en-
terprise established under this section.

(j) AFFORDABLE HOUSING BOARD.—

(1) APPOINTMENT.—The Director shall appoint an affordable
housing board of 7, 9, or 11 persons, who shall include—

(A) the Director, or the Director’s designee;

(B) the Secretary of Housing and Urban Development, or
the Secretary’s designee;

(C) the Secretary of Agriculture, or the Secretary’s des-
ignee;

(D) 2 persons from for-profit organizations or businesses
actively involved in providing or promoting affordable
hOLCLlSing for extremely low- and very low-income households;
an

(E) 2 persons from nonprofit organizations actively in-
volved in providing or promoting affordable housing for ex-
tremely low- and very low-income households.

(2) TERMS.—

(A) IN GENERAL.—Except as provided in subparagraph
(B), the term of each member of the affordable housing
board appointed pursuant to paragraph (1) (but not includ-
ing members appointed pursuant to subparagraphs (A),
(B), and (C)) shall be 3 years.

(B) INITIAL APPOINTEES.—The Director shall appoint the
initial members of the affordable housing board not later
than the expiration of the 60-day period beginning on the
date of the enactment of this Act. As designated by the Di-
rector at the time of appointment, of the members of the af-
fordable housing board first appointed pursuant to para-
graph (1) (but not including members appointed pursuant
to subparagraphs (A), (B), and (C))—

(i) in the case of a board having 7 members—
(I) one shall be appointed for a term of one year;
and
(II) one shall be appointed for a term of two
years;
(it) in the case of a board having 9 members—
(é) two shall be appointed for a term of one year;
an
(II) two shall be appointed for a term of two
years; and
(iii) in the case of a board having 11 members—
(cIi) two shall be appointed for a term of one year;
an
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(I1) three shall be appointed for a term of two
years;

(3) Duries.—The affordable housing board shall meet not
less than quarterly—

(A) to determine extremely low- and very low-income
housing needs;

(B) to advise the Director with respect to—

(i) establishment of the selection criteria under sub-
section (D(2)(C) that provide for appropriate use of
amounts from the affordable housing funds of the en-
terprises to meet such needs; and

(it) operation of, and changes to, the program under
this section appropriate to meet such needs; and

(C) to review the reports submitted by the enterprises pur-
suant to subsection (g)(1) to determine whether the activi-
ties funded using amounts from the affordable housing
funds of the enterprises comply with the regulations issued
pursuant to subsection (D)(2)(C) and inform the Director of
such determinations, for purposes of subsection (g)(2).

(4) EXPENSES AND PER DIEM.—Members of the board shall re-
ceive travel expenses, including per diem in lieu of subsistence,
in accordance with sections 5702 and 5703 of title 5, United
States Code.

(5) ADVISORY COMMITTEE.—The board shall be considered an
advisory committee for purposes of the Federal Advisory Com-
mittee Act (56 U.S.C. App.).

(6) DURATION.— The board shall have continued existence
until terminated by law.

(k) DEFINITION.—For purposes of this section, the term “economi-
cally underserved area” means an area that predominantly includes
census tracts for which—

(1) at least 20 percent of the population is below the poverty
line (as such term is defined in section 673(2) of the Omnibus
Budget Reconciliation Act of 1981 (42 U.S.C. 9902(2)), includ-
ing any revision required by such section), applicable to a fam-
ily of the size involved; or

(2) median family income does not exceed the greater of—

(A) 80 percent of the median family income for the metro-
politan statistical area in which such census tracts are lo-
cated; or

(B) 80 percent of the median family income for the State
in which such census tracts are located.

(1) REGULATIONS.—

(1) IN GENERAL.—The Director shall issue regulations to
carry out this section.

(2) REQUIRED CONTENTS.—The regulations issued under this
subsection shall include—

(A) authority for the Director to audit, provide for an
audit, or otherwise verify an enterprise’s activities, to en-
sure compliance with this section;

(B) a requirement that the Director ensure that the af-
fordable housing fund of each enterprise is audited not less
than annually to ensure compliance with this section;

(C) requirements for a process for application to, and se-
lection by, an enterprise for activities to be funded with
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amounts from the affordable housing fund, which shall
provide that—
(i) selection shall based upon specific criteria, includ-
ing a prioritization of funding based upon—

() greatest impact;

(1) geographic diversity;

(III) ability to obligate amounts and undertake
activities so funded in a timely manner;

(IV) in the case of rental housing projects under
subsection (d)(1), the extent to which rents for
units in the project funded are affordable, espe-
cially for extremely low-income families; and

(V) in the case of rental housing projects under
subsection (d)(1), the extent of the duration for
which such rents will remain affordable; and

(it) an enterprise may not require for such selection
that an activity involve financing or underwriting of
any kind by the enterprise (other than funding through
the affordable housing fund of the enterprise) and may
not give preference in such selection to activities that
involve such financing; and

(D) requirements to ensure that amounts from the afford-
able housing funds of the enterprises used for rental hous-
ing under subsection (d)(1) are used only for the benefit of
extremely low- and very-low income families.

(3) LIMITATION.—Any regulations issued by the Director pur-
suant to this section shall be no more restrictive on the enter-
prises’ activities in connection with the allocation of after-tax
income under this section than the regulations issued to imple-
ment the affordable housing program of the Federal home loan
banks pursuant to section 10(j) of the Federal Home Loan Bank
Act (12 U.S.C. 1430()).

SEC. 1338. CONSISTENCY WITH MISSION.

This subpart may not be construed to authorize an enterprise to
engage in any program or activity that contravenes or is incon-
sistent with the Federal National Mortgage Association Charter Act
or the Federal Home Loan Mortgage Corporation Act.

[Subpart C—Enforcement of Housing Goals]
Subpart C—Enforcement

SEC. 1341. CEASE-AND-DESIST PROCEEDINGS.

[(a) GROUNDS FOR ISSUANCE.—The Secretary may issue and
serve a notice of charges under this section upon an enterprise if,
in the determination of the Secretary—

[(1) the enterprise has failed to submit a housing plan that
substantially complies with section 1336(c) within the applica-
ble period;

[(2) the enterprise is engaging or has engaged, or the Sec-
retary has reasonable cause to believe that the enterprise is
about to engage, in any failure to make a good faith effort to
comply with a housing plan for the enterprise submitted and
approved under section 1336(c); or
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[(3) the enterprise has failed to submit the information re-
quired under subsection (m) or (n) of section 309 of the Federal
National Mortgage Association Charter Act, subsection (e) or
(f) of section 307 of the Federal Home Loan Mortgage Corpora-
tion Act, or section 1337 of this title.]

(a) GROUNDS FOR ISSUANCE.—The Director may issue and serve
a notice of charges under this section upon an enterprise if the Di-
rector determines—

(1) the enterprise has failed to meet any housing goal estab-
lished under subpart B, following a written notice and deter-
mination of such failure in accordance with section 1336;

(2) the enterprise has failed to submit a report under section
1314, following a notice of such failure, an opportunity for com-
ment by the enterprise, and a final determination by the Direc-
tor;

(3) the enterprise has failed to submit the information re-
quired under subsection (m) or (n) of section 309 of the Federal
National Mortgage Association Charter Act, or subsection (e) or
6] 0{4 section 307 of the Federal Home Loan Mortgage Corpora-
tion Act;

(4) the enterprise has violated any provision of this part or
any order, rule or regulation under this part;

(5) the enterprise has failed to submit a housing plan that
complies with section 1336(c) within the applicable period; or

(6) the enterprise has failed to comply with a housing plan
under section 1336(c).

(b) PROCEDURE.—

(1) NOTICE OF CHARGES.—Each notice of charges shall con-
tain a statement of the facts constituting the alleged conduct
and shall fix a time and place at which a hearing will be held
to determine on the record whether an order to cease and de-
sist from such conduct should issue.

(2) ISSUANCE OF ORDER.—If the [Secretaryl Director finds on
the record made at such hearing that any conduct specified in
the notice of charges has been established (or the enterprise
consents pursuant to section 1342(a)(4)), the [Secretaryl Direc-
tor may issue and serve upon the enterprise an order [requir-
ing the enterprise to (A) submit a housing plan in compliance
with section 1336(c), (B) comply with the housing plan, or (C)
provide the information required under subsection (m) or (n) of
section 309 of the Federal National Mortgage Association
Charter Act, subsection (e) or (f) of section 307 of the Federal
Home Loan Mortgage Corporation Act, or section 1337 of this
title.] requiring the enterprise to—

(A) comply with the goal or goals;

(B) submit a report under section 1314;

(C) comply with any provision this part or any order,
rule or regulation under such part;

(D) submit a housing plan in compliance with section
1336(c);

(E) comply with a housing plan submitted under section
1336(c); or

(F) provide the information required under subsection
(m) or (n) of section 309 of the Federal National Mortgage
Association Charter Act or subsection (e) or (f) of section
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307 of the Federal Home Loan Mortgage Corporation Act,
as applicable.

(¢) EFFECTIVE DATE.—An order under this section shall become
effective upon the expiration of the 30-day period beginning on the
date of the service of the order upon the enterprise (except in the
case of an order issued upon consent, which shall become effective
at the time specified therein), and shall remain effective and en-
forceable as provided in the order, except to the extent that the
order is stayed, modified, terminated, or set aside by action of the
[Secretaryl Director or otherwise, as provided in this subpart.

[(d) TRANSITION PERIOD LIMITATION.—The Secretary may not im-
pose any cease-and-desist order under this section for any failure
by an enterprise, during the 2-year period beginning on the Janu-
ary 1, 1993, to comply with an approved housing plan, unless the
Secretary determines that the enterprise has intentionally failed to
make a good faith effort to comply with the approved plan.]

SEC. 1342. HEARINGS.
(a) * * *

* * & * * * &

(b) ISSUANCE OF ORDER.—

(1) IN GENERAL.—After any such hearing, and within 90 days
after the enterprise has been notified that the case has been
submitted to the [Secretaryl Director for final decision, the
[Secretaryl Director shall render the decision (which shall in-
clude findings of fact upon which the decision is predicated)
and shall issue and serve upon the enterprise an order or or-
ders consistent with the provisions of this subpart.

(2) MODIFICATION.—dJudicial review of any such order shall
be exclusively as provided in section 1343. Unless such a peti-
tion for review is timely filed as provided in section 1343, and
thereafter until the record in the proceeding has been filed as
so provided, the [Secretaryl Director may at any time, modify,
terminate, or set aside any such order, upon such notice and
in such manner as the [Secretaryl Director considers proper.
Upon such filing of the record, the [Secretaryl Director may
modify, terminate, or set aside any such order with permission
of the court.

SEC. 1343. JUDICIAL REVIEW.

(a) COMMENCEMENT.—An enterprise that is a party to a pro-
ceeding under section 1341 or 1345 may obtain review of any final
order issued under such section by filing in the United States
Court of Appeals for the District of Columbia Circuit, within 30
days after the date of service of such order, a written petition pray-
ing that the order of the [Secretaryl Director be modified, termi-
nated, or set aside. The clerk of the court shall transmit a copy of
the petition to the [Secretary] Director.

(b) FILING oF RECORD.—Upon receiving a copy of a petition, the
[Secretaryl Director shall file in the court the record in the pro-
ceeding, as provided in section 2112 of title 28, United States Code.

(¢) JURISDICTION.—Upon the filing of a petition, such court shall
have jurisdiction, which upon the filing of the record by the [Sec-
retaryl Director shall (except as provided in the last sentence of
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section 1342(b)(2)) be exclusive, to affirm, modify, terminate, or set
aside, in whole or in part, the order of the [Secretary] Director.

* * * * * * *

(e) ORDER To PAY PENALTY.—Such court shall have the authority
in any such review to order payment of any penalty imposed by the
[Secretaryl Director under this subpart.

(f) No AutoMATIC STAY.—The commencement of proceedings for
judicial review under this section shall not, unless specifically or-
dered by the court, operate as a stay of any order issued by the
[Secretary] Director.

SEC. 1344. ENFORCEMENT AND JURISDICTION.

[(a) ENFORCEMENT.—The Secretary may request the Attorney
General of the United States to bring an action in the United
States District Court for the District of Columbia for the enforce-
ment of any effective notice or order issued under section 1341 or
1345. Such court shall have jurisdiction and power to order and re-
quire compliance herewith.]

(a) ENFORCEMENT.—The Director may, in the discretion of the Di-
rector, apply to the United States District Court for the District of
Columbia, or the United States district court within the jurisdiction
of which the headquarters of the enterprise is located, for the en-
forcement of any effective and outstanding notice or order issued
under section 1341 or 1345, or request that the Attorney General of
the United States bring such an action. Such court shall have juris-
diction and power to order and require compliance with such notice
or order.

* * *k & * * *k

SEC. 1345. CIVIL MONEY PENALTIES.

[(a) AuTHORITY.—The Secretary may impose a civil money pen-
alty, in accordance with the provisions of this section, on any enter-
prise that has failed—

[(1) to submit a housing plan that substantially complies
with section 1336(c) within the applicable period;

[(2) to make a good faith effort to comply with a housing
plan for the enterprise submitted and approved under section
1336(c); or

[(3) to submit the information required under subsection (m)
or (n) of section 309 of the Federal National Mortgage Associa-
tion Charter Act, subsection (e) or (f) of section 307 of the Fed-
eral Home Loan Mortgage Corporation Act, or section 1337 of
this title.

[(b) AMOUNT OF PENALTY.—The amount of the penalty, as deter-
mined by the Secretary, may not exceed—

[(1) for any failure described in subsection (a)(1), $25,000 for
each day that the failure occurs; and

[(2) for any failure described in subsection (a) (2) or (3),
$10,000 for each day that the failure occurs.]

(a) AUTHORITY.—The Director may impose a civil money penalty,
in accordance with the provisions of this section, on any enterprise
that has failed to—

(1) meet any housing goal established under subpart B, fol-
lowing a written notice and determination of such failure in ac-
cordance with section 1336(b);
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(2) submit a report under section 1314, following a notice of
such failure, an opportunity for comment by the enterprise, and
a final determination by the Director;

(3) submit the information required under subsection (m) or
(n) of section 309 of the Federal National Mortgage Association
Charter Act, or subsection (e) or (f) of section 307 of the Federal
Home Loan Mortgage Corporation Act;

(4) comply with any provision of this part or any order, rule
or regulation under this part;

(5) submit a housing plan pursuant to section 1336(c) within
the required period; or

(6) comply with a housing plan for the enterprise under sec-
tion 1336(c).

(b) AMOUNT OF PENALTY.—The amount of the penalty, as deter-
mined by the Director, may not exceed—

(1) for any failure described in paragraph (1), (5), or (6) of
subsection (a), $50,000 for each day that the failure occurs; and

(2) for any failure described in paragraph (2), (3), or (4) of
subsection (a), $20,000 for each day that the failure occurs.

(c) PROCEDURES.—

(1) ESTABLISHMENT.—The [Secretaryl Director shall estab-
lish standards and procedures governing the imposition of civil
money penalties under this section. Such standards and proce-
dures—

(A) shall provide for the [Secretaryl Director to notify
the enterprise in writing of the [Secretary’s] Director’s de-
termination to impose the penalty, which shall be made on
the record; and

(B) shall provide for the imposition of a penalty only
after the enterprise has been given an opportunity for a
hearing on the record pursuant to section 1342[; and].

[(C) may provide for review by the Director for any de-
termination or order, or interlocutory ruling, arising from
a hearing.]

(2) FACTORS IN DETERMINING AMOUNT OF PENALTY.—In deter-
mining the amount of a penalty under this section, the [Sec-
retaryl Director shall give consideration to such factors as the
gravity of the offense, any history of prior offenses, ability to
pay the penalty, injury to the public, benefits received, deter-
rence of future violations, and such other factors as the [Sec-
retary] Director may determine, by regulation, to be appro-
priate. In determining the penalty under subsection (a)(1), the
Director shall give consideration to the length of time the enter-
prise should reasonably take to achieve the goal.

(d) ActioN To CoLLECT PENALTY.—If an enterprise fails to com-
ply with an order by the [Secretaryl Director imposing a civil
money penalty under this section, after the order is no longer sub-
ject to review as provided by sections 1342 and 1343, the [Sec-
retaryl Director may [request the Attorney General of the United
States tol, in the discretion of the Director, bring an action in the
United States District Court for the District of Columbia to obtain
a monetary judgment against the enterprise and such other relief
as may be available, or request that the Attorney General of the
United States bring such an action. The monetary judgment may,
in the court’s discretion, include the attorneys fees and other ex-
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penses incurred by the United States in connection with the action.
In an action under this subsection, the validity and appropriate-
ness of the order imposing the penalty shall not be subject to re-
view.

(e) SETTLEMENT BY [SECRETARY] DIRECTOR.—The [Secretaryl
Director may compromise, modify, or remit any civil money penalty
which may be, or has been, imposed under this section.

[(f) TRANSITION PERIOD LIMITATION.—The Secretary may not im-
pose any civil money penalty under this section for any failure by
an enterprise, during the 2-year period beginning on January 1,
1993, to comply with an approved housing plan, unless the Sec-
retary determines that the enterprise has intentionally failed to
make a good faith effort to comply with an approved plan.]

[(g)]1 (/) DEPoOSIT OF PENALTIES.—The [Secretaryl Director shall
deposit any civil money penalties collected under this section into
the general fund of the Treasury.

SEC. 1346. PUBLIC DISCLOSURE OF FINAL ORDERS AND AGREEMENTS.
(a) IN GENERAL.—The [Secretaryl] Director shall make available
to the public—

(1) any written agreement or other written statement for
which a violation may be redressed by the [Secretaryl Director
or any modification to or termination thereof, unless the [Sec-
retaryl Director, in the Secretary’s discretion, determines that
public disclosure would be contrary to the public interest or de-
termines under subsection (¢) that public disclosure would seri-
ously threaten the financial health or security of the enter-
prise;

(2) any order that is issued with respect to any administra-
tive enforcement proceeding initiated by the [Secretaryl Direc-
tor under this subpart and that has become final in accordance
with sections 1342 and 1343; and

* * * * * * *

(b) HEARINGS.—AII hearings with respect to any notice of charges
issued by the [Secretaryl Director shall be open to the public, un-
less the [Secretaryl Director, in the [Secretary’s]l Director’s discre-
tion, determines that holding an open hearing would be contrary
to the public interest.

(c) DELAY OF PuBLIC DiSCLOSURE UNDER EXCEPTIONAL CIR-
CUMSTANCES.—If the [Secretaryl Director makes a determination
in writing that the public disclosure of any final order pursuant to
subsection (a) would seriously threaten the financial soundness of
the enterprise, the [Secretaryl Director may delay the public dis-
closure of such order for a reasonable time.

(d) DocuMENTS FILED UNDER SEAL IN PUBLIC ENFORCEMENT
HEARINGS.—The [Secretaryl Director may file any document or
part thereof under seal in any hearing under this subpart if the
[Secretaryl Director determines in writing that disclosure thereof
would be contrary to the public interest.

(e) RETENTION OF DOCUMENTS.—The [Secretaryl Director shall
keep and maintain a record, for not less than 6 years, of all docu-
ments described in subsection (a) and all enforcement agreements
and other supervisory actions and supporting documents issued
with respect to or in connection with any enforcement proceeding
initiated by the [Secretary] Director under this subpart.
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(f) DISCLOSURES TO CONGRESS.—This section may not be con-
strued to authorize the withholding, or to prohibit the disclosure,
of any information to the Congress or any committee or sub-
committee thereof.

SEC. 1347. NOTICE OF SERVICE.

Any service required or authorized to be made by the [Sec-
retaryl Director under this subpart may be made by registered
mail or in such other manner reasonably calculated to give actual
notice, as the [Secretaryl Director may by regulation or otherwise
provide.

SEC. 1348. SUBPOENA AUTHORITY.

(a) IN GENERAL.—In the course of or in connection with any ad-
ministrative proceeding under this subpart, the [Secretaryl Direc-
tor shall have the authority—

% * * * % * *

(4) to revoke, quash, or modify subpoenas and subpoenas
duces tecum issued by the [Secretary] Director.

* * * & * * &

(c) ENFORCEMENT.—The [Secretaryl Director may [request the
Attorney General of the United States tol, in the discretion of the
Director, bring an action in the United States district court for the
judicial district in which such proceeding is being conducted, or
where the witness resides or conducts business, or the United
States District Court for the District of Columbia, or request that
the Attorney General of the United States bring such an action, for
enforcement of any subpoena or subpoena duces tecum issued pur-
suant to this section. Such courts shall have jurisdiction and power
to order and require compliance therewith.

* * * * * * *

[SEC. 1349. REGULATIONS.

[The Secretary shall issue any final regulations necessary to im-
plement the provisions of this part (not including the provisions of
sections 1332(d), 1333(d), and 1334(d), relating to transition hous-
ing goals) not later than the expiration of the 18-month period be-
ginning on the date of the enactment of this Act. Such regulations
shall be issued after notice and opportunity for public comment

pursuant to the provisions of section 553 of title 5, United States
Code.l

* k & & * k &

[Subtitle B—Required Capital Levels for
Enterprises and Special Enforcement
Powers

[SEC. 1361. RISK-BASED CAPITAL LEVELS.

[(a) Risk-BASED CAPITAL TEST.—The Director shall, by regula-
tion, establish a risk-based capital test under this section for the
enterprises. When applied to an enterprise, the risk-based capital
test shall determine the amount of total capital for the enterprise
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that is sufficient for the enterprise to maintain positive capital dur-
ing a 10-year period in which the following circumstances occur (in
this section referred to as the “stress period”):

[(1) CrREDIT RISK.—With respect to mortgages owned or guar-
anteed by the enterprise and other obligations of the enter-
prise, losses occur throughout the United States at a rate of
default and severity (based on any measurements of default
reasonably related to prevailing practice for that industry in
determining capital adequacy) reasonably related to the rate
and severity that occurred in contiguous areas of the United
States containing an aggregate of not less than 5 percent of the
total population of the United States that, for a period of not
less than 2 years, experienced the highest rates of default and
severity of mortgage losses, in comparison with such rates of
default and severity of mortgage losses in other such areas for
any period of such duration.

[(2) INTEREST RATE RISK.—

[(A) IN GENERAL.—Interest rates decrease as described
in subparagraph (B) or increase as described in subpara-
graph (C), whichever would require more capital for the
enterprise.

[(B) DECREASES.—The 10-year constant maturity Treas-
ury yield decreases during the first year of the stress pe-
riod and will remain at the new level for the remainder of
the stress period. The yield decreases to the lesser of—

[(i) 600 basis points below the average yield during
the preceding 9 months, or
[(i1) 60 percent of the average yield during the pre-
ceding 3 years,
but in no case to a yield less than 50 percent of the aver-
age yield during the preceding 9 months.

[(C) INCREASES.—The 10-year constant maturity Treas-
ury yield increases during the first year of the stress pe-
riod and will remain at the new level for the remainder of
the stress period. The yield increases to the greater of—

[(i) 600 basis points above the average yield during
the preceding 9 months, or
[(i1) 160 percent of the average yield during the pre-
ceding 3 years,
but in no case to a yield greater than 175 percent of the
average yield during the preceding 9 months.

[(D) DIFFERENT TERMS TO MATURITY.—Yields of Treas-
ury instruments with other terms to maturity will change
relative to the 10-year constant maturity Treasury yield in
patterns and for durations that are reasonably related to
historical experience and are judged reasonable by the Di-
rector.

[(E) LARGE INCREASES IN YIELDS.—If the 10-year con-
stant maturity Treasury yield is assumed to increase by
more than 50 percent over the average yield during the
preceding 9 months, the Director shall adjust the losses in
paragraphs (1) and (3) to reflect a correspondingly higher
rate of general price inflation.

[(3) NEW BUSINESS.—
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[(A) IN GENERAL.—Any contractual commitments of the
enterprise to purchase mortgages or issue securities will
be fulfilled. The characteristics of resulting mortgage pur-
chases, securities issued, and other financing will be con-
sistent with the contractual terms of such commitments,
recent experience, and the economic characteristics of the
stress period. No other purchases of mortgages shall be as-
sumed, except as provided in subparagraph (B).

[(B) ADDITIONAL NEW BUSINESS.—The Director may,
after consideration of each of the studies required by sub-
paragraph (C), assume that the enterprise conducts addi-
tional new business during the stress period consistent
with the following—

[(i) AMOUNT AND PRODUCT TYPES.—The amount and
types of mortgages purchased and their financing will
be reasonably related to recent experience and the eco-
nomic characteristics of the stress period.

[(i1) LosseEs.—Default and loss severity characteris-
tics of mortgages purchased will be reasonably related
to historical experience.

[(iii)) PRICING.—Prices charged by the enterprise in
purchasing new mortgages will be reasonably related
to recent experience and the economic characteristics
of the stress period. The Director may assume that a
reasonable period of time would lapse before the enter-
prise would recognize and react to the characteristics
of the stress period.

[(iv) INTEREST RATE RISK.—Interest rate risk on new
mortgages purchased will occur to an extent reason-
ably related to historical experience.

[(v) RESERVES.—The enterprise must maintain re-
serves during and at the end of the stress period on
new business conducted during the first 5 years of the
stress period reasonably related to the expected future
losses on such business, consistent with generally ac-
cepted accounting principles and industry accounting
practice.

[(C) StupiES.—Within 1 year after regulations are first
issued under subsection (e), the Director of the Congres-
sional Budget Office, and the Comptroller General of the
United States shall each submit to the Committee on
Banking, Housing, and Urban Affairs of the Senate and
the Committee on Banking, Finance and Urban Affairs of
the House of Representatives a study of the advisability
and appropriate form of any new business assumptions
under subparagraph (B).

[(D) EFFECTIVE DATE.—The provisions of subparagraph
(B) shall become effective 4 years after regulations are
first issued under subsection (e).

[(4) OTHER ACTIVITIES.—Losses or gains on other activities,
including interest rate and foreign exchange hedging activities,
shall be determined by the Director, on the basis of available
information, to be consistent with the stress period.

[(b) CONSIDERATIONS.—
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[(1) IN GENERAL.—In establishing the risk-based capital test
under subsection (a), the Director shall take into account ap-
propriate distinctions among types of mortgage products, dif-
ferences in seasoning of mortgages, and any other factors the
Director considers appropriate.

[(2) CoNSISTENCY.—Characteristics of the stress period other
than those specifically set forth in subsection (a), such as pre-
payment experience and dividend policies, will be those deter-
mined by the Director, on the basis of available information, to
be most consistent with the stress period.

[(c) Risk-BASED CAPITAL LEVEL.—For purposes of this subtitle,
the risk-based capital level for an enterprise shall be equal to the
sum of the following amounts:

[(1) CREDIT AND INTEREST RATE RISK.—The amount of total
capital determined by applying the risk-based capital test
under subsection (a) to the enterprise.

[(2) MANAGEMENT AND OPERATIONS RISK.—To provide for
management and operations risk, 30 percent of the amount of
total capital determined by applying the risk-based capital test
under subsection (a) to the enterprise.

[(d) DEFINITIONS.—For purposes of this section:

[(1) SEASONING.—The term “seasoning” means the change
over time in the ratio of the unpaid principal balance of a
mortgage to the value of the property by which such mortgage
loan is secured, determined on an annual basis by region, in
accordance with the Constant Quality Home Price Index pub-
lished by the Secretary of Commerce (or any index of similar
quality, authority, and public availability that is regularly used
by the Federal Government).

[(2) TYPE OF MORTGAGE PRODUCT.—The term “type of mort-
gage product” means a classification of one or more mortgage
products, as established by the Director, which have similar
characteristics from each set of characteristics under the fol-
lowing subparagraphs:

[(A) The property securing the mortgage is—
[(i) a residential property consisting of 1 to 4 dwell-
ing units; or
[(i1) a residential property consisting of more than 4
dwelling units.
[(B) The interest rate on the mortgage is—
[() fixed; or
[(ii) adjustable.
[(C) The priority of the lien securing the mortgage is—
[@) first; or
[(i1) second or other.
[(D) The term of the mortgage is—
[({) 1 to 15 years;
[(i1) 16 to 30 years; or
[(iii) more than 30 years.
[(E) The owner of the property is—
[(i) an owner-occupant; or
[(i1) an investor.
[(F) The unpaid principal balance of the mortgage—
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[(1) will amortize completely over the term of the
mortgage and will not increase significantly at any
time during the term of the mortgage;

[(i1) will not amortize completely over the term of
the mortgage and will not increase significantly at any
time during the term of the mortgage; or

[(iii) may increase significantly at some time during
the term of the mortgage.

[(G) Any other characteristics of the mortgage, as the
Director may determine.

[(e) REGULATIONS.—

[(1) IssUANCE.—The Director shall issue final regulations es-
tablishing the risk-based capital test under this section not
later than the expiration of the 18-month period beginning on
the date of the appointment of the Director. Such regulations
shall be issued after notice and opportunity for public comment
pursuant to the provisions of section 553 of title 5, United
States Code, and shall take effect upon issuance.

[(2) CONTENTS.—The regulations under this subsection shall
contain specific requirements, definitions, methods, variables,
and parameters used under the risk-based capital test and in
implementing the test (such as loan loss severity, float income,
loan-to-value ratios, taxes, yield curve slopes, default experi-
ence, and prepayment rates). The regulations shall be suffi-
ciently specific to permit an individual other than the Director
to apply the test in the same manner as the Director.

[(3) CONFIDENTIALITY OF INFORMATION.—Any person that re-
ceives any book, record, or information from the Director or an
eﬁttﬂrprise to enable the risk-based capital test to be applied
shall—

[(A) maintain the confidentiality of the book, record, or
information in a manner that is generally consistent with
the level of confidentiality established for the material by
the Director or the enterprise; and

[(B) be exempt from section 552 of title 5, United States
Code, with respect to the book, record, or information.

[(f) AVAILABILITY OF MODEL.—The Director shall provide copies
of the statistical model or models used to implement the risk-based
capital test under this section to the Secretary, the Board of Gov-
ernors of the Federal Reserve System, the Director of the Office of
Management and Budget, the Comptroller General of the United
States, and the Director of the Congressional Budget Office. The
Director shall make copies of such model or models available for
pub]lic acquisition and may charge a reasonable fee for such cop-
ies.

Subtitle B—Required Capital Levels for
Regulated Entities, Special Enforcement
Powers, and Reviews of Assets and Liabil-
ities

SEC. 1361. RISK-BASED CAPITAL LEVELS FOR REGULATED ENTITIES.
(a) IN GENERAL.—



189

(1) ENTERPRISES.—The Director shall, by regulation, estab-
lish risk-based capital requirements for the enterprises to en-
sure that the enterprises operate in a safe and sound manner,
maintaining sufficient capital and reserves to support the risks
that arise in the operations and management of the enterprises.

(2) FEDERAL HOME LOAN BANKS.—The Director shall establish
risk-based capital standards under section 6 of the Federal
Home Loan Bank Act for the Federal home loan banks.

(b) CONFIDENTIALITY OF INFORMATION.—Any person that receives
any book, record, or information from the Director or a regulated
entity to enable the risk-based capital requirements established
under this section to be applied shall—

(1) maintain the confidentiality of the book, record, or infor-
mation in a manner that is generally consistent with the level
of confidentiality established for the material by the Director or
the regulated entity; and

(2) be exempt from section 552 of title 5, United States Code,
with respect to the book, record, or information.

(¢) NO LIMITATION.—Nothing in this section shall limit the au-
thority of the Director to require other reports or undertakings, or
take other action, in furtherance of the responsibilities of the Direc-
tor under this Act.

SEC. 1362. MINIMUM CAPITAL LEVELS.
(a) [IN GENERAL] ENTERPRISES.—For purposes of this subtitle,

the minimum capital level for each enterprise shall be the sum of—

* * *k & * * *k

[(b) TRANSITION.—Notwithstanding subsection (a), during the 18-
month period beginning upon the date of the enactment of this Act,
the minimum capital level for each enterprise shall be the sum of—

[(1) 2.25 percent of the aggregate on-balance sheet assets of
the enterprise, as determined in accordance with generally ac-
cepted accounting principles;

[(2) 0.40 percent of the unpaid principal balance of out-
standing mortgage-backed securities and substantially equiva-
lent instruments issued or guaranteed by the enterprise that
are not included in paragraph (1); and

[(3) 0.40 percent of other off-balance sheet obligations of the
enterprise not included in paragraph (2) (excluding commit-
ments in excess of 50 percent of the average dollar amount of
the commitments outstanding each quarter over the preceding
4 quarters), except that the Director shall adjust such percent-
age to reflect differences in the credit risk of such obligations
in relation to the instruments included in paragraph (2).1

(b) FEDERAL HOME LOAN BANKS.—For purposes of this subtitle,
the minimum capital level for each Federal home loan bank shall
be the minimum capital required to be maintained to comply with
the leverage requirement for the bank established under section
6(a)(2) of the Federal Home Loan Bank Act (12 U.S.C. 1426(a)(2)).

(¢c) ESTABLISHMENT OF REVISED MINIMUM CAPITAL LEVELS.—Not-
withstanding subsections (a) and (b) and notwithstanding the cap-
ital classifications of the regulated entities, the Director may, by reg-
ulations issued under section 1319G(b), establish a minimum cap-
ital level for the enterprises, for the Federal home loan banks, or for
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both the enterprises and the banks, that is higher than the level
specified in subsection (a) for the enterprises or the level specified
in subsection (b) for the Federal home loan banks, to the extent
needed to ensure that the regulated entities operate in a safe and
sound manner.

(d) AUTHORITY TO REQUIRE TEMPORARY INCREASE.—Notwith-
standing subsections (a) and (b) and any minimum capital level es-
tablished pursuant to subsection (c), the Director may, by order, in-
crease the minimum capital level for a regulated entity for such pe-
riod as the Director may provide if the Director—

(1) makes any of the determinations specified in subpara-
graphs (A) through (C) of section 1364(c)(1); or

(2) determines that the regulated entity has violated any of
the prudential management and operations standards estab-
lished pursuant to section 1313A and, as a result of such viola-
tion, is operating in an unsafe and unsound manner.

(e) AUTHORITY TO ESTABLISH ADDITIONAL CAPITAL AND RESERVE
REQUIREMENTS FOR PARTICULAR PROGRAMS.—The Director may, at
any time by order or regulation, establish such capital or reserve re-
quirements with respect to any program or activity of a regulated
entity as the Director considers appropriate to ensure that the regu-
lated entity operates in a safe and sound manner, with sufficient
capital and reserves to support the risks that arise in the operations
and management of the regulated entity.

(f) PERIODIC REVIEW.—The Director shall periodically review the
amount of core capital maintained by the enterprises, the amount
of capital retained by the Federal home loan banks, and the min-
imum capital levels established for such regulated entities pursuant
to this section. The Director may, by regulations issued under sec-
tion 1319G(b), adjust the minimum capital levels as necessary,
based on the Director’s review.

SEC. 1363. CRITICAL CAPITAL LEVELS.
[Forl (a) ENTERPRISES.—For purposes of this subtitle, the crit-
ical capital level for each enterprise shall be the sum of—

* * *k & * * *k

(b) FEDERAL HOME LOAN BANKS.—

(1) IN GENERAL.—For purposes of this subtitle, the critical
capital level for each Federal home loan bank shall be such
amount of capital as the Director shall, by regulation require.

(2) CONSIDERATION OF OTHER CRITICAL CAPITAL LEVELS.—In
establishing the critical capital level under paragraph (1) for
the Federal home loan banks, the Director shall take due con-
sideration of the critical capital level established under sub-
section (a) for the enterprises, with such modifications as the
Director determines to be appropriate to reflect the difference in
operations between the banks and the enterprises.

SEC. 1364. CAPITAL CLASSIFICATIONS.

(a) [IN GENERAL] ENTERPRISES.—For purposes of this subtitle,
the Director shall classify the enterprises according to the following
capital classifications:

* * *k & * * *k
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[(b) DISCRETIONARY CLASSIFICATION.—If at any time the Director
determines in writing that an enterprise is engaging in conduct not
approved by the Director that could result in a rapid depletion of
core capital or that the value of the property subject to mortgages
held or securitized by the enterprise has decreased significantly,
the Director may classify the enterprise—

[(1) as undercapitalized, if the enterprise is otherwise classi-
fied as adequately capitalized,;

[(2) as significantly undercapitalized, if the enterprise is oth-
erwise classified as undercapitalized; and

[(3) as critically undercapitalized, if the enterprise is other-
wise classified as significantly undercapitalized.]

(b) FEDERAL HOME LOAN BANKS.—

(1) ESTABLISHMENT AND CRITERIA.—For purposes of this sub-
title, the Director shall, by regulation—

(A) establish the capital classifications specified under
paragraph (2) for the Federal home loan banks;

(B) establish criteria for each such capital classification
based on the amount and types of capital held by a bank
and the risk-based, minimum, and critical capital levels for
the banks and taking due consideration of the capital clas-
sifications established under subsection (a) for the enter-
prises, with such modifications as the Director determines
to be appropriate to reflect the difference in operations be-
tween the banks and the enterprises; and

(C) shall classify the Federal home loan banks according
to such capital classifications.

(2) CLASSIFICATIONS.—The capital classifications specified
under this paragraph are—

(A) adequately capitalized;

(B) undercapitalized;

(C) significantly undercapitalized; and

(D) critically undercapitalized.

(¢) DISCRETIONARY CLASSIFICATION.—

(1) GROUNDS FOR RECLASSIFICATION.—The Director may re-
classify a regulated entity under paragraph (2) if—

(A) at any time, the Director determines in writing that
the regulated entity is engaging in conduct that could re-
sult in a rapid depletion of core or total capital or, in the
case of an enterprise, that the value of the property subject
to mortgages held or securitized by the enterprise has de-
creased significantly;

(B) after notice and an opportunity for hearing, the Di-
rector determines that the regulated entity is in an unsafe
or unsound condition; or

(C) pursuant to section 1371(b), the Director deems the
regulated entity to be engaging in an unsafe or unsound
practice.

(2) RECLASSIFICATION.—In addition to any other action au-
thorized under this title, including the reclassification of a reg-
ulated entity for any reason not specified in this subsection, if
the Director takes any action described in paragraph (1) the Di-
rector may classify a regulated entity—

) as undercapitalized, if the regulated entity is other-
wise classified as adequately capitalized;



192

(B) as significantly undercapitalized, if the regulated en-
tity is otherwise classified as undercapitalized; and

(C) as critically undercapitalized, if the regulated entity
is otherwise classified as significantly undercapitalized.

[(c)] (d) QUARTERLY DETERMINATION.—The Director shall deter-
mine the capital classification of the [enterprises] regulated enti-
ties for purposes of this subtitle on not less than a quarterly basis
(and as appropriate under [subsection (b)] subsection (c)). [The
first such determination shall be made during the 3-month period
beginning on the appointment of the Director.]

(e) RESTRICTION ON CAPITAL DISTRIBUTIONS.—

(1) IN GENERAL.—A regulated entity shall make no capital
distribution if, after making the distribution, the regulated enti-
ty would be undercapitalized.

(2) EXCEPTION.—Notwithstanding paragraph (1), the Director
may permit a regulated entity, to the extent appropriate or ap-
plicable, to repurchase, redeem, retire, or otherwise acquire
shares or ownership interests if the repurchase, redemption, re-
tirement, or other acquisition—

(A) is made in connection with the issuance of additional
shares or obligations of the regulated entity in at least an
equivalent amount; and

(B) will reduce the financial obligations of the regulated
entity or otherwise improve the financial condition of the
entity.

[(d)] () IMPLEMENTATION.—Notwithstanding any other provision
of this section, during the period beginning on the date of the en-
actment of this Act and ending upon the effective date of section
1365 (as provided in section 1365(c)), an enterprise shall be classi-
fied as adequately capitalized if the enterprise maintains an
amount of core capital that is equal to or exceeds the minimum
capital level for the enterprise under section 1362.

SEC. 1365. SUPERVISORY ACTIONS APPLICABLE TO UNDERCAPITAL-
IZED [ENTERPRISES] REGULATED ENTITIES.

(a) MANDATORY ACTIONS.—

(1) REQUIRED MONITORING.—The Director shall—

(A) closely monitor the condition of any regulated entity
that is classified as undercapitalized;

(B) closely monitor compliance with the capital restora-
tion plan, restrictions, and requirements imposed under
this section; and

(C) periodically review the plan, restrictions, and require-
ments applicable to the undercapitalized regulated entity to
determine whether the plan, restrictions, and requirements
are achieving the purpose of this section.

[(1)] (2) CAPITAL RESTORATION PLAN.—[An enterprise] A
regulated entity that is classified as undercapitalized shall,
within the time period provided in section 1369C (b) and (d),
submit to the Director a capital restoration plan that complies
with section 1369C and carry out the plan after approval.

[(2)]1 (3) RESTRICTION ON CAPITAL DISTRIBUTIONS.—[An en-
terprise]l A regulated entity that is classified as undercapital-
ized may not make any capital distribution that would result
in [the enterprisel the regulated entity being reclassified as
significantly undercapitalized or critically undercapitalized.



193

(4) RESTRICTION OF ASSET GROWTH.—A regulated entity that
is classified as undercapitalized shall not permit its average
total assets (as such term is defined in section 1316(b) during
any calendar quarter to exceed its average total assets during
the preceding calendar quarter unless—

(A) the Director has accepted the capital restoration plan
of the regulated entity;

(B) any increase in total assets is consistent with the
plan; and

(C) the ratio of total capital to assets for the regulated en-
tity increases during the calendar quarter at a rate suffi-
cient to enable the entity to become adequately capitalized
within a reasonable time.

(5) PRIOR APPROVAL OF ACQUISITIONS, NEW PROGRAMS, AND
NEW BUSINESS ACTIVITIES.—A regulated entity that is classified
as undercapitalized shall not, directly or indirectly, acquire any
interest in any entity or engage in any new program or hew
business activity unless—

(A) the Director has accepted the capital restoration plan
of the regulated entity, the entity is implementing the plan,
and the Director determines that the proposed action is con-
sistent with and will further the achievement of the plan;
or

(B) the Director determines that the proposed action will
further the purpose of this section.

(b) DISCRETIONARY RECLASSIFICATION [FROM UNDERCAPITALIZED
TO SIGNIFICANTLY UNDERCAPITALIZED].—The Director may reclas-
sify as significantly undercapitalized [an enterprisel a regulated
entity that is classified as undercapitalized (and [the enterprisel
the regulated entity shall be subject to the provisions of section
1366) if—

(1) [the enterprisel the regulated entity does not submit a
capital restoration plan that is substantially in compliance
with section 1369C within the applicable period or the Director
does not approve the capital restoration plan submitted by
[the enterprisel the regulated entity; or

(2) the Director determines that [the enterprisel the regu-
lated entity has failed to make, in good faith, reasonable efforts
necessary to comply with the capital restoration plan and ful-
fill the schedule for the plan approved by the Director.

[(c) EFFECTIVE DATE.—This section shall take effect upon the ex-
piration of the 1-year period beginning on the date of the effective-
ness of the regulations issued under section 1361(e) establishing
the risk-based capital test.]

(¢) OTHER DISCRETIONARY SAFEGUARDS.—The Director may take,
with respect to a regulated entity that is classified as undercapital-
ized, any of the actions authorized to be taken under section 1366
with respect to a regulated entity that is classified as significantly
undercapitalized, if the Director determines that such actions are
necessary to carry out the purpose of this subtitle.

SEC. 1366. SUPERVISORY ACTIONS APPLICABLE TO SIGNIFICANTLY

UNDERCAPITALIZED [ENTERPRISES] ENTITIES.
(a) * * *

(2) RESTRICTIONS ON CAPITAL DISTRIBUTIONS.—
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(A) PRIOR APPROVAL.—An enterprise that is classified as
significantly undercapitalized may not make any capital
distribution that would result in the enterprise being re-
classified as critically undercapitalized. An enterprise that
is classified as significantly undercapitalized [enterprisel
may not make any other capital distribution unless the Di-
rector approves the distribution.

* k * & * % *

(b) [DISCRETIONARY SUPERVISORY ACTIONS]| SPECIFIC ACTIONS.—
In addition to any other actions taken by the Director (including
actions under subsection (a)), the Director [may, at any time, take
any] shall carry out this section by taking, at any time, one or more
of the following actions with respect to an enterprise that is classi-
fied as significantly undercapitalized:

* * & * * * &

(5) IMPROVEMENT OF MANAGEMENT.—Take one or more of the
following actions:

(A) NEW ELECTION OF BOARD.—Order a new election for
the board of directors of the regulated entity.

(B) DISMISSAL OF DIRECTORS OR EXECUTIVE OFFICERS.—
Require the regulated entity to dismiss from office any di-
rector or executive officer who had held office for more than
180 days immediately before the entity became under-
capitalized. Dismissal under this subparagraph shall not
be construed to be a removal pursuant to the Director’s en-
forcement powers provided in section 1377.

(C) EMPLOY QUALIFIED EXECUTIVE OFFICERS.—Require
the regulated entity to employ qualified executive officers
(who, if the Director so specifies, shall be subject to ap-
proval by the Director).

[(5)] (6) RECLASSIFICATION FROM SIGNIFICANTLY TO CRITI-
CALLY UNDERCAPITALIZED.—The Director may reclassify as
critically undercapitalized an enterprise that is classified as
significantly undercapitalized (and the enterprise shall be sub-

ject to the provisions of section 1367) if—
( kock ok

* * & * * * &

[(6)]1 (7) CONSERVATORSHIP.—Appoint a conservator for the
enterprise in accordance with the provisions of [section 1369
(excluding subsection (a) (1) and (2))] section 1367, but only if
the Director determines—

* * * & * * *

(8) OTHER ACTION.—Require the regulated entity to take any
other action that the Director determines will better carry out
the purpose of this section than any of the actions specified in
this paragraph.

(¢) RESTRICTION ON COMPENSATION OF EXECUTIVE OFFICERS.—A
regulated entity that is classified as significantly undercapitalized
may not, without prior written approval by the Director—

(1) pay any bonus to any executive officer; or
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(2) provide compensation to any executive officer at a rate ex-
ceeding that officer’s average rate of compensation (excluding
bonuses, stock options, and profit sharing) during the 12 cal-
endar months preceding the calendar month in which the regu-
lated entity became undercapitalized.

[(c)] (d) EFFEcTIVE DATE.—This section shall take effect upon
the first classification of [the enterprises] the regulated entities
within capital classifications that occurs under section 1364.

[SEC. 1367. APPOINTMENT OF CONSERVATORS FOR CRITICALLY

UNDERCAPITALIZED ENTERPRISES.

[(a) APPOINTMENT.—

[(1) IN GENERAL.—Upon a determination and notice under
section 1368(d) that an enterprise is critically undercapitalized
and not later than 30 days after providing notice under section
1369(a)(3), the Director shall appoint a conservator for the en-
terprise in accordance with the provisions of section 1369 (ex-
cluding subsections (a) (1) and (2)).

[(2) ExXCEPTION.—Notwithstanding paragraph (1), the Direc-
tor may determine not to appoint a conservator for an enter-
prise classified as critically undercapitalized, but only pursuant
to a written finding by the Director, with the written concur-
rence of the Secretary of the Treasury, that—

[(A) the appointment of a conservator would have seri-
ous adverse effects on economic conditions of national fi-
nancial markets or on the financial stability of the housing
finance market; and

[(B) the public interest would be better served by taking
some other enforcement action authorized under this title.

[(b) AuTHORITY.—The Director shall have the authority to take
any actions under sections 1365 and 1366 with respect to an enter-
prise under conservatorship.

[(c) APPROVAL OF ACTIVITIES.—

[(1) CONSERVATOR.—The conservator of any enterprise clas-
sified as critically undercapitalized may undertake an activity
subject to the approval of the Secretary under section 1322 of
this title only with the additional approval of the Director.

[(2) NO CONSERVATOR.—If the Director determines under
subsection (a)(2) not to appoint a conservator for an enterprise
classified as critically undercapitalized, the provisions of sec-
tion 1366 shall apply with respect to the enterprise.

[(d) ErFrecTIVE DATE.—This section shall take effect upon the
first classification of the enterprises within capital classifications
that occurs under section 1364.]

SEC. 1367. AUTHORITY OVER CRITICALLY UNDERCAPITALIZED REGU-

LATED ENTITIES.

(a) APPOINTMENT OF AGENCY AS CONSERVATOR OR RECEIVER.—

(1) IN GENERAL.—Notwithstanding any other provision of
Federal or State law, if any of the grounds under paragraph (3)
exist, at the discretion of the Director, the Director may estab-
lish a conservatorship or receivership, as appropriate, for the
purpose of reorganizing, rehabilitating, or winding up the af-
fairs of a regulated entity.

(2) APPOINTMENT.—In any conservatorship or receivership es-
tablished under this section, the Director shall appoint the
Agency as conservator or receiver.
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(3) GROUNDS FOR APPOINTMENT.—The grounds for appointing
a conservator or receiver for a regulated entity are as follows:

(A) ASSETS INSUFFICIENT FOR OBLIGATIONS.—The assets
of the regulated entity are less than the obligations of the
regulated entity to its creditors and others.

(B) SUBSTANTIAL DISSIPATION.—Substantial dissipation
of assets or earnings due to—

(i) any violation of any provision of Federal or State
law; or

(ii) any unsafe or unsound practice.

(C) UNSAFE OR UNSOUND CONDITION.—An unsafe or un-
sound condition to transact business.

(D) CEASE-AND-DESIST ORDERS.—Any willful violation of
a cease-and-desist order that has become final.

(E) CONCEALMENT.—Any concealment of the books, pa-
pers, records, or assets of the regulated entity, or any re-
fusal to submit the books, papers, records, or affairs of the
regulated entity, for inspection to any examiner or to any
lawful agent of the Director.

(F) INABILITY TO MEET OBLIGATIONS.—The regulated enti-
ty is likely to be unable to pay its obligations or meet the
demands of its creditors in the normal course of business.

(G) LOSSES.—The regulated entity has incurred or is like-
ly to incur losses that will deplete all or substantially all
of its capital, and there is no reasonable prospect for the
regulated entity to become adequately capitalized (as de-
fined in section 1364(a)(1)).

(H) VIOLATIONS OF LAW.—Any violation of any law or
regulation, or any unsafe or unsound practice or condition
that is likely to—

(i) cause insolvency or substantial dissipation of as-
sets or earnings; or

(it) weaken the condition of the regulated entity.

(I) CONSENT.—The regulated entity, by resolution of its
board of directors or its shareholders or members, consents
to the appointment.

(J) UNDERCAPITALIZATION.—The regulated entity is
undercapitalized or significantly undercapitalized (as de-
fined in section 1364(a)(3) or in regulations issued pursu-
ant to section 1364(b), as applicable), and—

(i) has no reasonable prospect of becoming ade-
quately capitalized;

(i) fails to become adequately capitalized, as re-
quired by—

(I) section 1365(a)(1) with respect to an under-
capitalized regulated entity; or

(II) section 1366(a)(1) with respect to a signifi-
cantly undercapitalized regulated entity;

(i) fails to submit a capital restoration plan accept-
able to the Agency within the time prescribed under
section 1369C; or

(iv) materially fails to implement a capital restora-
tion plan submitted and accepted under section 1369C.

(K) CRITICAL UNDERCAPITALIZATION.—The regulated enti-
ty is critically undercapitalized, as defined in section
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1364(a)(4) or in regulations issued pursuant to section
1364(b), as applicable.

(L) MONEY LAUNDERING.—The Attorney General notifies
the Director in writing that the regulated entity has been
found guilty of a criminal offense under section 1956 or
1957 of title 18, United States Code, or section 5322 or
5324 of title 31, United States Code.

(4) JUDICIAL REVIEW.—

(A) IN GENERAL.—If the Agency is appointed conservator
or receiver under this section, the regulated entity may,
within 30 days of such appointment, bring an action in the
United States District Court for the judicial district in
which the principal place of business of such regulated en-
tity is located, or in the United States District Court for the
Dustrict of Columbia, for an order requiring the Agency to
remove itself as conservator or receiver.

(B) REVIEW.—Upon the filing of an action under sub-
paragraph (A), the court shall, upon the merits, dismiss
such action or direct the Agency to remove itself as such
conservator or receiver.

(5) DIRECTORS NOT LIABLE FOR ACQUIESCING IN APPOINTMENT
OF CONSERVATOR OR RECEIVER.—The members of the board of
directors of a regulated entity shall not be liable to the share-
holders or creditors of the regulated entity for acquiescing in or
consenting in good faith to the appointment of the Agency as
conservator or receiver for that regulated entity.

(6) AGENCY NOT SUBJECT TO ANY OTHER FEDERAL AGENCY.—
When acting as conservator or receiver, the Agency shall not be
subject to the direction or supervision of any other agency of the
United States or any State in the exercise of the rights, powers,
and privileges of the Agency.

(b) POWERS AND DUTIES OF THE AGENCY AS CONSERVATOR OR RE-
CEIVER.—

(1) RULEMAKING AUTHORITY OF THE AGENCY.—The Agency
may prescribe such regulations as the Agency determines to be
appropriate regarding the conduct of conservatorships or receiv-
erships.

(2) GENERAL POWERS.—

(A) SUCCESSOR TO REGULATED ENTITY.—The Agency
shall, as conservator or receiver, and by operation of law,
immediately succeed to—

(i) all rights, titles, powers, and privileges of the reg-
ulated entity, and of any stockholder, officer, or direc-
tor of such regulated entity with respect to the regu-
lated entity and the assets of the regulated entity; and

(ii) title to the books, records, and assets of any other
legal custodian of such regulated entity.

(B) OPERATE THE REGULATED ENTITY.—The Agency may,
as conservator or receiver—

(i) take over the assets of and operate the regulated
entity with all the powers of the shareholders, the di-
rectors, and the officers of the regulated entity and con-
duct all business of the regulated entity;

(it) collect all obligations and money due the regu-
lated entity;
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(iit) perform all functions of the regulated entity in
the name of the regulated entity which are consistent
with the appointment as conservator or receiver; and

(iv) preserve and conserve the assets and property of
such regulated entity.

(C) FUNCTIONS OF OFFICERS, DIRECTORS, AND SHARE-
HOLDERS OF A REGULATED ENTITY.—The Agency may, by
regulation or order, provide for the exercise of any function
by any stockholder, director, or officer of any regulated enti-
ty for which the Agency has been named conservator or re-
ceiver.

(D) POWERS AS CONSERVATOR.—The Agency may, as con-
servator, take such action as may be—

(i) necessary to put the regulated entity in a sound
and solvent condition; and

(i) appropriate to carry on the business of the regu-
lated entity and preserve and conserve the assets and
property of the regulated entity.

(E) ADDITIONAL POWERS AS RECEIVER.—The Agency may,
as receiver, place the regulated entity in liquidation and
proceed to realize upon the assets of the regulated entity,
having due regard to the conditions of the housing finance
market.

(F) ORGANIZATION OF NEW REGULATED ENTITIES.—The
Agency may, as receiver, organize a successor regulated en-
tity that will operate pursuant to subsection (i).

(G) TRANSFER OF ASSETS AND LIABILITIES.—The Agency
may, as conservator or receiver, transfer any asset or liabil-
ity of the regulated entity in default without any approval,
assignment, or consent with respect to such transfer. Any
Federal home loan bank may, with the approval of the
Agency, acquire the assets of any Bank in conservatorship
or receivership, and assume the liabilities of such Bank

(H) PAYMENT OF VALID OBLIGATIONS.—The Agency, as
conservator or receiver, shall, to the extent of proceeds real-
ized from the performance of contracts or sale of the assets
of a regulated entity, pay all valid obligations of the regu-
lated entity in accordance with the prescriptions and limi-
tations of this section.

(I) SUBPOENA AUTHORITY.—

(i) IN GENERAL.—

(I) IN GENERAL.—The Agency may, as conser-
vator or receiver, and for purposes of carrying out
any power, authority, or duty with respect to a reg-
ulated entity (including determining any claim
against the regulated entity and determining and
realizing upon any asset of any person in the
course of collecting money due the regulated enti-
ty), exercise any power established under section
1348.

(II) APPLICABILITY OF LAW.—The provisions of
section 1348 shall apply with respect to the exer-
cise of any power exercised under this subpara-
graph in the same manner as such provisions
apply under that section.
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(ii) AUTHORITY OF DIRECTOR.—A subpoena or sub-
poena duces tecum may be issued under clause (i) only
by, or with the written approval of, the Director, or the
designee of the Director.

(iii) RULE OF CONSTRUCTION.—This subsection shall
not be construed to limit any rights that the Agency, in
any capacity, might otherwise have under section 1317
or 1379D.

(J) CONTRACTING FOR SERVICES.—The Agency may, as
conservator or receiver, provide by contract for the carrying
out of any of its functions, activities, actions, or duties as
conservator or receiver.

(K) INCIDENTAL POWERS.—The Agency may, as conser-
vator or receiver—

(i) exercise all powers and authorities specifically
granted to conservators or receivers, respectively, under
this section, and such incidental powers as shall be
necessary to carry out such powers; and

(ii) take any action authorized by this section, which
the Agency determines is in the best interests of the reg-
ulated entity or the Agency.

(3) AUTHORITY OF RECEIVER TO DETERMINE CLAIMS.—

(A) IN GENERAL.—The Agency may, as receiver, determine
claims in accordance with the requirements of this sub-
section and any regulations prescribed under paragraph
4.

(B) NOTICE REQUIREMENTS.—The receiver, in any case in-
volving the liquidation or winding up of the affairs of a
closed regulated entity, shall—

(i) promptly publish a notice to the creditors of the
regulated entity to present their claims, together with
proof, to the receiver by a date specified in the notice
which shall be not less than 90 days after the publica-
tion of such notice; and

(ii) republish such notice approximately 1 month and
2 months, respectively, after the publication under
clause (i).

(C) MAILING REQUIRED.—The receiver shall mail a notice
similar to the notice published under subparagraph (B)(i)
at the time of such publication to any creditor shown on the
books of the regulated entity—

(i) at the last address of the creditor appearing in
such books; or

(it) upon discovery of the name and address of a
claimant not appearing on the books of the regulated
entity within 30 days after the discovery of such name
and address.

(4) RULEMAKING AUTHORITY RELATING TO DETERMINATION OF
CLAIMS.—Subject to subsection (c), the Director may prescribe
regulations regarding the allowance or disallowance of claims
by the receiver and providing for administrative determination
of claims and review of such determination.

(5) PROCEDURES FOR DETERMINATION OF CLAIMS.—

(A) DETERMINATION PERIOD.—
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(i) IN GENERAL.—Before the end of the 180-day pe-
riod beginning on the date on which any claim against
a regulated entity is filed with the Agency as receiver,
the Agency shall determine whether to allow or dis-
allow the claim and shall notify the claimant of any
determination with respect to such claim.

(ii) EXTENSION OF TIME.—The period described in
clause (i) may be extended by a written agreement be-
tween the claimant and the Agency.

(iit) MAILING OF NOTICE SUFFICIENT.—The notifica-
tion requirements of clause (i) shall be deemed to be
satisfied if the notice of any determination with respect
to any claim is mailed to the last address of the claim-
ant which appears—

(D) on the books of the regulated entity;

(ID) in the claim filed by the claimant, or

(IID) in documents submitted in proof of the
claim.

(iv) CONTENTS OF NOTICE OF DISALLOWANCE.—If any
claim filed under clause (i) is disallowed, the notice to
the claimant shall contain—

(I) a statement of each reason for the disallow-
ance; and

(II) the procedures available for obtaining agen-
¢y review of the determination to disallow the
claim or judicial determination of the claim.

(B) ALLOWANCE OF PROVEN CLAIM.—The receiver shall
allow any claim received on or before the date specified in
the notice published under paragraph (3)(B)(i), or the date
specified in the notice required under paragraph (3)(C),
which is proved to the satisfaction of the receiver.

(C) DISALLOWANCE OF CLAIMS FILED AFTER END OF FIL-
ING PERIOD.—Claims filed after the date specified in the no-
tice published under paragraph (3)(B)(i), or the date speci-
fied under paragraph (3)(C), shall be disallowed and such
disallowance shall be final.

(D) AUTHORITY TO DISALLOW CLAIMS.—

(i) IN GENERAL.—The receiver may disallow any por-
tion of any claim by a creditor or claim of security,
preference, or priority which is not proved to the satis-
faction of the receiver.

(ii) PAYMENTS TO LESS THAN FULLY SECURED CREDI-
TORS.—In the case of a claim of a creditor against a
regulated entity which is secured by any property or
other asset of such regulated entity, the receiver—

(I) may treat the portion of such claim which ex-
ceeds an amount equal to the fair market value of
such property or other asset as an unsecured claim
against the regulated entity; and

(I) may not make any payment with respect to
such unsecured portion of the claim other than in
connection with the disposition of all claims of un-
secured creditors of the regulated entity.

(iti) EXCEPTIONS.—No provision of this paragraph
shall apply with respect to any extension of credit from
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any Federal Reserve Bank, Federal home loan bank, or
the Treasury of the United States.

(E) NO JUDICIAL REVIEW OF DETERMINATION PURSUANT
TO SUBPARAGRAPH (D).—No court may review the deter-
mination of the Agency under subparagraph (D) to disallow
a claim. This subparagraph shall not effect the authority of
a claimant to obtain de novo judicial review of a claim pur-
suant to paragraph (6).

(F) LEGAL EFFECT OF FILING.—

(i) STATUTE OF LIMITATION TOLLED.—For purposes of
any applicable statute of limitations, the filing of a
claim with the receiver shall constitute a commence-
ment of an action.

(i) NO PREJUDICE TO OTHER ACTIONS.—Subject to
paragraph (10), the filing of a claim with the receiver
shall not prejudice any right of the claimant to con-
tinue any action which was filed before the date of the
appointment of the receiver, subject to the determina-
tion of claims by the receiver.

(6) PROVISION FOR JUDICIAL DETERMINATION OF CLAIMS.—

(A) IN GENERAL.—The claimant may file suit on a claim
(or continue an action commenced before the appointment
of the receiver) in the district or territorial court of the
United States for the district within which the principal
place of business of the regulated entity is located or the
United States District Court for the District of Columbia
(and such court shall have jurisdiction to hear such claim),
b]gfore the end of the 60-day period beginning on the earlier
O —

(i) the end of the period described in paragraph
(5)(A)(Q) with respect to any claim against a regulated
entity for which the Agency is receiver; or

(it) the date of any notice of disallowance of such
claim pursuant to paragraph (5)(A)(0).

(B) STATUTE OF LIMITATIONS.—A claim shall be deemed
to be disallowed (other than any portion of such claim
which was allowed by the receiver), and such disallowance
shall be final, and the claimant shall have no further
rights or remedies with respect to such claim, if the claim-
ant fails, before the end of the 60-day period described
under subparagraph (A), to file suit on such claim (or con-
tinue an action commenced before the appointment of the
recetver).

(7) REVIEW OF CLAIMS.—

(A) OTHER REVIEW PROCEDURES.—

(i) IN GENERAL.—The Agency shall establish such al-
ternative dispute resolution processes as may be appro-
priate for the resolution of claims filed under para-
graph (5)(A)(D).

(it) CRITERIA.—In establishing alternative dispute
resolution processes, the Agency shall strive for proce-
dures which are expeditious, fair, independent, and
low cost.

(iii) VOLUNTARY BINDING OR NONBINDING PROCE-
DURES.—The Agency may establish both binding and



202

nonbinding processes, which may be conducted by any
government or private party. All parties, including the
claimant and the Agency, must agree to the use of the
process in a particular case.

(B) CONSIDERATION OF INCENTIVES.—The Agency shall
seek to develop incentives for claimants to participate in the
alternative dispute resolution process.

(8) EXPEDITED DETERMINATION OF CLAIMS.—

(A) ESTABLISHMENT REQUIRED.—The Agency shall estab-
lish a procedure for expedited relief outside of the routine
claims process established under paragraph (5) for claim-
ants who—

(i) allege the existence of legally valid and enforce-
able or perfected security interests in assets of any reg-
ulated entity for which the Agency has been appointed
receiver; and

(ii) allege that irreparable injury will occur if the
routine claims procedure is followed.

(B) DETERMINATION PERIOD.—Before the end of the 90-
day period beginning on the date any claim is filed in ac-
cordance with the procedures established under subpara-
graph (A), the Director shall—

(i) determine—

() whether to allow or disallow such claim; or

(II) whether such claim should be determined
pursuant to the procedures established under para-
graph (5); and

(ii) notify the claimant of the determination, and if
the claim is disallowed, provide a statement of each
reason for the disallowance and the procedure for ob-
taining agency review or judicial determination.

(C) PERIOD FOR FILING OR RENEWING SUIT.—Any claim-
ant who files a request for expedited relief shall be per-
mitted to file a suit, or to continue a suit filed before the
appointment of the receiver, seeking a determination of the
rights of the claimant with respect to such security interest
after the earlier of—

(i) the end of the 90-day period beginning on the date
of the filing of a request for expedited relief; or

(ii) the date the Agency denies the claim.

(D) STATUTE OF LIMITATIONS.—If an action described
under subparagraph (C) is not filed, or the motion to renew
a previously filed suit is not made, before the end of the 30-
day period beginning on the date on which such action or
motion may be filed under subparagraph (B), the claim
shall be deemed to be disallowed as of the end of such pe-
riod (other than any portion of such claim which was al-
lowed by the receiver), such disallowance shall be final,
and the claimant shall have no further rights or remedies
with respect to such claim.

(E) LEGAL EFFECT OF FILING.—

(i) STATUTE OF LIMITATION TOLLED.—For purposes of
any applicable statute of limitations, the filing of a
claim with the receiver shall constitute a commence-
ment of an action.
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(i) NO PREJUDICE TO OTHER ACTIONS.—Subject to
paragraph (10), the filing of a claim with the receiver
shall not prejudice any right of the claimant to con-
tinue any action that was filed before the appointment
of the receiver, subject to the determination of claims
by the receiver.

(9) PAYMENT OF CLAIMS.—

(A) IN GENERAL.—The receiver may, in the discretion of
the receiver, and to the extent funds are available from the
assets of the regulated entity, pay creditor claims, in such
manner and amounts as are authorized under this section,
which are—

(i) allowed by the receiver;

(it) approved by the Agency pursuant to a final deter-
mination pursuant to paragraph (7) or (8); or

(iit) determined by the final judgment of any court of
competent jurisdiction.

(B) AGREEMENTS AGAINST THE INTEREST OF THE AGEN-
cY.—No agreement that tends to diminish or defeat the in-
terest of the Agency in any asset acquired by the Agency as
receiver under this section shall be valid against the Agen-
¢y unless such agreement is in writing, and executed by an
authorized official of the regulated entity, except that such
requirements for qualified financial contracts shall be ap-
plied in a manner consistent with reasonable business trad-
ing practices in the financial contracts market.

(C) PAYMENT OF DIVIDENDS ON CLAIMS.—The receiver
may, in the sole discretion of the receiver, pay from the as-
sets of the regulated entity dividends on proved claims at
any time, and no liability shall attach to the Agency, by
reason of any such payment, for failure to pay dividends to
a claimant whose claim is not proved at the time of any
such payment.

(D) RULEMAKING AUTHORITY OF THE DIRECTOR.—The Di-
rector may prescribe such rules, including definitions of
terms, as the Director deems appropriate to establish a sin-
gle uniform interest rate for, or to make payments of post-
insolvency interest to creditors holding proven claims
against the receivership estates of regulated entities fol-
lowing satisfaction by the receiver of the principal amount
of all creditor claims.

(10) SUSPENSION OF LEGAL ACTIONS.—

(A) IN GENERAL.—After the appointment of a conservator
or receiver for a regulated entity, the conservator or receiver
may, in any judicial action or proceeding to which such
regulated entity is or becomes a party, request a stay for a
period not to exceed—

(i) 45 days, in the case of any conservator; and

(i) 90 days, in the case of any receiver.

(B) GRANT OF STAY BY ALL COURTS REQUIRED.—Upon re-
ceipt of a request by any conservator or receiver under sub-
paragraph (A) for a stay of any judicial action or pro-
ceeding in any court with jurisdiction of such action or pro-
ceeding, the court shall grant such stay as to all parties.

(11) ADDITIONAL RIGHTS AND DUTIES.—
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(A) PRIOR FINAL ADJUDICATION.—The Agency shall abide
by any final unappealable judgment of any court of com-
petent jurisdiction which was rendered before the appoint-
ment of the Agency as conservator or receiver.

(B) RIGHTS AND REMEDIES OF CONSERVATOR OR RE-
CEIVER.—In the event of any appealable judgment, the
Agency as conservator or receiver shall—

(i) have all the rights and remedies available to the
regulated entity (before the appointment of such conser-
vator or receiver) and the Agency, including removal to
Federal court and all appellate rights; and

(it) not be required to post any bond in order to pur-
sue such remedies.

(C) NO ATTACHMENT OR EXECUTION.—No attachment or
execution may issue by any court upon assets in the posses-
sion of the receiver.

(D) LIMITATION ON JUDICIAL REVIEW.—Except as other-
wise provided in this subsection, no court shall have juris-
diction over—

(i) any claim or action for payment from, or any ac-
tion seeking a determination of rights with respect to,
the assets of any regulated entity for which the Agency
has been appointed receiver; or

(it) any claim relating to any act or omission of such
regulated entity or the Agency as receiver.

(E) DISPOSITION OF ASSETS.—In exercising any right,
power, privilege, or authority as conservator or receiver in
connection with any sale or disposition of assets of a regu-
lated entity for which the Agency has been appointed con-
servator or receiver, the Agency shall conduct its operations
in a manner which maintains stability in the housing fi-
nance markets and, to the extent consistent with that
goal—

(i) maximizes the net present value return from the
sale or disposition of such assets;

(it) minimizes the amount of any loss realized in the
resolution of cases; and

(iii) ensures adequate competition and fair and con-
sistent treatment of offerors.

(12) STATUTE OF LIMITATIONS FOR ACTIONS BROUGHT BY CON-
SERVATOR OR RECEIVER.—

(A) IN GENERAL.—Notwithstanding any provision of any
contract, the applicable statute of limitations with regard to
any action brought by the Agency as conservator or receiver
shall be—

(i) in the case of any contract claim, the longer of—

(I) the 6-year period beginning on the date the
claim accrues; or
(I1) the period applicable under State law; and

(it) in the case of any tort claim, the longer of—

(I) the 3-year period beginning on the date the
claim accrues; or
(ID) the period applicable under State law.

(B) DETERMINATION OF THE DATE ON WHICH A CLAIM AC-

CRUES.—For purposes of subparagraph (A), the date on
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which the statute of limitations begins to run on any claim
described in such subparagraph shall be the later of—
(i) the date of the appointment of the Agency as con-
servator or receiver; or
(ii) the date on which the cause of action accrues.
(13) REVIVAL OF EXPIRED STATE CAUSES OF ACTION.—

(A) IN GENERAL.—In the case of any tort claim described
under subparagraph (B) for which the statute of limitations
applicable under State law with respect to such claim has
expired not more than 5 years before the appointment of the
Agency as conservator or receiver, the Agency may bring an
action as conservator or receiver on such claim without re-
gard to the expiration of the statute of limitation applicable
under State law.

(B) CLAIMS DESCRIBED.—A tort claim referred to under
subparagraph (A) is a claim arising from fraud, intentional
misconduct resulting in unjust enrichment, or intentional
misconduct resulting in substantial loss to the regulated
entity.

(14) ACCOUNTING AND RECORDKEEPING REQUIREMENTS.—

(A) IN GENERAL.—The Agency as conservator or receiver
shall, consistent with the accounting and reporting prac-
tices and procedures established by the Agency, maintain a
full accounting of each conservatorship and receivership or
other disposition of a regulated entity in default.

(B) ANNUAL ACCOUNTING OR REPORT.—With respect to
each conservatorship or receivership, the Agency shall make
an annual accounting or report available to the Board, the
Comptroller General of the United States, the Committee on
Banking, Housing, and Urban Affairs of the Senate, and
the Committee on Financial Services of the House of Rep-
resentatives.

(C) AVAILABILITY OF REPORTS.—Any report prepared
under subparagraph (B) shall be made available by the
Agency upon request to any shareholder of a regulated enti-
ty or any member of the public.

(D) RECORDKEEPING REQUIREMENT.—After the end of the
6-year period beginning on the date that the conservator-
ship or receivership is terminated by the Director, the Agen-
¢y may destroy any records of such regulated entity which
the Agency, in the discretion of the Agency, determines to
be unnecessary unless directed not to do so by a court of
competent jurisdiction or governmental agency, or prohib-
ited by law.

(15) FRAUDULENT TRANSFERS.—

(A) IN GENERAL.—The Agency, as conservator or receiver,
may avoid a transfer of any interest of a regulated entity-
affiliated party, or any person who the conservator or re-
ceiver determines is a debtor of the regulated entity, in
property, or any obligation incurred by such party or per-
son, that was made within 5 years of the date on which the
Agency was appointed conservator or receiver, if such party
or person voluntarily or involuntarily made such transfer
or incurred such liability with the intent to hinder, delay,
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or defraud the regulated entity, the Agency, the conservator,
or receiver.

(B) RIGHT OF RECOVERY.—To the extent a transfer is
avoided under subparagraph (A), the conservator or re-
ceiver may recover, for the benefit of the regulated entity,
the property transferred, or, if a court so orders, the value
of such property (at the time of such transfer) from—

(1) the initial transferee of such transfer or the regu-
lated entity-affiliated party or person for whose benefit
such transfer was made; or

(it) any immediate or mediate transferee of any such
initial transferee.

(C) RIGHTS OF TRANSFEREE OR OBLIGEE.—The conser-
vator or receiver may not recover under subparagraph (B)
from—

(i) any transferee that takes for value, including sat-
isfaction or securing of a present or antecedent debt, in
good faith; or

(ii) any immediate or mediate good faith transferee
of such transferee.

(D) RIGHTS UNDER THIS PARAGRAPH.—The rights under
this paragraph of the conservator or receiver described
under subparagraph (A) shall be superior to any rights of
a trustee or any other party (other than any party which is
a Federal agency) under title 11, United States Code.

(16) ATTACHMENT OF ASSETS AND OTHER INJUNCTIVE RE-
LIEF.—Subject to paragraph (17), any court of competent juris-
diction may, at the request of the conservator or receiver, issue
an order in accordance with Rule 65 of the Federal Rules of
Civil Procedure, including an order placing the assets of any
person designated by the Agency or such conservator under the
control of the court, and appointing a trustee to hold such as-
sets.

(17) STANDARDS OF PROOF.—Rule 65 of the Federal Rules of
Civil Procedure shall apply with respect to any proceeding
under paragraph (16) without regard to the requirement of such
rule that the applicant show that the injury, loss, or damage is
irreparable and immediate.

(18) TREATMENT OF CLAIMS ARISING FROM BREACH OF CON-
TRACTS EXECUTED BY THE RECEIVER OR CONSERVATOR.—

(A) IN GENERAL.—Notwithstanding any other provision of
this subsection, any final and unappealable judgment for
monetary damages entered against a receiver or conservator
for the breach of an agreement executed or approved in
writing by such receiver or conservator after the date of its
appointment, shall be paid as an administrative expense of
the receiver or conservator.

(B) NO LIMITATION OF POWER.—Nothing in this para-
graph shall be construed to limit the power of a receiver or
conservator to exercise any rights under contract or law, in-
cluding to terminate, breach, cancel, or otherwise dis-
continue such agreement.

(19) GENERAL EXCEPTIONS.—

(A) LIMITATIONS.—The rights of a conservator or receiver
appointed under this section shall be subject to the limita-
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tions on the powers of a receiver under sections 402 through
407 of the Federal Deposit Insurance Corporation Improve-
ment Act of 1991 (12 U.S.C. 4402 through 4407).

(B) MORTGAGES HELD IN TRUST.—

(i) IN GENERAL.—Any mortgage, pool of mortgages,
or interest in a pool of mortgages, held in trust, custo-
dial, or agency capacity by a regulated entity for the
benefit of persons other than the regulated entity shall
not be available to satisfy the claims of creditors gen-
erally.

(ii) HOLDING OF MORTGAGES.—Any mortgage, pool of
mortgages, or interest in a pool of mortgages, described
under clause (i) shall be held by the conservator or re-
ceiver appointed under this section for the beneficial
owners of such mortgage, pool of mortgages, or interest
in a pool of mortgages in accordance with the terms of
the agreement creating such trust, custodial, or other
agency arrangement.

(iit) LIABILITY OF RECEIVER.—The liability of a re-
ceiver appointed under this section for damages shall,
in the case of any contingent or unliquidated claim re-
lating to the mortgages held in trust, be estimated in
accordance set forth in the regulations of the Director.

(¢) PRIORITY OF EXPENSES AND UNSECURED CLAIMS.—

(1) IN GENERAL.—Unsecured claims against a regulated enti-
ty, or a receiver, that are proven to the satisfaction of the re-
ceiver shall have priority in the following order:

(A) Administrative expenses of the receiver.

(B) Any other general or senior liability of the regulated
entity and claims of other Federal home loan banks arising
from their payment obligations (including joint and several
payment obligations).

(C) Any obligation subordinated to general creditors.

(D) Any obligation to shareholders or members arising as
a result of their status as shareholder or members.

(2) CREDITORS SIMILARLY SITUATED.—AIl creditors that are
similarly situated under paragraph (1) shall be treated in a
similar manner, except that the Agency may make such other
payments to creditors necessary to maximize the present value
return from the sale or disposition or such regulated entity’s as-
sets or to minimize the amount of any loss realized in the reso-
lution of cases so long as all creditors similarly situated receive
not less than the amount provided under subsection (e)(2).

(3) DEFINITION.—The term “administrative expenses of the re-
ceiver” shall include the actual, necessary costs and expenses in-
curred by the receiver in preserving the assets of the regulated
entity or liquidating or otherwise resolving the affairs of the
regulated entity. Such expenses shall include obligations that
are incurred by the receiver after appointment as receiver that
the Director determines are necessary and appropriate to facili-
tate the smooth and orderly liquidation or other resolution of
the regulated entity.

(d) PROVISIONS RELATING TO CONTRACTS ENTERED INTO BEFORE
APPOINTMENT OF CONSERVATOR OR RECEIVER.—
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(1) AUTHORITY TO REPUDIATE CONTRACTS.—In addition to
any other rights a conservator or receiver may have, the conser-
vator or receiver for any regulated entity may disaffirm or repu-
diate any contract or lease—

(A) to which such regulated entity is a party;

(B) the performance of which the conservator or receiver,
in its sole discretion, determines to be burdensome; and

(C) the disaffirmance or repudiation of which the conser-
vator or receiver determines, in its sole discretion, will pro-
mote the orderly administration of the affairs of the regu-
lated entity.

(2) TIMING OF REPUDIATION.—The conservator or receiver
shall determine whether or not to exercise the rights of repudi-
ation under this subsection within a reasonable period fol-
lowing such appointment.

(3) CLAIMS FOR DAMAGES FOR REPUDIATION.—

(A) IN GENERAL.—Except as otherwise provided under
subparagraph (C) and paragraphs (4), (5), and (6), the li-
ability of the conservator or receiver for the disaffirmance
or repudiation of any contract pursuant to paragraph (1)
shall be—

(di) limited to actual direct compensatory damages;
an

(it) determined as of—

(D) the date of the appointment of the conservator
or receiver; or

(II) in the case of any contract or agreement re-
ferred to in paragraph (8), the date of the
disaffirmance or repudiation of such contract or
agreement.

(B) NO LIABILITY FOR OTHER DAMAGES.—For purposes of
subparagraph (A), the term “actual direct compensatory
damages” shall not include—

(i) punitive or exemplary damages;

(it) damages for lost profits or opportunity; or

(iii) damages for pain and suffering.

(C) MEASURE OF DAMAGES FOR REPUDIATION OF FINAN-
CIAL CONTRACTS.—In the case of any qualified financial
contract or agreement to which paragraph (8) applies, com-
pensatory damages shall be—

(i) deemed to include normal and reasonable costs of
cover or other reasonable measures of damages utilized
in the industries for such contract and agreement
claims; and

(it) paid in accordance with this subsection and sub-
section (e), except as otherwise specifically provided in
this section.

(4) LEASES UNDER WHICH THE REGULATED ENTITY IS THE LES-
SEE.—

(A) IN GENERAL.—If the conservator or receiver disaffirms
or repudiates a lease under which the regulated entity was
the lessee, the conservator or receiver shall not be liable for
any damages (other than damages determined under sub-
é)aragraph (B)) for the disaffirmance or repudiation of such
ease.
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(B) PAYMENTS OF RENT.—Notwithstanding subparagraph
(A), the lessor under a lease to which that subparagraph
applies shall—

(i) be entitled to the contractual rent accruing before
the later of the date—

(D) the notice of disaffirmance or repudiation is
mailed; or

(1) the disaffirmance or repudiation becomes ef-
fective, unless the lessor is in default or breach of
the terms of the lease;

(it) have no claim for damages under any accelera-
tion clause or other penalty provision in the lease; and
(iit) have a claim for any unpaid rent, subject to all
appropriate offsets and defenses, due as of the date of
the appointment, which shall be paid in accordance
with this subsection and subsection (e).
(5) LEASES UNDER WHICH THE REGULATED ENTITY IS THE LES-
SOR.—

(A) IN GENERAL.—If the conservator or receiver repudi-
ates an unexpired written lease of real property of the regu-
lated entity under which the regulated entity is the lessor
and the lessee is not, as of the date of such repudiation, in
default, the lessee under such lease may either—

(i) treat the lease as terminated by such repudiation;
or

(it) remain in possession of the leasehold interest for
the balance of the term of the lease, unless the lessee
defaults under the terms of the lease after the date of
such repudiation.

(B) PROVISIONS APPLICABLE TO LESSEE REMAINING IN
POSSESSION.—If any lessee under a lease described under
subparagraph (A) remains in possession of a leasehold in-
terest under clause (ii) of such subparagraph—

(i) the lessee—

(I) shall continue to pay the contractual rent
pursuant to the terms of the lease after the date of
the repudiation of such lease; and

(II) may offset against any rent payment which
accrues after the date of the repudiation of the
lease, and any damages which accrue after such
date due to the nonperformance of any obligation
of the regulated entity under the lease after such
date; and

(ii) the conservator or receiver shall not be liable to
the lessee for any damages arising after such date as
a result of the repudiation other than the amount of
any offset allowed under clause (i)(II).
(6) CONTRACTS FOR THE SALE OF REAL PROPERTY.—

(A) IN GENERAL.—If the conservator or receiver repudi-
ates any contract for the sale of real property and the pur-
chaser of such real property under such contract is in pos-
session, and is not, as of the date of such repudiation, in
default, such purchaser may either—

(i) treat the contract as terminated by such repudi-
ation; or
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(i) remain in possession of such real property.

(B) PROVISIONS APPLICABLE TO PURCHASER REMAINING IN
POSSESSION.—If any purchaser of real property under any
contract described under subparagraph (A) remains in pos-
session of such property under clause (ii) of such subpara-
graph—

(i) the purchaser—

(I) shall continue to make all payments due
under the contract after the date of the repudiation
of the contract; and

(I) may offset against any such payments any
damages which accrue after such date due to the
nonperformance (after such date) of any obligation
of the regulated entity under the contract; and

(ii) the conservator or receiver shall—

(I) not be liable to the purchaser for any dam-
ages arising after such date as a result of the repu-
diation other than the amount of any offset al-
lowed under clause (1)(I1);

(II) deliver title to the purchaser in accordance
with the provisions of the contract; and

(III) have no obligation under the contract other
than the performance required under subclause
D).

(C) ASSIGNMENT AND SALE ALLOWED.—

(i) IN GENERAL.—No provision of this paragraph
shall be construed as limiting the right of the conser-
vator or receiver to assign the contract described under
subparagraph (A), and sell the property subject to the
contract and the provisions of this paragraph.

(it) NO LIABILITY AFTER ASSIGNMENT AND SALE.—If
an assignment and sale described under clause (i) is
consummated, the conservator or receiver shall have no
further liability under the contract described under
subparagraph (A), or with respect to the real property
which was the subject of such contract.

(7) PROVISIONS APPLICABLE TO SERVICE CONTRACTS.—

(A) SERVICES PERFORMED BEFORE APPOINTMENT.—In the
case of any contract for services between any person and
any regulated entity for which the Agency has been ap-
pointed conservator or receiver, any claim of such person
for services performed before the appointment of the conser-
vator or the receiver shall be—

(i) a claim to be paid in accordance with subsections
(b) and (e); and

(it) deemed to have arisen as of the date the conser-
vator or receiver was appointed.

(B) SERVICES PERFORMED AFTER APPOINTMENT AND
PRIOR TO REPUDIATION.—If, in the case of any contract for
services described under subparagraph (A), the conservator
or receiver accepts performance by the other person before
the conservator or receiver makes any determination to ex-
ercise the right of repudiation of such contract under this
section—
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(i) the other party shall be paid under the terms of
the contract for the services performed; and

(ii) the amount of such payment shall be treated as
an administrative expense of the conservatorship or re-
ceivership.

(C) ACCEPTANCE OF PERFORMANCE NO BAR TO SUBSE-
QUENT REPUDIATION.—The acceptance by any conservator
or receiver of services referred to under subparagraph (B)
in connection with a contract described in such subpara-
graph shall not affect the right of the conservator or re-
ceiver to repudiate such contract under this section at any
time after such performance.

(8) CERTAIN QUALIFIED FINANCIAL CONTRACTS.—

(A) RIGHTS OF PARTIES TO CONTRACTS.—Subject to para-
graphs (9) and (10) and notwithstanding any other provi-
sion of this Act, any other Federal law, or the law of any
State, no person shall be stayed or prohibited from exer-
cising—

(i) any right such person has to cause the termi-
nation, liquidation, or acceleration of any qualified fi-
nancial contract with a regulated entity that arises
upon the appointment of the Agency as receiver for
such regulated entity at any time after such appoint-
ment;

(it) any right under any security agreement or ar-
rangement or other credit enhancement relating to one
or more qualified financial contracts described in
clause (i); or

(iit) any right to offset or net out any termination
value, payment amount, or other transfer obligation
arising under or in connection with 1 or more contracts
and agreements described in clause (i), including any
master agreement for such contracts or agreements.

(B) APPLICABILITY OF OTHER PROVISIONS.—Paragraph
(10) of subsection (b) shall apply in the case of any judicial
action or proceeding brought against any receiver referred
to under subparagraph (A), or the regulated entity for
which such receiver was appointed, by any party to a con-
tract or agreement described under subparagraph (A)(i)
with such regulated entity.

(C) CERTAIN TRANSFERS NOT AVOIDABLE.—

(i) IN GENERAL.—Notwithstanding paragraph (11) or
any other Federal or State laws relating to the avoid-
ance of preferential or fraudulent transfers, the Agency,
whether acting as such or as conservator or receiver of
a regulated entity, may not avoid any transfer of
money or other property in connection with any quali-
fied financial contract with a regulated entity.

(ii) EXCEPTION FOR CERTAIN TRANSFERS.—Clause (i)
shall not apply to any transfer of money or other prop-
erty in connection with any qualified financial contract
with a regulated entity if the Agency determines that
the transferee had actual intent to hinder, delay, or de-
fraud such regulated entity, the creditors of such regu-
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lated entity, or any conservator or receiver appointed
for such regulated entity.
(D) CERTAIN CONTRACTS AND AGREEMENTS DEFINED.—In
this subsection:

(i) QUALIFIED FINANCIAL CONTRACT.—The term
“qualified financial contract” means any securities con-
tract, commodity contract, forward contract, repur-
chase agreement, swap agreement, and any similar
agreement that the Agency determines by regulation,
resolution, or order to be a qualified financial contract
for purposes of this paragraph.

(11) SECURITIES CONTRACT.—The term “securities con-
tract”™—

(I) means a contract for the purchase, sale, or
loan of a security, a certificate of deposit, a mort-
gage loan, or any interest in a mortgage loan, a
group or index of securities, certificates of deposit,
or mortgage loans or interests therein (including
any interest therein or based on the value thereof)
or any option on any of the foregoing, including
any option to purchase or sell any such security,
certificate of deposit, mortgage loan, interest, group
or index, or option, and including any repurchase
or reverse repurchase transaction on any such se-
curity, certificate of deposit, mortgage loan, inter-
est, group or index, or option;

(II) does not include any purchase, sale, or re-
purchase obligation under a participation in a
commercial mortgage loan unless the Agency deter-
mines by regulation, resolution, or order to include
any such agreement within the meaning of such
term;

(III) means any option entered into on a national
securities exchange relating to foreign currencies;

(IV) means the guarantee by or to any securities
clearing agency of any settlement of cash, securi-
ties, certificates of deposit, mortgage loans or inter-
ests therein, group or index of securities, certifi-
cates of deposit, or mortgage loans or interests
therein (including any interest therein or based on
the value thereof) or option on any of the foregoing,
including any option to purchase or sell any such
security, certificate of deposit, mortgage loan, inter-
est, group or index, or option;

(V) means any margin loan;

(VI) means any other agreement or transaction
that is similar to any agreement or transaction re-
ferred to in this clause;

(VII) means any combination of the agreements
or transactions referred to in this clause;

(VIII) means any option to enter into any agree-
ment or transaction referred to in this clause;

(IX) means a master agreement that provides for
an agreement or transaction referred to in sub-

clause (D, (11D, (IV), (V), (VD, (VID), or (VIII), to-
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gether with all supplements to any such master
agreement, without regard to whether the master
agreement provides for an agreement or trans-
action that is not a securities contract under this
clause, except that the master agreement shall be
considered to be a securities contract under this
clause only with respect to each agreement or
transaction under the master agreement that is re-
ferred to in subclause (I), (III), (IV), (V), (VI), (VII),
or (VIID; and

(X) means any security agreement or arrange-
ment or other credit enhancement related to any
agreement or transaction referred to in this clause,
including any guarantee or reimbursement obliga-
tion in connection with any agreement or trans-
action referred to in this clause.

(iit) COMMODITY CONTRACT.—The term “commodity
contract” means—

(I) with respect to a futures commission mer-
chant, a contract for the purchase or sale of a com-
modity for future delivery on, or subject to the
rules of, a contract market or board of trade;

(I1) with respect to a foreign futures commission
merchant, a foreign future;

(I1I) with respect to a leverage transaction mer-
chant, a leverage transaction;

(IV) with respect to a clearing organization, a
contract for the purchase or sale of a commodity
for future delivery on, or subject to the rules of, a
contract market or board of trade that is cleared
by such clearing organization, or commodity op-
tion traded on, or subject to the rules of, a contract
market or board of trade that is cleared by such
clearing organization;

(V) with respect to a commodity options dealer,
a commodity option;

(VI) any other agreement or transaction that is
similar to any agreement or transaction referred to
in this clause;

(VII) any combination of the agreements or
transactions referred to in this clause;

(VIII) any option to enter into any agreement or
transaction referred to in this clause;

(IX) a master agreement that provides for an
agreement or transaction referred to in subclause
D, dn, (1D, av), (v), (VvD, (VID, or (VIID, to-
gether with all supplements to any such master
agreement, without regard to whether the master
agreement provides for an agreement or trans-
action that is not a commodity contract under this
clause, except that the master agreement shall be
considered to be a commodity contract under this
clause only with respect to each agreement or
transaction under the master agreement that is re-
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ferred to in subclause (), (II), (IID), (IV), (V), (VI),
(VID), or (VIID); or

(X) any security agreement or arrangement or
other credit enhancement related to any agreement
or transaction referred to in this clause, including
any guarantee or reimbursement obligation in con-
nection with any agreement or transaction referred
to in this clause.

(iv) FORWARD CONTRACT.—The term “forward con-
tract” means—

(D) a contract (other than a commodity contract)
for the purchase, sale, or transfer of a commodity
or any similar good, article, service, right, or inter-
est which is presently or in the future becomes the
subject of dealing in the forward contract trade, or
product or byproduct thereof, with a maturity date
more than 2 days after the date the contract is en-
tered into, including, a repurchase transaction, re-
verse repurchase transaction, consignment, lease,
swap, hedge transaction, deposit, loan, option, al-
located transaction, unallocated transaction, or
any other similar agreement;

(I) any combination of agreements or trans-
actions referred to in subclauses (I) and (I1I);

(III) any option to enter into any agreement or
transaction referred to in subclause (I) or (II);

(IV) a master agreement that provides for an
agreement or transaction referred to in subclauses
@), (D), or (IID), together with all supplements to
any such master agreement, without regard to
whether the master agreement provides for an
agreement or transaction that is not a forward
contract under this clause, except that the master
agreement shall be considered to be a forward con-
tract under this clause only with respect to each
agreement or transaction under the master agree-
ment that is referred to in subclause (I), (II), or
(IID); or

(V) any security agreement or arrangement or
other credit enhancement related to any agreement
or transaction referred to in subclause (1), (II),
(11D, or (IV), including any guarantee or reim-
bursement obligation in connection with any agree-
ment or transaction referred to in any such sub-
clause.

(v) REPURCHASE AGREEMENT.—The term “repurchase
agreement” (which definition also applies to a reverse
repurchase agreement)—

(I) means an agreement, including related terms,
which provides for the transfer of one or more cer-
tificates of deposit, mortgage-related securities (as
such term is defined in the Securities Exchange
Act of 1934), mortgage loans, interests in mort-
gage-related securities or mortgage loans, eligible
bankers’ acceptances, qualified foreign government



215

securities or securities that are direct obligations
of, or that are fully guaranteed by, the United
States or any agency of the United States against
the transfer of funds by the transferee of such cer-
tificates of deposit, eligible bankers’ acceptances,
securities, mortgage loans, or interests with a si-
multaneous agreement by such transferee to trans-
fer to the transferor thereof certificates of deposit,
eligible bankers’ acceptances, securities, mortgage
loans, or interests as described above, at a date
certain not later than 1 year after such transfers or
on demand, against the transfer of funds, or any
other similar agreement;

(I1) does not include any repurchase obligation
under a participation in a commercial mortgage
loan unless the Agency determines by regulation,
resolution, or order to include any such participa-
tion within the meaning of such term;

(I1I) means any combination of agreements or
transactions referred to in subclauses (I) and (IV);

(IV) means any option to enter into any agree-
r(ner)zt or transaction referred to in subclause (I) or
110);

(V) means a master agreement that provides for
an agreement or transaction referred to in sub-
clause (1), (IID), or (IV), together with all supple-
ments to any such master agreement, without re-
gard to whether the master agreement provides for
an agreement or transaction that is not a repur-
chase agreement under this clause, except that the
master agreement shall be considered to be a re-
purchase agreement under this subclause only
with respect to each agreement or transaction
under the master agreement that is referred to in
subclause (I), (IID), or (IV); and

(VI) means any security agreement or arrange-
ment or other credit enhancement related to any
agreement or transaction referred to in subclause
D), 1), (IV), or (V), including any guarantee or
reimbursement obligation in connection with any
agreement or transaction referred to in any such
subclause.

For purposes of this clause, the term “qualified foreign
government security” means a security that is a direct
obligation of, or that is fully guaranteed by, the central
government of a member of the Organization for Eco-
nomic Cooperation and Development (as determined by
regulation or order adopted by the appropriate Federal
banking authority).

(vi) SWAP AGREEMENT.—The term “swap agreement’
means—

(D any agreement, including the terms and con-
ditions incorporated by reference in any such
agreement, which is an interest rate swap, option,
future, or forward agreement, including a rate

3
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floor, rate cap, rate collar, cross-currency rate
swap, and basis swap; a spot, same day-tomorrow,
tomorrow-next, forward, or other foreign exchange
or precious metals agreement; a currency swap, op-
tion, future, or forward agreement; an equity index
or equity swap, option, future, or forward agree-
ment; a debt index or debt swap, option, future, or
forward agreement; a total return, credit spread or
credit swap, option, future, or forward agreement;
a commodity index or commodity swap, option, fu-
ture, or forward agreement; or a weather swap,
weather derivative, or weather option;

(II) any agreement or transaction that is similar
to any other agreement or transaction referred to
in this clause and that is of a type that has been,
is presently, or in the future becomes, the subject
of recurrent dealings in the swap markets (includ-
ing terms and conditions incorporated by reference
in such agreement) and that is a forward, swap,
future, or option on one or more rates, currencies,
commodities, equity securities or other equity in-
struments, debt securities or other debt instru-
ments, quantitative measures associated with an
occurrence, extent of an occurrence, or contingency
associated with a financial, commercial, or eco-
nomic consequence, or economic or financial indi-
ces or measures of economic or financial risk or
value;

(I1I) any combination of agreements or trans-
actions referred to in this clause;

(IV) any option to enter into any agreement or
transaction referred to in this clause;

(V) a master agreement that provides for an
agreement or transaction referred to in subclause
D), (1D, (III), or (IV), together with all supplements
to any such master agreement, without regard to
whether the master agreement contains an agree-
ment or transaction that is not a swap agreement
under this clause, except that the master agree-
ment shall be considered to be a swap agreement
under this clause only with respect to each agree-
ment or transaction under the master agreement
that is referred to in subclause (I), (II), (IIl), or
(1v); and

(VI) any security agreement or arrangement or
other credit enhancement related to any agree-
ments or transactions referred to in subclause (1),
(1D, I1), (IV), or (V), including any guarantee or
reimbursement obligation in connection with any
agreement or transaction referred to in any such
subclause.

Such term is applicable for purposes of this subsection
only and shall not be construed or applied so as to
challenge or affect the characterization, definition, or
treatment of any swap agreement under any other stat-
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ute, regulation, or rule, including the Securities Act of
1933, the Securities Exchange Act of 1934, the Public
Utility Holding Company Act of 1935, the Trust Inden-
ture Act of 1939, the Investment Company Act of 1940,
the Investment Advisers Act of 1940, the Securities In-
vestor Protection Act of 1970, the Commodity Exchange
Act, the Gramm-Leach-Bliley Act, and the Legal Cer-
tainty for Bank Products Act of 2000.

(vit) TREATMENT OF MASTER AGREEMENT AS ONE
AGREEMENT.—Any master agreement for any contract
or agreement described in any preceding clause of this
subparagraph (or any master agreement for such mas-
ter agreement or agreements), together with all supple-
ments to such master agreement, shall be treated as a
single agreement and a single qualified financial con-
tract. If a master agreement contains provisions relat-
ing to agreements or transactions that are not them-
selves qualified financial contracts, the master agree-
ment shall be deemed to be a qualified financial con-
tract only with respect to those transactions that are
themselves qualified financial contracts.

(viii) TRANSFER.—The term “transfer” means every
mode, direct or indirect, absolute or conditional, vol-
untary or involuntary, of disposing of or parting with
property or with an interest in property, including re-
tention of title as a security interest and foreclosure of
the regulated entity’s equity of redemption.

(E) CERTAIN PROTECTIONS IN EVENT OF APPOINTMENT OF
CONSERVATOR.—Notwithstanding any other provision of
this Act (other than paragraph (13) of this subsection), any
other Federal law, or the law of any State, no person shall
be stayed or prohibited from exercising—

(i) any right such person has to cause the termi-
nation, liquidation, or acceleration of any qualified fi-
nancial contract with a regulated entity in a con-
servatorship based upon a default under such financial
contract which is enforceable under applicable non-
insolvency law;

(it) any right under any security agreement or ar-
rangement or other credit enhancement relating to one
or more such qualified financial contracts; or

(iii) any right to offset or net out any termination
values, payment amounts, or other transfer obligations
arising under or in connection with such qualified fi-
nancial contracts.

(F) CLARIFICATION.—No provision of law shall be con-
strued as limiting the right or power of the Agency, or au-
thorizing any court or agency to limit or delay, in any man-
ner, the right or power of the Agency to transfer any quali-
fied financial contract in accordance with paragraphs (9)
and (10) of this subsection or to disaffirm or repudiate any
such contract in accordance with subsection (d)(1) of this
section.

(G) WALKAWAY CLAUSES NOT EFFECTIVE.—
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(i) IN GENERAL.—Notwithstanding the provisions of
subparagraphs (A) and (E), and sections 403 and 404
of the Federal Deposit Insurance Corporation Improve-
ment Act of 1991, no walkaway clause shall be enforce-
able in a qualified financial contract of a regulated en-
tity in default.

(ii) WALKAWAY CLAUSE DEFINED.—For purposes of
this subparagraph, the term “walkaway clause” means
a provision in a qualified financial contract that, after
calculation of a value of a party’s position or an
amount due to or from 1 of the parties in accordance
with its terms upon termination, liquidation, or accel-
eration of the qualified financial contract, either does
not create a payment obligation of a party or extin-
guishes a payment obligation of a party in whole or in
part solely because of such party’s status as a non-
defaulting party.

(9) TRANSFER OF QUALIFIED FINANCIAL CONTRACTS.—In mak-
ing any transfer of assets or liabilities of a regulated entity in
default which includes any qualified financial contract, the con-
servator or receiver for such regulated entity shall either—

(A) transfer to 1 person—

(i) all qualified financial contracts between any per-
son (or any affiliate of such person) and the regulated
entity in default;

(it) all claims of such person (or any affiliate of such
person) against such regulated entity under any such
contract (other than any claim which, under the terms
of any such contract, is subordinated to the claims of
general unsecured creditors of such regulated entity);

(iit) all claims of such regulated entity against such
person (or any affiliate of such person) under any such
contract; and

(iv) all property securing or any other credit enhance-
ment for any contract described in clause (i) or any
claim described in clause (ii) or (iii) under any such
contract; or

(B) transfer none of the financial contracts, claims, or
property referred to under subparagraph (A) (with respect
to such person and any affiliate of such person).

(10) NOTIFICATION OF TRANSFER.—

(A) IN GENERAL.—If—

(i) the conservator or receiver for a regulated entity
in default makes any transfer of the assets and liabil-
ities of such regulated entity, and

(it) the transfer includes any qualified financial con-
tract,

the conservator or receiver shall notify any person who is
a party to any such contract of such transfer by 5:00 p.m.
(eastern time) on the business day following the date of the
appointment of the receiver in the case of a receivership, or
the business day following such transfer in the case of a
conservatorship.

(B) CERTAIN RIGHTS NOT ENFORCEABLE.—
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(i) RECEIVERSHIP.—A person who is a party to a
qualified financial contract with a regulated entity
may not exercise any right that such person has to ter-
minate, liquidate, or net such contract under para-
graph (8)(A) of this subsection or section 403 or 404 of
the Federal Deposit Insurance Corporation Improve-
ment Act of 1991, solely by reason of or incidental to
the appointment of a recetver for the regulated entity
(or the insolvency or financial condition of the regu-
lated entity for which the receiver has been ap-
pointed)—

(D) until 5:00 p.m. (eastern time) on the business
day following the date of the appointment of the
receiver; or

(II) after the person has received notice that the
contract has been transferred pursuant to para-
graph (9)(A).

(it) CONSERVATORSHIP.—A person who is a party to
a qualified financial contract with a regulated entity
may not exercise any right that such person has to ter-
minate, liquidate, or net such contract under para-
graph (8)(E) of this subsection or section 403 or 404 of
the Federal Deposit Insurance Corporation Improve-
ment Act of 1991, solely by reason of or incidental to
the appointment of a conservator for the regulated enti-
ty (or the insolvency or financial condition of the regu-
lated entity for which the conservator has been ap-
pointed).

(iii) NOTICE.—For purposes of this paragraph, the
Agency as receiver or conservator of a regulated entity
shall be deemed to have notified a person who is a
party to a qualified financial contract with such regu-
lated entity if the Agency has taken steps reasonably
calculated to provide notice to such person by the time
specified in subparagraph (A).

(C) BUSINESS DAY DEFINED.—For purposes of this para-
graph, the term “business day” means any day other than
any Saturday, Sunday, or any day on which either the New
York Stock Exchange or the Federal Reserve Bank of New
York is closed.

(11) DISAFFIRMANCE OR REPUDIATION OF QUALIFIED FINAN-
CIAL CONTRACTS.—In exercising the rights of disaffirmance or
repudiation of a conservator or receiver with respect to any
qualified financial contract to which a regulated entity is a
p}?rty, the conservator or receiver for such institution shall ei-
ther—

(A) disaffirm or repudiate all qualified financial con-
tracts between—

(i) any person or any affiliate of such person; and

(it) the regulated entity in default; or

(B) disaffirm or repudiate none of the qualified financial
contracts referred to in subparagraph (A) (with respect to
such person or any affiliate of such person).

(12) CERTAIN SECURITY INTERESTS NOT AVOIDABLE.—No pro-
vision of this subsection shall be construed as permitting the
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avoidance of any legally enforceable or perfected security inter-
est in any of the assets of any regulated entity, except where
such an interest is taken in contemplation of the insolvency of
the regulated entity, or with the intent to hinder, delay, or de-
fraud the regulated entity or the creditors of such regulated en-
tity.

(13) AUTHORITY TO ENFORCE CONTRACTS.—

(A) IN GENERAL.—Notwithstanding any provision of a
contract providing for termination, default, acceleration, or
exercise of rights upon, or solely by reason of, insolvency or
the appointment of a conservator or receiver, the conser-
vator or receiver may enforce any contract or regulated enti-
ty bond entered into by the regulated entity.

(B) CERTAIN RIGHTS NOT AFFECTED.—No provision of this
paragraph may be construed as impairing or affecting any
right of the conservator or receiver to enforce or recover
under a director’s or officer’s liability insurance contract or
surety bond under other applicable law.

(C) CONSENT REQUIREMENT.—

(i) IN GENERAL.—Except as otherwise provided under
this section, no person may exercise any right or power
to terminate, accelerate, or declare a default under any
contract to which a regulated entity is a party, or to 0b-
tain possession of or exercise control over any property
of the regulated entity, or affect any contractual rights
of the regulated entity, without the consent of the con-
servator or receiver, as appropriate, for a period of—

(I) 45 days after the date of appointment of a
conservator; or

(II) 90 days after the date of appointment of a
receiver.

(it) EXCEPTIONS.—This paragraph shall—

(I) not apply to a director’s or officer’s liability
insurance contract;

(II) not apply to the rights of parties to any
qualified financial contracts under subsection
(d)(8); and

(III) not be construed as permitting the conser-
vator or receiver to fail to comply with otherwise
enforceable provisions of such contracts.

(14) SAVINGS CLAUSE.—The meanings of terms used in this
subsection are applicable for purposes of this subsection only,
and shall not be construed or applied so as to challenge or af-
fect the characterization, definition, or treatment of any similar
terms under any other statute, regulation, or rule, including the
Gramm-Leach-Bliley Act, the Legal Certainty for Bank Prod-
ucts Act of 2000, the securities laws (as that term is defined in
section 3(a)(47) of the Securities Exchange Act of 1934), and the
Commodity Exchange Act

(15) EXCEPTION FOR FEDERAL RESERVE AND FEDERAL HOME
LOAN BANKS.—No provision of this subsection shall apply with
respect to—

(A) any extension of credit from any Federal home loan
bank or Federal Reserve Bank to any regulated entity; or
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(B) any security interest in the assets of the regulated en-
tity securing any such extension of credit.

(e) VALUATION OF CLAIMS IN DEFAULT.—

(1) IN GENERAL.—Notwithstanding any other provision of
Federal law or the law of any State, and regardless of the meth-
od which the Agency determines to utilize with respect to a reg-
ulated entity in default or in danger of default, including trans-
actions authorized under subsection (i), this subsection shall
govern the rights of the creditors of such regulated entity.

(2) MAXIMUM LIABILITY.—The maximum liability of the Agen-
¢y, acting as receiver or in any other capacity, to any person
having a claim against the receiver or the regulated entity for
which such receiver is appointed shall equal the lesser of—

(A) the amount such claimant would have received if the
Agency had liquidated the assets and liabilities of such reg-
ulated entity without exercising the authority of the Agency
under subsection (i) of this section; or

(B) the amount of proceeds realized from the performance
of contracts or sale of the assets of the regulated entity.

(f) LIMITATION ON COURT ACTION.—Except as provided in this
section or at the request of the Director, no court may take any ac-
tion to restrain or affect the exercise of powers or functions of the
Agency as a conservator or a receiver.

(g) LIABILITY OF DIRECTORS AND OFFICERS.—

(1) IN GENERAL.—A director or officer of a regulated entity
may be held personally liable for monetary damages in any
civil action by, on behalf of, or at the request or direction of the
Agency, which action is prosecuted wholly or partially for the
benefit of the Agency—

(A) acting as conservator or receiver of such regulated en-
tity, or

(B) acting based upon a suit, claim, or cause of action
purchased from, assigned by, or otherwise conveyed by such
receiver or conservator,

for gross negligence, including any similar conduct or conduct
that demonstrates a greater disregard of a duty of care (than
gross negligence) including intentional tortious conduct, as such
terms are defined and determined under applicable State law.

(2) NO LIMITATION.—Nothing in this paragraph shall impair
or affect any right of the Agency under other applicable law.

(h) DAMAGES.—In any proceeding related to any claim against a
director, officer, employee, agent, attorney, accountant, appraiser, or
any other party employed by or providing services to a regulated en-
tity, recoverable damages determined to result from the improvident
or otherwise improper use or investment of any assets of the regu-
lated entity shall include principal losses and appropriate interest.

(i) LIMITED-LIFE REGULATED ENTITIES.—

(1) ORGANIZATION.—

(A) PURPOSE.—If a regulated entity is in default, or if the
Agency anticipates that a regulated entity will default, the
Agency may organize a limited-life regulated entity with
those powers and attributes of the regulated entity in de-
fault or in danger of default that the Director determines
necessary, subject to the provisions of this subsection. The
Director shall grant a temporary charter to the limited-life
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regulated entity, and the limited-life regulated entity shall
operate subject to that charter.

(B) AUTHORITIES.—Upon the creation of a limited-life
regulated entity under subparagraph (A), the limited-life
regulated entity may—

(i) assume such liabilities of the regulated entity that
is in default or in danger of default as the Agency may,
in its discretion, determine to be appropriate, provided
that the liabilities assumed shall not exceed the
amount of assets of the limited-life regulated entity;

(it) purchase such assets of the regulated entity that
is in default, or in danger of default, as the Agency
may, in its discretion, determine to be appropriate; and

(1ii) perform any other temporary function which the
Agency may, in its discretion, prescribe in accordance
with this section.

(2) CHARTER.—

(A) CONDITIONS.—The Agency may grant a temporary
charter if the Agency determines that the continued oper-
ation of the regulated entity in default or in danger of de-
fault is in the best interest of the national economy and the
housing markets.

(B) TREATMENT AS BEING IN DEFAULT FOR CERTAIN PUR-
POSES.—A limited-life regulated entity shall be treated as a
regulated entity in default at such times and for such pur-
poses as the Agency may, in its discretion, determine.

(C) MANAGEMENT.—A limited-life regulated entity, upon
the granting of its charter, shall be under the management
of a board of directors consisting of not fewer than 5 nor
more than 10 members appointed by the Agency.

(D) BYLAWS.—The board of directors of a limited-life reg-
ulated entity shall adopt such bylaws as may be approved
by the Agency.

(3) CAPITAL STOCK.—No capital stock need be paid into a lim-
ited-life regulated entity by the Agency.

(4) INVESTMENTS.—Funds of a limited-life regulated entity
shall be kept on hand in cash, invested in obligations of the
United States or obligations guaranteed as to principal and in-
terest by the United States, or deposited with the Agency, or any
Federal Reserve bank.

(5) EXEMPT STATUS.—Notwithstanding any other provision of
Federal or State law, the limited-life regulated entity, its fran-
chise, property, and income shall be exempt from all taxation
now or hereafter imposed by the United States, by any territory,
dependency, or possession thereof, or by any State, county, mu-
nicipality, or local taxing authority.

(6) WINDING UP.—

(A) IN GENERAL.—Subject to subparagraph (B), unless
Congress authorizes the sale of the capital stock of the lim-
ited-life regulated entity, not later than 2 years after the
date of its organization, the Agency shall wind up the af-
fairs of the limited-life regulated entity.

(B) EXTENSION.—The Director may, in the discretion of
the Director, extend the status of the limited-life regulated
entity for 3 additional 1-year periods.
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(7) TRANSFER OF ASSETS AND LIABILITIES.—

(A) IN GENERAL.—

(1) TRANSFER OF ASSETS AND LIABILITIES.—The
Agency, as receiver, may transfer any assets and liabil-
ities of a regulated entity in default, or in danger of de-
fault, to the limited-life regulated entity in accordance
with paragraph (1).

(ii) SUBSEQUENT TRANSFERS.—At any time after a
charter is transferred to a limited-life regulated entity,
the Agency, as receiver, may transfer any assets and li-
abilities of such regulated entity in default, or in dan-
ger in default, as the Agency may, in its discretion, de-
termine to be appropriate in accordance with para-
graph (1).

(iii) EFFECTIVE WITHOUT APPROVAL.—The transfer of
any assets or liabilities of a regulated entity in default,
or in danger of default, transferred to a limited-life
regulated entity shall be effective without any further
approval under Federal or State law, assignment, or
consent with respect thereto.

(8) PROCEEDS.—To the extent that available proceeds from
the limited-life regulated entity exceed amounts required to pay
obligations, such proceeds may be paid to the regulated entity
in default, or in danger of default.

(9) POWERS.—

(A) IN GENERAL.—Each limited-life regulated entity cre-
ated under this subsection shall have all corporate powers
of, and be subject to the same provisions of law as, the reg-
ulated entity in default or in danger of default to which it
relates, except that—

(i) the Agency may—

(I) remove the directors of a limited-life regu-
lated entity; and

(Il) fix the compensation of members of the
board of directors and senior management, as de-
termined by the Agency in its discretion, of a lim-
ited-life regulated entity;

(it) the Agency may indemnify the representatives for
purposes of paragraph (1)(B), and the directors, offi-
cers, employees, and agents of a limited-life regulated
entity on such terms as the Agency determines to be ap-
propriate; and

(iii) the board of directors of a limited-life regulated
entity—

(1) shall elect a chairperson who may also serve
in the position of chief executive officer, except that
such person shall not serve either as chairperson
or as chief executive officer without the prior ap-
proval of the Agency; and

(II) may appoint a chief executive officer who is
not also the chairperson, except that such person
shall not serve as chief executive officer without the
prior approval of the Agency.

(B) STAY OF JUDICIAL ACTION.—Any judicial action to
which a limited-life regulated entity becomes a party by vir-
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tue of its acquisition of any assets or assumption of any li-
abilities of a regulated entity in default shall be stayed
from further proceedings for a period of up to 45 days at
the request of the limited-life regulated entity. Such period
may be modified upon the consent of all parties.

(10) OBTAINING OF CREDIT AND INCURRING OF DEBT.—

(A) IN GENERAL.—The limited-life regulated entity may
obtain unsecured credit and incur unsecured debt in the or-
dinary course of business.

(B) INABILITY TO OBTAIN CREDIT.—If the limited-life regu-
lated entity is unable to obtain unsecured credit the Direc-
tor may authorize the obtaining of credit or the incurring
of debt—

(i) with priority over any or all administrative ex-
penses;

(it) secured by a lien on property that is not other-
wise subject to a lien; or

(iii) secured by a junior lien on property that is sub-
Ject to a lien.

(C) LIMITATIONS.—

(i) IN GENERAL.—The Director, after notice and a
hearing, may authorize the obtaining of credit or the
incurring of debt secured by a senior or equal lien on
property that is subject to a lien (other than mortgages
that collateralize the mortgage-backed securities issued
or guaranteed by the regulated entity) only if—

(D) the limited-life regulated entity is unable to
obtain such credit otherwise; and

(I1) there is adequate protection of the interest of
the holder of the lien on the property which such
senior or equal lien is proposed to be granted.

(it) BURDEN OF PROOF.—In any hearing under this
subsection, the Director has the burden of proof on the
issue of adequate protection.

(D) AFFECT ON DEBTS AND LIENS.—The reversal or modi-
fication on appeal of an authorization under this para-
graph to obtain credit or incur debt, or of a grant under
this section of a priority or a lien, does not affect the valid-
ity of any debt so incurred, or any priority or lien so grant-
ed, to an entity that extended such credit in good faith,
whether or not such entity knew of the pendency of the ap-
peal, unless such authorization and the incurring of such
debt, or the granting of such priority or lien, were stayed
pending appeal.

(11) ISSUANCE OF PREFERRED DEBT.—A limited-life regulated
entity may, subject to the approval of the Director and subject
to such terms and conditions as the Director may prescribe,
issue notes, bonds, or other debt obligations of a class to which
all other debt obligations of the limited-life regulated entity
shall be subordinate in right and payment.

(12) NO FEDERAL STATUS.—

(A) AGENCY STATUS.—A limited-life regulated entity is
not an agency, establishment, or instrumentality of the
United States.



225

(B) EMPLOYEE STATUS.—Representatives for purposes of
paragraph (1)(B), interim directors, directors, officers, em-
ployees, or agents of a limited-life regulated entity are not,
solely by virtue of service in any such capacity, officers or
employees of the United States. Any employee of the Agency
or of any Federal instrumentality who serves at the request
of the Agency as a representative for purposes of paragraph
(1)(B), interim director, director, officer, employee, or agent
of a limited-life regulated entity shall not—

(i) solely by virtue of service in any such capacity lose
any existing status as an officer or employee of the
United States for purposes of title 5, United States
Code, or any other provision of law; or

(it) receive any salary or benefits for service in any
such capacity with respect to a limited-life regulated
entity in addition to such salary or benefits as are ob-
tained through employment with the Agency or such
Federal instrumentality.

(13) ADDITIONAL POWERS.—In addition to any other powers
granted under this subsection, a limited-life regulated entity
may—

(A) extend a maturity date or change in an interest rate
or other term of outstanding securities;

(B) issue securities of the limited-life regulated entity, for
cash, for property, for existing securities, or in exchange for
claims or interests, or for any other appropriate purposes;
and

(C) take any other action not inconsistent with this sec-
tion.

(j) OTHER EXEMPTIONS.—When acting as a receiver, the following
provisions shall apply with respect to the Agency:

(1) EXEMPTION FROM TAXATION.—The Agency, including its
franchise, its capital, reserves, and surplus, and its income,
shall be exempt from all taxation imposed by any State, coun-
try, municipality, or local taxing authority, except that any real
property of the Agency shall be subject to State, territorial,
county, municipal, or local taxation to the same extent accord-
ing to its value as other real property is taxed, except that, not-
withstanding the failure of any person to challenge an assess-
ment under State law of the value of such property, and the tax
thereon, shall be determined as of the period for which such tax
is imposed.

(2) EXEMPTION FROM ATTACHMENT AND LIENS.—No property
of the Agency shall be subject to levy, attachment, garnishment,
foreclosure, or sale without the consent of the Agency, nor shall
any involuntary lien attach to the property of the Agency.

(3) EXEMPTION FROM PENALTIES AND FINES.—The Agency
shall not be liable for any amounts in the nature of penalties
or fines, including those arising from the failure of any person
to pay any real property, personal property, probate, or record-
ing tax or any recording or filing fees when due.

(k) PROHIBITION OF CHARTER REVOCATION.—In no case may a re-
ceiver appointed pursuant to this section revoke, annul, or terminate
the charter of a regulated entity.
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SEC. 1368. NOTICE OF CLASSIFICATION AND ENFORCEMENT ACTION.
(a) * * *

* * * * * * *

(d) CONSIDERATION OF INFORMATION AND DETERMINATION.—After
the expiration of the response period under subsection (c) or upon
receipt of information provided during such period by the enter-
prise, whichever occurs earlier, the Director shall determine wheth-
er to take the action proposed, taking into consideration any rel-
evant information submitted by the enterprise during the response
period. The Director shall provide written notice of a determination
to take action and the reasons for such determination to the enter-
prise, the [Committee on Banking, Finance and Urban Affairs]
Committee on Financial Services of the House of Representatives,
and the Committee on Banking, Housing, and Urban Affairs of the
Senate. Such notice shall respond to any information submitted
during the response period.

* * * * * * *

[SEC. 1369. APPOINTMENT OF CONSERVATORS.
[(a) APPOINTMENT.—

[(1) DISCRETIONARY AUTHORITY.—The Director may, after
providing notice under paragraph (3), appoint a conservator for
an enterprise upon a determination in writing—

[(A) that alternative remedies available to the Director
under this title are not satisfactory; and
[(B) that—

[(i) the enterprise is not likely to pay its obligations
in the normal course of business;

[(ii) the enterprise has incurred or is reasonably
likely to incur losses that would deplete substantially
all of its core capital and it is unlikely that the enter-
prise will replenish its core capital within a reasonable
period;

[(ii) the enterprise has concealed or is concealing
books, papers, records, or assets of the enterprise that
are material to the discharge of the Director’s respon-
sibilities under this subtitle, or has refused or is
refusing to submit such books, papers, records, or
information regarding the affairs of the enterprise for
inspection to the Director upon request; or

[(iv) the enterprise has willfully violated, or is will-
fully violating, a final cease-and-desist order under
section 1371.

[(2) CONSENT OF ENTERPRISE.—Notwithstanding paragraph
(1), the Director may appoint a conservator for an enterprise
if the enterprise, by an affirmative vote of a majority of the
members of its board of directors or by an affirmative vote of
a majority of its shareholders, consents to such appointment.

[(3) NoTiCE.—Upon making a determination under para-
graph (1) of this subsection or under section 1366 or 1367 to
appoint a conservator for an enterprise, or upon consent of the
enterprise under paragraph (2) to such an appointment, the
Director shall provide written notice to the enterprise, the
Committee on Banking, Finance and Urban Affairs of the
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House of Representatives, and the Committee on Banking,
Housing, and Urban Affairs of the Senate—
[(A) that a conservator will be appointed for the
enterprise;
[(B) stating the reasons for the appointment of the con-
servator; and
[(C) identifying the person or governmental agency that
the Director intends to appoint as conservator.
[(4) QUALIFICATIONS.—The conservator shall be—
[(A) the Director or any other governmental agency; or
[(B) any person that—
[(i) has no claim against, or financial interest in, the
enterprise or other basis for a conflict of interest; and
[(ii) has the financial and management expertise
necessary to direct the operations and affairs of the
enterprise.

[(b) JUDICIAL REVIEW.—

[(1) TIMING AND JURISDICTION.—Except as provided in para-
graph (2), an enterprise for which a conservator is appointed
(pursuant to this section or section 1366 or 1367) may bring an
action in the United States District Court for the District of
Columbia for an order requiring the Director to terminate the
appointment of the conservator. The court, upon the merits,
shall dismiss such action or shall direct the Director to termi-
nate the appointment of the conservator. Such an action may
be commenced only during the 20-day period beginning upon
the appointment of the conservator.

[(2) CONSENSUAL APPOINTMENTS.—Appointment of a conser-
vator pursuant to consent of the enterprise under subsection
(a)(2) shall not be subject to judicial review under this sub-
section.

[(3) STANDARD OF REVIEW.—A decision of the Director to ap-
point a conservator may be set aside under this subsection only
if the court finds that the decision was arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with appli-
cable laws.

[(4) LIMITATION ON JURISDICTION.—Except as otherwise pro-
vided in this subsection, no court may take any action regard-
ing the removal of a conservator or otherwise restrain or affect
the exercise of powers or functions of a conservator.

[(c) REPLACEMENT.—The Director may, without notice or hear-
ing, replace a conservator with another conservator. Such replace-
ment shall not affect the right of the enterprise under subsection
(b) to obtain judicial review of the decision of the Director to ap-
point a conservator.

[(d) EXAMINATIONS.—The Director may examine and supervise
any enterprise in conservatorship during the period in which the
enterprise continues to operate as a going concern.

[(e) TERMINATION.—

[(1) DISCRETIONARY.—At any time the Director determines
that termination of a conservatorship pursuant to an appoint-
ment under subsection (a) is in the public interest and may
safely be accomplished, the Director may terminate the con-
servatorship and permit the enterprise to resume the trans-
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action of its business subject to such terms, conditions, and
limitations as the Director may prescribe.

[(2) MANDATORY.—The Director shall terminate a con-
servatorship initiated pursuant to section 1366 or 1367 upon a
determination by the Director that the enterprise has main-
tained an amount of core capital that is equal to or exceeds the
minimum capital level for the enterprise established under sec-
tion 1362, and may by written order prescribe such terms, con-
ditions, and limitations on the enterprise as the Director con-
siders appropriate.

[(3) TERMS.—Any terms, conditions, and limitations imposed
by the Director upon termination of a conservatorship shall be
enforceable and reviewable under the provisions of sections
1374 and 1375, to the same extent as any cease-and-desist
order issued pursuant to subtitle C.

[SEC. 1369A. POWERS OF CONSERVATORS.

[(a) GENERAL POWERS.—A conservator shall have all the powers
of the shareholders, directors, and officers of the enterprise under
conservatorship and may operate the enterprise in the name of the
enterprise, unless the Director provides otherwise.

[(b) ADDITIONAL POWER.—A conservator may avoid any security
interest taken by a creditor with the intent to hinder, delay, or de-
fraud the enterprise or the creditors of the enterprise.

[(c) LIMITATIONS BY DIRECTOR.—A conservator shall be subject to
any rules, regulations, and orders issued from time to time by the
Director and, except as otherwise specifically provided in such
rules, regulations, or orders or in section 1369B, shall have the
same rights and privileges and be subject to the same duties, re-
strictions, penalties, conditions, and limitations applicable to direc-
tors, officers, or employees of the enterprise.

[(d) ENFORCEMENT OF CONTRACTS.—

[(1) IN GENERAL.—A conservator may enforce any contract
described in paragraph (2), notwithstanding any provision of
the contract providing for the termination, default, accelera-
tion, or other exercise of rights upon, or solely by reason of, the
insolvency of the enterprise or the appointment of a conser-
vator.

[(2) ENFORCEABLE CONTRACTS.—Any contract that is within
a class of contracts shall be enforceable under paragraph (1) if
the Director—

[(A) determines that the continued enforceability of such
class of contracts is necessary to achieve the purpose of the
conservatorship; and

[(B) specifically provides for the enforceability of such
class of contracts in a regulation or order, issued for the
purpose of this subsection, which describes such class.

[(3) APPLICABILITY.—This subsection and any regulation or
order issued under this subsection shall apply only to contracts
entered into, modified, extended, or renewed after the effective
date of the regulation or order.

[(e) STAYS.—

[(1) IN GENERAL.—Not later than 45 days after appointment
pursuant to section 1366, 1367, or 1369, or 45 days after re-
ceipt of actual notice of an action or proceeding that is pending
at the time of appointment, a conservator may request that
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any judicial action or proceeding to which the conservator or
the enterprise is or may become a party be stayed for a period
not exceeding 45 days after the request. Upon petition, the
court shall grant such stay as to all parties.

[(2) FEDERAL AGENCY AS CONSERVATOR.—In any case in
which the conservator appointed for an enterprise is a Federal
agency or an officer or employee of the Federal Government,
the conservator may make a request for a stay under para-
graph (1) only with the prior consent of the Attorney General
and subject to the direction and control of the Attorney Gen-
eral.

[(f) PAYMENT OF CREDITORS.—The Director may require a con-
servator to set aside and make available for payment to creditors
any amounts that the Director determines may safely be used for
such purpose. All creditors who are similarly situated shall be
treated in a similar manner.

[(g) COMPENSATION OF CONSERVATOR AND EMPLOYEES.—A con-
servator and professional employees (other than Federal employ-
ees) appointed to represent or assist the conservator may be com-
pensated for activities conducted as conservator. Compensation
may not be provided in amounts greater than the compensation
paid to employees of the Federal Government for similar services,
except that the Director may provide for compensation at higher
rates (but not in excess of rates prevailing in the private sector),
if the Director determines that compensation at higher rates is nec-
essary in order to recruit and retain competent personnel.

[(h) EXPENSES.—AIl expenses of a conservatorship pursuant to
this section (including compensation pursuant to subsection (f))
shall be paid by the enterprise under conservatorship and shall be
secured by a lien on the enterprise, which shall have priority over
any other lien.

[(i) CONFLICTS OF INTEREST AND FINANCIAL DISCLOSURE.—A con-
servator shall be subject to any laws and regulations relating to
conflicts of interest and financial disclosure that apply to employ-
ees of the Office.

[SEC. 1369B. LIABILITY PROTECTION FOR CONSERVATORS.

[(a) FEDERAL AGENCIES AND EMPLOYEES.—In any case in which
a conservator appointed under this subtitle is a Federal agency or
an officer or employee of the Federal Government, the provisions
of chapters 161 and 171 of title 28, United States Code, shall apply
with respect to the liability of the conservator for acts or omissions
performed pursuant to and in the course of the duties and respon-
sibilities of the conservatorship.

[(b) OTHER CONSERVATORS.—In any case where the conservator
is not a conservator described in subsection (a), the conservator
shall not be personally liable for damages in tort or otherwise for
acts or omissions performed pursuant to and in the course of the
duties and responsibilities of the conservatorship, unless such acts
or omissions constitute gross negligence or any form of intentional
tortious conduct or criminal conduct.

[(c) INDEMNIFICATION.—The Director, with the approval of the
Attorney General, may indemnify the conservator on such terms as
the Director considers appropriate.]l
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SEC. 1369C. CAPITAL RESTORATION PLANS.
(a) * * *

* * & * * * &

(¢c) APPROVAL.—The Director shall review each capital restoration
plan submitted under this section and, not later than 30 days after
submission of the plan, approve or disapprove the plan. The Direc-
tor may extend the period for approval or disapproval for any plan
for a single additional 30-day period if the Director determines it
necessary. The Director shall provide written notice to [any enter-
prisel any regulated entity submitting a plan of the approval or
disapproval of the plan (which shall include the reasons for any
disapproval of the plan) and of any extension of the period for ap-
proval or disapproval.

* * *k & * * *k

SEC. 1369D. JUDICIAL REVIEW OF DIRECTOR ACTION.
(a) JURISDICTION.—

(1) FILING OF PETITION.—[An enterprisel A regulated entity
that is not classified as critically undercapitalized and is the
subject of a classification under section 1364 or a discretionary
supervisory action taken under this subtitle by the Director
(other than action to appoint a conservator under [section
1366 or 1367 or action under section 1369)] section 1367) may
obtain review of the classification or action by filing, within 10
days after receiving written notice of the Director’s action, a
written petition requesting that the classification or action of
the Director be modified, terminated, or set aside.

* * & * * * &

(d) LIMITATION ON JURISDICTION.—Except as provided in this sec-
tion, no court shall have jurisdiction to affect, by injunction or oth-
erwise, the issuance or effectiveness of any classification or action
of the Director under this subtitle (other than appointment of a
conservator under [section 1366 or 1367 or action under section
1369)1 section 1367) or to review, modify, suspend, terminate, or
set aside such classification or action.

SEC. 1369E. REVIEWS OF ENTERPRISE ASSETS AND LIABILITIES.

(a) IN GENERAL.—The Director shall conduct, on a periodic basis,
a review of the on-balance sheet and off-balance sheet assets and li-
abilities of each enterprise.

(b) AUTHORITY TO REQUIRE DISPOSITION OR ACQUISITION.—Pur-
suant to such a review and notwithstanding the capital classifica-
tions of the enterprises, the Director may by order require an enter-
prise, under such terms and conditions as the Director determines
to be appropriate, to dispose of or acquire any asset or liability, if
the Director determines that such action is consistent with the safe
and sound operation of the enterprise or with the purposes of this
Act or any of the authorizing statutes.

Subtitle C—Enforcement Provisions

SEC. 1371. CEASE-AND-DESIST PROCEEDINGS.

[(a) GROUNDS FOR ISSUANCE AGAINST ADEQUATELY CAPITALIZED
ENTERPRISES.—The Director may issue and serve a notice of
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charges under this section upon an enterprise that is classified (for
purposes of subtitle B) as adequately capitalized or upon any exec-
utive officer or director of such an enterprise, if in the determina-
tion of the Director, the enterprise, executive officer, or director is
engaging or has engaged, or the Director has reasonable cause to
believe that the enterprise, executive officer, or director is about to
engage, in—
[(1) any conduct that threatens to cause a significant deple-
tion of the core capital of the enterprise;
[(2) any conduct or violation that may result in the issuance
of an order described in subsection (d)(1); or
[(3) any conduct that violates—
[(A) any provision of this title, the Federal National
Mortgage Association Charter Act, the Federal Home Loan
Mortgage Corporation Act, or any order, rule, or regulation
under any such title or Act, except that the Director may
not enforce compliance with any housing goal established
under subpart B of part 2 of subtitle A of this title, with
section 1336 or 1337 of this title, or with subsection (m) or
(n) of section 309 of the Federal National Mortgage Asso-
ciation Charter Act or subsection (e) or (f) of section 307
of the Federal Home Loan Mortgage Corporation Act; or
[(B) any written agreement entered into by the enter-
prise with the Director.

[(b) GROUNDS FOR ISSUANCE AGAINST UNDERCAPITALIZED, SIG-
NIFICANTLY UNDERCAPITALIZED, AND CRITICALLY UNDERCAPITAL-
1ZED ENTERPRISES.—The Director may issue and serve a notice of
charges under this section upon an enterprise classified (for pur-
poses of subtitle B) as undercapitalized, significantly undercapital-
ized, or critically undercapitalized, or any executive officer or direc-
tor of any such enterprise, if in the determination of the Director
the enterprise, executive officer, or director is engaging or has en-
gaged, or the Director has reasonable cause to believe that the en-
terprise, executive officer, or director is about to engage, in—

[(1) any conduct likely to result in a material depletion of
the core capital of the enterprise, or
[(2) any conduct or violation described in paragraph (2) or
(3) of subsection (a),
except that the Director may not enforce compliance with any hous-
ing goal established under subpart B of part 2 of subtitle A of this
title, with section 1336 or 1337 of this title, or with subsection (m)
or (n) of section 309 of the Federal National Mortgage Association
Charter Act or subsection (e) or (f) of section 307 of the Federal
Home Loan Mortgage Corporation Act.]

(a) ISSUANCE FOR UNSAFE OR UNSOUND PRACTICES AND VIOLA-
TIONS OF RULES OR LAWS.—If, in the opinion of the Director, a reg-
ulated entity or any regulated entity-affiliated party is engaging or
has engaged, or the Director has reasonable cause to believe that the
regulated entity or any regulated entity-affiliated party is about to
engage, in an unsafe or unsound practice in conducting the business
of the regulated entity or is violating or has violated, or the Director
has reasonable cause to believe that the regulated entity or any reg-
ulated entity-affiliated party is about to violate, a law, rule, or regu-
lation, or any condition imposed in writing by the Director in con-
nection with the granting of any application or other request by the
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regulated entity or any written agreement entered into with the Di-
rector, the Director may issue and serve upon the regulated entity
or such party a notice of charges in respect thereof. The Director
may not, pursuant to this section, enforce compliance with any
housing goal established under subpart B of part 2 of subtitle A of
this title, with section 1336 or 1337 of this title, with subsection (m)
or (n) of section 309 of the Federal National Mortgage Association
Charter Act (12 U.S.C. 1723a(m), (n)), with subsection (e) or (f) of
section 307 of the Federal Home Loan Mortgage Corporation Act (12
U.S.C. 1456(e), (f)), or with paragraph (5) of section 10(j) of the Fed-
eral Home Loan Bank Act (12 U.S.C. 1430())).

(b) ISSUANCE FOR UNSATISFACTORY RATING.—If a regulated entity
receives, in its most recent report of examination, a less-than-satis-
factory rating for asset quality, management, earnings, or liquidity,
the Director may (if the deficiency is not corrected) deem the regu-
lated entity to be engaging in an unsafe or unsound practice for
purposes of this subsection.

(c) PROCEDURE.—

(2) IsSUANCE OF ORDER.—If the Director finds on the record
made at such hearing that any conduct or violation specified
in the notice of charges has been established (or [the enter-
prise]l the regulated entity consents pursuant to section
1373(a)(4)), the Director may issue and serve upon the [enter-
prise, executive officer, or director] regulated entity or regu-
lated entity-affiliated party an order requiring such party to
cease and desist from any such conduct or violation and to take
affirmative action to correct or remedy the conditions resulting
from any such conduct or violation.

(d) AFFIRMATIVE ACTION To CORRECT CONDITIONS RESULTING
FROM VIOLATIONS OR ACTIVITIES.—The authority under this section
and section 1372 to issue any order requiring an [enterprise, exec-
utive officer, or director] regulated entity or regulated entity-affili-
ated party to take affirmative action to correct or remedy any con-
dition resulting from any conduct or violation with respect to which
such order is issued includes the authority—

(1) to require [an executive officer or a director] a regulated
entity affiliated party to make restitution to, or provide reim-
bursement (including reimbursement of compensation under
section 1318), indemnification, or guarantee against loss to
[the enterprisel the regulated entity to the extent that such
person—

* * * * * * *

(2) to require [an enterprisel a regulated entity to seek res-
titution, or to obtain reimbursement, indemnification, or guar-
antee against loss;

(3) to restrict the growth of [the enterprisel the regulated
entity;

(4) to require [the enterprisel the regulated entity to dispose
of any asset involved;

(5) to require [the enterprisel the regulated entity to rescind
agreements or contracts;
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(6) to require [the enterprisel the regulated entity to employ
qualified officers or employees (who may be subject to approval
by the Director at the direction of the Director); [and]

(7) to effect an attachment on a regulated entity or regulated
entity-affiliated party subject to an order under this section or
section 1372; and

[(7)] (8) to require [the enterprisel the regulated entity to
take such other action as the Director determines appropriate.

(e) AuTHORITY TO LimIT ACTIVITIES.—The authority to issue an
order under this section or section 1372 includes the authority to
place limitations on the activities or functions of [the enterprisel
the regulated entity or any executive officer or director of [the en-
terprisel the regulated entity.

(f) EFFECTIVE DATE.—An order under this section shall become
effective upon the expiration of the 30-day period beginning on the
service of the order upon [the enterprisel the regulated entity, ex-
ecutive officer, or director concerned (except in the case of an order
issued upon consent, which shall become effective at the time speci-
fied therein), and shall remain effective and enforceable as pro-
vided in the order, except to the extent that the order is stayed,
modified, terminated, or set aside by action of the Director or oth-
erwise, as provided in this subtitle.

SEC. 1372. TEMPORARY CEASE-AND-DESIST ORDERS.

[(a) GROUNDS FOR ISSUANCE AND SCOPE.—Whenever the Director
determines that any conduct or violation, or threatened conduct or
violation, specified in the notice of charges served upon the enter-
prise, executive officer, or director pursuant to section 1371 (a) or
(b), or the continuation thereof, is likely—

[(1) to cause insolvency,

[(2) to cause a significant depletion of the core capital of the

enterprise, or

[(3) otherwise to cause irreparable harm to the enterprise,
prior to the completion of the proceedings conducted pursuant to
section 1371(c), the Director may issue a temporary order requiring
the enterprise, executive officer, or director to cease and desist
from any such conduct or violation and to take affirmative action
to prevent or remedy such insolvency, depletion, or harm pending
completion of such proceedings. Such order may include any re-
quirement authorized under section 1371(d).]

(a) GROUNDS FOR ISSUANCE.—Whenever the Director determines
that the violation or threatened violation or the unsafe or unsound
practice or practices specified in the notice of charges served upon
the regulated entity or any regulated entity-affiliated party pursuant
to section 1371(a), or the continuation thereof, is likely to cause in-
solvency or significant dissipation of assets or earnings of the regu-
lated entity, or is likely to weaken the condition of the regulated en-
tity prior to the completion of the proceedings conducted pursuant
to sections 1371 and 1373, the Director may issue a temporary order
requiring the regulated entity or such party to cease and desist from
any such violation or practice and to take affirmative action to pre-
vent or remedy such insolvency, dissipation, condition, or prejudice
pending completion of such proceedings. Such order may include
any requirement authorized under section 1371(d).

(b) EFFECTIVE DATE.—An order issued pursuant to subsection (a)
shall become effective upon service upon the [enterprise, executive
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officer, or directorl regulated entity or regulated entity-affiliated
party and, unless set aside, limited, or suspended by a court in pro-
ceedings pursuant to subsection (d), shall remain in effect and en-
forceable pending the completion of the proceedings pursuant to
such notice and shall remain effective until the Director dismisses
the charges specified in the notice or until superseded by a cease-
and-desist order issued pursuant to section 1371.
(c) INCOMPLETE OR INACCURATE RECORDS.—

(1) TEMPORARY ORDER.—If a notice of charges served under
section 1371 (a) or (b) specifies on the basis of particular facts
and circumstances that the books and records of [the enter-
prisel the regulated entity served are so incomplete or inac-
curate that the Director is unable, through the normal super-
visory process, to determine the financial condition of [the en-
terprisel the regulated entity or the details or the purpose of
any transaction or transactions that may have a material effect
on the financial condition of [that enterprisel that regulated
entity, til)e [girkeclsor may issue a temporary order requiring—

( E I

* * *k & * * *k

(2) EFFECTIVE PERIOD.—Any temporary order issued under
paragraph (1)—

(B) unless set aside, limited, or suspended by a court in
proceedings pursuant to subsection (d), shall remain in ef-
fect and enforceable until the earlier of—

() * * *

(ii) the date the Director determines, by examination
or otherwise, that the books and records of [the enter-
prisel the regulated entity are accurate and reflect the
financial condition of [the enterprisel the regulated
entity.

(d) JupiciAL REVIEW.—[An enterprise, executive officer, or direc-
tor]l A regulated entity or regulated entity-affiliated party that has
been served with a temporary order pursuant to this section may
apply to the United States District Court for the District of Colum-
bia within 10 days after such service for an injunction setting
aside, limiting, or suspending the enforcement, operation, or effec-
tiveness of the order pending the completion of the administrative
proceedings pursuant to the notice of charges served upon [the en-
terprise, executive officer, or director] the regulated entity or regu-
lated entity-affiliated party under section 1371 (a) or (b). Such court
shall have jurisdiction to i1ssue such injunction.

[(e) ENFORCEMENT BY ATTORNEY GENERAL.—In the case of viola-
tion or threatened violation of, or failure to obey, a temporary order
issued pursuant to this section, the Director may request the Attor-
ney General of the United States to bring an action in the United
States District Court for the District of Columbia for an injunction
to enforce such order or may, under the direction and control of the
Attorney General, bring such an action. If the court finds any such
violation, threatened violation, or failure to obey, the court shall
issue such injunction.]

(e) ENFORCEMENT.—In the case of violation or threatened viola-
tion of, or failure to obey, a temporary cease-and-desist order issued
pursuant to this section, the Director may apply to the United States
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District Court for the District of Columbia or the United States dis-
trict court within the jurisdiction of which the headquarters of the
regulated entity is located, for an injunction to enforce such order,
and, if the court determines that there has been such violation or
threatened violation or failure to obey, it shall be the duty of the
court to issue such injunction.

* * * * * * *

SEC. 1375. ENFORCEMENT AND JURISDICTION.

[(a) ENFORCEMENT.—The Director may request the Attorney
General of the United States to bring an action in the United
States District Court for the District of Columbia for the enforce-
ment of any effective notice or order issued under this subtitle or
subtitle B or may, under the direction and control of the Attorney
General, bring such an action. Such court shall have jurisdiction
and power to order and require compliance herewith.]

(a) ENFORCEMENT.—The Director may, in the discretion of the Di-
rector, apply to the United States District Court for the District of
Columbia, or the United States district court within the jurisdiction
of which the headquarters of the regulated entity is located, for the
enforcement of any effective and outstanding notice or order issued
under this subtitle or subtitle B, or request that the Attorney Gen-
eral of the United States bring such an action. Such court shall
have jurisdiction and power to order and require compliance with
such notice or order.

(b) LIMITATION ON JURISDICTION.—Except as otherwise provided
in this subtitle and sections 1369 and 1369D, no court shall have
jurisdiction to affect, by injunction or otherwise, the issuance or en-
forcement of any notice or order under section 1371, 1372, [or
13761 1376, or 1377, or subtitle B, or to review, modify, suspend,
terminate, or set aside any such notice or order.

SEC. 1375A. PREJUDGMENT ATTACHMENT.

(a) IN GENERAL.—In any action brought pursuant to this title, or
in actions brought in aid of, or to enforce an order in, any adminis-
trative or other civil action for money damages, restitution, or civil
money penalties brought pursuant to this title, the court may, upon
application of the Director or Attorney General, as applicable, issue
a restraining order that—

(1) prohibits any person subject to the proceeding from with-
drawing, transferring, removing, dissipating, or disposing of
any funds, assets or other property; and

(2) appoints a person on a temporary basis to administer the
restraining order.

(b) STANDARD.—

(1) SHOWING.—Rule 65 of the Federal Rules of Civil Proce-
dure shall apply with respect to any proceeding under sub-
section (a) without regard to the requirement of such rule that
the applicant show that the injury, loss, or damage is irrep-
arable and immediate.

(2) STATE PROCEEDING.—If, in the case of any proceeding in
a State court, the court determines that rules of civil procedure
available under the laws of such State provide substantially
similar protections to a party’s right to due process as Rule 65
(as modified with respect to such proceeding by paragraph (1)),
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the relief sought under subsection (a) may be requested under
the laws of such State.

SEC. 1376. CIVIL MONEY PENALTIES.

(a) IN GENERAL.—The Director may impose a civil money penalty
in accordance with this section on [any enterprisel any regulated
entity, [or any executive officer orl any executive officer of a regu-
lated entity, any regulated entity-affiliated party, or any director of
[any enterprisel any regulated entity, that—

(1) violates any provision of this title, [the Federal National
Mortgage Association Charter Act, the Federal Home Loan
Mortgage Corporation Actl any provision of any of the author-
izing statutes, or any order, rule, or regulation under any such
title [or Act] or statute, except that the Director may not en-
force compliance with any housing goal established under sub-
part B of part 2 of subtitle A of this title, with section 1336
or 1337 of this title, or with subsection (m) or (n) of section 309
of the Federal National Mortgage Association Charter Act [or
subsection], subsection (e) or (f) of section 307 of the Federal
Home Loan Mortgage Corporation Act, or paragraph (5) or (12)
of section 10(j) of the Federal Home Loan Bank Act;

* * *k & * * *k

(3) violates any written agreement between [the enterprisel
the regulated entity and the Director; or

(4) engages in any conduct that causes or is likely to cause
a loss to [the enterprisel the regulated entity.

[(b) AMOUNT OF PENALTY.—

[(1) FIrsT TIER.—The Director may impose a penalty on an
enterprise for any violation described in paragraphs (1)
through (3) of subsection (a). The amount of a penalty under
this paragraph shall not exceed $5,000 for each day that a vio-
lation continues.

[(2) SECOND TIER.—The Director may impose a penalty on
an executive officer or director in an amount not to exceed
$10,000, or on an enterprise in an amount not to exceed
$25,000, for each day that a violation or conduct described in
subsection (a) continues, if the Director finds that the violation
or conduct—

[(A) is part of a pattern of misconduct; or

[(B) involved recklessness and caused or would be likely
to cause a material loss to the enterprise.

[(3) THIRD TIER.—The Director may impose a penalty on an
executive officer or director in an amount not to exceed
$100,000, or on an enterprise in an amount not to exceed
$1,000,000, for each day that a violation or conduct described
in subsection (a) continues, if the Director finds that the viola-
tion or conduct was knowing and caused or would be likely to
cause a substantial loss to the enterprise.l

(b) AMOUNT OF PENALTY.—

(1) FIRST TIER.—Any regulated entity which, or any regulated
entity-affiliated party who—

(A) violates any provision of this title, any provision of
any of the authorizing statutes, or any order, condition,
rule, or regulation under any such title or statute, except
that the Director may not, pursuant to this section, enforce
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compliance with any housing goal established under sub-
part B of part 2 of subtitle A of this title, with section 1336
or 1337 of this title, with subsection (m) or (n) of section
309 of the Federal National Mortgage Association Charter
Act (12 U.S.C. 1723a(m), (n)), with subsection (e) or (f) of
section 307 of the Federal Home Loan Mortgage Corpora-
tion Act (12 U.S.C. 1456(e), (), or with paragraph (5) or
(12) of section 10(j) of the Federal Home Loan Bank Act;

(B) violates any final or temporary order or notice issued
pursuant to this title;

(C) violates any condition imposed in writing by the Di-
rector in connection with the grant of any application or
other request by such regulated entity;

(D) violates any written agreement between the regulated
entity and the Director; or

(E) engages in any conduct the Director determines to be
an unsafe or unsound practice, shall forfeit and pay a civil
penalty of not more than $10,000 for each day during
which such violation continues.

(2) SECOND TIER.—Notwithstanding paragraph (1)—

(A) if a regulated entity, or a regulated entity-affiliated
party—

(i) commits any violation described in any subpara-
graph of paragraph (1);

(i) recklessly engages in an unsafe or unsound prac-
tice in conducting the affairs of such regulated entity;
or

(iii) breaches any fiduciary duty; and

(B) the violation, practice, or breach—

(i) is part of a pattern of misconduct;

(ii) causes or is likely to cause more than a minimal
loss to such regulated entity; or

(iii) results in pecuniary gain or other benefit to such
party, the regulated entity or regulated entity-affiliated
party shall forfeit and pay a civil penalty of not more
than $50,000 for each day during which such violation,
practice, or breach continues.

(3) THIRD TIER.—Notwithstanding paragraphs (1) and (2),
any regulated entity which, or any regulated entity-affiliated
party who—

(A) knowingly—

(i) commits any violation or engages in any conduct
described in any subparagraph of paragraph (1);

(it) engages in any unsafe or unsound practice in
conducting the affairs of such regulated entity; or

(iii) breaches any fiduciary duty; and

(B) knowingly or recklessly causes a substantial loss to
such regulated entity or a substantial pecuniary gain or
other benefit to such party by reason of such violation,
practice, or breach, shall forfeit and pay a civil penalty in
an amount not to exceed the applicable maximum amount
determined under paragraph (4) for each day during which
such violation, practice, or breach continues.

(4) MAXIMUM AMOUNTS OF PENALTIES FOR ANY VIOLATION DE-
SCRIBED IN PARAGRAPH (3).—The maximum daily amount of
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any civil penalty which may be assessed pursuant to paragraph
(3) for any violation, practice, or breach described in such para-
graph is—

(A) in the case of any person other than a regulated enti-
ty, an amount not to exceed $2,000,000; and

(B) in the case of any regulated entity, $2,000,000.

(c) PROCEDURES.—

(1) EsTABLISHMENT.—The Director shall establish standards
and procedures governing the imposition of civil money pen-
glties under subsections (a) and (b). Such standards and proce-

ures—

(A) shall provide for the Director to notify [the enter-
prisel the regulated entity in writing of the Director’s de-
termination to impose the penalty, which shall be made on
the record;

(B) shall provide for the imposition of a penalty only
after the [enterprise, executive officer, or director] regu-
lated entity or regulated entity-affiliated party has been
given an opportunity for a hearing on the record pursuant
to section 1373; and

(C) may provide for review by the Director of any deter-
mination or order, or interlocutory ruling, arising from a
hearing.

(2) FACTORS IN DETERMINING AMOUNT OF PENALTY.—In deter-
mining the amount of a penalty under this section, the Direc-
tor shall give consideration to such factors as the gravity of the
violation, any history of prior violations, the effect of the pen-
alty on the safety and soundness of [the enterprisel the regu-
lated entity, any injury to the public, any benefits received, and
deterrence of future violations, and any other factors the Direc-
tor may determine by regulation to be appropriate.

(3) REVIEW OF IMPOSITION OF PENALTY.—The order of the Di-
rector imposing a penalty under this section shall not be sub-
ject to review, except as provided in section 1374.

(d) ActioN To CoLLECT PENALTY.—[If an enterprise, executive
officer, or director fails to comply with an order of the Director im-
posing a civil money penalty under this section, after the order is
no longer subject to review as provided under subsection (¢)(1) and
section 1374, the Director may request the Attorney General of the
United States to bring an action in the United States District
Court for the District of Columbia to obtain a monetary judgment
against the enterprise, executive officer, or director and such other
relief as may be available, or may, under the direction and control
of the Attorney General, bring such an action.] If a regulated entity
or regulated entity- afﬁlzated party fails to comply with an order of
the Director imposing a civil money penalty under this section, after
the order is no longer subject to review as provided under subsection
(c)(1) and section 1374, the Director may, in the discretion of the Di-
rector, bring an action in the United States District Court for the
District of Columbia, or the United States district court within the
jurisdiction of which the headquarters of the regulated entity is lo-
cated, to obtain a monetary judgment against the regulated entity
or regulated entity affiliated party and such other relief as may be
available, or request that the Attorney General of the United States
bring such an action. The monetary judgment may, in the discre-
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tion of the court, include any attorneys fees and other expenses in-
curred by the United States in connection with the action. In an
action under this subsection, the validity and appropriateness of
the order of the Director imposing the penalty shall not be subject
to review.

* * *k & * * *k

(g) PROHIBITION OF REIMBURSEMENT OR INDEMNIFICATION.—[An
enterprisel A regulated entity may not reimburse or indemnify any
individual for any penalty imposed under [subsection (b)(3)] this
section, unless authorized by the Director by rule, regulation, or
order.

* * & * * * &

SEC. 1377. REMOVAL AND PROHIBITION AUTHORITY.
(a) AUTHORITY TO ISSUE ORDER.—Whenever the Director deter-
mines that—

(1) any regulated entity-affiliated party has, directly or indi-
rectly—

(A) violated—

(i) any law or regulation;

(it) any cease-and-desist order which has become
final;

(iii) any condition imposed in writing by the Director
in connection with the grant of any application or other
request by such regulated entity; or

(iv) any written agreement between such regulated
entity and the Director;

(B) engaged or participated in any unsafe or unsound
practice in connection with any regulated entity; or

(C) committed or engaged in any act, omission, or prac-
tice which constitutes a breach of such party’s fiduciary
duty;

(2) by reason of the violation, practice, or breach described in
any subparagraph of paragraph (1)—

(A) such regulated entity has suffered or will probably
suffer financial loss or other damage; or

(B) such party has received financial gain or other benefit
by reason of such violation, practice, or breach; and

(3) such violation, practice, or breach—

(A) involves personal dishonesty on the part of such
party; or

(B) demonstrates willful or continuing disregard by such
party for the safety or soundness of such regulated entity,
the Director may serve upon such party a written notice of
the Director’s intention to remove such party from office or
to prohibit any further participation by such party, in any
manner, in the conduct of the affairs of any regulated enti-
ty.

(b) SUSPENSION ORDER.—

(1) SUSPENSION OR PROHIBITION AUTHORITY.—If the Director
serves written notice under subsection (a) to any regulated enti-
ty-affiliated party of the Director’s intention to issue an order
under such subsection, the Director may—
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(A) suspend such party from office or prohibit such party
from further participation in any manner in the conduct of
the affairs of the regulated entity, if the Director—

(i) determines that such action is necessary for the
protection of the regulated entity; and

(it) serves such party with written notice of the sus-
pension order; and

(B) prohibit the regulated entity from releasing to or on
behalf of the regulated entity-affiliated party any com-
pensation or other payment of money or other thing of cur-
rent or potential value in connection with any resignation,
removal, retirement, or other termination of employment or
office of the party.

(2) EFFECTIVE PERIOD.—Any suspension order issued under
this subsection—

(A) shall become effective upon service; and

(B) unless a court issues a stay of such order under sub-
section (g) of this section, shall remain in effect and en-
forceable until—

(i) the date the Director dismisses the charges con-
tained in the notice served under subsection (a) with
respect to such party; or

(it) the effective date of an order issued by the Direc-
tor to such party under subsection (a).

(3) CoPY OF ORDER.—If the Director issues a suspension order
under this subsection to any regulated entity-affiliated party,
the Director shall serve a copy of such order on any regulated
entity with which such party is affiliated at the time such order
is issued.

(¢) NoTiCE, HEARING, AND ORDER.—A notice of intention to re-
move a regulated entity-affiliated party from office or to prohibit
such party from participating in the conduct of the affairs of a regu-
lated entity shall contain a statement of the facts constituting
grounds for such action, and shall fix a time and place at which
a hearing will be held on such action. Such hearing shall be fixed
for a date not earlier than 30 days nor later than 60 days after the
date of service of such notice, unless an earlier or a later date is set
by the Director at the request of (1) such party, and for good cause
shown, or (2) the Attorney General of the United States. Unless such
party shall appear at the hearing in person or by a duly authorized
representative, such party shall be deemed to have consented to the
issuance of an order of such removal or prohibition. In the event of
such consent, or if upon the record made at any such hearing the
Director shall find that any of the grounds specified in such notice
have been established, the Director may issue such orders of suspen-
sion or removal from office, or prohibition from participation in the
conduct of the affairs of the regulated entity, as it may deem appro-
priate, together with an order prohibiting compensation described in
subsection (b)(1)(B). Any such order shall become effective at the ex-
piration of 30 days after service upon such regulated entity and
such party (except in the case of an order issued upon consent,
which shall become effective at the time specified therein). Such
order shall remain effective and enforceable except to such extent as
it is stayed, modified, terminated, or set aside by action of the Direc-
tor or a reviewing court.
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(d) PROHIBITION OF CERTAIN SPECIFIC ACTIVITIES.—Any person
subject to an order issued under this section shall not—

(1) participate in any manner in the conduct of the affairs of
any regulated entity;

(2) solicit, procure, transfer, attempt to transfer, vote, or at-
tempt to vote any proxy, consent, or authorization with respect
to any voting rights in any regulated entity;

(3) violate any voting agreement previously approved by the
Director; or

(4) vote for a director, or serve or act as a regulated entity-
affiliated party.

(e) INDUSTRY-WIDE PROHIBITION.—

(1) IN GENERAL.—Except as provided in paragraph (2), any
person who, pursuant to an order issued under this section, has
been removed or suspended from office in a regulated entity or
prohibited from participating in the conduct of the affairs of a
regulated entity may not, while such order is in effect, continue
or commence to hold any office in, or participate in any manner
in the conduct of the affairs of, any regulated entity.

(2) EXCEPTION IF DIRECTOR PROVIDES WRITTEN CONSENT.—If,
on or after the date an order is issued under this section which
removes or suspends from office any regulated entity-affiliated
party or prohibits such party from participating in the conduct
of the affairs of a regulated entity, such party receives the writ-
ten consent of the Director, the order shall, to the extent of such
consent, cease to apply to such party with respect to the regu-
lated entity described in the written consent. If the Director
grants such a written consent, it shall publicly disclose such
consent.

(3) VIOLATION OF PARAGRAPH (1) TREATED AS VIOLATION OF
ORDER.—Any violation of paragraph (1) by any person who is
subject to an order described in such subsection shall be treated
as a violation of the order.

(f) APPLICABILITY.—This section shall only apply to a person who
is an individual, unless the Director specifically finds that it should
apply to a corporation, firm, or other business enterprise.

(g) STAY OF SUSPENSION AND PROHIBITION OF REGULATED ENTI-
TY-AFFILIATED PARTY.—Within 10 days after any regulated entity-
affiliated party has been suspended from office and/or prohibited
from participation in the conduct of the affairs of a regulated entity
under this section, such party may apply to the United States Dis-
trict Court for the District of Columbia, or the United States district
court for the judicial district in which the headquarters of the regu-
lated entity is located, for a stay of such suspension and /or prohibi-
tion and any prohibition under subsection (b)(1)(B) pending the
completion of the administrative proceedings pursuant to the notice
served upon such party under this section, and such court shall
have jurisdiction to stay such suspension and /or prohibition.

(h) SUSPENSION OR REMOVAL OF REGULATED ENTITY-AFFILIATED
PARTY CHARGED WITH FELONY.—

(1) SUSPENSION OR PROHIBITION.—

(A) IN GENERAL.—Whenever any regulated entity-affili-
ated party is charged in any information, indictment, or
complaint, with the commission of or participation in a
crime involving dishonesty or breach of trust which is pun-
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ishable by imprisonment for a term exceeding one year
under State or Federal law, the Director may, if continued
service or participation by such party may pose a threat to
the regulated entity or impair public confidence in the regu-
lated entity, by written notice served upon such party—

(i) suspend such party from office or prohibit such
party from further participation in any manner in the
conduct of the affairs of any regulated entity; and

(it) prohibit the regulated entity from releasing to or
on behalf of the regulated entity-affiliated party any
compensation or other payment of money or other thing
of current or potential value in connection with the pe-
riod of any such suspension or with any resignation,
removal, retirement, or other termination of employ-
ment or office of the party.

(B) PROVISIONS APPLICABLE TO NOTICE.—

(i) CorPy.—A copy of any notice under paragraph
(1)(A) shall also be served upon the regulated entity.

(ii) EFFECTIVE PERIOD.—A suspension or prohibition
under subparagraph (A) shall remain in effect until the
information, indictment, or complaint referred to in
such subparagraph is finally disposed of or until ter-
minated by the Director.

(2) REMOVAL OR PROHIBITION.—

(A) IN GENERAL.—If a judgment of conviction or an
agreement to enter a pretrial diversion or other similar pro-
gram is entered against a regulated entity-affiliated party
in connection with a crime described in paragraph (1)(A),
at such time as such judgment is not subject to further ap-
pellate review, the Director may, if continued service or par-
ticipation by such party may pose a threat to the regulated
entity or impair public confidence in the regulated entity,
issue and serve upon such party an order that—

(i) removes such party from office or prohibits such
party from further participation in any manner in the
conduct of the affairs of the regulated entity without
the prior written consent of the Director; and

(it) prohibits the regulated entity from releasing to or
on behalf of the regulated entity-affiliated party any
compensation or other payment of money or other thing
of current or potential value in connection with the ter-
mination of employment or office of the party.

(B) PROVISIONS APPLICABLE TO ORDER.—

(i) Copy.—A copy of any order under paragraph
(2)(A) shall also be served upon the regulated entity,
whereupon the regulated entity-affiliated party who is
subject to the order (if a director or an officer) shall
cease to be a director or officer of such regulated entity.

(ii) EFFECT OF ACQUITTAL.—A finding of not guilty
or other disposition of the charge shall not preclude the
Director from instituting proceedings after such finding
or disposition to remove such party from office or to
prohibit further participation in regulated entity af-
fairs, and to prohibit compensation or other payment of
money or other thing of current or potential value in
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connection with any resignation, removal, retirement,
or other termination of employment or office of the
party, pursuant to subsections (a), (d), or (e) of this sec-
tion.

(iti) EFFECTIVE PERIOD.—Any notice of suspension or
order of removal issued under this subsection shall re-
main effective and outstanding until the completion of
any hearing or appeal authorized under paragraph (4)
unless terminated by the Director.

(3) AUTHORITY OF REMAINING BOARD MEMBERS.—If at any
time, because of the suspension of one or more directors pursu-
ant to this section, there shall be on the board of directors of
a regulated entity less than a quorum of directors not so sus-
pended, all powers and functions vested in or exercisable by
such board shall vest in and be exercisable by the director or
directors on the board not so suspended, until such time as
there shall be a quorum of the board of directors. In the event
all of the directors of a regulated entity are suspended pursuant
to this section, the Director shall appoint persons to serve tem-
porarily as directors in their place and stead pending the termi-
nation of such suspensions, or until such time as those who
have been suspended cease to be directors of the regulated entity
and their respective successors take office.

(4) HEARING REGARDING CONTINUED PARTICIPATION.—Within
30 days from service of any notice of suspension or order of re-
moval issued pursuant to paragraph (1) or (2) of this sub-
section, the regulated entity-affiliated party concerned may re-
quest in writing an opportunity to appear before the Director to
show that the continued service to or participation in the con-
duct of the affairs of the regulated entity by such party does not,
or is not likely to, pose a threat to the interests of the regulated
entity or threaten to impair public confidence in the regulated
entity. Upon receipt of any such request, the Director shall fix
a time (not more than 30 days after receipt of such request, un-
less extended at the request of such party) and place at which
such party may appear, personally or through counsel, before
one or more members of the Director or designated employees of
the Director to submit written materials (or, at the discretion of
the Director, oral testimony) and oral argument. Within 60 days
of such hearing, the Director shall notify such party whether the
suspension or prohibition from participation in any manner in
the conduct of the affairs of the regulated entity will be contin-
ued, terminated, or otherwise modified, or whether the order re-
moving such party from office or prohibiting such party from
further participation in any manner in the conduct of the af-
fairs of the regulated entity, and prohibiting compensation in
connection with termination will be rescinded or otherwise
modified. Such notification shall contain a statement of the
basis for the Director’s decision, if adverse to such party. The
Director is authorized to prescribe such rules as may be nec-
essary to effectuate the purposes of this subsection.

(1) HEARINGS AND JUDICIAL REVIEW.—

(1) VENUE AND PROCEDURE.—Any hearing provided for in
this section shall be held in the District of Columbia or in the
Federal judicial district in which the headquarters of the regu-
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lated entity is located, unless the party afforded the hearing
consents to another place, and shall be conducted in accordance
with the provisions of chapter 5 of title 5, United States Code.
After such hearing, and within 90 days after the Director has
notified the parties that the case has been submitted to it for
final decision, it shall render its decision (which shall include
findings of fact upon which its decision is predicated) and shall
issue and serve upon each party to the proceeding an order or
orders consistent with the provisions of this section. Judicial re-
view of any such order shall be exclusively as provided in this
subsection. Unless a petition for review is timely filed in a court
of appeals of the United States, as provided in paragraph (2),
and thereafter until the record in the proceeding has been filed
as so provided, the Director may at any time, upon such notice
and in such manner as it shall deem proper, modify, terminate,
or set aside any such order. Upon such filing of the record, the
Director may modify, terminate, or set aside any such order
with permission of the court.

(2) REVIEW OF ORDER.—Any party to any proceeding under
paragraph (1) may obtain a review of any order served pursu-
ant to paragraph (1) (other than an order issued with the con-
sent of the regulated entity or the regulated entity-affiliated
party concerned, or an order issued under subsection (h) of this
section) by the filing in the United States Court of Appeals for
the District of Columbia Circuit or court of appeals of the
United States for the circuit in which the headquarters of the
regulated entity is located, within 30 days after the date of serv-
ice of such order, a written petition praying that the order of
the Director be modified, terminated, or set aside. A copy of
such petition shall be forthwith transmitted by the clerk of the
court to the Director, and thereupon the Director shall file in
the court the record in the proceeding, as provided in section
2112 of title 28, United States Code. Upon the filing of such pe-
tition, such court shall have jurisdiction, which upon the filing
of the record shall (except as provided in the last sentence of
paragraph (1)) be exclusive, to affirm, modify, terminate, or set
aside, in whole or in part, the order of the Director. Review of
such proceedings shall be had as provided in chapter 7 of title
5, United States Code. The judgment and decree of the court
shall be final, except that the same shall be subject to review
by the Supreme Court upon certiorari, as provided in section
1254 of title 28, United States Code.

(3) PROCEEDINGS NOT TREATED AS STAY.—The commencement
of proceedings for judicial review under paragraph (2) shall
not, unless specifically ordered by the court, operate as a stay
of any order issued by the Director.

SEC. 1378. CRIMINAL PENALTY.

Whoever, being subject to an order in effect under section 1377,
without the prior written approval of the Director, knowingly par-
ticipates, directly or indirectly, in any manner (including by engag-
ing in an activity specifically prohibited in such an order) in the
conduct of the affairs of any regulated entity shall, notwithstanding
section 3571 of title 18, be fined not more than $1,000,000, impris-
oned for not more than 5 years, or both.
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SEC. [1377] 1379. NOTICE AFTER SEPARATION FROM SERVICE.

The resignation, termination of employment or participation, or
separation of a director or executive officer of [an enterprisel a
regulated entity, or of a regulated entity-affiliated party, shall not
affect the jurisdiction and authority of the Director to issue any no-
tice and proceed under this subtitle against any [such director or
executive officer] such director, executive officer, or regulated entity-
affiliated party, if such notice is served before the end of the 2-year
period beginning on the date [such director or executive officerl
such director, executive officer, or regulated entity-affiliated party
ceases to be associated with [the enterprisel the regulated entity.

SEC. [1378] 1379A. PRIVATE RIGHTS OF ACTION.

This title and the amendments made by this title shall not create
any private right of action on behalf of any person against [an en-
terprisel a regulated entity, or any director or executive officer of
[an enterprisel a regulated entity, or against a regulated entity-af-
filiated party, or impair any existing private right of action under
other applicable law.

SEC. [1379] 1379B. PUBLIC DISCLOSURE OF FINAL ORDERS AND
AGREEMENTS.
(a) kock o3k

* * & & * * *

(¢) DELAY OF PuBLIC DiSCLOSURE UNDER EXCEPTIONAL CIR-
CUMSTANCES.—If the Director makes a determination in writing
that the public disclosure of any final order pursuant to subsection
(a) would seriously threaten the financial health or security of [the
enterprisel the regulated entity, the Director may delay the public
disclosure of such order for a reasonable time.

* * & * * * &

SEC. [1379A] 1379C. NOTICE OF SERVICE.

Any service required or authorized to be made by the Director
under this subtitle may be made by registered mail, or in such
other manner reasonably calculated to give actual notice as the Di-
rector may by regulation or otherwise provide.

SEC. [1379B] 1379D. SUBPOENA AUTHORITY.
(a) * * *

* * *k & * * k

(c) ENFORCEMENT.—The Director may [request the Attorney
General of the United States tol, in the discretion of the Director,
bring an action in the United States district court for the judicial
district in which such proceeding is being conducted, or where the
witness resides or conducts business, or the United States District
Court for the District of Columbia, or request that the Attorney Gen-
eral of the United States bring such an action, for enforcement of
any subpoena or subpoena duces tecum issued pursuant to this sec-
tion [or may, under the direction and control of the Attorney Gen-
eral, bring such an action]. Such courts shall have jurisdiction and
power to order and require compliance therewith.

(d) FEES AND EXPENSES.—Witnesses subpoenaed under this sec-
tion shall be paid the same fees and mileage that are paid wit-
nesses in the district courts of the United States. Any court having
jurisdiction of any proceeding instituted under this section by [an
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enterprisel a regulated entity may allow to any such party such
reasonable expenses and attorneys fees as the court deems just and
proper. Such expenses and fees shall be paid by [the enterprisel
the regulated entity or from its assets.

Subtitle D—Amendments to Charter Acts
of Enterprises

* * *k & * * *k

[SEC. 1383. IMPLEMENTATION.

[(a) IN GENERAL.—The Secretary of Housing and Urban Develop-
ment and the Director, as appropriate, shall issue any final regula-
tions necessary to implement the amendments made by this sub-
title not later than the expiration of the 18-month period beginning
on the date of the enactment of this Act.

[(b) NoTiCE AND COMMENT.—The regulations under this section
shall be issued after notice and opportunity for public comment

pursuant to the provisions of section 553 of title 5, United States
Code.l

SECTION 111 OF THE ACT OF OCTOBER 28, 1974
(Public Law 93-495)

AN ACT To increase deposit insurance from $20,000 to $40,000, to provide full in-
surance for public unit deposits of $100,000 per account, to establish a National
Commission on Electronic Fund Transfers, and for other purposes.

INDEPENDENCE OF FINANCIAL REGULATORY AGENCIES

SEC. 111. No officer or agency of the United States shall have
any authority to require the Securities and Exchange Commission,
the Board of Governors of the Federal Reserve System, the Federal
Deposit Insurance Corporation, the Comptroller of the Currency,
the Director of the Office of Thrift Supervision, [the Federal Hous-
ing Finance Boardl the Director of the Federal Housing Finance
Agency, or the National Credit Union Administration to submit leg-
islative recommendations, or testimony, or comments on legisla-
tion, to any officer or agency of the United States for approval,
comments, or review, prior to the submission of such recommenda-
tions, testimony, or comments to the Congress if such recommenda-
tions, testimony, or comments to the Congress include a statement
indicating that the views expressed therein are those of the agency
submitting them and do not necessarily represent the views of the
President.

FEDERAL HOME LOAN BANK ACT

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may
be cited as the “Federal Home Loan Bank Act.”
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DEFINITIONS

SEC. 2. As used in this Act—

[(1) BoARD.—The terms “Finance Board” and “Board” mean
the Federal Housing Finance Board established under section
2A.1

[(2)] (1)(A) BANK.—The term “Federal Home Loan Bank” or
“Bank” means a bank established under the authority of the
Federal Home Loan Bank Act.

(B) BANK SYSTEM.—The term “Federal Home Loan Bank Sys-
tem” means the Federal Home Loan Banks under the super-
vision of [the Board] the Director.

[(3)] (2) STATE.—The term “State”, in addition to the States
of the United States, includes the District of Columbia, Guam,
Puerto Rico, the United States Virgin Islands, American
Samoa, and the Commonwealth of the Northern Mariana Is-
lands.

[(4)] (3) The term “member” means any institution which has
subscribed for the stock of a Federal Home Loan Bank.

[(5)] (4) The term “home mortgage loan” means a loan made by
a member upon the security of a home mortgage.

[(6)] (5) The term “home mortgage” means a mortgage upon real
estate, in fee simple, or on a leasehold (1) under a lease for not less
than ninety-nine years which is renewable or (2) under a lease hav-
ing a period of not less than fifty years to run from the date the
mortgage was executed, upon which is located, or which comprises
or includes, one or more homes or other dwelling units, all of which
may be defined by [the Boardl the Director, and shall include, in
addition to first mortgages, such classes of first liens as are com-
monly given to secure advances on real estate by institutions au-
thorized under this Act to become members, under the laws of the
State in which the real estate is located, together with the credit
instruments, if any, secured thereby.

[(7)] (6) The term “unpaid principal,” when used in respect of a
loan secured by a home mortgage means the principal thereof less
the sum of (1) payments made on such principal, and (2) in cases
where shares or stock are pledged as security for the loan, the pay-
ments made on such shares or stock plus earnings or dividends ap-
portioned or credited thereon.

[(8)] (7) An “amortized” or “installment” home mortgage loan
shall, for the purposes of this Act, be a home mortgage loan to be
repaid or liquidated in not less than eight years by means of reg-
ular weekly, monthly, or quarterly payments made directly in re-
duction of the debt or upon stock or shares pledged as collateral for
the repayment of such loan.

[(9)] (8) SAVINGS ASSOCIATION.—The term “savings associa-
tion” has the meaning given to such term in section 3 of the
Federal Deposit Insurance Act.

[(10) CHAIRPERSON.—The term “Chairperson” means the
Chairperson of the Board.

[(11) SECRETARY.—The term “Secretary” means the Sec-
retary of Housing and Urban Development.]

[(12)] (9) INSURED DEPOSITORY INSTITUTION.—The term “in-
sured depository institution” means—
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(A) an insured depository institution (as defined in sec-
tion 3 of the Federal Deposit Insurance Act), and

(B) except as used in sections 21A and 21B, an insured
credit union (as defined in section 101 of the Federal Cred-
it Union Act).

[(13)] (10) COMMUNITY FINANCIAL INSTITUTION.—

(A) IN GENERAL.—The term “community financial insti-
tution” means a member—

(i) the deposits of which are insured under the Fed-
eral Deposit Insurance Act; and

(i) that has, as of the date of the transaction at
issue, less than [$500,000,000] $1,000,000,000 in av-
erage total assets, based on an average of total assets
over the 3 years preceding that date.

(B) ADJUSTMENTS.—The [$500,000,0001 $1,000,000,000
limit referred to in subparagraph (A)(ii) shall be adjusted
annually by [the Finance Board] the Director, based on
the annual percentage increase, if any, in the Consumer
Price Index for all urban consumers, as published by the
Department of Labor.

(11) DIRECTOR.—The term “Director” means the Director of
the Federal Housing Finance Agency.

(12) AGENCY.—The term “Agency” means the Federal Housing
Finance Agency.

[SEC. 2A. FEDERAL HOUSING FINANCE BOARD.
[(a) ESTABLISHMENT.—

[(1) IN GENERAL.—There is established the Federal Housing
Finance Board, which shall succeed to the authority of the Fed-
eral Home Loan Bank Board with respect to the Federal Home
Loan Banks.

[(2) StaTUS.—The Board shall be an independent agency in
the executive branch of the Government.

[(3) DUTIES.—

[(A) SAFETY AND SOUNDNESS.—The primary duty of the
Board shall be to ensure that the Federal Home Loan Banks
operate in a financially safe and sound manner.

[(B) OTHER DUTIES.—To the extent consistent with subpara-
graph (A), the duties of the Board shall also be—

[(i) to supervise the Federal Home Loan Banks;

[(ii) to ensure that the Federal Home Loan Banks carry
out their housing finance mission; and

[(iii) to ensure that the Federal Home Loan Banks re-
main adequately capitalized and able to raise funds in the
capital markets.

[(b) MANAGEMENT.—

[(1) IN GENERAL.—The management of the Board shall be
vested in a Board of Directors consisting of 5 directors as fol-
lows:

[(A) The Secretary who shall serve without additional
compensation.

[(B) Four citizens of the United States, appointed by the
President, by and with the advice and consent of the Sen-
ate, each of whom shall hold office for a term of 7 years.

[(2) PROVISIONS RELATING TO APPOINTED DIRECTORS.—
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[(A) IN GENERAL.—The directors appointed pursuant to
paragraph (1)(B) shall be from among persons with exten-
sive experience or training in housing finance or with a
commitment to providing specialized housing credit. An
appointed director shall not hold any other appointed office
during his or her term as director. Not more than 3 direc-
tors shall be members of the same political party. Not
more than 1 appointed director shall be from any single
district of the Federal Home Loan Bank System. Nomina-
tions pursuant to this subparagraph shall be referred in
the Senate to the Committee on Banking, Housing, and
Urban Affairs.

[(B) CONSUMER REPRESENTATIVE.—At least 1 director
shall be chosen from an organization with more than a 2-
year history of representing consumer or community inter-
ests on banking services, credit needs, housing, or finan-
cial consumer protections.

[(C) LIMITATIONS ON CONFLICTS OF INTEREST.—No direc-
tor may—

[Gi) serve as a director or officer of any Federal
Home Loan Bank or any member of any Bank; or

[(ii) hold shares of, or any other financial interest
in, any member of any such Bank.

[(D) CLARIFICATION OF STATUS.—

[(i) IN GENERAL.—The directors appointed pursuant
to paragraph (1)(B) shall serve on a full-time basis
after December 31, 1993.

[(ii) RULE OF CONSTRUCTION.—Clause (i) shall not
be construed as implying that any other position may
be filled or held on a less than full-time basis.

[(3) INITIAL TERMS.—Notwithstanding paragraph (2), of the
directors first appointed—

[(A) one shall be appointed for a term of 1 year;

[(B) one shall be appointed for a term of 3 years; and

[(C) one shall be appointed for a term of 5 years.

[(c) CHAIRPERSON; TRANSITIONAL PROVISIONS.—

[(1) IN GENERAL.—The President shall designate 1 of the ap-
pointed directors to be the Chairperson of the Board. The
Chairperson shall designate another director to serve as Acting
Chairperson during the absence or disability of the Chair-
person.

[(2) TRANSITIONAL PROVISION.—Beginning on the date of en-
actment of the Financial Institutions Reform, Recovery, and
Enforcement Act of 1989, until such time that at least 2 direc-
tors are appointed and confirmed pursuant to subsection (b),
the Secretary shall act for all purposes and with the full pow-
ers of the Board of Directors. The Secretary may utilize the
services of employees from the Department of Housing and
Urban Development to perform services for the Board of Direc-
tors during such transition period.

[(d) VACANCIES.—

[(1) IN GENERAL.—Any vacancy on the Board of Directors
shall be filled in the manner in which the original appointment
was made. Any director appointed to fill a vacancy occurring
before the expiration of the term for which such director’s pred-
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ecessor was appointed shall be appointed only for the remain-
der of such term. Each director may continue to serve until a
successor has been appointed and qualified.

[(2) THE SECRETARY.—In the event of a vacancy in the office
of Secretary or during the absence or disability of the Sec-
retary, the Acting Secretary shall act as a director in place of
the Secretary.

[SEC. 2B. POWERS AND DUTIES.
[(a) GENERAL POWERS.—The Board shall have the following pow-
ers:

[(1) To supervise the Federal Home Loan Banks and to pro-
mulgate and enforce such regulations and orders as are nec-
essary from time to time to carry out the provisions of this Act.

[(2) To suspend or remove for cause a director, officer, em-
ployee, or agent of any Federal Home Loan Bank or joint office.
The cause of such suspension or removal shall be commu-
nicated in writing to such director, officer, employee, or agent
and to such Bank or joint office. Notwithstanding any other
provision of this Act, no officer, employee, or agent of a Bank
or joint office shall be a Federal officer or employee under any
definition of either term in title 5, United States Code.

[(3) To determine necessary expenditures of the Board under
this Act and the manner in which such expenditures shall be
incurred, allowed, and paid.

[(4) To use the United States mails in the same manner and
under the same conditions as a department or agency of the
United States.

[(5) To issue and serve a notice of charges upon a Federal
home loan bank or upon any executive officer or director of a
Federal home loan bank if, in the determination of the Finance
Board, the Bank, executive officer, or director is engaging or
has engaged in, or the Finance Board has reasonable cause to
believe that the Bank, executive officer, or director is about to
engage in an unsafe or unsound practice in conducting the
business of the bank, or any conduct that violates any provi-
sion of this Act or any law, order, rule, or regulation or any
condition imposed in writing by the Finance Board in connec-
tion with the granting of any application or other request by
the Bank, or any written agreement entered into by the Bank
with the agency, in accordance with the procedures provided in
subsection (c¢) or (f) of section 1371 of the Federal Housing En-
terprises Financial Safety and Soundness Act of 1992. Such au-
thority includes the same authority to issue an order requiring
a party to take affirmative action to correct conditions result-
ing from violations or practices or to limit activities of a Bank
or any executive officer or director of a Bank as appropriate
Federal banking agencies have to take with respect to insured
depository institutions under paragraphs (6) and (7) of section
8(b) of the Federal Deposit Insurance Act, and to have all other
powers, rights, and duties to enforce this Act with respect to
the Federal home loan banks and their executive officers and
directors as the Office of Federal Housing Enterprise Oversight
has to enforce the Federal Housing Enterprises Financial Safe-
ty and Soundness Act of 1992, the Federal National Mortgage
Association Charter Act, or the Federal Home Loan Mortgage
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Corporation Act with respect to the Federal housing enter-
prises under subtitle C (other than section 1371) of the Federal
Housing Enterprises Financial Safety and Soundness Act of
1992.

[(6) To address any insufficiencies in capital levels resulting
gom the application of section 5(f) of the Home Owners’ Loan

ct.

[(7) To act in its own name and through its own attorneys—

[(A) in enforcing any provision of this Act or any regula-
tion promulgated under this Act; or

[(B) in any action, suit, or proceeding to which the Fi-
nance Board is a party that involves the Board’s regulation
or supervision of any Federal home loan bank.

[(b) STAFF.—

[(1) BOARD STAFF.—Subject to title IV of the Financial Insti-
tutions Reform, Recovery, and Enforcement Act of 1989, the
Board may employ, direct, and fix the compensation and num-
ber of employees, attorneys, and agents of the Federal Housing
Finance Board, except that in no event shall the Board dele-
gate any function to any employee, administrative unit of any
Bank, or joint office of the Federal Home Loan Bank System.
The prohibition contained in the preceding sentence shall not
apply to the delegation of ministerial functions including
issuing consolidated obligations pursuant to section 11(b). In
directing and fixing such compensation, the Board shall con-
sult with and maintain comparability with the compensation at
the Federal bank regulatory agencies. Such compensation shall
be paid without regard to the provisions of other laws applica-
ble to officers or employees of the United States, except the
Chairperson and other Directors shall be compensated as pre-
scribed in sections 5314 and 5315 of title 5, United States
Code, respectively.

[(2) ABOLITION OF JOINT OFFICES.—The joint or collective of-
fices of the Federal Home Loan Bank System, except for the
Office of Finance, are hereby abolished.

[(c) RECEIPTS OF THE BOARD.—Receipts of the Board derived
from assessments levied upon the Federal Home Loan Banks and
from other sources (other than receipts from the sale of consoli-
dated Federal Home Loan Bank bonds and debentures issued
under section 11 of this Act) shall be deposited in the Treasury of
the United States. Salaries of the directors and other employees of
the Board and all other expenses thereof may be paid from such
assessments or other sources and shall not be construed to be Gov-
ernment Funds or appropriated monies, or subject to apportion-
ment for the purposes of chapter 15 of title 31, United States Code,
or any other authority.

[(d) ANNUAL REPORT.—The Board shall make an annual report
to the Congress.]

FEDERAL HOME LOAN BANKS

SEC. 3. As soon as practicable [the Board] the Director shall di-
vide the continental United States, Puerto Rico, the Virgin Islands,
Guam, and the Territories of Alaska and Hawaii into not less than
eight nor more than twelve districts. Such districts shall be appor-
tioned with due regard to the convenience and customary course of
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business of the institutions eligible to and likely to subscribe for
stock of a Federal Home Loan Bank to be formed under this Act,
but no such district shall contain a fractional part of any State.
The districts thus created may be readjusted and new districts may
from time to time be created by [the Board] the Director, not to
exceed twelve in all. Such districts shall be known as Federal
Home Loan Bank districts and may be designated by number. As
soon as practicable [the Board] the Director shall establish, in each
district, a Federal Home Loan Bank at such city as may be des-
ignated by [the Boardl the Director. Its title shall include the
name of the city at which it is established.

ELIGIBILITY OF MEMBERS AND NONMEMBER BORROWERS

SEC. 4. (a) CRITERIA FOR ELIGIBILITY.—

(1) IN GENERAL.—Any building and loan association, savings
and loan association, cooperative bank, homestead association,
insurance company, savings bank, or any insured depository
institution (as defined in section 2 of this Act), shall be eligible
to become a member of a Federal Home Loan Bank if such in-
stitution—

(A) is duly organized under the laws of any State or of
the United States;

(B) is subject to inspection and regulation under the
banking laws, or under similar laws, of the State or of the
United States; and

(C) makes such home mortgage loans as, in the judg-
ment of [the Board] the Director, are long-term loans (ex-
cept that in the case of a savings bank, this subparagraph
applies only if, in the judgment of [the Board] the Direc-
tor, its time deposits, as defined in section 19 of the Fed-
eral Reserve Act, warrant its making such loans).

* * * * * * &

(3) CERTAIN INSTITUTIONS.—An insured depository institu-
tion commencing its initial business operations after January
1, 1989, may become a member of a Federal Home Loan Bank
if it complies with regulations and orders prescribed by [the
Board] the Director for the 10 percent asset requirement (de-
scribed in the paragraph (2)) within one year after the com-
mencement of its operations.

* * * * * * *

(b) An institution eligible to become a member under this section
may become a member only of, or secure advances from, the Fed-
eral Home Loan Bank of the district in which is located the institu-
tion’s principal place of business, or of the bank of a district adjoin-
ing such district, if demanded by convenience and then only with
the approval of [the Board] the Director.

(c) Notwithstanding the provisions of clause (2) of subsection (a)
of this section requiring inspection and regulation under law as a
condition with respect to eligibility for membership, any building
and loan association which would be eligible to become a member
of a Federal Home Loan Bank except for the fact that it is not sub-
ject to inspection and regulation under the banking laws or similar
laws of the State in which such association is organized shall, upon
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subjecting itself to such inspection and regulation as [the Boardl
the Director shall prescribe, be eligible to become a member.

SEC. 6. CAPITAL STRUCTURE OF FEDERAL HOME LOAN BANKS.
(a) REGULATIONS.—

(1) CAPITAL STANDARDS.—Not later than 18 months after the
date of the enactment of the Federal Home Loan Bank System
Modernization Act of 1999, [the Finance Board] the Director
shall issue regulations prescribing uniform capital standards
applicable to each Federal home loan bank, which shall require
each such bank to meet—

(A) * *

* * & * * * &

(3) RISK-BASED CAPITAL STANDARDS.—

[(A) IN GENERAL.—Each Federal home loan bank shall
maintain permanent capital in an amount that is suffi-
cient, as determined in accordance with the regulations of
the Finance Board, to meet—

[(i) the credit risk to which the Federal home loan
bank is subject; and

[(ii) the market risk, including interest rate risk, to
which the Federal home loan bank is subject, based on
a stress test established by the Finance Board that
rigorously tests for changes in market variables, in-
cluding changes in interest rates, rate volatility, and
changes in the shape of the yield curve.l

(A) RISK-BASED CAPITAL STANDARDS.—The Director shall,
by regulation, establish risk-based capital standards for the
Federal home loan banks to ensure that the Federal home
loan banks operate in a safe and sound manner, with suffi-
cient permanent capital and reserves to support the risks
that arise in the operations and management of the Federal
home loans banks.

(B) CONSIDERATION OF OTHER RISK-BASED STANDARDS.—
In establishing the risk-based standard under subpara-
graph [(A)(ii)]l (A), [the Finance Boardl the Director shall
take due consideration of any risk-based capital test estab-
lished pursuant to section 1361 of the Federal Housing En-
terprises Financial Safety and Soundness Act of 1992 (12
U.S.C. 4611) for the enterprises (as defined in that Act),
with such modifications as [the Finance Board] the Direc-
tor determines to be appropriate to reflect differences in
operations between the Federal home loan banks and
those enterprises.

(4) OTHER REGULATORY REQUIREMENTS.—The regulations
issued by [the Finance Board] the Director under paragraph
(1) shall—

* * * * * * *

(5) DEFINITIONS OF CAPITAL.—For purposes of determining
compliance with the capital standards established under this

subsection—
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(B) total capital of a Federal home loan bank shall in-
clude—

(i) permanent capital;

(i1) the amounts paid for the Class A stock;

(iii) consistent with generally accepted accounting
principles, and subject to the regulation of [the Fi-
nance Boardl the Director, a general allowance for
losses, which may not include any reserves or allow-
ances made or held against specific assets; and

(iv) any other amounts from sources available to ab-
sorb losses incurred by the bank that [the Finance
Board] the Director determines by regulation to be ap-
propriate to include in determining total capital.

(6) TRANSITION PERIOD.—Notwithstanding any other provi-
sion of this Act, the requirements relating to purchase and re-
tention of capital stock of a Federal home loan bank by any
member thereof in effect on the day before the date of the en-
actment of the Federal Home Loan Bank System Moderniza-
tion Act of 1999, shall continue in effect with respect to each
Federal home loan bank until the regulations required by this
subsection have taken effect and the capital structure plan re-
quired by subsection (b) has been approved by [the Finance
Board] the Director and implemented by such bank.

(b) CAPITAL STRUCTURE PLAN.—

(1) APPROVAL OF PLANS.—Not later than 270 days after the
date of publication by [the Finance Board] the Director of final
regulations in accordance with subsection (a), the board of di-
rectors of each Federal home loan bank shall submit for [Fi-
nance Board approvall approval by the Director a plan estab-
lishing and implementing a capital structure for such bank
that (A) % *

* * * * * * *

(C) meets the minimum capital standards and require-
ments established under subsection (a) and other regula-
tions prescribed by [the Finance Board] ¢he Director.

(2) APPROVAL OF MODIFICATIONS.—The board of directors of
a Federal home loan bank shall submit to [the Finance Board]
the Director for approval any modifications that the bank pro-
poses to make to an approved capital structure plan.

(c) CONTENTS OF PLAN.—The capital structure plan of each Fed-
eral home loan bank shall contain provisions addressing each of the
following:

(1) MINIMUM INVESTMENT.—

(B) INVESTMENT ALTERNATIVES.—

(i) IN GENERAL.—In establishing the minimum in-
vestment required for each member under subpara-
graph (A), a Federal home loan bank may, in its dis-
cretion, include any 1 or more of the requirements re-
ferred to in clause (ii), or any other provisions ap-
proved by [the Finance Board] the Director.

* * *k & * * *k
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(C) MiniMUM AMOUNT.—Each capital structure plan of a
Federal home loan bank shall require that the minimum
stock investment established for members shall be set at
a level that is sufficient for the bank to meet the minimum
capital requirements established by [the Finance Board]
the Director under subsection (a).

(D) ADJUSTMENTS TO MINIMUM REQUIRED INVESTMENT.—
The capital structure plan of each Federal home loan bank
shall impose a continuing obligation on the board of direc-
tors of the bank to review and adjust the minimum invest-
ment required of each member of that bank, as necessary
to ensure that the bank remains in compliance with appli-
cable minimum capital levels established by [the Finance
Board] the Director, and shall require each member to
comply promptly with any adjustments to the required
minimum investment.

* * * & * * *

(4) CLASSES OF STOCK.—

(A) IN GENERAL.—The capital structure plan of a Federal
home loan bank shall afford each member of that bank the
option of maintaining its required investment in the bank
through the purchase of any combination of classes of
stock authorized by the board of directors of the bank and
approved by [the Finance Board] the Director in accord-
ance with its regulations.

(B) RIGHTS REQUIREMENT.—A Federal home loan bank
shall include in its capital structure plan provisions estab-
lishing terms, rights, and preferences, including minimum
investment, dividends, voting, and liquidation preferences
of each class of stock issued by the bank, consistent with
[Finance Board regulations] regulations of the Director
and market requirements.

(C) REDUCED MINIMUM INVESTMENT.—The capital struc-
ture plan of a Federal home loan bank may provide for a
reduced minimum stock investment for any member of
that bank that elects to purchase Class B in a manner
that is consistent with meeting the minimum capital re-
quirements of the bank, as established by [the Finance
Board] the Director.

* * & & * * &

(6) BANK REVIEW OF PLAN.—Before filing a capital structure
plan with [the Finance Board]l the Director, each Federal
home loan bank shall conduct a review of the plan by—

* * *k & * * *k

(d) TERMINATION OF MEMBERSHIP.—

(1) VOLUNTARY WITHDRAWAL.—Any member may withdraw
from a Federal home loan bank if the member provides written
notice to the bank of its intent to do so and if, on the date of
withdrawal, there is in effect a certification by [the Finance
Board] the Director that the withdrawal will not cause the
Federal Home Loan Bank System to fail to meet its obligation
under section 21B(f)(2)(C) to contribute to the debt service for
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the obligations issued by the Resolution Funding Corporation.
The applicable stock redemption notice periods shall commence
upon receipt of the notice by the bank. Upon the expiration of
the applicable notice period for each class of redeemable stock,
the member may surrender such stock to the bank, and shall
be entitled to receive in cash the par value of the stock. During
the applicable notice periods, the member shall be entitled to
dividends and other membership rights commensurate with
continuing stock ownership.
(2) INVOLUNTARY WITHDRAWAL.—

(A) IN GENERAL.—The board of directors of a Federal
home loan bank may terminate the membership of any in-
stitution if, subject to [Finance Board regulations] regula-
tions of the Director, it determines that—

& £ % * & £ %

(f) IMPAIRMENT OF CAPITAL.—If [the Finance Board] the Director
or the board of directors of a Federal home loan bank determines
that the bank has incurred or is likely to incur losses that result
in or are expected to result in charges against the capital of the
bank, the bank shall not redeem or repurchase any stock of the
bank without the prior approval of [the Finance Board] the Direc-
tor while such charges are continuing or are expected to continue.
In no case may a bank redeem or repurchase any applicable capital
stock if, following the redemption, the bank would fail to satisfy
any minimum capital requirement.

(g) REJOINING AFTER DIVESTITURE OF ALL SHARES.—

(2) EXCEPTION FOR WITHDRAWALS FROM MEMBERSHIP BEFORE
1998.—Any institution that withdrew from membership in any
Federal home loan bank before December 31, 1997, may ac-
quire shares of a Federal home loan bank at any time after
that date, subject to the approval of [the Finance Board] the
Director and the requirements of this Act.

* * *k & * * *k

MANAGEMENT OF BANKS

SEC. 7. [(a) The management of each Federal Home Loan Bank
shall be vested in a board of fourteen directors, eight of whom shall
be elected by the members as hereinafter provided in this section
and six of whom shall be appointed by the Board referred to in sec-
tion 2A, all of whom shall be citizens of the United States, and
each of whom shall be either a bona fide resident of the district in
which such bank is located or an officer or director of a member
of such bank located in that district: Provided, That in any district
which includes five or more States the Board may by regulation in-
crease the elective directors to a number not exceeding thirteen
and may increase the appointive directors to a number not exceed-
ing three-fourths the number of elective directors: Provided further,
That, if at any time the number of elective directors in the case of
any district is not at least equal to the number of States in such
district the Board shall exercise the authority conferred by the next
preceding proviso so as to increase such elective directors to a num-
ber at least equal to the number of States in such district. At least
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2 of the Federal Home Loan Bank directors who are appointed by
the Board shall be representatives chosen from organizations with
more than a 2-year history of representing consumer or community
interests on banking services, credit needs, housing, or financial
consumer protections. No Federal Home Loan Bank director who is
appointed pursuant to this subsection may, during such Bank di-
rector’s term of office, serve as an officer of any Federal Home Loan
Bank or a director or officer of any member of a Bank, or hold
shares, or any other financial interest in, any member of a Bank.]

(a) NUMBER; ELECTION; QUALIFICATIONS; CONFLICTS OF INTER-
EST.—

(1) IN GENERAL.—The management of each Federal Home
Loan Bank shall be vested in a board of 13 directors, or such
other number as the Director determines appropriate, each of
whom shall be elected by the members and shall be a citizen of
the United States.

(2) MEMBER DIRECTORS.—A majority of the directors of each
Bank shall be officers or directors of a member of such Bank
that is located in the district in which such Bank is located.

(3) INDEPENDENT DIRECTORS.—At least one-third of the direc-
tors of each Bank shall be independent directors as follows:

(A) IN GENERAL.—Each independent director shall be a
bona fide resident of the district in which such Bank is lo-
cated.

(B) PUBLIC INTEREST DIRECTORS.—At least 2 of the inde-
pendent directors under this paragraph of each Bank shall
be representatives chosen from organizations with more
than a 2-year history of representing consumer or commu-
nity interests on banking services, credit needs, housing, or
financial consumer protections.

(C) OTHER DIRECTORS.—Each independent director that
is not a public interest director under subparagraph (B)
shall have demonstrated knowledge of, or experience in, fi-
nancial management, auditing and accounting, risk man-
agement practices, derivatives, project development, or or-
ganizational management, or such other knowledge or ex-
pertise as the Director may provide by regulation.

(D) CONFLICTS OF INTEREST.—An independent director
under this paragraph of a Bank may not, during such di-
rector’s term of office, serve as an officer of any Federal
Home Loan Bank or as a director or officer of any member
of a Bank.

(b) Each [elective directorshipl member directorship pursuant to
subsection (a)(2) shall be designated by [the Board] the Director as
representing the members located in a particular State, and shall
be filled by a person who is an officer or director of a member lo-
cated in that State, each of which members shall be entitled to
nominate an eligible person for such directorship, and such office
shall be filled from such nominees by a plurality of the votes which
such members may cast in an election held for the purpose of fill-
ing such office, in which election each such member may cast for
such office a number of votes equal to the number of shares of
stock in such bank required by this Act to be held by such member
at the end of the calendar year next preceding the election, as de-
termined pursuant to regulation of [the Board] the Director, but
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not in excess of the average number of shares of stock in such bank
required by this Act to be held at the end of such calendar year
by the respective members of such bank located in such State, as
so determined. Each independent directorship pursuant to sub-
section (a)(3) shall be filled by election by a plurality of the votes
of the members of the Bank at large, in which election each member
shall be entitled to nominate candidates and to cast the same num-
ber of votes as in an election to fill a directorship allocated to the
member’s State. No person who is an officer or director of a member
that fails to meet any applicable capital requirement is eligible to
hold the office of Federal Home Loan Bank director. As used in this
subsection and in subsection (c) of this section, the term “member”
means a member of a Federal home loan bank which was a mem-
ber of such bank at the end of such calendar year.

(c) The number of [electivel directorships designated as rep-
resenting the members located in each separate State in a bank
district shall be determined by [the Board] the Director in the ap-
proximate ratio of the percentage of the required stock, as deter-
mined pursuant to regulation of [the Boardl the Director, of the
members located in that State at the end of the calendar year next
preceding the date of the election to the total required stock, as so
detemined, of all members of such bank at the end of such year,
except that in the case of each State such number shall not be less
than one and shall not be more than six. [Notwithstanding any
other provision of this section, if at any time the number of elective
directorships so designated as representing the members located in
any State would not be at least equal to the total number of elec-
tive directorships which, on December 31, 1960, were filled by offi-
cers or directors of members whose principal places of business
were located in such State, the Board shall add to the board of di-
rectors of the bank of the district in which such State is located
such number of elective directorships, and shall so designate the
directorship or directorships thus added, that the number of elec-
tive directorships designated as representing the members located
in such State will equal said total number. Any elective director-
ship so added shall exist only until the expiration of its first term.
The Board] The Director shall, with respect to each member of a
Federal home loan bank, designate the State in the district of such
bank in which such member shall, for the purposes of this sub-
section and subsection (b) of this section, be deemed to be located,
and may from time to time change any such designation, but if the
principal place of business of any such member is located in a State
of such district it shall be the duty of [the Boardl the Director to
designate such State as the State in which such member shall, for
said purposes, be deemed to be located. [As used in the second sen-
tence of this subsection, the term “total number of elective director-
ships” means the total number of elective directorships on the
board of directors of the bank of the district in which such State
was located on December 31, 1960, and the term “members” where
used for the second time in such sentence means members of such
bank.]

(d) The term of each directorl, whether elected or appointed,]
shall be [3] 4 years. The board of directors of each Federal home
loan bank and [the Finance Boardl the Director shall adjust the
terms of members first elected [or appointed] after the date of the



259

enactment of the [Federal Home Loan Bank System Modernization
Act of 19991 Federal Housing Finance Reform Act of 2005 to ensure
that the terms of the members of the board of directors are stag-
gered with approximately [V51 24 of the terms expiring each year.
If any person, before or after, or partly before and partly after, the
date of the enactment of this sentence, has been elected to each of
three consecutive full terms as [an electivel a director of a Federal
home loan bank in any [electivel directorship or [electivel direc-
torships and has served for all or part of each of said terms, such
person shall not be eligible for election to [an electivel a director-
ship of such bank for a term which begins earlier than two years
after the expiration of the last expiring of said three terms. [The
Board] The Director is hereby authorized to prescribe such rules
and regulations as it may deem necessary or appropriate for the
nomination and election of directors of Federal home loan banks,
including, without limitation on the generality of the foregoing,
rules and regulations with respect to the breaking of ties and with
respect to the inclusion of more than one directorship on a single
ballot and the methods of voting and of determining the results of
voting in such cases.

* * *k & * * *k

[(f) VACANCIES.—

[(1) IN GENERAL.—A Bank director appointed or elected to
fill a vacancy shall be appointed or elected for the unexpired
term of his or her predecessor in office.

[(2) APPOINTED BANK DIRECTORS.—In the event of a vacancy
in any appointive Bank directorship, such vacancy shall be
filled through appointment by the Board for the unexpired
term. If any appointive Bank director shall cease to have the
qualifications set forth in subsection (a), the office held by such
person shall immediately become vacant, but such person may
continue to act as a Bank director until his or her successor
assumes the vacated office or the term of such office expires,
whichever occurs first.

[(3) ELECTED BANK DIRECTORS.—In the event of a vacancy in
any elective Bank directorship, such vacancy shall be filled by
an affirmative vote of a majority of the remaining Bank direc-
tors, regardless of whether such remaining Bank directors con-
stitute a quorum of the Bank’s board of directors. A Bank di-
rector so elected shall satisfy the requirements for eligibility
which were applicable to his predecessor. If any elective Bank
director shall cease to have any qualification set forth in this
section, the office held by such person shall immediately be-
come vacant, and such person shall not continue to act as a
Bank director.]

(f) VACANCIES.—A Bank director elected to fill a vacancy shall be
elected for the unexpired term of his or her predecessor in office. In
the event of a vacancy in any Bank directorship, such vacancy shall
be filled by an affirmative vote of a majority of the remaining Bank
directors, regardless of whether such remaining Bank directors con-
stitute a quorum of the Bank’s board of directors. A Bank director
so elected shall satisfy the requirements for eligibility which were
applicable to his predecessor. If any Bank director shall cease to
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have any qualification set forth in this section, the office held by
such person shall immediately become vacant.

% * * * % * *

(h) If at any time when nominations are required members shall
hold less than $1,000,000 of the capital stock of the Federal home
loan bank, [the Board] the Director shall appoint a director or di-
rectors to fill the place or places for which such nominations are
required, and [the Board] the Director may, prior to the filing of
the certificate mentioned in section 12, appoint directors who shall
be respectively designated by it as appointive directors and as
[electivel directors, in accordance with the provisions of this sec-
tion.

[(i) DIRECTORS’ COMPENSATION.—

[(1) IN GENERAL.—Subject to paragraph (2), each bank may
pay its directors reasonable compensation for the time required
of them, and their necessary expenses, in the performance of
their duties, in accordance with the resolutions adopted by the
such directors, subject to the approval of the board.

[(2) LIMITATION.—

[(A) IN GENERAL.—The annual salary of each of the fol-
lowing members of the board of directors of a Federal
home loan bank may not exceed the amount specified:

The annual compensation

[In the case of the— may not exceed—
CRAITPETSON ..oouvieeieieeteeteete et et eete ettt e eteeereereeseeaseteeaseeeereeseeseennens $25,000
Vice Chairperson ..........ccccoeeeveevevvenenns $20,000

$15,000.

[(B) ADJUSTMENT.—Beginning January 1, 2001, each
dollar amount referred to in the table in subparagraph (A)
shall be adjusted annually by the Finance Board, based on
the annual percentage increase, if any, in the Consumer
Price Index for all urban consumers, as published by the
Department of Labor.

[(C) ExXPENSES.—Subparagraph (A) shall not be con-
strued as prohibiting the reimbursement of expenses in-
curred by members of the board of directors of any Federal
home loan bank in connection with service on the board of
directors.1

(i) DIRECTORS’ COMPENSATION.—

(1) IN GENERAL.—Each Federal home loan bank may pay the
directors on the board of directors for the bank reasonable and
appropriate compensation for the time required of such direc-
tors, and reasonable and appropriate expenses incurred by such
directors, in connection with service on the board of directors,
in accordance with resolutions adopted by the board of directors
and subject to the approval of the Director.

(2) ANNUAL REPORT BY THE BOARD.—The Director shall in-
clude, in the annual report submitted to the Congress pursuant
to section 1319B of the Federal Housing Enterprises Financial
Safety and Soundness Act of 1992, information regarding the
compensation and expenses paid by the Federal home loan
banks to the directors on the boards of directors of the banks.

All other members

* * *k & * * *k
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(1) WITHHOLDING OF COMPENSATION.—Notwithstanding any other
provision of this section, a Federal home loan bank shall not trans-
fer, disburse, or pay compensation to any executive officer, or enter
into an agreement with such executive officer, without the approval
of the Director, for matters being reviewed under section 1318 of the
Federal Housing Enterprises Financial Safety and Soundness Act of
1992 (12 U.S.C. 4518).

EXAMINATIONS AND STUDIES [BY THE BOARD]

SEC. 8. [The Boardl The Director shall cause to be made from
time to time examinations of the laws of the various States of the
United States and the regulations and procedure thereunder gov-
erning conditions under which institutions of the kinds which may
become members or nonmember borrowers under this Act are per-
mitted to be formed or to do business, or relating to the conveying
or recording of land titles, or to homestead and other rights, or to
the enforcement of the rights of holders of mortgages on lands se-
curing loans, or otherwise. If any such examination shall indicate,
in the opinion of [the Board] the Director, that under the laws of
any such State or the regulations or procedure thereunder there
would be inadequate protection to a Federal Home Loan Bank in
making or collecting advances under this Act, [the Board]l the Di-
rector may withhold or limit the operation of any Federal Home
Loan Bank in such State until satisfactory conditions of law, regu-
lation, or procedure shall be established. In any State where State
examination of members or nonmember borrowers is deemed inad-
equate for the purposes of the Federal Home Loan Banks, [the
Board] the Director shall establish such examination, all or part of
the cost of which may be considered as part of the cost of making
advances in such State. The banks and/or [the Board] the Director
may make studies of trends of home and other property values,
methods of appraisals, and other subjects such as they may deem
useful for the general guidance of their policies and operations and
those of institutions authorized to secure advances.

* * * * * * *

SEC. 10. ADVANCES TO MEMBERS.
(a) IN GENERAL.—

(2) PURPOSES OF ADVANCES.—A long-term advance may only
be made for the purposes of—

(A) providing funds to any member for residential hous-
ing finance; and

(B) providing funds to any community financial institu-
tion for small businesses, small farms, [and] small agri-
businesses, and community development activities.

(3) COLLATERAL.—A Bank, at the time of origination or re-
newal of a loan or advance, shall obtain and maintain a secu-
rity interest in collateral eligible pursuant to one or more of
the following categories:

(A) * * *

* * *k & * * *k

(E) Secured loans for small business, agriculture, or com-
munity development activities or securities representing a
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whole interest in such secured loans, in the case of any
community financial institution.

* * & * * * &

(5) REVIEW OF CERTAIN COLLATERAL STANDARDS.—[The
Board] The Director may review the collateral standards appli-
cable to each Federal home loan bank for the classes of collat-
eral described in subparagraphs (D) and (E) of paragraph (3),
and may, if necessary for safety and soundness purposes, re-
quire an increase in the collateral standards for any or all of
those classes of collateral.

(6) DEFINITIONS.—For purposes of this subsection, the terms
“small business”, “agriculture”, “small farm”, [and] “small
agri-business”, and “community development activities” shall
have the meanings given those terms by regulation of [the Fi-
nance Board] the Director.

(b) For the purposes of this section, each Federal Home Loan
Bank shall have power to make, or to cause or require to be made,
such appraisals and other investigations as it may deem necessary.
No home mortgage otherwise eligible to be accepted as collateral
security for an advance by a Federal Home Loan Bank shall be ac-
cepted if any director, officer, employee, attorney, or agent of the
Federal Home Loan Bank or of the borrowing institution is person-
ally liable theron, unless [the Board]l the Director has specifically
approved [by formal resolution] such acceptance.

* * *k & * * *k

(g) COMMUNITY SUPPORT REQUIREMENTS.—

(1) IN GENERAL.—Before the end of the 2-year period begin-
ning on the date of enactment of the Financial Institutions Re-
form, Recovery, and Enforcement Act of 1989, [the Board] the
Director shall adopt regulations establishing standards of com-
munity investment or service for members of Banks to main-
tain continued access to long-term advances.

* * *k & * * *k

(j) AFFORDABLE HOUSING PROGRAM.—

(1) IN GENERAL.—Pursuant to regulations promulgated by
[the Board] the Director, each Bank shall establish an Afford-
able Housing Program to subsidize the interest rate on ad-
vances to members engaged in lending for long term, low- and
moderate-income, owner-occupied and affordable rental hous-
ing at subsidized interest rates.

(2) STANDARDS.—[The Board’sl The Director’s regulations
shall permit Bank members to use subsidized advances re-
ceived from the Banks to—

* * * & * * *

(6) GROUNDS FOR SUSPENDING CONTRIBUTIONS.—

(A) IN GENERAL.—If a Bank finds that the payments re-
quired under this paragraph are contributing to the finan-
cial instability of such Bank, it may apply to the [Federal
Housing Finance Board] Director for a temporary suspen-
sion of such payments.

(B) FINANCIAL INSTABILITY.—In determining the finan-
cial instability of a Bank, the [Federal Housing Finance
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Board] Director shall consider such factors as (i) whether
the Bank’s earnings are severely depressed, (ii) whether
there has been a substantial decline in membership cap-
ital, and (iii) whether there has been a substantial reduc-
tion in advances outstanding.

(C) REVIEW.—[The Board] The Director shall review the
application and any supporting financial data and issue a
written decision approving or disapproving such applica-
tion. [The Board’s] The Director’s decision shall be accom-
panied by specific findings and reasons for its action.

(D) MONITORING SUSPENSION.—If [the Board] the Direc-
tor grants a suspension, it shall specify the period of time
such suspension shall remain in effect and shall continue
to monitor the Bank’s financial condition during such sus-
pension.

(E) LIMITATIONS ON GROUNDS FOR SUSPENSION.—[The
Board] The Director shall not suspend payments to the Af-
fordable Housing Program if the Bank’s reduction in earn-
ings is a result of (i) a change in the terms for advances
to members which is not justified by market conditions, (ii)
inordinate operating and administrative expenses, or (iii)
mismanagement.

(F) The [Federal Housing Finance Board] Director shall
notify the Committee on Banking, Finance and Urban Af-
fairs of the House of Representatives and the Committee
on Banking, Housing, and Urban Affairs of the Senate not
less than 60 days before such suspension takes effect. Such
suspension shall become effective unless a joint resolution
is enacted disapproving such suspension.

(7) FAILURE TO USE AMOUNTS FOR AFFORDABLE HOUSING.—If
any Bank fails to utilize or commit the full amount provided
in this subsection in any year, 90 percent of the amount that
has not been utilized or committed in that year shall be depos-
ited by the Bank in an Affordable Housing Reserve Fund ad-
ministered by [the Board] the Director. The 10 percent of the
unutilized and uncommitted amount retained by a Bank
should be fully utilized or committed by that Bank during the
following year and any remaining portion must be deposited in
the Affordable Housing Reserve Fund. Under regulations es-
tablished by [the Boardl the Director, funds from the Afford-
able Housing Reserve Fund may be made available to any
Bank to meet additional affordable housing needs in such
Bank’s district pursuant to this section.

* * * & * * *

(9) REGULATIONS.—The [Federal Housing Finance Boardl]
Director shall promulgate regulations to implement this sub-
section. Such regulations shall, at a minimum—

* * * & * * *

(11) ADVISORY COUNCIL.—Each Bank shall appoint an Advi-
sory Council of 7 to 15 persons drawn from community and
nonprofit organizations actively involved in providing or pro-
moting low- and moderate-income housing in its district. The
Advisory Council shall meet with representatives of the board
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of directors of the Bank quarterly to advise the Bank on low-
and moderate-income housing programs and needs in the dis-
trict and on the utilization of the advances for these purposes.
Each Advisory Council established under this paragraph shall
submit to [the Board] the Director at least annually its anal-
ysis of the low-income housing activity of the Bank by which
it is appointed.
(12) REPORTS TO CONGRESS.—

(A) [The Board] The Director shall monitor and report
annually to the Congress and the Advisory Council for
each Bank the support of low-income housing and commu-
nity development by the Banks and the utilization of ad-
vances for these purposes.

(B) The analyses submitted by the Advisory Councils to
[the Board] the Director under paragraph (11) shall be in-
cluded as part of the report required by this paragraph.

% * * * % * *

SEC. 10b. (a) IN GENERAL.—Each Federal Home Loan Bank is
authorized to make advances to nonmember mortgagees approved
under title II of the National Housing Act. Such mortgagees must
be chartered institutions having succession and subject to the in-
spection and supervision of some governmental agency, and whose
principal activity in the mortgage field must consist of lending
their own funds. Such advances shall not be subject to the other
provisions and restrictions of this Act, but shall be made upon the
security of insured mortgages, insured under title II of the Na-
tional Housing Act. Advances made under the terms of this section
shall be at such rates of interest and upon such terms and condi-
tions as shall be determined by [the Boardl the Director, but no
advance may be for an amount in excess of 90 per centum of the
unpaid principal of the mortgage loan given as security.

* * *k & * * *k

GENERAL POWERS AND DUTIES OF BANKS

SEC. 11. (a) Each Federal Home Loan Bank shall have power,
subject to rules and regulations prescribed by [the Board] the Di-
rector to borrow and give security therefor and to pay interest
thereon, to issue debentures, bonds, or other obligations upon such
terms and conditions as [the Board] the Director may approve, and
to do all things necessary for carrying out the provisions of this Act
and all things incident thereto.

(b) [The Boardl The Office of Finance, as agent for the Banks,
may issue consolidated Federal Home Loan Bank debentures which
shall be the joint and several obligations of all Federal Home Loan
Banks organized and existing under this Act, in order to provide
funds for any such bank or banks, and such debentures shall be
issued upon such terms and conditions as [the Board] such Office
may prescribe. No such debentures shall be issued at any time if
any of the assets of any Federal Home Loan Bank are pledged to
secure any debts or subject to any lien, and neither [the Boardl
such Office of Finance nor any Federal Home Loan Bank shall have
power to pledge any of the assets of any Federal Home Loan Bank,
or voluntarily to permit any lien to attach to the same while any
of such debentures so issued are outstanding. The debentures
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issued under this section and outstanding shall at no time exceed
five times the total paid-in capital of all the Federal Home Loan
Banks as of the time of the issue of such debentures. It shall be
the duty of [the Board] such Office of Finance not to issue deben-
tures under this section in excess of the notes or obligations of
member institutions held and secured under section 10(a) of this
Act by all the Federal Home Loan Banks.

(c) At any time that no debentures are outstanding under this
Act, or in order to refund all outstanding consolidated debentures
issued under this section, [the Board] the Office of Finance, as
agent for the Banks, may issue consolidated Federal Home Loan
Bank bonds which shall be the joint and several obligations of all
the Federal Home Loan Banks, and shall be secured and be issued
upon such terms and conditions as [the Board] such Office may
prescribe.

(d) [The Boardl The Director shall have full power to require
any Federal Home Loan Bank to deposit additional collateral or to
make substitutions of collateral or to adjust equities between the
Federal Home Loan Banks.

(e)(1) Each Federal Home Loan Bank shall have power to accept
deposits made by members of such bank or by any other Federal
Home Loan Bank or other instrumentality of the United States,
upon such terms and conditions as [the Board] the Director may
prescribe, but no Federal Home Loan Bank shall transact any
b}?nking or other business not incidental to activities authorized by
this Act.

(2)(A) LThe Board]l The Director may, subject to such rules and
regulations, including definitions of terms used in this paragraph,
as [the Board] the Director shall from time to time prescribe, au-
thorize Federal Home Loan Banks to be drawees of, and to engage
in, or be agents or intermediaries for, or otherwise participate or
assist in, the collection and settlement of (including presentment,
clearing, and payment of, and remitting for), checks, drafts, or any
other negotiable or nonnegotiable items or instruments of payment
drawn on or issued by members of any Federal Home Loan Bank
or by institutions which are eligible to make application to become
members pursuant to section 4, and to have such incidental powers
as [the Board] the Director shall find necessary for the exercise of
any such authorization.

(B) A Federal Home Loan Bank shall make charges, to be deter-
mined and regulated by [the Boardl the Director consistent with
the principles set forth in section 11A(c) of the Federal Reserve Act,
or utilize the services of, or act as agent for, or be a member of,
a Federal Reserve bank, clearinghouse, or any other public or pri-
vate financial institution or other agency, in the exercise of any
powers or functions pursuant to this paragraph.

(C) [The Board] The Director is authorized, with respect to par-
ticipation in the collection and settlement of any items by Federal
Home Loan Banks, and with respect to the collection and settle-
ment (including payment by the payor institution) of items payable
by Federal savings and loan associations and Federal mutual sav-
ings banks, to prescribe rules and regulations regarding the rights,
powers, responsibilities, duties, and liabilities, including standards
relating thereto, of such Federal Home Loan Banks, associations,
or banks and other parties to any such items or their collection and
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settlement. In prescribing such rules and regulations, [the Board]
the Director may adopt or apply, in whole or in part, general bank-
ing usage and practices, and, in instances or respects in which they
would otherwise not be applicable, Federal Reserve regulations and
operating letters, the Uniform Commercial Code, and clearinghouse
rules.

(f) [The Boardl The Director is authorized and empowered to
permitl,,] or to requirel,] Federal Home Loan Banks, upon such
terms and conditions as [the Board] the Director may prescribe, to
rediscount the discounted notes of members held by other Federal
Home Loan Banks, or to make loans to, or make deposits with,
such other Federal Home Loan Banks, or to purchase any bonds or
debentures issued under this section.

(g) Each Federal Home Loan Bank shall at all times have at
least an amount equal to the current deposits received from its
members invested in (1) obligations of the United States, (2) depos-
its in banks or trust companies, (3) advances with a maturity of not
to exceed five years which are made to members, upon such terms
and conditions as [the Board] the Director may prescribe, and (4)
advances with a maturity of not to exceed five years which are
made to members whose creditor liabilities (not including advances
from the Federal Home Loan Bank) do not exceed 5 per centum of
their net assets, and which may be made without the security of
home mortgages or other security, upon such terms and conditions
as [the Board] the Director may prescribe.

(h) Such part of the assets of each Federal Home Loan Bank (ex-
cept reserves and amounts provided for in subsection (g)) as are not
required for advances to members, may be invested, to such extent
as the bank may deem desirable and subject to such regulations,
restrictions, and limitations as may be prescribed by [the Boardl]
the Director, in obligations of the United States, in obligations, par-
ticipations, or other instruments of or issued by the Federal Na-
tional Mortgage Association, or the Government National Mortgage
Association, in mortgages, obligations, or other securities which are
or ever have been sold by the Federal Home Loan Mortgage Cor-
poration pursuant to section 305 or section 306 of the Federal
Home Loan Mortgage Corporation Act, in the stock of the Federal
National Mortgage Association in stock, obligations, or other secu-
rities of any small business investment company formed pursuant
to section 301 of the Small Business Investment Act of 1958, for
the purpose of aiding members of the Federal Home Loan Bank
System, and in such securities as fiduciary and trust funds may be
invested in under the laws of the State in which the Federal Home
Loan Bank is located.

(i) The Secretary of the Treasury is authorized in his discretion
to purchase any obligations issued pursuant to this section, as
heretofore, now, or hereafter in force and for such purpose the Sec-
retary of the Treasury is authorized to use as a public-debt trans-
action the proceeds of the sale of any securities hereafter issued
under the Second Liberty Bond Act, as now or hereafter in force,
and the purposes for which securities may be issued under the Sec-
ond Liberty Bond Act, as now or hereafter in force, are extended
to include such purchases. The Secretary of the Treasury may, at
any time, sell, upon such terms and conditions and at such price
or prices as he shall determine, any of the obligations acquired by
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him under this subsection. All redemptions, purchases, and sales
by the Secretary of the Treasury of such obligations under this sub-
section shall be treated as public-debt transactions of the United
States. The Secretary of the Treasury shall not at any time pur-
chase any obligations under this paragraph if such purchase would
increase the aggregate principal amount of his then outstanding
holdings of such obligations under this paragraph to an amount
greater than $4,000,000,000. Each purchase of obligations by the
Secretary of the Treasury under this subsection shall be upon
terms and conditions as shall be determined by the Secretary of the
Treasury and shall bear such rate of interest as may be determined
by the Secretary of the Treasury taking into consideration the cur-
rent average market yield for the month preceding the month of
such purchase on outstanding marketable obligations of the United
States.

In addition to obligations authorized to be purchased by the pre-
ceding paragraph, the Secretary of the Treasury is authorized to
purchase any obligations issued pursuant to this section in
amounts not to exceed $2,000,000,000. The authority provided in
this paragraph shall expire August 10, 1975.

Notwithstanding the foregoing, the authority provided in this
subsection may be exercised during any calendar quarter beginning
after the date of enactment of the Depository Institutions Amend-
ments of 1974 only if the Secretary of the Treasury and [the Chair-
person of the Board] the Director certify to the Congress that (1)
alternative means cannot be effectively employed to permit mem-
bers of the Federal Home Loan Bank System to continue to supply
reasonable amounts of funds to the mortgage market, and (2) the
ability to supply such funds is substantially impaired because of
monetary stringency and a high level of interest rates. Any funds
borrowed under this subsection shall be repaid by the Home Loan
Banks at the earliest practicable date.

* * *k & * * *k

(1) JOINT ACTIVITIES.—Subject to the regulation of the Director,
any two or more Federal Home Loan Banks may establish a joint
office for the purpose of performing functions for, or providing serv-
ices to, the Banks on a common or collective basis, or may require
that the Office of Finance perform such functions or services, but
only if the Banks are otherwise authorized to perform such func-
tions or services individually.

INCORPORATION OF BANKS, AND CORPORATE POWERS

SEC. 12. (a) The directors of each Federal Home Loan Bank shall,
in accordance with such rules and regulations as [the Board] the
Director may prescribe, make and file with [the Board]l the Direc-
tor at the earliest practicable date after the establishment of such
bank, an organization certificate which shall contain such informa-
tion as [the Boardl the Director may require. Upon the making
and filing of such organization certificate with [the Board] the Di-
rector, such bank shall become, as of the date of the execution of
its organization certificate, a body corporate, and as such and in its
name as designated by [the Boardl the Director it shall have
power to adopt, alter, and use a corporate seal; to make contracts;
to purchase or lease and hold or dispose of such real estate as may
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be necessary or convenient for the transaction of its business; to
sue and be sued, to complain, and to defend, in any court of com-
petent jurisdiction, State or Federal; to select, employ, and fix the
compensation of such officers, employees, attorneys, and agents as
shall be necessary for the transaction of its business; to define their
duties, require bonds of them and fix the penalties thereof, and to
dismiss at pleasure such officers, employees, attorneys, and agents;
and, by the board of directors of the bank, to prescribe, amend, and
repeal by-laws governing the manner in which its affairs may be
administered, consistent with applicable laws and regulations, as
administered by [the Finance Board] the Director. No officer, em-
ployee, attorney, or agent of a Federal home loan bank who re-
ceives compensation, may be a member of the board of directors.
Each such bank shall have all such incidental powers, not incon-
sistent with the provisions of this Act, as are customary and usual
in corporations generally.

(b) Subject to such regulations as may be prescribed by [the
Board] the Director, one or more Federal home loan banks may ac-
quire, hold, or dispose of, in whole or in part, or facilitate such ac-
quisition, holding, or disposition by members of any such bank of,
housing project loans, or interests therein, having the benefit of
any guaranty under section 221 of the Foreign Assistance Act of
1961, as now or hereafter in effect, or loans, or interests therein,
having the benefit of any guaranty under section 224 of such Act,
or any commitment or agreement with respect to such loans, or in-
terests therein, made pursuant to either of such sections. This au-
thority extends to the acquisition, holding, and disposition of loans,
or interests therein, having the benefit of any guaranty under sec-
tion 221 or 222 of the Foreign Assistance Act of 1961, as amended
by section 105 of the Foreign Assistance Act of 1969 or as hereafter
amended or extended, or of any commitment or agreement for any
such guaranty.

* * & & * * *k

SEC. 15. Obligations of the Federal Home Loan Banks issued
with the approval of the Board or the Director under this Act shall
be lawful investments, and may be accepted as security, for all fi-
duciary, trust, and public funds the investment or deposit of which
shall be under the authority or control of the United States or any
officer or officers thereof. The Federal reserve banks are authorized
to act as depositaries, custodians, and/or fiscal agents for Federal
Home Loan Banks in the general performance of their powers
under this Act. All obligations of Federal Home Loan Banks shall
plainly state that such obligations are not obligations of the United
States and are not guaranteed by the United States.

RESERVES AND DIVIDENDS

SEC. 16. (a) Each Federal Home Loan Bank may carry to a re-
serve account from time-to-time such portion of its net earnings as
may be determined by its board of directors. Each Federal Home
Loan Bank shall establish such additional reserves and/or make
such charge-offs on account of depreciation or impairment of its as-
sets as [the Board] the Director shall require from time to time.
No dividends shall be paid except out of previously retained earn-
ings or current net earnings remaining after reductions for all re-
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serves, chargeoffs, purchases of capital certificates of the Financing
Corporation, and payments relating to the Funding Corporation re-
quired under this Act have been provided for, other than chargeoffs
or expenses incurred by a Bank in connection with the purchase of
capital stock of the Financing Corporation under section 21 or pay-
ments relating to the Funding Corporation Principal Fund under
section 21B(e). The reserves of each Federal Home Loan Bank shall
be invested, subject to such regulations, restrictions, and limita-
tions as may be prescribed by [the Board] the Director, in direct
obligations of the United States, in obligations, participations, or
other instruments of or issued by the Federal National Mortgage
Association or the Government National Mortgage Association, in
mortgages, obligations, or other securities which are or ever have
been sold by the Federal Home Loan Mortgage Corporation pursu-
ant to section 305 or section 306 of the Federal Home Loan Mort-
gage Corporation Act, and in such securities as fiduciary and trust
funds may be invested in under the laws of the State in which the
Federal Home Loan Bank is located.

(b) Notwithstanding subsection (a) or any other provision of this
Act, if [the Board] the Director determines that severe financial
conditions exist threatening the stability of member institutions,
[the Board] the Director may suspend temporarily the require-
ments of subsection (a) that a portion of net earnings be set aside
semiannually by each Federal Home Loan Bank to a reserve ac-
count and permit each Federal Home Loan Bank to declare and
pay dividends out of undivided profits.

(c) EXCEPTION IN CASE OF LOSSES IN CONNECTION WITH FINANC-
ING CORPORATION STOCK.—

(1) IN GENERAL.—Notwithstanding subsection (a) of this sec-
tion, if—

(A) * * *

(B) [the Board] the Director determines there is an ex-
traordinary need for the member institutions of the bank
to receive dividends; and

(C) the bank has reduced all reserves (other than the re-
serve account required by the first 2 sentences of sub-
section (a)) to zero,

[the Boardl the Director may authorize such bank to declare and
pay dividends out of undivided profits (as such term is defined in
section 21(d)(7)) or the reserve account required by the first 2 sen-
tences of subsection (a).

(2) REQUIREMENTS OF SECTION 21 NOT AFFECTED.—Notwith-
standing any payment of dividends by any Federal Home Loan
Bank pursuant to an authorization by [the Boardl the Director
under paragraph (1), the applicable provisions of section 21
shall continue to apply with respect to such bank, and to such
bank’s investment in the Financing Corporation, in the same
manner and to the same extent as if such payment had not
been made.

ADMINISTRATIVE EXPENSES

SEC. 18.
[(b) ASSESSMENTS FOR ADMINISTRATIVE EXPENSES.—
[(1) IN GENERAL.—The Board may impose a semiannual as-
sessment on the Federal Home Loan Banks, the aggregate
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amount of which is sufficient to provide for the payment of the
Board’s estimated expenses for the period for which such as-
sessment is made.

[(2) DEFICIENCIES.—If, at any time, amounts available from
any assessment for any semiannual period are insufficient to
cover the expenses of the Board incurred in carrying out the
provisions of this Act during such period, the Board may make
an immediate assessment against the Banks to cover the
amount of the deficiency for such semiannual period.

[(3) SURPLUSES.—If, at the end of any semiannual period for
which an assessment is made, any amount remains from such
assessment, such amount will be deducted from the assess-
ment on the Banks by the Board for the following semiannual
period.]

* * & * * * &

EXAMINATIONS AND [REPORTS] GAO AUDITS

SEC. 20. [The Board shall from time to time, at least annually,
require examinations and reports of condition of all Federal Home
Loan Banks in such form as the Board shall prescribe and shall
furnish periodically statements based upon the reports of the banks
to the Board. For the purposes of this Act, examiners appointed by
the Board shall be subject to the same requirements, responsibil-
ities, and penalties as are applicable to examiners under the Na-
tional Bank Act and the Federal Reserve Act, and shall have, in
the exercise of functions under this Act, the same powers and privi-
leges as are vested in such examiners by law.] The Federal home
loan banks shall be subject to examinations by the Director to the
extent provided in section 1317 of the Federal Housing Enterprises
Financial Safety and Soundness Act of 1992 (12 U.S.C. 4517). In
addition to such examinations, the Comptroller General may audit
or examine [the Board and] the Banks, to determine the extent to
which [the Board and] the Banks are fairly and effectively ful-
filling the purposes of this Act.

SEC. 20A. SHARING OF INFORMATION BETWEEN FEDERAL HOME LOAN
BANKS.

(a) REGULATORY AUTHORITY.—The Director shall prescribe such
regulations as may be necessary to ensure that each Federal Home
Loan Bank has access to information that the Bank needs to deter-
mine the nature and extent of its joint and several liability.

(b) No WAIVER OF PRIVILEGE.—The Director shall not be deemed
to have waived any privilege applicable to any information con-
cerning a Federal Home Loan Bank by transferring, or permitting
the transfer of, that information to any other Federal Home Loan
Bank for the purpose of enabling the recipient to evaluate the nature
and extent of its joint and several liability.

SEC. 21. FINANCING CORPORATION.

(a) ESTABLISHMENT.—Notwithstanding any other provision of
law, the [Federal Housing Finance Board] Director shall charter a
corporation to be known as the Financing Corporation.

(b) MANAGEMENT OF FINANCING CORPORATION.—

(1) DIRECTORATE.—The Financing Corporation shall be under
‘Ehﬁ management of a directorate composed of 3 members as
ollows:
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(A) The Director of the Office of Finance of the Federal
Home Loan Banks (or the head of any successor to such
office).

(B) 2 members selected by the [Federal Housing Finance
Board] Director from among the presidents of the Federal
Home Loan Banks.

* * & * * * &

(5) CHAIRPERSON.—The [Chairperson of the Federal Housing
Finance Board] Director shall select the chairperson of the Di-
rectorate from among the 3 members of the Directorate.

(6) STAFF.—

(A) No pAID EMPLOYEES.—The Financing Corporation
shall have no paid employees.

(B) POwERS.—The Directorate may, with the approval of
the [Federal Housing Finance Boardl Director, authorize
the officers, employees, or agents of the Federal Home
Loan Banks to act for and on behalf of the Financing Cor-
poration in such manner as may be necessary to carry out
the functions of the Financing Corporation.

(7) ADMINISTRATIVE EXPENSES.—

(A) * * *

(B) PRO RATA DISTRIBUTION.—The amount each Federal
Home Loan Bank shall pay shall be determined by the
[Federal Housing Finance Board] Director by multiplying
the total administrative expenses for any period by the
percentage arrived at by dividing—

(i) the aggregate amount the [Federal Housing Fi-
nance Board] Director required such bank to invest in
the Financing Corporation (as of the time of such de-
termination) under paragraphs (4) and (5) of sub-
section (d) (as computed without regard to paragraph
(3) or (6) of such subsection); by

(i) the aggregate amount the [Federal Housing Fi-
nance Board] Director required all Federal Home
Loan Banks to invest (as of the time of such deter-
mination) under such paragraphs.

* * & & * * &

(8) REGULATION BY [FEDERAL HOUSING FINANCE BOARD] DI-
RECTOR.—The Directorate shall be subject to such regulations,
orders, and directions as the [Federal Housing Finance Board]
Director may prescribe.

% * * * % * *

(c) POWERS OF FINANCING CORPORATION.—The Financing Cor-
poration shall have only the following powers, subject to the other
provisions of this section and such regulations, orders, and direc-
tions as the [Federal Housing Finance Board]l Director may pre-
scribe:

* * *k & * * *k

(d) CAPITALIZATION OF FINANCING CORPORATION.—
(1) PURCHASE OF CAPITAL STOCK BY FEDERAL HOME LOAN
BANKS.—
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(A) IN GENERAL.—Each Federal Home Loan Bank shall
invest in nonvoting capital stock of the Financing Corpora-
tion at such times and in such amounts as the [Federal
Housing Finance Board] Director may prescribe under this
subsection.

(B) PAR VALUE; TRANSFERABILITY.—Each share of stock
issued by the Financing Corporation to a Federal Home
Loan Bank shall have par value in an amount determined
by the [Federal Housing Finance Boardl Director and
shall be transferable only among the Federal Home Loan
Banks in the manner and to the extent prescribed by the
[Federal Housing Finance Board] Director at not less than
par value.

* * & & * * &

(4) PRO RATA DISTRIBUTION OF 1ST $1,000,000,000 INVESTED IN
FINANCING CORPORATION BY HOME LOAN BANKS.—Of the first
$1,000,000,000 in the aggregate which the Thrift Depositor
Protection Oversight Board pursuant to section 21B or the
[Federal Housing Finance Board] Director under this section
(as the case may be) may require the Federal Home Loan
Banks collectively to invest in the stock of the Funding Cor-
poration or invest in the capital stock of the Financing Cor-
poration, respectively, the amount which each Federal Home
Loan Bank (or any successor to such Bank) shall invest shall
be determined by the Thrift Depositor Protection Oversight
Board or the [Federal Housing Finance Boardl Director (as
the case may be) by multiplying the aggregate amount of such
payment or investment by all Banks by the percentage appear-
ing in the following table for each such Bank:

Bank Percentage
Federal Home Loan Bank of Boston .........cccccoeevvieeiiiiieeiiieeciieeeee, 1.8629
Federal Home Loan Bank of New York ........cccccovvevviiieiiiieeeiieeeenne. 9.1006
Federal Home Loan Bank of Pittsburgh ........cccccccoovviiiiiiiiiiiiee. 4.2702
Federal Home Loan Bank of Atlanta ..........c.cccccoveeevviieeeciieeeieeeeen. 14.4007
Federal Home Loan Bank of Cincinnati .........cccoeeeevveeecinieeenneeeenneenn. 8.2653
Federal Home Loan Bank of Indianapolis ...........ccceccveeeevieeeecnveeennnnn. 5.2863
Federal Home Loan Bank of Chicago .........cccecceeviiiniiniiiininiiccieee, 9.6886
Federal Home Loan Bank of Des Moines . 6.9301
Federal Home Loan Bank of Dallas ..... . 8.8181
Federal Home Loan Bank of Topeka . 5.2706
Federal Home Loan Bank of San Fra 19.9644
Federal Home Loan Bank of Seattle 6.1422

(5) PRO RATA DISTRIBUTION OF AMOUNTS REQUIRED TO BE IN-
VESTED IN EXCESS OF $1,000,000,000.—With respect to any
amount in excess of the $1,000,000,000 amount referred to in
paragraph (4) which the [Federal Housing Finance Board] Di-
rector may require the Federal Home Loan Banks to invest in
capital stock of the Financing Corporation under this sub-
section, the amount which each Federal Home Loan Bank (or
any successor to such bank) shall invest shall be determined
by the [Federal Housing Finance Boardl Director by multi-
plying such excess amount by the percentage arrived at by di-
viding—

(A) * * *

* * *k & * * *k
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(6) SPECIAL PROVISIONS RELATING TO MAXIMUM AMOUNT LIMI-
TATIONS.—

(A) IN GENERAL.—If the amount any Federal Home Loan
Bank is required to invest in capital stock of the Financing
Corporation pursuant to a determination by the [Federal
Housing Finance Board] Director under paragraph (5) (or
under subparagraph (B) of this paragraph) exceeds the
maximum investment amount applicable with respect to
such bank under paragraph (3) at the time of such deter-
mination (hereinafter in this paragraph referred to as the
“excess amount”)—

(i) the [Federal Housing Finance Board] Director
shall require each remaining Federal Home Loan
Bank to invest (in addition to the amount determined
under paragraph (5) for such remaining bank and sub-
ject to the maximum investment amount applicable
with respect to such remaining bank under paragraph
(3) at the time of such determination) in such capital
stock on behalf of the bank in the amount determined
under subparagraph (B);

(i) the [Federal Housing Finance Boardl Director
shall require the bank to subsequently purchase the
excess amount of capital stock from the remaining
banks in the manner described in subparagraph (C);
and

* * * & * * *

(B) ALLOCATION OF EXCESS AMOUNT AMONG REMAINING
HOME LOAN BANKS.—The amount each remaining Federal
Home Loan Bank shall be required to invest under sub-
paragraph (A)(i) is the amount determined by the [Federal
Housing Finance Boardl Director by multiplying the ex-
cess amount by the percentage arrived at by dividing—

(i) the amount of capital stock of the Financing Cor-
poration held by such remaining bank at the time of
such determination; by

(i) the aggregate amount of such stock held by all
remaining banks at such time.

(C) PURCHASE PROCEDURE.—The bank on whose behalf
an investment in capital stock is made under subpara-
graph (A)(i) shall purchase, annually and at the issuance
price, from each remaining bank an amount of such stock
determined by the [Federal Housing Finance Boardl Di-
rector by multiplying the amount available for such pur-
chases (at the time of such determination) by the percent-
age determined under subparagraph (B) with respect to
such remaining bank until the aggregate amount of such
capital stock has been purchased by the bank.

* * *k & * * *k

(E) TRANSFER TO ACCOUNT FOR PURCHASE OF STOCK RE-
QUIRED.—Of the net earnings for any year of a bank on
whose behalf an investment is made under subparagraph
(A)(d), such amount as is necessary to make the purchases
of stock required under subparagraph (A)({i) shall be
placed in a reserve account (established in such manner as
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the [Federal Housing Finance Board] Director shall pre-
scribe by regulations) the balance in which shall be avail-
able only for such purchases.

* * * * * * *

(e) OBLIGATIONS OF THE FINANCING CORPORATION.—

(1) LIMITATION ON AMOUNT OF OUTSTANDING OBLIGATIONS.—
The aggregate amount of obligations of the Financing Corpora-
tion which may be outstanding at any time (as determined by
the [Federal Housing Finance Board] Director) shall not ex-
ceed the lesser of—

(A) * * *

* * *k & * * *k

(4) INVESTMENT OF UNITED STATES FUNDS IN OBLIGATIONS.—
Obligations issued under this section by the Financing Cor-
poration with the approval of the [Federal Housing Finance
Board] Director shall be lawful investments, and may be ac-
cepted as security, for all fiduciary, trust, and public funds the
investment or deposit of which shall be under the authority or
control of the United States or any officer of the United States.

* * * & * * *

(9) MINORITY PARTICIPATION IN PUBLIC OFFERINGS.—The
[Chairperson of the Federal Housing Finance Board] Director
and the Directorate shall ensure that minority owned or con-
trolled commercial banks, investment banking firms, under-
writers, and bond counsels throughout the United States have
an opportunity to participate to a significant degree in any
public offering of obligations issued under this section.

* * * * * * *

(g) USE AND DISPOSITION OF ASSETS OF THE FINANCING CORPORA-
TION NoOT INVESTED IN FSLIC.—

(1) IN GENERAL.—Subject to such regulations, restrictions,
and limitations as may be prescribed by the [Federal Housing
Finance Board] Director, assets of the Financing Corporation,
which are not invested in capital certificates or capital stock
issued by the Federal Savings and Loan Insurance Corporation
under section 402(b)(1)(A) of the National Housing Act before
the date of enactment of the Financial Institutions Reform, Re-
covery, and Enforcement Act of 1989 and after such date in
capital certificates issued by the FSLIC Resolution Fund, shall
be invested in—

ES £ ES ES ES £ ES
(1) TERMINATION OF THE FINANCING CORPORATION.—

(2) [FEDERAL HOUSING FINANCE BOARD] DIRECTOR AUTHOR-
ITY TO CONCLUDE THE AFFAIRS OF FINANCING CORPORATION.—
Effective on the date of the dissolution of the Financing Cor-
poration under paragraph (1), the [Federal Housing Finance
Board] Director may exercise, on behalf of the Financing Cor-
poration, any power of the Financing Corporation which the
[Federal Housing Finance Board] Director determines to be



275

necessary to settle and conclude the affairs of the Financing
Corporation.

() REGULATIONS.—The [Federal Housing Finance Board] Direc-
tor may prescribe such regulations as may be necessary to carry
out the provisions of this section, including regulations defining
terms used in this section.

* * & * * * *

SEC. 21A. THRIFT DEPOSITOR PROTECTION OVERSIGHT BOARD AND
RESOLUTION TRUST CORPORATION.

(a)***

* * *k & * * *k

(h) GUARANTEES OF FSLIC.—

(1) ASSUMPTION BY CORPORATION.—On the date of the enact-
ment of this section, the Corporation shall, by operation of law
(and without further action by the Corporation, the Thrift De-
positor Protection Oversight Board, the [Federal Housing Fi-
nance Board] Director, the Federal Savings and Loan Insur-
ance Corporation, or any court), assume all rights and obliga-
tions of the Federal Savings and Loan Insurance Corporation
with respect to any guarantee issued by the Federal Savings
and Loan Insurance Corporation during the period beginning
on January 1, 1989, and ending on such date of enactment, in
connection with any loan to any savings association by any
Federal Reserve bank or Federal Home Loan Bank (hereinafter
in this subsection referred to as a “lender”).

* * *k & * * *k

SEC. 21B. RESOLUTION FUNDING CORPORATION ESTABLISHED.

(a) EE S
k * * * k * *
(c) MANAGEMENT OF FUNDING CORPORATION.—
ES £ ES ES ES £ ES
(6) STAFF.—

(A) No pAID EMPLOYEES.—The Funding Corporation
shall have no paid employees.

(B) PoweERs.—The Directorate may, with the approval of
the [Federal Housing Finance Boardl Director authorize
the officers, employees, or agents of the Federal Home
Loan Banks to act for and on behalf of the Funding Cor-
poration in such manner as may be necessary to carry out
the functions of the Funding Corporation.

* £ * * * £ *
(e) CAPITALIZATION OF FUNDING CORPORATION, ETC.—
%k % * £ %k % *

(4) PRO RATA DISTRIBUTION OF FIRST $1,000,000,000 INVESTED
IN FUNDING CORPORATION BY FEDERAL HOME LOAN BANKS.—Of
the first $1,000,000,000 of the aggregate that the [Federal
Housing Finance Board] Director (pursuant to section 21) or
the Thrift Depositor Protection Oversight Board (under this
section) may require the Federal Home Loan Banks collectively
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to invest in the capital stock of the Financing Corporation or
invest in the capital stock of the Funding Corporation, respec-
tively, the amount which each Federal Home Loan Bank (or
any successor to the Bank) shall invest shall be determined by
the [Federal Housing Finance Board] Director or the Thrift
Depositor Protection Oversight Board (as the case may be) by
multiplying the aggregate amount of such investment by all
Banks by the percentage appearing in the following table for
each such Bank:

Bank Percentage
Federal Home Loan Bank of Boston ........ccccccoeeiieeeiieeeciieceiieeeee. 1.8629
Federal Home Loan Bank of New York ....... 9.1006
Federal Home Loan Bank of Pittsburgh ...... 4.2702
Federal Home Loan Bank of Atlanta ........... 14.4007
Federal Home Loan Bank of Cincinnati .......... 8.2653
Federal Home Loan Bank of Indianapolis 5.2863
Federal Home Loan Bank of Chicago ............... 9.6886
Federal Home Loan Bank of Des Moines .... 6.9301
Federal Home Loan Bank of Dallas ............. 8.8181
Federal Home Loan Bank of Topeka ............ . 5.2706
Federal Home Loan Bank of San Francisco . 19.9644
Federal Home Loan Bank of Seattle ................ 6.1422

% ¥ * * % ¥ *
(f) OBLIGATIONS OF FUNDING CORPORATION.—
(1) = * =

(2) INTEREST PAYMENTS.—The Funding Corporation shall pay
the interest due on such obligations from funds obtained for
such interest payments from the following sources:

(A) * # *
(C) PAYMENTS BY FEDERAL HOME LOAN BANKS.—

(ii) ANNUAL DETERMINATION.—[The Boardl The Di-
rector annually shall determine the extent to which
the value of the aggregate amounts paid by the Fed-
eral home loan banks exceeds or falls short of the
value of an annuity of $300,000,000 per year that com-
mences on the issuance date and ends on the final
scheduled maturity date of the obligations, and shall
select appropriate present value factors for making
such determinations, in consultation with the Sec-
retary of the Treasury.

(iii) PAYMENT TERM ALTERATIONS.—[The Board] The
Director shall extend or shorten the term of the pay-
ment obligations of a Federal home loan bank under
this subparagraph as necessary to ensure that the
value of all payments made by the Banks is equivalent
to the value of an annuity referred to in clause (ii).

(iv) TERM BEYOND MATURITY.—If the Board extends
the term of payment obligations beyond the final
scheduled maturity date for the obligations, each Fed-
eral home loan bank shall continue to pay 20.0 percent
of its net earnings (after deducting expenses relating
to section 10(j) and operating expenses) to the Treas-
ury of the United States until the value of all such
payments by the Federal home loan banks is equiva-
lent to the value of an annuity referred to in clause
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(i1). In the final year in which the Federal home loan
banks are required to make any payment to the Treas-
ury under this subparagraph, if the dollar amount rep-
resented by 20.0 percent of the net earnings of the
Federal home loan banks exceeds the remaining obli-
gation of the Banks to the Treasury, [the Finance
Board] the Director shall reduce the percentage pro
rata to a level sufficient to pay the remaining obliga-
tion.

* * * * * * *

SEC. 22. MEMBER FINANCIAL INFORMATION.

(a) IN GENERAL.—In order to enable the Federal Home Loan
Banks to carry out the provisions of this Act, the Secretary of the
Treasury, the Comptroller of the Currency, the Chairman of the
Board of Governors of the Federal Reserve System, the Chair-
person of the Federal Deposit Insurance Corporation, the Chair-
person of the National Credit Union Administration, and the Direc-
tor of the Office of Thrift Supervision, upon request by any Federal
Home Loan Bank—

ES £ % ES & £ *k

In addition, the Comptroller of the Currency, the Chairman of the
Board of Governors of the Federal Reserve System, the Chair-
person of the National Credit Union Administration, and the Direc-
tor of the Office of Thrift Supervision shall make available to [the
Board] the Director or any Federal Home Loan Bank the financial
reports filed by members of any Bank to enable [the Board] the
Director or a Bank to compile and publish cost of funds indices or
other financial or statistical reports.
(b) CONSENT BY MEMBERS.—Every member of a Federal Home
Loan Bank shall, as a condition precedent thereto, be deemed—
(1) to consent to such examinations as the Bank or [the
Board] the Director may require for the purposes of this Act;
(2) to agree that reports of examinations by local, State, or
Federal agencies or institutions may be furnished by such au-
thcarities to the Bank or [the Board] the Director upon request;
an

* * & * * * &

SEC. 23. FORMS OF BANK STOCK AND OBLIGATIONS.

Any stock, debentures, bonds, notes, or other obligations issued
under the authority of this Act may be issued in uncertificated
form, utilizing a book entry method, or in certificated form under
such rules, regulations, or guidelines as the [Board of Directors of
the Federal Housing Finance Board] Director may provide.

SEC. 24. (a) * * *

(b) In all respects, but subject to such additional rules and regu-
lations as [the Board] the Director may provide, any such organi-
zation shall be a member for the purposes of this Act.

SEc. 25. Each Federal Home Loan Bank shall have succession
until dissolved by [the Boardl the Director under this Act or by
further Act of Congress.

SEC. 26. (a) REORGANIZATION.—Whenever [the Board] the Direc-
tor finds that the efficient and economical accomplishment of the



278

purposes of this Act will be aided by such action, and in accordance
with such rules, regulations, and orders as [the Board] the Direc-
tor may prescribe, any Federal Home Loan Bank may be [lig-
uidated or] reorganized, and its stock paid off and retired in whole
or in part in connection therewith after paying or making provision
for the payment of its liabilities. In the case of any such [liquida-
tion or] reorganization, any other Federal Home Loan Bank may,
with the approval of [the Board] the Director, acquire assets of any
such [liquidated or] reorganized bank and assume liabilities there-
of, in whole or in part.

(b) VOLUNTARY MERGERS.—Any Bank may, with the approval of
the Director, and the approval of the boards of directors of the
Banks involved, merge with another Bank. The Director shall pro-
mulgate regulations establishing the conditions and procedures for
the consideration and approval of any such voluntary merger, in-
cluding the procedures for Bank member approval.

* * * * * * *

FEDERAL NATIONAL MORTGAGE ASSOCIATION

CHARTER ACT
TITLE III—NATIONAL MORTGAGE ASSOCIATIONS
£ * * % £ * *

CREATION OF ASSOCIATION

SEC. 302. (a) * * *

(b)(1) * * *

(2) For the purposes set forth in section 301(a), the corporation
is authorized, pursuant to commitments or otherwise, to purchase,
service, sell, lend on the security of, or otherwise deal in mortgages
which are not insured or guaranteed as provided in paragraph (1)
(such mortgages referred to hereinafter as “conventional mort-
gages”). No such purchase of a conventional mortgage secured by
a property comprising one- to four-family dwelling units shall be
made if the outstanding principal balance of the mortgage at the
time of purchase exceeds 80 per centum of the value of the prop-
erty securing the mortgage, unless (A) the seller retains a partici-
pation of not less than 10 per centum in the mortgage; (B) for such
period and under such circumstances as the corporation may re-
quire, the seller agrees to repurchase or replace the mortgage upon
demand of the corporation in the event that the mortgage is in de-
fault; or (C) that portion of the unpaid principal balance of the
mortgage which is in excess of such 80 per centum is guaranteed
or insured by a qualified insurer as determined by the corporation.
The corporation shall not issue a commitment to purchase a con-
ventional mortgage prior to the date the mortgage is originated, if
such mortgage is eligible for purchase under the preceding sen-
tence only by reason of compliance with the requirements of clause
(A) of such sentence. The corporation may purchase a conventional
mortgage which was originated more than one year prior to the
purchase date only if the seller is the Federal Deposit Insurance
Corporation, the Resolution Trust Corporation, the National Credit
Union Administration, or any other seller currently engaged in
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mortgage lending or investing activities. For the purpose of this
section, the term “conventional mortgages” shall include a mort-
gage, lien, or other security interest on the stock or membership
certificate issued to a tenant-stockholder or resident-member of a
cooperative housing corporation, as defined in section 216 of the In-
ternal Revenue Code of 1954, and on the proprietary lease, occu-
pancy agreement, or right of tenancy in the dwelling unit of the
tenant-stockholder or resident-member in such cooperative housing
corporation. The corporation shall establish limitations governing
the maximum original principal obligation of conventional mort-
gages that are purchased by it; in any case in which the corpora-
tion purchases a participation interest in such a mortgage, the lim-
itation shall be calculated with respect to the total original prin-
cipal obligation of the mortgage and not merely with respect to the
interest purchased by the corporation. [Such limitations shall not
exceed $93,750 for a mortgage secured by a single-family residence,
$120,000 for a mortgage secured by a two-family residence,
$145,000 for a mortgage secured by a three-family residence, and
$180,000 for a mortgage secured by a four-family residence, except
that such maximum limitations shall be adjusted effective January
1 of each year beginning with 1981. Each such adjustment shall be
made by adding to each such amount (as it may have been pre-
viously adjusted) a percentage thereof equal to the percentage in-
crease during the twelve-month period ending with the previous
October in the national average one-family house price in the
monthly survey of all major lenders conducted by the Federal
Housing Finance Board.l Such Ilimitations shall not exceed
$359,650 for a mortgage secured by a single-family residence,
$460,400 for a mortgage secured by a 2-family residence, $556,500
for a mortgage secured by a 3-family residence, and $691,600 for a
mortgage secured by a 4-family residence, except that such max-
imum limitations shall be adjusted effective January 1 of each year
beginning after the effective date under section 185 of the Federal
Housing Finance Reform Act of 2005, subject to the limitations in
this paragraph. Each adjustment shall be made by adding to or
subtracting from each such amount (as it may have been previously
adjusted) a percentage thereof equal to the percentage increase or
decrease, during the most recent 12-month or fourth-quarter period
ending before the time of determining such annual adjustment, in
the housing price index maintained by the Director of the Federal
Housing Finance Agency (pursuant to section 1322 of the Housing
and Community Development Act of 1992 (12 U.S.C. 4541)). The
foregoing limitations may be increased by not to exceed 50 per cen-
tum with respect to properties located in Alaska, Guam, Hawaii,
and the Virgin Islands. Such foregoing limitations shall also be in-
creased with respect to properties of a particular size located in any
area for which the median price for such size residence exceeds the
foregoing limitation for such size residence, to the lesser of 150 per-
cent of such foregoing limitation for such size residence or the
amount that is equal to the median price in such area for such size
residence, except that, subject to the order, if any, issued by the Di-
rector of the Federal Housing Finance Agency pursuant to section
123(d)(3) of the Federal Housing Finance Reform Act of 2005, such
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increase shall apply only with respect to mortgages on which are
based securities issued and sold by the corporation.

* * * * * * *

(6) The corporation may not implement any [new program (as
such term is] new program or new business activity (as such terms
are defined in section 1303 of the Federal Housing Enterprises Fi-
nancial Safety and Soundness Act of 1992) [before obtaining the
approval of the Secretary under section 1322] except in accordance
with section 1321 of such Act.

* * *k & * * *k

CAPITALIZATION—FEDERAL NATIONAL MORTGAGE ASSOCIATION
SEc. 303. (a) * * *

* £ * * * £ *

(c)(1) * * *

(2) The corporation may not make any capital distribution that
would decrease the total capital of the corporation (as such term
is defined in section 1303 of the Federal Housing Enterprises Fi-
nancial Safety and Soundness Act of 1992) to an amount less than
the risk-based capital level for the corporation established under
section 1361 of such Act or that would decrease the core capital of
the corporation (as such term is defined in section 1303 of such
Act) to an amount less than the minimum capital level for the cor-
poration established under section 1362 of such Act, without prior
written approval of the distribution by the [Director of the Office
of Federal Housing Enterprise Oversight of the Department of
Housing and Urban Development] Director of the Federal Housing
Finance Agency.

* * & * * * &

MANAGEMENT

SEC. 308. (a) * * *

(b) The Federal National Mortgage Association shall have a
board of directors, which shall consist of [eighteen persons, five of
whom shall be appointed annually by the President of the United
States, and the remainder of whoml not less than 7 and not more
than 15 persons, who shall be elected annually by the common
stockholders. [Thel Except to the extent that action under section
1377 of the Housing and Community Development Act of 1992 tem-
porarily results in a lesser number, the board shall at all times
have as members [appointed by the President] at least one person
from the homebuilding industry, at least one person from the mort-
gage lending industry, at least one person from the real estate in-
dustry, and at least one person from an organization that has rep-
resented consumer or community interests for not less than 2 years
or one person who has demonstrated a career commitment to the
provision of housing for low-income households. Each member of
the board of directors shall be [appointed or] elected for a term
ending on the date of the next annual meeting of the stockholders[,
except that any such appointed member may be removed from of-
fice by the President for good cause]l. Any [elective] seat on the
board which becomes vacant after the annual election of the direc-
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tors shall be filled by the board, but only for the unexpired portion
of the term. [Any appointive seat which becomes vacant shall be
filled by appointment of the President, but only for the unexpired
portion of the term.] Within the limitations of law and regulation,
the board shall determine the general policies which shall govern
the operations of the corporation, and shall have power to adopt,
amend, and repeal by laws governing the performance of the pow-
ers and duties granted to or imposed upon it by law. The board of
directors shall select and effect the appointment of qualified per-
sons to fill the offices of president and vice president, and such
other offices as may be provided for in the bylaws. Any member of
the board who is a full-time officer or employee of the Federal Gov-
ernment shall not, as such member, receive compensation for his
services.

GENERAL POWERS
SEc. 309. (a) * * *

* * * * * * *
(@) * * =
*® *® * * *® *® *

(3)(A) Not later than June 30, 1993, and annually thereafter, the
corporation shall submit a report to the Committee on [Banking,
Finance and Urban Affairs] Financial Services of the House of
Representatives and the Committee on Banking, Housing, and
Urban Affairs of the Senate on (i) the comparability of the com-
pensation policies of the corporation with the compensation policies
of other similar businesses, (ii) in the aggregate, the percentage of
total cash compensation and payments under employee benefit
plans (which shall be defined in a manner consistent with the cor-
poration’s proxy statement for the annual meeting of shareholders
for the preceding year) earned by executive officers of the corpora-
tion during the preceding year that was based on the corporation’s
performance, and (iii) the comparability of the corporation’s finan-
cial performance with the performance of other similar businesses.
The report shall include a copy of the corporation’s proxy statement
for the annual meeting of shareholders for the preceding year.

(B) Notwithstanding the first sentence of paragraph (2), after the
date of the enactment of the Federal Housing Enterprises Financial
Safety and Soundness Act of 1992, the corporation may not enter
into any agreement or contract to provide any payment of money
or other thing of current or potential value in connection with the
termination of employment of any executive officer of the corpora-
tion, unless such agreement or contract is approved in advance by
the [Director of the Office of Federal Housing Enterprise Oversight
of the Department of Housing and Urban Development] Director of
the Federal Housing Finance Agency. The Director may not approve
any such agreement or contract unless the Director determines
that the benefits provided under the agreement or contract are
comparable to benefits under such agreements for officers of other
public and private entities involved in financial services and hous-
ing interests who have comparable duties and responsibilities. For
purposes of this subparagraph, any renegotiation, amendment, or
change after such date of enactment to any such agreement or con-
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tract entered into on or before such date of enactment shall be con-
sidered entering into an agreement or contract.

* * & * * * &

(4) Notwithstanding any other provision of this section, the cor-
poration shall not transfer, disburse, or pay compensation to any ex-
ecutive officer, or enter into an agreement with such executive offi-
cer, without the approval of the Director, for matters being reviewed
under section 1318 of the Federal Housing Enterprises Financial
Safety and Soundness Act of 1992 (12 U.S.C. 4518).

ES * k ES & £ *

(k)(1) The corporation shall submit to the [Director of the Office
of Federal Housing Enterprise Oversight of the Department of
Housing and Urban Development] Director of the Federal Housing
Finance Agency annual and quarterly reports of the financial condi-
tion and operations of the corporation which shall be in such form,
contain such information, and be submitted on such dates as the
Director shall require.

* * * & * * *

(m)(1) The corporation shall collect, maintain, and provide to the
[Secretaryl Director of the Federal Housing Finance Agency, in a
form determined by the [Secretaryl Director, data relating to its
mortgages on housing consisting of 1 to 4 dwelling units. Such data
shall include—

* * * * * * *

(E) any other characteristics that the [Secretaryl Director of
the Federal Housing Finance Agency considers appropriate, to
the extent practicable.

(2) The corporation shall collect, maintain, and provide to the
[Secretaryl Director of the Federal Housing Finance Agency, in a
form determined by the [Secretaryl Director, data relating to its
mortgages on housing consisting of more than 4 dwelling units.
Such data shall include—

* * *k & * * *k

(H) any other information that the [Secretaryl Director of
the Federal Housing Finance Agency considers appropriate, to
the extent practicable.

* * *k & * * *k

(n)(1) The corporation shall submit to the Committee on [Bank-
ing, Finance and Urban Affairs] Financial Services of the House of
Representatives, the Committee on Banking, Housing, and Urban
Affairs of the Senate, and the [Secretaryl Director of the Federal
Housing Finance Agency a report on its activities under subpart B
of part 2 of subtitle A of the Federal Housing Enterprises Financial
Safety and Soundness Act of 1992.

(2) T}XE report under this subsection shall—

( ) kock ok

* * *k & * * *k
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(E) include, in aggregate form and by appropriate category,
the data provided to the [Secretaryl Director of the Federal
Housing Finance Agency under subsection (m)(1)(B);

* * & & * * &

(L) include any other information that the [Secretaryl Direc-
tor of the Federal Housing Finance Agency considers appro-
priate.

(3)(A) The corporation shall make each report under this sub-
section available to the public at the principal and regional offices
of the corporation.

(B) Before making a report under this subsection available to the
public, the corporation may exclude from the report information
that the [Secretaryl Director of the Federal Housing Finance Agen-
¢y has determined is proprietary information under section 1326 of
the Federal Housing Enterprises Financial Safety and Soundness
Act of 1992.

* * *k & * * *k

FEDERAL HOME LOAN MORTGAGE CORPORATION ACT

TITLE III—FEDERAL HOME LOAN MORTGAGE
CORPORATION

* k *k & * k *k

ESTABLISHMENT OF THE CORPORATION

SEC. 303. (a)(1) * * *

(2)(A) The Board of Directors of the Corporation shall consist
of [18 persons, 5 of whom shall be appointed annually by the Presi-
dent of the United States and the remainder of whom] not less
than 7 and not more than 15 persons, who shall be elected annually
by the voting common stockholders. [Thel Except to the extent that
action under section 1377 of the Housing and Community Develop-
ment Act of 1992 temporarily results in a lesser number, the Board
of Directors shall at all times have as members [appointed by the
President of the United States] at least 1 person from the home-
building industry, at least 1 person from the mortgage lending in-
dustry, at least 1 person from the real estate industry, and at least
1 person from an organization that has represented consumer or
community interests for not less than 2 years or 1 person who has
demonstrated a career commitment to the provision of housing for
low-income households.

(B) Each member of the Board of Directors shall be [such orl
elected for a term ending on the date of the next annual meeting
of the voting common stockholdersl, except that any appointed
member may be removed from office by the President for good
cause].

(C) [Any appointive seat on the Board of Directors that be-
comes vacant shall be filled by appointment by the President of the
United States, but only for the unexpired portion of the term.] Any
[electivel seat on the Board of Directors that becomes vacant after
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the annual election of the directors shall be filled by the Board of
Directors, but only for the unexpired portion of the term.

* k *k & * k *k

(b)(1) * * *

(2) The Corporation may not make any capital distribution that
would decrease the total capital of the Corporation (as such term
is defined in section 1303 of the Federal Housing Enterprises Fi-
nancial Safety and Soundness Act of 1992) to an amount less than
the risk-based capital level for the Corporation established under
section 1361 of such Act or that would decrease the core capital of
the Corporation (as such term is defined in section 1303 of such
Act) to an amount less than the minimum capital level for the Cor-
poration established under section 1362 of such Act, without prior
written approval of the distribution by the [Director of the Office
of Federal Housing Enterprise Oversight of the Department of
Housing and Urban Development] Director of the Federal Housing
Finance Agency.

ES k % ES & k *k

(h)(1) Not later than June 30, 1993, and annually thereafter, the
Corporation shall submit a report to the Committee on [Banking,
Finance and Urban Affairs] Financial Services of the House of
Representatives and the Committee on Banking, Housing, and
Urban Affairs of the Senate on (A) the comparability of the com-
pensation policies of the Corporation with the compensation poli-
cies of other similar businesses, (B) in the aggregate, the percent-
age of total cash compensation and payments under employee ben-
efit plans (which shall be defined in a manner consistent with the
Corporation’s proxy statement for the annual meeting of share-
holders for the preceding year) earned by executive officers of the
Corporation during the preceding year that was based on the Cor-
poration’s performance, and (C) the comparability of the Corpora-
tion’s financial performance with the performance of other similar
businesses. The report shall include a copy of the Corporation’s
proxy statement for the annual meeting of shareholders for the pre-
ceding year.

(2) Notwithstanding the first sentence of subsection (c), after the
date of the enactment of the Federal Housing Enterprises Financial
Safety and Soundness Act of 1992, the Corporation may not enter
into any agreement or contract to provide any payment of money
or other thing of current or potential value in connection with the
termination of employment of any executive officer of the Corpora-
tion, unless such agreement or contract is approved in advance by
the [Director of the Office of Federal Housing Enterprise Oversight
of the Department of Housing and Urban Development] Director of
the Federal Housing Finance Agency. The Director may not approve
any such agreement or contract unless the Director determines
that the benefits provided under the agreement or contract are
comparable to benefits under such agreements for officers of other
public and private entities involved in financial services and hous-
ing interests who have comparable duties and responsibilities. For
purposes of this paragraph, any renegotiation, amendment, or
change after such date of enactment to any such agreement or con-
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tract entered into on or before such date of enactment shall be con-
sidered entering into an agreement or contract.

* * & * * * &

(4) Notwithstanding any other provision of this section, the Cor-
poration shall not transfer, disburse, or pay compensation to any ex-
ecutive officer, or enter into an agreement with such executive offi-
cer, without the approval of the Director, for matters being reviewed

under section 1318 of the Federal Housing Enterprises Financial
Safety and Soundness Act of 1992 (12 U.S.C. 4518).

* * * * * * &

MORTGAGE OPERATIONS

SEC. 305. (a)(1) * * *

(2) No conventional mortgages secured by a property com-
prising one- to four-family dwelling units shall be purchased under
this section if the outstanding principal balance of the mortgage at
the time of purchase exceeds 80 per centum of the value of the
property securing the mortgage, unless (A) the seller retains a par-
ticipation of not less than 10 per centum in the mortgage; (B) for
such period and under such circumstances as the Corporation may
require, the seller agrees to repurchase or replace the mortgage
upon demand of the Corporation in the event that the mortgage is
in default; or (C) that portion of the unpaid principal balance of the
mortgage which is in excess of such 80 per centum is guaranteed
or insured by a qualified insurer as determined by the Corporation.
The Corporation shall not issue a commitment to purchase a con-
ventional mortgage prior to the date the mortgage is originated, if
such mortgage is eligible for purchase under the preceding sen-
tence only by reason of compliance with the requirements of clause
(A) of such sentence. The Corporation may purchase a conventional
mortgage which was originated more than one year prior to the
purchase date only if the seller is the Federal Deposit Insurance
Corporation, the Resolution Trust Corporation, the National Credit
Union Administration, or any other seller currently engaged in
mortgage lending or investing activities. With respect to any trans-
action in which a seller contemporaneously sells mortgages origi-
nated more than one year old prior to the date of sale to the Cor-
poration and receives in payment for such mortgages securities rep-
resenting undivided interests only in those mortgages, the Corpora-
tion shall not impose any fee or charge upon an eligible seller
which is not a member of a Federal Home Loan Bank which differs
from that imposed upon an eligible seller which is such a member.
The Corporation shall establish limitations governing the max-
imum original principal obligation of conventional mortgages that
are purchased by it; in any case in which the Corporation pur-
chases a participation interest in such a mortgage, the limitation
shall be calculated with respect to the total original principal obli-
gation of the mortgage and not merely with respect to the interest

urchased by the Corporation. [Such limitations shall not exceed
593,750 for a mortgage secured by a single-family residence,
$120,000 for a mortgage secured by a two-family residence, and
$145,000 for a mortgage secured by a three-family residence, and
$180,000 for a mortgage secured by a four-family residence, except
that such maximum limitations shall be adjusted effective January
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1 of each year beginning with 1981. Each such adjustment shall be
made by adding to each such amount (as it may have been pre-
viously adjusted) a percentage thereof equal to the percentage in-
crease during the twelve-month period ending with the previous
October in the national average one-family house price in the
monthly survey of all major lenders conducted by the Federal
Housing Finance Board.l Such Ilimitations shall not exceed
$359,650 for a mortgage secured by a single-family residence,
$460,400 for a mortgage secured by a 2-family residence, $556,500
for a mortgage secured by a 3-family residence, and $691,600 for a
mortgage secured by a 4-family residence, except that such max-
imum limitations shall be adjusted effective January 1 of each year
beginning after the effective date under section 185 of the Federal
Housing Finance Reform Act of 2005, subject to the limitations in
this paragraph. Each adjustment shall be made by adding to or
subtracting from each such amount (as it may have been previously
adjusted) a percentage thereof equal to the percentage increase or
decrease, during the most recent 12-month or fourth-quarter period
ending before the time of determining such annual adjustment, in
the housing price index maintained by the Director of the Federal
Housing Finance Agency (pursuant to section 1322 of the Housing
and Community Development Act of 1992 (12 U.S.C. 4541)). The
foregoing limitations may be increased by not to exceed 50 per cen-
tum with respect to properties located in Alaska, Guam, Hawaii,
and the Virgin Islands. Such foregoing limitations shall also be in-
creased with respect to properties of a particular size located in any
area for which the median price for such size residence exceeds the
foregoing limitation for such size residence, to the lesser of 150 per-
cent of such foregoing limitation for such size residence or the
amount that is equal to the median price in such area for such size
residence, except that, subject to the order, if any, issued by the Di-
rector of the Federal Housing Finance Agency pursuant to section
123(d)(3) of the Federal Housing Finance Reform Act of 2005, such
increase shall apply only with respect to mortgages on which are
based securities issued and sold by the Corporation.

(c) The Corporation may not implement any [new program (as
such term is] new program or new business activity (as such terms
are defined in section 1303 of the Federal Housing Enterprises Fi-
nancial Safety and Soundness Act of 1992) [before obtaining the
approval of the Secretary under section 1322] except in accordance
with section 1321 of such Act.

OBLIGATIONS AND SECURITIES
SEc. 306. (a) * * *

* * k & * * k

(i) Except for fees paid pursuant to sections 303(c) and
[1316(c)] 306(c) of this Act and assessments pursuant to section
[106] 1316 of the Federal Housing Enterprises Financial Safety
and Soundness Act of 1992, no fee or charge may be assessed or
collected by the United States (including any executive department,
agency, or independent establishment of the United States) on or
with regard to the purchase, acquisition, sale, pledge, issuance,
guarantee, or redemption of any mortgage, asset, obligation, or
other security by the Corporation. No provision of this subsection
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shall affect the purchase of any obligation by any Federal home
loan bank pursuant to section 303(a).

% * * * % * *

MISCELLANEOUS PROVISIONS
SEC. 307. (a) * * *

* * & * * * &

(¢)(1) The Corporation shall submit to the [Director of the Office
of Federal Housing Enterprise Oversight of the Department of
Housing and Urban Development] Director of the Federal Housing
Finance Agency annual and quarterly reports of the financial condi-
tion and operations of the Corporation which shall be in such form,
contain such information, and be submitted on such dates as the
Director shall require.

* * * * * * &

(e)(1) The Corporation shall collect, maintain, and provide to the
[Secretaryl Director of the Federal Housing Finance Agency, in a
form determined by the [Secretaryl Director, data relating to its
mortgages on housing consisting of 1 to 4 dwelling units. Such data
shall include—

* * * * * * *

(E) any other characteristics that the [Secretaryl Director of
the Federal Housing Finance Agency considers appropriate, to
the extent practicable.

(2) The Corporation shall collect, maintain, and provide to the
[Secretaryl Director of the Federal Housing Finance Agency, in a
form determined by the [Secretaryl Director, data relating to its
mortgages on housing consisting of more than 4 dwelling units.
Such data shall include—

k * * * * * *

(H) any other information that the [Secretaryl Director of
the Federal Housing Finance Agency considers appropriate, to
the extent practicable.

* * * * * * *

(f)(1) The Corporation shall submit to the Committee on [Bank-
ing, Finance and Urban Affairs] Financial Services of the House of
Representatives, the Committee on Banking, Housing, and Urban
Affairs of the Senate, and the [Secretaryl Director of the Federal
Housing Finance Agency a report on its activities under subpart B
of part 2 of subtitle A of the Federal Housing Enterprises Financial
Safety and Soundness Act of 1992.

(2) The report under this subsection shall—

* £ * * * £ *

(E) include, in aggregate form and by appropriate category,
the data provided to the [Secretaryl Director of the Federal
Housing Finance Agency under subsection (e)(1)(B);

* * *k & * * *k
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(L) include any other information that the [Secretaryl Direc-
tor of the Federal Housing Finance Agency considers appro-
priate.

(3)(A) The Corporation shall make each report under this sub-
section available to the public at the principal and regional offices
of the Corporation.

(B) Before making a report under this subsection available to the
public, the Corporation may exclude from the report information
that the [Secretaryl Director of the Federal Housing Finance Agen-
¢y has determined is proprietary information under section 1326 of

the Federal Housing Enterprises Financial Safety and Soundness
Act of 1992.

* * * * * * *

FEDERAL FINANCIAL INSTITUTIONS EXAMINATION
COUNCIL ACT OF 1978

TITLE X—FEDERAL FINANCIAL INSTITUTIONS
EXAMINATION COUNCIL

SEC. 1001. This title may be cited as the “Federal Financial In-
stitutions Examination Council Act of 1978”.

* * & * * * &

DEFINITIONS

SEC. 1003. As used in this title—

(1) the term “Federal financial institutions regulatory agen-
cies” means the Office of the Comptroller of the Currency, the
Board of Governors of the Federal Reserve System, the Federal
Deposit Insurance Corporation, the Office of Thrift Super-
vision, Director of the Federal Housing Finance Agency, and the
National Credit Union Administration;

* k *k & * k *k

(3) the term “financial institution” means a commercial
bank, a savings bank, a trust company, a savings association,
a building and loan association, a homestead association, a co-
operative bank, [or a credit union;l a credit union, or a regu-
lated entity (as such term is defined in section 1303 of the
Housing and Community Development Act of 1992 (12 U.S.C.
4502)).

* * & * * * &

ESTABLISHMENT OF THE COUNCIL

SEC. 1004. (a) There is established the Financial Institutions Ex-
amination Council which shall consist of—

ES £ % ES & £ *k

(4) the Director, Office of Thrift Supervision;
(5) the Director of the Federal Housing Finance Agency; and
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[(5)] (6) the Chairman of the National Credit Union Admin-
istration Board.

% * * * % * *

FUNCTIONS OF THE COUNCIL
SEC. 1006. (a) * * *

* * * & * * *

(d) The Council shall conduct schools for examiners and assistant
examiners employed by the Federal financial institutions regu-
latory agencies. Such schools shall be open to enrollment by em-
ployees of State financial institutions supervisory agencies [and
employees of the Federal Housing Finance Board] under conditions
specified by the Council.

* * *k & * * *k

TITLE 18, UNITED STATES CODE

* * *k & * * *k

PART I—CRIMES

* * * * * * *

CHAPTER 11—BRIBERY, GRAFT, AND CONFLICTS OF
INTEREST

* * *k & * * *k

§212. Offer of loan or gratuity to financial institution exam-

iner
(a) kok ok
£ * * £ £ * *
(¢) DEFINITIONS.—In this section:

(2) FEDERAL FINANCIAL INSTITUTION REGULATORY AGENCY.—
The term “Federal financial institution regulatory agency”

means—
ES £ ES ES ES £ ES
(E) the Federal Housing Finance [Board] Agency;

k * ES * k * ES

CHAPTER 31—EMBEZZLEMENT AND THEFT

* * * * * * *

§657. Lending, credit and insurance institutions

Whoever, being an officer, agent or employee of or connected in
any capacity with the Federal Deposit Insurance Corporation, Na-
tional Credit Union Administration, Office of Thrift Supervision,
the Resolution Trust Corporation, any Federal home loan bank, the
Federal Housing Finance [Board]l Agency, Farm Credit Adminis-
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tration, Department of Housing and Urban Development, Federal
Crop Insurance Corporation, the Secretary of Agriculture acting
through the Farmers Home Administration or successor agency,
the Rural Development Administration or successor agency, or the
Farm Credit System Insurance Corporation, a Farm Credit Bank,
a bank for cooperatives or any lending, mortgage, insurance, credit
or savings and loan corporation or association authorized or acting
under the laws of the United States or any institution, other than
an insured bank (as defined in section 656), the accounts of which
are insured by the Federal Deposit Insurance Corporation, or by
the National Credit Union Administration Board or any small busi-
ness investment company, or any community development financial
institution receiving financial assistance under the Riegle Commu-
nity Development and Regulatory Improvement Act of 1994, and
whoever, being a receiver of any such institution, or agent or em-
ployee of the receiver, embezzles, abstracts, purloins or willfully
misapplies any moneys, funds, credits, securities or other things of
value belonging to such institution, or pledged or otherwise
intrusted to its care, shall be fined not more than $1,000,000 or im-
prisoned not more than 30 years, or both; but if the amount or
value embezzled, abstracted, purloined or misapplied does not ex-
ceed $1,000, he shall be fined under this title or imprisoned not
more than one year, or both.

* * * * * * *

CHAPTER 47—FRAUD AND FALSE STATEMENTS

* * k & * * *k

§1006. Federal credit institution entries, reports and trans-
actions

Whoever, being an officer, agent or employee of or connected in
any capacity with the Federal Deposit Insurance Corporation, Na-
tional Credit Union Administration, Office of Thrift Supervision,
any Federal home loan bank, the Federal Housing Finance
[Board] Agency, the Resolution Trust Corporation, Farm Credit
Administration, Department of Housing and Urban Development,
Federal Crop Insurance Corporation, the Secretary of Agriculture
acting through the Farmers Home Administration or successor
agency, the Rural Development Administration or successor agen-
cy, or the Farm Credit System Insurance Corporation, a Farm
Credit Bank, a bank for cooperatives or any lending, mortgage, in-
surance, credit or savings and loan corporation or association au-
thorized or acting under the laws of the United States or any insti-
tution, other than an insured bank (as defined in section 656), the
accounts of which are insured by the Federal Deposit Insurance
Corporation, or by the National Credit Union Administration Board
or any small business investment company, with intent to defraud
any such institution or any other company, body politic or cor-
porate, or any individual, or to deceive any officer, auditor, exam-
iner or agent of any such institution or of department or agency of
the United States, makes any false entry in any book, report or
statement of or to any such institution, or without being duly au-
thorized, draws any order or bill of exchange, makes any accept-
ance, or issues, puts forth or assigns any note, debenture, bond or
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other obligation, or draft, bill of exchange, mortgage, judgment, or
decree, or, with intent to defraud the United States or any agency
thereof, or any corporation, institution, or association referred to in
this section, participates or shares in or receives directly or indi-
rectly any money, profit, property, or benefits through any trans-
action, loan, commission, contract, or any other act of any such cor-
poration, institution, or association, shall be fined not more than
$1,000,000 or imprisoned not more than 30 years, or both.

* * * * * * *

§1014. Loan and credit applications generally; renewals and
discounts; crop insurance

Whoever knowingly makes any false statement or report, or will-
fully overvalues any land, property or security, for the purpose of
influencing in any way the action of the Farm Credit Administra-
tion, Federal Crop Insurance Corporation or a company the Cor-
poration reinsures, the Secretary of Agriculture acting through the
Farmers Home Administration or successor agency, the Rural De-
velopment Administration or successor agency, any Farm Credit
Bank, production credit association, agricultural credit association,
bank for cooperatives, or any division, officer, or employee thereof,
or of any regional agricultural credit corporation established pursu-
ant to law, or a Federal land bank, a Federal land bank associa-
tion, a Federal Reserve bank, a small business investment com-
pany, as defined in section 103 of the Small Business Investment
Act of 1958 (15 U.S.C. 662), or the Small Business Administration
in connection with any provision of that Act, a Federal credit
union, an insured State-chartered credit union, any institution the
accounts of which are insured by the Federal Deposit Insurance
Corporation, the Office of Thrift Supervision, any Federal home
loan bank, the Federal Housing Finance [Boardl Agency, the Fed-
eral Deposit Insurance Corporation, the Resolution Trust Corpora-
tion, the Farm Credit System Insurance Corporation, or the Na-
tional Credit Union Administration Board, a branch or agency of
a foreign bank (as such terms are defined in paragraphs (1) and
(3) of section 1(b) of the International Banking Act of 1978), or an
organization operating under section 25 or section 25(a) of the Fed-
eral Reserve Act, upon any application, advance, discount, pur-
chase, purchase agreement, repurchase agreement, commitment, or
loan, or any change or extension of any of the same, by renewal,
deferment of action or otherwise, or the acceptance, release, or sub-
stitution of security therefor, shall be fined not more than
$1,000,000 or imprisoned not more than 30 years, or both. The
term “State-chartered credit union” includes a credit union char-
tered under the laws of a State of the United States, the District
of Columbia, or any commonwealth, territory, or possession of the
United States.

* * *k & * * *k

CHAPTER 93—PUBLIC OFFICERS AND EMPLOYEES

* * *k & * * *k
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§1905. Disclosure of confidential information generally

Whoever, being an officer or employee of the United States or of
any department or agency thereof, any person acting on behalf of
the [Office of Federal Housing Enterprise Oversight]l Federal
Housing Finance Agency, or agent of the Department of Justice as
defined in the Antitrust Civil Process Act (15 U.S.C. 1311-1314),
or being an employee of a private sector organization who is or was
assigned to an agency under chapter 37 of title 5, publishes, di-
vulges, discloses, or makes known in any manner or to any extent
not authorized by law any information coming to him in the course
of his employment or official duties or by reason of any examina-
tion or investigation made by, or return, report or record made to
or filed with, such department or agency or officer or employee
thereof, which information concerns or relates to the trade secrets,
processes, operations, style of work, or apparatus, or to the iden-
tity, confidential statistical data, amount or source of any income,
profits, losses, or expenditures of any person, firm, partnership,
corporation, or association; or permits any income return or copy
thereof or any book containing any abstract or particulars thereof
to be seen or examined by any person except as provided by law;
shall be fined under this title, or imprisoned not more than one
year, or both; and shall be removed from office or employment.

* * *k & * * *k

FLOOD DISASTER PROTECTION ACT OF 1973

* * & * * * *

TITLE I—EXPANSION OF NATIONAL FLOOD INSURANCE
PROGRAM

* * & * * * &

FLOOD INSURANCE PURCHASE AND COMPLIANCE REQUIREMENTS AND
ESCROW ACCOUNTS

SEc. 102. (a) * * *

* * k & * * k

(f) CiviL MONETARY PENALTIES FOR FAILURE To REQUIRE FLOOD
INSURANCE OR NOTIFY.—

* * & & * * &

(3) CIVIL MONETARY PENALTIES AGAINST GSE’S.—

(A) IN GENERAL.—If the Federal National Mortgage As-
sociation or the Federal Home Loan Mortgage Corporation
is found by the [Director of the Office of Federal Housing
Enterprise Oversight of the Department of Housing and
Urban Development] Director of the Federal Housing Fi-
nance Agency to have a pattern or practice of purchasing
loans in violation of the procedures established pursuant
to subsection (b)(3), the Director of such Office shall assess
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a civil penalty against such enterprise in the amount pro-
vided under paragraph (5) of this subsection.

* * *k & * * *k

SECTION 5 OF THE DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT ACT

TRANSFERS TO DEPARTMENT
SEC. 5. (a) * * *

* * * & * * *

[(d) Notwithstanding any other provision of this Act, the Sec-
retary may not merge or consolidate the Office of Federal Housing
Enterprise Oversight of the Department, or any of the functions or
responsibilities of such Office, with any function or program admin-
istered by the Secretary.]

TITLE 5, UNITED STATES CODE

* * *k & * * *k

PART III—-EMPLOYEES

* * *k & * * *k

SUBPART B—EMPLOYMENT AND RETENTION

* * k & * * k

CHAPTER 31—AUTHORITY FOR EMPLOYMENT

* k *k & * k *k

SUBCHAPTER II—THE SENIOR EXECUTIVE SERVICE

* k & & * k &

§ 3132. Definitions and exclusions

(a) For the purpose of this subchapter—
(1) “agency” means an Executive agency, except a Govern-
ment corporation and the Government Accountability Office,
but does not include—

ES * * ES & * *

(D) the Office of the Comptroller of the Currency, the Of-
fice of Thrift Supervision, the Federal Housing Finance
Board, the Resolution Trust Corporation, the Farm Credit
Administration, [the Office of Federal Housing Enterprise
Oversight of the Department of Housing and Urban Devel-
opment] the Federal Housing Finance Agency, and the Na-
tional Credit Union Administration;

* * *k & * * *k
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SUBPART D—PAY AND ALLOWANCES

* * * * * * *

CHAPTER 53—PAY RATES AND SYSTEMS

* * & & * * *

SUBCHAPTER II—EXECUTIVE SCHEDULE PAY RATES

* * & & * * &

§5313. Positions at level II

Level II of the Executive Schedule applies to the following posi-
tions, for which the annual rate of basic pay shall be the rate de-
termined with respect to such level under chapter 11 of title 2, as
adjusted by section 5318 of this title:

Deputy Secretary of Defense.

% % £ £ % % *
[Director of the Office of Federal Housing Enterprise Over-

sight, Department of Housing and Urban Development.]
Director of the Federal Housing Finance Agency.

* * * * * * *

§5314. Positions at level III

Level III of the Executive Schedule applies to the following posi-
tions, for which the annual rate of basic pay shall be the rate de-
termined with respect to such level under chapter 11 of title 2, as
adjusted by section 5318 of this title:

Solicitor General of the United States.

* k & & * k &

Deputy Directors, Federal Housing Finance Agency (3).

§5315. Positions at level IV

Level IV of the Executive Schedule applies to the following posi-
tions, for which the annual rate of basic pay shall be the rate de-
termined with respect to such level under chapter 11 of title 2, as
adjusted by section 5318 of this title:

Deputy Administrator of General Services.

% * * k % * *
Members, Housing Finance Oversight Board.
% % £ £ % % £

SECTION 8G OF THE INSPECTOR GENERAL ACT OF 1978

REQUIREMENTS FOR FEDERAL ENTITIES AND DESIGNATED FEDERAL
ENTITIES

SEC. 8G. (a) Notwithstanding section 11 of this Act, as used in

this section—
(2) the term “designated Federal entity” means Amtrak, the
Appalachian Regional Commission, the Board of Governors of
the Federal Reserve System, the Board for International
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Broadcasting, the Commodity Futures Trading Commission,
the Consumer Product Safety Commission, the Corporation for
Public Broadcasting, the Equal Employment Opportunity Com-
mission, the Farm Credit Administration, the Federal Commu-
nications Commission, the Federal Deposit Insurance Corpora-
tion, the Federal Election Commission, the Election Assistance
Commission, the Federal Housing Finance [Board] Agency, the
Federal Labor Relations Authority, the Federal Maritime Com-
mission, the Federal Trade Commission, the Legal Services
Corporation, the National Archives and Records Administra-
tion, the National Credit Union Administration, the National
Endowment for the Arts, the National Endowment for the Hu-
manities, the National Labor Relations Board, the National
Science Foundation, the Panama Canal Commission, the Peace
Corps, the Pension Benefit Guaranty Corporation, the Securi-
ties and Exchange Commission, the Smithsonian Institution,
the United States International Trade Commission, and the
United States Postal Service;

* * *k & * * *k

SECTION 11 OF THE FEDERAL INSURANCE ACT
SEc. 11. (a) * * *

k * ES * k * ES
(t) AGENCIES MAY SHARE INFORMATION WITHOUT WAIVING PRIVI-
LEGE.—

(2) DEFINITIONS.—For purposes of this subsection:
(A) COVERED AGENCY.—The term “covered agency”
means any of the following:

% * * * * * *
(vii) The Federal Housing Finance Agency.
* £ * * * £ *

SECTION 10001 OF THE 1997 EMERGENCY SUPPLE-
MENTAL APPROPRIATIONS ACT FOR RECOVERY
FROM NATURAL DISASTERS, AND FOR OVERSEAS
PEACEKEEPING EFFORTS, INCLUDING THOSE IN BOS-
NIA

SEC. 10001. The Secretary shall submit semi-annually to the
Committees on Appropriations a list of all contracts and task or-
ders issued under such contracts in excess of $250,000 which were
entered into during the prior 6-month period by the Secretary, [the
Government National Mortgage Association, and the Office of Fed-
eral Housing Enterprise Oversight] and the Government National
Mortgage Association (or by any officer of the Department of Hous-
ing and Urban Developmentl, the Government National Mortgage
Association, or the Office of Federal Housing Enterprise Oversight]
or the Government National Mortgage Association acting in his or
her capacity to represent the Secretary or these entities). Each list-
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ing shall identify the parties to the contract, the term and amount
of the contract, and the subject matter and responsibilities of the
parties to the contract.

SECTION 302 OF THE CRANSTON-GONZALEZ NATIONAL
AFFORDABLE HOUSING ACT

SEC. 302. NATIONAL HOMEOWNERSHIP TRUST.
(a) kok ok
(b) BOARD OF DIRECTORS.—The Trust shall be governed by a
Board of Directors, which shall be composed of—
* £ * * * £ *

(4) [the chairperson of the Federal Housing Finance Board]
the Director of the Federal Housing Finance Agency;

* * * * * * &

SECTION 1113 OF THE RIGHT TO FINANCIAL PRIVACY
ACT OF 1978

EXCEPTIONS
SEc. 1113. (a) * * *

* * & * * * &

(o) This title shall not apply to the examination by or disclosure
to the Federal Housing Finance [Board]l Agency or any of the Fed-
eral home loan banks of financial records or information in the ex-
ercise of the Federal Housing Finance [Board’s] Agency’s authority
to extend credit (either directly or through a Federal home loan
bank) to financial institutions or others.

* * & * * * &

SECTION 117 OF THE RIEGLE COMMUNITY DEVELOP-
MENT AND REGULATORY IMPROVEMENT ACT OF 1994

SEC. 117. STUDIES AND REPORTS; EXAMINATION AND AUDIT.
(a) * * *

* * *k & * * k

(e) CONSULTATION.—In the conduct of the studies required under
this section, the Fund shall consult, as appropriate, with the Comp-
troller of the Currency, the Federal Deposit Insurance Corporation,
the Board of Governors of the Federal Reserve System, the Federal
Housing Finance [Board] Agency, the Farm Credit Administration,
the Director of the Office of Thrift Supervision, the National Credit
Union Administration Board, Indian tribal governments, commu-
nity reinvestment organizations, civil rights organizations, con-
sumer organizations, financial organizations, and such representa-
tives of agencies or other persons, at the discretion of the Fund.

* * *k & * * *k
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SECTION 517 OF THE MULTIFAMILY ASSISTED HOUSING
REFORM AND AFFORDABILITY ACT OF 1997

SEC. 517. RESTRUCTURING TOOLS.

(a) ok ok

(b) RESTRUCTURING TooOLS.—In addition to the requirements of
subsection (a) and to the extent these actions are consistent with
this section and with the control of the Secretary of applicable ac-
counts in the Treasury of the United States, an approved mortgage
restructuring and rental assistance sufficiency plan under this sub-
title may iilclu(ile one or more of the following actions:

(1) * = *

* * *k & * * *k

(4) CREDIT ENHANCEMENT.—Providing any additional State
or local mortgage credit enhancements and risk-sharing ar-
rangements that may be established with State or local hous-
ing finance agencies, the Federal Housing Finance [Board]
Agency, the Federal National Mortgage Association, and the
Federal Home Loan Mortgage Corporation, to a modified or re-
financed first mortgage.

* * * * * * *

SECTION 3502 OF TITLE 44, UNITED STATES CODE

§ 3502. Definitions

As used in this subchapter—

* * * * * * *

(5) the term “independent regulatory agency” means the
Board of Governors of the Federal Reserve System, the Com-
modity Futures Trading Commission, the Consumer Product
Safety Commission, the Federal Communications Commission,
the Federal Deposit Insurance Corporation, the Federal Energy
Regulatory Commission, the Federal Housing Finance [Board]
Agency, the Federal Maritime Commission, the Federal Trade
Commission, the Interstate Commerce Commission, the Mine
Enforcement Safety and Health Review Commission, the Na-
tional Labor Relations Board, the Nuclear Regulatory Commis-
sion, the Occupational Safety and Health Review Commission,
the Postal Rate Commission, the Securities and Exchange
Commission, and any other similar agency designated by stat-
ute as a Federal independent regulatory agency or commission;

* * * & * * *

SECTION 1004 OF THE LAUNCHING OUR COMMUNITIES’
ACCESS TO LOCAL TELEVISION ACT OF 2000

SEC. 1004. APPROVAL OF LOAN GUARANTEES.
(a) kok ok
k * * * k * *
(d) REQUIREMENTS AND CRITERIA APPLICABLE TO APPROVAL.—
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(2) PREREQUISITES.—In addition to meeting the underwriting
criteria under paragraph (1), a loan may not be guaranteed
under this Act unless—

* * * * * * *
D)@ * * *
Ed * * ES Ed * *

(iii) no loan may be made for purposes of this Act by a
governmental entity or affiliate thereof, or by the Federal
Agricultural Mortgage Corporation, or any institution su-
pervised by the [Office of Federal Housing Enterprise
Oversight, the Federal Housing Finance Board]l Federal
Housing Finance Agency, or any affiliate of such entities;

* * * * * * *



ADDITIONAL AND DISSENTING VIEWS

ADDITIONAL VIEWS

We believe that an essential component of the legislation re-
ported by the committee is the establishment of an Affordable
Housing Fund for both Fannie Mae and Freddie Mac. Such estab-
lishment is patterned after the highly successful Affordable Hous-
ing Program (AHP) of the Federal Home Loan Banks, which has
been in existence for more than a decade. This fund would address
underserved housing markets through the provision of assistance
for housing that would be affordable for very-low and extremely-
low income families. This would fill a gap not being met in today’s
marketplace, in a manner consistent with the GSEs’ charter and
mission.

We understand that some members of the committee are opposed
to the creation of an Affordable Housing Fund. However, we also
note that an amendment to eliminate this provision from the bill
failed on a vote of 53 to 17, with a majority of members from both
sides of the aisle voting to retain the fund in the bill.

A common complaint by critics of the fund is that it would violate
“free market principles.” In response, we note that both Fannie
Mae and Freddie Mac are both federally chartered and are Govern-
ment Sponsored Enterprises (as are the Federal Home Loan Banks,
which operate the AHP). These GSEs are unlike most private cor-
porations in that they receive substantial federal governmental
benefits, such as an exemption from state and local taxes and a
federal line of credit.

Moreover, there is a consensus, explicitly shared by the housing
policies of both Democratic and Republican administrations, that
the free market cannot by itself meet the entire need for housing
for those with the lack of income and resources that define the
homeless and extremely low income families. Some form of subsidy
or assistance is necessary to make housing affordable for families
in these income categories. A GSE affordable housing fund would
help fill this gap, while maximizing the role of the private sector
by extending the scope of these privately owned, but govern-
mentally sponsored, entities, which work in concert with other pri-
vate sector mortgage loan originators.

We also note that criticisms of the fund do not square with the
specific provisions of the bill. For example, the claim is made that
funds may be used by organizations for their own activities or for
advocacy purposes. In fact, the bill clearly states that funds may
be used “only for the production, preservation, and rehabilitation”
of housing, and it specifically prohibits any funds being used for
“administrative, outreach, or other costs of” any fund applicant. It
is our intent that 100% of the funds be used for housing.

(299)



300

The claim is also made that the fund would become a “slush
fund” for the GSEs. In fact, the bill requires that funds be allocated
under an application process according to criteria to be established
by the regulator, that the fund be audited every year to ensure
compliance with program rules, that fund use be monitored for
compliance with affordability standards and other requirements,
and that a GSE may not condition funding on applicants using that
GSE for financing.

Therefore, we would oppose efforts made by these critics to weak-
en the fund’s impact or effectiveness as the bill moves to the full
House for its consideration.

For example, we support retention of the provision now in the
bill requiring that any investment returns in the fund must be
used for other fund activities, and may not be retained by the
GSEs. This avoids the potential conflict of interest that the GSEs
might fund activities based on the likelihood of investment returns,
instead of allocating funds based on the most meritorious fund ap-
plications.

We support the proposed 5% fund level, with a 3.5% transition
level in the first year after bill enactment. We would not want to
see the bill modified to have fund levels reduced, to have the fund’s
implementation unnecessarily delayed or truncated, or to have
funding made contingent on certain discretionary findings of the
regulator.

We are somewhat disappointed that the bill’s fund provision did
not permit, as last year’s Senate version did, the use of funds for
internal GSE loan loss reserves, to cover potential risks of new or
more flexible GSE loan products. However, we are pleased that the
bill explicitly retains a provision to encourage the leveraging of
funds through an externalized grant process through such purposes
as loan loss reserves or revolving loan funds. Regardless of whether
this leveraged grant option is or is not explicitly stated in the bill,
we believe that the flexible fund use language stated elsewhere in
the bill clearly permits such types and forms of fund use, with ap-
plication selection based on the best projects being proposed.

With regard to the Congressional Budget Office (CBO) scoring of
the Affordable Housing Fund, we note that the Fund actually re-
duces the deficit by $370 million over the 5-year budget window the
House uses for scoring provisions of this type. However, over a 10-
year period, CBO scores the fund as increasing the deficit by $280
million. This apparently results from CBO’s concluding that fund
assessments are not counted as offsetting receipts—even though
CBO claimed that the GSEs receive tens of billions of dollars in an-
nual federal benefits—on the grounds that such benefits are not
new and directly related to the fund contributions. This position
appears inconsistent with CBO treatment of previous CBOGSE
budget options and inconsistent with treatment of various items in
the current budget.

Finally, we support the other housing mission provisions of the
bill, including the improved targeting of numerical GSE housing
goals and the section explicitly stating a GSE duty to serve under-
served markets. With regard to the goals, we believe that the use
of HMDA data as a factor in setting the housing goals is a useful
statutory addition. However, such historical data should not be
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used presumptively in setting prospective goals, but should just be
one more factor to be taken into consideration. Actual HMDA data
is probably of most use by the regulator during a multi-year goal
promulgation, under which a regulator can use such data to make
appropriate mid-course corrections if the overall market can be
shown to deviate from the assumptions used in setting the multi-
year goals.

We are also concerned that the goal realignment no longer meas-
ures mortgage refinancings in any way, and would urge consider-
ation of the creation of home purchase refinancings as a statutory
subgoal.

BARNEY FRANK.
MAXINE WATERS.



ADDITIONAL VIEWS

The bill reported out of the Committee provides the new regu-
lator authority to order an enterprise to dispose of or acquire an
asset or liability if the Director determines it is consistent with
safety and soundness or the purposes of this legislation or the en-
terprises’ charters, but does not require that the regulator place
limits on the size of the enterprises or order reductions in their re-
tained portfolios. We believe that this authority should be used
only as necessary to ensure the safe and sound operation of the en-
1f:e1rprises, not to place arbitrary limits on the size of retained port-
olios.

We believe the strengthened safety and soundness oversight au-
thority provided to the new regulator obviates any need for limits
on the portfolios of the enterprises. In particular, this bill removes
any restrictions on the type or level of risk-based capital that the
regulator may require. We expect that the new regulator will use
this expanded authority to determine whether the enterprises’ ex-
isting risk-based capital rules, which focus primarily on interest
rate risk, should be strengthened, supplemented, or replaced with
capital requirements more explicitly focused on the particular as-
sets held by the enterprises. As with banking institutions, a strong
risk-based capital requirement, rather than inherently arbitrary
limits on asset size, is the best means of assuring that the enter-
prises operate safely and do not pose a threat to the financial sys-
tem.

Additionally, we believe that it would be inappropriate and coun-
terproductive to adopt asset limits of the type proposed by the Ad-
ministration, under which the enterprises could hold assets only at
levels “necessary” to provide adequate liquidity to the mortgage
markets. The enterprises generally purchase mortgages and mort-
gage-backed securities when prices are out of line with the broader
markets, which provides a source of support, particularly in periods
of market turmoil, that helps reduce volatility and keep mortgage
funding costs stable. Limiting the portfolios of the enterprises to a
level “necessary” to provide adequate liquidity to the markets effec-
tively puts the regulator in the position of determining when mort-
gage rates are too high and liquidity is needed, turning what is
currently a market function into a regulatory one.

Finally, portfolio limits will discourage the enterprises from cre-
ating innovative or tailored products to respond to market needs.
Because such products are more difficult and expensive to
securitize, limiting the ability of the enterprises to hold assets in
portfolio will result in higher costs for any product that does not
have a broad market. This is clearly contrary to a key goal of this
legislation: to encourage the enterprises to do more to fulfill their
housing missions.

BARNEY FRANK.
(302)
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PauL E. KANJORSKI.



DISSENTING VIEWS

H.R. 1461 fails to address the core problems with the Govern-
ment Sponsored Enterprises (GSEs). Furthermore, since this legis-
lation creates new government programs that will further artifi-
cially increase the demand for housing, H.R. 1461 increases the
economic damage that will occur when the housing bubble bursts.
The main problem with the GSEs is the special privileges the fed-
eral government gives the GSEs. According to the Congressional
Budget Office, the housing-related GSEs received almost 20 billion
dollars worth of indirect federal subsidies in fiscal year 2004 alone.

One of the major privileges the federal government grants to the
GSEs is a line of credit from the United States Treasury. According
to some estimates, the line of credit may be worth over two billion
dollars. GSEs also benefit from an explicit grant of legal authority
given to the Federal Reserve to purchase the debt of the GSEs.
GSEs are the only institutions besides the United States Treasury
granted explicit statutory authority to monetize their debt through
the Federal Reserve. This provision gives the GSEs a source of li-
quidity unavailable to their competitors.

This implicit promise by the government to bail out the GSEs in
times of economic difficulty helps the GSEs attract investors who
are willing to settle for lower yields than they would demand in the
absence of the subsidy. Thus, the line of credit distorts the alloca-
tion of capital. More importantly, the line of credit is a promise on
behalf of the government to engage in a massive unconstitutional
and immoral income transfer from working Americans to holders of
GSE debt. This is why I offered an amendment at the committee
mark-up to cut off this line of credit. I was disappointed to see my
colleagues reject this opportunity to protect taxpayers from having
{:)o bail out Fannie Mae and Freddie Mac when the housing bubble

ursts.

The connection between the GSEs and the government helps iso-
late the GSEs’ managements from market discipline. This isolation
from market discipline is the root cause of the mismanagement oc-
curring at Fannie and Freddie. After all, if investors did not believe
that the federal government would bail out Fannie and Freddie if
the GSEs faced financial crises, then investors would have forced
the GSEs to provide assurances that the GSEs are following ac-
cepted management and accounting practices before investors
would consider Fannie and Freddie to be good investments.

Federal Reserve Chairman Alan Greenspan has expressed con-
cern that the government subsidies provided to the GSEs make in-
vestors underestimate the risk of investing in Fannie Mae and
Freddie Mac. Although he has endorsed many of the regulatory “so-
lutions” being considered here today, Chairman Greenspan has im-
plicitly admitted the subsidies are the true source of the problems
with Fannie and Freddie.

(304)
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H.R. 1461 compounds these problems by further insulating the
GSEs from market discipline. By creating a “world-class” regulator,
Congress would send a signal to investors that investors need not
concern themselves with investigating the financial health and sta-
bility of Fannie and Freddie since a “world-class” regulator is per-
forming that function.

However, one of the forgotten lessons of the financial scandals of
a few years ago is that the market is superior at discovering and
punishing fraud and other misbehavior than are government regu-
lators. After all, the market discovered, and began to punish, the
accounting irregularities of Enron before the government regu-
lators did.

Concerns have been raised about the new regulator’s independ-
ence from the Treasury Department. This is more than a bureau-
cratic “turf battle” as there are legitimate worries that isolating the
regulator from Treasury oversight may lead to regulatory capture.
Regulatory capture occurs when regulators serve the interests of
the businesses they are supposed to be regulating instead of the
public interest. While H.R. 1461 does have some provisions that
claim to minimize the risk of regulatory capture, regulatory cap-
ture is always a threat where regulators have significant control
over the operations of an industry. After all, the industry obviously
has a greater incentive than any other stakeholder to influence the
behavior of the regulator.

The flip side of regulatory capture is that managers and owners
of highly subsidized and regulated industries are more concerned
with pleasing the regulators than with pleasing consumers or in-
vestors, since the industries know that investors will believe all is
well if the regulator is happy. Thus, the regulator and the regu-
lated industry may form a symbiosis where each looks out for the
other’s interests while ignoring the concerns of investors.

Furthermore, my colleagues should consider the constitutionality
of an “independent regulator.” The Founders provided for three
branches of government—an executive, a judiciary, and a legisla-
ture. Each branch was created as sovereign in its sphere, and there
were to be clear lines of accountability for each branch. However,
independent regulators do not fit comfortably within the three
branches; nor are they totally accountable to any branch. Regu-
lators at these independent agencies often make judicial-like deci-
sions, but they are not part of the judiciary. They often make rules,
similar to the ones regarding capital requirements, that have the
force of law, but independent regulators are not legislative. And, of
course, independent regulators enforce the laws in the same way,
as do other parts of the executive branch; yet independent regu-
lators lack the day-to-day accountability to the executive that pro-
vides a check on other regulators.

Thus, these independent regulators have a concentration of pow-
ers of all three branches and lack direct accountability to any of the
democratically chosen branches of government. This flies in the
face of the Founders’ opposition to concentrations of power and gov-
ernment bureaucracies that lack accountability. These concerns are
especially relevant considering the remarkable degree of power and
autonomy this bill gives to the regulator. For example, in the
scheme established by H.R. 1461 the regulator’s budget is not sub-
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ject to appropriations. This removes a powerful mechanism for
holding the regulator accountable to Congress. While the regulator
is accountable to a board of directors, this board may conduct all
deliberations in private because it is not subject to the sunshine
act.

Ironically, by transferring the risk of widespread mortgage de-
faults to the taxpayers through government subsidies and con-
vincing investors that all is well because a “world-class” regulator
is ensuring the GSEs’ soundness, the government increases the
likelihood of a painful crash in the housing market. This is because
the special privileges of Fannie and Freddie have distorted the
housing market by allowing Fannie and Freddie to attract capital
they could not attract under pure market conditions. As a result,
capital is diverted from its most productive uses into housing. This
reduces the efficacy of the entire market and thus reduces the
standard of living of all Americans.

Despite the long-term damage to the economy inflicted by the
government’s interference in the housing market, the government’s
policy of diverting capital into housing creates a short-term boom
in housing. Like all artificially created bubbles, the boom in hous-
ing prices cannot last forever. When housing prices fall, home-
owners will experience difficulty as their equity is wiped out. Fur-
thermore, the holders of the mortgage debt will also have a loss.
These losses will be greater than they would have been had govern-
ment policy not actively encouraged over-investment in housing.

H.R. 1461 further distorts the housing market by artificially in-
flating the demand for housing through the creation of a national
housing trust fund. This fund further diverts capital to housing
that, absent government intervention, would be put to a use more
closely matching the demands of consumers. Thus, this new hous-
ing program will reduce efficacy and create yet another unconstitu-
tional redistribution program.

Perhaps the Federal Reserve can stave off the day of reckoning
by purchasing the GSEs’ debt and pumping liquidity into the hous-
ing market, but this cannot hold off the inevitable drop in the
housing market forever. In fact, postponing the necessary and pain-
ful market corrections will only deepen the inevitable fall. The
more people are invested in the market, the greater the effects
across the economy when the bubble bursts.

Instead of addressing government policies encouraging the
misallocation of resources to the housing market, H.R. 1461 further
introduces distortion into the housing market by expanding the au-
thority of federal regulators to approve the introduction of new
products by the GSEs. Such regulation inevitability delays the in-
troduction of new innovations to the market, or even prevents some
potentially valuable products from making it to the market. Of
course, these new regulations are justified in part by the GSEs’
government subsidies. We once again see how one bad intervention
in the market (the GSEs’ government subsidies) leads to another
(the new regulations).

In conclusion, H.R. 1461 compounds the problems with the GSEs
and may increase the damage that will be inflicted by a bursting
of the housing bubble. This is because this bill creates a new unac-
countable regulator and introduces further distortions into the
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housing market via increased regulatory power. H.R. 1461 also vio-
lates the Constitution by creating yet another unaccountable regu-
lator with quasi-executive, judicial, and legislative powers. Instead
of expanding unconstitutional and market distorting government
bureaucracies, Congress should act to remove taxpayer support
from the housing GSEs before the bubble bursts and taxpayers are
once again forced to bail out investors who were misled by foolish
government interference in the market.

RoN PAUL.

O
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