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1st Session

CHILDREN’S SAFETY ACT OF 2005

SEPTEMBER 9, 2005.—Ordered to be printed

Mr. SENSENBRENNER, from the Committee on the Judiciary,
submitted the following

REPORT
together with

DISSENTING VIEWS

[To accompany H.R. 3132]

The Committee on the Judiciary, to whom was referred the bill
(H.R. 3132) to make improvements to the national sex offender reg-
istration program, and for other purposes, having considered the
same, reports favorably thereon with an amendment and rec-
ommends that the bill as amended do pass.
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THE AMENDMENT

The amendment is as follows:
Strike all after the enacting clause and insert the following:
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TITLE I—SEX OFFENDER REGISTRATION AND

NOTIFICATION ACT

SEC. 101. SHORT TITLE.
This title may be cited as the “Sex Offender Registration and Notification Act”.



SEC. 102. DECLARATION OF PURPOSE.

In response to the vicious attacks by violent sexual predators against the victims
listed below, Congress in this Act establishes a comprehensive national system for
the registration of sex offenders:

(1) Jacob Wetterling, who was 11 years old, was abducted in 1989 in Min-
nesota, and remains missing.

(2) Megan Nicole Kanka, who was 7 years old, was abducted, sexually as-
saulted and murdered in 1994, in New Jersey.

(3) Pam Lychner, who was 31 years old, was attacked by a career offender
in Houston, Texas.

(4) Jetseta Gage, who was 10 years old, was kidnapped, sexually assaulted,
and murdered in 2005 in Cedar Rapids, Iowa.

(5) Dru Sjodin, who was 22 years old, was sexually assaulted and murdered
in 2003, in North Dakota.

(6) Jessica Lunsford, who was 9 years, was abducted, sexually assaulted, bur-
ied alive, and murdered in 2005, in Homosassa, Florida.

(7) Sarah Lunde, who was 13 years old, was strangled and murdered in 2005,
in Ruskin, Florida.

(8) Amie Zyla, who was 8 years old, was sexually assaulted in 1996 by a juve-
nile offender in Waukesha, Wisconsin, and has become an advocate for child vic-
tims and protection of children from juvenile sex offenders.

(9) Christy Ann Fornoff, who was 13 years old, was abducted, sexually as-
saulted and murdered in 1984, in Tempe, Arizona.

(10) Alexandra Nicole Zapp, who was 30 years old, was brutally attacked and
murdered in a public restroom by a repeat sex offender in 2002, in Bridgewater,
Massachusetts.

Subtitle A—Jacob Wetterling Sex Offender
Registration and Notification Program

SEC. 111. RELEVANT DEFINITIONS, INCLUDING AMIE ZYLA EXPANSION OF SEX OFFENDER
DEFINITION AND EXPANDED INCLUSION OF CHILD PREDATORS.
In this title the following definitions apply:

(1) SEX OFFENDER REGISTRY.—The term “sex offender registry” means a reg-
istry of sex offenders, and a notification program, maintained by a jurisdiction.

(2) JURISDICTION.—The term jurisdiction means any of the following:

(A) A State.

(B) The District of Columbia.

(C) The Commonwealth of Puerto Rico.
(D) Guam.

(E) American Somoa.

(F) Northern Mariana Islands.

(G) The United States Virgin Islands.
(H) A federally recognized Indian tribe.

(3) AMIE ZYLA EXPANSION OF SEX OFFENDER DEFINITION.—The term “sex of-
fender” means an individual who, either before or after the enactment of this
Act, was convicted of, or adjudicated a juvenile delinquent for, an offense (other
than an offense involving sexual conduct where the victim was at least 13 years
old and the offender was not more than 4 years older than the victim and the
sexual conduct was consensual, or an offense consisting of consensual sexual
conduct with an adult) whether Federal, State, local, tribal, foreign (other than
an offense based on conduct that would not be a crime if the conduct took place
in the United States), military, juvenile or other, that is—

(A) a specified offense against a minor;
(B) a serious sex offense; or
(C) a misdemeanor sex offense against a minor.

(4) EXPANSION OF DEFINITION OF OFFENSE TO INCLUDE ALL CHILD PREDA-
TORS.—The term “specified offense against a minor” means an offense against
a minor that involves any of the following:

(A) Kidnapping (unless committed by a parent).

(B) False imprisonment (unless committed by a parent).

(C) Solicitation to engage in sexual conduct.

(D) Use in a sexual performance.

(E) Solicitation to practice prostitution.

(F) Possession, production, or distribution of child pornography.

(G) Criminal sexual conduct towards a minor.

(H) Any conduct that by its nature is a sexual offense against a minor.
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(I) Any other offense designated by the Attorney General for inclusion in
this definition.

(J) Any attempt or conspiracy to commit an offense described in this
paragraph.

(5) SEX OFFENSE.—The term “sex offense” means a criminal offense that has
an element involving sexual act or sexual contact with another, or an attempt
or conspiracy to commit such an offense.

(6) SERIOUS SEX OFFENSE.—The term “serious sex offense” means—

(A) a sex offense punishable under the law of a jurisdiction by imprison-
ment for more than one year;

(B) any Federal offense under chapter 109A, 110, 117, or section 1591 of
title 18, United States Code;

(C) an offense in a category specified by the Secretary of Defense under
section 115(a)(8)(C) of title I of Public Law 105-119 (10 U.S.C. 951 note);

(D) any other offense designated by the Attorney General for inclusion in
this definition.

(7) MISDEMEANOR SEX OFFENSE AGAINST A MINOR.— The term “misdemeanor
sex offense against a minor” means a sex offense against a minor punishable
by imprisonment for not more than one year.

(8) STUDENT.—The term “student” means an individual who enrolls or attends
an educational institution, including (whether public or private) a secondary
school, trade or professional school, and institution of higher education.

(9) EMPLOYEE.—The term “employee” includes an individual who is self-em-
ployed or works for any other entity, whether compensated or not.

(10) RESIDES.—The term “resides” means, with respect to an individual, the
location of the individual’s home or other place where the individual lives.

(11) MiNOR.—The term “minor” means an individual who has not attained the
age of 18 years.

SEC. 112. REGISTRY REQUIREMENTS FOR JURISDICTIONS.

Each jurisdiction shall maintain a jurisdiction-wide sex offender registry con-
forming to the requirements of this title. The Attorney General shall issue and in-
terpret guidelines to implement the requirements and purposes of this title.

SEC. 113. REGISTRY REQUIREMENTS FOR SEX OFFENDERS.

(a) IN GENERAL.—A sex offender must register, and keep the registration current,
in each jurisdiction where the offender resides, where the offender is an employee,
and where the offender is a student.

(b) INITIAL REGISTRATION.—The sex offender shall initially register—

(1) before completing a sentence of imprisonment with respect to the offense
giving rise to the registration requirement; or

(2) not later than 5 days after being sentenced for that offense, if the sex of-
fender is not sentenced to a term of imprisonment.

(c) KEEPING THE REGISTRATION CURRENT.—A sex offender must inform each juris-
diction involved, not later than 5 days after each change of residence, employment,
or student status.

(d) RETROACTIVE DUTY TO REGISTER.—The Attorney General shall prescribe a
Kethod for the registration of sex offenders convicted before the enactment of this

ct.

(e) STATE PENALTY FOR FAILURE TO CoMPLY.—Each jurisdiction shall provide a
criminal penalty, that includes a maximum term of imprisonment that is greater
tﬂan orlle year, for the failure of a sex offender to comply with the requirements of
this title.

SEC. 114. INFORMATION REQUIRED IN REGISTRATION.

(a) PROVIDED BY THE OFFENDER.—The sex offender must provide the following in-
formation to the appropriate official for inclusion in the sex offender registry:

(1) The name of the sex offender (including any alias used by the individual).

(2) The Social Security number of the sex offender.

(3) The address and location of the residence at which the sex offender resides
or will reside.

(4) The place where the sex offender is employed or will be employed.

(5) The place where the sex offender is a student or will be a student.

(6) The license plate number of any vehicle owned or operated by the sex of-
fender.

(7) A photograph of the sex offender.

(8) A set of fingerprints and palm prints of the sex offender, if the appropriate
official determines that the jurisdiction does not already have available an accu-
rate set.
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(9) A DNA sample of the sex offender, if the appropriate official determines
that the jurisdiction does not already have available an appropriate DNA sam-

ple.

(10) Any other information required by the Attorney General.
(b) PROVIDED BY THE JURISDICTION.—The jurisdiction in which the sex offender

registers shall include the following information in the registry for that sex offender:

(1) A statement of the facts of the offense giving rise to the requirement to
register under this title.

(2) The criminal history of the sex offender.
(3) Any other information required by the Attorney General.

SEC. 115. DURATION OF REGISTRATION REQUIREMENT.

A sex offender shall keep the registration current—
(1) for the life of the sex offender, if the offense is a specified offense against
a minor, a serious sex offense, or a second misdemeanor sex offense against a
minor; and
(2) for a period of 20 years, in any other case.

SEC. 116. IN PERSON VERIFICATION.

A sex offender shall appear in person and verify the information in each registry
in which that offender is required to be registered not less frequently than once
every six months.

SEC. 117. DUTY TO NOTIFY SEX OFFENDERS OF REGISTRATION REQUIREMENTS AND TO REG-
ISTER.

An appropriate official shall, shortly before release from custody of the sex of-
fender, or, if the sex offender is not in custody, immediately after the sentencing
of the sex offender, for the offense giving rise to the duty to register—

(1) inform the sex offender of the duty to register and explain that duty;

(2) require the sex offender to read and sign a form stating that the duty to
register has been explained and that the sex offender understands the registra-
tion requirement; and

(3) ensure that the sex offender is registered.

SEC. 118. JESSICA LUNSFORD ADDRESS VERIFICATION PROGRAM.

(a) EsTABLISHMENT.—There is established the dJessica Lunsford Address
Verification Program (hereinafter in this section referred to as the “Program”).

(b) VERIFICATION.—In the Program, an appropriate official shall verify the resi-
dence of each registered sex offender not less than monthly or, in the case of a sex
offender required to register because of a misdemeanor sex offense against a minor,
not less than quarterly.

(¢) USE OoF MAILED FORM AUTHORIZED.—Such verification may be achieved by
mailing a nonforwardable verification form to the last known address of the sex of-
fender. The date of the mailing may be selected at random. The sex offender must
return the form, including a notarized signature, within a set period of time. A fail-
uﬁ"e to 1return the form as required may be a failure to register for the purposes of
this title.

SEC. 119. NATIONAL SEX OFFENDER REGISTRY.

The Attorney General shall maintain a national database at the Federal Bureau
of Investigation for each sex offender and other person required to register in a ju-
risdiction’s sex offender registry. The database shall be known as the National Sex
Offender Registry.

SEC. 120. DRU SJODIN NATIONAL SEX OFFENDER PUBLIC WEBSITE.

(a) ESTABLISHMENT.—There is established the Dru Sjodin National Sex Offender
Public Website (hereinafter referred to as the “Website”).

(b) INFORMATION TO BE PROVIDED.—The Attorney General shall maintain the
Website as a site on the Internet which allows the public to obtain relevant informa-
gon for1 each sex offender by a single query in a form established by the Attorney

eneral.

(¢) ELECTRONIC FORWARDING.—The Attorney General shall ensure (through the
National Sex Offender Registry or otherwise) that updated information about a sex
offender is immediately transmitted by electronic forwarding to all relevant jurisdic-
tions, unless the Attroney General determines that each jurisdiction has so modified
its sex offender registry and notification program that there is no longer a need for
the Attorney General to do.

SEC. 121. PUBLIC ACCESS TO SEX OFFENDER INFORMATION THROUGH THE INTERNET.

Each jurisdiction shall make available on the Internet all information about each
sex offender in the registry, except for the offender’s Social Security number, the
identity of any victim, and any other information exempted from disclosure by the
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Attorney General. The jurisdiction shall provide this information in a manner that
is readily accessible to the public.

SEC. 122. MEGAN NICOLE KANKA AND ALEXANDRA NICOLE ZAPP COMMUNITY NOTIFICATION
PROGRAM.

(a) ESTABLISHMENT OF PROGRAM.—There is established the Megan Nicole Kanka
and Alexandra Nicole Zapp Community Program (hereinafter in this section referred
to as the “Program”).

(b) NOTIFICATION.—In the Program, as soon as possible, and in any case not later
than 5 days after a sex offender registers or updates a registration, an appropriate
official in the jurisdiction shall provide the information in the registry (other than
information exempted from disclosure by the Attorney General) about that offender
to the following:

(1) The Attorney General, who shall include that information in the National
Sex Offender Registry.

(2) Appropriate law enforcement agencies (including probation agencies, if ap-
propriate), and each school and public housing agency, in each area in which
the individual resides, is employed, or is a student.

(3) Each jurisdiction from or to which a change of residence, work, or student
status occurs.

(4) Any agency responsible for conducting employment-related background
checks under section 3 of the National Child Protection Act of 1993 (42 U.S.C.
5119a).

(5) Social service entities responsible for protecting minors in the child wel-
fare system.

(6) Volunteer organizations in which contact with minors or other vulnerable
individuals might occur.

SEC. 123. ACTIONS TO BE TAKEN WHEN SEX OFFENDER FAILS TO COMPLY.

An appropriate official shall notify the Attorney General and appropriate State
and local law enforcement agencies of any failure by a sex offender to comply with
the requirements of a registry. The appropriate official, the Attorney General, and
each such State and local law enforcment agency shall take any appropriate action
to ensure compliance.

SEC. 124. IMMUNITY FOR GOOD FAITH CONDUCT.

Law enforcement agencies, employees of law enforcement agencies and inde-
pendent contractors acting at the direction of such agencies, and officials of jurisdic-
tions and other political subdivisions shall not be civilly or criminally liable for good
faith conduct under this title.

SEC. 125. DEVELOPMENT AND AVAILABILITY OF REGISTRY MANAGEMENT SOFTWARE.

The Attorney General shall develop and support software for use to establish,
maintain, publish, and share sex offender registries.

SEC. 126. FEDERAL DUTY WHEN STATE PROGRAMS NOT MINIMALLY SUFFICIENT.

If the Attorney General determines that a jurisdiction does not have a minimally
sufficient sex offender registration program, the Department of Justice shall, to the
extent practicable, carry out the duties imposed on that jurisdiction by this title.
SEC. 127. PERIOD FOR IMPLEMENTATION BY JURISDICTIONS.

Each jurisdiction shall implement this title not later than 2 years after the date
of the enactment of this Act. However, the Attorney General may authorize a one-
year extension of the deadline.

SEC. 128. FAILURE TO COMPLY.

(a) IN GENERAL.—For any fiscal year after the end of the period for implementa-
tion, a jurisdiction that fails to implement this title shall not receive 10 percent of
the funds that would otherwise be allocated for that fiscal year to the jurisdiction
under each of the following programs:

(1) BYRNE.—Subpart 1 of part E of title I of the Omnibus Crime Control and
Safe Streets Act of 1968 (42 U.S.C. 3750 et seq.), whether characterized as the
Edward Byrne Memorial State and Local Law Enforcement Assistance Pro-
grams, the Edward Byrne Memorial Justice Assistance Grant Program, or oth-
erwise.

(2) LLEBG.—The Local Government Law Enforcement Block Grants program.

(b) REALLOCATION.—Amounts not allocated under a program referred to in para-
graph (1) to a jurisdiction for failure to fully implement this title shall be reallocated
under that program to jurisdictions that have not failed to implement this title.



7

SEC. 129. SEX OFFENDER MANAGEMENT ASSISTANCE (SOMA) PROGRAM.

(a) IN GENERAL.—The Attorney General shall establish and implement a Sex Of-
fender Management Assistance program (in this title referred to as the “SOMA pro-
gram”) under which the Attorney General may award a grant to a jurisdiction to
offset the costs of implementing this title.

(b) APPLICATION.—The chief executive of a jurisdiction shall, on an annual basis,
submit to the Attorney General an application in such form and containing such in-
formation as the Attorney General may require.

(c) BoNus PAYMENTS FOR PROMPT COMPLIANCE.—A jurisdiction that, as deter-
mined by the Attorney General, has implemented this title not later than two years
after the date of the enactment of this Act is eligible for a bonus payment. Such
payment shall be made under the SOMA program for the first fiscal year beginning
after that determination. The amount of the payment shall be—

(1) 10 percent of the total received by the jurisdiction under the SOMA pro-
gram for the preceding fiscal year, if implementation is not later than one year
after the date of enactment of this Act; and

(2) 5 percent of such total, if not later than two years after that date.

(d) AUTHORIZATION OF APPROPRIATIONS.—In addition to any amounts otherwise
authorized to be appropriated, there are authorized to be appropriated such sums
as may be necessary to the Attorney General, to be available only for the SOMA
program, for fiscal years 2006 through 2008.

SEC. 130. DEMONSTRATION PROJECT FOR USE OF ELECTRONIC MONITORING DEVICES.

(a) PROJECT REQUIRED.—The Attorney General shall carry out a demonstration
project under which the Attorney General makes grants to jurisdictions to dem-
onstrate the extent to which electronic monitoring devices can be used effectively
in a sex offender management program.

(b) USE OF FUNDS.—The jurisdiction may use grant amounts under this section
directly, or through arrangements with public or private entities, to carry out pro-
grams under which the whereabouts of sex offenders are monitored by electronic
monitoring devices.

(c) PARTICIPANTS.—Not more than 10 jurisdictions may participate in the dem-
onstration project at any one time.

(d) FacTOrS.—In selecting jurisdictions to participate in the demonstration
project, the Attorney General shall consider the following factors:

(1) The total number of sex offenders in the jurisdiction.

(2) The percentage of those sex offenders who fail to comply with registration
requirements.

(3) The threat to public safety posed by those sex offenders who fail to comply
with registration requirements.

(4) Any other factor the Attorney General considers appropriate.

(e) DURATION.—The Attorney General shall carry out the demonstration project
for fiscal years 2007, 2008, and 2009.

(f) REPORTS.—The Attorney General shall submit to Congress an annual report
on the demonstration project. Each such report shall describe the activities carried
out by each participant, assess the effectiveness of those activities, and contain any
other information or recommendations that the Attorney General considers appro-
priate.

(g) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to be appropriated
to carry out this section such sums as may be necessary.

SEC. 131. BONUS PAYMENTS TO STATES THAT IMPLEMENT ELECTRONIC MONITORING.

(a) IN GENERAL.—A State that, within 3 years after the date of the enactment of
this Act, has in effect laws and policies described in subsection (b) shall be eligible
for a bonus payment described in subsection (c), to be paid by the Attorney General
from any amounts available to the Attorney General for such purpose.

(b) ELECTRONIC MONITORING LAWS AND POLICIES.—

(1) IN GENERAL.—Laws and policies referred to in subsection (a) are laws and
policies that ensure that electronic monitoring is required of a person if that
person is released after being convicted of a State sex offense in which an indi-
vidual who has not attained the age of 18 years is the victim.

(2) MONITORING REQUIRED.—The monitoring required under paragraph (1) is
a system that actively monitors and identifies the person’s location and timely
reports or records the person’s presence near or within a crime scene or in a
prohibited area or the person’s departure from specified geographic limitations.

(3) DURATION.—The electronic monitoring required by paragraph (1) shall be
required of the person—

(A) for the life of the person, if—
(i) an individual who has not attained the age of 12 years is the vic-
tim; or
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(i) the person has a prior sex conviction (as defined in section
3559(e) of title 18, United States Code); and
(B) for the period during which the person is on probation, parole, or su-
pervised release for the offense, in any other case.

(4) STATE REQUIRED TO MONITOR ALL SEX OFFENDERS RESIDING IN STATE.—In
addition, laws and policies referred to in subsection (a) also includee laws and
policies that ensure that the State frequently monitors each person residing in
the State for whom electronic monitoring is required, whether such monitoring
is required under this section or under section 3563(a)(9) of title 18, United
States Code.

(c) BoNus PAYMENTS.—The bonus payment referred to in subsection (a) is a pay-
ment equal to 10 percent of the funds that would otherwise be allocated for that
fiscal year to the jurisdiction under each of the following programs:

(1) BYRNE.—Subpart 1 of part E of title I of the Omnibus Crime Control and
Safe Streets Act of 1968 (42 U.S.C. 3750 et seq.), whether characterized as the
Edward Byrne Memorial State and Local Law Enforcement Assistance Pro-
grams, the Edward Byrne Memorial Justice Assistance Grant Program, or oth-
erwise.

(2) LLEBG.—The Local Government Law Enforcement Block Grants program.

(d) DEFINITION.—In this section, the term “State sex offense” means any criminal
offense in a range of offenses specified by State law which is comparable to or which
exceeds the range of offenses encompassed by the following:

(1) A specified offense against a minor.

(2) A serious sex offense.

SEC. 132. NATIONAL CENTER FOR MISSING AND EXPLOITED CHILDREN ACCESS TO INTER-
STATE IDENTIFICATION INDEX.

(a) IN GENERAL.—Notwithstanding any other provision of law, the Attorney Gen-
eral shall ensure that the National Center for Missing and Exploited Children has
access to the Interstate Identification Index, to be used by the Center only within
the scope of its duties and responsibilities under Federal law. The access provided
under this section shall be authorized only to personnel of the Center that have met
all the requirements for access, including training, certification, and background
screening.

(b) IMMUNITY.—Personnel of the Center shall not be civilly or criminally liable for
?nyhuse or misuse of information in the Interstate Identification Index if in good
aith.

SEC. 133. LIMITED IMMUNITY FOR NATIONAL CENTER FOR MISSING AND EXPLOITED CHIL-
DREN WITH RESPECT TO CYBERTIPLINE.

Section 227 of the Victims of Child Abuse Act of 1990 (42 U.S.C. 13032) is amend-
ed by adding at the end the following new subsection:

“(g) LIMITATION ON LIABILITY.—

“(1) IN GENERAL.—Except as provided in paragraphs (2) and (3), the National
Center for Missing and Exploited Children, including any of its directors, offi-
cers, employees, or agents, is not liable in any civil or criminal action for dam-
ages directly related to the performance of its CyberTipline responsibilities and
functions as defined by this section.

“(2) INTENTIONAL, RECKLESS, OR OTHER MISCONDUCT.—Paragraph (1) does not
apply in an action in which a party proves that the National Center for Missing
and Exploited Children, or its officer, employee, or agent as the case may be,
engaged in intentional misconduct or acted, or failed to act, with actual malice,
with reckless disregard to a substantial risk of causing injury without legal jus-
tification, or for a purpose unrelated to the performance of responsibilities or
functions under this section.

“(3) ORDINARY BUSINESS ACTIVITIES.—Paragraph (1) does not apply to an act
or omission related to an ordinary business activity, such as an activity involv-
ing general administration or operations, the use of motor vehicles, or personnel
management.”.

Subtitle B—Criminal Law Enforcement of
Registration Requirements

SEC. 151. AMENDMENTS TO TITLE 18, UNITED STATES CODE, RELATING TO SEX OFFENDER
REGISTRATION.
(a) CRIMINAL PENALTIES FOR NONREGISTRATION.—Part I of title 18, United States
Code, is amended by inserting after chapter 109A the following:
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“CHAPTER 109B—SEX OFFENDER AND CRIMES AGAINST CHILDREN
REGISTRY

“Sec.
“2250. Failure to register.

“§2250. Failure to register

“Whoever receives a notice from an official that such person is required to register
under the Sex Offender Registration and Notification Act and—
“(1) is a sex offender as defined for the purposes of that Act by reason of a
conviction under Federal law; or
“(2) thereafter travels in interstate or foreign commerce, or enters or leaves
Indian country;
and knowingly fails to register as required shall be fined under this title and impris-
oned not less than 5 years nor more than 20 years.”.
(b) CLERICAL AMENDMENT.—The table of chapters for part I of title 18, United
States Code, is amended by inserting after the item relating to chapter 109A the
following new item:

“109B. Sex offender and crimes against children registry 2250”.

(¢) FALSE STATEMENT OFFENSE.—Section 1001(a) of title 18, United States Code,
is amended by adding at the end the following: “If the matter relates to an offense
under chapter 109A, 109B, 110, or 117, then the term of imprisonment imposed
under this section shall be not less than 5 years nor more than 20 years.”

(d) PrROBATION.—Paragraph (8) of section 3563(a) of title 18, United States Code,
is amended to read as follows:

“(8) for a person required to register under the Sex Offender Registration and
Notification Act, that the person comply with the requirements of that Act;
and”.

(e) SUPERVISED RELEASE.—Section 3583 of title 18, United States Code, is amend-
ed—

(1) in subsection (d), in the sentence beginning with “The court shall order,
as an explicit condition of supervised release for a person described in section
4042(c)(4)”, by striking “described in section 4042(c)(4)” and all that follows
through the end of the sentence and inserting “required to register under the
Sex Offender Registration and Notification Act that the person comply with the
requirements of that Act.”

(2) in subsection (k)—

(A) by striking “2244(a)(1), 2244(a)(2)” and inserting “2243, 2244, 2245,
22507;

(B) by inserting “not less than 5,” after “any term of years”; and

(C) by adding at the end the following: “If a defendant required to reg-
ister under the Sex Offender Registration and Notification Act violates the
requirements of that Act or commits any criminal offense for which impris-
onment for a term longer than one year can be imposed, the court shall re-
voke the term of supervised release and require the defendant to serve a
term of imprisonment under subsection (e)(3) without regard to the excep-
tion contained therein. Such term shall be not less than 5 years, and if the
offense was an offense under chapter 109A, 109B, 110, or 117, not less than
10 years.” .

(f) DUuTIES OF BUREAU OF PRISONS.—Paragraph (3) of section 4042(c) of title 18,
United States Code, is amended to read as follows:

“(8) The Director of the Bureau of Prisons shall inform a person who is released
from prison and required to register under the Sex Offender Registration and Notifi-
cation Act of the requirements of that Act as they apply to that person and the same
information shall be provided to a person sentenced to probation by the probation
officer responsible for supervision of that person.”.

(g) CONFORMING AMENDMENT OF CROSS REFERENCE.—Paragraph (1) of section
4042(c) of title 18, United States Code, is amended by striking “(4)” and inserting
44(3)?7.

(h) CONFORMING REPEAL OF DEADWOOD.—Paragraph (4) of section 4042(c) of title
18, United States Code, is repealed.

SEC. 152. INVESTIGATION BY UNITED STATES MARSHALS OF SEX OFFENDER VIOLATIONS OF
REGISTRATION REQUIREMENTS.

(a) IN GENERAL.—The Attorney General shall use the authority provided in sec-
tion 566(e)(1)(B) of title 28, United States Code, to assist States and other jurisdic-
tions in locating and apprehending sex offenders who violate sex offender registra-
tion requirements.
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(b) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to be appropriated
such sums as may be necessary for fiscal years 2006 through 2008 to implement
this section.

SEC. 153. SEX OFFENDER APPREHENSION GRANTS.

Title I of the Omnibus Crime Control and Safe Streets Act of 1968 is amended
by adding at the end the following new part:

“PART JJ—SEX OFFENDER APPREHENSION GRANTS

“SEC. 3011. AUTHORITY TO MAKE SEX OFFENDER APPREHENSION GRANTS.

“(a) IN GENERAL.—From amounts made available to carry out this part, the Attor-
ney General may make grants to States, units of local government, Indian tribal
governments, other public and private entities, and multi-jurisdictional or regional
consortia thereof for activities specified in subsection (b).

“(b) COVERED ACTIVITIES.—An activity referred to in subsection (a) is any pro-
gram, project, or other activity to assist a State in enforcing sex offender registra-
tion requirements.

“SEC. 3012. AUTHORIZATION OF APPROPRIATIONS.

“There are authorized to be appropriated such sums as may be necessary for fiscal
years 2006 through 2008 to carry out this part.”.

SEC. 154. USE OF ANY CONTROLLED SUBSTANCE TO FACILITATE SEX OFFENSE.

(a) INCREASED PUNISHMENT.—Chapter 109A of title 18, United States Code, is
amended by adding at the end the following:

“§ 2249. Use of any controlled substance to facilitate sex offense

“(a) Whoever, knowingly uses a controlled substance to substantially impair the
ability of a person to appraise or control conduct, in order to commit a sex offense,
other than an offense where such use is an element of the offense, shall, in addition
to the punishment provided for the sex offense, be imprisoned for any term of years
not less than 10, or for life.

“(b) As used in this section, the term ‘sex offense’ means an offense under this
chapter other than an offense under this section.”.

(b) AMENDMENT TO TABLE.—The table of sections at the beginning of chapter
109A of title 18, United States Code, is amended by adding at the end the following
new item:

“2249. Use of any controlled substance to facilitate sex offense.”.
SEC. 155. REPEAL OF PREDECESSOR SEX OFFENDER PROGRAM.

Sections 170101 (42 U.S.C. 14071) and 170102 (42 U.S.C. 14072) of the Violent
Crime Control and Law Enforcement Act of 1994, and section 8 of the Pam Lychner
Sexual Offender Tracking and Identification Act of 1996 (42 U.S.C. 14073), are re-
pealed.

TITLE II—DNA FINGERPRINTING

SEC. 201. SHORT TITLE.
This title may be cited as the “DNA Fingerprinting Act of 2005”.
SEC. 202. EXPANDING USE OF DNA TO IDENTIFY AND PROSECUTE SEX OFFENDERS.

(a) EXPANSION OF NATIONAL DNA INDEX SYSTEM.—Section 210304 of the DNA
Identification Act of 1994 (42 U.S.C. 14132) is amended—
(1) in subsection (a)(1)(C), by striking “, provided” and all that follows through
“System”; and
(2) by striking subsections (d) and (e).
(b) DNA SaMPLE COLLECTION FROM PERSONS ARRESTED OR DETAINED UNDER
FEDERAL AUTHORITY.—
(1) IN GENERAL.—Section 3 of the DNA Analysis Backlog Elimination Act of
2000 (42 U.S.C. 14135a) is amended

(A) in subsection (a)—

. (i) in paragraph (1), by striking “The Director” and inserting the fol-
owing:

“(A) The Attorney General may, as provided by the Attorney General by
regulation, collect DNA samples from individuals who are arrested, de-
tained, or convicted under the authority of the United States. The Attorney
General may delegate this function within the Department of Justice as
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provided in section 510 of title 28, United States Code, and may also au-
thorize and direct any other agency of the United States that arrests or de-
tains individuals or supervises individuals facing charges to carry out any
function and exercise any power of the Attorney General under this section.
“(B) The Director”; and
(i1) in paragraphs (3) and (4), by striking “Director of the Bureau of
Prisons” each place it appears and inserting “Attorney General, the Di-
rector of the Bureau of Prisons,”; and
(B) in subsection (b), by striking “Director of the Bureau of Prisons” and
inserting “Attorney General, the Director of the Bureau of Prisons,”.

(2) CONFORMING AMENDMENT.—Subsections (b) and (c¢)(1)(A) of section 3142 of
title 18, United States Code, are each amended by inserting “and subject to the
condition that the person cooperate in the collection of a DNA sample from the
person if the collection of such a sample is authorized pursuant to section 3 of
the DNA Analysis Backlog Elimination Act of 2000 (42 U.S.C. 14135a)” after
“period of release”.

(¢) TOLLING OF STATUTE OF LIMITATIONS IN SEXUAL ABUSE CASES.—Section 3297
of title 18, United States Code, is amended by striking “except for a felony offense
under chapter 109A,”.

SEC. 203. STOPPING VIOLENT PREDATORS AGAINST CHILDREN.

In carrying out Acts of Congress relating to DNA databases, the Attorney General
shall give appropriate consideration to the need for the collection and testing of
DNA to stop violent predators against children.

SEC. 204. MODEL CODE ON INVESTIGATING MISSING PERSONS AND DEATHS.

(a) MODEL CODE REQUIRED.—Not later than 60 days after the date of the enact-
ment of this Act, the Attorney General shall publish a model code setting forth pro-
cedures to be followed by law enforcement officers when investigating a missing per-
son or a death. The procedures shall include the use of DNA analysis to help locate
missing persons and to help identify human remains.

(b) SENSE OF CONGRESS.—It is the sense of Congress that each State should, not
later than 1 year after the date on which the Attorney General publishes the model
code, enact laws implementing the model code.

(¢) GAO StUuDY.—Not later than 2 years after the date on which the Attorney
General publishes the model code, the Comptroller General shall submit to Congress
a report on the extent to which States have implemented the model code. The report
shall, for each State—

(&) describe the extent to which the State has implemented the model code;
an

(2) to the extent the State has not implemented the model code, describe the
reasons why the State has not done so.

TITLE III—PREVENTION AND DETERRENCE OF
CRIMES AGAINST CHILDREN ACT OF 2005

SEC. 301. SHORT TITLE.

This title may be cited as the “Prevention and Deterrence of Crimes Against Chil-
dren Act of 2005”.

SEC. 302. ASSURED PUNISHMENT FOR VIOLENT CRIMES AGAINST CHILDREN.

(a) SPECIAL SENTENCING RULE.—Subsection (d) of section 3559 of title 18, United
States Code, is amended to read as follows:

“(d) MANDATORY MINIMUM TERMS OF IMPRISONMENT FOR VIOLENT CRIMES
AGAINST CHILDREN.—A person who is convicted of a felony crime of violence against
the person of an individual who has not attained the age of 18 years shall, unless
a greater mandatory minimum sentence of imprisonment is otherwise provided by
law and regardless of any maximum term of imprisonment otherwise provided for
the offense—

“(1) if the crime of violence results in the death of a person who has not at-
tained the age of 18 years, be sentenced to death or life in prison;

“(2) if the crime of violence is kidnapping, aggravated sexual abuse, sexual
abuse, or maiming, or results in serious bodily injury (as defined in section
2119(2)) be imprisoned for life or any term of years not less than 30;

“(3) if the crime of violence results in bodily injury (as defined in section 1365)
or is an offense under paragraphs (1), (2), or (5) of section 2244(a), be impris-
oned for life or for any term of years not less than 20;
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“(4) if a dangerous weapon was used during and in relation to the crime of
violence, be imprisoned for life or for any term of years not less than 15; and

“(5) in any other case, be imprisoned for life or for any term of years not less
than 10.”.

SEC. 303. ENSURING FAIR AND EXPEDITIOUS FEDERAL COLLATERAL REVIEW OF CONVIC-
TIONS FOR KILLING A CHILD.

(a) LiMITS ON CASES.—Section 2254 of title 28, United States Code, is amended
by adding at the end the following:

“G)1) A court, justice, or judge shall not have jurisdiction to consider any claim
relating to the judgment or sentence in an application described under paragraph
(2), unless the applicant shows that the claim qualifies for consideration on the
grounds described in subsection (e)(2). Any such application that is presented to a
court, justice, or judge other than a district court shall be transferred to the appro-
priate district court for consideration or dismissal in conformity with this sub-
section, except that a court of appeals panel must authorize any second or succes-
sive application in conformity with section 2244 before any consideration by the dis-
trict court.

“(2) This subsection applies to an application for a writ of habeas corpus on behalf
of a person in custody pursuant to the judgment of a State court for a crime that
involved the killing of a individual who has not attained the age of 18 years.

“(3) For an application described in paragraph (2), the following requirements
shall apply in the district court:

“(A) Any motion by either party for an evidentiary hearing shall be filed and
served not later than 90 days after the State files its answer or, if no timely
answer is filed, the date on which such answer is due.

“(B) Any motion for an evidentiary hearing shall be granted or denied not
later than 30 days after the date on which the party opposing such motion files
a pleading in opposition to such motion or, if no timely pleading in opposition
is filed, the date on which such pleading in opposition is due.

“(C) Any evidentiary hearing shall be—

“(i) convened not less than 60 days after the order granting such hearing;
and

“(i1) completed not more than 150 days after the order granting such
hearing.

“(D) A district court shall enter a final order, granting or denying the applica-
tion for a writ of habeas corpus, not later than 15 months after the date on
which the State files its answer or, if no timely answer is filed, the date on
which such answer is due, or not later than 60 days after the case is submitted
for decision, whichever is earlier.

“(E) If the district court fails to comply with the requirements of this para-
graph, the State may petition the court of appeals for a writ of mandamus to
enforce the requirements. The court of appeals shall grant or deny the petition
for a writ of mandamus not later than 30 days after such petition is filed with
the court.

“(4) For an application described in paragraph (2), the following requirements
shall apply in the court of appeals:

“(A) A timely filed notice of appeal from an order issuing a writ of habeas cor-
pus shall operate as a stay of that order pending final disposition of the appeal.

“(B) The court of appeals shall decide the appeal from an order granting or
denying a writ of habeas corpus—

“(1) not later than 120 days after the date on which the brief of the appel-
lee is filed or, if no timely brief is filed, the date on which such brief is due;
or

“(i1) if a cross-appeal is filed, not later than 120 days after the date on
which the appellant files a brief in response to the issues presented by the
fiross-appeal or, if no timely brief is filed, the date on which such brief is

ue.

“(C)d) Following a decision by a panel of the court of appeals under subpara-
graph (B), a petition for panel rehearing is not allowed, but rehearing by the
court of appeals en banc may be requested. The court of appeals shall decide
whether to grant a petition for rehearing en banc not later than 30 days after
the date on which the petition is filed, unless a response is required, in which
case the court shall decide whether to grant the petition not later than 30 days
after the date on which the response is filed or, if no timely response is filed,
the date on which the response is due.

“(ii) If rehearing en banc is granted, the court of appeals shall make a final
determination of the appeal not later than 120 days after the date on which the
order granting rehearing en banc is entered.
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“(D) If the court of appeals fails to comply with the requirements of this para-
graph, the State may petition the Supreme Court or a justice thereof for a writ
of mandamus to enforce the requirements.

“(5)(A) The time limitations under paragraphs (3) and (4) shall apply to an initial
application described in paragraph (2), any second or successive application de-
scribed in paragraph (2), and any redetermination of an application described in
paragraph (2) or related appeal following a remand by the court of appeals or the
Supreme Court for further proceedings.

“B) In proceedings following remand in the district court, time limits running
from the time the State files its answer under paragraph (3) shall run from the date
the remand is ordered if further briefing is not required in the district court. If there
is further briefing following remand in the district court, such time limits shall run
from the date on which a responsive brief is filed or, if no timely responsive brief
is filed, the date on which such brief is due.

“(C) In proceedings following remand in the court of appeals, the time limit speci-
fied in paragraph (4)(B) shall run from the date the remand is ordered if further
briefing is not required in the court of appeals. If there is further briefing in the
court of appeals, the time limit specified in paragraph (4)(B) shall run from the date
on which a responsive brief is filed or, if no timely responsive brief is filed, from
the date on which such brief is due.

“(6) The failure of a court to meet or comply with a time limitation under this
subsection shall not be a ground for granting relief from a judgment of conviction
or sentence, nor shall the time limitations under this subsection be construed to en-
title a capital applicant to a stay of execution, to which the applicant would other-
wise not be entitled, for the purpose of litigating any application or appeal.”.

(b) VicTiMS’ RIGHTS IN HABEAS CASES.—Section 3771(b) of title 18, United States
Code, is amended by adding at the end the following: “The rights established for
crime victims by this section shall also be extended in a Federal habeas corpus pro-
ceeding arising out of a State conviction to victims of the State offense at issue.”.

(¢) APPLICATION TO PENDING CASES.—

(1) IN GENERAL.—The amendment made by this section apply to cases pend-
ing on the date of the enactment of this Act as well as to cases commenced on
and after that date.

(2) SPECIAL RULE FOR TIME LIMITS.—In a case pending on the date of the en-
actment of this Act, if the amendment made by subsection (a) provides that a
time limit runs from an event or time that has occurred before that date, the
time limit shall instead run from that date.

TITLE IV—PROTECTION AGAINST SEXUAL
EXPLOITATION OF CHILDREN ACT OF 2005

SEC. 401. SHORT TITLE.

This title may be cited as the “Protection Against Sexual Exploitation of Children
Act of 2005”.

SEC. 402. INCREASED PENALTIES FOR SEXUAL OFFENSES AGAINST CHILDREN.

(a) SEXUAL ABUSE AND CONTACT.—

(1) AGGRAVATED SEXUAL ABUSE OF CHILDREN.—Section 2241(c) of title 18,
United States Code, is amended by striking “, imprisoned for any term of years
?r lliftge, or both.” and inserting “and imprisoned for not less than 30 years or
or life.”.

(2) ABUSIVE SEXUAL CONTACT WITH CHILDREN.—Section 2244 of chapter 109A
of title 18, United States Code, is amended—

(A) in subsection (a)—
(i) in paragraph (1), by inserting “subsection (a) or (b) of” before “sec-
tion 22417;
(i1) by striking “or” at the end of paragraph (3);
(ii1) bydstriking the period at the end of paragraph (4) and inserting
44; Or”; an
(iv) by inserting after paragraph (4) the following:

“(5) subsection (c) of section 2241 of this title had the sexual contact been a
sexual act, shall be fined under this title and imprisoned for not less than 10
years and not more than 25 years.”; and

(B) in subsection (c), by inserting “(other than subsection (a)(5))” after
“violates this section”.

(3) SEXUAL ABUSE OF CHILDREN RESULTING IN DEATH.—Section 2245 of title

18, United States Code, is amended—
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(A) by inserting “, chapter 110, chapter 117, or section 1591” after “this
chapter”;

(B) by striking “A person” and inserting “(a) IN GENERAL.—A person”;
and

(C) by adding at the end the following:

“(b) OFFENSES INVOLVING YOUNG CHILDREN.—A person who, in the course of an
offense under this chapter, chapter 110, chapter 117, or section 1591 engages in con-
duct that results in the death of a person who has not attained the age of 12 years,
shall be punished by death or imprisoned for not less than 30 years or for life.”.

(4) DEATH PENALTY AGGRAVATING FACTOR.—Section 3592(c)(1) of title 18,
United States Code, is amended by inserting “section 2245 (sexual abuse result-
ing in death),” after “(wrecking trains),”.

(b) SEXUAL EXPLOITATION AND OTHER ABUSE OF CHILDREN.—

(1) SEXUAL EXPLOITATION OF CHILDREN.—Section 2251(e) of title 18, United
States Code, is amended—

(A) by striking “15 years nor more than 30 years” and inserting “25 years
or for life”;

(B) by inserting “section 1591,” after “this chapter,” the first place it ap-
pears;

(C) by striking “the sexual exploitation of children” the first place it ap-
pears and inserting “aggravated sexual abuse, sexual abuse, abusive sexual
contact involving a minor or ward, or sex trafficking of children, or the pro-
duction, possession, receipt, mailing, sale, distribution, shipment, or trans-
portation of child pornography”;

(D) by striking “not less than 25 years nor more than 50 years, but if
such person has 2 or more prior convictions under this chapter, chapter 71,
chapter 109A, or chapter 117, or under section 920 of title 10 (article 120
of the Uniform Code of Military Justice), or under the laws of any State
relating to the sexual exploitation of children, such person shall be fined
under this title and imprisoned not less than 35 years nor more than life.”
and inserting “life.”; and

(E) by striking “any term of years or for life” and inserting “not less than
30 years or for life”.

(2) ACTIVITIES RELATING TO MATERIAL INVOLVING THE SEXUAL EXPLOITATION
OF CHILDREN.—Section 2252(b) of title 18, United States Code, is amended—

(A) in paragraph (1)—

(i) by striking “paragraphs (1)” and inserting “paragraph (1)”;

(i1) by inserting “section 1591,” after “this chapter,”;

(ii1) by inserting “, or sex trafficking of children” after “pornography”;

(iv) by striking “5 years and not more than 20 years” and inserting
“25 years or for life”; and

(v) by striking “not less than 15 years nor more than 40 years.” and
inserting “life.”; and

(B) in paragraph (2)—

(i) by striking “or imprisoned not more than 10 years” and inserting
“and imprisoned for not less than 10 nor more than 30 years”;

(i1) by striking “, or both”; and

(iii) by striking “10 years nor more than 20 years.” and inserting “30
years or for life.”.

(3) ACTIVITIES RELATING TO MATERIAL CONSTITUTING OR CONTAINING CHILD
PORNOGRAPHY.—Section 2252A(b) of title 18, United States Code, is amended—

(A) in paragraph (1)—

(i) by inserting “section 1591,” after “this chapter,”;

(i1) by inserting “, or sex trafficking of children” after “pornography”;

(iii) by striking “5 years and not more than 20 years” and inserting
“25 years or for life”; and

(iv) by striking “not less than 15 years nor more than 40 years” and
inserting “life”; and

(B) in paragraph (2)—

(1) by striking “or imprisoned not more than 10 years, or both” and
inserting “and imprisoned for not less than 10 nor more than 30 years”;
and

(i1) by striking “10 years nor more than 20 years” and inserting “30
years or for life”.

(4) USING MISLEADING DOMAIN NAMES TO DIRECT CHILDREN TO HARMFUL MATE-
RIAL ON THE INTERNET.—Section 2252B(b) of title 18, United States Code, is
amended by striking “or imprisoned not more than 4 years, or both” and insert-
ing “ and imprisoned not less than 10 nor more than 30 years”.
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(5) PRODUCTION OF SEXUALLY EXPLICIT DEPICTIONS OF CHILDREN.—Section
2260(c) of title 18, United States Code, is amended by striking paragraphs (1)
and (2) and inserting the following:

“(1) shall be fined under this title and imprisoned for any term or years not
less than 25 or for life; and

“(2) if the person has a prior conviction under this chapter, section 1591,
chapter 71, chapter 109A, or chapter 117, or under section 920 of title 10 (arti-
cle 120 of the Uniform Code of Military Justice), shall be fined under this title
and imprisoned for life.”.

(c) MANDATORY LIFE IMPRISONMENT FOR CERTAIN REPEATED SEX OFFENSES
Aé}AINST CHILDREN.—Section 3559(e)(2)(A) of title 18, United States Code, is amend-
ed—

(1) by striking “or 2423(a)” and inserting “2423(a)”; and

(2) by inserting “, 2423(b) (relating to travel with intent to engage in illicit
sexual conduct), 2423(c) (relating to illicit sexual conduct in foreign places), or
2425 (relating to use of interstate facilities to transmit information about a
minor)” after “minors)”.

TITLE V—-FOSTER CHILD PROTECTION AND
CHILD SEXUAL PREDATOR DETERRENCE

SEC. 501. SHORT TITLE.

This title may be cited as the “Foster Child Protection and Child Sexual Predator
Sentencing Act of 2005”.

SEC. 502. REQUIREMENT TO COMPLETE BACKGROUND CHECKS BEFORE APPROVAL OF ANY
FOSTER OR ADOPTIVE PLACEMENT AND TO CHECK NATIONAL CRIME INFORMA-
TION DATABASES AND STATE CHILD ABUSE REGISTRIES; SUSPENSION AND SUBSE-
QUENT ELIMINATION OF OPT-OUT.

(a) REQUIREMENT TO COMPLETE BACKGROUND CHECKS BEFORE APPROVAL OF ANY
FOSTER OR ADOPTIVE PLACEMENT AND TO CHECK NATIONAL CRIME INFORMATION
DATABASES AND STATE CHILD ABUSE REGISTRIES; SUSPENSION OF OPT-OUT.—

(1) REQUIREMENT TO CHECK NATIONAL CRIME INFORMATION DATABASES AND
STATE CHILD ABUSE REGISTRIES.—Section 471(a)(20) of the Social Security Act
(42 U.S.C. 671(a)(20)) is amended—

(A) in subparagraph (A)—

(i) in the matter preceding clause (i)—

(I) by inserting “, including checks of national crime information
databases (as defined in section 534(e)(3)(A) of title 28, United
States Code),” after “criminal records checks”; and

(II) by striking “on whose behalf foster care maintenance pay-
ments or adoption assistance payments are to be made” and insert-
ing “regardless of whether foster care maintenance payments or
adoption assistance payments are to be made on behalf of the
child”; and

(i1) in each of clauses (i) and (ii), by inserting “involving a child on
whose behalf such payments are to be so made” after “in any case”; and

(B) by adding at the end the following:

“(C) provides that the State shall—

“(1) check any child abuse and neglect registry maintained by the State
for information on any prospective foster or adoptive parent and on any
other adult living in the home of such a prospective parent, and request any
other State in which any such prospective parent or other adult has resided
in the preceding 5 years, to enable the State to check any child abuse and
neglect registry maintained by such other State for such information, before
the prospective foster or adoptive parent may be finally approved for place-
ment of a child, regardless of whether foster care maintenance payments
or adoption assistance payments are to be made on behalf of the child
under the State plan under this part;

“(i1) comply with any request described in clause (i) that is received from
another State; and

“(ii) have in place safeguards to prevent the unauthorized disclosure of
information in any child abuse and neglect registry maintained by the
State, and to prevent any such information obtained pursuant to this sub-
paragraph from being used for a purpose other than the conducting of back-
ground checks in foster or adoptive placement cases;”.

(2) SUSPENSION OF OPT-OUT.—Section 471(a)(20)(B) of such Act (42 U.S.C.
671(a)(20)(B)) is amended—
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(A) by inserting “, on or before September 30, 2005,” after “plan if”’; and
(B) by inserting “, on or before such date,” after “or if”.
(b) ELIMINATION OF OPT-OUT.—Section 471(a)(20) of such Act (42 U.S.C.
671(a)(20)), as amended by subsection (a) of this section, is amended—

(1) in subparagraph (A), in the matter preceding clause (i), by striking “unless
an delection provided for in subparagraph (B) is made with respect to the State,”;
an

(2) by striking subparagraph (B) and redesignating subparagraph (C) as sub-
paragraph (B).

(c) EFFECTIVE DATE.—

(1) IN GENERAL.—The amendments made by subsection (a) shall take effect
on October 1, 2005, and shall apply with respect to payments under part E of
title IV of the Social Security Act for calendar quarters beginning on or after
such date, without regard to whether regulations to implement the amendments
are promulgated by such date.

(2) ELIMINATION OF OPT-OUT.—The amendments made by subsection (b) shall
take effect on October 1, 2007, and shall apply with respect to payments under
part E of title IV of the Social Security Act for calendar quarters beginning on
or after such date, without regard to whether regulations to implement the
amendments are promulgated by such date.

(3) DELAY PERMITTED IF STATE LEGISLATION REQUIRED.—If the Secretary of
Health and Human Services determines that State legislation (other than legis-
lation appropriating funds) is required in order for a State plan under section
471 of the Social Security Act to meet the additional requirements imposed by
the amendments made by a subsection of this section, the plan shall not be re-
garded as failing to meet any of the additional requirements before the first day
of the first calendar quarter beginning after the first regular session of the
State legislature that begins after the otherwise applicable effective date of the
amendments. If the State has a 2-year legislative session, each year of the ses-
sion is deemed to be a separate regular session of the State legislature.

SEC. 503. ACCESS TO FEDERAL CRIME INFORMATION DATABASES BY CHILD WELFARE AGEN-
CIES FOR CERTAIN PURPOSES.

(a) IN GENERAL.—The Attorney General shall, upon request of the chief executive
of a State, ensure that appropriate officers of child welfare agencies have the au-
thority for “read only” online access to the databases of the national crime informa-
tion databases (as defined in section 534 of title 28, United States Code) to carry
out criminal history records checks, subject to subsection (b).

(b) LIMITATION.—An officer may use the authority under subsection (a) only in
furtherance of the purposes of the agency and only on an individual relevant to
casework of the agency.

(c) PROTECTION OF INFORMATION.—An individual having information derived as a
result of a check under subsection (a) may release that information only to appro-
priate officers of child welfare agencies or another person authorized by law to re-
ceive that information.

(d) CRIMINAL PENALTIES.—An individual who knowingly exceeds the authority in
subsection (a), or knowingly releases information in violation of subsection (c), shall
be imprisoned not more than 10 years or fined under title 18, United States Code,
or both.

(e) CHILD WELFARE AGENCY DEFINED.—In this section, the term “child welfare
agency” means—

(1) the State or local agency responsible for administering the plan under part
B or part E of title IV of the Social Security Act; and
(2) any other public agency, or any other private agency under contract with
the State or local agency responsible for administering the plan under part B
or part E of title IV of the Social Security Act, that is responsible for the place-
ment of foster or adoptive children.
SEC. 504. PENALTIES FOR COERCION AND ENTICEMENT BY SEX OFFENDERS.

Section 2422(a) of title 18, United States Code, is amended by striking “or impris-
oned not more than 20 years, or both” and inserting “and imprisoned not less than
10 years nor more than 30 years”.

SEC. 505. PENALTIES FOR CONDUCT RELATING TO CHILD PROSTITUTION.

Section 2423 of title 18, United States Code, is amended—

(1) in subsection (a), by striking “5 years and not more than 30 years” and
inserting “30 years or for life”;

(2) in subsection (b), by striking “or imprisoned not more than 30 years, or
both” and inserting “and imprisoned for not less than 10 years and not more
than 30 years”;
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(3) in subsection (c), by striking “or imprisoned not more than 30 years, or
both” and inserting “and imprisoned for not less than 10 years and not more
than 30 years”; and

(4) in subsection (d), by striking “imprisoned not more than 30 years, or both”
and inserting “and imprisoned for not less than 10 nor more than 30 years”.

SEC. 506. PENALTIES FOR SEXUAL ABUSE.

(a) éxc:lGRAVATED SEXUAL ABUSE.—Section 2241 of title 18, United States Code, is
amended—

(1) in subsection (a), by striking ¢, imprisoned for any term of years or life,
or both” and inserting “and imprisoned for any term of years not less than 30
or for life”; and

(2) in subsection (b), by striking “, imprisoned for any term of years or life,
or both” and inserting “and imprisoned for any term of years not less than 25
or for life”.

(b) SEXUAL ABUSE.—Section 2242 of title 18, United States Code, is amended by
striking “, imprisoned not more than 20 years, or both” and inserting “and impris-
oned not less than 15 years nor more than 40 years”.

(c) ABUSIVE SEXUAL CONTACT.—Section 2244(a) of title 18, United States Code, is
amended—

(1) in paragraph (2), by striking “, imprisoned not more than three years, or
both””and inserting “and imprisoned not less than 5 years nor more than 30
years”;

(2) in paragraph (3), by striking “, imprisoned not more than two years, or
both” and inserting “and imprisoned not less than 4 years nor more than 20
years”; and

(3) in paragraph (4), by striking “, imprisoned not more than six months, or
both” and inserting “and imprisoned not less than 2 years nor more than 10
years”.

SEC. 507. SEX OFFENDER SUBMISSION TO SEARCH AS CONDITION OF RELEASE.

(a) CONDITIONS OF PROBATION.—Section 3563(a) of title 18, United States Code,
is amended——

(1) in paragraph (9), by striking the period and inserting “; and”; and

(2) by inserting after paragraph (9) the following:

“(10) for a person who is a felon or required to register under the Sex Of-
fender Registration and Notification Act, that the person submit his person, and
any property, house, residence, vehicle, papers, computer, other electronic com-
munication or data storage devices or media, and effects to search at any time,
with or without a warrant, by any law enforcement or probation officer with
reasonable suspicion concerning a violation of a condition of probation or unlaw-
ful conduct by the person, and by any probation officer in the lawful discharge
of the officer’s supervision functions.”.

(b) SUPERVISED RELEASE.—Section 3583(d) of title 18, United States Code, is
amended by adding at the end the following: “The court may order, as an explicit
condition of supervised release for a person who is a felon or required to register
under the Sex Offender Registration and Notification Act, that the person submit
his person, and any property, house, residence, vehicle, papers, computer, other elec-
tronic communications or data storage devices or media, and effects to search at any
time, with or without a warrant, by any law enforcement or probation officer with
reasonable suspicion concerning a violation of a condition of supervised release or
unlawful conduct by the person, and by any probation officer in the lawful discharge
of the officer’s supervision functions.”

SEC. 508. KIDNAPPING PENALTIES AND JURISDICTION.

Section 1201 of title 18, United States Code, is amended—

(1) in subsection (a)(1), by striking “if the person was alive when the transpor-
tation began” and inserting “, or the offender travels in interstate or foreign
commerce or uses the mail or any means, facility, or instrumentality of inter-
state or foreign commerce in committing or in furtherance of the commission
of the offense”; and

(2) in subsection (b), by striking “to interstate” and inserting “in interstate”.

SEC. 509. MARITAL COMMUNICATION AND ADVERSE SPOUSAL PRIVILEGE.

(a) IN GENERAL.—Chapter 119 of title 28, United States Code, is amended by in-
serting after section 1826 the following:
“§ 1826A. Marital communications and adverse spousal privilege

“The confidential marital communication privilege and the adverse spousal privi-
lege shall be inapplicable in any Federal proceeding in which a spouse is charged
with a crime against—
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“(1) a child of either spouse; or
“(2) a child under the custody or control of either spouse.”.
(b) TECHNICAL AND CONFORMING AMENDMENT.—The table of sections for chapter
119 of title 28, United States Code, is amended by inserting after the item relating
to section 1826 the following:

“1826A. Marital communications and adverse spousal privilege.”.
SEC. 510. ABUSE AND NEGLECT OF INDIAN CHILDREN.

Section 1153(a) of title 18, United States Code, is amended by inserting “felony
child abuse or neglect,” after “years,”.

SEC. 511. CIVIL COMMITMENT.

Chapter 313 of title 18, United States Code, is amended—
(1) in the chapter analysis—
(A) in the item relating to section 4241, by inserting “or to undergo
postrelease proceedings” after “trial”; and
(B) by inserting at the end the following:

“4248. Civil commitment of a sexually dangerous person.”;

(2) in section 4241—

(A) in the heading, by inserting “or to undergo postrelease proceedings” gfter “lrial”;

(B) in the first sentence of subsection (a), by inserting “or at any time
after the commencement of probation or supervised release and prior to the
completion of the sentence,” after “defendant,”;

(C) in subsection (d)—

(i) by striking “trial to proceed” each place it appears and inserting
“proceedings to go forward”; and

(cili) by striking “section 4246” and inserting “sections 4246 and 4248”;
an

(D) in subsection (e)—

(i) by inserting “or other proceedings” after “trial”; and
(ii) by striking “chapter 207” and inserting “chapters 207 and 227”;

(3) in section 4247—

(A) by striking “, or 4246” each place it appears and inserting “, 4246,
or 42487;

(B) in subsections (g) and (i), by striking “4243 or 4246” each place it ap-
pears and inserting “4243, 4246, or 4248”;

(C) in subsection (a)—

(i) by amending subparagraph (1)(C) to read as follows:

“(C) drug, alcohol, and sex offender treatment programs, and other treat-
ment programs that will assist the individual in overcoming a psychological
or physical dependence or any condition that makes the individual dan-
gerous to others; and”;

(i1) in paragraph (2), by striking “and” at the end;

(ii1) in paragraph (3), by striking the period at the end and inserting
a semicolon; and

(iv) by inserting at the end the following:

“(4) ‘bodily injury’ includes sexual abuse;

“(5) ‘sexually dangerous person’ means a person who has engaged or at-
tempted to engage in sexually violent conduct or child molestation and who is
sexually dangerous to others; and

“(6) ‘sexually dangerous to others’ means that a person suffers from a serious
mental illness, abnormality, or disorder as a result of which he would have seri-
ouls dift&cylty in refraining from sexually violent conduct or child molestation if
released.”;

(D) in subsection (b), by striking “4245 or 4246” and inserting “4245,
4246, or 4248”; and

(E) in subsection (c)(4)—

(i) by redesignating subparagraphs (D) and (E) as subparagraphs (E)
and (F) respectively; and
(i1) by inserting after subparagraph (C) the following:

“(D) if the examination is ordered under section 4248, whether the person
is a sexually dangerous person;”; and

(4) by inserting at the end the following:

“§ 4248. Civil commitment of a sexually dangerous person

“(a) INSTITUTION OF PROCEEDINGS.—In relation to a person who is in the custody
of the Bureau of Prisons, or who has been committed to the custody of the Attorney
General pursuant to section 4241(d), or against whom all criminal charges have
been dismissed solely for reasons relating to the mental condition of the person, the
Attorney General or any individual authorized by the Attorney General or the Direc-
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tor of the Bureau of Prisons may certify that the person is a sexually dangerous
person, and transmit the certificate to the clerk of the court for the district in which
the person is confined. The clerk shall send a copy of the certificate to the person,
and to the attorney for the Government, and, if the person was committed pursuant
to section 4241(d), to the clerk of the court that ordered the commitment. The court
shall order a hearing to determine whether the person is a sexually dangerous per-
son. A certificate filed under this subsection shall stay the release of the person
pending completion of procedures contained in this section.

“(b) PSYCHIATRIC OR PSYCHOLOGICAL EXAMINATION AND REPORT.—Prior to the
date of the hearing, the court may order that a psychiatric or psychological exam-
ination of the defendant be conducted, and that a psychiatric or psychological report
be filed with the court, pursuant to the provisions of section 4247(b) and (c).

“(c) HEARING.—The hearing shall be conducted pursuant to the provisions of sec-
tion 4247(d).

“(d) DETERMINATION AND DISPOSITION.—If, after the hearing, the court finds by
clear and convincing evidence that the person is a sexually dangerous person, the
court shall commit the person to the custody of the Attorney General. The Attorney
General shall release the person to the appropriate official of the State in which the
person is domiciled or was tried if such State will assume responsibility for his cus-
tody, care, and treatment. The Attorney General shall make all reasonable efforts
to cause such a State to assume such responsibility. If, notwithstanding such efforts,
neither such State will assume such responsibility, the Attorney General shall place
the person for treatment in a suitable facility, until—

“(1) such a State will assume such responsibility; or
“(2) the person’s condition is such that he is no longer sexually dangerous to
others, or will not be sexually dangerous to others if released under a prescribed
regimen of medical, psychiatric, or psychological care or treatment;
whichever is earlier. The Attorney General shall make all reasonable efforts to have
a State to assume such responsibility for the person’s custody, care, and treatment.

“(e) DiSCHARGE.—When the Director of the facility in which a person is placed
pursuant to subsection (d) determines that the person’s condition is such that he
is no longer sexually dangerous to others, or will not be sexually dangerous to oth-
ers if released under a prescribed regimen of medical, psychiatric, or psychological
care or treatment, he shall promptly file a certificate to that effect with the clerk
of the court that ordered the commitment. The clerk shall send a copy of the certifi-
cate to the person’s counsel and to the attorney for the Government. The court shall
order the discharge of the person or, on motion of the attorney for the Government
or on its own motion, shall hold a hearing, conducted pursuant to the provisions of
section 4247(d), to determine whether he should be released. If, after the hearing,
the court finds by a preponderance of the evidence that the person’s condition is
such that—

“(1) he will not be sexually dangerous to others if released unconditionally,
the court shall order that he be immediately discharged; or

“(2) he will not be sexually dangerous to others if released under a prescribed
r}elgilrlnen of medical, psychiatric, or psychological care or treatment, the court
shall—

“(A) order that he be conditionally discharged under a prescribed regimen
of medical, psychiatric, or psychological care or treatment that has been
prepared for him, that has been certified to the court as appropriate by the
Director of the facility in which he is committed, and that has been found
by the court to be appropriate; and

“(B) order, as an explicit condition of release, that he comply with the
prescribed regimen of medical, psychiatric, or psychological care or treat-
ment.

The court at any time may, after a hearing employing the same criteria, modify
or eliminate the regimen of medical, psychiatric, or psychological care or treat-
ment.

“(f) REVOCATION OF CONDITIONAL DISCHARGE.—The director of a facility respon-
sible for administering a regimen imposed on a person conditionally discharged
under subsection (e) shall notify the Attorney General and the court having jurisdic-
tion over the person of any failure of the person to comply with the regimen. Upon
such notice, or upon other probable cause to believe that the person has failed to
comply with the prescribed regimen of medical, psychiatric, or psychological care or
treatment, the person may be arrested, and, upon arrest, shall be taken without un-
necessary delay before the court having jurisdiction over him. The court shall, after
a hearing, determine whether the person should be remanded to a suitable facility
on the ground that he is sexually dangerous to others in light of his failure to com-
ply with the prescribed regimen of medical, psychiatric, or psychological care or
treatment.
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“(g) RELEASE TO STATE OF CERTAIN OTHER PERSONS.—If the director of the facility
in which a person is hospitalized or placed pursuant to this chapter certifies to the
Attorney General that a person, against him all charges have been dismissed for
reasons not related to the mental condition of the person, is a sexually dangerous
person, the Attorney General shall release the person to the appropriate official of
the State in which the person is domiciled or was tried for the purpose of institution
of State proceedings for civil commitment. If neither such State will assume such
responsibility, the Attorney General shall release the person upon receipt of notice
from the State that it will not assume such responsibility, but not later than 10
days after certification by the director of the facility.”.

SEC. 512. MANDATORY PENALTIES FOR SEX-TRAFFICKING OF CHILDREN.

Section 1591(b) of title 18, United States Code, is amended—

(1) in paragraph (1)—
(A) by striking “or imprisonment” and inserting “and imprisonment”;
(B) by inserting “not less than 20” after “any term of years”; and
(C) by striking “, or both”; and

(2) in paragraph (2)—
(A) by striking “or imprisonment for not” and inserting “and imprison-

ment for not less than 10 years nor”; and
(B) by striking “, or both”.
SEC. 513. SEXUAL ABUSE OF WARDS.

Chapter 109A of title 18, United States Code, is amended—
(1) in section 2243(b), by striking “one year” and inserting “five years”;
(2) in section 2244(b), by striking “six months” and inserting “two years”; and
(3) by inserting after “Federal prison,” each place it appears, other than the
second sentence of section 2241(c), the following: “or being in the custody of the
Attorney General or the Bureau of Prisons or confined in any institution or fa-
cility by direction of the Attorney General or the Bureau of Prisons,”.

PURPOSE AND SUMMARY

H.R. 3132, the “Children’s Safety Act of 2005,” is a comprehen-
sive bill to address the growing epidemic of sexual violence against
children. Recently, public attention has been focused on several
tragic attacks in which young children have been murdered, kid-
napped, and sexually assaulted by sexual offenders and career
criminals, including: (1) the abduction, rape and killing of 9-year-
old Jessica Lunsford who was buried alive in Florida; (2) the slay-
ing of 13-year-old Sarah Lunde in Florida; (3) the murder of
Jetseta Marie Gage by a sex offender in Iowa; and (4) the kidnap-
ping of Ashta and Dylan Grohne, and murder of Dylan and their
family members in Idaho.

These tragic events have underscored the continuing epidemic of
violence against children, and the need to reexamine existing laws
intended to protect children—i.e., the “Jacob Wetterling Crimes
Against Children and Sexually Violent Offender Registration Act,”
“Megan’s Law,” and the “Pam Lyncher Sex Offender Trafficking
and Identification Act.” During the 109th Congress, several bills
were introduced by Members of Congress to address loopholes and
deficiencies in existing laws.1

The “Children’s Safety Act of 2005,” incorporates these proposals
into a comprehensive child safety bill. Title I of the legislation, the
Sex Offender Registration and Notification Act: (1) expands the
coverage of registration and notification requirements to a larger
number of sex offenders; (2) increases the duration of registration
requirements for sex offenders; (3) requires States to provide Inter-

1H.R. 764, The Child Abuse and Neglect Database Act; H.R. 95, The Dru Sjodin National Sex
Offender Public Database Act of 2005; H.R. 1355, The Child Predator Act of 2005; H.R. 1505,
The Jessica Lunsford Act; H.R. 2423, The Sex Offender Registration and Notification Act; H.R.
244, The Save Our Children: Stop the Violent Predators Against Children DNA Act of 2005;
H.R. 2796, The DNA Fingerprinting Act of 2005; and H.R. 2797, The Amie Zyla Act of 2005.



21

net availability of sex offender information; (4) ensures timely reg-
istration by sex offenders and verification of information provided
by sex offenders; (5) requires sex offenders to register in-person
and on a regular basis, and to provide detailed personal informa-
tion whenever they move to a new area to live, attend school or
work; (6) requires a State to notify the Attorney General, law en-
forcement agencies, schools, housing agencies, and development,
background check agencies, social service agencies and volunteer
organizations in the area where a sex offender may live, work or
attend school; (7) authorizes demonstration programs for new elec-
tronic monitoring programs (e.g. anklets and Global Positioning
Satellite (GPS) monitoring which will require examination of multi-
jurisdictional monitoring procedures); (8) creates a new National
Sex Offender Registry; (9) creates a new Federal crime punishable
by a 5-year mandatory minimum when a sex offender fails to reg-
ister; and (10) authorizes the U.S. Marshals to apprehend sex of-
fenders who fail to register and increases grants to States to appre-
hend sex offenders who are in violation of the registration require-
ments.

Title II of H.R. 3132, the DNA Fingerprinting Act of 2005, re-
vises DNA laws to include arrestee DNA profiles, strikes the
expungement provisions for removal of DNA profiles from existing
databases, and strikes the exclusion of sexual abuse offenses from
the statute of limitations tolling provisions for John Doe indict-
ments.

Title III of H.R. 3132, the Prevention and Deterrence of Crimes
Against Children Act of 2005, adopts new mandatory minimum
penalties for violent crimes committed against children. Criminal
penalties range from: a death sentence or life imprisonment when
a child is murdered; a mandatory minimum of 30 years imprison-
ment to life when the crime of violence against the child is a kid-
napping, maiming, or aggravated sexual abuse, or where the crime
results in serious bodily injury (§ 1365); a mandatory minimum of
20 years when the crime of violence results in bodily injury to the
child (as defined in §1365); a mandatory minimum of 15 years to
life imprisonment when the defendant uses a dangerous weapon,;
and a mandatory minimum of 10 years imprisonment or up to life
in any other case (e.g. attempt or conspiracy to commit any crime
of violence against a child). Title III also imposes time limits and
substantive limits on Federal courts’ review of habeas corpus peti-
tions challenging a State-court conviction for killing a child.

Title IV of the legislation, the Protection Against Sexual Exploi-
tation of Children Act of 2005, modifies the criminal penalties for
several existing sexual offenses against children by raising existing
mandatory penalties for: engaging in a sexual act with a child;
committing abusive sexual contact; sexual exploitation of children;
trafficking in child pornography, and using misleading domain
names.

Title V of H.R. 3132, the Foster Child Protection Act of 2005: (1)
adopts requirements for States to complete background checks
using national criminal history databases before approving a foster
or adoptive parent placement; (2) authorizes child welfare agencies
to obtain read-only access to national criminal history databases;
(8) requires sex offenders to submit to searches as a condition of
supervised release or probation, modifies kidnapping and sex traf-
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ficking statutes, and establishes procedures for civil commitment of
Federal sex offenders who are dangerous to others because of seri-
ous mental illness, abnormality or disorder; and (4) adopts in-
ci'quldsed penalties for sexual abuse and sex trafficking involving
children.

BACKGROUND AND NEED FOR THE LEGISLATION

The sexual victimization of children is overwhelming in mag-
nitude and largely unrecognized and underreported. Statistics show
that 1 in 5 girls and 1 in 10 boys are sexually exploited before they
reach adulthood, yet less than 35 percent of these assaults are re-
ported to authorities. This problem is exacerbated by the number
of children who are solicited online—according to the Department
of Justice, 1 in 5 children (10 to 17 years old) receive unwanted
sexual solicitations online.2

The Department of Justice statistics underscore the staggering
toll that violence takes on our youth.? Data from 12 States during
the period of 1991 to 1996 show that 67 percent of all victims of
sexual assault were juveniles (under the age of 18), and 34 percent
were under the age of 12. One of every seven victims of sexual as-
sault was under the age of 6.4

SEX OFFENDERS AND RECIDIVISM

Sex offenders have recidivism rates that often exceed those of
other criminals. In a 2001 Report, the Center for Sex Offender
Management reached the following staggering conclusions as to re-
cidivism by sex offenders: ®

e Sexual offense recidivism rates are underreported. Research-
ers compared official records of a sample of sex offenders
with “unofficial” sources of data. They found that the num-
ber of subsequent sex offenses revealed through unofficial
sources was 2.4 times higher than the number that was re-
corded in official reports.

¢ Research using information generated through polygraph ex-
aminations on a sample of imprisoned sex offenders with
fewer than two known victims (on average), found that these
qufenders actually had an average of 110 victims and 318 of-
enses.

e Another polygraph study found a sample of imprisoned sex
offenders to have extensive criminal histories, committing
sex crimes for an average of 16 years before being appre-
hended and convicted.

21U.S. Department of Justice Office of Justice Programs—Office of Juvenile Justice and Delin-
quency Prevention Fact Sheet, Highlights of the Youth Internet Safety Survey (March 2004),
available at hitp:/ | www.ncjrs.gov  pdffiles | ojjdp [ fs200104.pdf.

3DOJ national crime surveys do not account for victims under the age of 12, but even for 12
to 18 year olds, the figures are alarming.

4In a June 1997 report, the Justice Department found that sexual offenses are more likely
than other types of criminal conduct to elude the criminal justice system. Offenders report vast-
ly more victim-involved incidents than those for which they were convicted. Child abusers have
been known to re-offend as late as 20 years following release into the community. U.S. Depart-
ment of Justice Office of Justice Programs—National Institute of Justice Research Report, Child
Sexual Molestation: Research Issues (June 1997), available at
http:/ Jwww.ncjrs.org [ pdffiles | 163390.pdf..

5U.S. Department of Justice A Project of the Office of Justice Programs—Center for Sex Of-
fender ~Management, Recidivism of Sex Offenders (May 2001), available at
http: | |www.csom.org [ pubs [ recidsexof.html.
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In a 2003 report, the Justice Department found that released
child molesters were more likely to be rearrested for child molest-
ing than non-child molesters.6 Released sex offenders were four
times more likely to be rearrested for a sex crime than released
non-sex offenders. The median age of the victims of imprisoned sex-
ual assaulters was less than 13 years old; the median age of rape
victims was about 22 years. On average, child molesters were re-
leased after serving about 3 years of their 7-year sentence (43 per-
cent of their sentence). Justice Department data also shows that in
15 States in 1994, 5.3 percent of 9,691 sex offenders who were re-
leased from prison were arrested for a new sex crime within 3
years of release—in real terms that means approximately 480 sex
offenders committed new sex crimes.

One of the most prevalent manifestations of the growing problem
of child exploitation and sexual abuse crimes is the escalating pres-
ence of child pornography. There has been an explosive growth in
the trade of child pornography due to the ease and speed of dis-
tribution, and the relative anonymity afforded by the Internet. The
distribution of child pornography has progressed beyond exchanges
between individuals and now includes commercial ventures. Fur-
thermore, once on the Internet, the images are easily transmitted
from offender to offender. The ease of electronic transmission of
these images may reinforce the sexual predators of child offenders
or motivate those who have contemplated assaulting a child to do
so.7

SEX OFFENDER AND NOTIFICATION PROGRAM

Recent events have underscored gaps and problems with existing
Federal and State laws, as well as implementation of sex offender
registration and notification programs. There is a wide disparity
among State registration requirements and notification obligations
for sex offenders. This lack of uniformity has been exploited by
child sexual offenders with tragic consequences. Given the tran-
sient nature of sex offenders and the inability of the States to track
these offenders, it is conservatively estimated that approximately
20 percent of 400,000 sex offenders are “lost” under State sex of-
fender registry programs. In addition, there is a disparity among
State programs as to the existence of Internet availability of rel-
evant sex offender information, as well as the type of information
included on such websites. Recently, the Justice Department an-
nounced that it has begun implementing a public, national sex of-
fender database connecting State sexual offender registries into one

6U.S. Department of Justice Office of Justice Programs—Bureau of Justice Statistics, Recidi-
vism of Sex Offenders Released from Prison in 1994 (November 2003), available at
http: | | www.ojp.usdoj.gov / bjs | pub [ pdf [ rsorp94.pdf.

7While recidivism by sex offenders is a significant problem, the treatment of sex offenders is
problematic. Several studies have evaluated the outcomes of offenders receiving sex offender
treatment, compared to a group of offenders not receiving treatment. The results of these stud-
ies are mixed. For example, Barbaree and Marshall (1988) found a substantial difference in the
recidivism rates of extra-familial child molesters who participated in a community based cog-
nitive-behavioral treatment program, compared to a group of similar offenders who did not re-
ceive treatment. Those who participated in treatment had a recidivism rate of 18 percent over
a 4-year follow-up period, compared to a 43 percent recidivism rate for the nonparticipating
group of offenders. However, no positive effect of treatment was found in several other quasi-
experiments involving an institutional behavioral program (Rice, Quinsey, and Harris, 1991) or
a milieu therapy approach in an institutional setting (Hanson, Steffy, and Gauthier, 1993).
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national website, starting with the linking of 22 State Internet
websites for search purposes.8

Given the lack of basic uniformity and effective operation among
the various States in administering sex registry programs, there is
a need to re-evaluate basic requirements for such registries, par-
ticularly the need to ensure sex offender compliance with registra-
tion requirements when a sex offender changes residence, employ-
ment or student status. As noted above, 20 percent of sexual of-
fenders are “lost,” and there is a strong public interest in finding
them and having them register with current information to miti-
gate the risks of additional crimes against children. The Federal
Government’s recent announcement of the creation of a National
Sex Offender Public Registry, the State’s role in providing accurate
data will be even more critical. In order to ensure their utility,
Internet websites maintained by States need to include basic infor-
mation about an offender, such as the offender’s name, address,
specific offense(s) committed, vehicle used, place of employment or
school, current picture, and other relevant information. Current
limitations in existing law further require an increase in apprehen-
sion resources to bring sexual offenders into compliance by author-
izing the United States Marshals Service to participate in locating
sex offenders who are not in compliance with registry require-
ments.

Compounding the problem of “lost” sex offenders, States tend to
take a passive role in disseminating sex offender information, rely-
ing instead on law enforcement to disseminate such information to
interested entities such as schools and community groups. H.R.
3132 requires the Federal Government and the States to take a
more active role in disseminating sex offender information to notify
other States, entities, organizations and local communities of the
status and location of convicted sexual offenders.

DEFINITIONS AND APPLICATION TO
EXPANDED CATEGORY OF SEX OFFENDERS

H.R. 3132 includes a new and broader definition of sex offend-
ers—two classes—those who commit serious felonies and those that
commit misdemeanors involving a minor. This broader definition
provides a clearer distinction for imposing sex offender registration
and notification requirements. Existing legal definitions of a “sexu-
ally violent predator” are unworkable, too narrow, and depend on
determinations of “mental abnormality or personality disorder,”
which may vary from State-to-State based on generalized concepts.
H.R. 3132 draws the line on a simple principal—if the offender was
subject to imprisonment for more than one year for a sex crime,
then he should be treated differently than a misdemeanor sex of-
fense against a minor where the offender was subject to a penalty
of less than one year.?

H.R. 3132 also expands the coverage of the registration and noti-
fication requirements to include foreign sex crimes (so long as ac-

8U.S. Department of Justice Office of Justice Programs Press Release, July 20, 2005, Depart-
ment of dJustice Activates National Sex Offender Public Registry Website, available at
http: | Jwww.ojp.usdoj.gov | pressreleases | BJA05028.htm.

91t is important to note that misdemeanor offenses against adults are not included, and that
consensual sex offenses are, for the most part, excluded, except where such conduct involves
younger children who are unable, as a matter of law, to consent.
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tivity would have constituted a crime if committed in the United
States), tribal, military, and Federal. There is no reason that a
criminal sex offender—no matter what law—should be exempted
from any State registration and notification requirements.

EXPANDING COVERAGE TO INCLUDE JUVENILES

H.R. 3132 expands the coverage of sex offenders to include juve-
nile sex offenders. Juvenile sex offenders commit a significant num-
ber of sexual abuse crimes. According to recent FBI crime data, ap-
proximately 34 percent of forcible rape arrests were of juveniles;
and 42 percent of all other sexual offenses were committed by juve-
niles.

Several States, including Wisconsin, have modified their sex of-
fender registration and notification programs to include juvenile
sex offenders. All too often, juvenile sex offenders have exploited
current limitations that permit them to escape notification require-
ments to commit sexual offenses. While the Committee recognizes
that States typically protect the identity of a juvenile who commits
criminal acts, in the case of sexual offenses, the balance needs to
change; no longer should the rights of the juvenile offender out-
weigh the rights of the community and victims to be free from ad-
ditional sexual crimes. For victims, whether the offenders is an
adult or a juvenile has no bearing on the impact of that sexual of-
fense on the life of the victim. H.R. 3132 strikes the balance in
favor of protecting victims, rather than protecting the identity of
juvenile sex offenders.

EXPANDED NOTIFICATION REQUIREMENTS

As noted above, H.R. 3132 expands the notification requirements
to implement a more proactive approach to the dissemination of sex
offender information. Some may argue that requiring notification to
so many entities could tend to “vilify” or “ostracize” sex offenders
once they reach a community. For that reason, H.R. 3132 includes
a new requirement that the community have access to information
relating to the specific facts underlying the sex offender’s criminal
case—so that law enforcement, the community, parents, and other
interested persons can assess the risk themselves, and take the ap-
propriate steps they believe are necessary to protect their families
or themselves from sex offenders.

The National Center for Missing and Exploited Children has re-
ported that one of the primary deficiencies in the current program
is reliance on “passive” notification rather than proactive steps to
notify members of the community. Under the current system, law
enforcement is notified subsequently and required to notify the
community and take active steps to verify the sex offender’s compli-
ance. Such steps are not typical, and law enforcement has been
practically unable to take any proactive steps. H.R. 3132 includes
additional notification requirements consistent with those rec-
ommended by the National Center for Missing and Exploited Chil-
dren—broad and active notification of the community including law
enforcement, volunteer organizations, child welfare agencies, public
housing agencies, and ensuring wide public availability of such in-
formation on both State and Federal websites in order to maximize
the availability of sexual offender information to the public.
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ENSURING COMPLIANCE AND CRIMINAL ENFORCEMENT

The most significant enforcement issue in the sex offender pro-
gram is that over 100,000 sex offenders, or nearly one-fifth in the
Nation are “missing,” meaning that they have not complied with
sex offender registration requirements. This typically occurs when
the sex offender moves from one State to another. When a sex of-
fender fails to register in a State in which he or she resides, there
is no effective system by which the States can notify each other
about the change in a sex offenders status. H.R. 3132 will address
this problem in several ways.

First, H.R. 3132 requires sex offenders to keep addresses, em-
ployment and student status, and do so within 5 days of any
change. Second, failure would subject a sex offender to a felony
criminal penalty. Third, the proposed law would require a sex of-
fender to verify his information by an in-person appearance every
6 months, and States would be required to conduct address
verification programs, including the Jessica Lunsford Verification
Program, as frequently as every month for felony sex offenders and
every quarter for misdemeanor sex offenders. Fourth, if the sex of-
fender either moves to a new State, works in a new State, or at-
tends school in a new State, the new State is required to notify the
other State that the sex offender is doing so in that State.

To ensure compliance, States are required to inform the sex of-
fender of his or her obligations, and obtain a signed form indicating
that he or she understands legal requirements and will comply
with them. Sex offenders who fail to comply will face felony crimi-
nal prosecution. More importantly, in order to address the problem
of sex offenders, sex offenders will now face Federal prosecution
with a mandatory minimum penalty of 5 years in prison if they
cross a State line and fail to comply with the sex offender registra-
tion and notification requirements contained in the legislation. To
assist in the apprehension of those that do not comply with sex of-
fender registration requirements, the bill includes provisions au-
thorizing the United States Marshals to help locate and apprehend
non-complying sex offenders and provides grants to States to assist
in any apprehension programs. The combination of incentives for
the sex offender to comply, enhanced criminal penalties, and addi-
tional law enforcement resources to focus on this problem will re-
duce the overwhelming number of non-complying or “lost” sex of-
fenders in our communities.

STATE COMPLIANCE AND FUNDING

The changes required by this legislation are significant at both
the Federal and the State level. H.R. 3132 requires the States to
comply in 2 years, and the Attorney General may extend this dead-
line for an additional year. To assist the States in funding obliga-
tions contained in the legislation, H.R. 3132 creates new incentive
grants for States that comply before the two-year deadline. The ex-
isting program is funded from a variety of sources, including Vio-
lence Agaisnt Women Act (“VAWA”), National Criminal History
Improvement Programs, Byrne grants, and other funding sources.
The proposal reauthorizes the Sex Offender Management Assist-
ance (SOMA) program as the primary vehicle for funding the pro-
gram.
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ELECTRONIC TRACKING DEVICES

Several States, including Florida, are using electronic tracking
devices—ankle bracelets or Global Positioning Service (GPS) de-
vices—to track sex offenders in their communities. There are a
number of technical and logistical issues relating to those tech-
nologies, including compatibility and interoperability among States.
Given the technical issues that need to be resolved, H.R. 3132 au-
thorizes up to 10 demonstration programs to identify the effective-
ness of such technologies and to examine how to utilize these tech-
nologies most effectively to ensure coordination among the States.

FEDERAL PROSECUTION OF SEX OFFENSES AND CHILD PORNOGRAPHY

Child pornography offenses, as well as other child exploitation of-
fenses involving enticement of minors to engage in illegal sexual
activity, travel to engage in illegal sexual activity with a minor, or
transportation of a minor to engage in illegal sexual activity often
implicate interstate or foreign commerce. Accordingly, these of-
fenses are often prosecuted under Federal law. On the other hand,
sexual abuse of children is typically prosecuted under State law.
When a child is sexually abused on Federal land such as a military
base or Indian territory, the offense may be prosecuted under Fed-
eral law. Accordingly, Federal laws prohibiting sexual abuse have
an important role in combating these devastating crimes, even
though most sexual abuse cases are prosecuted under State stat-
utes.

Crimes against children such as child exploitation and sexual
abuse are a growing problem. For example, according to the Execu-
tive Office for United States Attorneys, in Fiscal Year 1997, 352
cases were filed by the Department of Justice charging child por-
nography crimes (18 U.S.C. §§2251-2260), and 299 convictions
were obtained. In Fiscal Year 2004, child pornography charges
were filed against approximately 1,486 defendants, and approxi-
mately 1,066 convictions on such charges were obtained.

Nationwide, according to a Department of Health and Human
Services’ 2003 report on child maltreatment, an estimated 906,000
children were victims of child abuse or neglect.1© Approximately 20
percent of these victims were physically abused, and approximately
10 percent were sexually abused. Moreover, according to that re-
port, Pacific Islander children and American Indian or Alaska Na-
tive children are among those experiencing the highest rates of vic-
timization. As the special maritime and territorial jurisdiction of
the United States may cover many of these children, a Federal leg-
islative response to violence against children and child sexual
abuse is clearly neccessary.

The Federal sentences imposed for sexual abuse and exploitation
of children appear to be unduly lenient. More frequently, judges
are exercising their discretion to impose sentences that depart from
the carefully considered ranges developed by the U.S. Sentencing
Commission. In the process, we risk losing a sentencing system
that requires serious sentences for serious offenders and helps pre-
vent disparate sentences for equally serious crimes.

10U.S. Department of Health and Human Services Administration for Children and Fami-
lies—Administration on Children, Youth and Families Children’s Bureau Child Maltreatment
2003, available at hitp:/ /www.acf.hhs.gov [ programs/cb [ publications /cm03/cm2003.pdf.
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The sentencing data for the last year shows that for sexual abuse
crimes, the mean sentence length was only 73 months and the me-
dian was 41 months. For pornography and prostitution, the mean
sentence was 63 months and the median was 33 months. Judges
continued to hand out a number of downward departures for of-
fenders who commit criminal sexual abuse (U.S. Sentencing Guide-
lines Manual §2A3.1) where approximately 15 percent (15 of 97
sentences) of offenders received Government-sponsored downward
departures (non-substantial assistance) and 13 percent (13 of 97
sentences) of the offenders received non-Government-sponsored
downward departures; for criminal sexual abuse (U.S. Sentencing
Guidelines Manual §2A3.2), 4.5 percent (6 of 133) offenders re-
ceived Government-sponsored downward departures (non-substan-
tial assistance), and approximately 11 percent (15 of 133) of the of-
fenders received non-Government sponsored downward departures.

For child exploitation crimes, sentencing data shows a similar
pattern. For trafficking in material involving the sexual exploi-
tation of a minor (U.S. Sentencing Guidelines Manual §§2G2.2 and
2G2.4) approximately 17 percent (94 of 536 of the sentences) of the
offenders received non-Government sponsored downward depar-
tures. (Less than one percent of the offenders received Govern-
ment-sponsored downward departures).11

To ensure that a proper minimum sentence is imposed on sex of-
fenders,12 H.R. 3132 includes a section modifying the existing stat-
ute, section 3559(d), of title 18, governing the sentencing of defend-
ants for crimes committed against children, and adopts new pen-
alties for felony crimes of violence (18 U.S.C. §16) crimes com-
mitted against children. Criminal penalties range from a death
sentence or life imprisonment when a child is killed; a mandatory
minimum of 30 years imprisonment to life where the crime of vio-
lence is a kidnapping, maiming, aggravated sexual abuse, sexual
abuse or where the crime results in serious bodily injury (18 U.S.C.
2119(2)); a mandatory minimum of 20 years where the crime of vio-
lence results in bodily injury to the child (as defined in 1365); a
mandatory minimum of 15 years to life imprisonment where the
defendant uses a dangerous weapon; and a mandatory minimum of

11The 2003 sentencing data shows that a total of 355 sexual abuse cases were filed, and ap-
proximately 45 percent (166) involved white defendants, approximately 38 percent (136) involved
Native American defendants, 7 percent (25) involved Hispanic defendants, and 6 percent (23)
involved Black defendants. The 2003 sentencing data shows that a total 734 cases for promoting
a commercial sex act, sexually exploiting a minor, trafficking in or possession of material involv-
ing sexual exploitation of a minor, and importing, mailing or transporting obscene matter—629
of the cases or 88 percent involved white defendants, 49 involved Hispanic defendants, 26 in-
volved Asian of Pacific Islanders, 23 involved Black defendants, and 5 involved Native Ameri-
cans.

12 Mandatory Sentencing Schemes Mandatory sentencing schemes—truth-in-sentencing, deter-
minate sentencing practices, “three-strikes and you're out,” have resulted in dramatic reductions
in crime since the 1970’s. Steven D. Levitt, Understanding Why Crime Fell in the 1990’s: Four
Factors That Explain the Decline and Seven That Do Not, 18 J.Econ. Perspectives 163 (2004);
Joanna M. Shepherd, Police, Prosecutors, Criminals and Determinate Sentencing: The Truth
about Truth-in-Sentencing Laws 45 J.L. & Econ. 509 (2002). Other studies confirm the obvious
point—incarcerating an offender prevents him from repeating his crimes while he is in prison.
Peter W. Greenwood et al., Three Strikes and You’re Out: Estimated Benefits and Costs of Cali-
fornia’s New Mandatory-Sentencing Law, in Three Strikes and You're Out: Vengeance as Public
Policy (David Schichor & Dale K. Sechrest eds. 1996). Joanna M. Shepherd, Fear of First Strike:
The Full Deterrent Effect of California’s Two- and Three-Strikes Legislation, 31 J. Legal Stud.
159 (2002). John J. Donahue III & Peter Siegelman, Allocating Resources Among Prisons and
Social Programs in the Battle Against Crime, 27 J. Legal STUD. 1, 12-14 (1998); James Q.
Qilson, Prisons in a Free Society, 117 Pub. Interest 37, 38 (Fall 1994); Thomas Marvell & Car-
lisle Moody, Prison Population Growth and Crime Reduction, 10 J. Quantitative Criminal. 109
(1994).
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10 years imprisonment or up to life in any other case (e.g. attempt
or conspiracy to commit any crime of violence against a child). Sec-
tion 402 of H.R. 3132 increases penalties for several existing sexual
offenses against children.13

Likewise, the mandatory minimum provisions of H.R. 10, passed
last Congress with overwhelming bipartisan support to assure ap-
propriate penalties for serious offenses—possession and threats of
atomic, chemical and biological weapons and anti-aircraft missiles.
Sections 2403-2406 providing for tough mandatory minimums (30
years and Life imprisonment) was passed as a floor amendment to
H.R. 10 by a vote of 385-30 with 164 Democrats voting in favor.
Every Democrat Member of the House Judiciary voted for the
amendment except for Reps. Watt and Scott. Every House conferee,
including every Democrat conferee (Reps. Harman, Menendez,
Skelton) voted in favor of the mandatory minimums.

CIVIL COMMITMENT

H. R. 3132 authorizes civil commitment of certain Federal sex of-
fenders who are dangerous to others because of serious mental ill-
ness, abnormality or disorder. Such procedures would apply, for ex-
ample, in circumstances in which a pedophile who was sentenced
to imprisonment for child molestation offenses and States his in-
tention to resume such conduct upon his release from jail. Under
the civil commitment provisions in existing law, the sex offender
must be hospitalized while incarcerated and the director of the fa-
cility must certify that the offender is suffering from a “mental dis-
ease or defect” creating a substantial risk of harm to others. Such
a standard is narrow and does not include sex offenders with men-
tal disorders who are clearly dangerous but who do not fall within
the narrowly applied definition of metal illness. The first condi-
tion—prior hospitalization—is an unjustified impediment to seek-
ing civil commitment. The civil commitment provision contained in
this legislation combines commitment standards substantively
similar to those approved by the Supreme Court in Kansas v. Hen-
dricks, 521 U.S. 346 (1997), and Kansas v. Crane, 122 S.Ct 867
(2002).

DNA FINGERPRINTING

In light of the critical role played by DNA evidence in solving sex
crimes, and recent examples of successes in solving such crimes
through the collection of DNA information from persons arrested
for various crimes, the legislation expands the use of DNA. More
specifically, the proposed language amends the DNA Identification
Act to eliminate the restrictions on the DNA profiles that can be
included in the National DNA Index (NDIS). Specifically, it strikes
limiting language in Section 14132(a)(1)(C) which excludes

13 Contrary to claims made by opponents of mandatory-minimum sentencing schemes, such
laws have typically been passed by large bi-partisan majorities. For example, in the 107th Con-
gress, the House Judiciary Committee passed HR 5422 the “Child Abduction Prevention Act of
2002” containing mandatory minimum provisions for child abductions. Only four members of the
Committee expressed concern with the mandatory minimum provisions as reflected in the Dis-
senting Views. [Report 107-723]. On the Floor of the House, 178 Democrats voted for the bill
with its mandatory minimum provisions, including 11 Democrat Members of the Judiciary Com-
mittee [See, rollcall 446, Oct.8, 2002.] Only 23 Members voted against the bill. The mandatory
minimums were included in the PROTECT Act which passed the Senate 98-0 and the House
400-25 (April 10, 2003).
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unindicted arrestee and elimination DNA profiles from NDIS;
strikes the expungement provisions of Section 14132(d); and strikes
the “keyboard search” provisions of Section 14132(e), which serve
no purpose once the unjustified restrictions on including DNA pro-
files in NDIS are eliminated. This section also would authorize the
Attorney General to collect DNA samples from Federal arrestees
and detainees. Finally, this section strikes the exclusion of chapter
109A (“sexual abuse ”) offenses from the statute of limitations toll-
ing provision for cases involving DNA identification under 18
U.S.C. §3297.

The importance of collecting DNA from arrested persons or vol-
untary samples has been highlighted by recent cases in which
crimes were solved using such data:

In April 2005, a man suspected of setting fires to 46 houses
and apartments in the Washington area was apprehended
through DNA analysis of items found at several crime scenes
and eventually identified through comparison to a voluntary
sample given by the offender to law enforcement several weeks
before to a different law enforcement agency. Just recently, in
Albany New York, police solved a series of murder and rape
charges in three separate incidents where they had DNA evi-
dence linking the three incidents but no suspect to identify. It
was not until several years later, after the suspect was con-
victed of a robbery offense, that his DNA data was placed in
the database—which eventually revealed a match. If the data
had been put in the database at the time of the suspect’s arrest
on the robbery charge, rather than awaiting the conviction, the
three separate murders and rapes would have been solved that
much earlier.

It is also important to note that privacy concerns associated with
the use of DNA data are far less significant than other types of evi-
dence; in practice, the taking of a swab of saliva is no different
than a photograph, a fingerprint or other identifying information.
Once entered, such data cannot be used for discrimination purposes
since the only identifiable information from a DNA sample to the
naked eye is the sex of the person.

HABEAS REVISIONS FOR CHILD KILLERS

Currently Federal habeas corpus cases involving State death
penalty prosecutions require 10, 15, or even 20 years to complete.
These delays burden the courts and deny justice to defendants with
meritorious claims. They also are deeply unfair to victims of seri-
ous, violent crimes and their families. A parent whose child has
been murdered, or someone who has been the victim of a violent
assault, cannot be expected to “move on” without knowing how the
case against the attacker has been resolved. Endless litigation, and
the uncertainty that it brings, is unnecessarily cruel to these vic-
tims and their families.

As President Clinton noted of the 1996 habeas corpus reforms,
“it should not take eight or nine years and three trips to the Su-
preme Court to finalize whether a person in fact was properly con-
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victed or not.” 14 Unfortunately, the facts, particularly with respect
to murders of children, show that habeas review of child killers
continues to move at a snail’s pace, where petitions sometimes sit
at the Federal court for anywhere between 7 and 15 years before
being resolved.

Time limits are necessary given the Federal courts inability or
unwillingness to decide habeas cases in a timely manner. In Mo-
rales v. Woodford, 336 F.3d 1136 (9th Cir. 2003), for example, the
Ninth Circuit took 3 years to decide the case after briefing was
completed, and after issuing its decision, the court took another 16
months to reject a petition for a rehearing. Similarly, in Williams
v. Woodford, 306 F.3d 665 (9th Cir. 2002), the court waited 25
months to decide the case—and then waited another 27 months to
reject a petition for rehearing for a total delay of almost four and
a half years after appellate briefing had been completed. This is too
long for either defendants or victims to have to wait for justice.

Ms. Carol Fornoff testified before the Committee on the cir-
cumstances of the murder of her daughter Christy Ann in 1984,
and the extraordinary delays caused by Federal habeas review of
the killer’s conviction. In 1985, the man responsible for the sexual
assault and murder of Christy Ann was convicted, based on over-
whelming evidence of his guilt. The conviction was upheld in a
lengthy opinion by the Arizona Supreme Court. The killer raised
many more challenges, but his last State appeals were finally re-
jected in 1992.

In 1992 the killer filed another challenge to his conviction in the
United States District Court. That challenge remained in that
court for another seven years. Finally, in November 1999, the dis-
trict court dismissed the case. A few years later, the Federal Court
of Appeals for the Ninth Circuit sent the case back to the district
court for more hearings. Today, the case remains before that same
Federal district court. It has now been over 21 years since Christy
was murdered. By this fall, the case will have been in the Federal
courts for longer than Christy was ever alive.

Ms. Fornoff eloquently described the pain caused by the con-
tinuing delays in Federal habeas review of her daughter’s murder
case in testimony received by the Subcommittee on Crime, Ter-
rorism, and Homeland Security.

I cannot describe to you how painful our experience with the
court system has been. I cannot believe that just one court took
over 7 years to decide our case. Some might ask why we can’t
just move on, and forget about the killer's appeals. But it
doesn’t work that way. She was our daughter, our beautiful lit-
tle girl, and he took her away. We want to know if he was
properly convicted. We want to know, will his conviction be
thrown out? Will there be another trial? I cannot imagine testi-
fying at a trial again. And would they even be able to convict
this man again? It has been 21 years. How many witnesses are
still here, is all of the evidence even still available? Could this
man 1 day be released? Could I run into him on the street, a
free man—the man who assaulted and killed our little daugh-
ter? The courts have turned this case into an open wound for

14Purdum, Tom S. “Terror in Oklahoma: The President; Clinton Warns Partisan Bickering
Could Stall Effort to Combat Terrorism.” New York Times 29 Apr. 1995, late ed.: A11
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our family—a wound that has not been allowed to heal for 21
years.

I understand that people are concerned about innocent people
being behind bars, but that is not what my daughter’s killer
is suing about. Right now, the issue that is being litigated in
the Federal courts is whether the trial court made a mistake
by allowing the jury to hear that he told a prison counselor
that he “didn’t mean to kill the little Fornoff girl.” He claims
that the counselor was like his doctor, and that the statement
is private, even though he said it in front of other prisoners.
Earlier this year, a Federal court held a hearing on whether
the killer had a right to prevent the jury from hearing about
this statement. But the statement is irrelevant. Whether or not
he said it, the evidence of his guilt—the hairs, the fibers, the
bodily fluids—is overwhelming. The issue that the killer is
suing about was already resolved before by the Arizona Su-
preme Court—over 17 years ago. Yet here we are, 21 years
after my daughter died, arguing about the same legal tech-
nicalities.

I urge you, Mr. Chairman, to do what you can to fix this sys-
tem. My family and I have forgiven our daughter’s murderer.
But we cannot forgive a justice system that would treat us this
way.

Unfortunately, stories like Ms. Fornoff's are quite common. A
second case recently in the news underscores the improper role of
Federal habeas review of State court convictions. In June 1983, a
defendant murdered three members of the Ryen family and Chris-
topher Hughes in Chino Hills, California. The killer in that case
was an escaped convict from a nearby prison. He has since admit-
ted that he spent two days hiding in a vacant house next to the
home of the Ryen family. After several unsuccessful telephone calls
to friends asking them to give him a ride, the killer took a hatchet
and buck knife from the vacant house and set out to find a vehicle.
The California Supreme Court describes the rest of what occurred
(53 Cal.3d 771, 794-95):

On Saturday, June 4, 1983, the Ryens and Chris Hughes at-
tended a barbecue in Los Serranos, a few miles from the Ryen
home in Chino. Chris had received permission to spend the
night with the Ryens. Between 9 and 9:30 p.m., they left to
drive to the Ryen home. Except for Josh [the Ryen’s 8-year-old
son], they were never seen alive again.

The next morning, June 5, Chris’s mother, Mary Hughes, be-
came concerned when he did not come home. A number of tele-
phone calls to the Ryen residence received only busy signals.
[Mary’s husband] William went to the Ryen home to inves-
tigate.

William observed the Ryen truck at the home, but not the
family station wagon. Although the Ryens normally did not
lock the house when they were home, it was locked on this oc-
casion. William walked around the house trying to look inside.
When he reached the sliding glass doors leading to the master
bedroom, he could see inside. William saw the bodies of his son
and Doug and Peggy Ryen on the bedroom floor. Josh was
lying between Peggy and Chris. Only Josh appeared alive.
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William frantically tried to open the sliding door; in his emo-
tional state, he pushed against the fixed portion of the doors,
not the sliding door. He rushed to the kitchen door, kicked it
in, and entered. As he approached the master bedroom, he
found Jessica on the floor, also apparently dead. In the bed-
room, William touched the body of his son. It was cold and
stiff. William asked Josh who had done it. Josh appeared
stunned; he tried to talk but could only make unintelligible
sounds.

William tried to use a telephone in the house but it did not
work. He drove to a neighbor’s house seeking help. The police
arrived shortly. Doug, Peggy, Chris, and Jessica were dead, the
first three in the master bedroom, Jessica in the hallway lead-
ing to that bedroom. Josh was alive but in shock, suffering
from an obvious neck wound. He was flown by helicopter to
Loma Linda University Hospital.

The victims died from numerous chopping and stabbing inju-
ries. Doug Ryen had at least 37 separate wounds, Peggy 32,
Jessica 46, and Chris 25. The chopping wounds were inflicted
by a sharp, heavy object such as a hatchet or axe, the stabbing
wounds by a weapon such as a knife.

The escaped prisoner who committed this crime was caught two
months later. He admitted that he stayed in the house next door,
but denied any involvement in the murders. According to the Cali-
fornia Supreme Court, however, the evidence of defendant’s guilt
was “overwhelming.” Not only had the defendant stayed at the va-
cant house right next door at the time of the murders; the hatchet
used in the murders was taken from the vacant house; shoe prints
in the Ryen house matched those in the vacant house and were
from a type of shoe issued to prisoners; bloody items, including a
prison-issue button, were found in the vacant house; prison-issue
tobacco was found in the Ryen station wagon, which was recovered
in Long Beach; and the defendant’s blood type and hair matched
that found in the Ryen house. The defendant was convicted of the
murders and sentenced to death in 1985, and the California Su-
preme Court upheld the defendant’s conviction and sentence in
1991.

The defendant’s Federal habeas proceedings began shortly there-
after, and they continue to this day—22 years after the murders.
In 2000, the defendant asked the courts for DNA testing of a blood
spot in the Ryen house, a t-shirt near the crime scene, and the to-
bacco found in the car. Despite the overwhelming evidence of his
guilt, the courts allowed more testing. All three tests found that
the blood and saliva matched the defendant, to a degree of cer-
tainty of one in 320 billion. Blood on the t-shirt matched both the
defendant and one of the victims.

One might have thought that this would end the case, but in
February 2004, the en banc Ninth Circuit sua sponte authorized
defendant to file a second habeas petition to pursue theories that
police had planted this DNA evidence. Since the evidence had been
in court custody since 1983, the Ninth Circuit’s theory not only re-
quired police to plan and execute a vast conspiracy to plant the evi-
dence—it also required them to foresee the future invention of the
DNA technology that would make that evidence useful in future
habeas proceedings.
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The record before the Committee is replete with other examples
of unreasonable delays in resolving Federal habeas petitions. In
California, over 100 of the inmates on California’s death row have
been there for over two decades. For example, the case of Robin
Samsoe, a 12-year-old, was kidnapped on the beach in Huntington
Beach, California, and murdered in June 1979. A friend who had
been with her on the beach described a strange man who had
taken pictures of her. Police produced a composite sketch of this
man, who was soon recognized by his parole officer. He had a his-
tory of kidnapping and sexually assaulting young girls—he had
raped and nearly killed an 8-year-old girl, for which he served just
two years in prison. He was awaiting trial for raping another girl
at the time that Robin disappeared. He had taken that girl to the
mountains outside Los Angeles—which is also where Robin’s body
was found. He attacked a third girl near the same spot on the
beach where Robin was last seen. When police tracked this man
down, the television news began broadcasting his composite sketch.
A friend of Robin’s family recognized him as the man who was with
Robin on the beach. And in a locker that he rented, police officers
found an earring that Robin had borrowed from her mother. Rob-
in’s mother recognized the earring as hers because of changes that
she had made to it with a nail clipper.

Despite all this evidence, in June 2003—exactly 24 years after
Robin was murdered—the Federal Court of Appeals for the Ninth
Circuit granted this man a new trial. This protracted delay im-
posed a terrible burden on Robin’s mother. According to one news-
paper story, she described her reaction to the decision as “like
somebody had slapped me hard in the face.” At the same time that
he was granted a new trial in Robin’s killing, DNA evidence linked
him to a rape and murder that he committed in 1977, and police
have said that they will prosecute him for that case—after his new
trial in Robin’s case. Nevertheless, the impact on the family of the
way that this case has been handled in the courts has been hor-
rific. One of the news stories notes that Robin’s family has even
lost their home because they have spent so much time away from
work at the trials and hearings in the case. Today, Robin’s family
is preparing for another trial of the man who killed their 12-year-
old daughter. If Robin had lived, she would be 37 years old today.

Or consider the case of Benjamin Brenneman, who was murdered
in 1981 and was 12 years old. Benjamin was a newspaper carrier,
and also was kidnapped, sexually assaulted, and killed while deliv-
ering newspapers at an apartment complex. Benjamin’s killer tied
him up in a way that strangled him when he moved. Police began
by questioning a man in the building who was a prior sex offender.
They found Benjamin’s special orthopedic sandals in the suspect’s
apartment. When they interviewed him, he admitted that he kid-
napped Benjamin, but claimed that “he was alive when I left him.”
Police found Benjamin’s body in a nearby rural area the next day.15

Benjamin’s killer was convicted and sentenced to death. After the
State courts finished their review of the case, the killer filed a ha-
beas corpus petition in the Federal District Court in 1990. Today,
15 years later, the case is still before that same court. To put the

15 More information about the case is available in the court opinion for the State appeal, Peo-
ple v. Thompson, 785 P.2d 857.
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matter in perspective, so far, and with no end in sight, the litiga-
tion before that one district court has outlived Benjamin by 3
years.

In another case Michelle and Melissa Davis, ages 7 and 2, were
killed in 1982. An ex-boyfriend of the sister of Kathy Davis took re-
venge on the sister for severing their relationship by killing
Kathy’s husband and her two young daughters, Michelle and Me-
lissa. The killer confessed to the crime. The State courts finished
their review of the case in 1991. (People v. Deere, 808 P.2d 1181.)

The next year, the defendant went to the Federal District Court.
He remained there for the rest of the decade, until 2001. When he
lost there, he appealed, and in 2003, the Federal Court of Appeals
for the Ninth Circuit sent the case back to the district court for an-
other hearing. Today, 14 years after State appeals were completed,
and 23 years after Michelle and Melissa were taken from their
mother, the case remains before the same district court.

Vanessa Iberri and her friend Kelly, also 12 years old, were both
shot in the head while walking through a campground in 1981.
Kelly survived, but Vanessa did not. The killer did not dispute that
he shot the two girls. (The case is described in People v. Edwards,
819 P.2d 436.) The State courts finished their review of the case
in 1991—a full decade after the crimes were comitted. The killer
then went to Federal court in 1993. The Federal District Court fi-
nally held an evidentiary hearing in December 2004, and dismissed
the case in March of this year. Twelve years after the case entered
the Federal courts, and 24 years after the murders occurred, the
appeal to the Federal Court of Appeals is just beginning.

Michelle Melander was 5 months old, and her brother Michael,
then 5 years old, were kidnapped in Parker, Arizona, in July 1981.
The killer dropped off Michael along the road. Michelle’s body was
discovered six days later at a garbage dump several miles down the
same road. She had been severely beaten and sexually mutilated.
The State court opinion describes the many injuries that this help-
less baby suffered. The man who committed this horrific crime
later attempted to kidnap and rape a 10-year-old girl.

State courts finished their review of his case in 1991. (People v.
Pensinger, 805 P.2d 899.) The case then went to Federal District
Court in 1992. The defendant raised claims that he had never ar-
gued in State court, so the Federal court sent the case back to
State court. Five years later, the case returned to Federal court.
Today, the case remains before the same Federal District Court
where the Federal appeals began in 1992. Baby Michelle would be
24 years old now if she had lived, and there is no end in sight for
her killer’s appeals.

The habeas corpus reforms enacted with the Antiterrorism and
Effective Death Penalty Act of 1996 were supposed to prevent
delays in Federal collateral review. As the Justice Department
noted in testlmony before the House Crime Subcommittee in July
2003, there are “significant gaps [in the habeas corpus statutes]
* % * which can result in highly protracted litigation, and some
of the reforms that Congress did adopt in 1996 have been substan-
tially undermined in judicial application.” 16

16 Advancing Justice Through Forensic DNA Technology: Hearing Before the Subcomm. on
Crime, Terrorism and Homeland Security of the House. Comm. on the Judiciary, 108th Cong.

Continued
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SECTION 303

Section 303 of H.R. 3132 would effectively restrict the jurisdic-
tion of Federal courts to entertain a first petition for Federal ha-
beas corpus review, in cases involving the murder of a child, to the
same grounds that now govern their ability to consider second or
successive petitions for Federal habeas corpus review filed by any
State prisoner. Thus, in State cases involving the murder of a
child, Federal habeas courts would no longer be able to review any
exhausted Federal constitutional claim; rather, Federal courts
would only have jurisdiction to consider habeas claims based on: (1)
new rules of constitutional law that have been made retroactively
applicable by the Supreme Court; or (2) newly discovered evidence
that clearly and convincingly establishes that, but for the existence
of a constitutional error, no reasonable fact finder would have
found the petitioner guilty of the underlying offense.

Section 303 also imposes time limits and substantive limits on
Federal courts’ review of habeas corpus petitions challenging a
State-court conviction for killing a child. In the district court, par-
ties will be required to move for an evidentiary hearing within 90
days of the completion of briefing, the court must act on the motion
within 30 days, and the hearing must begin 60 days later and last
no longer than 3 months. All district court review must be com-
pleted within 15 months of the completion of briefing. In the court
of appeals, the court must complete review within 120 days of the
completion of briefing. In most cases, these limits will ensure that
Federal review of a defendant’s appeal is completed within less
than two years. This section also makes these deadlines practical
and enforceable by limiting Federal review to those claims pre-
senting meaningful evidence that the defendant did not commit the
crime—defendants would be barred from re-litigating claims unre-
lated to guilt or innocence. Defendants will continue to be per-
mitted to litigate all their claims in State court on direct review
and State-habeas review, and in petitions for certiorari in the U.S.
Supreme Court.

Some critics contend that Congress lacks the authority to narrow
the set of issues that Federal courts may review on collateral re-
view of State convictions—and that any such narrowing would
“suspend” the writ of habeas corpus.

First, it bears emphasis that the legislation in no way limits the
State courts’ review of State criminal convictions, nor does it affect
the U.S. Supreme Court’s review of either a defendant’s direct ap-
peals or State-habeas petitions. The provision only restricts the
Federal habeas review that begins in the lower Federal courts after
all State appeals and U.S. Supreme Court certiorari reviews are
completed. Congress has clear authority to limit such review.

When the 1996 limits on Federal habeas were enacted, some
criminal defendants argued that those restrictions constituted an
unconstitutional “suspension” of Federal habeas. The Federal
courts rejected this argument at the time, ruling that Congress has
the power both to expand and to limit Federal habeas review of
State convictions. In Felker v. Turpin, 116 S.Ct. 2333 (1996), the
U.S. Supreme Court noted the utter lack of basis for the view that

22-23 (2003) (prepared statement of Sarah V. Hart, Director, National Institute of Justice, De-
partment of Justice).
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Congress is required to grant lower Federal courts unrestricted
power over State convictions:

The first Congress made the writ of habeas corpus available
only to prisoners confined under the authority of the United
States, not under State authority. * * * * [t was not until
1867 that Congress made the writ generally available in “all
cases where any person may be restrained of his or her liberty
in violation of [federal law].” And it was not until well into this
century that this Court interpreted that provision to allow a
final judgment of conviction to be collaterally attacked on ha-
beas.

The Supreme Court concluded: “We have long recognized that
the power to award the writ by any of the courts of the United
States, must be given by written law, and we have likewise recog-
nized that judgments about the proper scope of the writ are nor-
mally for Congress to make.”

The U.S. Court of Appeals for the Seventh Circuit elaborated on
this point in Lindh v. Murphy, 96 F.3d 856 (rev’d on other grounds,
5211 U.S. 320), explaining the nature of the constitutional habeas
right:

The writ known in 1789 was the pre-trial contest to the execu-
tive’s power to hold a person captive, the device that prevents
arbitrary detention without trial. The power thus enshrined
did not include the ability to reexamine judgments rendered by
courts possessing jurisdiction. Under the original practice, “a
judgment of conviction rendered by a court of general criminal
jurisdiction was conclusive proof that confinement was legal
* * * [and] prevented issuance of a writ.” The founding-era
historical evidence suggests a prevailing view that State courts
were adequate fora for protecting Federal rights. Based on this
assumption, there was (and is) no constitutionally enshrined
right to mount a collateral attack on a State court’s judgment
in the inferior Article III courts and, a fortiori, no mandate
that State court judgments embracing questionable (or even er-
roneous) interpretations of the Federal Constitution be re-
viewed by the inferior Article III courts. (Citations omitted.)

The Seventh Circuit concluded: “Any suggestion that the [Con-
stitution] forbids every contraction of the [federal habeas] power
bestowed by Congress in 1885, and expanded by the 1948 and 1966
amendments, is untenable.”

The scope of Federal review of State convictions clearly is a mat-
ter for legislative determination—it is not dictated by constitu-
tional mandates. It is for Congress to decide how much review, and
under what conditions and limits, is appropriate. Under section 303
of the legislation, habeas claims may continue to go forward if they
meet the “actual innocence” test in 28 U.S.C. §2254(e)(2). Section
2254(e)(2) does not simply require that the evidence could show ac-
tual innocence. Rather, it requires that the evidence of innocence
be clear and convincing, and it requires that petitioner show that
he could not previously have discovered the evidence through due
diligence.

The Justice Department proposed using the actual innocence test
contained in title 18 U.S.C. § 2254(e)(2) (or the related provision in
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§ 2244(b)(2)) as the standard for allowing unexhausted or defaulted
claims to go forward in its July 17, 2003 testimony before the
House Crime Subcommittee. State prosecutors also have stressed
the importance of using this standard—rather than a simple claim
of actual innocence—as a gateway for allowing procedurally im-
proper claims to proceed. The purpose of habeas review is not sim-
ply to litigate the trial to reweigh the same evidence that the jury
already considered. However, if the standard for an exception to
procedural rules were just a claim of innocence, any defendant who
went to trial could simply present the same evidence that he pre-
sented to (and that was rejected by) the jury. Moreover, in every
criminal trial, the defense counsel will choose not to use some of
the exculpatory evidence that is available to him. Such evidence
may be cumulative—it merely reproves a fact whose existence al-
ready is strongly proved by other evidence. Alternatively, the evi-
dence may be insubstantial—it does not show much. A system of
procedure simply could not function if all of such evidence could be
used as a basis for further litigation and further hearings. There
must be a gatekeeper in place for narrowing the range of evidence
to that which is truly worth a second look. Evidence that previously
was not available to the defense meets this standard.

Existing sections 2254(e)(2) and 2244(b)(2) of title 18, are proven
and flexible. These two code sections were enacted as part of the
1996 reforms—they have been in use for nearly a decade. “Discov-
erable through due diligence” is a flexible standard that gives
courts discretion to decide whether the defendant really could have
presented his evidence earlier (and thus it likely is merely cumu-
lative or is not probative), or whether it is evidence that the de-
fendant surely would have presented if he had access to it (and
thus it is important).

Opponents of this standard cannot cite a single case where 18
U.S.C. §§2254(e)(2) or 2244(b)(2) have prevented a court from con-
sidering a compelling claim of actual innocence. If these standards
are so overly restrictive, surely opponents would be able to cite at
least one case where these sections barred a claim that we could
all agree should have been allowed to go forward.

The reason for requiring that habeas evidence be able to show
“clear and convincing” proof of innocence (rather than just prepon-
derance) is simple: it is the jury which heard all of the witnesses
testify and that heard all of the evidence when it was still fresh.
If the jury comes to a conclusion about the facts after reviewing all
of the evidence at trial, that conclusion is entitled to deference. The
jury’s findings should be set aside only if a contrary finding is clear
enough that it outweighs the superior access to the evidence en-
joyed by the jury.

DEATH PENALTY PROVISIONS IN THE CHILDREN’S SAFETY ACT

Sections 302 and 402 of H.R. 3132 expand application of the
death penalty to any killing of a minor or sexual abuse of a minor
resulting in the death of the minor. The need for a swift and effec-
tive death penalty is significant in the case of violent offenders who
murder children.

Several scientifically valid statistical studies—those that exam-
ine a period of years, and control for national trends—consistently
show that capital punishment is a substantial deterrent and saves



39

lives—recent estimates show that each execution deters 18 mur-
ders. H. Naci Mocan, R. Kaj Gittings, Removals from Death Row,
Executions, and Homicide, University of Colorado at Denver, Dep’t
of Economics, at 21 (available on the Internet at:
http:/ [econ.cudenver.edu [ gittings | KajPaperJune.pdf). Hashem
Dezhbaksh, Paul H. Rubin, Joanna Mehlhop Shepherd, Does Cap-
ital Punishment Have A Deterrent Effect? New Evidence from Post-
moratorium Panel Data, Emory University (January 2002), at 27
(study available on the Internet at: http:/ /
userwwuw.service.emory.edu [ ~cozden/Dezhbakhsh—01—01—

paper.pdf); Layson, Homicide and Deterrence: A Reexamination of
the United States Time-Series Evidence, 52 S. Econ. J. 68, 75, 80
(1984); Layson, United States Time-Series Homicide Regressions
with Adaptive Expectations, 62 Bull. N.Y. Acad. Med. 589 (1986).

With respect to the Federal death penalty, opponents continue to
argue, contrary to the evidence, that imposition of the death pen-
alty has been racially-biased and had a disproportionate impact on
minority populations. To the contrary, the evidence demonstrates
that the Federal death penalty, with its rigorous review proce-
dures, is imposed at a higher rate against white defendants than
minority defendants.

The Justice Department has concluded, after two comprehensive
studies—one conducted in 2000 (Attorney General Janet Reno) and
another in 2001, that at no stage of the [death penalty] review
process were decisions to recommend or approve the seeking of a
capital sentence made at higher rates for black or hispanic defend-
ants than for white defendants.1” For example, as noted in the Sep-
tember 12, 2000 Justice Department study, in the cases considered
by the Attorney General, the Attorney General approved seeking
the death penalty for 38 percent of white defendants, 25 percent of
black defendants, and 20 percent of hispanic defendants.

At every stage of the Federal penalty review process (i.e., U.S.
Attorney recommendation, Capital Case Review Committee, Attor-
ney General decision), the recommendation and decision to seek the
death penalty was less likely at each stage of the process for black
and hispanic defendants than for white defendants. In other words,
United States Attorneys recommended the death penalty in smaller
proportions of the submitted cases involving black or hispanic de-
fendants than in those involving white defendants; the Attorney
General’s capital case review committee likewise recommended the
death penalty in smaller proportions of the submitted cases involv-
ing black or hispanic defendants than in those involving white de-
fendants; and the Attorney General made a decision to seek the
death penalty in smaller proportions of the submitted cases involv-
ing black or hispanic defendants than in those involving white de-
fendants. (2000 Report at p. 7)

More specifically, in the cases considered by the Attorney Gen-
eral, the Attorney General decided to seek the death penalty for 38
percent of the white defendants, 25 percent of the black defend-
ants, and 20 percent of the hispanic defendants. (Sept. 12 report

17U.S. Department of Justice, 12 Sept. 2000—Survey of the Federal Death Penalty System
(1988-2000), available at hitp:]/ |www.usdoj.gov /dag [ pubdoc | dp—survey—toc.pdf. U.S. Depart-
ment of Justice, 6 June 2001-The Federal Death Penalty System: Supplementary Data, Analysis
and Revised Protocols for Capitol Case Review, available at http:/ /www.usdoj.gov /dag /pubdoc/
dp—survey—toc.pdf.
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at 7.) The finding that the death penalty was sought at lower rates
for black and hispanic defendants than for white defendants held
true both in “intraracial” cases, involving defendants and victims
of the same race and ethnicity, and in “interracial” cases, involving
defendants and victims of different races or ethnicities. (Sept. 12
report at 25-26.)

The 2001 Report reached similar findings—there was no evidence
of favoritism towards White defendants in comparison with minor-
ity defendants. Rather, potential capital cases involving black or
hispanic defendants were less likely to result in capital charges
and submission of the case to the review procedure. Specifically,
capital charges were brought and the case was submitted for re-
view for 81 percent of the white defendants; the corresponding fig-
ures for black defendants and hispanic defendants were 79 percent
and 56 percent respectively.

Likewise, considering the process as a whole, potential capital
cases involving black or hispanic defendants were less likely to re-
sult in decisions to seek the death penalty. Specifically, the Attor-
ney General ultimately decided to seek the death penalty for 27
percent of the white defendants (44 out of 166), 17 percent of the
black defendants (71 out of 408), and 9 percent of the hispanic de-
fendants (32 out of 350).

Despite these facts, critics continue to maintain that these rates
are disproportionate to the percentages of minority populations.
Such a claim ignores one simple truth—crime and victimization are
not evenly distributed across the general population, and there is
no reason to expect that the racial and ethnic proportions in poten-
tial capital cases will be the same as the racial and ethnic propor-
tions in the general population.

HEARINGS

The Committee’s Subcommittee on Crime, Terrorism, and Home-
land Security held a series of three hearings on child crime issues
related to H.R. 3132, on June 7 and 9, 2005. The first hearing fo-
cused on H.R. 2138, the “Prevention and Deterrence of Violence
Against Children’s Act,” and H.R. 2188, the “Protection Against
Sexual Exploitation of Children Act.” Testimony was received from
four witnesses, representing the United States Department of Jus-
tice, the Attorney General from the State of Florida, Ms. Carol
Fornoff, the mother of Christy Ann Fornoff, who was murdered in
1984, and a representative from the Federal Public Defender in
Montana.

The second hearing, on June 9, 2005, focused on legislative pro-
posals relating to child safety. Testimony was received from: the
Honorable Mark Foley, from the 16th Congressional District of the
State of Florida; the Honorable Ted Poe, from the 2nd Congres-
sional District of the State of Texas; the Honorable Ginny Brown-
Waite, from the 5th Congressional District of the State of Florida;
and the Honorable Earl Pomeroy, who serves At Large in the State
of North Dakota.

The third hearing, on June 9, 2005, focused on protecting chil-
dren from sexual predators and violent criminals. Testimony was
received from a representative from the United States Department
of Justice, Ernie Allen, President of the National Center for Miss-
ing and Exploited Children; Amie Zyla, a child victim of sexual as-
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sault by a convicted sex offender; and Dr. Fred Berlin, Associate
Professor in the Department of Psychiatry at the Johns Hopkins
University School of Medicine.

COMMITTEE CONSIDERATION

On July 27, 2005, the Committee met in open session and or-
dered favorably reported the bill H.R. 3132 with an amendment by
a recorded vote of 22 yeas to 4 nays, a quorum being present.

VOTE OF THE COMMITTEE

In compliance with clause 3(b) of Rule XIII of the Rules of the
House of Representatives, the following rollcall votes occurred dur-
ing the Committee’s consideration of H.R. 3132.

1. The Committee voted 16 yeas to 17 nays not to adopt an
amendment offered by Rep. Scott which would have deleted the 5-
year mandatory minimum penalty for failing to register in Section
105 of H.R. 3132.

ROLLCALL NO. 1

Ayes Nays Present

Mr. Hyde
Mr. Coble
Mr. Smith (Texas)
Mr. Gallegly
Mr. Goodlatte
Mr. Chabot X
Mr. Lungren X

Mr. Jenkins X
Mr. Cannon
Mr. Bachus
Mr. Inglis X
Mr. Hostettler
Mr. Green
Mr. Keller
Mr. Issa

Mr. Flake X
Mr. Pence
Mr. Forbes
Mr. King
Mr. Feeney
Mr. Franks
Mr. Gohmert
Mr. Conyers X
Mr. Berman X
Mr. Boucher
Mr. Nadler

Mr. Scott
Mr. Watt
Ms. Lofgren
Ms. Jackson Lee
Ms. Waters
Mr. Meehan X
Mr. Delahunt
Mr. Wexler
Mr. Weiner X

Mr. Schiff X
Ms. Sanchez X

Mr. Van Hollen X

Ms. Wasserman Schultz X

Mr. Sensenbrenner, Chairman X

>

> >

>

> > >< >

>< > >< >< >

>

> > X<

> >
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ROLLCALL NO. 1—Continued

Ayes Nays Present

Total

16 17

2. The Committee voted 12 yeas to 18 nays not to adopt an
amendment offered by Rep. Scott which would have struck section
303, relating to habeas reform, in H.R. 3132.

ROLLCALL NO. 2

Ayes Nays Present

Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Ms.
Ms.
Ms.
Mr.
Mr.
Mr.
Mr.
Mr.
Ms.
Mr.
Ms.
Mr.

Hyde

Coble

Smith (Texas)

> ><

Gallegly
Goodlatte

Chabot

Lungren

Jenkins

Cannon

>< >< >< ><

Bachus

Inglis
Hostettler

Green

Keller

Issa

Flake

> > > > < X<

Pence

Forbes

King

Feeney

Franks

Gohmert

> > > > <

Conyers
Berman

> >

Boucher

Nadler

Scott

> >

Watt

Lofgren
Jackson Lee

Waters

> ><

Meehan

Delahunt

Wexler

Weiner

Schiff

Sanchez

Van Hollen

Wasserman Schultz

><X > X <X XX <

Sensenbrenner, Chairman

X

Total

12 18

3. The Committee voted 9 yeas

to 17 nays not to adopt an

amendment offered by Rep. Nadler to amend sections 922(d) and
(g) of title 18 United States Code to include as a prohibited person
anyone convicted of a sex offense against a minor.

ROLLCALL NO. 3

Ayes Nays Present

Mr.

Hyde
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ROLLCALL NO. 3—_Continued

Ayes Nays Present

Mr. Coble X
Mr. Smith (Texas) X
Mr. Gallegly
Mr. Goodlatte
Mr. Chabot
Mr. Lungren
Mr. Jenkins
Mr. Cannon
Mr. Bachus
Mr. Inglis
Mr. Hostettler
Mr. Green
Mr. Keller
Mr. Issa

Mr. Flake
Mr. Pence
Mr. Forbes
Mr. King
Mr. Feeney
Mr. Franks
Mr. Gohmert X
Mr. Conyers X

Mr. Berman
Mr. Boucher
Mr. Nadler

Mr. Scott X
Mr. Watt
Ms. Lofgren
Ms. Jackson Lee
Ms. Waters
Mr. Meehan X
Mr. Delahunt
Mr. Wexler
Mr. Weiner
Mr. Schiff
Ms. Sanchez
Mr. Van Hollen
Ms. Wasserman Schultz
Mr. Sensenbrenner, Chairman X

>< > > ><

>< > > > > >

>

>

>

>

> > <X X X<

Total 9 17

4. The Committee voted 22 yeas to 4 nays to report favorably
H.R. 3132, as amended.

ROLLCALL NO. 4

Ayes Nays Present

Mr. Hyde
Mr. Coble
Mr. Smith (Texas)
Mr. Gallegly
Mr. Goodlatte
Mr. Chabot
Mr. Lungren
Mr. Jenkins
Mr. Cannon
Mr. Bachus
Mr. Inglis
Mr. Hostettler
Mr. Green
Mr. Keller
Mr. Issa

> >

>< <X X< X<

>< < > X<
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ROLLCALL NO. 4—_Continued

Ayes Nays Present

Mr. Flake

Mr. Pence
Mr. Forbes X
Mr. King X
Mr. Feeney X
Mr. Franks X
Mr. Gohmert X
Mr. Conyers X
Mr. Berman
Mr. Boucher
Mr. Nadler X
Mr. Scott X
Mr. Watt
Ms. Lofgren X
Ms. Jackson Lee
Ms. Waters
Mr. Meehan X
Mr. Delahunt
Mr. Wexler
Mr. Weiner X
Mr. Schiff X
Ms. Sanchez X
Mr. Van Hollen X
Ms. Wasserman Schultz X
Mr. Sensenbrenner, Chairman X
Total 22 4

COMMITTEE OVERSIGHT FINDINGS

In compliance with clause 3(c)(1) of Rule XIII of the Rules of the
House of Representatives, the Committee reports that the findings
and recommendations of the Committee, based on oversight activi-
ties under clause 2(b)(1) of Rule X of the Rules of the House of Rep-
resentatives, are incorporated in the descriptive portions of this re-
port.

NEW BUDGET AUTHORITY AND TAX EXPENDITURES

Clause 3(c)(2) of Rule XIII of the Rules of the House of Rep-
resentatives is inapplicable because this legislation does not pro-
vide new budgetary authority or increased tax expenditures.

PERFORMANCE GOALS AND OBJECTIVES

The Committee states that pursuant to clause 3(c)(4) of Rule XIII
of the Rules of the House of Representatives, H.R. 3132, is in-
tended to improve the national sex offender registration program
and protect children from sexual abuse and exploitation and other
violent crimes.

CONSTITUTIONAL AUTHORITY STATEMENT

Pursuant to clause 3(d)(1) of Rule XIII of the Rules of the House
of Representatives, the Committee finds the authority for this legis-
lation in article I, section 8, of the Constitution.
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SECTION-BY-SECTION ANALYSIS AND DISCUSSION

The following discussion describes the bill as reported by the
Committee.

Sec. 1. Short Title; Table of Contents

This section designates the short title as the “Children’s Safety
Act of 2005,” and lists a table of contents for the five titles in the
Act.

TITLE I—SEX OFFENDER REGISTRATION AND NOTIFICATION ACT

Sec. 101. Short Title

This section names the short title for title I as the “Sex Offender
Registration Act.”

Sec. 102. Declaration of Purpose

This section states the purpose of title I is for Congress to create
a comprehensive national system for the registration of sex offend-
ers in order to protect children, and is in response to brutal sexual
attacks against children and adults by convicted sexual offenders:
(1) Jacob Wetterling; (2) Megan Nicole Kanka; (3) Pam Lyncher; (4)
Jetseta Gaga; (5) Dru Sjodin; (6) Jessica Lunsford; (7) Sarah
Lunde; (8) Amie Zyla; (9) Christy Fornoff; and (10) Alexandra Ni-
cole Zapp.

SUBTITLE A—JACOB WETTERLING SEX OFFENDER REGISTRATION AND
NOTIFICATION PROGRAM

Sec. 111. Relevant Definitions, Including Amie Zyla Expansion of
Sex Offender Definition and Expanded Inclusion of Child Pred-
ators

This section sets forth the definitions for title I of the Act and
expands several existing terms to include a broader category of sex-
ual offenders, additional specified crimes against minors, and need-
ed clarifications to the existing law. In particular, the category of
crimes covered by the Act is expanded to include juvenile sex of-
fe%fl‘lses, possession of child pornography, and a new definition of sex
offense.

Sec. 112. Registry Requirements for Jurisdictions

This section requires each jurisdiction to maintain a jurisdiction-
wide sex offender registry conforming to the requirements of this
title and authorizes the Attorney General to prescribe guidelines to
carry out the purposes of the title.

Sec. 113. Registry Requirements for Sex Offenders

This section requires a sex offender to register, and maintain
current information in each jurisdiction where the sex offender re-
sides, is employed or attends school. It also requires that such reg-
istration be filed prior to release from jail or no later than 5 days
after a sentence not requiring imprisonment is imposed, not later
than 5 days after any change in residence, employment or student
status. The Attorney General is authorized to issue guidelines on
application of the Act to sex offenders who were not previously cov-
ered by the sex offender registration requirements. Each jurisdic-
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tion is required to provide a felony criminal offense for failure to
comply with the registration requirements.

Sec. 114. Information Required in Registration

This section specifies, at a minimum, what information the reg-
istry must include. The sex offender must provide: (1) the name
(and any alias) of the sex offenders; (2) the sex offender’s Social Se-
curity number; (3) the sex offender’s address; (4) the sex offender’s
employment address; (5) the sex offender’s school address; (6) the
license plate of any vehicle owned or used by the sex offender; (7)
a photograph; (8) a set of fingerprints and palm prints; (9) DNA in-
formation; and (10) any other information required by the Attorney
General. The jurisdiction must provide: (1) a statement of the facts
underlying the conviction for which the sex offender is registering;
(2) the sex offender’s criminal history; and (3) any other informa-
tion required by the Attorney General.

Sec. 115. Duration of Registration Requirement

This section specifies the duration of the registration require-
ment: (a) life for sex offenders who commit a felony sex offense,
commit a specified crime against a minor, or commit a second mis-
demeanor sex offense against a minor; or (b) 20 years for a sex of-
fender who commits a misdemeanor sex offense involving a minor.

Sec. 116. In Person Verification

This section requires a sex offender to appear in person for
verification of registration information no less frequently than once
every 6 months.

Sec. 117. Duty to Notify Sex Offenders of Registration Requirements
and to Register

This section requires a jurisdiction official to inform the sex of-
fender of the registration requirements, make sure the sex offender
understands the requirements by executing a form that confirms
the sex offender’s understanding, and register the sex offender.

Sec. 118. Jessica Lunsford Address Verification Program

This section establishes the Jessica Lunsford Verification Pro-
gram that requires State officials to verify the residence of each
registered sex offender every month if the underlying conviction is
a felony sex offense or specified criminal offense against a minor,
or every quarter if the underlying conviction is a misdemeanor sex
offense. In carrying out such verification, the jurisdiction official
can use a nonforwardable mailing which can be sent on a random
date and returned, including a notarized signature, by a set date.
The failure to return such a mailing would constitute a failure to
register.

Sec. 119. National Sex Offender Registry

This section requires the Attorney General to maintain a Na-
tional Sex Offender Registry.

Sec. 120. Dru Sjodin National Sex Offender Public Website

This section creates the Dru Sjodin National Sex Offender Public
Website which allows the public to obtain relevant information
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about sex offenders through a single query to the website. In addi-
tion, the Attorney General is required to forward electronically to
any relevant jurisdiction any changes in the registry information
for a sex offender.

Sec. 121. Public Access to Sex Offender Information through the
Internet

This section requires each jurisdiction to make available to the
public through an Internet site information pertaining to a sex of-
fender except for the offender’s Social Security Number, the vic-
tim’s identity or any other information exempted by the Attorney
General.

Sec. 122. Megan Nicole Kanka and Alexandra Nicole Zapp Commu-
nity Notification Program

This section requires an appropriate official to notify, within 5
days of a change in a sex offender’s information, the following: (1)
the Attorney General, who shall include the update information in
the National Sex Offender Registry; (2) an appropriate law enforce-
ment agency in the area where the sex offender resides, is em-
ployed or is a student; (3) each jurisdiction to or from which a
change in residence, work or student status occurs; (4) any agency
responsible for conducting employment-related background checks;
(5) social service entities responsible for protecting minors in the
child welfare system; and (6) volunteer organizations where contact
with minors or other vulnerable individuals might occur.

Sec. 123. Actions to be Taken When Sex Offender Fails to Comply

This section requires an appropriate official from the State or
other jurisdiction to notify the Attorney General and appropriate
State and local law enforcement agencies to inform them of any
failure by a sex offender to comply with the registry requirements.
The appropriate official, the Attorney General, and each such State
and local law enforcement agency i1s required to take any appro-
priate action to ensure compliance.

Sec. 124. Immunity for Good Faith Conduct

This section provides that law enforcement agencies, employees
of law enforcement agencies, contractors acting at the direction of
law enforcement agencies, and officials from State and other juris-
dictions shall not be held criminally or civilly liable for carrying out
a duty in good faith.

Sec. 125. Development and Availability of Registry Management
Software

This section requires the Attorney General to develop software
and make it available to States and jurisdictions to establish,
maintain, publish and share sex offender registries.

Sec. 126. Federal Duty when State Programs Not Minimally Suffi-
cient

This section requires that, if the Attorney General determines
that a jurisdiction does not have a minimally sufficient sex offender
registry program, the Attorney General shall seek, to the extent
practicable, to carry out the obligations of the registry program.
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Sec. 127. Compliance by State and Other Jurisdictions

This section requires jurisdictions to comply with the require-
ments of this title within two years of enactment. The Attorney
General may authorize a one-year extension to a jurisdiction to
comply.

Sec. 128. Failure to Comply

This section imposes a 10-percent reduction in Byrne grant and
Local Government Law Enforcement Block grants in funding to
any jurisdiction that fails to comply with the requirements of this
Act.

Sec. 129. Sex Offender Management Assistance (SOMA) Program

This section authorizes the Sex Offender Management Assistance
(SOMA) Program to fund grants to jurisdictions to implement the
sex offender registry requirements. Bonus payments to jurisdictions
are authorized at 10 percent of prior fiscal year funding for those
entities complying with the requirements within 1 year of enact-
ment; and 5 percent bonus payments for those entities complying
with the requirements within 2 years of enactment. Finally, this
section authorizes funding of such sums necessary to carry out this
title for fiscal years 2006 through 2008.

Sec. 130. Demonstration Projects for Use of Electronic Monitoring
Devices

This section authorizes the Attorney General to create up to 10
projects to demonstrate the extent to which electronic monitoring
devices can be used effectively in a sex offender registry program.

Sec. 131. Bonus Payments to States that Implement Electronic Mon-
itoring
This section authorizes the Attorney General to award grants to
States that implement electronic monitoring programs for life for
certain dangerous sex offenders and for the period of court super-
vision for any other case.

Sec. 132. National Center for Missing and Exploited Children Ac-
cess to Interstate Identification Index

This section provides NCMEC with access to Interstate Identi-
fication Index data to carry out its duties and responsibilities, and
is limited to only those personnel who have met all requirements
for training, certification and background screening.

Sec. 133. Limited Immunity for National Center for Missing and
Exploited Children with Respect to Cybertipline

This section provides NCMEC with limited immunity related to
its CyberTipline, except for intentional, reckless or other deliberate
misconduct.
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SUBTITLE B—CRIMINAL LAW ENFORCEMENT OF REGISTRATION
REQUIREMENTS

Sec. 151. Amendments to Title 18, United States Code, Relating to
Sex Offender Registration

This section creates a new Federal crime for a sex offender who
receives notice of the requirements to register in a sex offender reg-
istry and: (1) is a Federal sex offender or (2) a State or local sex
offender who travels in interstate or foreign commerce, or enters or
leaves Indian country, and; (3) knowingly fails to register. Such an
offense is punishable by a mandatory minimum sentence of 5 years
imprisonment and a maximum of 20 years imprisonment. In addi-
tion, this modifies section 1001, of title 18 to add a mandatory min-
imum penalty of 5 years imprisonment and a maximum of 20 years
imprisonment for a false statement made in the investigation of
various sex offenses. This section also requires a defendant to com-
ply with registration requirements as a mandatory condition of pro-
bation or supervised release, and if such a violation of that condi-
tion occurs, the defendant’s probation or supervised release shall be
revoked and the defendant detained pending resolution of such rev-
ocation proceeding. The court shall impose a 5 year mandatory
minimum sentence of imprisonment for a failure to register and a
10 year mandatory minimum sentence for an offense involving a
violation of Chapters 109A, 109B, 110 or 117. Finally, this section
requires the Bureau of Prisons to register sex offenders as required
under this title for the applicable jurisdiction.

Sec. 152. Investigation by United States Marshals of Sex Offender
Violations of Registration Requirements

This section reiterates the United States Marshals authority to
assist in the apprehension of sex offenders who have failed to com-
ply with applicable registration requirements. In addition, this sec-
tion authorizes funding of such sums as necessary to undertake
these activities for fiscal years 2006 to 2008.

Sec. 153. Sex Offender Apprehension Grants

This section authorizes funding of such sums as necessary for fis-
cal years 2006 to 2008 for the Attorney General to provide grants
to States and other jurisdictions to apprehend sex offenders who
fail to comply with registration requirements.

Sec. 154. Use of Any Controlled Substances to Facilitate Sex Offense

This section creates an enhanced criminal penalty for the use of
a controlled substance against a victim to facilitate the commission
of a sex offense.

Sec. 155. Repeal of Predecessor Sex Offender Program

This section repeals the predecessor sex offender registry pro-
gram.

TITLE II—DNA FINGERPRINTING

Sec. 201. Short Title

This section names the short title as the “DNA Fingerprinting
Act of 2005.”
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Sec. 202. Expanding Use of DNA to Identify and Prosecute Sex Of-
fenders

This section amends the DNA Identification Act to eliminate the
restrictions on the DNA profiles that can be included in the na-
tional DNA index (NDIS). Specifically, it strikes limiting language
in Section 14132(a)(1)(C) that excludes unindicted arrestees and
eliminates DNA profiles from NDIS; strikes the expungement pro-
visions of Section 14132(d); and strikes the “keyboard search” pro-
visions of Section 14132(e), which serve no purpose once the un-
justified restrictions on including DNA profiles in NDIS are elimi-
nated. This section also would authorize the Attorney General to
collect DNA samples from Federal arrestees and detainees. Finally,
this section strikes the exclusion of chapter 109A (“sexual abuse ”)
offenses from the statute of limitations tolling provision for cases
involving DNA identification under 18 U.S.C. 3297.

Sec. 203. Stopping Violent Predators Against Children

This section directs the Attorney General to give appropriate con-
sideration to the need for collection and testing of DNA to stop vio-
lent predators against children.

Sec. 204. Model Code on Investigating Missing Persons and Deaths

This section requires the Attorney General, within 60 days of en-
actment, to publish a model code for law enforcement officers when
investigating a missing person or a death, including DNA analysis
to help locate missing persons and identify human remains. In ad-
dition, this section directs the GAO to conduct a study 2 years after
the publication of the model code on the extent to which States
have implemented it.

TITLE III—PREVENTION AND DETERRENCE OF CRIMES AGAINST
CHILDREN ACT OF 2005

Sec. 301. Short Title

This section designates this title as the “Prevention and Deter-
rence of Crimes Against Children Act of 2005.”

Sec. 302. Assured Punishment for Violent Crimes Against Children

This section modifies the existing statute, section 3559(d), of title
18, governing the sentencing of defendants for crimes committed
against children, and adopts new penalties for felony crimes of vio-
lence (section 16 of title 18) crimes committed against children.
Criminal penalties range from a death sentence or life imprison-
ment when a child is killed; a mandatory minimum of 30 years im-
prisonment to life where the crime of violence is a kidnapping,
maiming, aggravated sexual abuse, sexual abuse or where the
crime results in serious bodily injury (section 2119(2)); a mandatory
minimum of 20 years where the crime of violence results in bodily
injury to the child (as defined in 1365); a mandatory minimum of
15 years to life imprisonment when the defendant uses a dangerous
weapon; and a mandatory minimum of 10 years imprisonment or
up to life in any other case (e.g. attempt or conspiracy to commit
any crime of violence against a child).
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Sec. 303. Ensuring Fair and Expeditious Federal Collateral Review
of Convictions for Killing of a Child.

This section imposes time limits and substantive limits on Fed-
eral courts’ review of habeas corpus petitions challenging a State-
court conviction for killing a child. In the district court, parties will
be required to move for an evidentiary hearing within 90 days of
the completion of briefing, the court must act on the motion within
30 days, and the hearing must begin 60 days later and last no
longer than 3 months. All district-court review must be completed
within 15 months of the completion of briefing. In the court of ap-
peals, the court must complete review within 120 days of the com-
pletion of briefing. In most cases, these limits will ensure that Fed-
eral review of a defendant’s appeal is completed within less than
two years. This section also makes these deadlines practical and
enforceable by limiting Federal review to those claims presenting
meaningful evidence that the defendant did not commit the crime—
defendants would be barred from re-litigating claims unrelated to
guilt or innocence. (Defendants still will be permitted to litigate all
their claims in State court on direct review and State-habeas re-
view, and in petitions for certiorari in the U.S. Supreme Court).

TITLE IV—PROTECTION AGAINST SEXUAL EXPLOITATION
OF CHILDREN ACT OF 2005

Sec. 401. Short Title

The short title of the section is entitled the “Protection Against
Sexual Exploitation of Children Act of 2005”.

Sec. 402. Increased Penalties for Sexual Offenses Against Children

This section modifies the criminal penalties for several existing
sexual offenses against children by amending:

(a) Section 2241 to impose a mandatory minimum penalty of 30
years to life for knowingly engaging in a sexual act with either a
child less than 12 years old, or a child that is 12-16 years old by
using force or intoxicants if the perpetrator is at least 4 years older
than the child; current law provides that the perpetrator may be
imprisoned for zero years up to life;

(b) Section 2241 to require a mandatory minimum of 10 years
and a maximum of 25 years for engaging in abusive sexual con-
tact—i.e., intentional touching of private parts with intent to
abuse, humiliate, or sexually arouse, a child less than 12 years old,
or 12-16 years old where the perpetrator used force or intoxicants
and was at least 4 years older than the child; the current penalty
is imprisonment for zero up to 10 years;

(c) Section 2245 to impose a mandatory minimum of 30 years im-
prisonment to life, or death where a perpetrator commits a sexual-
abuse offense against a child less than 12 years old that results in
death (current penalty is a sentence of death or imprisonment for
zero years up to life);

(d) Section 2251 to impose a mandatory minimum penalty of 25
years up to life, life imprisonment for a second conviction; and
death or life imprisonment, where the death of the child results
from sexual abuse of a minor for the purpose of producing a visual
depiction of such conduct, or where a legal guardian of a minor
knowingly permits the minor to engage in such conduct for such
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purposes, or to advertise for a minor to engage in such conduct for
such purposes. (Current law makes this offense punishable by 15
to 30 years imprisonment, and if the perpetrator has one prior con-
viction for sexual exploitation or abuse of children, 25 to 50 years
imprisonment, and if the perpetrator has two such prior convic-
tions, 35 years imprisonment up to life, and if conduct in the course
of the offense results in death, punishment by death or imprison-
ment for zero years up to life.);

(e) Section 2252 to impose a mandatory minimum of 20 years im-
prisonment up to life, or mandatory life imprisonment where the
defendant has a prior conviction for the same offense, where a de-
fendant knowingly ships, receives, distributes, sells, or possesses
with intent to sell, except that a mandatory minimum of 10 years
to a maximum of 30 years imprisonment would be imposed for pos-
session of such material or imprisonment for 20 years if the perpe-
trator has a prior conviction for sexual exploitation or abuse of chil-
dren.. (Current law makes all of these offenses other than simple
possession punishable by 5 to 25 years’ imprisonment, and if the
perpetrator has a prior conviction for sexual exploitation or abuse
of children, imprisonment for 15 to 40 years;

(f) Section 2252A to impose new mandatory minimum penalties
of 20 years up to life, and 10 years to life for possession to know-
ingly mail, ship, reproduce for distribution, sell, possess with intent
to sell, or simply knowingly possess child pornography, or to know-
ingly provide to a minor a visual depiction of a minor engaging in
sexually explicit conduct. (Current law makes all of these offenses
other than simple possession punishable by 5 to 20 years imprison-
ment, and zero to 10 years for simple possession).

(g) Section 2252B to increase the mandatory minimum penalty
from 4 years imprisonment to 10 years to a maximum of 30 years
imprisonment for use of a misleading domain name on the Internet
with the intent to deceive a minor into viewing material that is
harmful to minors.

(h) Section 2260 to increase mandatory minimum penalties to 25
years to life imprisonment (30 years if perpetrator has prior convic-
tion for sexual exploitation or abuse of child) for use of a minor to
engage in sexually explicit conduct for the purpose of producing a
visual depiction of such conduct for importation into the United
States or receive, ship, distribute, or sell, or possess with intent to
ship, distribute, or sell, a visual depiction of a minor engaging in
sexually explicit conduct for the purpose of importing such visual
depiction into the United States. (Current law makes this offense
punishable by zero to 10 years imprisonment, and if the perpe-
trator has a prior conviction for sexual exploitation or abuse of chil-
dren, punishable by zero to 20 years imprisonment.);

(i) Section 2423 to increase mandatory minimum penalties to 30
years up to life to knowingly transport in interstate commerce a
minor with the intent that the minor engage in child prostitution
or in sexual activity for which any person can be charged with a
criminal offense. (Current law makes this offense punishable by
imprisonment for 5 to 30 years). In addition, this section would im-
pose a mandatory minimum of 10 to 30 years imprisonment to
travel in interstate commerce or into the United States for the pur-
pose of engaging in a sexual act with a minor if that act would be
an offense under chapter 109A if it occurred in a Federal jurisdic-
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tion, or for the purpose of engaging in a commercial sex act with
a minor, or to be a U.S. citizen or permanent resident and travel
in foreign commerce (without regard to the purpose of the travel)
and either engage in a sexual act with a minor if that act would
be an offense under chapter 109A. Also, this section imposes a 30
year mandatory minimum where a perpetrator, for commercial ad-
vantage or financial gain, arrange or facilitate the travel of a per-
son knowing that such person is traveling in interstate or foreign
commerce in order to either engage in a sexual act with a minor
if that act would be an offense under chapter 109A if it occurred
in a Federal jurisdiction, or to engage in a commercial sex act with
a minor. (Current law makes this offense punishable by zero to 30
years imprisonment.)

TITLE V—FOSTER CHILD PROTECTION AND CHILD SEXUAL PREDATOR
DETERRENCE ACT

Sec. 501. Short Title

This section creates a short title “Foster Child Protection and
Child Sexual Predator Deterrence Act.”

Sec. 502. Requirement to Complete Background Checks Before Ap-
proval of Any Foster or Adoptive Placement and to Check Na-
tional Crime Information databases and State Child Abuse
Registries abd Suspension and Subsequent Elimination of Opt-
Out

This section amends section 471(a)(20) of the Social Security Act
to require each State to complete background checks and abuse
registries and to check the national criminal information databases
relating to any foster parent or adoptive parent application, before
approval of such an application, and provides read-only access to
agencies responsible for foster parent or adoptive parent place-
ments.

Sec. 503. Access to Federal Crime Information Databases by Child
Welfare Agencies For Certain Purposes

This section authorizes the Attorney General to provide read-only
access to the national crime information databases (section 435 of
title 28, United States Code) to carry out criminal history records
checks. An individual who misuses such information would be sub-
ject to criminal penalties of up to 10 years incarceration.

Sec. 504. Penalties for Coercion and Enticement by Sex Offenders

This section amends section 2422(a) of title 18, United States
Code, to increase penalties for coercion and enticement of a minor
by a sex offender.

Sec. 505. Penalties for Conduct Relating to Child Prostitution

This section increases mandatory-minimum penalties for conduct
relating to child prostitution ranging from a mandatory minimum
of 10 years to a mandatory minimum of 20 years depending on the
severity of the conduct.
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Sec. 506. Penalties for Sexual Abuse

This section amends several statutes relating to sexual abuse to
create mandatory minimum sentences of 30 years to life, and 25
years to life, respectively, for aggravated sexual abuse; 15 to 40
years for sexual abuse; and new mandatory minimums for abusive
sexual contact ranging from 2 years to 5 years, and maximum
terrgs ranging from 10 to 30 years, depending on the severity of the
conduct.

Sec. 507. Sex Offender Submission to Search as Condition of Re-
lease

This section expands the list of mandatory conditions of proba-
tion and supervised release to include submission by the sex of-
fender under supervision to searches by law enforcement and pro-
bation officers with reasonable suspicion, and to searches by proba-
tion officers in the lawful discharge of their supervision functions.
This provision is important to permit effective monitoring and over-
i%igh‘c of released offenders, and to enforce the conditions of their re-
ease.

Sec. 508. Kidnapping Jurisdiction

This section expands the Federal jurisdiction nexus for kidnap-
ping comparable to that of many other Federal crimes to include
travel by the offender in interstate or foreign commerce, or use of
the mails or other means, facilities, or instrumentalities of inter-
state or foreign commerce in furtherance of the offense.

Sec. 509. Marital Communication and Adverse Spousal Privilege

This section restricts the scope of the common law marital privi-
leges by making them inapplicable in a criminal child abuse case
in which the abuser or his or her spouse invokes a privilege to
avoid testifying.

Sec. 510. Abuse and Neglect of Indian Children

This section amends 18 U.S.C. Section 1153, the “Major Crimes
Act” for Indian country cases to add felony child abuse or neglect
to the predicate offenses. Such offenses would typically be subject
to felony penalties under State law, and the only criminal recourse
in Indian country is the possibility of a misdemeanor prosecution
in tribal court.

Sec. 511. Civil Commitment

This section authorizes civil commitment of certain sex offenders
who are dangerous to others because of serious mental illness, ab-
normality or disorder. Such procedures would apply, for example,
where a pedophile who was sentenced to imprisonment for child
molestation offenses, states his intention to resume such conduct
upon his release from jail. Under the civil commitment provisions
in existing law, the sex offender must be hospitalized while incar-
cerated and the director of the facility must certify that the of-
fender is suffering from a “mental disease or defect” creating a sub-
stantial risk of harm to others. Such a standard is narrow and does
not include sex offenders with mental disorders who are clearly
dangerous but who do not fall within the narrowly applied defini-
tion of mental illness.
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The proposed new section on civil commitment addresses the
problem in relation to sex offenders in Federal custody by creating
anew substantive section on this issue, and with conforming and
related amendments to the general provisions for that chapter in
Section 4247. The proposed provision combines commitment stand-
ards substantively similar to those approved by the Supreme Court
in Kansas v. Hendricks, 521 U.S. 346 (1997), and Kansas v. Crane,
122 S.Ct 867 (2002).

Sec. 512. Mandatory Penalties for Sex Trafficking of Children

This section amends section 1591 of title 18, United States Code,
to impose a mandatory-minimum penalty of 20 years when the of-
fense involved trafficking of a child under the age of 14, and a
mandatory minimum penalty of 10 years when the offense involved
trafficking of a child between the ages of 14 and 17.

Sec. 513. Sexual Abuse of Wards

This section amends 2243 and 2244 to increase maximum pen-
alties for sexual abuse of wards. It also clarifies the applicability
of the criminal prohibition to Federal contract prison facilities.

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3(e) of Rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italics,
existing law in which no change is proposed is shown in roman):

SECTION 227 OF THE VICTIMS OF CHILD ABUSE ACT OF
1990

SEC. 227. REPORTING OF CHILD PORNOGRAPHY BY ELECTRONIC
COMMUNICATION SERVICE PROVIDERS.

(a)***

* * *k & * * *k

(g) LIMITATION ON LIABILITY.—

(1) IN GENERAL.—Except as provided in paragraphs (2) and
(3), the National Center for Missing and Exploited Children, in-
cluding any of its directors, officers, employees, or agents, is not
liable in any civil or criminal action for damages directly re-
lated to the performance of its CyberTipline responsibilities and
functions as defined by this section.

(2) INTENTIONAL, RECKLESS, OR OTHER MISCONDUCT.—
Paragraph (1) does not apply in an action in which a party
proves that the National Center for Missing and Exploited Chil-
dren, or its officer, employee, or agent as the case may be, en-
gaged in intentional misconduct or acted, or failed to act, with
actual malice, with reckless disregard to a substantial risk of
causing injury without legal justification, or for a purpose unre-
lated to the performance of responsibilities or functions under
this section.

(3) ORDINARY BUSINESS ACTIVITIES.—Paragraph (1) does
not apply to an act or omission related to an ordinary business
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activity, such as an activity involving general administration or
operations, the use of motor vehicles, or personnel management.

TITLE 18, UNITED STATES CODE

* * * * * * *

PART I—CRIMES

Chap. Sec.
1. General ProviSiOns ............cccccoeiiiiiiiiiiiiinieeieenie ettt et 1
* & * * * * S
109B. Sex offender and crimes against children registry ......................... 2250
% * % % % * %

CHAPTER 47—FRAUD AND FALSE STATEMENTS

* * *k & * * *k

§1001. Statements or entries generally

(a) Except as otherwise provided in this section, whoever, in
any matter within the jurisdiction of the executive, legislative, or
judicial branch of the Government of the United States, knowingly
and willfully—

* * & * * * *

shall be fined under this title, imprisoned not more than 5 years
or, if the offense involves international or domestic terrorism (as
defined in section 2331), imprisoned not more than 8 years, or
both. If the matter relates to an offense under chapter 109A, 109B,
110, or 117, then the term of imprisonment imposed under this sec-
tion shall be not less than 5 years nor more than 20 years.

* * & * * * &

CHAPTER 53—INDIANS

* k *k & * k *k

§1153. Offenses committed within Indian country

(a) Any Indian who commits against the person or property of
another Indian or other person any of the following offenses, name-
ly, murder, manslaughter, kidnapping, maiming, a felony under
chapter 109A, incest, assault with intent to commit murder, as-
sault with a dangerous weapon, assault resulting in serious bodily
injury (as defined in section 1365 of this title), an assault against
an individual who has not attained the age of 16 years, felony child
abuse or neglect, arson, burglary, robbery, and a felony under sec-
tion 661 of this title within the Indian country, shall be subject to
the same law and penalties as all other persons committing any of
the above offenses, within the exclusive jurisdiction of the United
States.
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CHAPTER 55—KIDNAPPING

* * *k & * * *k

§1201. Kidnapping

(a) Whoever unlawfully seizes, confines, inveigles, decoys, kid-
naps, abducts, or carries away and holds for ransom or reward or
otherwise any person, except in the case of a minor by the parent
thereof, when—

(1) the person is willfully transported in interstate or for-
eign commerce, regardless of whether the person was alive
when transported across a State boundary Lif the person was
alive when the transportation beganl, or the offender travels in
interstate or foreign commerce or uses the mail or any means,
facility, or instrumentality of interstate or foreign commerce in
committing or in furtherance of the commission of the offense;

* * * * * * *

(b) With respect to subsection (a)(1), above, the failure to re-
lease the victim within twenty-four hours after he shall have been
unlawfully seized, confined, inveigled, decoyed, kidnapped, ab-
ducted, or carried away shall create a rebuttable presumption that
such person has been transported [tol in interstate or foreign com-
merce. Notwithstanding the preceding sentence, the fact that the
presumption under this section has not yet taken effect does not
preclude a Federal investigation of a possible violation of this sec-
tion before the 24-hour period has ended.

* * & & * * &

CHAPTER 77—PEONAGE, SLAVERY, AND TRAFFICKING
IN PERSONS

* * *k & * * *k

§1591. Sex trafficking of children or by force, fraud, or co-
ercion

(a) kock ok
(b) The punishment for an offense under subsection (a) is—

(1) if the offense was effected by force, fraud, or coercion
or if the person recruited, enticed, harbored, transported, pro-
vided, or obtained had not attained the age of 14 years at the
time of such offense, by a fine under this title [or] and impris-
onment for any term of years not less than 20 or for lifel, or
bothl; or

(2) if the offense was not so effected, and the person re-
cruited, enticed, harbored, transported, provided, or obtained
had attained the age of 14 years but had not attained the age
of 18 years at the time of such offense, by a fine under this
title [or imprisonment for notl and imprisonment for not less
than 10 years nor more than 40 years[, or both].

* * * & * * *
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CHAPTER 109A—SEXUAL ABUSE

Sec.
2241. Aggravated sexual abuse.
2249. Use of any controlled substance to facilitate sex offense.

§2241. Aggravated sexual abuse

(a) BY FORCE OrR THREAT.—Whoever, in the special maritime
and territorial jurisdiction of the United States or in a Federal
prison, or being in the custody of the Attorney General or the Bu-
reau of Prisons or confined in any institution or facility by direction
of the Attorney General or the Bureau of Prisons, knowingly causes
another person to engage in a sexual act—

(1) * *

* * *k & * * *k

or attempts to do so, shall be fined under this title[, imprisoned
for any term of years or life, or bothl and imprisoned for any term
of years not less than 30 or for life.

(b) By OTHER MEANS.—Whoever, in the special maritime and
territorial jurisdiction of the United States or in a Federal prison,
or being in the custody of the Attorney General or the Bureau of
Prisons or confined in any institution or facility by direction of the
Attorney Genirczkl or the Bureau of Prisons, knowingly—

(1)

* * * * * * *

or attempts to do so, shall be fined under this titlel[, imprisoned
for any term of years or life, or bothl and imprisoned for any term
of years not less than 25 or for life.

(c) WiTH CHILDREN.—Whoever crosses a State line with intent
to engage in a sexual act with a person who has not attained the
age of 12 years, or in the special maritime and territorial jurisdic-
tion of the United States or in a Federal prison, or being in the cus-
tody of the Attorney General or the Bureau of Prisons or confined
in any institution or facility by direction of the Attorney General or
the Bureau of Prisons, knowingly engages in a sexual act with an-
other person who has not attained the age of 12 years, or know-
ingly engages in a sexual act under the circumstances described in
subsections (a) and (b) with another person who has attained the
age of 12 years but has not attained the age of 16 years (and is
at least 4 years younger than the person so engaging), or attempts
to do so, shall be fined under this titlel, imprisoned for any term
of years or life, or both.1 and imprisoned for not less than 30 years
or for life. If the defendant has previously been convicted of an-
other Federal offense under this subsection, or of a State offense
that would have been an offense under either such provision had
the offense occurred in a Federal prison, unless the death penalty
is imposed, the defendant shall be sentenced to life in prison.

* * * & * * *

§2242. Sexual abuse

Whoever, in the special maritime and territorial jurisdiction of
the United States or in a Federal prison, or being in the custody
of the Attorney General or the Bureau of Prisons or confined in any



59

institution or facility by direction of the Attorney General or the Bu-
reau of Prisons, knowingly—

* * *k & * * *k

or attempts to do so, shall be fined under this title[, imprisoned
not more than 20 years, or bothl and imprisoned not less than 15
years nor more than 40 years.

§2243. Sexual abuse of a minor or ward

(a) OF A MINOR.—Whoever in the special maritime and terri-
torial jurisdiction of the United States or in a Federal prison, or
being in the custody of the Attorney General or the Bureau of Pris-
ons or confined in any institution or facility by direction of the At-
torney General or the Bureau of Prisons, knowingly engages in a
sexual act with another person who—

* * * & * * *

(b) OF A WARD.—Whoever, in the special maritime and terri-
torial jurisdiction of the United States or in a Federal prison, or
being in the custody of the Attorney General or the Bureau of Pris-
ons or confined in any institution or facility by direction of the At-
torney General or the Bureau of Prisons, knowingly engages in a
sexual act with another person who is—

* * * & * * *

or attempts to do so, shall be fined under this title, imprisoned not
more than [one year] five years, or both.
* & * * * & *

§2244. Abusive sexual contact

(a) SEXUAL CONDUCT IN CIRCUMSTANCES WHERE SEXUAL ACTS
ARE PUNISHED BY THIS CHAPTER.—Whoever, in the special mari-
time and territorial jurisdiction of the United States or in a Federal
prison, or being in the custody of the Attorney General or the Bu-
reau of Prisons or confined in any institution or facility by direction
of the Attorney General or the Bureau of Prisons, knowingly en-
gages in or causes sexual contact with or by another person, if so
to do would violate—

(1) subsection (a) or (b) of section 2241 of this title had the
sexual contact been a sexual act, shall be fined under this title,
imprisoned not more than ten years, or both;

(2) section 2242 of this title had the sexual contact been
a sexual act, shall be fined under this titlel, imprisoned not
more than three years, or both] and imprisoned not less than
5 years nor more than 30 years;

(3) subsection (a) of section 2243 of this title had the sex-
ual contact been a sexual act, shall be fined under this titlel,
imprisoned not more than two years, or both; or]l and impris-
oned not less than 4 years nor more than 20 years;

(4) subsection (b) of section 2243 of this title had the sex-
ual contact been a sexual act, shall be fined under this titlel,
imprisoned not more than six months, or both.l and impris-
oned not less than 2 years nor more than 10 years; or
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(5) subsection (c) of section 2241 of this title had the sexual

contact been a sexual act, shall be fined under this title and im-

prisoned for not less than 10 years and not more than 25 years.

(b) IN OTHER CIRCUMSTANCES.—Whoever, in the special mari-
time and territorial jurisdiction of the United States or in a Federal
prison, or being in the custody of the Attorney General or the Bu-
reau of Prisons or confined in any institution or facility by direction
of the Attorney General or the Bureau of Prisons, knowingly en-
gages in sexual contact with another person without that other per-
son’s permission shall be fined under this title, imprisoned not
more than [six months] two years, or both.

(c) OFFENSES INVOLVING YOUNG CHILDREN.—If the sexual con-
tact that violates this section (other than subsection (a)(5)) is with
an individual who has not attained the age of 12 years, the max-
imum term of imprisonment that may be imposed for the offense
shall be twice that otherwise provided in this section.

§2245. Sexual abuse resulting in death

[A person] (a) IN GENERAL.—A person who, in the course of
an offense under this chapter, chapter 110, chapter 117, or section
1591, engages in conduct that results in the death of a person,
shall be punished by death or imprisoned for any term of years or
for life.

(b) OFFENSES INVOLVING YOUNG CHILDREN.—A person who, in
the course of an offense under this chapter, chapter 110, chapter
117, or section 1591 engages in conduct that results in the death of
a person who has not attained the age of 12 years, shall be pun-
ished by death or imprisoned for not less than 30 years or for life.

* * * & * * *k

§2249. Use of any controlled substance to facilitate sex of-
fense

(a) Whoever, knowingly uses a controlled substance to substan-
tially impair the ability of a person to appraise or control conduct,
in order to commit a sex offense, other than an offense where such
use is an element of the offense, shall, in addition to the punishment
provided for the sex offense, be imprisoned for any term of years not
less than 10, or for life.

(b) As used in this section, the term “sex offense” means an of-
fense under this chapter other than an offense under this section.

CHAPTER 109B—SEX OFFENDER AND CRIMES AGAINST
CHILDREN REGISTRY

Sec.
2250. Failure to register.

§2250. Failure to register

Whoever receives a notice from an official that such person is
required to register under the Sex Offender Registration and Notifi-
cation Act and—

(1) is a sex offender as defined for the purposes of that Act
by reason of a conviction under Federal law; or
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(2) thereafter travels in interstate or foreign commerce, or

enters or leaves Indian country;
and knowingly fails to register as required shall be fined under this
title and imprisoned not less than 5 years nor more than 20 years.

CHAPTER 110—SEXUAL EXPLOITATION AND OTHER
ABUSE OF CHILDREN

* k *k & * k *k

§2251. Sexual exploitation of children
( a) kock ok
S * * * S * *

(e) Any individual who violates, or attempts or conspires to vio-
late, this section shall be fined under this title and imprisoned not
less than [15 years nor more than 30 years] 25 years or for life,
but if such person has one prior conviction under this chapter, sec-
tion 1591, chapter 71, chapter 109A, or chapter 117, or under sec-
tion 920 of title 10 (article 120 of the Uniform Code of Military Jus-
tice), or under the laws of any State relating to [the sexual exploi-
tation of children] aggravated sexual abuse, sexual abuse, abusive
sexual contact involving a minor or ward, or sex trafficking of chil-
dren, or the production, possession, receipt, mailing, sale, distribu-
tion, shipment, or transportation of child pornography, such person
shall be fined under this title and imprisoned for [not less than 25
years nor more than 50 years, but if such person has 2 or more
prior convictions under this chapter, chapter 71, chapter 109A, or
chapter 117, or under section 920 of title 10 (article 120 of the Uni-
form Code of Military Justice), or under the laws of any State relat-
ing to the sexual exploitation of children, such person shall be fined
under this title and imprisoned not less than 35 years nor more
than life.]1 life. Any organization that violates, or attempts or con-
spires to violate, this section shall be fined under this title. Who-
ever, in the course of an offense under this section, engages in con-
duct that results in the death of a person, shall be punished by
death or imprisoned for [any term of years or for lifel not less than
30 years or for life..

* * * & * * *

§2252. Certain activities relating to material involving the
sexual exploitation of minors
(a) *ock ok

(b)(1) Whoever violates, or attempts or conspires to violate,
[paragraphs (1)1 paragraph (1), (2), or (3) of subsection (a) shall
be fined under this title and imprisoned not less than [5 years and
not more than 20 years] 25 years or for life, but if such person has
a prior conviction under this chapter, section 1591, chapter 71,
chapter 109A, or chapter 117, or under section 920 of title 10 (arti-
cle 120 of the Uniform Code of Military Justice), or under the laws
of any State relating to aggravated sexual abuse, sexual abuse, or
abusive sexual conduct involving a minor or ward, or the produc-
tion, possession, receipt, mailing, sale, distribution, shipment, or
transportation of child pornography, or sex trafficking of children,
such person shall be fined under this title and imprisoned for [not
less than 15 years nor more than 40 years.] life.
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(2) Whoever violates, or attempts or conspires to violate, para-
graph (4) of subsection (a) shall be fined under this title [or impris-
oned not more than 10 years, or bothl and imprisoned for not less
than 10 nor more than 30 years, but if such person has a prior con-
viction under this chapter, chapter 71, chapter 109A, or under sec-
tion 920 of title 10 (article 120 of the Uniform Code of Military Jus-
tice), or chapter 117, or under the laws of any State relating to ag-
gravated sexual abuse, sexual abuse, or abusive sexual conduct in-
volving a minor or ward, or the production, possession, receipt,
mailing, sale, distribution, shipment, or transportation of child por-
nography, such person shall be fined under this title and impris-
oned for not less than [10 years nor more than 20 years.1 30 years

or for life.

* * * * * * *

§2252A. Certain activities relating to material constituting
or containing child pornography

(a) ko ok

(b)(1) Whoever violates, or attempts or conspires to violate,
paragraph (1), (2), (3), (4), or (6) of subsection (a) shall be fined
under this title and imprisoned not less than [5 years and not
more than 20 years] 25 years or for life, but, if such person has
a prior conviction under this chapter, section 1591, chapter 71,
chapter 109A, or chapter 117, or under section 920 of title 10 (arti-
cle 120 of the Uniform Code of Military Justice), or under the laws
of any State relating to aggravated sexual abuse, sexual abuse, or
abusive sexual conduct involving a minor or ward, or the produc-
tion, possession, receipt, mailing, sale, distribution, shipment, or
transportation of child pornography, or sex trafficking of children,
such person shall be fined under this title and imprisoned for [not
less than 15 years nor more than 40 years] life.

(2) Whoever violates, or attempts or conspires to violate, sub-
section (a)(5) shall be fined under this title [or imprisoned not
more than 10 years, or both] and imprisoned for not less than 10
nor more than 30 years, but, if such person has a prior conviction
under this chapter, chapter 71, chapter 109A, or chapter 117, or
under section 920 of title 10 (article 120 of the Uniform Code of
Military Justice), or under the laws of any State relating to aggra-
vated sexual abuse, sexual abuse, or abusive sexual conduct involv-
ing a minor or ward, or the production, possession, receipt, mailing,
sale, distribution, shipment, or transportation of child pornography,
such person shall be fined under this title and imprisoned for not
less than [10 years nor more than 20 years] 30 years or for life.

* * & * * * &

§2252B. Misleading domain names on the Internet

(a) kock ok

(b) Whoever knowingly uses a misleading domain name on the
Internet with the intent to deceive a minor into viewing material
that is harmful to minors on the Internet shall be fined under this
title [or imprisoned not more than 4 years, or both]l and impris-
oned not less than 10 nor more than 30 years.

* * *k & * * *k
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§2260. Production of sexually explicit depictions of a minor
for importation into the United States

(a)***
* k & & * k &

(c) PENALTIES.—A person who violates subsection (a) or (b), or
conspires or attempts to do so—

[(1) shall be fined under this title, imprisoned not more
than 10 years, or both; and

[(2) if the person has a prior conviction under this chapter
or chapter 109A, shall be fined under this title, imprisoned not
more than 20 years, or both.]

(1) shall be fined under this title and imprisoned for any
term or years not less than 25 or for life; and

(2) if the person has a prior conviction under this chapter,
section 1591, chapter 71, chapter 109A, or chapter 117, or
under section 920 of title 10 (article 120 of the Uniform Code
of Military Justice), shall be fined under this title and impris-
oned for life.

* * k & * * *k

CHAPTER 117—TRANSPORTATION FOR ILLEGAL
SEXUAL ACTIVITY AND RELATED CRIMES

* * * * * * *

§2422. Coercion and enticement

(a) Whoever knowingly persuades, induces, entices, or coerces
any individual to travel in interstate or foreign commerce, or in
any Territory or Possession of the United States, to engage in pros-
titution, or in any sexual activity for which any person can be
charged with a criminal offense, or attempts to do so, shall be fined
under this title [or imprisoned not more than 20 years, or bothl
and imprisoned not less than 10 years nor more than 30 years.

* * * * * * *

§2423. Transportation of minors

(a) TRANSPORTATION WITH INTENT TO ENGAGE IN CRIMINAL
SEXUAL ACTIVITY.—A person who knowingly transports an indi-
vidual who has not attained the age of 18 years in interstate or for-
eign commerce, or in any commonwealth, territory or possession of
the United States, with intent that the individual engage in pros-
titution, or in any sexual activity for which any person can be
charged with a criminal offense, shall be fined under this title and
imprisoned not less than [5 years and not more than 30 years] 30
years or for life.

(b) TRAVEL WITH INTENT TO ENGAGE IN ILLICIT SEXUAL CON-
DUCT.—A person who travels in interstate commerce or travels into
the United States, or a United States citizen or an alien admitted
for permanent residence in the United States who travels in for-
eign commerce, for the purpose of engaging in any illicit sexual
conduct with another person shall be fined under this title [or im-
prisoned not more than 30 years, or bothl and imprisoned for not
less than 10 years and not more than 30 years.
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(¢) ENGAGING IN IrLpiciT SEXUAL CONDUCT IN FOREIGN
PLACES.—Any United States citizen or alien admitted for perma-
nent residence who travels in foreign commerce, and engages in
any illicit sexual conduct with another person shall be fined under
this title [or imprisoned not more than 30 years, or both] and im-
prisoned for not less than 10 years and not more than 30 years.

(d) ANCILLARY OFFENSES.—Whoever, for the purpose of com-
mercial advantage or private financial gain, arranges, induces, pro-
cures, or facilitates the travel of a person knowing that such a per-
son is traveling in interstate commerce or foreign commerce for the
purpose of engaging in illicit sexual conduct shall be fined under
this title, [imprisoned not more than 30 years, or bothl and im-
prisoned for not less than 10 nor more than 30 years.

* * k & * * k

PART II—CRIMINAL PROCEDURE

* * * * * * *

CHAPTER 207—RELEASE AND DETENTION PENDING
JUDICIAL PROCEEDINGS

* * *k & * * *k

§3142. Release or detention of a defendant pending trial

(a) * * *

(b) RELEASE ON PERSONAL RECOGNIZANCE OR UNSECURED AP-
PEARANCE BOND.—The judicial officer shall order the pretrial re-
lease of the person on personal recognizance, or upon execution of
an unsecured appearance bond in an amount specified by the court,
subject to the condition that the person not commit a Federal,
State, or local crime during the period of release and subject to the
condition that the person cooperate in the collection of a DNA sam-
ple from the person if the collection of such a sample is authorized
pursuant to section 3 of the DNA Analysis Backlog Elimination Act
of 2000 (42 U.S.C. 14135a), unless the judicial officer determines
that such release will not reasonably assure the appearance of the
person as required or will endanger the safety of any other person
or the community.

(c) RELEASE ON CONDITIONS.—(1) If the judicial officer deter-
mines that the release described in subsection (b) of this section
will not reasonably assure the appearance of the person as required
or will endanger the safety of any other person or the community,
such judicial officer shall order the pretrial release of the person—

(A) subject to the condition that the person not commit a

Federal, State, or local crime during the period of release and

subject to the condition that the person cooperate in the collec-

tion of a DNA sample from the person if the collection of such

a sample is authorized pursuant to section 3 of the DNA Anal-

ysis Backlog Elimination Act of 2000 (42 U.S.C. 14135a); and

* * *k & * * *k

CHAPTER 213—LIMITATIONS

* * *k & * * *k
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§3297. Cases involving DNA evidence

In a case in which DNA testing implicates an identified person
in the commission of a felony, [except for a felony offense under
chapter 109A,] no statute of limitations that would otherwise pre-
clude prosecution of the offense shall preclude such prosecution
until a period of time following the implication of the person by
DNA testing has elapsed that is equal to the otherwise applicable
limitation period.

* * * * * * &

CHAPTER 227—SENTENCES
SUBCHAPTER A—GENERAL PROVISIONS

% * * * % * *

§3559. Sentencing classification of offenses
(a) kockosk

* * *k & * * *k

[(d) DEATH OR IMPRISONMENT FOR CRIMES AGAINST CHIL-
DREN.—

[(1) IN GENERAL.—Subject to paragraph (2) and notwith-
standing any other provision of law, a person who is convicted
of a Federal offense that is a serious violent felony (as defined
in subsection (c¢)) or a violation of section 2422, 2423, or 2251
shall, unless the sentence of death is imposed, be sentenced to
imprisonment for life, if—

[(A) the victim of the offense has not attained the age
of 14 years;

[(B) the victim dies as a result of the offense; and

[(C) the defendant, in the course of the offense, en-

gages in conduct described in section 3591(a)(2).

[(2) EXCEPTION.—With respect to a person convicted of a
Federal offense described in paragraph (1), the court may im-
pose any lesser sentence that is authorized by law to take into
account any substantial assistance provided by the defendant
in the investigation or prosecution of another person who has
committed an offense, in accordance with the Federal Sen-
tencing Guidelines and the policy statements of the Federal
Sentencing Commission pursuant to section 994(p) of title 28,
or for other good cause.]

(d) MANDATORY MINIMUM TERMS OF IMPRISONMENT FOR VIO-
LENT CRIMES AGAINST CHILDREN.—A person who is convicted of a
felony crime of violence against the person of an individual who has
not attained the age of 18 years shall, unless a greater mandatory
minimum sentence of imprisonment is otherwise provided by law
and regardless of any maximum term of imprisonment otherwise
provided for the offense—

(1) if the crime of violence results in the death of a person
who has not attained the age of 18 years, be sentenced to death
or life in prison;

(2) if the crime of violence is kidnapping, aggravated sexual
abuse, sexual abuse, or maiming, or results in serious bodily in-
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jury (as defined in section 2119(2)) be imprisoned for life or any
term of years not less than 30;

(3) if the crime of violence results in bodily injury (as de-
fined in section 1365) or is an offense under paragraphs (1), (2),
or (5) of section 2244(a), be imprisoned for life or for any term
of years not less than 20;

(4) if a dangerous weapon was used during and in relation
to the crime of violence, be imprisoned for life or for any term
of years not less than 15; and

(5) in any other case, be imprisoned for life or for any term
of years not less than 10.

(e) MANDATORY LIFE IMPRISONMENT FOR REPEATED SEX OF-
FENSES AGAINST CHILDREN.—

(1) * * *

(2) DEFINITIONS.—For the purposes of this subsection—

(A) the term “Federal sex offense” means an offense
under section 2241 (relating to aggravated sexual abuse),
2242 (relating to sexual abuse), 2244(a)(1) (relating to abu-
sive sexual contact), 2245 (relating to sexual abuse result-
ing in death), 2251 (relating to sexual exploitation of chil-
dren), 2251A (relating to selling or buying of children),
2422(b) (relating to coercion and enticement of a minor
into prostitution), [or 2423(a)] 2423(a) (relating to trans-
portation of minors), 2423(b) (relating to travel with intent
to engage in illicit sexual conduct), 2423(c) (relating to il-
licit sexual conduct in foreign places), or 2425 (relating to
use of interstate facilities to transmit information about a
minor);

* * * * * * &

SUBCHAPTER B—PROBATION

* * * * * * *

§3563. Conditions of probation

(a) MANDATORY CONDITIONS.—The court shall provide, as an

explicit condition of a sentence of probation—

* * *k & * * *k

[(8) for a person described in section 4042(c)(4), that the
person report the address where the person will reside and any
subsequent change of residence to the probation officer respon-
sible for supervision, and that the person register in any State
where the person resides, is employed, carries on a vocation,
or is a student (as such terms are defined under section
170101(a)(3) of the Violent Crime Control and Law Enforce-
ment Act of 1994); and]

(8) for a person required to register under the Sex Offender
Registration and Notification Act, that the person comply with
the requirements of that Act;

(9) that the defendant cooperate in the collection of a DNA
sample from the defendant if the collection of such a sample
is authorized pursuant to section 3 of the DNA Analysis Back-
log Elimination Act of 2000[.1; and
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(10) for a person who is a felon or required to register
under the Sex Offender Registration and Notification Act, that
the person submit his person, and any property, house, resi-
dence, vehicle, papers, computer, other electronic communica-
tion or data storage devices or media, and effects to search at
any time, with or without a warrant, by any law enforcement
or probation officer with reasonable suspicion concerning a vio-
lation of a condition of probation or unlawful conduct by the
person, and by any probation officer in the lawful discharge of
the officer’s supervision functions.

* * & * * * &

SUBCHAPTER D—IMPRISONMENT

* * & * * * &

§3583. Inclusion of a term of supervised release after im-
prisonment

(a)***

* * * * * * *

(d) CONDITIONS OF SUPERVISED RELEASE.—The court shall
order, as an explicit condition of supervised release, that the de-
fendant not commit another Federal, State, or local crime during
the term of supervision and that the defendant not unlawfully pos-
sess a controlled substance. The court shall order as an explicit
condition of supervised release for a defendant convicted for the
first time of a domestic violence crime as defined in section 3561(b)
that the defendant attend a public, private, or private nonprofit of-
fender rehabilitation program that has been approved by the court,
in consultation with a State Coalition Against Domestic Violence or
other appropriate experts, if an approved program is readily avail-
able within a 50-mile radius of the legal residence of the defendant.
The court shall order, as an explicit condition of supervised release
for a person [described in section 4042(c)(4), that the person report
the address where the person will reside and any subsequent
change of residence to the probation officer responsible for super-
vision, and that the person register in any State where the person
resides, is employed, carries on a vocation, or is a student (as such
terms are defined under section 170101(a)(3) of the Violent Crime
Control and Law Enforcement Act of 1994).1 required to register
under the Sex Offender Registration and Notification Act that the
person comply with the requirements of that Act. The court shall
order, as an explicit condition of supervised release, that the de-
fendant cooperate in the collection of a DNA sample from the de-
fendant, if the collection of such a sample is authorized pursuant
to section 3 of the DNA Analysis Backlog Elimination Act of 2000.
The court shall also order, as an explicit condition of supervised re-
lease, that the defendant refrain from any unlawful use of a con-
trolled substance and submit to a drug test within 15 days of re-
lease on supervised release and at least 2 periodic drug tests there-
after (as determined by the court) for use of a controlled substance.
The condition stated in the preceding sentence may be ameliorated
or suspended by the court as provided in section 3563(a)(4). The re-
sults of a drug test administered in accordance with the preceding
subsection shall be subject to confirmation only if the results are
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positive, the defendant is subject to possible imprisonment for such
failure, and either the defendant denies the accuracy of such test
or there is some other reason to question the results of the test.
A drug test confirmation shall be a urine drug test confirmed using
gas chromatography/mass spectrometry techniques or such test as
the Director of the Administrative Office of the United States
Courts after consultation with the Secretary of Health and Human
Services may determine to be of equivalent accuracy. The court
shall consider whether the availability of appropriate substance
abuse treatment programs, or an individual’s current or past par-
ticipation in such programs, warrants an exception in accordance
with United States Sentencing Commission guidelines from the
rule of section 3583(g) when considering any action against a de-
fendant who fails a drug test. The court may order, as a further
condition of sﬂ}lgeivised release, to the extent that such condition—
(1)

* * * * * * *

any condition set forth as a discretionary condition of probation in
section 3563(b)(1) through (b)(10) and (b)(12) through (b)(20) , and
any other condition it considers to be appropriate. If an alien de-
fendant is subject to deportation, the court may provide, as a condi-
tion of supervised release, that he be deported and remain outside
the United States, and may order that he be delivered to a duly
authorized immigration official for such deportation. The court may
order, as an explicit condition of supervised release for a person who
is a felon or required to register under the Sex Offender Registration
and Notification Act, that the person submit his person, and any
property, house, residence, vehicle, papers, computer, other electronic
communications or data storage devices or media, and effects to
search at any time, with or without a warrant, by any law enforce-
ment or probation officer with reasonable suspicion concerning a
violation of a condition of supervised release or unlawful conduct by
the person, and by any probation officer in the lawful discharge of
the officer’s supervision functions.
® # ® ® ® *# ®

(k) Notwithstanding subsection (b), the authorized term of su-
pervised release for any offense under section 1201 involving a
minor victim, and for any offense under section 1591, 2241, 2242,
[2244(a)(1), 2244(a)(2)] 2243, 2244, 2245, 2250, 2251, 2251A, 2252,
2252A, 2260, 2421, 2422, 2423, or 2425, is any term of years not
less than 5, or life. If a defendant required to register under the Sex
Offender Registration and Notification Act violates the requirements
of that Act or commits any criminal offense for which imprisonment
for a term longer than one year can be imposed, the court shall re-
voke the term of supervised release and require the defendant to
serve a term of imprisonment under subsection (e)(3) without regard
to the exception contained therein. Such term shall be not less than
5 years, and if the offense was an offense under chapter 1094, 109B,
110, or 117, not less than 10 years.

* * & * * * &

CHAPTER 228—DEATH SENTENCE

* * *k & * * *k
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§3592. Mitigating and aggravating factors to be considered
in determining whether a sentence of death is jus-
tified

(a) kock ok

* * * * * * *

(c) AGGRAVATING FACTORS FOR HOMICIDE.—In determining
whether a sentence of death is justified for an offense described in
section 3591(a)(2), the jury, or if there is no jury, the court, shall
consider each of the following aggravating factors for which notice
has been given and determine which, if any, exist:

(1) DEATH DURING COMMISSION OF ANOTHER CRIME.—The
death, or injury resulting in death, occurred during the com-
mission or attempted commission of, or during the immediate
flight from the commission of, an offense under section 32 (de-
struction of aircraft or aircraft facilities), section 33 (destruc-
tion of motor vehicles or motor vehicle facilities), section 37 (vi-
olence at international airports), section 351 (violence against
Members of Congress, Cabinet officers, or Supreme Court Jus-
tices), an offense under section 751 (prisoners in custody of in-
stitution or officer), section 794 (gathering or delivering de-
fense information to aid foreign government), section 844(d)
(transportation of explosives in interstate commerce for certain
purposes), section 844(f) (destruction of Government property
by explosives), section 1118 (prisoners serving life term), sec-
tion 1201 (kidnapping), section 844(i) (destruction of property
affecting interstate commerce by explosives), section 1116 (kill-
ing or attempted killing of diplomats), section 1203 (hostage
taking), section 1992 (wrecking trains), section 2245 (sexual
abuse resulting in death), section 2280 (maritime violence), sec-
tion 2281 (maritime platform violence), section 2332 (terrorist
acts abroad against United States nationals), section 2332a
(use of weapons of mass destruction), or section 2381 (treason)
of this title, or section 46502 of title 49, United States Code
(aircraft piracy).

* * * * * * *

CHAPTER 237—CRIME VICTIMS’ RIGHTS

* * * * * * *

§3771. Crime victims’ rights

(a) * * =

(b) RIGHTS AFFORDED.—In any court proceeding involving an
offense against a crime victim, the court shall ensure that the
crime victim is afforded the rights described in subsection (a). Be-
fore making a determination described in subsection (a)(3), the
court shall make every effort to permit the fullest attendance pos-
sible by the victim and shall consider reasonable alternatives to the
exclusion of the victim from the criminal proceeding. The reasons
for any decision denying relief under this chapter shall be clearly
stated on the record. The rights established for crime victims by
this section shall also be extended in a Federal habeas corpus pro-
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ceeding arising out of a State conviction to victims of the State of-
fense at issue.

* * * * * * *

PART III—PRISONS AND PRISONERS

* * * * * * *

CHAPTER 303—BUREAU OF PRISONS

* * *k & * * *k

§4042. Duties of Bureau of Prisons
( a) kok %

* * * * * * *

(¢) NoTricE oF SEX OFFENDER RELEASE.—(1) In the case of a
person described in paragraph [(4)] (3) who is released from prison
or sentenced to probation, notice shall be provided to—

* * *k & * * *k

[(3) The Director of the Bureau of Prisons shall inform a per-
son described in paragraph (4) who is released from prison that the
person shall be subject to a registration requirement as a sex of-
fender in any State in which the person resides, is employed, car-
ries on a vocation, or is a student (as such terms are defined for
purposes of section 170101(a)(3) of the Violent Crime Control and
Law Enforcement Act of 1994), and the same information shall be
provided to a person described in paragraph (4) who is sentenced
to probation by the probation officer responsible for supervision of
the person or in a manner specified by the Director of the Adminis-
trative Office of the United States Courts.

[(4) A person is described in this paragraph if the person was
convicted of any of the following offenses (including such an offense
prosecuted pursuant to section 1152 or 1153):

[(A) An offense under section 1201 involving a minor vic-
tim.

[(B) An offense under chapter 109A.

[(C) An offense under chapter 110.

[(D) An offense under chapter 117.

[(E) Any other offense designated by the Attorney General
as a sexual offense for purposes of this subsection.]

(3) The Director of the Bureau of Prisons shall inform a person
who is released from prison and required to register under the Sex
Offender Registration and Notification Act of the requirements of
that Act as they apply to that person and the same information
shall be provided to a person sentenced to probation by the proba-
tion officer responsible for supervision of that person.

* * * & * * *
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CHAPTER 313—OFFENDERS WITH MENTAL DISEASE OR

DEFECT
Sec.
4241. Determination of mental competency to stand trial or to undergo
postrelease proceedings.
3k & £ S & Ed &
4248. Civil commitment of a sexually dangerous person.

§4241. Determination of mental competency to stand trial
or to undergo postrelease proceedings

(a) MoTioN TO DETERMINE COMPETENCY OF DEFENDANT.—At
any time after the commencement of a prosecution for an offense
and prior to the sentencing of the defendant, or at any time after
the commencement of probation or supervised release and prior to
the completion of the sentence, the defendant or the attorney for the
Government may file a motion for a hearing to determine the men-
tal competency of the defendant. The court shall grant the motion,
or shall order such a hearing on its own motion, if there is reason-
able cause to believe that the defendant may presently be suffering
from a mental disease or defect rendering him mentally incom-
petent to the extent that he is unable to understand the nature and
consequences of the proceedings against him or to assist properly
in his defense.

* * k & * * k

(d) DETERMINATION AND DISPOSITION.—If, after the hearing,
the court finds by a preponderance of the evidence that the defend-
ant is presently suffering from a mental disease or defect rendering
him mentally incompetent to the extent that he is unable to under-
stand the nature and consequences of the proceedings against him
or to assist properly in his defense, the court shall commit the de-
fendant to the custody of the Attorney General. The Attorney Gen-
erlal shall hospitalize the defendant for treatment in a suitable fa-
cility—

(1) for such a reasonable period of time, not to exceed four
months, as is necessary to determine whether there is a sub-
stantial probability that in the foreseeable future he will attain
the capacity to permit the [trial to proceed] proceedings to go
forward; and

(2) for an additional reasonable period of time until—

(A) his mental condition is so improved that trial may
proceed, if the court finds that there is a substantial prob-
ability that within such additional period of time he will
attain the capacity to permit the [trial to proceed] pro-
ceedings to go forward; or

(B) the pending charges against him are disposed of
according to law;

whichever is earlier.

If, at the end of the time period specified, it is determined that the
defendant’s mental condition has not so improved as to permit the
[trial to proceed] proceedings to go forward, the defendant is sub-
ject to the provisions of [section 4246] sections 4246 and 4248.

(e) DISCHARGE.—When the director of the facility in which a
defendant is hospitalized pursuant to subsection (d) determines
that the defendant has recovered to such an extent that he is able
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to understand the nature and consequences of the proceedings
against him and to assist properly in his defense, he shall promptly
file a certificate to that effect with the clerk of the court that or-
dered the commitment. The clerk shall send a copy of the certifi-
cate to the defendant’s counsel and to the attorney for the Govern-
ment. The court shall hold a hearing, conducted pursuant to the
provisions of section 4247(d), to determine the competency of the
defendant. If, after the hearing, the court finds by a preponderance
of the evidence that the defendant has recovered to such an extent
that he is able to understand the nature and consequences of the
proceedings against him and to assist properly in his defense, the
court shall order his immediate discharge from the facility in which
he is hospitalized and shall set the date for trial or other pro-
ceedings. Upon discharge, the defendant is subject to the provisions
of [chapter 2071 chapters 207 and 227.

* * *k & * * *k

§4247. General provisions for chapter

(a) DEFINITIONS.—As used in this chapter—
(1) “rehabilitation program” includes—

ES * k ES & £ *k

[(C) drug, alcohol, and other treatment programs that
will assist the individual in overcoming his psychological
or physical dependence; and]

(C) drug, alcohol, and sex offender treatment programs,
and other treatment programs that will assist the indi-
vidual in overcoming a psychological or physical depend-
ence or any condition that makes the individual dangerous
to others; and

(D) organized physical sports and recreation programs;
(2) “suitable facility” means a facility that is suitable to

provide care or treatment given the nature of the offense and
the characteristics of the defendant; [and]

(3) “State” includes the District of Columbial.];

(4) “bodily injury” includes sexual abuse;

(5) “sexually dangerous person” means a person who has
engaged or attempted to engage in sexually violent conduct or
child molestation and who is sexually dangerous to others; and

(6) “sexually dangerous to others” means that a person suf-
fers from a serious mental illness, abnormality, or disorder as
a result of which he would have serious difficulty in refraining
from sexually violent conduct or child molestation if released.
(b) PSYCHIATRIC OR PSYCHOLOGICAL EXAMINATION.—A psy-

chiatric or psychological examination ordered pursuant to this
chapter shall be conducted by a licensed or certified psychiatrist or
psychologist, or, if the court finds it appropriate, by more than one
such examiner. Each examiner shall be designated by the court, ex-
cept that if the examination is ordered under section [4245 or
4246] 4245, 4246, 4248, upon the request of the defendant an addi-
tional examiner may be selected by the defendant. For the pur-
poses of an examination pursuant to an order under section 4241,
4244, or 4245, the court may commit the person to be examined for
a reasonable period, but not to exceed thirty days, and under sec-
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tion 4242, 4243[, or 42461, 4246, or 4248, for a reasonable period,
but not to exceed forty-five days, to the custody of the Attorney
General for placement in a suitable facility. Unless impracticable,
the psychiatric or psychological examination shall be conducted in
the suitable facility closest to the court. The director of the facility
may apply for a reasonable extension, but not to exceed fifteen
days under section 4241, 4244, or 4245, and not to exceed thirty
days under section 4242, 4243[, or 42461, 4246, or 4248, upon a
showing of good cause that the additional time is necessary to ob-
serve and evaluate the defendant.

(¢) PSYCHIATRIC OR PSYCHOLOGICAL REPORTS.—A psychiatric or
psychological report ordered pursuant to this chapter shall be pre-
pared by the examiner designated to conduct the psychiatric or
psychological examination, shall be filed with the court with copies
provided to the counsel for the person examined and to the attor-
ney for the Government, and shall include—

* £ * * * * *

(4) the examiner’s opinions as to diagnosis, prognosis,
and—

k * *k k k * *k

(D) if the examination is ordered under section 4248,
whether the person is a sexually dangerous person;

[(D)] (E) if the examination is ordered under section
4244 or 4245, whether the person is suffering from a men-
tal disease or defect as a result of which he is in need of
custody for care or treatment in a suitable facility; or

[(E)] (F) if the examination is ordered as a part of a
presentence investigation, any recommendation the exam-
iner may have as to how the mental condition of the de-
fendant should affect the sentence.

* * * & * * *

(e) PERIODIC REPORT AND INFORMATION REQUIREMENTS.—(1)
The director of the facility in which a person is hospitalized pursu-
ant to—

(A) section 4241 shall prepare semiannual reports; or

(B) section 4243, 4244, 42451, or 42461, 4246, or 4248
shall prepare annual reports concerning the mental condition
of the person and containing recommendations concerning the
need for his continued hospitalization. The reports shall be
submitted to the court that ordered the person’s commitment
to the facility and copies of the reports shall be submitted to
such other persons as the court may direct. A copy of each such
report concerning a person hospitalized after the beginning of

a prosecution of that person for violation of section 871, 879,

or 1751 of this title shall be submitted to the Director of the

United States Secret Service. Except with the prior approval of

the court, the Secret Service shall not use or disclose the infor-

mation in these copies for any purpose other than carrying out
protective duties under section 3056(a) of this title.

(2) The director of the facility in which a person is hospitalized
pursuant to section 4241, 4243, 4244, 4245[, or 4246]1, 4246, or
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4248 shall inform such person of any rehabilitation programs that
are available for persons hospitalized in that facility.

% * * * % * *

(g) HABEAS CORPUS UNIMPAIRED.—Nothing contained in sec-
tion [4243 or 42461 4243, 4246, or 4248 precludes a person who
is committed under either of such sections from establishing by
writ of habeas corpus the illegality of his detention.

(h) DiscHARGE.—Regardless of whether the director of the fa-
cility in which a person is hospitalized has filed a certificate pursu-
ant to the provisions of subsection (e) of section 4241, 4244, 4245[,
or 42461, 4246, or 4248, or subsection (f) of section 4243, counsel
for the person or his legal guardian may, at any time during such
person’s hospitalization, file with the court that ordered the com-
mitment a motion for a hearing to determine whether the person
should be discharged from such facility, but no such motion may
be filed within one hundred and eighty days of a court determina-
tion that the person should continue to be hospitalized. A copy of
the motion shall be sent to the director of the facility in which the
person is hospitalized and to the attorney for the Government.

(i) AUTHORITY AND RESPONSIBILITY OF THE ATTORNEY GEN-
ERAL.—The Attorney General—

(A) * * #

(B) may apply for the civil commitment, pursuant to State
law, of a person committed to his custody pursuant to section
[4243 or 4246] 4243, 4246, or 4248,

(C) shall, before placing a person in a facility pursuant to
the provisions of section 4241, 4243, 4244, 4245[, or 42461,
4246, or 4248, consider the suitability of the facility’s rehabili-
tation programs in meeting the needs of the person; and

* * * & * * *

§4248. Civil commitment of a sexually dangerous person

(a) INSTITUTION OF PROCEEDINGS.—In relation to a person who
is in the custody of the Bureau of Prisons, or who has been com-
mitted to the custody of the Attorney General pursuant to section
4241(d), or against whom all criminal charges have been dismissed
solely for reasons relating to the mental condition of the person, the
Attorney General or any individual authorized by the Attorney Gen-
eral or the Director of the Bureau of Prisons may certify that the
person is a sexually dangerous person, and transmit the certificate
to the clerk of the court for the district in which the person is con-
fined. The clerk shall send a copy of the certificate to the person,
and to the attorney for the Government, and, if the person was com-
mitted pursuant to section 4241(d), to the clerk of the court that or-
dered the commitment. The court shall order a hearing to determine
whether the person is a sexually dangerous person. A certificate
filed under this subsection shall stay the release of the person pend-
ing completion of procedures contained in this section.

(b) PSYCHIATRIC OR PSYCHOLOGICAL EXAMINATION AND RE-
PORT.—Prior to the date of the hearing, the court may order that a
psychiatric or psychological examination of the defendant be con-
ducted, and that a psychiatric or psychological report be filed with
the court, pursuant to the provisions of section 4247(b) and (c).
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(¢) HEARING.—The hearing shall be conducted pursuant to the
provisions of section 4247(d).

(d) DETERMINATION AND DISPOSITION.—If, after the hearing,
the court finds by clear and convincing evidence that the person is
a sexually dangerous person, the court shall commit the person to
the custody of the Attorney General. The Attorney General shall re-
lease the person to the appropriate official of the State in which the
person is domiciled or was tried if such State will assume responsi-
bility for his custody, care, and treatment. The Attorney General
shall make all reasonable efforts to cause such a State to assume
such responsibility. If, notwithstanding such efforts, neither such
State will assume such responsibility, the Attorney General shall
place the person for treatment in a suitable facility, until—

(1) such a State will assume such responsibility; or

(2) the person’s condition is such that he is no longer sexu-
ally dangerous to others, or will not be sexually dangerous to
others if released under a prescribed regimen of medical, psy-
chiatric, or psychological care or treatment;

whichever is earlier. The Attorney General shall make all reason-
able efforts to have a State to assume such responsibility for the per-
son’s custody, care, and treatment.

(e) DISCHARGE.—When the Director of the facility in which a
person is placed pursuant to subsection (d) determines that the per-
son’s condition is such that he is no longer sexually dangerous to
others, or will not be sexually dangerous to others if released under
a prescribed regimen of medical, psychiatric, or psychological care
or treatment, he shall promptly file a certificate to that effect with
the clerk of the court that ordered the commitment. The clerk shall
send a copy of the certificate to the person’s counsel and to the attor-
ney for the Government. The court shall order the discharge of the
person or, on motion of the attorney for the Government or on its
own motion, shall hold a hearing, conducted pursuant to the provi-
sions of section 4247(d), to determine whether he should be released.
If, after the hearing, the court finds by a preponderance of the evi-
dence that the person’s condition is such that—

(1) he will not be sexually dangerous to others if released
unconditionally, the court shall order that he be immediately
discharged; or

(2) he will not be sexually dangerous to others if released
under a prescribed regimen of medical, psychiatric, or psycho-
logical care or treatment, the court shall—

(A) order that he be conditionally discharged under a
prescribed regimen of medical, psychiatric, or psychological
care or treatment that has been prepared for him, that has
been certified to the court as appropriate by the Director of
the facility in which he is committed, and that has been
found by the court to be appropriate; and

(B) order, as an explicit condition of release, that he
comply with the prescribed regimen of medical, psychiatric,
or psychological care or treatment.

The court at any time may, after a hearing employing the same

criteria, modify or eliminate the regimen of medical, psy-

chiatric, or psychological care or treatment.

(f) REVOCATION OF CONDITIONAL DISCHARGE.—The director of a
facility responsible for administering a regimen imposed on a per-
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son conditionally discharged under subsection (e) shall notify the
Attorney General and the court having jurisdiction over the person
of any failure of the person to comply with the regimen. Upon such
notice, or upon other probable cause to believe that the person has
failed to comply with the prescribed regimen of medical, psychiatric,
or psychological care or treatment, the person may be arrested, and,
upon arrest, shall be taken without unnecessary delay before the
court having jurisdiction over him. The court shall, after a hearing,
determine whether the person should be remanded to a suitable fa-
cility on the ground that he is sexually dangerous to others in light
of his failure to comply with the prescribed regimen of medical, psy-
chiatric, or psychological care or treatment.

(g) RELEASE TO STATE OF CERTAIN OTHER PERSONS.—If the di-
rector of the facility in which a person is hospitalized or placed pur-
suant to this chapter certifies to the Attorney General that a person,
against him all charges have been dismissed for reasons not related
to the mental condition of the person, is a sexually dangerous per-
son, the Attorney General shall release the person to the appropriate
official of the State in which the person is domiciled or was tried
for the purpose of institution of State proceedings for civil commit-
ment. If neither such State will assume such responsibility, the At-
torney General shall release the person upon receipt of notice from
the State that it will not assume such responsibility, but not later
than 10 days after certification by the director of the facility.

* * *k & * * *k

TITLE I OF THE OMNIBUS CRIME CONTROL AND SAFE
STREETS ACT OF 1968

* * & * * * *

PART JJ—SEX OFFENDER APPREHENSION
GRANTS

SEC. 3011. AUTHORITY TO MAKE SEX OFFENDER APPREHENSION
GRANTS.

(a) IN GENERAL.—From amounts made available to carry out
this part, the Attorney General may make grants to States, units of
local government, Indian tribal governments, other public and pri-
vate entities, and multi-jurisdictional or regional consortia thereof
for activities specified in subsection (b).

(b) COVERED ACTIVITIES.—An activity referred to in subsection
(a) is any program, project, or other activity to assist a State in en-
forcing sex offender registration requirements.

SEC. 3012. AUTHORIZATION OF APPROPRIATIONS.
There are authorized to be appropriated such sums as may be
necessary for fiscal years 2006 through 2008 to carry out this part.

VIOLENT CRIME CONTROL AND LAW ENFORCEMENT
ACT OF 1994

* * *k & * * *k
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TITLE XVII—CRIMES AGAINST
CHILDREN

Subtitle A—Jacob Wetterling Crimes
Against Children and Sexually Violent
Offender Registration Act

[SEC. 170101. JACOB WETTERLING CRIMES AGAINST CHILDREN AND
SEXUALLY VIOLENT OFFENDER REGISTRATION PRO-
GRAM.

[(a) IN GENERAL.—
[(1) STATE GUIDELINES.—The Attorney General shall es-
tablish guidelines for State programs that require—

[(A) a person who is convicted of a criminal offense
against a victim who is a minor or who is convicted of a
sexually violent offense to register a current address for
the time period specified in subparagraph (A) of subsection
(b)(6); and

[(B) a person who is a sexually violent predator to reg-
ister a current address unless such requirement is termi-
nated under subparagraph (B) of subsection (b)(6).

[(2) DETERMINATION OF SEXUALLY VIOLENT PREDATOR
STATUS; WAIVER; ALTERNATIVE MEASURES.—

[(A) IN GENERAL.—A determination of whether a per-
son is a sexually violent predator for purposes of this sec-
tion shall be made by a court after considering the rec-
ommendation of a board composed of experts in the behav-
ior and treatment of sex offenders, victims’ rights advo-
cates, and representatives of law enforcement agencies.

[(B) WAIVER.—The Attorney General may waive the
requirements of subparagraph (A) if the Attorney General
determines that the State has established alternative pro-
cedures or legal standards for designating a person as a
sexually violent predator.

[(C) ALTERNATIVE MEASURES.—The Attorney General
may also approve alternative measures of comparable or
greater effectiveness in protecting the public from unusu-
ally dangerous or recidivistic sexual offenders in lieu of the
specific measures set forth in this section regarding sexu-
ally violent predators.

[(3) DEFINITIONS.—For purposes of this section:

[(A) The term “criminal offense against a victim who
is a minor” means any criminal offense in a range of of-
fenses specified by State law which is comparable to or
which exceeds the following range of offenses:

[(1) kidnapping of a minor, except by a parent;

[(ii) false imprisonment of a minor, except by a
parent;

[(iii) criminal sexual conduct toward a minor;

[(iv) solicitation of a minor to engage in sexual
conduct;

[(v) use of a minor in a sexual performance;
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[(vi) solicitation of a minor to practice prostitu-
tion;

[(vii) any conduct that by its nature is a sexual of-
fense against a minor;

[(viii) production or distribution of child pornog-
raphy, as described in section 2251, 2252, or 2252A of
title 18, United States Code; or

[(ix) an attempt to commit an offense described in
any of clauses (i) through (vii), if the State—

[(I) makes such an attempt a criminal of-
fense; and
[dI) chooses to include such an offense in
those which are criminal offenses against a victim
who is a minor for the purposes of this section.
For purposes of this subparagraph conduct which is crimi-
nal only because of the age of the victim shall not be con-
sidered a criminal offense if the perpetrator is 18 years of
age or younger.

[(B) The term “sexually violent offense” means any
criminal offense in a range of offenses specified by State
law which is comparable to or which exceeds the range of
offenses encompassed by aggravated sexual abuse or sex-
ual abuse (as described in sections 2241 and 2242 of title
18, United States Code, or as described in the State crimi-
nal code) or an offense that has as its elements engaging
in physical contact with another person with intent to com-
mit aggravated sexual abuse or sexual abuse (as described
in such sections of title 18, United States Code, or as de-
scribed in the State criminal code).

[(C) The term “sexually violent predator” means a per-
son who has been convicted of a sexually violent offense
and who suffers from a mental abnormality or personality
disorder that makes the person likely to engage in preda-
tory sexually violent offenses.

[(D) The term “mental abnormality” means a con-
genital or acquired condition of a person that affects the
emotional or volitional capacity of the person in a manner
that predisposes that person to the commission of criminal
sexual acts to a degree that makes the person a menace
to the health and safety of other persons.

[(E) The term “predatory” means an act directed at a
stranger, or a person with whom a relationship has been
established or promoted for the primary purpose of victim-
ization.

[(F) The term “employed, carries on a vocation” in-
cludes employment that is full-time or part-time for a pe-
riod of time exceeding 14 days or for an aggregate period
of time exceeding 30 days during any calendar year,
whether financially compensated, volunteered, or for the
purpose of government or educational benefit.

[(G) The term “student” means a person who is en-
rolled on a full-time or part-time basis, in any public or
private educational institution, including any secondary
school, trade, or professional institution, or institution of
higher education.
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[(b) REGISTRATION REQUIREMENT UPON RELEASE, PAROLE, SU-
PERVISED RELEASE, OR PROBATION.—An approved State registration
program established under this section shall contain the following
elements:

[(1) DUTIES OF RESPONSIBLE OFFICIALS.—

[(A) If a person who is required to register under this
section is released from prison, or placed on parole, super-
vised release, or probation, a State prison officer, the
court, or another responsible officer or official, shall—

[(i) inform the person of the duty to register and
obtain the information required for such registration;

[(ii) inform the person that if the person changes
residence address, the person shall report the change
of address as provided by State law;

[(ii) inform the person that if the person changes
residence to another State, the person shall report the
change of address as provided by State law and com-
ply with any registration requirement in the new
State of residence, and inform the person that the per-
son must also register in a State where the person is
employed, carries on a vocation, or is a student;

[(iv) obtain fingerprints and a photograph of the
person if these have not already been obtained in con-
nection with the offense that triggers registration; and

[(v) require the person to read and sign a form
stating that the duty of the person to register under
this section has been explained.

[(B) In addition to the requirements of subparagraph
(A), for a person required to register under subparagraph
(B) of subsection (a)(1), the State prison officer, the court,
or another responsible officer or official, as the case may
be, shall obtain the name of the person, identifying factors,
anticipated future residence, offense history, and docu-
mentation of any treatment received for the mental abnor-
mality or personality disorder of the person.

[(2) TRANSFER OF INFORMATION TO STATE AND FBI; PARTICI-

PATION IN NATIONAL SEX OFFENDER REGISTRY.—

[(A) STATE REPORTING.—State procedures shall ensure
that the registration information is promptly made avail-
able to a law enforcement agency having jurisdiction
where the person expects to reside and entered into the
appropriate State records or data system. State procedures
shall also ensure that conviction data and fingerprints for
persons required to register are promptly transmitted to
the Federal Bureau of Investigation.

[(B) NATIONAL REPORTING.—A State shall participate
in the national database established under section
170102(b) in accordance with guidelines issued by the At-
torney General, including transmission of current address
information and other information on registrants to the ex-
tent provided by the guidelines.

[(3) VERIFICATION.—

[(A) For a person required to register under subpara-
graph (A) of subsection (a)(1), State procedures shall pro-
vide for verification of address at least annually.
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[(B) The provisions of subparagraph (A) shall be ap-
plied to a person required to register under subparagraph
(B) of subsection (a)(1), except that such person must
verify the registration every 90 days after the date of the
initial release or commencement of parole.

[(4) NOTIFICATION OF LOCAL LAW ENFORCEMENT AGENCIES
OF CHANGES IN ADDRESS.—A change of address by a person re-
quired to register under this section shall be reported by the
person in the manner provided by State law. State procedures
shall ensure that the updated address information is promptly
made available to a law enforcement agency having jurisdic-
tion where the person will reside and entered into the appro-
priate State records or data system.

[(5) REGISTRATION FOR CHANGE OF ADDRESS TO ANOTHER
STATE.—A person who has been convicted of an offense which
requires registration under this section and who moves to an-
other State, shall report the change of address to the respon-
sible agency in the State the person is leaving, and shall com-
ply with any registration requirement in the new State of resi-
dence. The procedures of the State the person is leaving shall
ensure that notice is provided promptly to an agency respon-
sible for registration in the new State, if that State requires
registration.

[(6) LENGTH OF REGISTRATION.—A person required to reg-
ister under subsection (a)(1) shall continue to comply with this
section, except during ensuing periods of incarceration, until—

[(A) 10 years have elapsed since the person was re-
leased from prison or placed on parole, supervised release,
or probation; or

[(B) for the life of that person if that person—

[(i) has 1 or more prior convictions for an offense
described in subsection (a)(1)(A); or

[(ii) has been convicted of an aggravated offense
described in subsection (a)(1)(A); or

[(ii) has been determined to be a sexually violent

predator pursuant to subsection (a)(2).

[(7) REGISTRATION OF OUT-OF-STATE OFFENDERS, FEDERAL
OFFENDERS, PERSONS SENTENCED BY COURTS MARTIAL, AND OF-
FENDERS CROSSING STATE BORDERS.—As provided in guidelines
issued by the Attorney General, each State shall include in its
registration program residents who were convicted in another
State and shall ensure that procedures are in place to accept
registration information from—

[(A) residents who were convicted in another State,
convicted of a Federal offense, or sentenced by a court
martial; and

[(B) nonresident offenders who have crossed into an-
other State in order to work or attend school.

[(c) REGISTRATION OF OFFENDER CROSSING STATE BORDER.—
Any person who is required under this section to register in the
State in which such person resides shall also register in any State
iin which the person is employed, carries on a vocation, or is a stu-

ent.

[(d) PENALTY.—A person required to register under a State
program established pursuant to this section who knowingly fails



81

to so register and keep such registration current shall be subject
to criminal penalties in any State in which the person has so failed.

[(e) RELEASE OF INFORMATION.—

[(1) The information collected under a State registration
program may be disclosed for any purpose permitted under the
laws of the State.

[(2) The State or any agency authorized by the State shall
release relevant information that is necessary to protect the
public concerning a specific person required to register under
this section, except that the identity of a victim of an offense
that requires registration under this section shall not be re-
leased. The release of information under this paragraph shall
include the maintenance of an Internet site containing such in-
formation that is available to the public and instructions on
the process for correcting information that a person alleges to
be erroneous.

[(f) ImMmuNITY FOR GOOD FAITH CONDUCT.—Law enforcement
agencies, employees of law enforcement agencies and independent
contractors acting at the direction of such agencies, and State offi-
cials shall be immune from liability for good faith conduct under
this section.

[(g) COMPLIANCE.—

[(1) COMPLIANCE DATE.—Each State shall have not more
than 3 years from the date of enactment of this Act in which
to implement this section, except that the Attorney General
may grant an additional 2 years to a State that is making good
faith efforts to implement this section.

[(2) INELIGIBILITY FOR FUNDS.—

[(A) A State that fails to implement the program as
described in this section shall not receive 10 percent of the
funds that would otherwise be allocated to the State under
section 506 of the Omnibus Crime Control and Safe
Streets Act of 1968 (42 U.S.C. 3765).

[(B) REALLOCATION OF FUNDS.—Any funds that are
not allocated for failure to comply with this section shall
be reallocated to States that comply with this section.

[(h) FINGERPRINTS.—Each requirement to register under this
section shall be deemed to also require the submission of a set of
fingerprints of the person required to register, obtained in accord-
ance with regulations prescribed by the Attorney General under
section 170102(h).

[(i) GRANTS TO STATES FOR COSTS OF COMPLIANCE.—

[(1) PROGRAM AUTHORIZED.—

[(A) IN GENERAL.—The Director of the Bureau of Jus-
tice Assistance (in this subsection referred to as the ‘Direc-
tor’) shall carry out a program, which shall be known as
the “Sex Offender Management Assistance Program” (in
this subsection referred to as the “SOMA program”), under
which the Director shall award a grant to each eligible
State to offset costs directly associated with complying
with this section.

[(B) Usks oF FUNDS.—Each grant awarded under this
subsection shall be—

[(i) distributed directly to the State for distribu-
tion to State and local entities; and
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[(ii) used for training, salaries, equipment, mate-
rials, and other costs directly associated with com-
plying with this section.

[(2) ELIGIBILITY.—

[(A) APPLICATION.—To be eligible to receive a grant
under this subsection, the chief executive of a State shall,
on an annual basis, submit to the Director an application
(in such form and containing such information as the Di-
rector may reasonably require) assuring that—

[(i) the State complies with (or made a good faith
effort to comply with) this section; and

[(ii)) where applicable, the State has penalties
comparable to or greater than Federal penalties for
crimes listed in this section, except that the Director
may waive the requirement of this clause if a State
demonstrates an overriding need for assistance under
this subsection.

[(B) REGULATIONS.—

[(i) IN GENERAL.—Not later than 90 days after the
date of enactment of this subsection, the Director shall
promulgate regulations to implement this subsection
(including the information that must be included and
the requirements that the States must meet) in sub-
mitting the applications required under this sub-
section. In allocating funds under this subsection, the
Director may consider the annual number of sex of-
fenders registered in each eligible State’s monitoring
and notification programs.

[(ii) CERTAIN TRAINING PROGRAMS.—Prior to im-
plementing this subsection, the Director shall study
the feasibility of incorporating into the SOMA pro-
gram the activities of any technical assistance or
training program established as a result of section
40152 of this Act. In a case in which incorporating
such activities into the SOMA program will eliminate
duplication of efforts or administrative costs, the Di-
rector shall take administrative actions, as allowable,
and make recommendations to Congress to incorporate
such activities into the SOMA program prior to imple-
menting the SOMA program.

[(3) AUTHORIZATION OF APPROPRIATIONS.—There is author-
ized to be appropriated for each of the fiscal years 2004
through 2007 such sums as may be necessary to carry out the
provisions of section 1701(d)(10) of the Omnibus Crime Control
and Safe Streets Act of 1968 (42 U.S.C. 3796dd(d)(10)), as
added by the PROTECT Act.

[(j) NOTICE OF ENROLLMENT AT OR EMPLOYMENT BY INSTITU-
TIONS OF HIGHER EDUCATION.—

[(1) NOTICE BY OFFENDERS.—

[(A) IN GENERAL.—In addition to any other require-
ments of this section, any person who is required to reg-
ister in a State shall provide notice as required under
State law—
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[(i) of each institution of higher education in that

State at which the person is employed, carries on a vo-

cation, or is a student; and

[(ii) of each change in enrollment or employment
status of such person at an institution of higher edu-
cation in that State.

[(B) CHANGE IN STATUS.—A change in status under
subparagraph (A)(ii) shall be reported by the person in the
manner provided by State law. State procedures shall en-
sure that the updated information is promptly made avail-
able to a law enforcement agency having jurisdiction
where such institution is located and entered into the ap-
propriate State records or data system.

[(2) STATE REPORTING.—State procedures shall ensure that
the registration information collected under paragraph (1)—

[(A) is promptly made available to a law enforcement
agency having jurisdiction where such institution is lo-
cated; and

[(B) entered into the appropriate State records or data
system.

[(3) REQUEST.—Nothing in this subsection shall require an
educational institution to request such information from any
State.

[SEC. 170102. FBI DATABASE.

[(a) DEFINITIONS.—For purposes of this section—

[(1) the term “FBI” means the Federal Bureau of Inves-
tigation;

[(2) the terms “criminal offense against a victim who is a
minor”, “sexually violent offense”, “sexually violent predator”,
“mental abnormality”, “predatory”, “employed, carries on a vo-
cation”, and “student” have the same meanings as in section
170101(a)(3); and

[(3) the term “minimally sufficient sexual offender reg-
istration program” means any State sexual offender registra-
tion program that—

[(A) requires the registration of each offender who is
convicted of an offense in a range of offenses specified by
State law which is comparable to or exceeds that described
in subparagraph (A) or (B) of section 170101(a)(1);

[(B) participates in the national database established
under subsection (b) of this section in conformity with
guidelines issued by the Attorney General,

[(C) provides for verification of address at least annu-
ally;

[(D) requires that each person who is required to reg-
ister under subparagraph (A) shall do so for a period of not
less than 10 years beginning on the date that such person
was released from prison or placed on parole, supervised
release, or probation.

[(b) ESTABLISHMENT.—The Attorney General shall establish a
national database at the Federal Bureau of Investigation to track
the whereabouts and movement of—

[(1) each person who has been convicted of a criminal of-
fense against a victim who is a minor;
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[(2) each person who has been convicted of a sexually vio-
lent offense; and

[(3) each person who is a sexually violent predator.

[(c) REGISTRATION REQUIREMENT.—KEach person described in
subsection (b) who resides in a State that has not established a
minimally sufficient sexual offender registration program shall reg-
ister a current address, fingerprints of that person, and a current
photograph of that person with the FBI for inclusion in the data-
base established under subsection (b) for the time period specified
under subsection (d).

[(d) LENGTH OF REGISTRATION.—A person described in sub-
section (b) who is required to register under subsection (c) shall, ex-
cept during ensuing periods of incarceration, continue to comply
with this section—

[(1) until 10 years after the date on which the person was
released from prison or placed on parole, supervised release, or
probation; or

[(2) for the life of the person, if that person—

[(A) has 2 or more convictions for an offense described
in subsection (b);

[(B) has been convicted of aggravated sexual abuse, as
defined in section 2241 of title 18, United States Code, or
in a comparable provision of State law; or

[(C) has been determined to be a sexually violent
predator.

[(e) VERIFICATION.—

[(1) PERSONS CONVICTED OF AN OFFENSE AGAINST A MINOR
OR A SEXUALLY VIOLENT OFFENSE.—In the case of a person re-
quired to register under subsection (c), the FBI shall, during
the period in which the person is required to register under
subsection (d), verify the person’s address in accordance with
guidelines that shall be promulgated by the Attorney General.
Such guidelines shall ensure that address verification is accom-
plished with respect to these individuals and shall require the
submission of fingerprints and photographs of the individual.

[(2) SEXUALLY VIOLENT PREDATORS.—Paragraph (1) shall
apply to a person described in subsection (b)(3), except that
such person must verify the registration once every 90 days
after the date of the initial release or commencement of parole
of that person.

[(f) CoMMUNITY NOTIFICATION.—

[(1) IN GENERAL.—Subject to paragraph (2), the FBI may
release relevant information concerning a person required to
register under subsection (c) that is necessary to protect the
public.

[(2) IDENTITY OF VICTIM.—In no case shall the FBI release
the identity of any victim of an offense that requires registra-
tion by the offender with the FBI.

[(g) NOTIFICATION OF FBI OF CHANGES IN RESIDENCE.—

[(1) ESTABLISHMENT OF NEW RESIDENCE.—For purposes of
this section, a person shall be deemed to have established a
new residence during any period in which that person resides
for not less than 10 days.

[(2) PERSONS REQUIRED TO REGISTER WITH THE FBIL.—Each
establishment of a new residence, including the initial estab-
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lishment of a residence immediately following release from
prison, or placement on parole, supervised release, or proba-
tion, by a person required to register under subsection (c) shall
be reported to the FBI not later than 10 days after that person
establishes a new residence.

[(3) INDIVIDUAL REGISTRATION REQUIREMENT.—A person
required to register under subsection (c¢) or under a State sex-
ual offender offender registration program, including a pro-
gram established under section 170101, who changes address
to a State other than the State in which the person resided at
the time of the immediately preceding registration shall, not
later than 10 days after that person establishes a new resi-
dence, register a current address, fingerprints, and photograph
of that person, for inclusion in the appropriate database,
with—

[(A) the FBI; and

[(B) the State in which the new residence is estab-
lished.

[(4) STATE REGISTRATION REQUIREMENT.—Any time any
State agency in a State with a minimally sufficient sexual of-
fender registration program, including a program established
under section 170101, is notified of a change of address by a
person required to register under such program within or out-
side of such State, the State shall notify—

[(A) the law enforcement officials of the jurisdiction to
which, and the jurisdiction from which, the person has re-
located; and

[(B) the FBIL.

[(5) VERIFICATION.—

[(A) NOTIFICATION OF LOCAL LAW ENFORCEMENT OFFI-
c1ALS.—The FBI shall ensure that State and local law en-
forcement officials of the jurisdiction from which, and the
State and local law enforcement officials of the jurisdiction
to which, a person required to register under subsection (c)
relocates are notified of the new residence of such person.

[(B) NOTIFICATION OF FBI.—A State agency receiving
notification under this subsection shall notify the FBI of
the new residence of the offender.

[(C) VERIFICATION.—

[(i) STATE AGENCIES.—If a State agency cannot
verify the address of or locate a person required to
register with a minimally sufficient sexual offender
registration program, including a program established
under section 170101, the State shall immediately no-
tify the FBL

[(Gii) FBI.—If the FBI cannot verify the address of
or locate a person required to register under sub-
section (c¢) or if the FBI receives notification from a
State under clause (i), the FBI shall—

[(I) classify the person as being in violation of
the registration requirements of the national data-
base; and

[(II) add the name of the person to the Na-
tional Crime Information Center Wanted person
file and create a wanted persons record: Provided,
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That an arrest warrant which meets the require-
ments for entry into the file is issued in connec-
tion with the violation.

[(h) FINGERPRINTS.—

[(1) FBI REGISTRATION.—For each person required to reg-
ister under subsection (c), fingerprints shall be obtained and
verified by the FBI or a local law enforcement official pursuant
to regulations issued by the Attorney General.

[(2) STATE REGISTRATION SYSTEMS.—In a State that has a
minimally sufficient sexual offender registration program, in-
cluding a program established under section 170101, finger-
prints required to be registered with the FBI under this section
shall be obtained and verified in accordance with State require-
ments. The State agency responsible for registration shall en-
sure that the fingerprints and all other information required to
be registered is registered with the FBI.

[(i) PENALTY.—A person who is—

[(1) required to register under paragraph (1), (2), or (3) of
subsection (g) of this section and knowingly fails to comply
with this section;

[(2) required to register under a sexual offender registra-
tion program in the person’s State of residence and knowingly
fails to register in any other State in which the person is em-
ployed, carries on a vocation, or is a student;

[(3) described in section 4042(c)(4) of title 18, United
States Code, and knowingly fails to register in any State in
which the person resides, is employed, carries on a vocation, or
is a student following release from prison or sentencing to pro-
bation; or

[(4) sentenced by a court martial for conduct in a category
specified by the Secretary of Defense under section 115(a)(8)(C)
of title I of Public Law 105-119, and knowingly fails to register
in any State in which the person resides, is employed, carries
on a vocation, or is a student following release from prison or
sentencing to probation, shall, in the case of a first offense
under this subsection, be imprisoned for not more than 1 year
and, in the case of a second or subsequent offense under this
subsection, be imprisoned for not more than 10 years.

[(j) RELEASE OF INFORMATION.—The information collected by
the FBI under this section shall be disclosed by the FBI—

[(1) to Federal, State, and local criminal justice agencies
for—

[(A) law enforcement purposes; and
[(B) community notification in accordance with section

170101(d)(3); and

[(2) to Federal, State, and local governmental agencies re-
sponsible for conducting employment-related background
checks under section 3 of the National Child Protection Act of
1993 (42 U.S.C. 5119a).

[(k) NoOTIFICATION UPON RELEASE.—Any State not having es-
tablished a program described in section 170102(a)(3) must—

[(1) upon release from prison, or placement on parole, su-
pervised release, or probation, notify each offender who is con-
victed of an offense described in subparagraph (A) or (B) of sec-
tion 170101(a)(1) of their duty to register with the FBI; and
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[(2) notify the FBI of the release of each offender who is
convicted of an offense described in subparagraph (A) or (B) of
section 170101(a)(1).]

* * * & * * *

SECTION 8 OF THE PAM LYCHNER SEXUAL OFFENDER
TRACKING AND IDENTIFICATION ACT OF 1996

[SEC. 8. IMMUNITY FOR GOOD FAITH CONDUCT.

[State and Federal law enforcement agencies, employees of
State and Federal law enforcement agencies, and State and Fed-
eral officials shall be immune from liability for good faith conduct
under section 170102.1]

SECTION 210304 OF THE DNA IDENTIFICATION ACT OF
1994

SEC. 210304. INDEX TO FACILITATE LAW ENFORCEMENT EXCHANGE
OF DNA IDENTIFICATION INFORMATION.
(a) ESTABLISHMENT OF INDEX.—The Director of the Federal Bu-
reau of Investigation may establish an index of—
(1) DNA identification records of—

* * *k & * * *k

(C) other persons whose DNA samples are collected
under applicable legal authoritiesl, provided that DNA
profiles from arrestees who have not been charged in an
indictment or information with a crime, and DNA samples
that are voluntarily submitted solely for elimination pur-
poses shall not be included in the National DNA Index
System];

* * *k & * * *k

[(d) EXPUNGEMENT OF RECORDS.—

[(1) BY DIRECTOR.—(A) The Director of the Federal Bureau
of Investigation shall promptly expunge from the index de-
scribed in subsection (a) the DNA analysis of a person included
in the index on the basis of a qualifying Federal offense or a
qualifying District of Columbia offense (as determined under
sections 3 and 4 of the DNA Analysis Backlog Elimination Act
of 2000, respectively) if the Director receives, for each convic-
tion of the person of a qualifying offense, a certified copy of a
final court order establishing that such conviction has been
overturned.

[(B) For purposes of subparagraph (A), the term “quali-
fying offense” means any of the following offenses:

[(i) A qualifying Federal offense, as determined under
section 3 of the DNA Analysis Backlog Elimination Act of
2000.

[(i1) A qualifying District of Columbia offense, as de-
termined under section 4 of the DNA Analysis Backlog
Elimination Act of 2000.

[({iii) A qualifying military offense, as determined
under section 1565 of title 10, United States Code.
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[(C) For purposes of subparagraph (A), a court order is not
“final” if time remains for an appeal or application for discre-
tionary review with respect to the order.

[(2) By STATES.—(A) As a condition of access to the index
described in subsection (a), a State shall promptly expunge
from that index the DNA analysis of a person included in the
index by that State if—

[(i) the responsible agency; or official of that State re-
ceives, for each conviction of the person of an offense on
the basis of which that analysis was or could have been in-
cluded in the index, a certified copy of a final court order
establishing that such conviction has been overturned; or

[(ii) the person has not been convicted of an offense on
the basis of which that analysis was or could have been in-
cluded in the index, and all charges for which the analysis
was or could have been included in the index have been
dismissed or resulted in acquittal.

[(B) For purposes of subparagraph (A), a court order is not
“final” if time remains for an appeal or application for discre-
tionary review with respect to the order.

[(e) AUTHORITY FOR KEYBOARD SEARCHES.—

[(1) IN GENERAL.—The Director shall ensure that any per-
son who is authorized to access the index described in sub-
section (a) for purposes of including information on DNA iden-
tification records or DNA analyses in that index may also ac-
cess that index for purposes of carrying out a one-time key-
board search on information obtained from any DNA sample
lawfully collected for a criminal justice purpose except for a
DNA sample voluntarily submitted solely for elimination pur-
poses.

[(2) DEFINITION.—For purposes of paragraph (1), the term
“keyboard search” means a search under which information ob-
tained from a DNA sample is compared with information in
the index without resulting in the information obtained from
a DNA sample being included in the index.

[(3) No PREEMPTION.—This subsection shall not be con-
strued to preempt State law.]

* * & & * * &

SECTION 3 OF THE DNA ANALYSIS BACKLOG
ELIMINATION ACT OF 2000

SEC. 3. COLLECTION AND USE OF DNA IDENTIFICATION INFORMA-
TION FROM CERTAIN FEDERAL OFFENDERS.
(a) COoLLECTION OF DNA SAMPLES.—

(1) FrROM INDIVIDUALS IN CUSTODY.—[The Directorl
(A) The Attorney General may, as provided by the At-
torney General by regulation, collect DNA samples from in-
dividuals who are arrested, detained, or convicted under
the authority of the United States. The Attorney General
may delegate this function within the Department of Jus-
tice as provided in section 510 of title 28, United States
Code, and may also authorize and direct any other agency
of the United States that arrests or detains individuals or
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supervises individuals facing charges to carry out any func-
tion and exercise any power of the Attorney General under
this section.

(B) The Director of the Bureau of Prisons shall collect
a DNA sample from each individual in the custody of the
Bureau of Prisons who is, or has been, convicted of a quali-
fying Federal offense (as determined under subsection (d))
or a qualifying military offense, as determined under sec-
tion 1565 of title 10, United States Code.

* * * * * * *

(3) INDIVIDUALS ALREADY IN cODIS.—For each individual
described in paragraph (1) or (2), if the Combined DNA Index
System (in this section referred to as “CODIS”) of the Federal
Bureau of Investigation contains a DNA analysis with respect
to that individual, or if a DNA sample has been collected from
that individual under section 1565 of title 10, United States
Code, the [Director of the Bureau of Prisons]l Attorney Gen-
eral, the Director of the Bureau of Prisons, or the probation of-
fice responsible (as applicable) may (but need not) collect a
DNA sample from that individual.

(4) COLLECTION PROCEDURES.—(A) The [Director of the
Bureau of Prisons] Attorney General, the Director of the Bu-
reau of Prisons, or the probation office responsible (as applica-
ble) may use or authorize the use of such means as are reason-
ably necessary to detain, restrain, and collect a DNA sample
from an individual who refuses to cooperate in the collection of
the sample.

(B) The [Director of the Bureau of Prisons] Attorney Gen-
eral, the Director of the Bureau of Prisons, or the probation of-
fice, as appropriate, may enter into agreements with units of
State or local government or with private entities to provide for
the collection of the samples described in paragraph (1) or (2).

* * *k & * * *k

(b) ANALYSIS AND USE OF SAMPLES.—The [Director of the Bu-
reau of Prisons] Attorney General, the Director of the Bureau of
Prisons, or the probation office responsible (as applicable) shall fur-
nish each DNA sample collected under subsection (a) to the Direc-
tor of the Federal Bureau of Investigation, who shall carry out a
DNA analysis on each such DNA sample and include the results
in CODIS.

* * * * * * *

TITLE 28, UNITED STATES CODE

* * *k & * * *k

PART V—PROCEDURE

* * *k & * * *k
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CHAPTER 119—EVIDENCE; WITNESSES

Sec.
1821. Per diem and mileage generally; subsistence.

k & k * * * *
1826A. Marital communications and adverse spousal privilege.

% * * * % * *

§ 1826A. Marital communications and adverse spousal privi-
lege

The confidential marital communication privilege and the ad-
verse spousal privilege shall be inapplicable in any Federal pro-
ceeding in which a spouse is charged with a crime against—

(1) a child of either spouse; or
(2) a child under the custody or control of either spouse.

* * *k & * * *k

PART VI—PARTICULAR PROCEEDINGS

% * * * % * *

CHAPTER 153—HABEAS CORPUS

* * *k & * * *k

§ 2254, State custody; remedies in federal courts
(a) kock ok
ES * * % %k * *

G)(1) A court, justice, or judge shall not have jurisdiction to
constder any claim relating to the judgment or sentence in an appli-
cation described under paragraph (2), unless the applicant shows
that the claim qualifies for consideration on the grounds described
in subsection (e)(2). Any such application that is presented to a
court, justice, or judge other than a district court shall be trans-
ferred to the appropriate district court for consideration or dis-
missal in conformity with this subsection, except that a court of ap-
peals panel must authorize any second or successive application in
conformity with section 2244 before any consideration by the district
court.

(2) This subsection applies to an application for a writ of ha-
beas corpus on behalf of a person in custody pursuant to the judg-
ment of a State court for a crime that involved the killing of a indi-
vidual who has not attained the age of 18 years.

(3) For an application described in paragraph (2), the following
requirements shall apply in the district court:

(A) Any motion by either party for an evidentiary hearing
shall be filed and served not later than 90 days after the State
files its answer or, if no timely answer is filed, the date on
which such answer is due.

(B) Any motion for an evidentiary hearing shall be granted
or denied not later than 30 days after the date on which the
party opposing such motion files a pleading in opposition to
such motion or, if no timely pleading in opposition is filed, the
date on which such pleading in opposition is due.

(C) Any evidentiary hearing shall be—
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(i) convened not less than 60 days after the order
granting such hearing; and

(ii) completed not more than 150 days after the order
granting such hearing.

(D) A district court shall enter a final order, granting or
denying the application for a writ of habeas corpus, not later
than 15 months after the date on which the State files its an-
swer or, if no timely answer is filed, the date on which such an-
swer is due, or not later than 60 days after the case is sub-
mitted for decision, whichever is earlier.

(E) If the district court fails to comply with the require-
ments of this paragraph, the State may petition the court of ap-
peals for a writ of mandamus to enforce the requirements. The
court of appeals shall grant or deny the petition for a writ of
mandamus not later than 30 days after such petition is filed
with the court.

(4) For an application described in paragraph (2), the following
requirements shall apply in the court of appeals:

(A) A timely filed notice of appeal from an order issuing a
writ of habeas corpus shall operate as a stay of that order pend-
ing final disposition of the appeal.

(B) The court of appeals shall decide the appeal from an
order granting or denying a writ of habeas corpus—

(i) not later than 120 days after the date on which the
brief of the appellee is filed or, if no timely brief is filed,
the date on which such brief is due; or

(ii) if a cross-appeal is filed, not later than 120 days
after the date on which the appellant files a brief in re-
sponse to the issues presented by the cross-appeal or, if no
timely brief is filed, the date on which such brief is due.
(C)(i) Following a decision by a panel of the court of ap-

peals under subparagraph (B), a petition for panel rehearing is
not allowed, but rehearing by the court of appeals en banc may
be requested. The court of appeals shall decide whether to grant
a petition for rehearing en banc not later than 30 days after the
date on which the petition is filed, unless a response is re-
quired, in which case the court shall decide whether to grant
the petition not later than 30 days after the date on which the
response is filed or, if no timely response is filed, the date on
which the response is due.

(i) If rehearing en banc is granted, the court of appeals
shall make a final determination of the appeal not later than
120 days after the date on which the order granting rehearing
en banc is entered.

(D) If the court of appeals fails to comply with the require-
ments of this paragraph, the State may petition the Supreme
Court or a justice thereof for a writ of mandamus to enforce the
requirements.

(5)(A) The time limitations under paragraphs (3) and (4) shall
apply to an initial application described in paragraph (2), any sec-
ond or successive application described in paragraph (2), and any
redetermination of an application described in paragraph (2) or re-
lated appeal following a remand by the court of appeals or the Su-
preme Court for further proceedings.
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(B) In proceedings following remand in the district court, time
limits running from the time the State files its answer under para-
graph (3) shall run from the date the remand is ordered if further
briefing is not required in the district court. If there is further brief-
ing following remand in the district court, such time limits shall
run from the date on which a responsive brief is filed or, if no time-
ly responsive brief is filed, the date on which such brief is due.

(C) In proceedings following remand in the court of appeals, the
time limit specified in paragraph (4)(B) shall run from the date the
remand is ordered if further briefing is not required in the court of
appeals. If there is further briefing in the court of appeals, the time
limit specified in paragraph (4)(B) shall run from the date on which
a responsive brief is filed or, if no timely responsive brief is filed,
from the date on which such brief is due.

(6) The failure of a court to meet or comply with a time limita-
tion under this subsection shall not be a ground for granting relief
from a judgment of conviction or sentence, nor shall the time limita-
tions under this subsection be construed to entitle a capital appli-
cant to a stay of execution, to which the applicant would otherwise
not be entitled, for the purpose of litigating any application or ap-
peal.

* * * & * * *

SECTION 471 OF THE SOCIAL SECURITY ACT
STATE PLAN FOR FOSTER CARE AND ADOPTION ASSISTANCE

SEC. 471. (a) In order for a State to be eligible for payments
under this part, it shall have a plan approved by the Secretary
which—

* * * * * * *

(20)(A) unless an election provided for in subparagraph (B)
is made with respect to the State, provides procedures for
criminal records checks, including checks of national crime in-
formation databases (as defined in section 534(e)(3)(A) of title
28, United States Code), for any prospective foster or adoptive
parent before the foster or adoptive parent may be finally ap-
proved for placement of a child [on whose behalf foster care
maintenance payments or adoption assistance payments are to
be madel regardless of whether foster care maintenance pay-
ments or adoption assistance payments are to be made on be-
half of the child under the State plan under this part, includ-
ing procedures requiring that—

(i) in any case involving a child on whose behalf such
payments are to be so made in which a record check re-
veals a felony conviction for child abuse or neglect, for
spousal abuse, for a crime against children (including child
pornography), or for a crime involving violence, including
rape, sexual assault, or homicide, but not including other
physical assault or battery, if a State finds that a court of
competent jurisdiction has determined that the felony was
committed at any time, such final approval shall not be
granted; and
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(i1) in any case involving a child on whose behalf such
payments are to be so made in which a record check re-
veals a felony conviction for physical assault, battery, or a
drug-related offense, if a State finds that a court of com-
petent jurisdiction has determined that the felony was
committed within the past 5 years, such final approval
shall not be granted; and
(B) subparagraph (A) shall not apply to a State plan if, on
or before September 30, 2005, the Governor of the State has no-
tified the Secretary in writing that the State has elected to
make subparagraph (A) inapplicable to the State, or if, on or
before such date, the State legislature, by law, has elected to
make subparagraph (A) inapplicable to the State; and

(C) provides that the State shall—

(i) check any child abuse and neglect registry main-
tained by the State for information on any prospective fos-
ter or adoptive parent and on any other adult living in the
home of such a prospective parent, and request any other
State in which any such prospective parent or other adult
has resided in the preceding 5 years, to enable the State to
check any child abuse and neglect registry maintained by
such other State for such information, before the prospec-
tive foster or adoptive parent may be finally approved for
placement of a child, regardless of whether foster care
maintenance payments or adoption assistance payments are
to be made on behalf of the child under the State plan
under this part;

(it) comply with any request described in clause (i) that
is received from another State; and

(iti) have in place safeguards to prevent the unauthor-
ized disclosure of information in any child abuse and ne-
glect registry maintained by the State, and to prevent any
such information obtained pursuant to this subparagraph
from being used for a purpose other than the conducting of
background checks in foster or adoptive placement cases;

[Pursuant to section 502(c)(2) of HR 3132, effective October 1, 2007
paragraph (20) reads as follows:]
(20)(A) [unless an election provided for in subparagraph
(B) is made with respect to the State,] provides procedures for
criminal records checks for any prospective foster or adoptive
parent before the foster or adoptive parent may be finally ap-
proved for placement of a child on whose behalf foster care
maintenance payments or adoption assistance payments are to
be made under the State plan under this part, including proce-
dures requiring that—
(i) in any case in which a record check reveals a felony
conviction for child abuse or neglect, for spousal abuse, for
a crime against children (including child pornography), or
for a crime involving violence, including rape, sexual as-
sault, or homicide, but not including other physical assault
or battery, if a State finds that a court of competent juris-
diction has determined that the felony was committed at
any time, such final approval shall not be granted; and
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(ii) in any case in which a record check reveals a fel-
ony conviction for physical assault, battery, or a drug-re-
lated offense, if a State finds that a court of competent ju-
risdiction has determined that the felony was committed
within the past 5 years, such final approval shall not be
granted; and
[(B) subparagraph (A) shall not apply to a State plan if

the Governor of the State has notified the Secretary in writing
that the State has elected to make subparagraph (A) inappli-
cable to the State, or if the State legislature, by law, has elect-
ed to make subparagraph (A) inapplicable to the State; and]

[(C)] (B) provides that the State shall—

(i) check any child abuse and neglect registry
maintained by the State for information on any pro-
spective foster or adoptive parent and on any other
adult living in the home of such a prospective parent,
and request any other State in which any such pro-
spective parent or other adult has resided in the pre-
ceding 5 years, to enable the State to check any child
abuse and neglect registry maintained by such other
State for such information, before the prospective fos-
ter or adoptive parent may be finally approved for
placement of a child, regardless of whether foster care
maintenance payments or adoption assistance pay-
ments are to be made on behalf of the child under the
State plan under this part;

(i1) comply with any request described in clause (i)
that is received from another State; and

(iii) have in place safeguards to prevent the unau-
thorized disclosure of information in any child abuse
and neglect registry maintained by the State, and to
prevent any such information obtained pursuant to
this subparagraph from being used for a purpose other
than the conducting of background checks in foster or
adoptive placement cases;

* * * * * * *
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MELISSA A. HAS
‘CHIRIS CHOCOLA, INDIANA
DEVIN NUNES, CALIFORNIA

ALUSON H. GILES,

‘CHIEF OF STAFF

The Honorable F. James Sensenbrenner, Jr.
Chairman

Committee on the Judiciary

2138 Rayburn House Office Building
Washington, DC 20515

Dear Chairman Sensenbrenner:

I'am writing concerning H.R. 3132, the “Children’s Safety Act of 2005,” which was ordered reported to the
House by the Committee on the Judiciary on July 27, 2005,

As you know, the Committee on Ways and Means has jurisdiction over matters concerning certain child
welfare programs, particularly as they pertain to foster care and adoption. Iam pleased to acknowledge the
agreement, outlined in the attached chart, between our Committees to address changes you will include in the
Manager’s Amendment to the bill. Thus, in order to expedite this legislation for floor consideration, the Ways and
Means Committee agrees to forgo action on this bill based on the agreement reached by our Commitiees and that no
other provisions affecting the jurisdiction of the Ways and Means Committee are included in the Manager’s
Amendmeat, This is being done with the understanding that it does not in any way prejudice the Committee with
respect to the appointment of conferees or its jurisdictional prerogatives on this or similar legislation.

I'would appreciate your response to this letter, confirming this understanding with respect to H.R. 3132,
and would ask that a copy of our exchange of letters on this matter be included in your committee report.

Best regards,

Bill Thomas
Chairman

Attachment

cc: The Honorable I, Dennis Hastert
The Honorable Tom DeLay
The Honorable Roy Blunt
The Honorable Nancy Pelosi
‘The Honorable Steny Hoyer
The Honorable John Conyers, Jr.
The Honorable Charles B. Rangel
M, John Sullivan, Parliamentarian

bee:  Allison Giles
Shahira Knight
David Kavanaugh
Matt Weidinger
Carren Turko
Diane Kirkland
Peter Sloan
Chron File
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ATTACHMENT

WAYS AND MEANS AMENDMENTS RELATED TO INTRODUCED VERSION OF
H.R. 3132, THE “CHILDREN’S SAFETY ACT OF 2005”

Issue Judiciary and Ways and Means Agreed Changes
Sec. 503 (b) . Should read “(b) Limitation - An officer may use the
Limitation authority under subsection (a} only for the purpose of

conducting the background checks required under section
471(a)(20) of the Social Security Act."

Sec. 503 (e) : Strike "placement of foster or adoptive children." and replace
Child Welfare Agency Defined with "licensing or approval of prospective foster or adoptive
parents.”
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JOHN CONYERS, JR., Michigan
"RANKING MINORITY MEMBER

HOWARD L BERMAN, Calitorria

ITH, Washington
CHRIS VAN HOLLEN, Marviand

2138 RavBURN House OFFICE BUILDING
WasHnGTON, DC 20515-6216

{202) 225-3951

http:fww house.govfjudiciary

September 8, 2005 .

The Honorable William M. Thomas
Chairman

House Commuttee on Ways and Means
1102 Longworth HOB

Washington, D.C. 20515

Dear Chairman Thomas:

This letter responds to your letter dated Septernber 8, 2005, concerning H.R. 3132, the
“Children’s Safety Act of 2005.” I agree that the bill contains matters within the jurisdiction of
the House Committee on Ways and Means and appreciate your willingness to waive your right to
a referral of consideration of H.R. 3132, so that we may proceed to the floor. Your waiver does
not prejudice the jurisdictional interest and prerogatives of your committee.

Pursuant to your request, a copy of your letter and this letter will be included in the

Committec report.

cc: The Honorable J. Dennis Hastert
The Honorable John Conyers, Ir.

. JAMES SENSENBRENNER, JR.
airmpn




98

MARKUP TRANSCRIPT

BUSINESS MEETING
WEDNESDAY, JULY 27, 2005

HOUSE OF REPRESENTATIVES,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 10:38 a.m., in Room
2141, Rayburn House Office Building, Hon. F. James Sensen-
brenner, Jr. (Chairman of the Committee) presiding.

[Intervening business.]

Chairman SENSENBRENNER. Pursuant to notice, I now call up the
bill H.R. 3132, the “Children’s Safety Act of 2005,” for purposes of
markup and move its favorable recommendation to the House.
Without objection, the bill will be considered as read and open for
amendment at any point.

[The bill, H.R. 3132, follows:]
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109111 CONGRESS
B9 HLR. 3132

To make improvements to the national sex offender registration program,
and for other purposes.

IN THE HOUSE OF REPRESENTATIVES
JUNE 30, 2005

Mr. SENSENBRENNER (for himself, Mr. GREEN of Wisconsin, Mr. DELAY, Mr.

[am—

AN K B~ W

Forey, Mr. Coasor, Mr. Pog, Ms. GINNY BROWN-WAITE of Florida,
Mr. GILLMOR, Mr. POMEROY, Mr. CRAMER, and Mr. GRAVES) introduced
the following bill; which was referred to the Committee on the Judiciary,
and in addition to the Committee on Ways and Means, for a period to
be subsequently determined by the Speaker, in each case for consider-
ation of such provisions as fall within the jurisdiction of the committee
concerned

A BILL

To make improvements to the national sex offender
registration program, and for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as the
“Children’s Safety Act of 2005,

(b) TABLE OF CONTENTS.

Sece. 1. Short title; table of contents.
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TITLE I—SEX OFFENDER REGISTRATION AND NOTIFICATION

ACT

Sec. 101. Short title.
See. 102. Declaration of purpose.

Subtitle A—Jacob Wetterling Sex Offender Registration and Notification

Sec.

Sec.
Sec.
See.
Sec.
Sec.
Sec.

Sec.
Sec.
Sec.
Sec.
Sec.

Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

Sec.

Sec.

Sec.

Sec.

Sec.
Sec.
Sec.

Sec.
Sec.
Sec.
Sec.

1

—

112.

113

114.

115
116
117

118
119

120.

121
122

123.

124
125
126

127.
128.

129

130.

131

1:

2

1.

Program
i}

Relevant definitions, including Amie Zyla expansion of sex offender
definition and expanded inclusion of c¢hild predators.

Registry requirements for jurisdictions.

Registry requirements for sex offenders.

Information required in registration.

Duration of registration requirement.

In person verification.

Duty to notify sex offenders of registration requirements and to reg-
ister.

Jessica Lunsford Address Verification Program.

National Sex Offender Registry.

Dru Sjodin National Sex Offender Public Website.

Public access to sex offender information through the Internet.

Megan Nicole Kanka and Alexandra Nicole Zapp Community Notifi-
cation Program.

Actions to be taken when sex offender fails to comply.

Immunity for good faith conduct.

Development and availability of registry management software.

Federal duty when State programs not minimally sufficient.

Period for implementation by jurisdictions.

Failure to comply.

Sex Offender Management Assistance (SOMA) Program.

Demonstration project for use of electronic monitoring devices.

National Center for Missing and Exploited Children access to Inter-
state Identification Index.

Limited immunity for National Center for Missing and Exploited
Children with respect to CyberTipline.

Subtitle B—Criminal Law Enforcement of Registration Requirements

153.
154.

155.

201.
202.
203.
204.

. Amendments to title 18, United States Code, relating to sex offender

registration.

. Investigation by United States Marshals of sex offender violations of

registration requirements.
Sex offender apprehension grants.
Use of any controlled substance to facilitate sex offense.
Repeal of predecessor sex offender program.

TITLE II—DNA FINGERPRINTING

Short title.

Expanding use of DNA to identify and prosecute sex offenders.
Stopping Violent Predators Against Children.

Model code on investigating missing persons and deaths.

TITLE HI—PREVENTION AND DETERRENCE OF CRIMES AGAINST

CHILDREN ACT OF 2005

«HR 3132 IH
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See. 301. Short title.

Sec. 302. Assured punishment for violent crimes against children.

Sec. 303. Ensuring fair and expeditious Federal collateral review of convictions
for killing a child.

TITLE IV—PROTECTION AGAINST SEXUAL EXPLOITATION OI
CHILDREN ACT OF 2005

See. 401. Short title.
Sec. 402. Increased penalties for sexual offenses against children.

TITLE V—FOSTER CHILD PROTECTION AND CIHILD SEXUAL
PREDATOR DETERRENCE

Sec. 501. Short title.

See. 502. Requirement to complete background checks before approval of any
foster or adoptive placement and to check national erime infor-
mation databases and state child abuse registries; suspension
and subsequent elimination of opt-out.

Sec. 503. Access to Federal erime information databases by child welfare agen-
cies for certain purposes.

See. 504. Penalties for coercion and enticement by sex offenders.

Sec. 505. Penalties for conduct relating to child prostitution.

Sec. 506. Penalties for sexual abuse.

Sec. 507. Sex offender submission to search as condition of release.

See. 508. Kidnapping penalties and jurisdiction.

See. 509. Marital communication and adverse spousal privilege.

Sec. 510. Abuse and neglect of Indian children.

See. 511. Civil commitment.

See. 512. Mandatory penalties for sex-trafficking of children.

See. 513. Sexual abuse of wards.

TITLE I—SEX OFFENDER REG-
ISTRATION AND NOTIFICA-
TION ACT

SEC. 101. SHORT TITLE.

This title may be cited as the “Sex Offender Reg-
istration and Notification Act”.
SEC. 102. DECLARATION OF PURPOSE.

In response to the vicious attacks by violent sexual

predators against the vietims listed below, Congress in this

10 Act establishes a comprehensive national system for the

11

registration of sex offenders:

«HR 3132 IH
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(1) Jacob Wetterling, who was 11 years old,
was abducted in 1989 in Minnesota, and remains
missing.

(2) Megan Nicole Kanka, who was 7 years old,
was abducted, sexually assaulted and murdered in
1994, in New Jersey.

(3) Pam Lychner, who was 31 years old, was
attacked by a career offender in Houston, Texas.

(4) Jetseta Gage, who was 10 years old, was
kidnapped, sexually assaulted, and murdered in
2005 in Cedar Rapids, Towa.

(5) Dru Sjodin, who was 22 years old, was sex-
ually assaulted and murdered in 2003, in North Da-
kota.

(6) Jessica Lunsford, who was 9 years, was ab-
ducted, sexually assaulted, buried alive, and mur-
dered in 2005, in Homosassa, Florida.

(7) Sarah Lunde, who was 13 years old, was
strangled and murdered in 2005, in Ruskin, Florida.

(8) Amie Zyla, who was 8 years old, was sexu-
ally assaulted in 1996 by a juvenile offender in
Waukesha, Wisconsin, and has become an advocate
for child vietims and protection of children from ju-

venile sex offenders.

«HR 3132 IH
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(9) Christy Ann Fornoff, who was 13 years old,
was abducted, sexually assaulted and murdered in
1984, in Tempe, Arizona.
(10) Alexandra Nicole Zapp, who was 30 years
old, was brutally attacked and murdered in a public
restroom by a repeat sex offender in 2002, in

Bridgewater, Massachusetts.

Subtitle A—Jacob Wetterling Sex

SEC.

Offender Registration and Noti-

fication Program

111. RELEVANT DEFINITIONS, INCLUDING AMIE ZYLA
EXPANSION OF SEX OFFENDER DEFINITION
AND EXPANDED INCLUSION OF CHILD PRED-
ATORS.

In this title the following definitions apply:

(1) SEX OFFENDER REGISTRY.—The term ‘“‘sex
offender registry” means a registry of sex offenders,
and a notification program, maintained by a juris-
diction.

(2)  JURISDICTION.—The term jurisdiction
means any of the following:

(A) A State.

(B) The District of Columbia.

(C) The Commonwealth of Puerto Rico.
(

D) Guam.

«HR 3132 IH
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(E) American Somoa.
(F) Northern Mariana Islands.
(G) The United States Virgin Islands.
(IT) A federally recognized Indian tribe.

(3) AMIE ZYLA EXPANSION OF SEX OFFENDER
DEFINTTION.—The term ‘“sex offender” means an
individual who, either before or after the enactment
of this Act, was convicted of, or adjudicated a juve-
nile delinquent for, an offense (other than an offense
involving sexual conduct where the victim was at
least 13 years old and the offender was not more
than 4 years older than the victim and the sexual
conduct was consensual, or an offense consisting of
consensual sexual conduct with an adult) whether
Federal, State, local, tribal, foreign (other than an
offense based on conduct that would not be a crime
if the conduet took place in the United States), mili-
tary, juvenile or other, that is—

(A) a specified offense against a minor;

(B) a serious sex offense; or

(C) a misdemeanor sex offense against a
minor.

(4) EXPANSION OF DEFINITION OF OFFENSE

TO INCLUDE ALL CHILD PREDATORS.—The term

“specified offense against a minor” means an of-

«HR 3132 IH
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fense against a minor that involves any of the fol-

lowing:

(A) Kidnapping (unless committed by a
parent).

(B) False imprisonment (unless committed
by a parent).

(C) Solicitation to engage in sexual con-
duct.

(D) Use in a sexual performance.

(E) Solicitation to practice prostitution.

(F') Possession, production, or distribution
of child pornography.

(G) Criminal sexual conduct towards a
minor.

(H) Any conduct that by its nature is a
sexual offense against a minor.

(I) Any other offense designated by the At-
torney General for inclusion in this definition.

(J) Any attempt or conspiracy to commit
an offense described in this paragraph.

(b) SEX OFFENSE.—The term “sex offense”

means a criminal offense that has an element involv-
ing sexual act or sexual contact with another, or an

attempt or conspiracy to commit such an offense.

«HR 3132 IH
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(6) SERIOUS SEX OFFENSE.—The term ‘seri-

ous sex offense” means—

(A) a sex offense punishable under the law
of a jurisdiction by imprisonment for more than
one year;

(B) any Federal offense under chapter
109A, 110, 117, or section 1591 of title 18,
United States Code;

(C) an offense in a category specified by
the Secretary of Defense under section
115(a)(8)(C) of title I of Public Law 105-119
(10 U.S.C. 951 note);

(D) any other offense designated by the
Attorney General for inclusion in this definition.
(7) MISDEMEANOR SEX OFFENSE AGAINST A

MINOR.— The term ‘“misdemeanor sex offense
against a minor’” means a sex offense against a
minor punishable by imprisonment for not more
than one year.

(8) STUDENT.—The term ‘“student” means an
individual who enrolls or attends an educational in-
stitution, including (whether public or private) a sec-
ondary school, trade or professional school, and in-

stitution of higher education.

«HR 3132 IH
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(9) EMPLOYEE.

The term “employee” includes
an individual who is self-employed or works for any
other entity, whether compensated or not.

(10) RBSIDES.—The term ‘resides” means,

with respect to an individual, the location of the in-
dividual’s home or other place where the individual
lives.
(11) MINOR.—The term “minor” means an in-
dividual who has not attained the age of 18 years.
SEC. 112. REGISTRY REQUIREMENTS FOR JURISDICTIONS.
Each jurisdiction shall maintain a jurisdiction-wide
sex offender registry conforming to the requirements of
this title. The Attorney General shall issue and interpret
guidelines to implement the requirements and purposes of
this title.

SEC. 113. REGISTRY REQUIREMENTS FOR SEX OFFENDERS.

(a) IN GENERAL.—A sex offender must register, and
keep the registration current, in each jurisdiction where
the offender resides, where the offender is an employee,
and where the offender is a student.

(b) INITIAL REGISTRATION.—The sex offender shall

initially register

(1) before completing a sentence of imprison-
ment with respect to the offense giving rise to the

registration requirement; or

«HR 3132 IH
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(2) not later than 5 days after being sentenced
for that offense, if the sex offender is not sentenced
to a term of imprisonment.

(¢) KEEPING THE REGISTRATION CURRENT.—A sex

offender must inform each jurisdiction involved, not later
than 5 days after each change of residence, employment,
or student status.

(d) RETROACTIVE DUTY TO REGISTER.—The Attor-
ney General shall preseribe a method for the registration
of sex offenders convicted before the enactment of this
Act.

(e) STATE PENALTY FOR FAILURE TO COMPLY.—
Each jurisdiction shall provide a criminal penalty, that in-
cludes a maximum term of imprisonment that is greater
than one year, for the failure of a sex offender to comply
with the requirements of this title.

SEC. 114. INFORMATION REQUIRED IN REGISTRATION.

(a) PROVIDED BY THE OFFENDER.—The sex of-
fender must provide the following information to the ap-
propriate official for inclusion in the sex offender registry:

(1) The name of the sex offender (including any
alias used by the individual).
(2) The Social Security number of the sex of-

fender.

«HR 3132 IH
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(3) The address and location of the residence at
which the sex offender resides or will reside.

(4) The place where the sex offender is em-
ployed or will be employed.

(5) The place where the sex offender is a stu-
dent or will be a student.

(6) The license plate number of any vehicle
owned or operated by the sex offender.

(7) A photograph of the sex offender.

(8) A set of fingerprints and palm prints of the
sex offender, if the appropriate official determines
that the jurisdiction does not already have available
an accurate set.

(9) A DNA sample of the sex offender, if the
appropriate official determines that the jurisdiction
does not already have available an appropriate DNA
sample.

(10) Any other information required by the At-
torney General.

(b) PROVIDED BY THE JURISDICTION.—The jurisdic-

tion in which the sex offender registers shall include the

22 following information in the registry for that sex offender:

23
24
25

(1) A statement of the facts of the offense giv-
ing rise to the requirement to register under this

title.
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(2) The eriminal history of the sex offender.
(3) Any other information required by the At-
torney General.
SEC. 115. DURATION OF REGISTRATION REQUIREMENT.
A sex offender shall keep the registration current—
(1) for the life of the sex offender, if the offense
is a specified offense against a minor, a serious sex
offense, or a second misdemeanor sex offense
against a minor; and
(2) for a period of 20 years, in any other case.
SEC. 116. IN PERSON VERIFICATION.

A sex offender shall appear in person and verify the
information in each registry in which that offender is re-
quired to be registered not less frequently than once every
six months.

SEC. 117. DUTY TO NOTIFY SEX OFFENDERS OF REGISTRA-
TION REQUIREMENTS AND TO REGISTER.

An appropriate official shall, shortly before release
from custody of the sex offender, or, if the sex offender
is not in custody, immediately after the sentencing of the
sex offender, for the offense giving rise to the duty to
register—

(1) inform the sex offender of the duty to reg-

ister and explain that duty;

«HR 3132 IH
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(2) require the sex offender to read and sign a
form stating that the duty to register has been ex-
plained and that the sex offender understands the
registration requirement; and
(3) ensure that the sex offender is registered.
SEC. 118. JESSICA LUNSFORD ADDRESS VERIFICATION
PROGRAM.

(a) ESTABLISHMENT.—There is established the Jes-
sica Lunsford Address Verification Program (hereinafter
in this section referred to as the “Program”).

(b) VERIFICATION.—In the Program, an appropriate
official shall verify the residence of each registered sex of-
fender not less than monthly or, in the case of a sex of-
fender required to register because of a misdemeanor sex
offense against a minor, not less than quarterly.

(¢) USE OF MAILED FORM AUTHORIZED.—Such ver-
ifieation may be achieved by mailing a nonforwardable ver-
ification form to the last known address of the sex of-
fender. The date of the mailing may be selected at ran-
dom. The sex offender must return the form, including
a notarized signature, within a set period of time. A failure
to return the form as required may be a failure to register

for the purposes of this title.
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SEC. 119. NATIONAL SEX OFFENDER REGISTRY.

The Attorney General shall maintain a national data-
base at the Federal Bureau of Investigation for each sex
offender and other person required to register in a juris-
diction’s sex offender registry. The database shall be
known as the National Sex Offender Registry.

SEC. 120. DRU SJODIN NATIONAL SEX OFFENDER PUBLIC
WEBSITE.

(a) ESTABLISHMENT.—There is established the Dru
Sjodin National Sex Offender Public Website (hereinafter
referred to as the “Website”).

(b) INFORMATION TO BE PROVIDED.—The Attorney
General shall maintain the Website as a site on the Inter-
net which allows the public to obtain relevant information
for each sex offender by a single query in a form estab-
lished by the Attorney General.

(¢) ELECTRONIC FORWARDING.—The Attorney Gen-
eral shall ensure (through the National Sex Offender Reg-
istry or otherwise) that updated information about a sex
offender is immediately transmitted by electronic for-
warding to all relevant jurisdictions, unless the Attroney
General determines that each jurisdiction has so modified
its sex offender registry and notification program that

there is no longer a need for the Attorney General to do.
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SEC. 121. PUBLIC ACCESS TO SEX OFFENDER INFORMA-

TION THROUGH THE INTERNET.

Each jurisdiction shall make available on the Internet
all information about each sex offender in the registry, ex-
cept for the offender’s Social Security number, the identity
of any victim, and any other information exempted from
disclosure by the Attorney General. The jurisdiction shall
provide this information in a manner that is readily acces-
sible to the public.

SEC. 122. MEGAN NICOLE KANKA AND ALEXANDRA NICOLE
ZAPP COMMUNITY NOTIFICATION PROGRAM.

(a) ESTABLISHMENT OF PROGRAM.—There is estab-
lished the Megan Nicole Kanka and Alexandra Nicole
Zapp Community Program (hereinafter in this section re-
ferred to as the “Program”).

(b) NOTIFICATION.—In the Program, as soon as pos-
sible, and in any case not later than 5 days after a sex
offender registers or updates a registration, an appro-
priate official in the jurisdiction shall provide the informa-
tion in the registry (other than information exempted from
disclosure by the Attorney General) about that offender
to the following:

(1) The Attorney General, who shall include
that information in the National Sex Offender Reg-

istry.
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(2) Appropriate law enforcement agencies (in-
cluding probation agencies, if appropriate), and each
school and public housing agency, in each area in
which the individual resides, is employed, or is a stu-
dent.

(3) Each jurisdiction from or to which a change
of residence, work, or student status occurs.

(4) Any agency responsible for conducting em-
ployment-related background checks under section 3
of the National Child Protection Act of 1993 (42
U.S.C. 5119a).

(5) Social service entities responsible for pro-
tecting minors in the child welfare system.

(6) Volunteer organizations in which contact
with minors or other vulnerable individuals might
occur.

123. ACTIONS TO BE TAKEN WHEN SEX OFFENDER
FAILS TO COMPLY.
An appropriate official shall notify the Attorney Gen-

and appropriate State and local law enforcement

agencies of any failure by a sex offender to comply with

the requirements of a registry. The appropriate official,

the Attorney General, and each such State and local law

enforement agency shall take any appropriate action to en-

sure compliance.
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SEC. 124. IMMUNITY FOR GOOD FAITH CONDUCT.

Law enforcement agencies, employees of law enforce-
ment agencies and independent contractors acting at the
direction of such agencies, and officials of jurisdictions
and other political subdivisions shall not be civilly or erimi-
nally liable for good faith conduct under this title.

SEC. 125. DEVELOPMENT AND AVAILABILITY OF REGISTRY
MANAGEMENT SOFTWARE.

The Attorney General shall develop and support soft-
ware for use to establish, maintain, publish, and share sex
offender registries.

SEC. 126. FEDERAL DUTY WHEN STATE PROGRAMS NOT
MINIMALLY SUFFICIENT.

If the Attorney General determines that a jurisdiction
does not have a minimally sufficient sex offender registra-
tion program, the Department of Justice shall, to the ex-
tent practicable, carry out the duties imposed on that ju-
risdiction by this title.

SEC. 127. PERIOD FOR IMPLEMENTATION BY JURISDIC-
TIONS.

Each jurisdiction shall implement this title not later
than 2 years after the date of the enactment of this Act.
However, the Attorney General may authorize a one-year

extension of the deadline.
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SEC. 128. FAILURE TO COMPLY.

(a) IN GENERAL.—For any fiscal year after the end
of the period for implementation, a jurisdiction that fails
to implement this title shall not receive 10 percent of the
funds that would otherwise be allocated for that fiscal year
to the jurisdiction under each of the following programs:
(1) BYRNE.—Subpart 1 of part E of title I of

the Omnibus Crime Control and Safe Streets Act of

1968 (42 U.S.C. 3750 et seq.), whether character-

ized as the Edward Byrne Memorial State and Local

Law Enforcement Assistance Programs, the Edward

Byrne Memorial Justice Assistance Grant Program,

or otherwise.

(2) LLEBG.—The Local Government Law En-
forecement Block Grants program.

(b) REALLOCATION.—Amounts not allocated under a
program referred to in paragraph (1) to a jurisdiction for
failure to fully implement this title shall be reallocated
under that program to jurisdictions that have not failed
to implement this title.

SEC. 129. SEX OFFENDER MANAGEMENT ASSISTANCE
(SOMA) PROGRAM.

(a) IN GENERAL.—The Attorney General shall estab-
lish and implement a Sex Offender Management Assist-
ance program (in this title referred to as the “SOMA pro-
gram’’) under which the Attorney General may award a
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grant to a jurisdiction to offset the costs of implementing
this title.

(b) ArPLICATION.—The chief executive of a jurisdie-
tion shall, on an annual basis, submit to the Attorney Gen-
eral an application in such form and containing such infor-
mation as the Attorney General may require.

(¢) BoNUS PAYMENTS FOR PROMPT COMPLIANCE.—
A jurisdiction that, as determined by the Attorney Gen-
eral, has implemented this title not later than two years
after the date of the enactment of this Act is eligible for
a bonus payment. Such payment shall be made under the
SOMA program for the first fiscal year beginning after
that determination. The amount of the payment shall be—

(1) 10 percent of the total received by the juris-
diction under the SOMA program for the preceding
fiscal year, if implementation is not later than one
year after the date of enactment of this Act; and

(2) 5 percent of such total, if not later than two
years after that date.

In addi-

(d) AUTHORIZATION OF APPROPRIATIONS.
tion to any amounts otherwise authorized to be appro-
priated, there are authorized to be appropriated such sums
as may be necessary to the Attorney General, to be avail-
able only for the SOMA program, for fiscal years 2006

through 2008.
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SEC. 130. DEMONSTRATION PROJECT FOR USE OF ELEC-

TRONIC MONITORING DEVICES.

(a) PrOJECT REQUIRED.—The Attorney General
shall carry out a demonstration project under which the
Attorney General makes grants to jurisdictions to dem-
onstrate the extent to which electronic monitoring devices
can be used effectively in a sex offender management pro-
gram.

(b) USE OoF FUNDS.

The jurisdiction may use grant
amounts under this section directly, or through arrange-
ments with public or private entities, to carry out pro-
grams under which the whereabouts of sex offenders are

monitored by electronic monitoring devices.

(¢) PARTICIPANTS.—Not more than 10 jurisdictions
may participate in the demonstration project at any one
time.

(d) FACTORS.

In selecting jurisdictions to partici-
pate in the demonstration project, the Attorney General
shall eonsider the following factors:
(1) The total number of sex offenders in the ju-
risdiction.
(2) The percentage of those sex offenders who
fail to comply with registration requirements.
(3) The threat to public safety posed by those
sex offenders who fail to comply with registration re-
quirements.
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(4) Any other factor the Attorney General con-
siders appropriate.
(e) DURATION.—The Attorney General shall carry
out the demonstration project for fiseal years 2007, 2008,

and 2009.

(f) REPORTS.—The Attorney General shall submit to
Congress an annual report on the demonstration project.
Each such report shall deseribe the activities carried out
by each participant, assess the effectiveness of those ac-
tivities, and contain any other information or ree-
ommendations that the Attorney General considers appro-
priate.

() AUTHORIZATION OF APPROPRIATIONS.—There

are authorized to be appropriated to carry out this section

such sums as may be necessary.

SEC. 131. NATIONAL CENTER FOR MISSING AND EXPLOITED
CHILDREN ACCESS TO INTERSTATE IDENTI-
FICATION INDEX.

(a) IN GENERAL.—Notwithstanding any other provi-
sion of law, the Attorney General shall ensure that the
National Center for Missing and Exploited Children has
access to the Interstate Identification Index, to be used
by the Center only within the scope of its duties and re-
sponsibilities under Federal law. The access provided

under this section shall be authorized only to personnel
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of the Center that have met all the requirements for ac-
cess, including training, certification, and backeround
sereening.

(b) ImMUNITY.—Personnel of the Center shall not be
civilly or criminally liable for any use or misuse of infor-
mation in the Interstate Identification Index if in good
faith.

SEC. 132. LIMITED IMMUNITY FOR NATIONAL CENTER FOR
MISSING AND EXPLOITED CHILDREN WITH
RESPECT TO CYBERTIPLINE.

Section 227 of the Vietims of Child Abuse Act of
1990 (42 U.S.C. 13032) is amended by adding at the end
the following new subsection:

“(g) LIMITATION ON LIABILITY.—

“(1) IN GENERAL.—Except as provided in para-
eraphs (2) and (3), the National Center for Missing
and Exploited Children, including any of its direc-
tors, officers, employees, or agents, is not liable in
any civil or eriminal action for damages directly re-
lated to the performance of its CyberTipline respon-
sibilities and functions as defined by this section.

“(2) INTENTIONAL, RECKLESS, OR OTHER MIS-
coNDUCT.—Paragraph (1) does not apply in an ac-
tion in which a party proves that the National Cen-

ter for Missing and Exploited Children, or its offi-
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1 cer, employee, or agent as the case may be, engaged
2 in intentional misconduct or acted, or failed to act,
3 with actual malice, with reckless disregard to a sub-
4 stantial risk of causing injury without legal justifica-
5 tion, or for a purpose unrelated to the performance
6 of responsibilities or functions under this section.

7 “(3) ORDINARY BUSINESS ACTIVITIES.—Para-
8 eraph (1) does not apply to an act or omission re-
9 lated to an ordinary business activity, such as an ac-
10 tivity involving general administration or operations,
11 the use of motor vehicles, or personnel manage-
12 ment.”.

13 Subtitle B—Criminal Law Enforce-
14 ment of Registration Require-
15 ments

16 SEC. 151. AMENDMENTS TO TITLE 18, UNITED STATES
17 CODE, RELATING TO SEX OFFENDER REG-
18 ISTRATION.

19 (a) CRIMINAL PENALTIES FOR NONREGISTRATION.—
20 Part I of title 18, United States Code, is amended by in-
21 serting after chapter 109A the following:

22 “CHAPTER 109B—SEX OFFENDER AND
23 CRIMES AGAINST CHILDREN REGISTRY

©2250. Failure to register.

«HR 3132 IH



—_—

S O o0 N N Bk~ W

12
13
14
15
16

17
18
19
20
21
22

122
24
“§ 2250. Failure to register
“Whoever receives a notice from an official that such
person is required to register under the Sex Offender Reg-
istration and Notification Act and—
“(1) is a sex offender as defined for the pur-
poses of that Act by reason of a conviction under
Federal law; or
“(2) thereafter travels in interstate or foreign
commeree, or enters or leaves Indian country;
and knowingly fails to register as required shall be fined
under this title and imprisoned not less than 5 years nor
more than 20 years.”.

(b) CLERICAL. AMENDMENT.—The table of chapters
for part I of title 18, United States Code, is amended by
inserting after the item relating to chapter 109A the fol-

lowing new item:

“109B. Sexual offender and crimes against children reg-
ISEEY oo 2250”.

(¢) FALSE STATEMENT OFFENSE.—Section 1001 (a)
of title 18, United States Code, is amended by adding at
the end the following: “If the matter relates to an offense
under chapter 1094, 109B, 110, or 117, then the term
of imprisonment imposed under this section shall be not

less than 5 years nor more than 20 years.”
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(d) ProBATION.—Paragraph (8) of section 3563(a)

of title 18, United States Code, is amended to read as

follows:

“(8) for a person required to register under the
Sex Offender Registration and Notification Act, that
the person comply with the requirements of that

Act; and”.

(e) SUPERVISED RELEASE.—Section 3583 of title 18,

United States Code, is amended—

(1) in subsection (d), in the sentence beginning
with “The court shall order, as an explicit condition
of supervised release for a person described in sec-
tion 4042(c)(4)”, by striking “deseribed in section
4042(c)(4)” and all that follows through the end of
the sentence and inserting ‘“required to register
under the Sex Offender Registration and Notifica-
tion Act that the person comply with the require-
ments of that Act.”

(2) in subsection (k)—

(A) by striking “2244(a)(1), 2242(a)(2)”

and inserting 2243, 2244, 2245, 22507,

(B) by inserting “not less than 5,” after

“any term of years”; and

(C) by adding at the end the following: “If

a defendant required to register under the Sex
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Offender Registration and Notification Act vio-
lates the requirements of that Act or commits
any criminal offense for which imprisonment for
a term longer than one year can be imposed,
the court shall revoke the term of supervised re-
lease and require the defendant to serve a term
of imprisonment under subsection (e)(3) with-
out regard to the exception contained therein.
Such term shall be not less than 5 years, and
if the offense was an offense under chapter
109A, 109B, 110, or 117, not less than 10
years.” .

(f) DuTiES OF BUREAU OF PRISONS.

Paragraph
(3) of section 4042(c) of title 18, United States Code, is
amended to read as follows:

“(3) The Director of the Bureau of Prisons
shall inform a person who is released from prison
and required to register under the Sex Offender
Registration and Notification Act of the require-
ments of that Act as they apply to that person and
the same information shall be provided to a person
sentenced to probation by the probation officer re-
sponsible for supervision of that person.”.

(g) CONFORMING AMENDMENT OF CROSS REF-

ERENCE.—Paragraph (1) of section 4042(¢) of title 18,
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United States Code, is amended by striking “(4)” and in-
serting “(3)”".

(h) CONFORMING REPEAL OF DEADWOOD.—Para-
graph (4) of section 4042(c¢) of title 18, United States
Code, is repealed.

SEC. 152. INVESTIGATION BY UNITED STATES MARSHALS
OF SEX OFFENDER VIOLATIONS OF REG-
ISTRATION REQUIREMENTS.

(a) IN GENERAL.—The Attorney General shall use
the authority provided in section 566(e)(1)(B) of title 28,
United States Code, to assist States and other jurisdic-
tions in locating and apprehending sex offenders who vio-
late sex offender registration requirements.

(b) AUTHORIZATION OF APPROPRIATIONS.—There

are authorized to be appropriated such sums as may be
necessary for fiscal years 2006 through 2008 to implement
this section.
SEC. 153. SEX OFFENDER APPREHENSION GRANTS.

Title T of the Omnibus Crime Control and Safe
Streets Act of 1968 is amended by adding at the end the

following new part:
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“PART JJ—SEX OFFENDER APPREHENSION
GRANTS
“SEC. 3011. AUTHORITY TO MAKE SEX OFFENDER APPRE-
HENSION GRANTS.

“(a) IN GENERAL.—From amounts made available to
carry out this part, the Attorney General may make grants
to States, units of local government, Indian tribal govern-
ments, other public and private entities, and multi-juris-
dictional or regional consortia thereof for activities speci-
fied in subsection (b).

“(b) COVERED ACTIVITIES.

An activity referred to
in subsection (a) is any program, project, or other activity
to assist a State in enforcing sex offender registration re-
quirements.
“SEC. 3012. AUTHORIZATION OF APPROPRIATIONS.

“There are authorized to be appropriated such sums
as may be necessary for fiscal years 2006 through 2008
to carry out this part.”.
SEC. 154. USE OF ANY CONTROLLED SUBSTANCE TO FA-

CILITATE SEX OFFENSE.

(a) INCREASED PUNISHMENT.

Chapter 109A of
title 18, United States Code, is amended by adding at the

end the following:
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“§2249. Use of any controlled substance to facilitate
sex offense

“(a) Whoever, knowingly uses a controlled substance
to substantially impair the ability of a person to appraise
or control conduct, in order to commit a sex offense, other
than an offense where such use is an element of the of-
fense, shall, in addition to the punishment provided for
the sex offense, be imprisoned for any term of years not
less than 10, or for life.

“(b) As used in this section, the term ‘sex offense’
means an offense under this chapter other than an offense
under this section.”.

The table of sections

(b) AMENDMENT TO TABLE.
at the beginning of chapter 109A of title 18, United States
Code, is amended by adding at the end the following new
item:

2249, Use of any controlled substance to facilitate sex offense.”.
SEC. 155. REPEAL OF PREDECESSOR SEX OFFENDER PRO-
GRAM.

Sections 170101 (42 U.S.C. 14071) and 170102 (42
U.S.C. 14072) of the Violent Crime Control and Law En-
forecement Act of 1994, and section 8 of the Pam Liychner
Sexual Offender Tracking and Identification Act of 1996
(42 U.S.C. 14073), are repealed.
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TITLE II—DNA FINGERPRINTING
SEC. 201. SHORT TITLE.

This title may be cited as the “DNA Fingerprinting
Act of 2005,

SEC. 202. EXPANDING USE OF DNA TO IDENTIFY AND PROS-
ECUTE SEX OFFENDERS.

(a) EXPANSION OF NATIONAL DNA INDEX Sys-
TEM.—Section 210304 of the DNA Identification Act of
1994 (42 U.S.C. 14132) is amended—

(1) in subsection (a)(1)(C), by striking *, pro-
vided” and all that follows through ‘“System’; and
(2) by striking subsections (d) and (e).

(b) DNA SAMPLE COLLECTION FROM PERSONS AR-

RESTED OR DETAINED UNDER FEDERAL AUTHORITY.—
(1) IN GENERAL.—Section 3 of the DNA Anal-

vsis Backlog Elimination Act of 2000 (42 U.S.C.

14135a) 1s amended

(A) in subsection (a)—

(1) in paragraph (1), by striking “The

Director” and inserting the following:

“(A) The Attorney General may, as pro-
vided by the Attorney General by regulation,
collect DNA samples from individuals who are
arrested or detained under the authority of the

United States. The Attorney General may dele-
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gate this function within the Department of
Justice as provided in section 510 of title 28,
United States Code, and may also authorize
and direct any other agency of the United
States that arrests or detains individuals or su-
pervises individuals facing charges to carry out
any function and exercise any power of the At-
torney General under this section.
“(B) The Director”; and
(i) in paragraphs (3) and (4), by
striking “Director of the Bureau of Pris-
ons” each place it appears and inserting
“Attorney General, the Director of the Bu-
reau of Prisons,”; and
(B) in subsection (b), by striking “Director
of the Bureau of Prisons” and inserting ““Attor-
ney General, the Director of the Bureau of
Prisons,”.
(2) CONFORMING AMENDMENT.—Subsections
(b) and (e)(1)(A) of section 3142 of title 18, United
States Code, are each amended by inserting “and
subject to the condition that the person cooperate in
the collection of a DNA sample from the person if
the collection of such a sample is authorized pursu-

ant to section 3 of the DNA Analysis Backlog Elimi-
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nation Act of 2000 (42 U.S.C. 14135a)” after “pe-
riod of release”.

(¢) TOLLING OF STATUTE OF LIMITATIONS IN SEX-

UAL ABUSE CASES.—Section 3297 of title 18, United

States Code, is amended by striking “except for a felony

offense under chapter 109A,”.

SEC. 203. STOPPING VIOLENT PREDATORS AGAINST CHIL-
DREN.

In carrying out Acts of Congress relating to DNA
databases, the Attorney General shall give appropriate
consideration to the need for the collection and testing of
DNA to stop violent predators against children.

SEC. 204. MODEL CODE ON INVESTIGATING MISSING PER-
SONS AND DEATHS.

(a) MoDEL CODE REQUIRED.—Not later than 60
days after the date of the enactment of this Act, the Attor-
ney General shall publish a model code setting forth proce-
dures to be followed by law enforcement officers when in-
vestigating a missing person or a death. The procedures
shall include the use of DNA analysis to help locate miss-
ing persons and to help identify human remains.

(b) SENSE OF CONGRESS.—It is the sense of Con-
oress that each State should, not later than 1 year after
the date on which the Attorney General publishes the

model code, enact laws implementing the model code.
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(¢) GAO StupYy.—Not later than 2 years after the
date on which the Attorney General publishes the model
code, the Comptroller General shall submit to Congress
a report on the extent to which States have implemented
the model code. The report shall, for each State—
(1) describe the extent to which the State has
implemented the model code; and
(2) to the extent the State has not implemented
the model code, describe the reasons why the State

has not done so.

TITLE III—PREVENTION AND DE-
TERRENCE OF CRIMES
AGAINST CHILDREN ACT OF
2005

SEC. 301. SHORT TITLE.

This title may be cited as the “Prevention and Deter-

rence of Crimes Against Children Act of 2005”.

SEC. 302. ASSURED PUNISHMENT FOR VIOLENT CRIMES

AGAINST CHILDREN.

(a) SPECIAL SENTENCING RULE.—Subsection (d) of
section 3559 of title 18, United States Code, is amended
to read as follows:

“(d) MANDATORY MINIMUM TERMS OF IMPRISON-
MENT FOR VIOLENT CRIMES AGAINST CIILDREN.—A

person who is convicted of a felony crime of violence
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against the person of an individual who has not attained
the age of 18 years shall, unless a greater mandatory min-
imum sentence of imprisonment is otherwise provided by
law and regardless of any maximum term of imprisonment
otherwise provided for the offense—

“(1) if the erime of violence results in the death
of a person who has not attained the age of 18
years, be sentenced to death or life in prison;

“(2) if the cerime of violence is kidnapping, ag-
gravated sexual abuse, sexual abuse, or maiming, or
results in serious bodily injury (as defined in section
2119(2)) be imprisoned for life or any term of years
not less than 30;

“(3) if the erime of violence results in bodily in-
jury (as defined in section 1365) or is an offense
under paragraphs (1), (2), or (5) of section 2244(a),
be imprisoned for life or for any term of years not
less than 20;

“(4) if a dangerous weapon was used during
and in relation to the erime of violence, be impris-
oned for life or for any term of years not less than
15; and

“(5) in any other case, be imprisoned for life or

for any term of years not less than 10.”.
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SEC. 303. ENSURING FAIR AND EXPEDITIOUS FEDERAL
COLLATERAL REVIEW OF CONVICTIONS FOR
KILLING A CHILD.

(a) Limrts ON CASES.—Section 2254 of title 28,

United States Code, is amended by adding at the end the
following:

“(3)(1) A court, justice, or judge shall not have juris-
diction to consider any claim relating to the judgment or
sentence in an application deseribed under paragraph (2),
unless the applicant shows that the claim qualifies for con-
sideration on the grounds described in subsection (e)(2).
Any such application that is presented to a court, justice,
or judge other than a district court shall be transferred
to the appropriate district court for consideration or dis-
missal in conformity with this subsection, except that a
court of appeals panel must authorize any second or sue-
cessive application in conformity with section 2244 before
any consideration by the district court.

“(2) This subsection applies to an application for a
writ of habeas corpus on behalf of a person in custody
pursuant to the judgment of a State court for a crime
that involved the Kkilling of a individual who has not at-
tained the age of 18 years.

“(3) For an application described in paragraph (2),

the following requirements shall apply in the district court:
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“(A) Any motion by either party for an evi-
dentiary hearing shall be filed and served not later
than 90 days after the State files its answer or, if
no timely answer is filed, the date on which such an-
swer is due.

“(B) Any motion for an evidentiary hearing
shall be granted or denied not later than 30 days
after the date on which the party opposing such mo-
tion files a pleading in opposition to such motion or,
if no timely pleading in opposition is filed, the date
on which such pleading in opposition is due.

“(C) Any evidentiary hearing shall be—

“(i) convened not less than 60 days after
the order granting such hearing; and

“(i1) completed not more than 150 days
after the order granting such hearing.

“(D) A district court shall enter a final order,
granting or denying the application for a writ of ha-
beas corpus, not later than 15 months after the date
on which the State files its answer or, if no timely
answer is filed, the date on which such answer is
due, or not later than 60 days after the case is sub-
mitted for decision, whichever is earlier.

“(K) If the district court fails to comply with

the requirements of this paragraph, the State may
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petition the court of appeals for a writ of mandamus
to enforce the requirements. The court of appeals
shall grant or deny the petition for a writ of man-
damus not later than 30 days after such petition is
filed with the court.

“(4) For an application described in paragraph (2),

the following requirements shall apply in the court of ap-

peals:

“(A) A timely filed notice of appeal from an
order issuing a writ of habeas corpus shall operate
as a stay of that order pending final disposition of
the appeal.

“(B) The court of appeals shall decide the ap-
peal from an order granting or denying a writ of ha-
beas corpus—

“(i) not later than 120 days after the date
on which the brief of the appellee is filed or, if
no timely brief is filed, the date on which such
brief is due; or

“(i1) if a cross-appeal is filed, not later
than 120 days after the date on which the ap-
pellant files a brief in response to the issues
presented by the cross-appeal or, if no timely
brief is filed, the date on which such brief is

due.
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“(C)(1) Following a decision by a panel of the
court of appeals under subparagraph (B), a petition
for panel rehearing is not allowed, but rehearing by
the court of appeals en banc may be requested. The
court of appeals shall decide whether to grant a peti-
tion for rehearing en banc not later than 30 days
after the date on which the petition is filed, unless
a response is required, in which case the court shall
decide whether to grant the petition not later than
30 days after the date on which the response is filed
or, if no timely response is filed, the date on which
the response is due.

“(i1) If rehearing en banc is granted, the court
of appeals shall make a final determination of the
appeal not later than 120 days after the date on
which the order granting rehearing en banc is en-
tered.

“(D) If the court of appeals fails to comply
with the requirements of this paragraph, the State
may petition the Supreme Court or a justice thereof
for a writ of mandamus to enforce the requirements.

“(5)(A) The time limitations under paragraphs (3)

23 and (4) shall appl