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The Committee on Foreign Relations, to which was referred the
Agreement on Extradition between the United States of America
and the European Union, signed at Washington on June 25, 2003
(Treaty Doc. 109-14), together with 27 bilateral extradition instru-
ments subsequently signed with the Republic of Austria on July 20,
2005 (Treaty Doc. 109—14), the Kingdom of Belgium on December
16, 2004 (Treaty Doc. 109-14), the Republic of Bulgaria on Sep-
tember 19, 2007 (Treaty Doc. 110-12), the Republic of Cyprus on
January 20, 2006 (Treaty Doc. 109-14), the Czech Republic on May
16, 2006 (Treaty Doc. 109-14), the Kingdom of Denmark on June
23, 2005 (Treaty Doc. 109-14), the Republic of Estonia on February
8, 2006 (Treaty Doc. 109-16), the Republic of Finland on December
16, 2004 (Treaty Doc. 109-14), France on September 30, 2004
(Treaty Doc. 109-14), the Federal Republic of Germany on April 18,
2006 (Treaty Doc. 109-14), the Hellenic Republic on January 18,
2006 (Treaty Doc. 109-14), the Republic of Hungary on November
15, 2005 (Treaty Doc. 109-14), Ireland on July 14, 2005 (Treaty
Doc. 109-14), the Italian Republic on May 3, 2006 (Treaty Doc.
109-14), the Republic of Latvia on December 7, 2005 (Treaty Doc.
109-15), the Republic of Lithuania on June 15, 2005 (Treaty Doc.
109-14), the Grand Duchy of Luxembourg on February 1, 2005
(Treaty Doc. 109-14), Malta on May 18, 2006, with a related ex-
change of letters signed the same date (Treaty Doc. 109-17), the
Kingdom of the Netherlands on September 29, 2004, with a related
exchange of notes signed the same date (Treaty Doc. 109-14), the
Republic of Poland on June 9, 2006 (Treaty Doc. 109-14), the Por-
tuguese Republic on July 14, 2005 (Treaty Doc. 109—14), Romania
on September 10, 2007 (Treaty Doc. 110-11), the Slovak Republic
on February 6, 2006 (Treaty Doc. 109-14), the Republic of Slovenia
on October 17, 2005 (Treaty Doc. 109-14), the Kingdom of Spain
on December 17, 2004 (Treaty Doc. 109-14), the Kingdom of Swe-
den on December 16, 2004 (Treaty Doc. 109-14), and the United
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Kingdom of Great Britain and Northern Ireland on December 16,
2004, with a related exchange of notes signed the same date (Trea-
ty Doc. 109-14), having considered the same, reports favorably
thereon with one condition and a declaration made with respect to
each treaty, as indicated in the resolutions of advice and consent,
and recommends that the Senate give its advice and consent to
ratification thereof, as set forth in this report and the accom-
panying resolutions of advice and consent.

CONTENTS
Page
I. Purpose ......... 2
II. Background ......... 2
III. Major ProviSions .......c.c.ccceeeeeercueeensveeensneeennns 3
IV. Bilateral Instruments With 27 EU Members 5
V. Entry Into Force .......ccccocoviiiiiiniiiiiniiiienieenn. 7
VI. Implementing Legislation 7
VII. Committee Action .........cccccceevvvveeecieeenceeeninnnes 7
VIII. Committee Recommendation and Comments ...... 7
IX. Resolutions of Advice and Consent to Ratification . 10
X. Annex.—Treaty Hearing of May 20, 2008 ........... 21

1. PURPOSE

The purpose of these treaties is to modernize, strengthen, and ex-
pand on the extradition relationship as between the United States,
and the European Union and its Member States.

II. BACKGROUND

Extradition is the formal process by which one nation requests
and obtains from another nation the surrender of a suspected or
convicted criminal. The United States will ordinarily only grant ex-
tradition pursuant to a treaty. The United States has in force a bi-
lateral extradition treaty with each of the European Union (EU)
Member States. These treaties account for over twenty percent of
U.S. extradition treaties and a significantly higher percentage of
U.S. extradition requests.! Nevertheless, many of these treaties are
quite old and some of their provisions are not in accord with mod-
ern extradition practice. The oldest of our existing extradition trea-
ties with EU Member States dates back over a century ago? and
most were concluded over twenty years ago, such that most if not
all are in need of modernizing. In addition, as EU law enforcement
institutions have evolved over the last few decades, it has become
clear that developing a more formal basis for cooperation on such
matters with the EU itself would be useful.

These extradition treaties, of which there are 28, would mod-
ernize our existing extradition treaties with the Member States of
the EU3 and strengthen an emerging institutional relationship on

1Michael Abbell, Extradition to and from the United States, Chapter 3, §3—4, p.120 (2007).

21901 Treaty on Extradition between the United States and the Kingdom of Servia (12
Bevans 1238).

3Listed by accession date, Member States of the European Union are as follows: Belgium
(1952 (ECSC)), France (1952 (ECSC)), Italy (1952 (ECSC)), Luxembourg (1952 (ECSC)), the
Netherlands (1952 (ECSC)), West Germany (1952 (ECSC)), Denmark (1973), Ireland (1973), the
United Kingdom (1973), Greece (1981), Portugal (1986), Spain (1986), Austria (1995), Finland
(1995), Sweden (1995), Cyprus (2004), Czech Republic (2004), Estonia (2004), Hungary (2004),
Latvia (2004), Lithuania (2004), Malta (2004), Poland (2004), Slovakia (2004), Slovenia (2004),
Bulgaria (2007), and Romania (2007).
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law enforcement matters between the United States and the Euro-
pean Union itself. The framework agreement on extradition with
the EU (the “EU Framework Agreement”) essentially requires EU
Member States to amend and supplement their existing bilateral
extradition treaties with the United States to include certain mod-
ern provisions on extradition if they have not already done so. Each
bilateral instrument implements the EU Framework Agreement by
amending or replacing an existing bilateral extradition treaty so
that every U.S. bilateral extradition treaty with a Member State of
the EU will be uniformly updated to conform to the provisions in
the EU Framework Agreement.

III. MAJOR PROVISIONS

A detailed paragraph-by-paragraph analysis of each treaty may
be found in the Letters of Submittal from the Secretary of State to
the President on these instruments, which are reprinted in full in
Treaty Documents 109-14, 109-15, 109-16, 109-17, 110-11, and
110-12. What follows is a brief summary of some of the key provi-
sions that would be incorporated into our bilateral treaty relation-
ships with every EU Member State if not already contained in ex-
isting treaties pursuant to the EU Framework Agreement.

Extraditable Offenses: Modern Dual-Criminality Provisions

Early U.S. extradition treaties confined extraditable offenses to
those specifically listed in the treaty itself. Such an approach limits
extradition for newly emerging forms of criminality that the United
States has a strong interest in pursuing, such as antitrust,
cybercrime, and environmental offenses. Modern extradition trea-
ties, however, have developed a new approach, which is frequently
referred to as the principle of “dual criminality.” Dual criminality
provides that a crime is extraditable if it is punishable as a crime
under the criminal law of both parties to the treaty. Pursuant to
Article 4 of the EU Framework Agreement, outdated lists of extra-
ditable offenses would be replaced with this modern “dual crimi-
nality” standard, which would enable our extradition treaties to
cover new offenses as they develop in the criminal legal systems of
the United States and its partner country without having to amend
the treaty each time. Article 4 additionally contemplates extra-
dition for extraterritorial offenses, which are particularly useful
when pursuing terrorists and persons involved in drug trafficking.

Streamlined Authentication and Transmission of Documents

Treaty requests for extradition from other countries are generally
submitted to the Department of State and forwarded to the Depart-
ment of Justice, which then initiates a judicial proceeding for the
arrest of the fugitive and an extradition hearing before the court
to determine if the fugitive is extraditable. Treaty requests for ex-
tradition from the United States to other countries generally travel
from prosecutors to the Department of State to foreign diplomatic
officials, who in turn have their own equivalent of the Department
of Justice that handles the foreign extradition proceeding. The EU
Framework Agreement would authorize communications directly
between prosecutors, as well as other departures from the current
norm, that are intended to make the process more efficient. For ex-
ample, under Article 6, requests for provisional arrest prior to the
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receipt of a formal extradition request may be communicated di-
rectly between the Justice Department and its foreign equivalents.
In addition, under Article 5(2), the Justice Department and its
counterparts in EU Member States can certify extradition docu-
ments, when ordinarily this has been a task reserved for diplomatic
officials. In sum, with the new EU Framework Agreement as im-
plemented through the associated bilateral instruments, the proc-
ess of authenticating documents and the transmission of provi-
sional arrest and extradition requests would be streamlined. See
Articles 5, 6 and 7 of the EU Framework Agreement.

Temporary Transfer of Persons

Fugitives sometimes face criminal charges or have been convicted
for other offenses in the countries to which they have fled. Tradi-
tionally, U.S. extradition treaties have allowed the requested State
to defer action on an extradition request until the fugitive could be
surrendered unencumbered. More modern agreements afford the
requested State the option of temporarily surrendering the indi-
vidual under a promise for his return when proceedings in the re-
questing State have been completed. Without the option of a tem-
porary transfer, the case against a fugitive can become stale while
the fugitive is serving a sentence in another country. Article 9 of
the new EU Framework Agreement, as incorporated into the var-
ious bilateral instruments, would provide authority for the tem-
porary transfer to the requesting State of persons who are being
prosecuted or are serving a sentence in the requested State. Any
person so surrendered would be held in custody by the requesting
State and would be returned to the requested State at the conclu-
sion of proceedings against that person, as mutually agreed upon
by the parties.

Modern Approach to Competing Extradition Requests/Parity with
the European Arrest Warrant

Older U.S. extradition treaties obligate parties that receive com-
peting extradition requests for the same fugitive to surrender the
fugitive on a first come, first served basis. More modern extradition
treaties often obligate the requested State to consider a list of rel-
evant factors when weighing competing requests. Pursuant to Arti-
cle 10 of the EU Framework Agreement, the requested State is to
consider all relevant factors, including the following: 1) whether the
requests were each made pursuant to a treaty; 2) the locations
where each of the offences were committed; 3) the respective inter-
ests of the requesting States; 4) the seriousness of the offenses; 5)
the nationality of the victim; 6) the possibility of any subsequent
extradition between the requesting States; and 7) the chronological
(érder in which the requests were received from the requesting

tates.

Article 10 of the EU Framework Agreement makes clear that ex-
tradition requests from the United States and competing requests
for surrender made pursuant to a European Arrest Warrant (which
is the internal EU mechanism for effectively extraditing individ-
uals) will be evaluated using the same approach, including the list
of factors described above. As a result, U.S. requests for extradition
sent to EU Member States would have the same status as com-
peting requests submitted by other EU Member States.
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Simplified Extradition Procedures if Extradition is Not Contested

Article 11 of the EU Framework Agreement would authorize a
simplified extradition process in cases in which the person sought
does not contest extradition. Older U.S. extradition treaties do not
include such a provision; this is a modern development. While such
a scenario is the exception rather than the rule, under certain cir-
cumstances it may be to the fugitive’s benefit to seek an expedited
extradition. For example, a fugitive may decide not to contest ex-
tradition because of a concern that with the passage of time, a wit-
ness for the defense may die or exculpatory evidence may be lost.

Transit Authority

Article 12 of the EU Framework Agreement provides a process
through which consent can be obtained for the transportation of a
person through the United States or any EU Member State who is
being “surrendered” to or from the United States or any EU Mem-
ber State. In addition, Article 12 provides that authorization is not
required when air transportation is used and no landing is sched-
uled on the territory of the transit State. In sum, with the new EU
Framework Agreement, transit authority would be provided in
order to facilitate the transportation of persons surrendered to a
State Party by a third country when that person has to travel
through another State Party in order to be surrendered. See Article
12 of the EU Framework Agreement.

Death Penalty Assurances

With the new EU Framework Agreement, a uniform mechanism
would be provided by which States Parties can condition extra-
dition on an assurance that the death penalty shall not be imposed,
or shall not be carried out, if the offense for which extradition is
sought is punishable by death under the laws in the requesting
State and not punishable by death under the laws of the requested
State. See Article 13 of the EU Framework Agreement. Variations
of this provision are already provided for in most U.S. extradition
treaties with EU Member States because all EU Member States
have effectively abolished the death penalty.4

IV. BILATERAL INSTRUMENTS WITH
27 EU MEMBER STATES

There are 22 bilateral instruments with EU Member States that
amend and supplement existing bilateral extradition treaties to in-
clude the modern provisions on extradition described above. These
are as follows: Austria (amending the 1998 U.S.-Austria Extra-
dition Treaty);> Belgium (amending the 1987 U.S.-Belgium Extra-
dition Treaty);¢ Cyprus (amending the 1996 U.S.-Cyprus Extra-
dition Treaty);” Czech Republic (amending the 1925 U.S.-Czecho-

4The only country of the European Union that still retains capital punishment in its law is
Latvia, but Latvia joined Protocol 6 of the European Convention on Human Rights (the “ECHR”)
in 1999, which restricts the application of the death penalty to times of war or “imminent threat
of war.” Moreover, in 2002, Latvia signed Protocol 13 of the ECHR, which abolishes the death
penalty under all circumstances. Latvia has yet to ratify Protocol 13, but has nevertheless im-
posed a moratorium on capital punishment.

5Treaty Doc. 105-50.

6 Treaty Doc. 104-7.

7Treaty Doc. 105-16
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slovak Extradition Treaty along with the 1935 Supplementary Ex-
tradition Treaty);® Denmark (amending the 1972 U.S.-Denmark
Extradition Treaty);? Finland (amending the 1976 U.S.-Finland Ex-
tradition Treaty);1°© France (amending the 1996 U.S.-France Extra-
dition Treaty);!! Germany (amending the 1978 U.S.-Germany Ex-
tradition Treaty along with the 1986 Supplementary Treaty with
Germany);12 Greece (amending the 1931 U.S.-Greece Extradition
Treaty and its 1937 Protocol);13 Hungary (amending the 1994 U.S.-
Hungary Extradition Treaty);1* Ireland (amending the 1983 U.S.-
Ireland Extradition Treaty);15 Italy (amending the 1983 U.S.-Italy
Extradition Treaty);l® Lithuania (amending the 2001 U.S.-Lith-
uania Extradition Treaty);!” Luxembourg (amending the 1996 U.S.-
Luxembourg Extradition Treaty);!8 The Netherlands (amending the
1980 U.S.-Netherlands Extradition Treaty);® Poland (amending
the 1996 U.S.-Poland Extradition Treaty);2° Portugal (amending
the 1908 U.S.-Portugal Extradition Treaty);2! Slovak Republic
(amending the 1925 U.S. Czechoslovakia Extradition Treaty and
the 1935 Supplementary Extradition Treaty currently in force and
applicable to the Slovak Republic);22 Slovenia (amending the 1901
U.S.-Serbia Extradition Treaty currently in force and applicable to
Slovenia);23 Spain (amending the 1970 U.S.-Spain Extradition
Treaty along with three supplementary treaties done in 1975, 1988,
and 1996);2¢ Sweden (amending the 1961 U.S.-Sweden Extradition
Treaty along with the 1983 Supplementary Extradition Treaty);25
the United Kingdom (amending the 2003 U.S.-U.K. Extradition
Treaty).26

The five remaining bilateral instruments with EU Member
States were concluded as stand-alone extradition treaties (as op-
posed to amendments) that would supersede existing extradition
treaties with each country. Each of the five new extradition treaties
is a modernized version of the older treaty, which conforms to the
provisions of the EU Framework Agreement. These five treaties
were submitted to the Senate in separate treaty documents, which
are as follows: 1) The U.S.-Latvia Extradition Treaty, which would
replace an existing extradition treaty from 1923 with Latvia;27 2)
The U.S.-Estonia Extradition Treaty, which would replace an exist-
ing extradition treaty from 1923 with Estonia;28 3) The U.S.-Malta
Extradition Treaty, which would replace an existing extradition
treaty from 1931;29 4) The U.S.-Romania Extradition Treaty, which

8 Exec. C, 69-1 and Exec. K, 74-1.

9 Treaty Doc. 93-21.

10 Treaty Doc. 95-9.

11Treaty Doc. 105-13.

12Ex. A. 96-1 and Treaty Doc. 100-6.
13Ex. D, 72-1 and Executive Agreement Series, No. 114.
14 Treaty Doc. 104-5.

15Treaty Doc. 98-19.

16 Treaty Doc. 98—20.

17Treaty Doc. 107-4.

18 Treaty Doc. 105-10.

19 Treaty Doc. 97-7.

20 Treaty Doc. 105-14.

21Ex. JdJ, 60-1.

22Ex. C 69-1 and Ex. K, 74-1.

23Ex. E, 57-1.

24 Treaty Doc. 91-24; Treaty Doc. 94-13; Treaty Doc. 102—24; and Treaty Doc. 105-15.
25 Ex. E, 87-2 and Treaty Doc. 97-15.
26 Treaty Doc. 108-23.

27Ex. F, 68-1.

28 Ex. C, 68-1.

29Ex. E, 72-1.
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would replace an existing extradition treaty from 1924, along with
a 1936 supplementary treaty;3° and 5) The U.S.-Bulgaria Extra-
dition Treaty, which would replace an existing extradition treaty
from 1924.31

V. ENTRY INTO FORCE

In accordance with Article 22, the EU Framework Agreement
shall enter into force on the first day following the third month
after the date on which the United States and the EU have indi-
cated that they have completed their internal procedures for this
purpose. Each bilateral instrument with an EU Member State shall
enter into force on the date of entry into force of the EU Frame-
work Agreement.

VI. IMPLEMENTING LEGISLATION

The legal procedures for extradition are governed by both federal
statute and self-executing treaties. Subject to a contrary treaty pro-
vision, existing federal law implements aspects of these treaties.
See 18 U.S.C. §§3181 to 3196. No additional legislation is needed
for the United States to fulfill its obligations under these treaties.

VII. COMMITTEE ACTION

The committee held a public hearing on these treaties on May
20, 2008. Testimony was received from Susan Biniaz, Deputy Legal
Adviser at the Department of State and Bruce Swartz, Deputy As-
sistant Attorney General for the Criminal Division at the Depart-
ment of Justice. A transcript of this hearing can be found in the
Annex to this report.

On July 29, 2008, the committee considered these treaties and
ordered them favorably reported by voice vote, with a quorum
present and without objection.

VIII. COMMITTEE RECOMMENDATION AND COMMENTS

The Committee on Foreign Relations believes that these treaties,
if ratified, would facilitate U.S. efforts in fighting terrorism and
transnational crime. In particular, these treaties would eliminate
obsolete provisions in existing U.S. extradition treaties with EU
Member States and replace them with more effective, efficient, and
modern provisions. This will enable the United States to, among
other things, pursue extradition in cases involving serious crimes,
such as money laundering, antitrust, cybercrime, and environ-
mental offenses in situations in which the United States is now un-
able to seek extradition. Accordingly, the committee urges the Sen-
ate to act promptly to give advice and consent to ratification of
these treaties, as set forth in this report and the accompanying res-
olution of advice and consent.

A. PROVISIONAL ARREST

Extradition treaties with Member States of the EU generally pro-
vide a mechanism for provisional arrest, which allows for the arrest
and detention of a person on the basis of certain information, in-

30Ex. D, 75-1.
31Ex. X, 68-1.
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cluding an arrest warrant from the requesting State, for a period
of time pending a formal extradition request.

An issue that has received increasing attention in U.S. courts is
whether or not the magistrate who issues a provisional arrest war-
rant in the United States must find probable cause to believe that
the person for whom the arrest warrant is sought committed the
crime underlying the extradition request or whether it is enough
to simply find probable cause that the person at issue has been
charged with an extraditable crime by the requesting country. In
response to questions from the committee, the Department of Jus-
tice has indicated that although the Fourth Amendment of the
Constitution applies, “[elxactly what categories and quantum of in-
formation are sufficient to meet Fourth Amendment requirements
in the context of provisional arrest pending extradition is not well
settled.” The EU Framework Agreement provides no guidance on
this matter, as it does not specify the standard of proof that an EU
Member State must satisfy in order to obtain the provisional arrest
of a fugitive in the United States pending transmission of a formal
extradition request.

While the committee takes no position as to what standard of
proof must be met in order to meet Fourth Amendment require-
ments in the context of provisional arrest, the committee does have
concerns regarding the length of time an individual may be de-
tained pursuant to a provisional arrest warrant without the United
States having yet received a formal extradition request that would
establish probable cause to believe that the person has committed
a crime. Several extradition treaties with EU Member States limit
the number of days that a person who has been provisionally ar-
rested can be detained by the requested State without a formal ex-
tradition request having been submitted by the requesting State.32
For example, Article 11(4) of the extradition treaty with the Neth-
erlands states as follows: “Provisional arrest shall be terminated if,
within a period of 60 days after the apprehension of the person
sought, the Requested State has not received the formal request for
extradition and the supporting documents mentioned in Article 9.”
Many EU Member State extradition treaties, however, require each
party to hold a person who has been provisionally arrested for a
certain minimum period of time, but leave to each party’s discre-
tion whether to hold that person longer without having yet received
the formal extradition request.33 For example, Article 10(4) of the
extradition treaty with Belgium states as follows: “A person who is
provisionally arrested may be discharged from custody upon the ex-
piration of 75 days from the date of provisional arrest pursuant to
this Treaty if the executive authority of the Requested State has
not received the formal request for extradition and the supporting
documents required in Article 7.”

In response to questions asked by the committee, the Depart-
ment of Justice has explained that “[ilt is rare for extradition trea-
ty partners to miss the treaty deadline for the presentation of docu-

32 See, e.g., U.S. bilateral extradition treaties with the Czech Republic, the Republic of Fin-
land, the Federal Republic of Germany, the Hellenic Republic, the Italian Republic, and the
Kingdom of Spain.

33 See, e.g., U.S. bilateral extradition treaties with the Republic of Austria, the Kingdom of
Belgium, the Republic of Cyprus, the Kingdom of Denmark, the Republic of Estonia, France,
the Republic of Hungary, the Republic of Latvia, the Republic of Lithuania, the Grand Duchy
of Luxembourg, Malta, and the United Kingdom of Great Britain and Northern Ireland.
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ments in support of extradition.” The Department of Justice also
noted that because it is so rare, the Department “does not track
statistics to demonstrate how long a person who was provisionally
arrested was held beyond the treaty mandated deadline absent
presentation of the formal extradition documents.”

While the committee recognizes the value of a mechanism for
provisional arrest when trying to detain a fugitive from justice, the
committee is also concerned that such a mechanism be subject to
appropriate limits in light of the liberty interests at stake. Thus,
in the committee’s view, the Department of Justice should monitor
the length of time that individuals are detained pursuant to a pro-
visional arrest warrant pending an extradition request and thus
has conditioned its approval of the EU Framework Agreement on
a report that would provide such information. In addition, the com-
mittee encourages the Department of State and the Department of
Justice, when negotiating such mechanisms in future treaties, to
include language, such as in the extradition treaty with the Neth-
erlands, that the provisional arrest “shall be terminated” if the re-
quested State has not received a formal extradition request within
a specified time period that is long enough to satisfy the legitimate
requirements of law enforcement officials in making the request.
Such language would avoid the potential for provisional arrest pro-
cedures to be used to detain an individual indefinitely.

B. RESOLUTIONS

The committee has included in the resolutions of advice and con-
sent one condition, which is a report on provisional arrest discussed
above, and one declaration, which is the same for each treaty and
is discussed below.

Declaration

In every resolution of advice and consent, the committee has in-
cluded a proposed declaration that states that each treaty is self-
executing. This declaration is consistent with statements made in
the Letters of Submittal from the Secretary of State to the Presi-
dent on each of these instruments34 and with the historical practice
of the committee in approving extradition treaties.3> Such a state-
ment, while generally included in the documents associated with
treaties submitted to the Senate by the executive branch and in
committee reports, has not generally been included in Resolutions
of advice and consent. The committee, however, proposes making
such a declaration in the Resolution of advice and consent in light
of the recent Supreme Court decision, Medellin v. Texas, 128 S.Ct.

34 See Treaty Doc. 109-14 at p. VI (stating that “[t]he U.S.-E.U. Extradition Agreements and
bilateral instruments are regarded as self-executing treaties under U.S. law . ...”); Treaty Doc.
109-15 at p. V (stating that the “[tlreaty is self-executing and will not require implementing
legislation.”); Treaty Doc. 109-16 at p. V (stating that the “[tIreaty is self-executing and will
not require implementing legislation”); Treaty Doc. 109-17 at p. V (stating that the “[tlreaty
is self-executing and will not require implementing legislation.”); Treaty Doc. 110-11 at p. V
(stating that the instrument is “self-executing and will not require implementing legislation.”);
and Treaty Doc. 110-12 at p. V (stating that the instrument is “self-executing and will not re-
quire implementing legislation.”)

35The committee has consistently expressed the view that extradition treaties are self-exe-
cuting. See, e.g., Exec. Rept. 106—24 at p. II (stating with regard to the U.S.-Belize, the U.S.-
Republic of Paraguay, the U.S.-South African, and the U.S.-Sri Landa Extradition Treaties that
“the legal procedures for extradition are governed by both federal statutes and self-executing
treaties”).
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1346 (2008), which has highlighted the utility of a clear statement
regarding the self-executing nature of treaty provisions.

The committee believes it is of great importance that the United
States complies with the treaty obligations it undertakes. In ac-
cordance with the Constitution, all treaties—whether self-executing
or not—are the supreme law of the land, and the President shall
take care that they be faithfully executed. In general, the com-
mittee does not recommend that the Senate give advice and con-
sent to treaties unless it is satisfied that the United States will be
able to implement them, either through implementing legislation,
the exercise of relevant constitutional authorities, or through the
direct application of the treaty itself in U.S. law. While situations
may arise that were not contemplated when the treaty was con-
cluded and ratified that raise questions about the authority of the
United States to comply, the committee expects that such cases will
be rare. Accordingly, in the committee’s view, a strong presumption
should exist against the conclusion in any particular case that the
United States lacks the necessary authority in U.S. law to imple-
ment obligations it has assumed under treaties that have received
the advice and consent of the Senate.

IX. RESOLUTIONS OF ADVICE AND CONSENT TO RATIFICATION

AGREEMENT ON EXTRADITION BETWEEN THE UNITED STATES OF
AMERICA AND THE EUROPEAN UNION

Resolved (two-thirds of the Senators present concurring therein),

SECTION 1. SENATE ADVICE AND CONSENT SUBJECT TO A DECLARA-
TION AND A CONDITION

The Senate advises and consents to the ratification of the Agree-
ment on Extradition between the United States of America and the
European Union, signed at Washington on June 25, 2003, with a
related Explanatory Note (Treaty Doc. 109-14), subject to the dec-
laration of section 2 and the condition of section 3.

SECTION 2. DECLARATION
The advice and consent of the Senate under section 1 is subject
to the following declaration:
This Treaty is self-executing.

SECTION 3. CONDITION
The advice and consent of the Senate under section 1 is subject
to the following condition:
REPORT ON PROVISIONAL ARRESTS. No later than February 1,
2010, and every February 1 for an additional four years there-
after, the Attorney General, in coordination with the Secretary
of State, shall prepare and submit a report to the Committee
on Foreign Relations and the Committee on the Judiciary of
the Senate that contains the following information:

1) The number of provisional arrests made by the United
States during the previous calendar year under each bilat-
eral extradition treaty with a Member State of the Euro-
pean Union, and a summary description of the alleged con-
duct for which provisional arrest was sought;

2) The number of individuals who were provisionally ar-
rested by the United States under each such treaty who
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were still in custody at the end of the previous calendar
year, and a summary description of the alleged conduct for
which provisional arrest was sought;

3) The length of time between each provisional arrest
listed under paragraph (1) and the receipt by the United
States of a formal request for extradition; and

4) The length of time that each individual listed under
paragraph (1) was held by the United States or an indica-
tion that they are still in custody if that is the case.

PROTOCOL TO THE EXTRADITION TREATY BETWEEN THE UNITED
STATES OF AMERICA AND THE REPUBLIC OF AUSTRIA

Resolved (two-thirds of the Senators present concurring therein),
SECTION 1. %{E(l)\ll\z?TE ADVICE AND CONSENT SUBJECT TO A DECLARA-

The Senate advises and consents to the ratification of the Pro-
tocol to the Extradition Treaty between the Government of the
United States of America and the Government of the Republic of
Austria signed January 8, 1998, as contemplated by Article 3 (2)
of the Agreement on Extradition between the United States of
America and the European Union signed June 25, 2003, signed at
Vienna on July 20, 2005 (Treaty Doc. 109-14), subject to the dec-
laration of section 2.

SECTION 2. DECLARATION
The advice and consent of the Senate under section 1 is subject
to the following declaration:
This Treaty is self-executing.

EXTRADITION INSTRUMENT BETWEEN THE UNITED STATES OF AMERICA
AND THE KINGDOM OF BELGIUM

Resolved (two-thirds of the Senators present concurring therein),
SECTION 1. %{E(l)\ll\l?TE ADVICE AND CONSENT SUBJECT TO A DECLARA-

The Senate advises and consents to the ratification of the Instru-
ment as contemplated by Article 3 (2) of the Agreement on Extra-
dition between the United States of America and the European
Union signed June 25, 2003, as to the application of the Extra-
dition Treaty between the United States of America and the King-
dom of Belgium signed April 27, 1987, signed at Brussels on De-
cember 16, 2004 (Treaty Doc. 109-14), subject to the declaration of
section 2.

SECTION 2. DECLARATION
The advice and consent of the Senate under section 1 is subject
to the following declaration:

This Treaty is self-executing.

EXTRADITION TREATY BETWEEN THE UNITED STATES OF AMERICA AND
THE REPUBLIC OF BULGARIA

Resolved (two-thirds of the Senators present concurring therein),
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SECTION 1. SENATE ADVICE AND CONSENT SUBJECT TO A DECLARA-
TION

The Senate advises and consents to the ratification of the Extra-
dition Treaty between the Government of the United States of
America and the Government of the Republic of Bulgaria, signed
at Sofia on September 19, 2007 (Treaty Doc. 110-12), subject to the
declaration of section 2.

SECTION 2. DECLARATION

The advice and consent of the Senate under section 1 is subject
to the following declaration:

This Treaty is self-executing.

EXTRADITION INSTRUMENT BETWEEN THE UNITED STATES OF AMERICA
AND THE REPUBLIC OF CYPRUS

Resolved (two-thirds of the Senators present concurring therein),
SECTION 1. %{E(l;ll\}ATE ADVICE AND CONSENT SUBJECT TO A DECLARA-

The Senate advises and consents to the ratification of the Instru-
ment as contemplated by Article 3 (2) of the Agreement on Extra-
dition between the United States of America and the European
Union signed June 25, 2003, as to the application of the Extra-
dition Treaty between the Government of the United States of
America and the Government of the Republic of Cyprus signed
June 17, 1996, signed at Nicosia on January 20, 2006 (Treaty Doc.
109-14), subject to the declaration of section 2.

SECTION 2. DECLARATION

The advice and consent of the Senate under section 1 is subject
to the following declaration:

This Treaty is self-executing.

SECOND SUPPLEMENTARY TREATY ON EXTRADITION BETWEEN THE
UNITED STATES OF AMERICA AND THE CZECH REPUBLIC

Resolved (two-thirds of the Senators present concurring therein),

SECTION 1. SENATE ADVICE AND CONSENT SUBJECT TO A DECLARA-
TION

The Senate advises and consents to the ratification of the Second
Supplementary Treaty on Extradition between the United States of
America and the Czech Republic, signed at Prague on May 16,
2006 (Treaty Doc. 109-14), subject to the declaration of section 2.
SECTION 2. DECLARATION

The advice and consent of the Senate under section 1 is subject
to the following declaration:

This Treaty is self-executing.

EXTRADITION INSTRUMENT BETWEEN THE UNITED STATES OF AMERICA
AND THE KINGDOM OF DENMARK

Resolved (two-thirds of the Senators present concurring therein),
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SECTION 1. SENATE ADVICE AND CONSENT SUBJECT TO A DECLARA-
TION

The Senate advises and consents to the ratification of the Instru-
ment as contemplated by Article 3 (2) of the Agreement on Extra-
dition between the United States of America and the European
Union signed June 25, 2003, as to the application of the Treaty on
Extradition between the United States of America and the King-
dom of Denmark signed June 22, 1972, signed at Copenhagen on
June 23, 2005 (Treaty Doc. 109-14), subject to the declaration of
section 2.

SECTION 2. DECLARATION

The advice and consent of the Senate under section 1 is subject
to the following declaration:

This Treaty is self-executing.

EXTRADITION TREATY BETWEEN THE UNITED STATES OF AMERICA AND
THE REPUBLIC OF ESTONIA

Resolved (two-thirds of the Senators present concurring therein),
SECTION 1. SENATE ADVICE AND CONSENT SUBJECT TO A DECLARA-
TION

The Senate advises and consents to the ratification of the Extra-
dition Treaty between the Government of the United States of
America and the Government of the Republic of Estonia, signed at
Tallinn on February 8, 2006 (Treaty Doc. 109-16), subject to the
declaration of section 2.

SECTION 2. DECLARATION

The advice and consent of the Senate under section 1 is subject

to the following declaration:

This Treaty is self-executing.

PROTOCOL TO THE EXTRADITION TREATY BETWEEN THE UNITED
STATES OF AMERICA AND THE REPUBLIC OF FINLAND

Resolved (two-thirds of the Senators present concurring therein),
SECTION 1. SENATE ADVICE AND CONSENT SUBJECT TO A DECLARA-
TION

The Senate advises and consents to the ratification of the Pro-
tocol to the Extradition Treaty between the United States of Amer-
ica and Finland signed June 11, 1976, signed at Brussels on De-
cember 16, 2004 (Treaty Doc. 109-14), subject to the declaration of
section 2.

SECTION 2. DECLARATION

The advice and consent of the Senate under section 1 is subject

to the following declaration:

This Treaty is self-executing.

EXTRADITION INSTRUMENT BETWEEN THE UNITED STATES OF AMERICA
AND FRANCE

Resolved (two-thirds of the Senators present concurring therein),
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SECTION 1. SENATE ADVICE AND CONSENT SUBJECT TO A DECLARA-
TION

The Senate advises and consents to the ratification of the Instru-
ment as contemplated by Article 3, paragraph 2, of the Agreement
on Extradition between the United States of America and the Euro-
pean Union signed June 25, 2003, as to the application of the Ex-
tradition Treaty between United States of America and France
signed April 23, 1996, signed at The Hague on September 30, 2004
(Treaty Doc. 109—-14), subject to the declaration of section 2.
SECTION 2. DECLARATION

The advice and consent of the Senate under section 1 is subject
to the following declaration:

This Treaty is self-executing.

SECOND SUPPLEMENTARY TREATY ON EXTRADITION BETWEEN THE
UNITED STATES OF AMERICA AND THE FEDERAL REPUBLIC OF GER-
MANY

Resolved (two-thirds of the Senators present concurring therein),

SECTION 1. SENATE ADVICE AND CONSENT SUBJECT TO A DECLARA-
TION

The Senate advises and consents to the ratification of the Second
Supplementary Treaty to the Treaty between the United States of
America and the Federal Republic of Germany Concerning Extra-
dition, signed at Washington on April 18, 2006 (Treaty Doc. 109—
14), subject to the declaration of section 2.
SECTION 2. DECLARATION

The advice and consent of the Senate under section 1 is subject
to the following declaration:

This Treaty is self-executing.

PROTOCOL TO THE TREATY ON EXTRADITION BETWEEN THE UNITED
STATES OF AMERICA AND THE HELLENIC REPUBLIC

Resolved (two-thirds of the Senators present concurring therein),

SECTION 1. SENATE ADVICE AND CONSENT SUBJECT TO A DECLARA-
TION

The Senate advises and consents to the ratification of the Pro-
tocol to the Treaty on Extradition between the United States of
America and the Hellenic Republic, signed May 6, 1931, and the
Protocol thereto signed September 2, 1937, as contemplated by Ar-
ticle 3 (2) of the Agreement on Extradition between the United
States of America and the European Union, signed June 25, 2003,
signed at Washington on January 18, 2006 (Treaty Doc. 109-14),
subject to the declaration of section 2.
SECTION 2. DECLARATION

The advice and consent of the Senate under section 1 is subject
to the following declaration:

This Treaty is self-executing.
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PROTOCOL TO THE TREATY ON EXTRADITION BETWEEN THE UNITED
STATES OF AMERICA AND THE REPUBLIC OF HUNGARY

Resolved (two-thirds of the Senators present concurring therein),
SECTION 1. %E(l)\lléTE ADVICE AND CONSENT SUBJECT TO A DECLARA-

The Senate advises and consents to the ratification of the Pro-
tocol to the Treaty between the Government of the United States
of America and the Government of the Republic of Hungary on Ex-
tradition signed December 1, 1994, as contemplated by Article 3 (2)
of the Agreement on Extradition between the United States of
America and the European Union, signed June 25, 2003, signed at
Budapest on November 15, 2005 (Treaty Doc. 109-14), subject to
the declaration of section 2.

SECTION 2. DECLARATION
The advice and consent of the Senate under section 1 is subject
to the following declaration:
This Treaty is self-executing.

EXTRADITION INSTRUMENT BETWEEN THE UNITED STATES OF AMERICA
AND IRELAND

Resolved (two-thirds of the Senators present concurring therein),

SECTION 1. SE(I)\IATE ADVICE AND CONSENT SUBJECT TO A DECLARA-
TION

The Senate advises and consents to the ratification of the Instru-
ment as contemplated by Article 3 (2) of the Agreement on Extra-
dition between the United States of America and the European
Union signed June 25, 2003, as to the application of the Treaty on
Extradition between the United States of America and Ireland
signed July 13, 1983, signed at Dublin on July 14, 2005 (Treaty
Doc. 109-14), subject to the declaration of section 2.

SECTION 2. DECLARATION
The advice and consent of the Senate under section 1 is subject
to the following declaration:
This Treaty is self-executing.

EXTRADITION INSTRUMENT BETWEEN THE UNITED STATES OF AMERICA
AND THE ITALIAN REPUBLIC

Resolved (two-thirds of the Senators present concurring therein),
SECTION 1. %4:(1)\11\?'1‘13 ADVICE AND CONSENT SUBJECT TO A DECLARA-

The Senate advises and consents to the ratification of the Instru-
ment as contemplated by Article 3 (2) of the Agreement on Extra-
dition between the United States of America and the European
Union signed June 25, 2003, as to the application of the Extra-
dition Treaty between the Government of the United States of
America and the Government of the Italian Republic signed Octo-
ber 13, 1983, signed at Rome on May 3, 2006 (Treaty Doc. 109-14),
subject to the declaration of section 2.
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SECTION 2. DECLARATION
The advice and consent of the Senate under section 1 is subject
to the following declaration:
This Treaty is self-executing.

EXTRADITION TREATY BETWEEN THE UNITED STATES OF AMERICA AND
THE REPUBLIC OF LATVIA

Resolved (two-thirds of the Senators present concurring therein),
SECTION 1. %}E(I;II\II&TE ADVICE AND CONSENT SUBJECT TO A DECLARA-

The Senate advises and consents to the ratification of the Extra-
dition Treaty between the Government of the United States of
America and the Government of the Republic of Latvia, signed at
Riga on December 7, 2005 (Treaty Doc. 109—-15), subject to the dec-
laration of section 2.

SECTION 2. DECLARATION
The advice and consent of the Senate under section 1 is subject
to the following declaration:
This Treaty is self-executing.

PROTOCOL TO THE EXTRADITION TREATY BETWEEN THE UNITED
STATES OF AMERICA AND THE REPUBLIC OF LITHUANIA

Resolved (two-thirds of the Senators present concurring therein),
SECTION 1. ’?‘{E(I;II\?TE ADVICE AND CONSENT SUBJECT TO A DECLARA-

The Senate advises and consents to the ratification of the Pro-
tocol on the application of the Agreement on Extradition between
the United States of America and the European Union to the Ex-
tradition Treaty between the Government of the United States of
America and the Government of the Republic of Lithuania, signed
at Brussels on June 15, 2005 (Treaty Doc. 109-14), subject to the
declaration of section 2.

SECTION 2. DECLARATION
The advice and consent of the Senate under section 1 is subject
to the following declaration:
This Treaty is self-executing.

EXTRADITION INSTRUMENT BETWEEN THE UNITED STATES OF AMERICA
AND THE GRAND DUCHY OF LUXEMBOURG

Resolved (two-thirds of the Senators present concurring therein),
SECTION 1. %}aglém ADVICE AND CONSENT SUBJECT TO A DECLARA-

The Senate advises and consents to the ratification of the Instru-
ment as contemplated by Article 3, paragraph 2 (a) of the Agree-
ment on Extradition between the United States of America and the
European Union signed June 25, 2003, as to the application of the
Extradition Treaty between the Government of the United States
of America and the Government of the Grand Duchy of Luxem-
bourg signed October 1, 1996, signed at Washington on February
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1, 2005 (Treaty Doc. 109-14), subject to the declaration of section
2.

SECTION 2. DECLARATION
The advice and consent of the Senate under section 1 is subject
to the following declaration:
This Treaty is self-executing.

EXTRADITION TREATY BETWEEN THE UNITED STATES
OF AMERICA AND MALTA

Resolved (two-thirds of the Senators present concurring therein),

SECTION 1. SENATE ADVICE AND CONSENT SUBJECT TO A DECLARA-
TION

The Senate advises and consents to the ratification of the Extra-
dition Treaty between the Government of the United States of
America and the Government of Malta, signed at Valletta on May
18, 2006, with a related exchange of letters signed the same date
(Treaty Doc. 109-17), subject to the declaration of section 2.

SECTION 2. DECLARATION
The advice and consent of the Senate under section 1 is subject
to the following declaration:
This Treaty is self-executing.

EXTRADITION AGREEMENT BETWEEN THE UNITED STATES OF AMERICA
AND THE KINGDOM OF THE NETHERLANDS

Resolved (two-thirds of the Senators present concurring therein),

SECTION 1. SE(I)\IATE ADVICE AND CONSENT SUBJECT TO A DECLARA-
TION

The Senate advises and consents to the ratification of the Agree-
ment comprising the Instrument as contemplated by Article 3 (2)
of the Agreement on Extradition between the United States of
America and the European Union signed at Washington on June
25, 2003, as to the application of the Extradition Treaty between
the United States of America and the Kingdom of the Netherlands
signed at The Hague on June 24, 1980, signed at The Hague on
September 29, 2004, with a related exchange of notes signed the
same date (Treaty Doc. 109-14), subject to the declaration of sec-
tion 2.

SECTION 2. DECLARATION
The advice and consent of the Senate under section 1 is subject
to the following declaration:

This Treaty is self-executing.

EXTRADITION AGREEMENT BETWEEN THE UNITED STATES OF AMERICA
AND THE REPUBLIC OF POLAND

Resolved (two-thirds of the Senators present concurring therein),
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SECTION 1. SENATE ADVICE AND CONSENT SUBJECT TO A DECLARA-
TION

The Senate advises and consents to the ratification of the Agree-
ment between the United States of America and the Republic of Po-
land on the application of the Extradition Treaty between the
United States of America and the Republic of Poland signed July
10, 1996, pursuant to Article 3 (2) of the Agreement on Extradition
between the United States of America and the European Union
signed at Washington June 25, 2003, signed at Warsaw on June 9,
2006 (Treaty Doc. 109-14), subject to the declaration of section 2.
SECTION 2. DECLARATION

The advice and consent of the Senate under section 1 is subject
to the following declaration:

This Treaty is self-executing.

EXTRADITION INSTRUMENT BETWEEN THE UNITED STATES OF AMERICA
AND THE PORTUGUESE REPUBLIC

Resolved (two-thirds of the Senators present concurring therein),
SECTION 1. SENATE ADVICE AND CONSENT SUBJECT TO A DECLARA-
TION

The Senate advises and consents to the ratification of the Instru-
ment between the United States of America and the Portuguese
Republic as contemplated by Article 3 (2) of the Agreement on Ex-
tradition between the United States of America and the European
Union signed June 25, 2003, signed at Washington on July 14,
2005 (Treaty Doc. 109-14), subject to the declaration of section 2.
SECTION 2. DECLARATION

The advice and consent of the Senate under section 1 is subject
to the following declaration:

This Treaty is self-executing.

EXTRADITION TREATY BETWEEN THE UNITED STATES OF AMERICA AND
ROMANIA

Resolved (two-thirds of the Senators present concurring therein),

SECTION 1. SENATE ADVICE AND CONSENT SUBJECT TO A DECLARA-
TION

The Senate advises and consents to the ratification of the Extra-
dition Treaty between the United States of America and Romania,
signed at Bucharest on September 10, 2007 (Treaty Doc. 110-11),
subject to the declaration of section 2.

SECTION 2. DECLARATION

The advice and consent of the Senate under section 1 is subject

to the following declaration:

This Treaty is self-executing.

EXTRADITION INSTRUMENT BETWEEN THE UNITED STATES OF AMERICA
AND THE SLOVAK REPUBLIC

Resolved (two-thirds of the Senators present concurring therein),
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SECTION 1. SENATE ADVICE AND CONSENT SUBJECT TO A DECLARA-
TION

The Senate advises and consents to the ratification of the Instru-
ment on Extradition between the United States of America and the
Slovak Republic, as contemplated by Article 3 (2) of the Agreement
on Extradition between the United States of America and the Euro-
pean Union signed June 25, 2003, signed at Bratislava on February
6, 2006 (Treaty Doc. 109-14), subject to the declaration of section
2.

SECTION 2. DECLARATION
The advice and consent of the Senate under section 1 is subject
to the following declaration:
This Treaty is self-executing.

EXTRADITION AGREEMENT BETWEEN THE UNITED STATES OF AMERICA
AND THE REPUBLIC OF SLOVENIA

Resolved (two-thirds of the Senators present concurring therein),
SECTION 1. %{E(l;lléTE ADVICE AND CONSENT SUBJECT TO A DECLARA-

The Senate advises and consents to the ratification of the Agree-
ment between the Government of the United States of America and
the Government of the Republic of Slovenia comprising the Instru-
ment as contemplated by Article 3 (2) of the Agreement on Extra-
dition between the United States of America and the European
Union signed June 25, 2003, as to the Application of the Treaty on
Extradition between the United States and the Kingdom of Serbia,
signed October 25, 1901, signed at Ljubljana on October 17, 2005
(Treaty Doc. 109-14), subject to the declaration of section 2.

SECTION 2. DECLARATION
The advice and consent of the Senate under section 1 is subject
to the following declaration:
This Treaty is self-executing.

EXTRADITION INSTRUMENT BETWEEN THE UNITED STATES OF AMERICA
AND THE KINGDOM OF SPAIN

Resolved (two-thirds of the Senators present concurring therein),
SECTION 1. %}E(I;II\II&TE ADVICE AND CONSENT SUBJECT TO A DECLARA-

The Senate advises and consents to the ratification of the Instru-
ment as contemplated by Article 3 (2) of the Agreement on Extra-
dition between the United States of America and the European
Union signed June 25, 2003, as to the application of the Treaty on
Extradition between the United States of America and Spain
signed May 29, 1970, and the Supplementary Treaties on Extra-
dition signed January 25, 1975, February 9, 1988 and March 12,
1996, signed at Madrid on December 17, 2004 (Treaty Doc. 109—
14), subject to the declaration of section 2.

SECTION 2. DECLARATION
The advice and consent of the Senate under section 1 is subject
to the following declaration:

This Treaty is self-executing.
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EXTRADITION INSTRUMENT BETWEEN THE UNITED STATES OF AMERICA
AND KINGDOM OF SWEDEN

Resolved (two-thirds of the Senators present concurring therein),
SECTION 1. %El)\ll\?TE ADVICE AND CONSENT SUBJECT TO A DECLARA-

The Senate advises and consents to the ratification of the Instru-
ment as contemplated by Article 3 (2) of the Agreement on Extra-
dition between the United States of America and the European
Union signed June 25, 2003, as to the application of the Conven-
tion on Extradition between the United States of America and Swe-
den signed October 24, 1961 and the Supplementary Convention on
Extradition between the United States of America and the King-
dom of Sweden signed March 14, 1983, signed at Brussels on De-
cember 16, 2004 (Treaty Doc. 109-14), subject to the declaration of
section 2.

SECTION 2. DECLARATION
The advice and consent of the Senate under section 1 is subject
to the following declaration:

This Treaty is self-executing.

EXTRADITION INSTRUMENT BETWEEN THE UNITED STATES OF AMERICA
AND THE UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRE-
LAND

Resolved (two-thirds of the Senators present concurring therein),
SECTION 1. SENATE ADVICE AND CONSENT SUBJECT TO A DECLARA-
TION

The Senate advises and consents to the ratification of the Instru-
ment as contemplated by Article 3 (2) of the Agreement on Extra-
dition between the United States of America and the European
Union signed June 25, 2003, as to the application of the Extra-
dition Treaty between the Government of the United States and
the Government of the United Kingdom of Great Britain and
Northern Ireland signed March 31, 2003, signed at London on De-
cember 16, 2004, with a related exchange of notes signed the same
date (Treaty Doc. 109-14), subject to the declaration of section 2.

SECTION 2. DECLARATION

The advice and consent of the Senate under section 1 is subject
to the following declaration:

This Treaty is self-executing.
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TREATIES

TUESDAY, MAY 20, 2008

U.S. SENATE,
COMMITTEE ON FOREIGN RELATIONS,
Washington, DC.

The committee met, pursuant to notice, at 10:32 a.m., in room
SD-419, Dirksen Senate Office Building, Hon. Benjamin L. Cardin,
presiding.

Present: Senator Cardin.

OPENING STATEMENT OF HON. BENJAMIN L. CARDIN,
U.S. SENATOR FROM MARYLAND

Senator CARDIN. The committee will come to order.

First, let me thank Senator Biden for allowing me to chair to-
day’s hearing. It is a very important hearing dealing with impor-
tant business on extradition treaties and mutual assistance agree-
ments that are critically important to law enforcement in the
United States and with our friends around the globe.

Today the committee meets to review 28 extradition treaties and
30 mutual legal assistance treaties with the European Union, all
27 European Union Member States, and Malaysia. These treaties
are intended to modernize and improve the scope and operation of
our existing international law enforcement framework while, never-
theless, maintaining a legal framework for the cooperation that is
efficient, fair, and effective. The committee recognizes the necessity
and the benefits that are derived from such treaties, which en-
hance cooperation between nations especially at this critical time
in our history.

The United States has entered into over 100 bilateral extradition
and mutual legal assistance treaties. Extradition treaties are im-
portant agreements that ensure, for example, that those who com-
mit crimes in the United States cannot flee to another nation in
order to escape justice and punishment. Mutual legal assistance
treaties strengthen our ability to obtain evidence and other forms
of assistance from overseas in support of our criminal investiga-
tions and prosecutions.

The structure of these treaties reflect the consistent evolution we
have been observing in Europe over the last several decades. In-
stead of negotiating a separate and different agreement with each
country in Europe, as we have done in the past, there is now one
overarching agreement on extradition and another on mutual legal

(21)
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assistance concluded with the European Union, which harmonizes
the content of the bilateral agreements with every Member State.

First, there is a package of extradition agreements. Key provi-
sions of the new extradition agreements implementing the U.S.-EU
extradition agreement are as follows.

Outdated lists of extraditable offenses would be replaced with a
modern dual criminality standard, which would enable our extra-
dition treaties to cover new offenses, such as money laundering or
cybercrime, as they develop in the criminal legal systems of both
countries without having to amend the treaty each time.

The process of authenticating documents and transmission of
provisional arrests and extradition requests would be streamlined.

Clear authority for the temporary transfer of persons to the re-
questing state that are being prosecuted or serving a sentence in
the requesting state would be provided.

A uniform approach to handling competing requests for extra-
dition or surrender of the same fugitive from every EU Member
State and the United States would be established. Moreover, the
United States requests for extradition put forward to a EU Member
State would have the same status as competing requests submitted
by another EU Member State.

Simplified extradition procedures would be provided in cases in
which the person sought does not contest extradition.

Transit authority would be provided in order to facilitate the
transportation of persons surrendered to a state by a third country
when that person has to travel through another State Party in
order to be surrendered.

In addition to these treaties on extradition matters, we are also
considering today 30 mutual legal assistance treaties, also known
as MLATS.

The United States has bilateral MLATSs in force with 17 of the
27 EU Member States and has signed three bilateral MLATSs with
EU Member States that had not yet entered into force, including
the 2001 MLAT with Sweden, which we are considering today.
Many of the MLATSs in force with EU Member States are out of
date and thus need to be modernized. Moreover, the United States
does not have MLATSs in force with the remaining seven states of
Bulgaria, Denmark, Finland, Malta, Portugal, Slovakia, and Slo-
venia. If the treaties we are considering today are approved by the
Senate, the United States would have, for the first time, at least
a partial or treaty-based mutual legal assistance relationship with
these seven states.

Key provisions and mechanisms in the U.S—EU framework
agreement, which will be included in the EU Member State instru-
ments are as follows.

A mechanism through which it would be possible to identify bank
accounts and transactions relating to persons and entities under
criminal investigation, as specified in the individual bilateral
agreements.

States would be authorized to create and operate joint investiga-
tive teams comprised of investigating authorities for treaty partner
countries for the purpose of facilitating criminal investigations or
prosecutions involving one or more EU Member States and the
United States where deemed appropriate by relevant parties.
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A mechanism that would facilitate the use of video transmission
technology to take witness testimony and for other law enforcement
purposes.

States Parties would be authorized to use modern technology,
such as fax and e-mail, in making requests for legal assistance so
that the transmission of requests can be expedited.

States Parties would be authorized to provide legal assistance to
administrative authorities conducting investigations with a view to
criminal prosecution.

The final MLAT is the one law enforcement treaty under consid-
eration with a state outside of the EU, and that is Malaysia. As
with most MLATS, the agreement generally obligates the Parties to
assist each other in criminal investigations, prosecutions, and re-
lated law enforcement proceedings, as well as civil and administra-
tive proceedings that may be related to criminal matters.

I, particularly, want to thank our two administration witnesses
that are with us today. I know this is technical information and it
is a formal process that we go through on the constitutional respon-
sibilities of the United States Senate on treaties. But these are
very important issues, and I know they just did not come about
quickly. It took a lot of work—a lot of hard work—and we appre-
ciate the work that our two witnesses have done in making it pos-
sible for the United States Senate to take up these treaties today.

Susan Biniaz is a Deputy Legal Adviser of the Department of
State, and Bruce Swartz, the Deputy Assistant Attorney General
for the Criminal Division at the Department of Justice. It is nice
to have both of the Department of Justice and the Department of
State represented today at our hearing.

We will start with Ms. Biniaz.

STATEMENT OF SUSAN BINIAZ, DEPUTY LEGAL ADVISER,
DEPARTMENT OF STATE, WASHINGTON, DC

Ms. BiNiaz. Thank you, Mr. Chairman. I am pleased to testify,
along with my colleague from the Justice Department, to express
the strong support of the State Department and the administration
for the Senate’s prompt provision of advice and consent to the rati-
fication of 58 new agreements for international law enforcement
cooperation.

The agreements fall into three categories. First, there are two
agreements with the European Union (EU), one each on extradition
and mutual legal assistance. Second, there are 54 bilateral instru-
ments, one on extradition and one on mutual legal assistance, with
each of the 27 EU Member States. Third there are mutual legal as-
sistance treaties, or MLATSs, with Malaysia and Sweden.

Mr. Chairman, the extradition and mutual legal assistance
agreements with the European Union and the individual Member
States are the concrete results of a dialogue that began in the im-
mediate aftermath of the September 11 terrorist attacks. From
these discussions came a decision to modernize and expand existing
law enforcement treaties between the U.S. and the EU Member
States. The modernization was pursued initially through the nego-
tiation of agreements with the EU itself, followed by the negotia-
tion of instruments with the individual Member States. Both fea-
tures, modernization of existing treaties and widening the net of
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bilateral treaty coverage, became particularly important when the
EU in 2004 and 2007 expanded to admit new countries, primarily
from Central and Eastern Europe. In that region, a number of U.S.
extradition treaties were antiquated and mutual legal assistance
treaties were in some cases nonexistent.

The extradition and mutual legal assistance agreements with the
EU were signed in June 2003. Thereafter, the U.S. pursued bilat-
eral implementing instruments, one each on extradition and mu-
tual legal assistance. These instruments were negotiated first with
each of the European Union’s then-15 Member States and there-
after with the 12 additional states.

We concluded individual bilateral instruments for a number of
reasons. As a matter of international law, the bilateral instruments
reflect direct sovereign consent by each EU Member State to the
changes set forth in the U.S.—EU Agreements to the preexisting bi-
lateral extradition or mutual legal assistance treaty between the
United States and that Member State. As a matter of domestic law,
the bilateral instruments should ensure application of the revised
extradition treaties and MLATSs by practitioners and the judiciary,
both in the United States and abroad.

Most of the bilateral extradition instruments simply reflect the
modernizing provisions contained in the U.S.-EU Agreement. How-
ever, five of the bilateral extradition instruments being considered
by the committee today, those with Bulgaria, Estonia, Latvia,
Malta, and Romania, take the form of comprehensive new extra-
dition treaties. These five treaties were transmitted to the Senate
separately. Since the prior extradition treaties with each of these
countries had become outdated, it made sense to incorporate the
provisions required by the U.S.—EU Extradition Agreement into
fully modernized new extradition treaties instead of amendments
to old treaties.

As a matter of substance, what is particularly notable in each of
the comprehensive new treaties is the obligation to extradite na-
tionals. These five countries have become the most recent Euro-
pean countries to overcome the historic obstacle that nationality
has posed in extradition relations between much of Europe and the
United States.

The bilateral mutual legal assistance instruments, like the extra-
dition instruments, reflect the scope of the U.S.—EU Agreement. It
should be noted that where no bilateral mutual legal assistance
treaty previously existed between the United States and an EU
Member State, as was the case with seven Member States (Bul-
garia, Denmark, Finland, Malta, Portugal, Slovakia, and Slovenia),
the new mutual legal assistance agreements will now serve that
role.

Ratification processes for both the U.S.—EU Agreements and the
individual bilateral instruments are approaching completion in Eu-
rope. I am pleased to report that 22 of the 27 EU Member States
have completed their domestic procedures to bring the agreements
into force. We expect the remainder to do so in the coming months,
and prompt Senate action on this package of agreements would be
very helpful in accelerating the process of ratification in European
Union Member States. The U.S.—EU Agreements and the com-
pleted bilateral instruments may enter into force only following
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completion of all ratification procedures by all national govern-
ments.

In conclusion, Mr. Chairman, the U.S.—EU Agreements and re-
lated bilateral instruments before the committee today would re-
sult in a historic and comprehensive modernization of the U.S. law
enforcement relationship with the 27 members of the EU, and
would create an institutional relationship with the EU itself in the
law enforcement area. These agreements represent an opportunity
to bring an important area of trans-Atlantic cooperation into the
21st century.

Now, turning to the Mutual Legal Assistance Treaty with Malay-
sia, while this agreement may not have the historic significance
and law enforcement impact of the U.S.-EU agreements, it is,
nonetheless, an important and necessary tool to help authorities in
the United States and Malaysia investigate and prosecute ter-
rorism and organized crime. I have addressed this treaty more fully
in my written testimony and would be happy to address any ques-
tions you may have on this or on any of the other agreements be-
fore the committee.

Thank you.

[The prepared statement of Ms. Biniaz follows:]

PREPARED STATEMENT OF SUSAN BINIAZ, DEPUTY LEGAL ADVISER, U.S. DEPARTMENT
OF STATE, WASHINGTON, DC

Mr. Chairman, I am pleased to testify, along with my colleague from the Depart-
ment of Justice, to express the strong support of the Department of State and the
administration for the Senate’s prompt provision of advice and consent to ratifica-
tion of 57 new agreements for international law enforcement cooperation. The agree-
ments fall into three categories:

e Two agreements with the European Union (EU), one each on extradition and
mutual legal assistance;

o Fifty-four bilateral instruments, done pursuant to the U.S.—EU Agreements, one
on extradition and one on mutual legal assistance, with each of the 27 EU
Member States; and

e A mutual legal assistance treaty (MLAT) with Malaysia.

The Department of State greatly appreciates this opportunity to move toward rati-
fication of these important treaties. I will address the extradition and mutual legal
assistance agreements with the European Union and the bilateral instruments with
EU Member States first, followed by the MLAT with Malaysia.

EXTRADITION AND MUTUAL LEGAL ASSISTANCE AGREEMENTS WITH THE EUROPEAN
UNION

Mr. Chairman, the extradition and mutual legal assistance agreements between
the United States and the European Union are the first law enforcement treaties
our government has ever concluded with this important international body. They
are concrete results of a dialogue that began between our government and the EU
in the immediate aftermath of the September 11, 2001, attacks, as part of a wide-
ranging exploration of ways of improving trans-Atlantic cooperation against
terrorism.

From these discussions came a decision to modernize and expand existing law en-
forcement treaties between the United States and the Member States of the Euro-
pean Union. It was agreed to pursue this modernization initially through the nego-
tiation of agreements with the EU itself, to be followed by instruments with the
individual Member States. Both features—modernization of existing treaties and
widening the net of bilateral treaty coverage—became particularly important when
the EU in 2004 and 2007 expanded to admit new countries primarily from Central
and Eastern Europe, a region where a number of U.S. extradition treaties were anti-
quated and mutual legal assistance treaties, in some cases, were nonexistent.

Among the most important features of the U.S.—EU Extradition Agreement is a
provision replacing outdated “lists” of extraditable offenses with the “dual crimi-
nality” approach. This modern approach will now apply to our extradition relations
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with all the countries of the European Union. It allows extradition for a broader
range of offenses, and also will encompass newer ones, e.g. cybercrime, as they de-
velop, without the need to amend the underlying treaties. The Extradition Agree-
ment additionally contains a series of significant improvements to expedite the ex-
tradition process, which will be described by my Department of Justice colleague.

The U.S.—-EU Mutual Legal Assistance Agreement likewise contains several inno-
vations that should prove of value to U.S. prosecutors and investigators. It creates
an improved mechanism for obtaining bank information from an EU Member State,
delineates a legal framework for the use of new techniques such as joint investiga-
tive teams, and establishes a comprehensive and uniform framework for limitations
on the use of personal data. The Department of Justice testimony also will describe
these features in greater detail.

EXTRADITION AND MUTUAL LEGAL ASSISTANCE INSTRUMENTS WITH EU MEMBER STATES

The Extradition and Mutual Legal Assistant Agreements with the EU were
signed in June 2003. Thereafter, the United States pursued bilateral implementing
instruments, one each on extradition and mutual legal assistance. These instru-
ments were negotiated first with each of the European Union’s then-15 Member
States and thereafter with the 12 additional states that joined in two groups, in
2004 and in 2007.

The conclusion of individual bilateral instruments was undertaken for important
reasons. As a matter of international law, the bilateral instruments reflect direct
sovereign consent by each EU Member State to the changes required by the U.S.—
EU Agreements to the preexisting bilateral extradition or mutual legal assistance
treaty between the United States and that Member State. As a matter of domestic
law, the bilateral instruments should ensure application of the revised extradition
treaties and MLATSs by practitioners and the judiciary, both in the United States
and abroad.

Most of the bilateral extradition instruments simply reflect the modernizing provi-
sions contained in the U.S.—EU Agreement. However, five of the bilateral extra-
dition instruments being considered by the committee today—those with Bulgaria,
Estonia, Latvia, Malta, and Romania—take the form of comprehensive new extra-
dition treaties. (These were transmitted to the Senate separately.) Since the prior
extradition treaties with each of these countries had become outdated, it made sense
to incorporate the provisions required by the U.S.—EU Extradition Agreement into
fully modernized new extradition treaties instead of amendments to the existing
treaties.

As a matter of substance, what is particularly notable in each of the comprehen-
sive new treaties is the obligation undertaken to extradite nationals. With respect
to Estonia and Romania, this obligation is unqualified. In the case of Latvia, its gov-
ernment may request that a Latvian national serve a U.S.-imposed sentence in a
Latvian prison, pursuant to a prisoner transfer treaty. With regard to Malta and
Bulgaria, their nationals may be extradited for 30 specified offenses corresponding
essentially to those offenses for which they also may be surrendered for trial to
European Union Member States. These countries thus have become the most recent
European countries to overcome the historic obstacle that nationality has posed in
extradition relations between much of Europe and the United States.

The bilateral mutual legal assistance instruments, like the extradition instru-
ments, reflect the scope of the U.S.—EU MLA Agreement. Notably, where no bilat-
eral law enforcement treaty previously existed between the United States and the
EU Member State—as is the case with seven Member States in the mutual legal
assistance area (Bulgaria, Denmark, Finland, Malta, Portugal, Slovakia, and Slo-
venia)—the mutual legal assistance instruments, while not serving as comprehen-
sive MLATS, will ensure that the obligations arising from the U.S.—EU Agreement
are applied between the United States and the EU Member State.

Ratification processes for both the U.S.—EU Agreements and for the bilateral in-
struments are approaching completion in Europe. While the foreign party to the
U.S.—EU Agreements is the European Union itself, most EU Member States none-
theless are required or have chosen under their domestic constitutional laws to rat-
ify both the U.S.—EU Agreements and the applicable bilateral instruments. I am
pleased to report that 22 of the 27 EU Member States have completed their domes-
tic procedures to bring the agreements into force. We expect the remainder to do
so in coming months, and prompt Senate action on this package of agreements
would be very helpful in accelerating the process of ratifications in European Union
Member States. The U.S.—EU Agreements and the completed bilateral instruments
may enter into force only following completion of all ratification procedures by all
national governments.
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MUTUAL LEGAL ASSISTANCE TREATY WITH MALAYSIA

The Mutual Legal Assistance Treaty with Malaysia does not have the historic sig-
nificance and law enforcement impact of the U.S.—-EU agreements, but it is nonethe-
less important. Malaysia is located at the heart of a region of the world where our
law enforcement authorities are working every day in partnership with local govern-
ments to combat terrorism and organized crime. The MLAT will be a useful tool to
help authorities in both the United States and Malaysia investigate and prosecute
those offenses. It also will serve—indeed, it has already served—as a model for
ongoing negotiations between the United States and other nations in that crucial
region.

For the most part, the content of the MLAT with Malaysia is similar to that of
the many other MLATS that this committee has reviewed in recent decades. It pro-
vides broad authority for each party to assist the other in gathering evidence nec-
essary for criminal investigations and prosecutions.

One of the less common features of this MLAT is the provision allowing either
party to refuse assistance in the absence of so-called “dual criminality”—in other
words, if the conduct being investigated or prosecuted would not also constitute an
offense in the state receiving the request punishable by a maximum sentence of at
least 1 year’s imprisonment. Unlike extradition treaties, most MLATSs do not have,
and do not require, such a provision, but it is not unprecedented and we view it
as a workable approach. To provide sufficient certainty that cooperation will be
available for the range of requests we are likely to submit, our negotiators under-
took two important steps: First, they conducted a review and comparison of the
criminal codes of the two countries and concluded that there was sufficient com-
monality between the two that U.S. authorities would be able to obtain assistance
in a broad range of matters. In addition, the negotiators prepared and included an
annex to the treaty that outlines a set of offenses for which assistance will not be
denied on the ground of absence of dual criminality. This annex includes the types
of offenses for which U.S. prosecutors generally seek assistance abroad.

Mr. Chairman, I urge that the committee give prompt and favorable consideration
to these agreements.

Senator CARDIN. Thank you, Ms. Biniaz.
Mr. Swartz.

STATEMENT OF BRUCE SWARTZ, DEPUTY ASSISTANT ATTOR-
NEY GENERAL, CRIMINAL DIVISION, DEPARTMENT OF JUS-
TICE, WASHINGTON, DC

Mr. SWARTZ. Mr. Chairman and members of the committee,
thank you for this opportunity to present the views of the Depart-
ment of Justice on the U.S.—EU extradition and mutual legal as-
sistance treaties, the instruments that implement each of those
treaties at a bilateral level with each EU Member State, and the
mutual legal assistance treaty with Malaysia.

As you note, Mr. Chairman, these are critically important trea-
ties. Each one of them directly advances the national security and
law enforcement interests of the United States.

Turning first to the U.S.—EU extradition framework decision and
the framework treaty and the mutual legal assistance treaty that
follows. With regard to the extradition treaty and the bilateral
instruments under that treaty, as you note, Mr. Chairman, this
treaty represents three key advances.

First, it replaces the older-list treaty approach found in many of
our older extradition treaties with the European Union and sub-
stitutes in its place a dual criminality approach, which means, as
you note, that we will be able to go forward with the extraditions
on crimes such as cybercrime, intellectual property offenses, and
importantly, counterterrorism offenses that might not have been
possible under the old-list treaty approach.
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Second, the EU-U.S. Extradition Treaty replaces the antiquated
competing extradition request provisions and substitutes in its
place an analysis that will consider all relevant factors. And this
is particularly important, as you note, with regard to the European
arrest warrant since it makes clear that United States requests
will be on a par with European arrest warrant requests as between
European Member States and will not be automatically subordi-
nated to them.

And third, the extradition framework treaty puts in place a num-
ber of procedural improvements that will help ensure that extra-
ditions are not denied on purely procedural grounds. And those
include, as you note, temporary surrender provisions, waiver of ex-
tradition, transitive prisoners, a streamlining of provisional arrest,
particularly through Justice Ministry and Interpol channels, and
transmission and authentication of documents.

In addition to all of these features, as my colleague from the
State Department has noted, we have also negotiated five new
bilateral extradition treaties, each of which accomplishes the U.S.
priority of ensuring that nationals can be extradited from those
countries.

Turning next to the U.S.—.EU Mutual Legal Assistance Treaty
and the bilateral instruments under that, here, too, there are im-
portant advances. As you note, we had mutual legal assistance
treaties with all but seven of the EU Member States. Our objective
here was to ensure that we supplemented the treaties that we had
and established relationships with the countries where we did not
have treaties with regard to new forms of cooperation and that we
improve the modalities under the existing forms of cooperation.
And here, too, there are three important new advances represented
by the framework U.S.-EU Mutual Legal Assistance Treaty. Each
of these will aid our counterterrorism and law enforcement efforts.

The first of these is the identification, as you note, of previously
unknown bank accounts and related financial information, a sig-
nificant advance we expect that will be extremely useful in ter-
rorism and money laundering investigations.

The second is the possibility of the creation of joint investigative
teams which we expect will advance and expedite our criminal in-
vestigations and our counterterrorism investigations.

The third is the possibility for videoconferencing in criminal in-
vestigations and proceedings, a step that we think will greatly ex-
pedite the transmission of evidence and investigative information.

In addition to those three advances, as I noted, the framework
treaty also establishes modalities that will improve our existing
cooperation, including making clear that the assistance can be pro-
vided with regard to regulatory agencies insofar as they have stat-
utory authority to conduct investigations with a view toward crimi-
nal referrals and are doing so with regard to the request in issue.

Second, in this regard in terms of improving modalities, it is
made clear that information that is provided could be used at a
minimum in connection with criminal proceedings and where ap-
propriate to ensure that public safety is secured, if there is an im-
mediate threat, and finally with regard to administrative pro-
ceedings under the same conditions regarding possible referral for
criminal prosecution.
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And finally under modalities, the framework treaty makes clear
that expedition of transmission of requests by fax and e-mail is also
possible, again speeding the vital transmission of this information.

Finally, turning to the Malaysia Mutual Legal Assistance Treaty,
as you note, this is also a critically important treaty precisely be-
cause it involves an important partner in a very important part of
the world. Under Malaysian law, no mutual legal assistance was
possible for a criminal investigation prior to the beginning of court
proceedings, that is, prior to this treaty. Therefore, this treaty has
now secured the possibility of cooperation with Malaysia on critical
counterterrorism and transnational crime investigations.

In sum then, we appreciate, Mr. Chairman, the committee’s sup-
port for these important treaties. We urge that advice and consent
be given to them.

And I look forward to answering any questions you might have.

Thank you.

[The prepared statement of Mr. Swartz follows:]

PREPARED STATEMENT OF BRUCE C. SWARTZ, DEPUTY ASSISTANT ATTORNEY
GENERAL, CRIMINAL DIVISION, DEPARTMENT OF JUSTICE, WASHINGTON, DC

Mr. Chairman and members of the committee, I am pleased to appear before you
today to present the views of the Department of Justice on the extradition and mu-
tual legal assistance agreements between the United States and the European
Union (EU), the instruments that implement them at the bilateral level with each
EU Member State, and a mutual legal assistance treaty with Malaysia. These his-
toric treaties directly advance the interests of the United States in fighting ter-
rorism and transnational crime.

At the outset, I wish to note that the decision to proceed with the negotiation of
law enforcement treaties such as these is made jointly by the Departments of State
and Justice, after careful consideration of our international law enforcement prior-
ities. The Departments of Justice and State also participated together in the nego-
tiation of each of these treaties, and we worked closely with the Department of the
Treasury, the Securities and Exchange Commission (SEC) and the Federal Trade
Commission (FTC) in negotiating the articles of the U.S.—EU Mutual Legal Assist-
ance Agreement that relate to their respective functions. We join the Department
of State and these other agencies today in urging the committee to report favorably
to the Senate and recommend its advice and consent to ratification.

The Departments of Justice and State have prepared and submitted to the com-
mittee detailed analyses of the mutual legal assistance and extradition treaties in
the Letter of Submittal. In my testimony today, I will concentrate on why these ex-
tradition and mutual legal assistance treaties are important instruments for United
States law enforcement agencies engaged in investigating and prosecuting terrorism
and other serious criminal offenses.

My colleague from the Department of State, Ms. Biniaz, has already touched upon
the principal benefits flowing from the U.S.-EU Agreements. I will go into greater
detail in describing the objectives of the United States in negotiating the agree-
ments with the EU, and the provisions that resulted.

THE U.S.—EU EXTRADITION AGREEMENT AND ITS BILATERAL IMPLEMENTING
INSTRUMENTS

With respect to the extradition agreement, at this moment, prior to the entry into
force of the U.S.—EU Agreement and bilateral implementing treaties with the 27 EU
Member States, the oldest of our existing extradition treaties with EU Member
States are 100 years old or older (Slovenia, which dates to 1901 and Portugal,
signed in 1908). Ten others signed in the 1920s through 1970s (Bulgaria, the Czech
Republic, Denmark, Finland, Greece, Romania, and the Slovak Republic) also con-
tain a significant number of antiquated provisions. As a result, one of the principal
negotiating objectives of the United States was to arrive—in a single negotiation—
at an extradition treaty governing EU Member States that would eliminate obsolete
provisions in favor of more effective, modern provisions.

At the same time, many of our existing bilateral extradition treaties with EU
Member States were more modern treaties that did not require major revision, and
which already reflected the particular needs of the U.S. and the Member State con-
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cerned. What is more, the existing bilateral extradition treaties had been negotiated
individually with each Member State and, naturally, were not identical; some con-
tained variations that were more progressive than others. Therefore, another negoti-
ating objective for the United States was to ensure that the process of negotiating
with the European Union as a whole did not result in provisions that, while reach-
ing consensus among all EU Member States, who were being consulted regularly
during the negotiation, might undermine stronger existing provisions between the
United States and some Member States.

The third principal objective was to obtain agreement with the European Union
on provisions that would represent advances over the provisions of even our most
modern bilateral extradition treaties with Member States. I will discuss the manner
in which these objectives were reached in turn.

The updating of our oldest extradition treaties was accomplished in large part by
replacing out-of-date provisions with more modern formulations contained in the
U.S.-EU Agreement. In particular, the oldest treaties define extraditable offenses
by reference to a list of crimes enumerated in the treaty itself. Such an approach
limits extradition for newly emerging forms of criminality that the United States
has a strong interest in pursuing, such as antitrust offenses, cybercrime, and envi-
ronmental offenses. Through application of the Agreement and the subsequently
concluded implementation instruments that directly amend the bilateral treaties,
these old provisions are replaced by modern “dual criminality” provisions. This
means that the obligation to extradite applies to all offenses that are punishable in
both countries by a maximum term of imprisonment of more than 1 year; which is
a significant improvement since extradition will be possible in future with respect
to the broadest possible range of serious offenses, without the need to repeatedly
update treaties as new forms of criminality are recognized. The dual criminality pro-
vision also contemplates extradition for extraterritorial offenses. For the United
States, extraterritorial jurisdiction is important in two areas of particular concern:
Drug trafficking and terrorism.

The Extradition Agreement also incorporates a variety of procedural improve-
ments that update not only the oldest extradition treaties, but also a number of
more recent treaties that do not already contain such provisions. For example, the
Agreement contains a “temporary surrender” provision, which allows a person found
extraditable, but already in custody abroad on another charge, to be temporarily
surrendered for purposes of trial. Absent temporary surrender provisions, we face
the problem of delaying the fugitive’s surrender, sometimes for many years, while
the fugitive serves out a sentence in another country. During this time, the case
against the fugitive becomes stale, and the victims await vindication for the crimes
against them.

The Extradition Agreement also allows the fugitive to waive extradition, or other-
wise agree to immediate surrender, thereby substantially speeding up the fugitive’s
return in uncontested cases. It provides for transit of prisoners through the United
States and EU Member States, a provision that can be of great practical importance
where a surrendered fugitive must be transported to the United States from a coun-
try in Africa or Asia and commercial airlines only offer flights transiting Europe,
or where the surrendered fugitive is being transported from Latin America to an
European Union Member State through the United States. It also streamlines the
channels for seeking “provisional arrest”—the process by which a fugitive can be im-
mediately detained while the documents in support of extradition are prepared,
translated, and submitted through the diplomatic channel—and the procedures for
supplementing an extradition request that already has been presented.

To reach the second objective I mentioned—ensuring that the provisions of the
U.S.—EU Agreement do not inadvertently weaken existing bilateral treaties which
go farther than the provisions in the Extradition Agreement—U.S. negotiators care-
fully reviewed existing bilateral treaties with Member States and drafted the scope
provision of article 3(1) to ensure that the substantive articles apply only in order
to either replace outmoded provisions, add useful provisions to treaties that did not
already have them, or be even more advantageous than the modern provisions cur-
rently in place. As to replacing outmoded provisions, for example, article 3(1)(a) pro-
vides that article 4’s “dual criminality” requirement replaces the provisions of anti-
quated “list” treaties; dual criminality provisions in modern U.S. extradition treaties
with EU Member States remain unaffected. As to adding useful provisions, for in-
stance, article 3(1)(f) adds the possibility of temporary surrender to those treaties
that do not already permit it.

Finally, article 3(1)’s terms provide that certain provisions that are more favor-
able than those found in our current treaties replace the prior formulation. For ex-
ample, article 10(2) provides that where an EU Member State receives a request for
extradition from the United States as well as a request for surrender of the same
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fugitive from another EU Member State pursuant to the European Arrest Warrant,
the EU Member State holding the fugitive shall make its determination as to which
request should receive priority based on a consideration of all relevant factors,
rather than giving automatic precedence to the request from the EU Member State.
This was a very important point for the U.S., because many EU Member States do
not extradite their nationals. Were the EU to decide that, as an internal matter,
European Arrest Warrant requests from other Member States should receive pri-
ority over foreign extradition requests, a fugitive who is a national of another EU
Member State could be surrendered to his country of nationality—even for less seri-
ous charges than those for which the U.S. might seek his extradition—and we would
not be able to subsequently extradite him from the country of nationality. This pro-
vision, in combination with article 3(1)(g), makes clear that such a result would not
be consistent with the international obligations set forth in the Agreement.

Another provision that represents an advance over many modern treaties is arti-
cle 7, which addresses transmission of documents following provisional arrest of a
fugitive, an event that triggers a treaty deadline for receipt of the documents in sup-
port of extradition, which, if not met, will result in the fugitive’s release. The Agree-
ment provides that once the extradition documents have been received by the Mem-
ber State’s embassy in the U.S., the treaty deadline for receipt of the documents is
considered satisfied. This is the same standard that the United States already ap-
plies when receiving extradition documents from other countries, and we will now
benefit from the same treatment when we make extradition requests. Pursuant to
zrticsle 3(1)(d), this provision is added to all U.S. extradition treaties with EU Mem-

er States.

Last, articles 3(1)(b) and 5(2) of the Agreement greatly simplify the authentication
requirements for extradition documents to enable them to be admitted in evidence
at extradition hearings. Over the years, the authentication requirements of extra-
dition treaties, requiring extradition documents to be certified at embassies to per-
mit them to be admitted in evidence in extradition hearings, had become increas-
ingly time consuming to satisfy, to the point that doing so entailed some risk that
the fugitive might be released or flee during the time it took to complete these re-
quirements. The new U.S.—EU provision specifies that documents bearing the seal
or certificate of the justice or foreign ministry of the State seeking extradition are
admissible in extradition proceedings, thereby significantly streamlining the proc-
ess, ye(; retaining sufficient assurance of the reliability of the documentation
received.

Of course, in the case of Bulgaria, Estonia, Latvia, Malta, and Romania with
whom we have negotiated completely new bilateral extradition treaties, the provi-
sions of the U.S.—EU Extradition Agreement are incorporated. All five of these com-
plete treaties also provide for the extradition of nationals, a U.S. negotiating
priority.

THE U.S.—EU MUTUAL LEGAL ASSISTANCE AGREEMENT AND ITS BILATERAL
IMPLEMENTING INSTRUMENTS

With respect to mutual legal assistance, the situation at the outset of negotiations
was somewhat different from that of extradition. We have a Mutual Legal Assist-
ance Treaty (MLAT) either signed or already in force with all but seven EU Member
States (the seven being Bulgaria, Denmark, Finland, Malta, Portugal, the Slovak
Republic, and Slovenia). Where we have not concluded an MLAT, cooperation is
being provided pursuant to domestic mutual legal assistance statutes. The 20
MLATS signed or already in force are modern instruments, with the oldest being
our 1981 treaty with the Netherlands. Thus, in the mutual legal assistance area,
the principal objective was not to update out-of-date treaties, but rather to supple-
ment our MLATSs with new forms of cooperation not expressly provided for to date,
and, in some cases, to provide more flexible and beneficial modalities in carrying
out cooperation.

Accordingly, the U.S.—EU Agreement contains three new types of provisions not
previously set forth in U.S. MLATSs, meaning that, while these forms of assistance
might be possible as long as the domestic law of the U.S. and the EU Member State
do not prohibit the assistance, there was previously no specific obligation to make
such assistance available.

The first of these provisions is the identification of bank information pursuant to
article 4. While our existing MLATSs already provide for the production of bank
records needed in money laundering, terrorism financing and many other kinds of
investigations, as well as for the identification, freezing, and forfeiture of proceeds
of crime laundered through banks, MLATSs do not currently provide a procedure for
locating previously unidentified bank accounts, on the basis of, for example, the
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name and date of birth of the account holder. Authority to identify such banking
information for terrorism and money laundering investigations was established for
the United States in the USA PATRIOT Act of 2001, and for the European Union
in its 2000 MLAT among EU Member States. The U.S. and EU both having estab-
lished this power, we were able to formulate a provision that will facilitate the iden-
tification of such information in requests for cooperation made between us. Experi-
ence has shown that terrorists and money launderers often use U.S. and European
banks for their purposes. Article 4, therefore, provides a powerful law enforcement
tool that will greatly aid us in identifying where terrorists and money launderers
are secreting their funds, following which we can take appropriate action using ex-
isting international cooperation treaties and laws. While the assistance the U.S. pro-
vides to EU Member States will—in accordance with the USA PATRIOT Act’s
limited grant of authority—be restricted to cases involving terrorism and money
laundering activities, a number of EU Member States agreed to make this form of
cooperation available to the U.S. with respect to an even broader range of criminal
activities.

Second, article 5 of the Agreement authorizes the establishment of joint investiga-
tive teams for purposes of coordinating closely in the ever increasing number of
international terrorism and organized crime investigations that require simulta-
neous action in more than one country. While U.S. investigative agencies have long
worked cooperatively with their foreign counterparts in investigations having inter-
national aspects, the extent of joint activity has at times been limited absent this
kind of provision. Once the Agreement enters into force, we will have a framework
that will enable a fuller integration of investigative activities with our European
partners where we deem it important to do so.

Finally, article 6 facilitates the use of modern video-conferencing technology in
criminal investigations and proceedings, authorizing its use for taking testimony or
other investigative uses. Already in use regularly in domestic U.S. criminal cases
for some pre and post-trial hearings, to take witness statements, and for other in-
vestigative actions, video-conferencing technology is used less frequently at the
international level, where many countries have more limited experience with it. Its
increased use will benefit the United States, by permitting investigative statements
to be taken abroad, with investigators and prosecutors, or even incarcerated defend-
ants in the U.S., being able to participate more meaningfully via use of video-confer-
encing technology if participation in person is not feasible. In this area as well, in
the past, the United States has facilitated the taking of testimony via video link
from witnesses in the United States for use in foreign criminal proceedings. How-
ever, absent a specific provision of this type, some EU Member States would not
be able to authorize a video feed to the United States during witness questioning.
This provision will therefore provide greater flexibility in international criminal
cases.

I also mentioned that a number of provisions of the U.S.—EU Agreement provide
more favorable modalities to be applied in carrying out cooperation than were pre-
viously available under some of our MLATSs. I would like to mention the two
principal articles in this regard, pertaining to administrative authorities and use
limitations.

First, pursuant to article 8 of the Agreement, the U.S. and EU Member States
must provide assistance to regulatory agencies with statutory authority to conduct
investigations with a view to referral for purposes of prosecution. To an increasing
extent, Federal agencies such as the SEC, the Commodity Futures Trading Commis-
sion, and the FTC are conducting the initial investigation in serious fraud cases.
While some prior MLATSs permit agencies such as these to receive assistance, some
foreign law enforcement partners have declined to entertain requests which do not
originate from criminal courts, prosecutors or criminal investigative agencies. As a
result of this provision, U.S. regulatory agencies engaged in investigations that
could result in referral to the Department of Justice for criminal prosecution will
be entitled to cooperation from all EU Member States and, likewise, will be able to
use the information obtained in their regulatory enforcement proceedings even if the
case does not ultimately result in criminal referral. Of course, to the extent EU
Member States have administrative components engaged in analogous investiga-
tions they will receive reciprocal cooperation.

Second, article 9 of the MLAT allows the information and evidence provided in
response to a mutual legal assistance request to be used, at a minimum, for any
criminal investigation or proceeding, for the purpose of preventing immediate and
serious threats to public security, and for use in the regulatory proceedings I just
described. This formulation is an advance over some older use limitation formula-
tions, which often set out a cumbersome procedure by which use was initially lim-
ited to the purposes set forth in the request, and permission for any other subse-
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quent use had to be sought and granted. The new formulation recognizes that in
cases involving immediate threats to public security, there is not sufficient time to
ask permission for a different use, and there is no sound reason to deny permission
where the evidence and information provided is pertinent to other criminal conduct
not known at the time the MLAT request was drafted.

MUTUAL LEGAL ASSISTANCE TREATY WITH MALAYSIA

In addition to the treaties with the EU, the Department of Justice urges the com-
mittee to give favorable consideration to the Mutual Legal Assistance Treaty with
Malaysia. Under Malaysian law, in the absence of this treaty, there is no obligation
to provide assistance to the United States in investigations prior to the initiation
of court proceedings. With the entry into force of the MLAT, there will be a mutual
obligation to provide assistance similar to what is found in other U.S. MLATS.

CONCLUSION

In conclusion, Mr. Chairman, we appreciate the committee’s support in our efforts
to strengthen the framework of treaties that assist us in combating international
crime. For the Department of Justice, modern extradition and mutual assistance
treaties are particularly critical law enforcement tools. Moreover, EU Member
States are among our closest law enforcement partners, and we are seeing a con-
tinual increase in the number and complexity of mutual legal assistance requests
flowing between us. To the extent that we can update our existing cooperation
agreements and arrangements in a way that enables cooperation to be more efficient
and effective, we are doing ourselves, and each other, a great service. Accordingly,
we join the State Department in urging the prompt and favorable consideration of
these law enforcement treaties.

Senator CARDIN. Well, again, let me thank both of you for your
testimony.

Ms. Biniaz, you indicated that, I think, 22 of the 27 European
countries have taken steps to implement these agreements. Is there
a problem in the other five states? Are there any anticipated issues
that we should be aware of—of controversy surrounding the ap-
provals among the 27 European countries?

Ms. BiNiAZ. T do not think we anticipate any problems. I can give
a quick rundown of the countries and where things stand.

The first one would be Belgium. Belgium required implementing
legislation in order to ratify this package, and as of mid-February,
it was being reviewed by the Conseil d’Etat prior to being sent to
Parliament. The prediction by the EU Presidency is that the legis-
lation will pass by June, and Belgium would then be in a position
to ratify the package.

The next country is Cyprus. The ratification package or instru-
ments are with the Parliament’s legal affairs committee. There was
a second reading of the bill a couple of weeks ago, and we antici-
pate further action in the near future. In fact, it may have hap-
pened over the weekend. We need to check that.

Greece is the next country. The Justice Ministry has begun draft-
ing the implementing legislation that is necessary to be submitted
to Parliament after a lengthy review by parliamentary experts. On
that one, we do not have any sort of indication of timing, but do
not anticipate any particular problem.

The fourth country is Italy. As you know, a new government was
formed in April, so the ratification process is not expected to be im-
minent but it is on track.

Finally, the Netherlands. The package is scheduled for plenary
debate before the lower House of Parliament during the week of
May 26. There are some smaller opposition parties which will raise
questions at that time, but those questions are not expected to be
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about the package itself. They are expected to be raising concerns
about aspects of U.S. foreign policy related to the war on terror,
and this is just an opportunity to raise those questions. But they
do not relate to the package of treaties before the Parliament.

In sum, we do not expect a problem with any of the five remain-
ing countries.

Thank you.

Senator CARDIN. And with the new government in Italy, have
you gotten any indication of any concerns about perhaps reopening
this agreement?

Ms. BinNiAZ. I am told we have no indication of any problems. If
we do, we will get back to you.

Senator CARDIN. So you anticipate that these agreements will be
approved in all the European countries.

Now, what is the status of Malaysian support for the MLAT?

Ms. BiNiaz. They are already in a position to exchange instru-
ments of ratification. So my understanding is that they are just
waiting for us.

Senator CARDIN. Both of you mentioned the extradition of nation-
als, and I know it applies in Estonia, Romania, and Latvia. Is there
a concern that American nationals may be subject to this extra-
dition which may not be in what the United States would otherwise
want to see happen to American nationals?

Ms. BINIAZ. I can give an answer and it can be elaborated by
Justice.

We do not generally conclude extradition treaties unless we have
fully examined the country’s legal system and ensured that human
rights issues, including due process issues, are up to our standards,
and that we would be comfortable sending U.S. nationals to those
countries.

In an extreme case, it is always at the discretion of the Secretary
of State whether to extradite persons from the United States. So
I think we have no reason to be concerned.

Senator CARDIN. So you are saying that even with the countries
that we do have these agreements with, there is no 100 percent
guarantee that those countries would extradite their nationals to
the United States. Is that also true?

Ms. Biniaz. Well, it depends on the terms of the given extra-
dition treaty.

Senator CARDIN. In regards to Romania or Latvia or Estonia?

Ms. BINIAZ. Yes. There is an obligation in those new treaties to
extradite regardless of nationality.

Senator CARDIN. Would that also not be true then with the
United States? You indicated the Secretary could prevent the ex-
tradition of an American to Latvia.

Ms. BiNiAz. I was giving an example of an extreme case where
there happened to be an issue, but my general point was that we
would not enter into an extradition treaty unless we were com-
fortable with sending U.S. nationals there, and the other country,
obviously, has to be comfortable sending its nationals to the United
States because those are the terms of the treaty.

Senator CARDIN. So the bottom line is that an American national
would be subject to extradition.
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Ms. BINIAZ. Yes; which is the way it is generally under our extra-
dition treaties.

Senator CARDIN. And you feel comfortable with the systems
today in Romania and Latvia and Estonia that Americans would be
protected against the concerns we have in extradition.

Ms. BiniAz. Yes.

Senator CARDIN. Thank you.

Mr. Swartz, you mentioned joint investigations, which I find in-
triguing. We will be taking up on Thursday in the Judiciary Com-
mittee giving the Justice Department additional tools in dealing
with exploiting of children, which is legislation that has strong
bipartisan support. I looked at offering amendments to give the
Justice Department more authority to deal with other countries be-
cause a lot of the exploitation issues are international. Under these
agreements, would it be easier for you to work joint investigations
on exploitation issues with the European countries?

Mr. SwARTZ. Mr. Chairman, we believe that it would be easier.
The United States has long favored the creation, on an ad hoc
basis, of joint investigative teams. The great advantage of having
this provision in the framework treaty is that it authorizes EU
Member States, some of whom have felt that they needed such au-
thorization in terms of having it on a treaty basis, to go forward
as well. But we believe that our work has always benefited by the
possibility of working jointly and engaging in the informal sharing
of information that can then be followed up with the formal request
through the mutual legal assistance process. So we look forward to
any opportunity to engage in joint work with our colleagues on
cases that are of joint importance.

Senator CARDIN. And we do have international commitments in
regards to trafficking which, I take it, the Justice Department is
working in cooperation with other countries. The Internet issues in-
volve more complicated issues because the legal systems are dif-
ferent as to the protection of the Internet. Actually there is prob-
ably more protection in the United States than in most of the Euro-
pean countries. I am just trying to get a grip as to whether these
agreements will have any impact on trying to deal with those inter-
national forces that are preying on our children.

Mr. SwARTZ. Mr. Chairman, we expect that it will. We have
worked quite closely on child exploitation cases with European
partners already, and as the chairman is aware, we have engaged
in joint arrests, coordinated takedowns of organizations involving
child exploitation. We expect that this particular agreement, by
making it clear that such joint investigative teams are not only
permissible on an ad hoc basis but to be encouraged and are now
incorporated in the treaty framework, will make countries that
might have otherwise found it more difficult to cooperate or to form
such teams willing to do so. But we are fully committed as a
Department to the pursuit of such cases and to continue our work
singly and jointly with other countries to try and deal with the
very serious problem of child exploitation.

Senator CARDIN. Thank you.

I want to get a better understanding on the transport through
one of these states when the surrender occurred outside. What I
am thinking about is circumstances where perhaps we have a per-
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son who has surrendered in the Middle East and we are trying to
bring the person back to the United States and we have to travel
through several European countries’ airspace that are subject to
these agreements.

Can you just explain to me whether we are protected? Do we
preauthorization in order to do that under these agreements, or is
there still a process it needs to go through in order to transport
someone who has surrendered in the Middle East to the United
States to travel through air to our country?

Mr. SwARTZ. Mr. Chairman, Article 12 of the extradition agree-
ment between the United States and the European Union covers
the question of transit and establishes both the principle of transit
but also a procedure to be followed to ensure that transit is permis-
sible. In particular, Article 12.2 states that a request for transit
shall be made through the diplomatic channel or directly through
the Justice Ministry of the Member State, and Interpol can also be
used to facilitate such a request. And the request itself makes clear
that it is identifying not only the person being transited but the de-
scription of the facts of the case, and that essentially that he or she
is detained in custody during the period of transit. So, yes; there
is a procedure, and there is also a procedure in 12.3 when there
is an unscheduled landing that takes place.

Senator CARDIN. I understand notification, but would these
agreements provide preauthorization so that we have their permis-
sion to do it? I understand we may have to follow certain guidelines
in order to achieve and notify what we are doing and we may have
an issue of landing in their country. But is there an implied au-
thorization if we have to transport over their airspace?

Mr. SWARTZ. Only in the cases in which an individual is being
transited and lands in that country. The unauthorized landings—
we have a separate procedure for that.

Senator CARDIN. So if they travel over the airspace, you do have
preauthorization? No; you do not. Yes, no?

Mr. SWARTZ. For traveling through the airspace, you do not need
preauthorization.

Senator CARDIN. You do not. Thank you for that.

Let me talk a little bit about the bank information, which is new.
Certainly I think we all understand how important information is
in investigations concerning bank accounts. But as you know, there
is a concern in Congress on privacy, and I just would like to know
a little bit more about how you envision this provision being imple-
mented, particularly respecting the legitimate privacy rights of
Americans to know that their bank records are not being just
shared inappropriately. Whoever feels like answering that.

Mr. SWARTZ. I guess I feel like answering that.

Mr. Chairman, I am happy to say that the concerns with regard
to privacy were certainly taken into account in the negotiation of
this provision on both the United States and the European Union
side. As you are aware, the EU is concerned about data protection.
We are as well. And there are several aspects of the bank identi-
fication provision of the mutual legal assistance treaty that help
cure privacy.

In the first place, the request will go to our investigative agen-
cies, if they are coming from abroad, either the FBI attaché or DEA
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or ICE, as appropriate. And there has to be sufficient information
provided to allow basically a reasonable conclusion that there is a
crime involved, that the information being sought exists in a bank,
and that there is a relationship between the crime and the infor-
mation being sought. That is a determination that our law enforce-
ment agencies will make before submitting this to FINCEN, the
Treasury Department’s Financial Crimes Enforcement Network.

And a further protection is provided by the fact that all that goes
back through these channels is an indication that there is an ac-
count or other information, not the actual information itself. That
information then has to be obtained through mutual legal assist-
ance with all of the protections and assurance that the central au-
thority, in this case, the Department of Justice, will review any
such request for mutual legal assistance.

Senator CARDIN. This is a sensitive area, as I am sure you are
aware. Once again, I think it is extremely important that informa-
tion that is needed in the investigation, legitimately entitled to if
it were in the United States, that that cooperation be provided to
the countries in which we have entered into these agreements. But
I am also concerned that we have in place the adequate oversight
to make sure that the type of determinations that you just quickly
went through are being done so that Americans have the protection
for privacy that they are entitled to. It is one thing when the initi-
ation comes from American sources. We have jurisdiction over
those entities and can take action that there is abuse. The problem
is the information made available from foreign sources. We do not
have the same degree of oversight—the same degree of account-
ability and jurisdiction.

So I think it is critically important that the procedures in place
in this country are checking and making sure that the information
made available is accurate and that there is some degree of ability
to hold the other country accountable in the event that information
proves to have been provided that was inaccurate.

Mr. SWARTZ. Mr. Chairman, we take that very seriously, and we
will certainly, in terms of the review of this procedure, ensure that
that is the case. As I have noted, we really have checks built into
it at three levels: First, when our law enforcement attachés receive
the request; second, when it goes to the Financial Crimes Enforce-
ment Network at Treasury; and then finally, through our central
authority at the Department of Justice when the request is fol-
lowed up with a mutual legal assistance request.

But that said, we recognize the importance of ensuring that this
process is used for the purposes for which it is intended, and in the
United States case, that will be for terrorism and money laun-
dering offenses. And we will certainly review the process as it goes
forward. In fact, Article 4 expects there will be a review, and if
there is a burden or other issues, we expect that that would be a
subject of further consultation.

Senator CARDIN. And I noticed it was restricted to those two
areas of money laundering and terrorism. Was there discussion of
using it in a broader context, or is there anticipation that that may
follow, that there may be a broader use of this power?

Mr. SWARTZ. The bilateral instruments make clear that it is pos-
sible, should the United States expand its legislation in this regard,
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that there might be a reciprocal expansion with regard to requests
from other countries. And several other countries—EU Member
States—have already made clear that it can be used for their pur-
poses for offenses beyond money laundering and terrorism.

Our use of money laundering and terrorism was based on the ex-
isting legislation under the PATRIOT Act, under section 314 in
particular, which focuses on exactly this kind of procedure for
money laundering and terrorism within the United States. So for
the present, we believe that that addresses, particularly given the
extensive predicate offenses for money laundering in the United
States, the range of offenses that gives us a chance to see how this
procedure works, helps focus it in the way that you suggest, Mr.
Chairman. And then if Congress determines to expand this ap-
proach, we can seek similar expansion from our European partners.

Senator CARDIN. I think that is reasonable.

Let me just make a strong suggestion, and that is that the appro-
priate committees in Congress are kept well informed on the use
of this particular authority within these agreements so that there
are no surprises as to how it is being utilized, the volume of re-
quests that are being made, how they are being screened, how you
are following up to make sure that it was appropriate. I think if
you do that, you can avoid a future problem, particularly when you
come for perhaps expansion of the power, which again I think is
a reasonable request, but there is going to be a desire to see how
it has been applied.

So I would urge you, rather than wait for congressional hearings
or for something perhaps that comes out in the newspaper that
causes a reaction by Congress, that you work with Congress on
these powers because I think there is a genuine understanding of
the need to get these records, and we just want to make sure it is
done in the appropriate way and that we just do not give carte
blanche to other countries that may have different tolerance than
we do for protecting the right of privacy.

Mr. SwARTZ. Mr. Chairman, we will be glad to work with Con-
gress in that regard.

Senator CARDIN. Thank you.

Now that we have finished banking records, let me talk about
capital punishment, another subject, of course, that has a little bit
of controversy surrounding it. By way of background, I serve as the
Senate chair of the Helsinki Commission and am well aware of the
European concerns about capital punishment in the United States.
As I understand these agreements, extradition can be conditioned
upon certain assurances given on capital punishment not being ap-
plied in a particular case. I have a couple questions here.

The first is, Can a country that we have an agreement with use
that provision to deny the extradition of someone to the United
States even though the United States has indicated it would not
seek capital punishment?

Mr. SwWARTZ. Mr. Chairman, I think it is fair to say that under
any extradition agreement in which such provisions appear, includ-
ing the current ones under consideration by the committee, the re-
quested state can decide not to grant extradition and could do so
notwithstanding the conditions being given by the United States
with regard to the death penalty.
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Were that to happen, however—that is, were the United States
to have indicated that the conditions under Article 13 of the U.S.—
EU Extradition Treaty would be met by the United States—we
would certainly strongly take issue with the country’s refusal to ex-
tradite the individual precisely because, as the chairman is well
aware, the reason that we have such a provision is to ensure that
a fugitive cannot escape punishment entirely by fleeing to a
nondeath penalty jurisdiction. We have never in this country failed
to meet our obligations with regard to assurances or conditions
that have been set with regard to the death penalty, and we would
certainly urge that point with regard to any country were it to de-
cide not to go forward, notwithstanding our agreement to meet the
conditions.

Senator CARDIN. So what you are saying is that under the excep-
tion for capital punishment, there would be a requirement to extra-
dite someone where assurances have been given, but that there is
enough discretion remaining that it could be a factor in the denial
of a country extraditing to the United States, although we would
raise serious concerns about that and use our best efforts to make
sure that does not happen. Is that a fair assessment?

Mr. SwaRTZ. Yes, Mr. Chairman. We would certainly make cer-
tain that our best efforts were extended to make clear to the coun-
try that we had agreed to the conditions set forth in Article 13 and
therefore there was no basis for refusing extradition. But the re-
quest of State is always the final arbiter with regard to decisions
to extradite.

Senator CARDIN. So now let me put it on the other side. The
country has decided to extradite the individual to the United
States. We now have custody of the individual and we are ready
to pursue the criminal matters with the restrictions that we placed
about no capital punishment. We have codefendants that are in the
United States for which the prosecutor would like to see the capital
punishment considered.

What type of dilemma do we have on constitutional rights for
equal justice and just the fairness of our system where we have co-
defendants, one of which could be subject to capital punishment,
the other not, for committing the same crimes?

Mr. SwARTZ. Mr. Chairman, I would be glad to take that ques-
tion more fully for the record, but I can state that, of course, it does
present a difference with regard to those two individuals. As the
chairman is aware, oftentimes a variety of factors can lead to dif-
ferent codefendants facing different penalties even for the same
crime. Nonetheless, it is the case, as you say, that an individual
who has been successful in fleeing to a nondeath penalty jurisdic-
tion can take advantage of that fact to when he comes back to the
United States subject to conditions that the death penalty will not
be imposed.

Senator CARDIN. I will take that answer, but if you have addi-
tional information you would like to make available to the com-
mittee, we would appreciate that.

It is a serious problem for the United States. Capital punish-
ment—the use in the United States is not consistent with our allies
in Europe. They have a different standard for the use of capital
punishment. And it presents real problems for law enforcement.
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And I do think there—I do not know if it is constitutional. It might
be a problem that we have when we have different restrictions on
different criminals that are unrelated to the crime that they com-
mitted and the impact it has certainly on the fairness of our sys-
tem. I have concerns as to how we deal with it under our current
capital punishment laws and would appreciate your adding to that
weight of discussion perhaps by expanding on your answer going
forward.

Let me bring up another area that I would like to have a little
bit of understanding as to how you expect to use this authority,
and that is dealing with administrative authorities. Perhaps you
could tell us exactly what agencies you think are involved and
what type of requests you anticipate might be made. As I read the
agreements, there is a provision where you can tailor the response
based upon the burden of the agency. I guess that is the best way
of saying it. There is a safety valve here that you could argue prag-
matic reasons for not fully complying with the request.

My question is, Was that put in at the request of the United
States or our European friends? Is there a concern that there will
be more requests coming to us or more requests coming to them?
Have you heard from the regulatory agencies as to their concerns?
Can you just fill us in a little bit more as to that provision and how
it will be implemented?

Mr. SwarTZ. Mr. Chairman, with regard to the investigative
agencies, the administrative agencies would have the power to
refer matters criminally. We would expect this likely to be used on
the U.S. side by entities such as the SEC, the Commodities Futures
Trading Commission, and perhaps the FTC as three examples.

And we did consult with our administrative agencies in this re-
gard. We think this is an important advance certainly from the
United States perspective since our regulatory agencies do have
that power to engage in criminal referrals and do work closely with
us in that context when criminal referrals are made. So we think
this is a significant step forward from the point of view of the
United States.

In terms of, as you say, of the safety valve, because this is a new
provision, we, and perhaps the European Union as well, felt that
it was wise to have the possibility of determining in the future if
this becomes a burden on either side of the Atlantic simply because
this is basically a new approach we are taking in this regard, but
we expect the advantage to the United States to be significant. We
trust that the burdens will not be that burdensome, but should
they be so, we would have the ability to reconsider how this should
go forward in the future.

Senator CARDIN. So the provision that says “shall take measures
to avoid the imposition of extraordinary burdens on requests to
states through application of this article” was suggested by the
United States?

Mr. SWARTZ. I am informed, Mr. Chairman, that it was a U.S.
suggestion in this regard.

Senator CARDIN. Well, it could work both ways. If we are more
aggressive in these areas, then it could be used by our European
friends to deny us some information. Of course, one of the areas
that we have been actively involved with the agencies that you
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refer to in regards to criminal matters—I might suggest that you
keep us closely informed as to how this new authority is working
to see whether it has been useful in going after the types of crimi-
nal activities that we are concerned about and whether this provi-
sion is, in fact, being used to filter the type of information we
otherwise would be receiving and, on the reverse side, how many
requests we are getting from other countries to give information.
So I think particularly in regards to the regulatory agencies, as
well as the financial information, they are sensitive matters that
I would appreciate you keeping us all informed.

Mr. SWARTZ. Mr. Chairman, we will certainly do that.

Senator CARDIN. Thank you.

If you will bear with me for just one moment.

[Pause.]

Senator CARDIN. There may be some additional questions for the
record. We would ask if they are made, that you would try to sup-
plement that within the next few days if possible because I know
we are trying to expedite the Senate considerations of these trea-
ties and agreements so that we can get the benefits as quickly as
possible.

With that, I thank again both of you for being here, and the com-
mittee will stand adjourned.

Thank you very much.

[Whereupon, at 11:20 a.m., the hearing was adjourned.]

ADDITIONAL MATERIAL SUBMITTED FOR THE RECORD

RESPONSES OF DEPUTY LEGAL ADVISER SUSAN BINIAZ TO QUESTIONS SUBMITTED FOR
THE RECORD BY SENATOR BIDEN

Question. Please explain whether a breach by an EU Member State of a provision
of the U.S.-EU extradition agreement that has been incorporated into a bilateral
instrument would be considered a breach by both the European Union and the
Member State, or just the Member State.

Answer. We would ordinarily expect that a breach by an EU Member State of a
provision of a bilateral instrument derived from the U.S.-EU Extradition Agreement
would be considered a breach only by that Member State. Article 3 of the U.S.—EU
Extradition Agreement requires the EU to “ensure that provisions of this Agreement
are applied in relation to bilateral extradition treaties” between the individual Mem-
ber States and the United States. The EU’s responsibility therefore relates to ensur-
ing that specified provisions are reflected in individual bilateral instruments, while
the Member States remain responsible for carrying out the content of such provi-
sions under their respective bilateral agreements with the United States. Thus,
even where a Member State breach related to a provision that derived from the
U.S.—EU Agreement, it would be the Member State that would ordinarily be in
breach, rather than the EU. Having said that, we do not rule out a situation in
which a breach might be of such a character or magnitude that it might implicate
the EU’s own responsibility for ensuring the application of certain provisions with
respect to an individual bilateral instrument.

Question. What would be, if any, the surviving treaty-based extradition relation-
ship between the United States and an EU Member State if that EU Member State
were to terminate its bilateral extradition treaty with the United States, but the
U.S.-EU Extradition Agreement remained in force? What recourse would the United
States have under such circumstances?

Answer. Under those circumstances, there would no longer be a treaty-based ex-
tradition relationship between that Member State and the United States. The key
provisions of the Agreement with the European Union apply, as Article 3 stipulates,
“in relation to bilateral extradition treaties” between the United States and the indi-
vidual Member States and do not constitute a free-standing extradition treaty rela-
tionship. In any event, the Agreement does not contain such fundamental extra-
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dition treaty provisions as the obligation to extradite. Thus, if an EU Member State
were to terminate its bilateral extradition treaty with the United States, the provi-
sions in the U.S.-EU Agreement contained in a bilateral instrument would not suf-
fice to constitute a free-standing legal basis for bilateral extradition relations.

At the same time, the institutional relationship with the EU created by the U.S.—
EU Agreement would remain. In addition to whatever bilateral diplomatic discus-
sions the United States were to undertake with the terminating Member State, it
could also utilize the treaty relationship with the European Union, as well as take
steps outside the Agreement framework, to express its views and seek, as appro-
priate, EU intervention and assistance in the matter.

RESPONSES OF DEPUTY ASSISTANT ATTORNEY GENERAL BRUCE C. SWARTZ TO
QUESTIONS SUBMITTED BY SENATOR BIDEN

Question 1. How would Article 4 of the U.S.-EU Mutual Legal Assistance Agree-
ment operate in practice? Please work through an example of when you would hope
to rely on this provision and explain exactly what information you would give to the
relevant EU Member State in your request, what information you would receive in
exchange, and how you would use that information in prosecuting an individual for
a specific crime in a U.S. court.

Answer. U.S. agents conducting a criminal investigation in the United States may
learn that subjects of the investigation are using banks or other financial institu-
tions to further their illegal activities, but may not know which foreign banks or
institutions and which accounts are being used. To further the investigation, the
agents would prepare a request directed to an appropriate EU Member State, trans-
mitted through one of the designated U.S. law enforcement agencies (FBI, DEA, or
ICE), requesting information as to whether the subject of the investigation main-
tains accounts at, or has conducted financial transactions unrelated to accounts
through, banks or financial institutions in the EU Member State.

The request for information would specify the identity of the subject and the na-
ture of the investigation. If the request is directed to an EU Member State that has
limited the scope of its assistance under this provision to terrorism and money laun-
dering offenses (to correspond with the limits of U.S. assistance in reciprocal cases),
then the U.S. request must relate to an investigation into terrorism or money laun-
dering activities. If the request is directed to an EU Member State that has defined
its obligations to assist more broadly, then the U.S. investigation may be related to
a broader scope of criminal conduct, as permitted by the agreement with that par-
ticular EU Member State. The request would also provide factual information con-
cerning the investigation sufficient to lead the competent authority in the EU Mem-
ber State to reasonably suspect that the subject of the investigation has engaged
in the criminal activity under investigation, that the information sought relates to
the matter under investigation and that the banks or financial institutions in the
requested state may have the information sought. To assist the EU Member State
to narrow the breadth of the inquiry, the U.S. request would provide any specific
information available to investigators that identifies the relevant banks or financial
institutions or the transactions at issue.

If the EU Member State concludes that it is appropriate and possible to comply
with the request, it would undertake an inquiry through its financial sector to re-
trieve the information sought and respond to the request by either confirming that
the suspected transactions took place or that the suspected accounts exist. They
may also provide information identifying the specific banks where the accounts are
held, the name of account holders and the corresponding account numbers. No
records of accounts or transactions would be provided pursuant to this process. Be-
cause the response received would only be information concerning the existence of
relevant accounts or transactions and not records themselves, if the U.S. agents and
prosecutors conducting the investigation conclude that the information is relevant
and probative, they would prepare a formal mutual legal assistance request seeking
the production of certified copies of the relevant banking or financial records, so that
the records may be used at trial. This request for record production would be sub-
mitted through the usual mutual legal assistance channels in place between the
United States and the particular EU Member State (i.e., through the applicable Mu-
tual Legal Assistance Treaty (MLAT) or by letter rogatory, if no MLAT is in force).
The MLAT or letter rogatory request would be reviewed by the competent authority
in the requested state to determine whether the request meets the legal standards
for the production of the records sought. It is the certified copies of the records re-
ceived through the MLAT process, rather than the information received through
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Article 4 of the U.S.—EU Mutual Legal Assistance Agreement, that will be used to
prosecute a defendant.

Question 2. You addressed in part at the hearing how the Department of Justice
would treat requests made by our treaty partners under Article 4 of the U.S.—EU
Mutual Legal Assistance Agreement so as to ensure that any privacy concerns
would be minimized for U.S. citizens. Can you expand on this point and confirm
that you will keep the committee informed regarding the implementation of this
pro?sho?n and any problems that develop, should these treaties be approved and
ratified?

Answer. Requests directed to the United States by EU Member States pursuant
to Article 4 of the U.S.—EU Mutual Legal Assistance Agreement would be handled
in a similar fashion as discussed above in the response to question 1. Upon receipt
of a request from an EU Member State, the receiving agency (FBI, DEA, or ICE)
would review it for conformity with the requirements of Article 4 and, only when
satisfied that the request provides sufficient information that there is an ongoing
investigation into terrorism or money laundering activity that there is sufficient fac-
tual information to reasonably suspect that the subjects of the investigation engaged
in the criminal activity and that there may be information in U.S. banks or financial
institutions that is relevant to the investigation, would refer the request to the
Treasury Department’s Financial Crimes Enforcement Network (FINCEN) to con-
duct the inquiry through the U.S. financial sector.

As previously noted, information confirming the existence and identification of ac-
counts or transactions in the United States would be provided pursuant to the
mechanism established by Article 4 of the U.S.—EU Mutual Legal Assistance Agree-
ment. However, the corresponding bank or financial records would not be available
through this mechanism. Should the requesting state seek production of the cor-
responding bank or financial records for use in the foreign investigation or prosecu-
tion, the United States may produce the records upon receipt of an MLAT request
or letter rogatory and after a U.S. Federal court orders their production, pursuant
to the MLAT and Title 28 United States Code, section 1782. This is the same proce-
dure used currently with respect to foreign requests for records from U.S. banking
and financial institutions. The U.S.—EU Mutual Legal Assistance Agreement makes
no changes to this process. Both the information provided pursuant to Article 4 and
any records produced subsequently, through the usual mutual legal assistance chan-
nels, may be used only as authorized by Article 9 of the U.S.—EU Mutual Legal
gssistance Agreement, addressing limitations on use to protect personal and other

ata.

The United States and the European Union have the obligation to take measures
to avoid extraordinary burdens as the result of application of Article 4, and in cases
in which such burdens nonetheless may result, they must consult immediately with
a view to facilitating the application of the provision. To comply with these obliga-
tions, the Justice Department would monitor the implementation of this provision
and would also report any problems to this committee.

Question 3. In the bilateral MLATSs between the United States and EU Member
States, U.S. assistance with respect to the identification of bank information is lim-
ited to terrorism and money laundering activity, consistent with the scope of section
314(a) of the USA Patriot Act. Would 1t be possible for the United States to notify
our treaty partners of additional crimes for which we would provide assistance with
respect to the identification of bank information, without additional U.S. domestic
legislation?

Answer. As explained in the executive branch’s report to the Senate on the Agree-
ment, the United States, consistent with the scope of section 314(a) of the USA
Patriot Act, chose to limit application of this measure to terrorist and money laun-
dering activity punishable in both the requesting and requested States. The lan-
guage permitting the scope of the article to be expanded to further activity at a later
time was intended to expand the scope of assistance in the future in a manner cor-
responding to any future expansion of the scope of the measure under U.S. domestic
legislation.

Question 4. Paragraph 3 of Article 8 of the U.S.~EU Mutual Legal Assistance
Agreement provides that States Parties “shall take measures to avoid the imposition
of extraordinary burdens on requested States through application of this Article.”
Please describe the sorts of measures the United States intends to take, and what
measures other parties are expected to take, when complying with this article.

Answer. An increasing number of MLATSs permit requests for assistance to be
made on behalf of regulatory agencies investigating activity with a view to referral
for criminal prosecution. In our experience, there has not been a precipitous rise in
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the volume of requests as a result of the adoption of such provisions. Nonetheless,
this article expands this approach to all 27 EU Member States at once, and while
the U.S. and EU negotiators did not believe that extraordinary burdens would result
through the application of the article, the actual effect could not be known with cer-
tainty at that time. Accordingly, we believed it would be prudent to include the
same kind of safeguard clause that was included in the bank information article.

Question 5. The Convention with Belgium for the Avoidance of Double Taxation
and the Prevention of Fiscal Evasion with Respect to Taxes on Income, and accom-
panying Protocol (Treaty Doc. 110-3), like the new Belgium MLAT, contains provi-
sions regarding the sharing of information held by financial institutions.

a.Can you explain to what extent, if any, the scope of these two treaties’ infor-
mation-sharing provisions overlap?

b.Please compare and contrast these two information-sharing mechanisms. In
what ways is the tax treaty mechanism more effective and in what ways is
the MILAT mechanism more effective?

c. Assuming there is some overlap in these provisions’ scope of application, in
circumstances in which it is possible to use either treaty mechanism, can you
explain how government officials will choose between these two mechanisms?

Answer to 5a. The Convention with Belgium for the Avoidance of Double Taxation
and the Prevention of Fiscal Evasion with Respect to Taxes on Income (the Double
Taxation Treaty) is available for assistance (including the exchange of financial in-
formation) only with respect to those matters specified in that instrument (i.e., mat-
ters involving the administration of tax, including the prosecution of tax evasion).
The MLAT between the United States and Belgium facilitates assistance—including
obtaining records from banks and other financial institutions—in investigations and
prosecutions of a broad range of criminal matters, including but not limited to tax
offenses. Accordingly, to a minor extent, the Double Taxation Treaty and the United
States-Belgium MLAT may overlap.

With respect to the identification of previously unknown bank accounts and trans-
actions set forth in Article 4 of the U.S.—EU Mutual Legal Assistance Agreement
and Article 12 bis of the United States-Belgium bilateral implementing instrument,
the potential area of overlap, if any, would be extremely minor, given that both the
United States and Belgium limited the banking information provision applied by op-
eration of Article 4 of the U.S.—-EU Mutual Legal Assistance Agreement to informa-
tion exchange with regard to terrorism and money laundering activities.

Answer to 5b. The two information sharing mechanisms are mutually exclusive
in all respects except with regard to the investigation and prosecution of tax mat-
ters, which could be pursued under either treaty. The Double Taxation Treaty will
be more effective in all noncriminal tax administration matters, inasmuch as the
MLAT would not be available in those instances. The bilateral MLAT will be the
more effective mechanism in criminal tax matters inasmuch as assistance in such
cases is usually sought with a view to criminal prosecution and may involve assist-
ance beyond the competence of the tax authorities designated to execute requests
under the Double Taxation Treaty. For example, in addition to the tax offenses, the
criminal investigation also may involve violations of Law beyond those covered by
the Double Taxation Treaty.

Answer to 5c. As noted above, the Double Taxation Treaty is applicable only with
respect to matters of tax administration and investigations into tax offenses. The
MLAT is an assistance mechanism with a broader scope. Whether it is appropriate
to use one mechanism or the other might depend on whether the matter involves
possible violations of law beyond the scope of the Double Taxation Treaty. If so, it
may prove more efficient to make one request pursuant to the MLAT that covers
all possible criminal violations.

Question 6. In the 109th Congress, in connection with the consideration of several
extradition treaties, the Department of Justice stated that “[t]he Department of Jus-
tice has taken the position that the Fourth Amendment does apply in the context
of the issuance of a warrant for provisional arrest pending extradition.”

a.Is it the position of the Department of Justice that in issuing a warrant for
the provisional arrest of an individual pending an extradition request, the
fourth amendment of the Constitution requires an independent judicial deter-
mination of probable cause prior to issuing such a warrant?

b.In making such a probable cause determination, is the proper question
whether there is probable cause to believe the accused committed the of-
fense(s) at issue in the request? If not, what is the proper probable cause de-
termination?
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c.In making the decision to enter into extradition treaties that authorize provi-
sional arrest, such as the ones now pending before the committee, does the
executive branch examine the process by which our potential treaty partners
issue arrest warrants? If so, is a determination made in each case as to
whether the prospective treaty partner’s process requires an evidentiary
showing that is equivalent to demonstrating probable cause to believe a crime
has been committed, before issuing a warrant for an individual’s arrest?

Answer to 6a. The U.S.-EU Extradition Agreement does not contain an article
regulating the standard of proof an EU Member State must satisfy in order to ob-
tain the provisional arrest of a fugitive in the United States pending transmission
of the full extradition request. As a result, the bilateral instruments implementing
the U.S.-EU Extradition Agreement apply the standard set forth in the extradition
treaty currently in force with the Member State concerned. The language in these
treaties describing the information to be submitted in support of a request for provi-
sional arrest varies. However, irrespective of the particular language of the treaty,
it remains the case that the fourth amendment of the Constitution does apply.

Exactly what categories and quantum of information are sufficient to meet fourth
amendment requirements in the context of provisional arrest pending extradition is
not well settled, and in particular, U.S. jurisprudence has articulated no uniform
response to the question of whether probable cause that the person committed the
offense must be provided at the provisional arrest stage. The law, however, is well
established in holding that a standard of probable cause must be met at the subse-
quent stage of the extradition hearing, where the formal extradition request and the
certified documents in support of the request are submitted. At the formal extra-
dition hearing, in a case where the fugitive is sought for prosecution, the U.S. court
must be satisfied, among other things, that there is sufficient evidence to find there
is probable cause to believe the fugitive committed the crime at issue before the
judge may certify that the fugitive is extraditable. Hoxha v. Levi, 465 F.3d 554, 561
(3d Cir. 2006); Sindona v. Grant, 619 F.2d 167 (2d Cir. 1980). However, if the per-
son has been convicted at a trial at which he was present, proof of the conviction
itself satisfies the probable cause requirement and an independent review of the evi-
dence of criminality is not required. See, e.g,. Spatula v. United States, 925 F.2d
615, 618 (2d Cir. 1991).

Thus, the purpose of provisional arrest—detaining a fugitive for a limited period
while the Requesting State amasses the documentation required to sustain a finding
of probable cause at the extradition hearing—as well as existing case law affirming
an abbreviated probable cause determination for extraditability where the fugitive
has already been convicted, suggests that probable cause at the provisional arrest
stage can be met with less than a full-blown determination of probable cause as to
evidence of the criminality of the fugitive. That being said, however, in practice, the
Department of Justice seeks as much information as possible to support a provi-
sional arrest request, bearing in mind that foreign law enforcement officials are not
expert in U.S. criminal procedure, and that information submitted in the context of
an urgent provisional arrest is necessarily more abbreviated than in the context
of the full extradition request submitted to support a final judicial determination
of extraditability.

Our approach has been to present, at a minimum, information sufficient for a
court to find probable cause to believe that the elements for extradition will be satis-
fied at the extradition hearing, such elements generally being that the person has
been charged or convicted in the foreign jurisdiction, that the person before the
court is the person so charged or convicted, that the offense is one for which extra-
dition is provided under the applicable treaty (which necessarily also entails a find-
ing that the conduct at issue would be an offense under U.S. law), and in the case
of a person sought for trial, that the information provided by the treaty partner es-
tablishes probable cause to believe the person committed the offense. Thus this in-
formation should include information to identify the fugitive, particulars about the
foreign charge or conviction and arrest warrant, a clear description of the offenses
for which the fugitive is sought, and a summary of the facts of the case and, to ex-
tent possible, an indication of the evidence relied upon. But ultimately it is for the
cowl to decide whether the information submitted is sufficient to justify the issuance
of a warrant for provisional arrest, and we will strive to obtain as much information
as possible so that the court will be satisfied that a warrant should issue.

Answer to 6b. See above.

Answer to 6¢. Prior to and during treaty negotiations, the executive branch exam-
ines a number of questions, including the process by which our negotiating partner
issues arrest orders. Our experience has shown that the U.S. probable cause stand-
ard is a unique outgrowth of the fourth amendment and the body of jurisprudence
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interpreting it. While some foreign legal systems come closer to considering the
same factors than others, no foreign system adopts the same standard. Therefore,
to ensure that there is sufficient indicia of a person’s involvement in the crimes
alleged prior to being extradited for trial from the United States, our treaties re-
quire that the Requesting State’s extradition request include a description of the
evidence that provides a reasonable basis to believe that he or she committed the
offense for which extradition is sought, in addition to a copy of the arrest warrant.
The phrase “reasonable basis” is commonly used in our modern treaties and is more
easily understood by foreign prosecutors and judges, but it is meant to be the equiv-
alent of the U.S. “probable cause” standard and i1s understood as such by our courts.

Question 7. Several extradition treaties with EU Member States limit the number
of days that a person who has been provisionally arrested can be detained without
a formal extradition request having been submitted. For example, Article 11(4) of
the extradition treaty with the Netherlands states as follows: “Provisional arrest
shall be terminated if, within a period of 60 days after the apprehension of the per-
son sought, the Requested State has not received the formal request for extradition
and the supporting documents mentioned in Article 9.” The majority of EU Member
State extradition treaties, however, appear to require each party to hold a person
who has been provisionally arrested for a certain minimum period of time, but leave
to each party’s discretion whether to hold that person longer without having yet re-
ceived the formal extradition request. For example, Article 10(4) of the extradition
treaty with Belgian states as follows: “A person who is provisionally arrested may
be discharged from custody upon the expiration of 75 days from the date of provi-
sional arrest pursuant to this Treaty if the executive authority of the Requested
State has not received the formal request for extradition and the supporting docu-
ments required in Article 7.”

a. What is the longest period of time the United States has held someone who
was provisionally arrested without having received a formal extradition re-
quest from the country that requested the person’s provisional arrest?

b.In the last 5 fiscal years (through FY 2007), how many people have been de-
tained on provisional arrest warrants, and what has been the average length
of time that a person has been held under provisional arrest without receipt
by the United States of a formal extradition request?

c.In the Department of Justice’s view, what is the maximum length of time that
the United States can or should hold a person who has been provisionally ar-
rested, without a formal extradition request from the country that requested
the person’s provisional arrest?

Answer to 7a. It is rare for extradition treaty partners to miss the treaty deadline
for the presentation of documents in support of extradition. Because the fugitive is
put on notice of the foreign country’s intent to seek extradition when he or she is
provisionally arrested, it is in the foreign country’s best interest to present the sup-
porting documentation within the treaty prescribed deadline or risk the possibility
that the fugitive will flee once again, upon being released from custody. Because
missed deadlines are rare, the Department of Justice does not track statistics to
demonstrate how long a person who was provisionally arrested was held beyond the
treaty mandated deadline absent presentation of the formal extradition documents.

Answer to 7b. The Department of Justice does not have the statistics requested.
Persons provisionally arrested are detained prior to receipt of the formal extradition
request for no longer than the duration of time prescribed by the treaty. If the
treaty specifies that a person shall be released after expiration of that time period
without receipt of the documents, then the person would be released. If the treaty
specifies that the person may be released after expiration of the treaty prescribed
period if the formal extradition request is not received, then the person may petition
the district court for release from custody. In such case, the Department of Justice
either would oppose the petition for release if all indications were that receipt of
the extradition documents was imminent, or not oppose the release if the available
information suggested that the formal extradition request would not be forthcoming
in the near future. It would be within the judge’s discretion whether to release the
person or maintain the detention. If the person is released, the extradition treaties
usually specify that a subsequent re-arrest may be requested if the formal extra-
dition request arrives at a later time.

Answer to 7c. The Department of Justice takes the position that it is appropriate
to hold persons in accordance with the provisions of the particular treaty; and the
maximum length of detention depends on the provisions of the particular treaty.
Rarely does this time period exceed 60 days, although a few treaties do specify
slightly longer periods. In such cases, the longer time period is intended to make
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special accommodation for translation of potentially voluminous extradition docu-
ments into the language of the arresting country; which must be accomplished, to-
gether with certification and transmission, within the time specified by the treaty.
Whether it is appropriate to exceed the treaty specified maximum would depend on
whether the treaty envisions a discretionary extension of that time and the cir-
cumstances in a particular case. For example, if the formal extradition documents
have been transmitted but unavoidably delayed and it appears that they will be pre-
sented within a short period of time (days), then a court might conclude that exten-
sion of the person’s detention for a few days is appropriate when balanced against
the fact that re-arrest may be sought when the documents arrive and there is a sig-
nificant risk that the fugitive would flee in the interim. However, it is worth restat-
ing that missed treaty deadlines are relatively rare and persons are rarely held be-
yond the treaty prescribed time periods.

Question 8. The United States has an existing extradition treaty with each EU
Member State. In the last 5 years, have there been any diplomatic or legal problems
with regard to the implementation of any of these treaties? In other words, are the
treaties operating as intended, or have there been significant problems in securing
extradition of fugitives to or from the United States?

Answer. In general, the treaties are operating as intended, in an atmosphere of
mutual cooperation, and there have not been significant legal or diplomatic prob-
lems. We expect that the streamlined and updated provisions of the U.S.-EU Extra-
dition Agreement will further improve the extradition relationship of the United
States with the EU Member States.
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