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Americans want real health insurance 
reform. This public option is going to 
promote that kind of choice. 

My colleagues on the other side of 
the aisle continue to assault this idea 
of public insurance, insisting it is too 
much government. The minority leader 
on the Republican side said Americans 
don’t deserve a health care system that 
forces them into government bureauc-
racy that delays or denies their care 
and forces them to navigate a web of 
complex rules and regulations. Of 
course they don’t. 

Raising that fear, as suggested by Dr. 
Frank Luntz, the Republican strate-
gist, is what they want to do—plant 
the seeds in the minds of people that 
any change will be bad. I don’t think 
the American people feel that way. If 
you want to see a bureaucracy, try get-
ting through a call to your health in-
surance company after you get the let-
ter that says they won’t cover the 
$1,500 charge for the procedure your 
doctor ordered. Talk to someone who 
can no longer get health insurance be-
cause of an illness they had years ago, 
a preexisting condition, or because 
they are too old in the eyes of health 
insurance companies. Ask them how 
streamlined or efficient conversations 
are with insurance companies today. 

If you want to see a bureaucracy, 
talk to a small businessman in Spring-
field, a friend of mine, who had to jump 
through a series of hoops to find a way 
to continue health care coverage for 
his employees and keep his business 
going. Plain and simple, health insur-
ance today is a bureaucracy. It is one 
most people know firsthand. Americans 
and small business owners face it every 
day. 

We need to move to a new idea, an 
idea not based on the health insurance 
companies’ model. Frankly, they are 
the ones who are profiting. 

Last year was a bad year for most 
American businesses. According to 
CNN and Fortune Magazine, only 24 
Fortune 500 companies’ stocks gen-
erated a positive return last year. 
Among those that didn’t have that 
were GM, United Airlines, Time-War-
ner, Ford, CBS, and Macy’s. All these 
companies lost billions in what finan-
cial analysts tell us was the fortune 
500’s ‘‘worst year ever.’’ 

There were two sectors of the econ-
omy that did well—the oil industry and 
the health insurance industry. The top 
four health insurance companies in 
America—UnitedHealth Group, 
WellPoint, Aetna, and Humana—made 
more than $7.5 billion in combined 
profit last year, while the bottom fell 
out for virtually every other company, 
short of the oil industry, across the 
board. 

The goal with the Democratic health 
reform bill is to create health care that 
values patients over profits and quality 
more than bottom line take-home pay 
and bonuses. 

Republicans want to preserve a bro-
ken system, one with escalating costs 
and no guarantee the policy will be 

there when you need it. Rather than 
help insurance companies, Democrats 
want to put American families first 
and help those struggling with high 
health care costs. 

This is a moment of truth for us in 
this Congress. This isn’t an easy issue. 
Right now, the Finance Committee and 
HELP Committee are working hard to 
put together health care reform. With-
out it, things are going to get progres-
sively worse. The cost of health care 
will continue to rise to unsupportable 
levels. Even if individuals have a good 
health insurance plan today, it may 
cost too much tomorrow. Even if they 
think their health insurance covers 
them well today, they may be denied 
coverage tomorrow. Businesses that 
want to keep insuring their employees 
worry over whether they can be com-
petitive and still pay high health insur-
ance premiums. Individuals worry 
about this as well. 

The last point I want to make is that 
I think the President is right to say to 
us that we have to get this job done. I 
say to my friends on the other side of 
the aisle: Don’t deny the obvious. 
Don’t come to the floor and deny the 
need for health care reform. It is real. 
We need it in this country, and 85 per-
cent of the American people know it. 
The Republican leadership should come 
to know it in the Senate. 

Second, don’t dream up ways to delay 
this important deliberation. That isn’t 
serving our country well. If justice de-
layed is justice denied, the same is true 
regarding health care reform. Delaying 
this into another Congress and another 
year doesn’t solve the problem. It 
makes it worse. We need to face it 
today, and we need a handful of Repub-
licans who will step away from the Re-
publican leadership and say they are 
willing to talk, that if this is a good- 
faith negotiation to find a reasonable 
compromise, they are willing to do it. 
It has happened in the past—even a few 
months ago; it can happen again. It 
will take real leadership on their side. 

The President said his door is open. 
The same thing is true on the Demo-
cratic side. The door is open for those 
who want to, in good faith, try to solve 
the biggest domestic challenge we have 
ever faced in the Senate. We have that 
chance to do it. We honestly can do it 
if we work in good faith. 

But denying the problem, delaying 
efforts to get to the problem, and de-
ciding we are only going to do a tiny 
bit of it so we can move on to some-
thing else is, unfortunately, a recipe 
for disaster. It is one the American 
people don’t deserve and one we should 
avoid. 

I yield the floor, and I suggest the ab-
sence of a quorum. 

The PRESIDING OFFICER (Mrs. 
GILLIBRAND). The clerk will call the 
roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. UDALL of Colorado. Madam 
President, I ask unanimous consent 
that the order for the quorum call be 
rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(The remarks of Mr. UDALL of Colo-
rado pertaining to the introduction of 
S. 1321 are located in today’s RECORD 
under ‘‘Statements on Introduced Bills 
and Joint Resolutions.’’) 

Mr. UDALL of Colorado. I yield the 
floor and suggest the absence of a 
quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. MCCONNELL. Madam President, 
I ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. MCCONNELL. Madam President, 
I ask unanimous consent that Senator 
SESSIONS and I be granted 20 minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

f 

SOTOMAYOR NOMINATION 

Mr. MCCONNELL. Madam President, 
this morning I would like to turn my 
attention to the nomination of Judge 
Sonia Sotomayor to the Supreme 
Court and more specifically to the so- 
called empathy standard that Presi-
dent Obama employed in selecting her 
for the highest Court in the land. 

The President has said repeatedly 
that his criterion for Federal judges is 
their ability to empathize with specific 
groups. He said it as a Senator, as a 
candidate for President, and again as 
President. I think we can take the 
President at his word about wanting a 
judge who exhibits this trait on the 
bench. Based on a review of Judge 
Sotomayor’s record, it is becoming 
clear to many that this is a trait he 
has found in this particular nominee. 

Judge Sotomayor’s writings offer a 
window into what she believes having 
empathy for certain groups means 
when it comes to judging, and I believe 
once Americans come to appreciate the 
real-world consequences of this view, 
they will find the empathy standard 
extremely troubling as a criterion for 
selecting men and women for the Fed-
eral bench. 

A review of Judge Sotomayor’s 
writings and rulings illustrates the 
point. Judge Sotomayor’s 2002 article 
in the Berkeley La Raza Law Journal 
has received a good deal of attention 
already for her troubling assertion that 
her gender and ethnicity would enable 
her to reach a better result than a man 
of different ethnicity. Her advocates 
say her assertion was inartful, that it 
was taken out of context. We have 
since learned, however, that she has re-
peatedly made this or similar asser-
tions. 

Other comments Judge Sotomayor 
made in the same Law Review article 
underscore rather than alleviate con-
cerns with this particular approach to 
judging. She questioned the principle 
that judges should be neutral, and she 
said the principle of impartiality is a 
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mere aspiration that she is skeptical 
judges can achieve in all or even in 
most cases—or even in most cases. I 
find it extremely troubling that Judge 
Sotomayor would question whether 
judges have the capacity to be neutral 
‘‘even in most cases.’’ 

There is more. A few years after the 
publication of this particular Law Re-
view article, Judge Sotomayor said the 
‘‘Court of Appeals is where policy is 
made.’’ Some might excuse this com-
ment as an off-the-cuff remark. Yet it 
is also arguable that it reflects a deep-
ly held view about the role of a judge— 
a view I believe most Americans would 
find very worrisome. 

I would like to talk today about one 
of Judge Sotomayor’s cases that the 
Supreme Court is currently reviewing. 
In looking at how she handled it, I am 
concerned that some of her own per-
sonal preferences and beliefs about pol-
icy may have influenced her decision. 

For more than a decade, Judge 
Sotomayor was a leader in the Puerto 
Rican Legal Defense and Education 
Fund. In this capacity, she was an ad-
vocate for many causes, such as elimi-
nating the death penalty. She was re-
sponsible for monitoring all litigation 
the group filed and was described as an 
ardent supporter of its legal efforts. It 
has been reported that her involvement 
in these projects stood out and that she 
frequently met with the legal staff to 
review the status of cases. 

One of the group’s most important 
projects was filing lawsuits against the 
city of New York based on its use of 
civil service exams. Judge Sotomayor, 
in fact, has been credited with helping 
develop the group’s policy of chal-
lenging those exams. 

In one of these cases, the group sued 
the New York City Police Department 
on the grounds that its test for pro-
motion discriminated against certain 
groups. The suit alleged that too many 
Caucasian officers were doing well on 
the exam and not enough Hispanic and 
African-American officers were per-
forming as well. The city settled a law-
suit by promoting some African Ameri-
cans and Hispanics who had not passed 
the test, while passing over some White 
officers who had. 

Some of these White officers turned 
around and sued the city. They alleged 
that even though they performed well 
on the exam, the city discriminated 
against them based on race under the 
settlement agreement and refused to 
promote them because of quotas. Their 
case reached the Supreme Court with 
the High Court splitting 4 to 4, which 
allowed the settlement to stand. 

More recently, another group of pub-
lic safety officers made a similar 
claim. A group of mostly White New 
Haven, CT, firefighters performed well 
on a standardized test which denied 
promotions for lieutenant and for cap-
tain. Other racial and ethnic groups 
passed the test, too, but their scores 
were not as high as this group of most-
ly White firefighters. So under this 
standardized test, individuals from 

these other groups would not have been 
promoted. To avoid this result, the city 
threw out the test and announced that 
no one who took it would be eligible for 
promotion, regardless of how well they 
performed. The firefighters who scored 
highly sued the city under Federal law 
on the grounds of employment dis-
crimination. The trial court ruled 
against them on summary judgment. 
When their case reached the Second 
Circuit, Judge Sotomayor sat on the 
panel that decided it. 

It was, and is, a major case. As I 
mentioned, the Supreme Court has 
taken that case, and its decision is ex-
pected soon. The Second Circuit recog-
nized it was a major case too. Amicus 
briefs were submitted. The court allot-
ted extra time for oral argument. But 
unlike the trial judge who rendered a 
48-page opinion, Judge Sotomayor’s 
panel dismissed the firefighters’ appeal 
in just a few sentences. So not only did 
Judge Sotomayor’s panel dismiss the 
firefighters’ claims, thereby depriving 
them of a trial on the merits, it didn’t 
even explain why they shouldn’t have 
their day in court on their very signifi-
cant claims. 

I don’t believe a judge should rule 
based on empathy, personal pref-
erences, or political beliefs, but if any 
case cried out for empathy—if any case 
cried out for empathy—it would be this 
one. The plaintiff in that case, Frank 
Ricci, has dyslexia. As a result, he had 
to study extra hard for the test—up to 
13 hours each day. To do so, he had to 
give up his second job, while at the 
same time spending $1,000 to buy text-
books and to pay someone to record 
those textbooks on tape so he could 
overcome his disability. His hard work 
paid off. Of 77 applicants for 8 slots, he 
had the sixth best score. But despite 
his hard work and high performance, 
the city deprived him of a promotion 
he had clearly earned. 

Is this what the President means by 
‘‘empathy’’—where he says he wants 
judges to empathize with certain 
groups but, implicitly, not with others? 
If so, what if you are not in one of 
those groups? What if you are Frank 
Ricci? 

This is not a partisan issue. It is not 
just conservatives or Republicans who 
have criticized Judge Sotomayor’s han-
dling of the Ricci case. Self-described 
Democrats and political independents 
have done so as well. 

President Clinton’s appointee to the 
Second Circuit and Judge Sotomayor’s 
colleague, Jose Cabranes, has criticized 
the handling of the case. He wrote a 
stinging dissent, terming the handling 
of the case ‘‘perfunctory’’ and saying 
that the way her panel handled the 
case did a disservice to the weighty 
issues involved. 

Washington Post columnist Richard 
Cohen was similarly offended by the 
way the matter was handled. Last 
month, before the President made his 
nomination, Mr. Cohen concluded his 
piece on the subject as follows: 

Ricci is not just a legal case but a man 
who has been deprived of the pursuit of hap-

piness on account of his race. Obama’s Su-
preme Court nominee ought to be able to 
look the New Haven fireman in the eye and 
tell him whether he has been treated fairly 
or not. There’s a litmus test for you. 

Legal journalist Stuart Taylor, with 
the National Journal, has been highly 
critical of how the case was handled, 
calling it peculiar. 

Even the Obama Justice Department 
has weighed in. It filed a brief in the 
Supreme Court arguing that Judge 
Sotomayor’s panel was wrong to sim-
ply dismiss the case. 

So it is an admirable quality to be a 
zealous advocate for your clients and 
the causes in which you believe. But 
judges are supposed to be passionate 
advocates for the evenhanded reading 
and fair application of the law, not 
their own policies and preferences. In 
reviewing the Ricci case, I am con-
cerned Judge Sotomayor may have lost 
sight of that. 

As we consider this nomination, I 
will continue to examine her record to 
see if personal or political views have 
influenced her judgment. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Alabama. 
Mr. SESSIONS. Madam President, I 

thank Senator MCCONNELL for his 
thoughtful comments. He is a former 
member of the Judiciary Committee, a 
lawyer who has studied these issues 
and cares about them deeply, and I 
value his comments. I do think that, as 
Senator MCCONNELL knows, and while 
he is here, once a nominee achieves the 
Supreme Court, they do have a lifetime 
appointment and these values and pref-
erences and principles on which they 
operate go with them. So it is up to us, 
I think my colleague would agree, to 
make sure the values and principles 
they bring to the Supreme Court would 
be consistent with the rule of law. So I 
appreciate the Senator’s comments. 

Mr. MCCONNELL. If the Senator 
from Alabama will yield. 

Mr. SESSIONS. I will yield. 
Mr. MCCONNELL. I commend Sen-

ator SESSIONS for his outstanding lead-
ership on this nomination and his in-
sistence that we be able to have enough 
time to do the job—to read the cases, 
read the Law Review articles, and to 
get ready for a meaningful hearing for 
one of the most important jobs in 
America. I think he has done a superb 
job, and I thank him for his efforts. 

Mr. SESSIONS. I thank the Senator. 
I would note that there are only nine 
legislative days between now and the 
time the hearing starts, so we are defi-
nitely in a position where it is going to 
be difficult to be as prepared as we 
would like to be when this hearing 
starts. We still don’t have some of the 
materials we need. 

My staff and I have been working 
hard to survey the writings and records 
of Judge Sotomayor. 

Certainly, the constitutional duty of 
the Senate to consent to the Presi-
dent’s nomination is a very serious 
one. In recent years, we have seen judi-
cial opinions that seem more attuned 
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to the judge’s personal preferences 
than to the law, and it has caused quite 
a bit of heartburn throughout the 
country. We have seen judges who have 
failed to understand that their role, 
while very important, is a limited one. 
The judge’s role is not policy, politics, 
ethnicity, feelings, religion, or per-
sonal preference because whatever 
those things are, they are not law, and 
first and foremost a judge personifies 
law. That is why lawyers and judges, 
during court sessions—and I practiced 
hard in Federal court for all of 15 
years, so I have been in court a lot— 
when they go to court, they do not say 
even the judge’s name and usually 
don’t even say ‘‘judge.’’ They refer to 
the judge as ‘‘the Court.’’ They say, ‘‘If 
the Court please, I would like to show 
the witness a statement,’’ or a judge 
may write, ‘‘This Court has held,’’ and 
it may be what he has written himself, 
or she. All of this is to depersonalize, 
to objectify the process, to clearly es-
tablish that the deciding entity has put 
on a robe—a blindfold, according to our 
image—and is objective, honest, fair, 
and will not allow personal feelings or 
biases to enter into the process. 

So the confirmation process rightly 
should require careful evaluation to en-
sure that a nominee—even one who has 
as fine a career of experience as Judge 
Sotomayor—meets all the qualities re-
quired of one who would be situated on 
the highest Court. As this process 
unfolds, it is important that the Sen-
ate conduct its evaluation in a way 
that is honest and fair and remember 
that a nominee often is limited in his 
or her ability to answer complaints 
against them. 

So the time is rapidly approaching 
for the hearings—only nine legislative 
days between now and July 13—and 
there are still many records, docu-
ments, and videos not produced that 
are important to this process. 

My colleagues and friends are asking: 
What have you found? What evalua-
tions have you formed? What are your 
preliminary thoughts? And I have been 
somewhat reluctant to discuss these 
matters at this point in time, as we 
continue to review the record. In truth, 
the confirmation process certainly 
must be conducted with integrity and 
care, but it is not a judicial process, it 
is a political process. The Senate is a 
political, legislative body, not a judi-
cial body, and it works its will. Its 
Members must decide issues based on 
what each Member may conclude is the 
right standard or the right beliefs. 

I have certainly not formed hard 
opinions on this nominee, but I have 
developed some observations and have 
found some relevant facts and have 
some questions and concerns. It is 
clear to me that several matters and 
cases must be carefully examined be-
cause they could reveal an approach to 
judging that is not acceptable for a 
nominee, in my opinion. I see no need 
not to raise those concerns now. Dis-
cussing them openly can help our Sen-
ate colleagues get a better idea of what 

the issues are, and the public, and the 
nominee can see what the questions are 
now, before the hearings start. Unfor-
tunately, the record we have is incom-
plete in key respects, and it makes it 
difficult for us to prepare. 

As I review the record, I am looking 
to try to find out whether this nominee 
understands the proper role of a judge, 
one who is not looking to impose per-
sonal preferences from the bench. 
Frankly, I have to say—to follow up on 
Senator MCCONNELL’s remarks—I don’t 
think I look for the same qualities in a 
judge that the person who nominated 
her does—President Obama. He says he 
wants someone who will use empathy— 
empathy to certain groups to decide 
cases. That may sound nice, but empa-
thy toward one is prejudice toward the 
other, is it not? There are always liti-
gants on the other side, and they de-
serve to have their cases decided on the 
law. And whatever else empathy might 
be, it is not law. So I think empathy as 
a standard, preference as a standard is 
contrary to the judicial oath. This is 
what a judge declares when they take 
the office: 

I do solemnly swear that I will administer 
justice without respect to persons, and do 
equal right to the poor and the rich, and that 
I will faithfully and impartially discharge 
and perform all the duties incumbent upon 
me. 

So I think that is the impartial ideal. 
That is the ideal of the lady of justice 
with the scales and the blindfold, 
which we have always believed in in 
this country and which has been the 
cornerstone of American jurisprudence. 

So what I have seen thus far in Judge 
Sotomayor’s record—and presumably 
some of her views are the reason Presi-
dent Obama selected her—cause me 
concern that the nominee will look 
outside the law and the evidence in 
judging and that her policy preferences 
could influence her decisionmaking. 
Her speeches and writings outside the 
court are certainly of concern, some of 
which Senator MCCONNELL mentioned. 

I wish to discuss some other areas 
that I think are significant also. She 
has had extensive work with the Puer-
to Rican Legal Defense and Education 
Fund and been a supporter, presum-
ably, of what it stands for. So that is 
one of the matters I will discuss a bit 
here. Also, I will discuss her decision to 
allow felons, even those convicted and 
in jail, the right to vote, overruling a 
long-established State law. Some other 
matters I will discuss include the New 
Haven firefighters case. 

Looking at the long association the 
nominee has had with the Puerto Rican 
Legal Defense and Education Fund—an 
organization that I have to say, I be-
lieve, is clearly outside the main-
stream of the American approach to 
matters—this is a group that has taken 
some very shocking positions with re-
spect to terrorism. When New York 
Mayor David Dinkins criticized mem-
bers of the radical Puerto Rican na-
tionalist group and called them ‘‘assas-
sins’’ because they had shot at Mem-

bers of Congress and been involved in, 
I guess, other violence, the fund, of 
which judge Sotomayor was a part, 
criticized the mayor and said they were 
not assassins and said that the com-
ments were ‘‘insensitive.’’ 

The President of the organization 
continued, explaining that for many 
people in Puerto Rico, these men were 
fighters for freedom and justice. 

I wonder if she agreed with that 
statement and that the statements of 
the mayor of New York were insensi-
tive. These Puerto Rican nationalists 
reconstituted into groups such as the 
FALN, which we have recently had oc-
casion to discuss in depth. The FALN 
itself was responsible for more than 100 
violent attacks resulting in at least 6 
deaths. I find it ironic that once again 
we find ourselves discussing these mur-
derous members of FALN, when not 
long ago we were considering whether 
to confirm Attorney General Eric Hold-
er, who was advocating pardoning them 
and President Clinton did. Now we find 
ourselves wondering about this nomi-
nee to the Court and what her views 
are on these matters and how her mind 
works as she thinks about these kinds 
of issues. 

We do not have enough information, 
unfortunately, to assess these concerns 
effectively. We requested information 
relating to Judge Sotomayor’s involve-
ment with the fund, a typical question 
of all nominees but critically impor-
tant for a Supreme Court nominee. But 
we have not received information. In-
deed, we have received 9 documents to-
taling fewer than 30 pages relating to 
her 12 years with the organization. So 
it is not possible for us to make an in-
formed decision at this point on her re-
lationship with an organization that 
seems to be outside the mainstream. 

What we know, basically, is from 
publicly available information, and 
what has been provided this com-
mittee, is that this is a group that has, 
time and again, taken extreme posi-
tions on vitally important issues such 
as abortion. In one brief, which was in 
support of a rehearing petition in the 
U.S. Supreme Court, a brief to the Su-
preme Court, the Fund criticized the 
Supreme Court’s decision in two cases 
that both the State and Federal Gov-
ernment should restrict the use of pub-
lic funds for abortion—the question of 
public funding of abortion. 

Incredibly, the Fund joined other 
groups in comparing these types of 
funding restrictions to slavery, stating: 

Just as Dred Scott v. Sanford refused citi-
zenship to Black people, these opinions strip 
the poor of meaningful citizenship under the 
fundamental law. 

In their view, the equal protection 
clause of the U.S. Constitution prohib-
ited restrictions on either Federal or 
State Government provision of funding 
abortions. 

I think this is an indefensible posi-
tion. We do not know how much Judge 
Sotomayor had to do with developing 
these positions of the Fund—but cer-
tainly she was an officer of it, involved 
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in the litigation committee during 
most of this time—because we do not 
have the information we requested. 

We do know the Fund and Judge 
Sotomayor opposed reinstatement of 
the death penalty in New York based 
not on the law but on what they found 
to be the inhuman psychological bur-
den it places on criminals, based on 
world opinion, and based on evident 
racism in our society. What does this 
mean about how Judge Sotomayor 
would approach death penalty cases? I 
think she has affirmed death penalty 
cases, but on the Supreme Court, there 
is a different ability to redefine cases. 
These personal views of hers could very 
well affect that. 

Recently, five Justices of the Su-
preme Court decided, based in part on 
their review of rulings of courts of for-
eign countries, that the Constitution 
says the United States cannot execute 
a violent criminal if he is 17 years and 
364 days old when he willfully, 
premeditatedly kills someone. They 
say the Constitution says the State 
that has a law to that effect cannot do 
it. 

Looking to ‘‘evolving standards of 
decency that mark the progress of a 
maturing society’’—this is what the 
Court said, as they set about their duty 
to define the U.S. Constitution; this is 
five Members of the Supreme Court, 
with four strong dissents: looking to 
‘‘evolving standards of decency that 
mark the progress of a maturing soci-
ety,’’ we conclude the death penalty in 
this case violated the eighth amend-
ment. 

There are at least six or eight ref-
erences in the Constitution to a death 
penalty. If States don’t believe 18-year- 
olds should be executed, or 17, they 
should prohibit it and many States do. 
But it is not answered by the Constitu-
tion. But five judges did not like it. 
They consulted with world opinion and 
what they considered to be evolving 
standards of decency and said the Con-
stitution prohibited the imposition of a 
death penalty in this case, when it had 
never been considered to be so since 
the founding of our Republic. I don’t 
think that is a principled approach to 
jurisprudence. That is the kind of thing 
I am worried about if we had another 
judge who will think like that on the 
bench. 

I will ask about some other cases, 
too, that give me pause. For centuries 
States and colonies, even before we be-
came a nation, have concluded that in-
dividuals who commit serious crimes, 
felonies, forfeit their right to vote, par-
ticularly while they are in jail. It is a 
choice that States can make and have 
made between 1776 and 1821. Eleven 
State constitutions contemplated pre-
venting felons from voting. New York 
passed its first felon disenfranchise-
ment law in 1821. When the 14th amend-
ment was adopted in 1868, 29 States had 
such provisions. By 2002, all States ex-
cept Maine and Vermont disenfran-
chised felons. For years, these types of 
laws have been upheld by the courts 

against a range of challenges. But in 
Hayden v. Pataki, in 2006, Justice 
Sotomayor stated her belief that these 
types of laws violate the Voting Rights 
Act of 1965, even though that act 
makes no reference to these long-
standing and common State laws and 
even though they are specifically ref-
erenced in the fourteenth amendment 
to the Constitution itself. 

In her view, with analysis of a few 
short paragraphs only, the New York 
law was found—or she found—she con-
cluded that the New York law was ‘‘on 
account of race,’’ and therefore it vio-
lated the Voting Rights Act. 

It was ‘‘on account of race’’ because 
of its impact and nothing more. Statis-
tically, it seems that in New York, as 
a percentage of the population, more 
minorities are in jail than nonminori-
ties. Therefore, it was concluded that 
this act was unconstitutional. I think 
this is a bridge too far. It would mean 
that State laws setting a voting age of 
18 would also violate Federal law be-
cause, within the society or in most of 
our country, minorities would have 
more children under 18 so that would 
have a disparate impact on them. 

I do not think this can be the law, as 
a majority of the colleagues on that 
Court explained, and did not accept her 
logic. Actually, her opinion was not 
upheld. 

I look forward to asking her about 
that. I am aware that Judge 
Sotomayor would say she is acting as a 
strict constructionist by simply apply-
ing literally the 40-year-old Voting 
Rights Act of 1965. I do not think so. I 
remember when Miguel Estrada, that 
brilliant Hispanic lawyer whom Presi-
dent Bush nominated to the appellate 
courts and who was defeated after we 
had seven attempts to shut off a fili-
buster on the floor of the Senate but 
could never do so, said during his hear-
ings that he didn’t like the term 
‘‘strict construction.’’ He preferred the 
term ‘‘fair construction.’’ 

He was correct. So the question is, Is 
this a fair construction of the Voting 
Rights Act, that it would overturn 
these long-established laws when no 
such thing was considered in the de-
bate on the legislation? That historic 
laws, which limit felons voting, are to 
be wiped out, even allowing felons still 
in jail to vote? I do not think so and 
neither did most of the judges who 
have heard these cases. 

With regard to the New Haven fire-
fighters case, I will say we will be look-
ing into that case in some length. Stu-
art Taylor did a very fine analysis of it 
when he was writing, I believe, at the 
National Journal. He recognized that 
no one ever found that the examination 
these firefighters took was invalid or 
unfair. As he has explained, if the ‘‘be-
lated, weak, and speculative criti-
cisms—obviously tailored to impugn 
the outcome of the tests—are sufficient 
to disprove an exam’s validity or fair-
ness, no test will ever withstand a dis-
parate-impact lawsuit. That may or 
may not be Judge Sotomayor’s objec-

tive. But it cannot be the law,’’ says 
Mr. Stuart Taylor in his thoughtful 
piece. The firefighters, you see, were 
told there was going to be a test that 
would determine promotion, that it 
would determine eligibility for pro-
motion. The tests were given at the 
time stated and the rules had been set 
forth. But the rules were changed and 
promotions did not occur because the 
Sotomayor court, in a perfunctory de-
cision, concluded that too many mi-
norities did not pass the test, and no 
finding was made that the test was un-
fair. We will be looking at that and 
quite a number of other matters as we 
go forward. 

I will be talking about the question 
of foreign law and the question of this 
nominee’s commitment to the second 
amendment, the right to keep and bear 
arms. The Constitution says the right 
to keep and bear arms shall not be in-
fringed. We will talk about that and 
some other matters because, once on 
the Court, each Justice has one vote. It 
only takes five votes to declare what 
the Constitution says. That is an awe-
some power and the judges must show 
restraint, they must respect the legis-
lative body, they must understand that 
world opinion has no role in how to de-
fine the U.S. Constitution, for heaven’s 
sake. Neither does foreign law. How 
can that help us interpret the meaning 
of words passed by an American legis-
lature? 

Oftentimes, world opinion is defined 
in no objective way, just how the judge 
might feel world opinion is. I am not 
sure they conduct a world poll, or what 
court’s law do they examine around the 
world to help that influence their opin-
ion on an American case? 

This is a dangerous philosophy is all 
I am saying. It is a very serious debate. 
There are many in law schools who 
have a different view: there is an intel-
lectual case out there for an activist 
judiciary or a judiciary that should not 
be tethered to dictionary definitions of 
words. Judges should be willing and 
bold and take steps to advance the law 
they would set and to protect this or 
that group that is favored at this or 
that time. 

I think that is dangerous. I think it 
is contrary to our heritage of law. I am 
not in favor of that approach to it. 

I yield the floor and suggest the ab-
sence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. MENENDEZ. Madam President, I 
ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. MENENDEZ. Madam President, 
today on the floor some of my col-
leagues have begun their attacks on 
President Obama’s historic and incred-
ibly qualified nominee to the Supreme 
Court, Judge Sonia Sotomayor. They 
clearly decided, for ideological reasons, 
that they were going to oppose who-
ever President Obama appointed before 
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the hearings even started. We have 
heard people try to attach a lot of la-
bels to Judge Sotomayor over the past 
few weeks, but it has become clearer 
and clearer as we look hard at Judge 
Sotomayor’s record and vast experi-
ence that attacking this nominee is 
like throwing rocks at a library. It is 
uncalled for and it doesn’t accomplish 
anything. Her opponents are grasping 
at straws, because it turns out we have 
before us one of the most qualified, ex-
ceptional nominees to come before this 
Senate in recent history. 

Let there be no doubt: Sonia 
Sotomayor’s nomination to be a Jus-
tice to the Supreme Court is a proud 
moment for America. It is proof that 
the American dream is in reach for ev-
eryone willing to work hard, play by 
the rules, and give back to their com-
munities, regardless of their ethnicity, 
gender, or socioeconomic background. 
It is further proof of the deep roots the 
Hispanic community has in this coun-
try. 

But let’s be clear: We get to be proud 
of this nominee because she is excep-
tionally qualified. We get to be proud 
because of her vast knowledge of the 
law, her practical experience fighting 
crime, and her proven record of dedica-
tion to equal justice under the law. 
Those are the reasons we are proud. 
Those are the reasons she should be 
confirmed without delay. 

We should not be hearing any sugges-
tions that we need infinitely more time 
to discuss this nomination. It should 
move as promptly as the nomination of 
John Roberts, and that is exactly what 
we are going to do. 

A little while ago at a press con-
ference, we heard from prominent legal 
and law enforcement organizations 
that explained how the people who 
have actually seen her work know her 
best: as an exemplary, fair, and highly 
qualified judge. They came from across 
our country, from Florida to Texas, 
Nebraska, and my home State of New 
Jersey. They shed light on how impor-
tant her work has been in the fight 
against crime, how her work as a pros-
ecutor put the ‘‘Tarzan murderer’’ be-
hind bars, how as a judge she upheld 
the convictions of drug dealers, sexual 
predators, and other violent criminals. 
And they made it clear how much they 
admire her strong respect for the lib-
erties and protections granted by our 
Constitution, including the first 
amendment rights of people she strong-
ly disagreed with. 

Judge Sotomayor’s credentials are 
undeniable. After graduating at the top 
of her class at Princeton, she became 
an editor of the law journal at Yale 
Law School, which many consider to be 
the Nation’s best. She went to work in 
the Manhattan district attorney’s of-
fice, prosecuting crimes from murder 
to child abuse to fraud, winning convic-
tions all along the way. 

A Republican President, George H.W. 
Bush, appointed her to the U.S. Dis-
trict Court in New York, and a Demo-
crat, Bill Clinton, appointed her to the 

U.S. Court of Appeals. She was con-
firmed by a Democratic majority Sen-
ate and then a Republican majority 
Senate. Her record as a judge is as 
clear and publicly accessible as any re-
cent nominee and clearly shows mod-
esty and restraint on the bench. 

She would bring more judicial experi-
ence to the Supreme Court than any 
Justice in 70 years, and more Federal 
judicial experience than anyone in the 
past century. Her record and her adher-
ence to precedent leave no doubt what-
soever that she respects the Constitu-
tion and the rule of law. 

Judge Sotomayor’s record has made 
it clear that she believes what deter-
mines a case is not her personal pref-
erences but the law. Her hundreds of 
decisions prove very conclusively that 
she looks at what the law says, she 
looks at what Congress has said, and 
she looks above all at what precedent 
says. She is meticulous about looking 
at the facts and then decides the out-
come in accordance with the Constitu-
tion. 

On top of that, Judge Sotomayor’s 
personal background is rich with the 
joys and hardships that millions of 
American families share. Her record is 
proof that someone can be both an im-
partial arbiter of the law and still rec-
ognize how her decisions will affect 
people’s everyday lives. 

I think it says something that the 
worst her ideological opponents can ac-
cuse her of is being able to understand 
the perspective of a wide range of peo-
ple whose cases will come before her. 

Judge Sotomayor deserves nothing 
less than a prompt hearing and a 
prompt confirmation. As the process 
moves forward, I plan to come back to 
the floor as often as is necessary to 
rebut any baseless attacks leveled at 
this judge. 

It fills me with pride to have the op-
portunity to support President 
Obama’s groundbreaking nominee, 
someone who is clearly the right per-
son for a seat on the highest Court of 
the land. 

It is an enormous joy to be reminded 
once again that in the United States of 
America, if you work hard, play by the 
rules, and give back to your commu-
nity, anything is possible. 

Madam President, with that, I yield 
the floor. 

f 

RECESS 

The PRESIDING OFFICER. Under 
the previous order, the Senate stands 
in recess until 2:15 p.m. 

Thereupon, the Senate, at 12:30 p.m. 
recessed until 2:15 p.m. and reassem-
bled when called to order by the Acting 
President pro tempore. 

The ACTING PRESIDENT pro tem-
pore. The Senator from Georgia. 

Mr. CHAMBLISS. Mr. President, 
what is the status of the Senate at the 
present time? 

The ACTING PRESIDENT pro tem-
pore. The Senate is in morning busi-
ness. 

FOOD SAFETY RAPID RESPONSE 
ACT OF 2009 

Mr. CHAMBLISS. Mr. President, I 
rise today to talk for a few minutes 
about the Food Safety Rapid Response 
Act of 2009. I do this in conjunction 
with my colleague from the State of 
Minnesota, Senator KLOBUCHAR. I rec-
ognize her first for her strong leader-
ship on this legislation. She and I both 
are a member of the Senate Committee 
on Agriculture, Nutrition, and For-
estry. On that committee, she has been 
extremely active, and on this par-
ticular issue we have had the oppor-
tunity to dialog on any number of oc-
casions. Thanks to her cooperation and 
her leadership, we have developed and 
are cosponsoring the Food Safety 
Rapid Response Act of 2009, which is 
designed to improve foodborne illness 
surveillance systems on the Federal, 
State, and local level, as well as im-
prove communication and coordination 
among public health and food regu-
latory agencies. 

In the wake of the recent salmonella 
outbreak at the Peanut Corporation of 
America in my home State of Georgia, 
the Senate Agriculture Committee 
held a hearing to review the response 
from the Centers for Disease Control 
and Prevention and the Food and Drug 
Administration. The mother of a vic-
tim of the outbreak testified at the 
hearing and shared her personal story 
and frustrations in dealing with nu-
merous Federal bureaucracies over this 
issue. 

This hearing brought to light a clear 
need to develop a more effective na-
tional response to outbreaks of 
foodborne illness, especially in the area 
of coordination among public health 
and food regulatory agencies, to share 
findings and develop a centralized 
database. The Food Safety Rapid Re-
sponse Act of 2009 will expedite much 
needed improvements to identify and 
respond to foodborne illnesses through-
out the country. 

Key components of this legislation 
include the following: First, directing 
the CDC to enhance the Nation’s 
foodborne disease surveillance system 
by improving the collection, analysis, 
reporting, and usefulness of data 
among local, State, and Federal agen-
cies, as well as the food industry; sec-
ond, directing the CDC to provide sup-
port and expertise to State health 
agencies and laboratories for their in-
vestigations of foodborne disease. This 
includes promoting best practices for 
food safety investigations. And, third, 
establishing regional food safety cen-
ters of excellence at select public 
health departments and higher edu-
cation institutions around the country 
to provide increased resources, train-
ing, and coordination among State and 
local personnel. 

Both Senator KLOBUCHAR and I are 
very proud of the excellent work done 
at universities in our respective home 
States in the area of food safety and 
epidemiology. 

The University of Georgia is home to 
the world-class Center for Food Safety 
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