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Howrigan on their hillside farm in
Vermont. I can think of more than one
occasion when Marcelle and I would be
there. We would be listening to one of
these stories, and I knew that we
might be late for the next thing, but I
didn’t want it to end. I wanted to hear
what else he had to say.

Harold was a man who seemed to ac-
complish more each year than most of
us do in a lifetime. He built his Fair-
field, VT farm to over 1,000 acres, in-
cluding the land that had been worked
by his family since the mid 1800s.

It is now tended by the next genera-
tion of Howrigans. I remember him as
a dynamic man, as genuinely com-
fortable in his public duties as he was
in the dairy parlor or out splitting
wood. In addition to running the farm
and tending to the family he loved so
much, he accepted leadership roles in
dozens of civic and agricultural organi-
zations from local to national in scope.
He moderated the Fairfield town meet-
ing right up to this year. The town
meeting is a sacred institution in
Vermont. A town wants to make sure
they have the very best and the fairest
and the most knowledgeable to be their
moderator. It also helps when you have
somebody with an Irish sense of humor.
This is a position of distinction in any
Vermont town.

He was director of the St. Alban’s Co-
operative Creamery for 25 years and
president for another 20. He was ap-
pointed by three Governors, both par-
ties, to the Vermont Milk Commission.
He was also a local and national leader
among maple sugar makers. He served
on University of Vermont advisory
boards and on county commissions. All
the while he tended the fire in the
Fairfield sugar house each year and he
got the cows milked each day and sang
for 60 years on the choir at church. The
church, of course, is named, as you
would expect in a town full of Irish im-
migrants and descendants, St. Pat-
rick’s.

Nationally, he was a director of the
National Milk Producers Federation
for 20 years and chairman of the Na-
tional Dairy Board. In addition to his
work on dairy, he was a local and na-
tional leader for the maple industry, a
prolific sugar maker. I know Marcelle
and I and our children, when we were
having something at the farm that
called for maple syrup—and in our fam-
ily, that is just about anything from
English muffins to pancakes—
everybody’s eyes would light up if we
knew it was Howrigan syrup.

Notwithstanding his prodigious serv-
ice to his community, his profession
and his country, his greatest impact
was probably felt through his personal
relationships with his family and what
he considered, I think, all of Vermont,
his extended family. As a friend, he was
a trusted adviser on agricultural issues
over several decades. I know Senator
Jeffords also valued his friendship and
advice and Governors consulted him
regularly. But as dad and grandpa to a
large, active family, he cultivated two
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new generations of Vermont dairy
farmers and maple sugar makers.

We could talk about all the different
things he did, but it still does not give
a picture of the man. He was known for
a deep and spirited Irish pride, a senti-
ment I obviously share. I find myself
comparing that other great Irish Amer-
ican and dear friend, Teddy Kennedy,
whose recent loss I also mourn. But I
also treasure the trip my wife Marcelle
and I took with Harold to Ireland.
There he felt he was truly in the Prom-
ised Land. We would walk about the
streets of Dublin or small towns near-
by. He was so proud of his family’s
Irish heritage, he never stopped smil-
ing throughout his visit.

The day of his funeral, last week,
Marcelle wore an Irish pin we pur-
chased with him in Ireland. I, of
course, wore a green tie in his honor. I
watched his grandsons wearing some of
the Irish ties Harold had owned. I lis-
tened to his son and daughter and
grandchildren talk about him, cap-
turing him in his stories and his na-
ture. I think about the very last con-
versation I had with him just weeks be-
fore he died. In all these things, he
never asked for anything for himself.
He always asked me to watch out for
other people. He led by quiet example
and hard work and kindness and love.

I, along with the State of Vermont
and many across the United States and
across the Atlantic, will miss Harold.
He was a dear friend, truly a great
American. Similar to all Vermonters, I
express my sympathy to his family and
I say: Goodbye, Harold, my dear friend.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. LEAHY. I ask unanimous con-
sent that the order for the quorum call
be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

EXECUTIVE SESSION

NOMINATION OF GERARD E.
LYNCH TO BE U.S. CIRCUIT
JUDGE FOR THE SECOND CIR-
CUIT

The PRESIDING OFFICER. Under
the previous order, the Senate will pro-
ceed to executive session to consider
the following nomination, which the
clerk will report.

The legislative clerk read the nomi-
nation of Gerard E. Lynch, of New
York, to be United States Circuit
Judge for the Second Circuit.

The PRESIDING OFFICER. Under
the previous order, there will be 2
hours of debate, equally divided, be-
tween the Senator from Vermont and
the Senator from Alabama or their des-
ignees.

The Senator from Vermont.

Mr. LEAHY. Mr. President, today the
Senate finally considers the nomina-
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tion of Gerard Lynch to the Second
Circuit. I take particular interest in
this because my own State of Vermont
is part of the Second Circuit. I am a
member of that bar, and I have argued
cases before that court.

This is a nomination reported out of
the Judiciary Committee over 3
months ago, on June 11 unanimously
by voice vote. There were no dissents.
When that occurred and the ranking
Republican member said such glowing
things about Judge Lynch, I assumed
his nomination was going to be con-
firmed right away as we did with Presi-
dent Bush’s nominations in similar sit-
uations. Now it is nearly 3 months
later. In almost unprecedented fashion,
someone who has had the strong sup-
port of both the chairman and ranking
Republican of the committee is still on
the Executive Calendar.

Judge Lynch has served as a highly
respected Federal judge from New York
for almost a decade. He has impeccable
legal credentials. His nomination re-
ceived the highest possible rating from
the ABA’s standing committee on the
Federal judiciary, unanimously voted
“‘well qualified.”

The Senate can and must do a better
job of restoring our tradition, a tradi-
tion followed with Republican Presi-
dents and Democratic Presidents, of
regularly considering qualified, non-
controversial nominees to fill vacan-
cies on the Federal bench without
needless and harmful delays. We should
not have to overcome filibusters and
spend months seeking time agreements
to consider these nominations. The
American public wonders what is going
on here.

It is imperative that we move to fill
the growing number of vacancies
throughout the Federal courts. These
vacancies have already risen to over 90,
including 21 on the circuit courts. I
have been here with six Presidents. I
cannot remember a time we have been
this late in the year and, even though
nominations have been made, nobody
has been confirmed, all because of
holds by the Republicans. Do they ob-
ject so much to having President
Obama as President that they will hold
up well-qualified judges? These are sup-
posed to be nonpartisan, outside the
political area.

This alarming spike in vacancies is
only further fueled by delays and inac-
tion. In addition, 26 future vacancies
have been announced. At this rate, as I
said at the judicial conference this
week with the Chief Justice and lead-
ers of the Federal judiciary, the Fed-
eral judicial vacancies will soon be
close to 120 unless we start acting on
these nominations in a responsible and
fair manner. These nominations should
not be something where Republicans or
Democrats might score political
points. Our inaction on these nomina-
tions hurts the average American.
They do not care about the politics.
They want Federal courts that are
going to work. They do not want cases
delayed because we have vacancies in
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the Federal court that we could easily
be filling.

I do not think most Americans, when
they go into a court, say: I am here as
a Republican or a Democrat. They go
in and say: I am here as a plaintiff or
defendant. They are there to seek jus-
tice, not to find out there is nobody in
the courthouse because the minority
party does not want President Obama
filling vacancies.

During the last Presidency, we
worked very hard to fill vacancies.
When I chaired the Senate Judiciary
Committee and we had a President of
the other party, we were able to reduce
overall vacancies by two-thirds, from
over 100 down to 34. We were able to re-
duce circuit court vacancies to single
digits. Today, because we are blocked
from getting judges through, because
Republican Senators will not give this
Democratic President the same cour-
tesies we gave a Republican President,
those vacancies have nearly tripled. In
the 17 months I served as Senate Judi-
ciary Committee chairman during
President Bush’s first term, the Senate
confirmed 100 of the President’s judi-
cial nominations. So far this year, 9
months into the year, we have not con-
firmed a single Federal district judge
or circuit judge. In fact, Judge Lynch
will be the first.

Despite the fact that President
Obama sent his first judicial nomina-
tion to the Senate 2 months earlier
than President Bush, despite the fact
that judicial nominees have the sup-
port of Republican home State Sen-
ators, despite the fact that the Judici-
ary Committee has reported favorably
five judicial nominees to the Senate for
final action, and despite the fact that
judicial nominees have been pending on
the Senate calendar for more than 3
months, we have not been able to reach
agreement before today to vote on a
single judicial nominee for either a dis-
trict court or a circuit court.

The first of President Obama’s nomi-
nations, that of Judge David Hamilton
to the Seventh Circuit, was made in
March. It has been on the Executive
Calendar since early June, despite the
support of the most senior of Senate
Republicans, Senator LUGAR. The nom-
ination of Judge Andre Davis on the
Fourth Circuit was reported by the
committee on June 4 by a vote of 16 to
3 but has yet to receive Senate consid-
eration. We should not further delay
Senate consideration of these well-re-
spected, mainstream Federal judges.

During the last Congress, we reduced
Federal judicial vacancies from 10 per-
cent, under Republican control of the
Senate during the Clinton administra-
tion, to less than half that level. We
cut circuit vacancies from 32 to less
than 10 last year. Ironically, during
President Bush’s two Presidential
terms, more nominees were confirmed
with a Democratic Senate majority
than a Republican majority, and in less
time. I am urging Republican Senators
to work together with the President to
fill vacancies on the Federal bench.
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I hope that Republican Senators do
not seek to return to the practices of
the 1990s that more than doubled cir-
cuit court vacancies. The crisis they
created led to public criticism of their
actions by Chief Justice Rehnquist dur-
ing those years. It is not a good sign
that already this year Republican Sen-
ators threatened a filibuster of the
Deputy Attorney General and pursued
five filibusters, including one for Elena
Kagan, the Solicitor General, one for
Harold Koh to be the Legal Adviser to
the State Department, and another
that was finally broken just last week
on Cass Sunstein, who heads the White
House Office of Management and Budg-
et’s Office of Information and Regu-
latory Affairs. Nor is it a good sign
that in March every Republican Sen-
ator signed a letter to the President
threatening filibusters of his judicial
nominees before they were even nomi-
nated.

We are supposed to be the conscience
of the Nation in the Senate. If a Sen-
ator does not like a particular nomi-
nee, vote against him or her. But these
are nominees that will probably pass
unanimously.

I hope, instead, that both sides of the
aisle will join together to treat the
nominees of President Obama fairly. I
made sure that we treated President
Bush’s nominees more fairly than
President Clinton’s nominees had been
treated. We should continue that
progress rather than ratcheting up the
partisanship and holding down our pro-
ductivity with respect to Senate con-
sideration of judicial nominations. Our
demonstrated ability to work together
to fill judicial vacancies will go a long
way toward elevating public trust in
our justice system.

Another troubling sign is the refusal
of every Republican Senator to cospon-
sor the comprehensive judgeship bill.
Last week I reintroduced that legisla-
tion embodying your nonpartisan rec-
ommendations for 63 judgeships needed
around the country. Not a single Re-
publican Senator would cosponsor the
bill. Even traditional cosponsors with
whom I have worked for years would
not join. Not one of the 18 Republican
Senators whose states would benefit
from additional judges yet supports the
bill. For that matter, Republican Sen-
ators obstructed the hearing on a simi-
lar bill last summer, after they had re-
quested the hearing. As we pass legisla-
tion that is leading to increased work-
loads in the Federal courts, we need to
be cognizant of the increasing work-
loads and needs of the Federal courts.

Judge Gerard Lynch began his legal
career as a Federal prosecutor in the
U.S. Attorney’s Office for the Southern
District of New York, where he inves-
tigated and prosecuted white collar and
political corruption cases, and argued
complex criminal appeals. Through his
exemplary hard work and considerable
skill, he rose to be chief of the criminal
division in the Southern District of
New York, where he managed the of-
fice’s criminal cases and supervised
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well over 130 Federal prosecutors.
Judge Lynch has also served as a part-
time associate counsel for the Office of
Independent Counsel and as a counsel
to a Wall Street New York law firm.

He also has impeccable legal creden-
tials. Judge Lynch graduated summa
cum laude and first in his class from
both Columbia Law School and Colum-
bia University. He clerked for Justice
Brennan on the Supreme Court of the
United States and Judge Feinberg on
the Second Circuit Court of Appeals.
Judge Gerard Lynch began his legal ca-
reer as a Federal prosecutor in the U.S.
Attorney’s Office for the Southern Dis-
trict of New York, where he inves-
tigated and prosecuted white collar and
political corruption cases, and argued
complex criminal appeals. Through his
exemplary hard work and considerable
skill, he rose to be chief of the criminal
division in the Southern District of
New York, where he managed the of-
fice’s criminal cases and supervised
well over 130 Federal prosecutors.
Judge Lynch has also served as a part-
time associate counsel for the Office of
Independent Counsel and as a counsel
to a Wall Street New York law firm.

He also has impeccable legal creden-
tials. Judge Lynch graduated summa
cum laude and first in his class from
both Columbia Law School and Colum-
bia University. He clerked for Justice
Brennan on the Supreme Court of the
United States and Judge Feinberg on
the Second Circuit Court of Appeals.

While maintaining a full judicial
caseload, Judge Lynch has also been a
distinguished legal scholar who has re-
ceived praise as one of the country’s
outstanding law professors. For over 13
years, he taught criminal law, criminal
procedure, and constitutional law as
the Paul J. Kellner Professor of Law at
Columbia University’s School of Law.
For 5 years, Judge Lynch also served as
the vice dean of that fine legal institu-
tion. He is nationally known as a
criminal law expert and has received
numerous honors, including the dis-
tinction of being the first law professor
to receive Columbia University’s Presi-
dent’s award for outstanding teaching.

Judge Lynch’s nomination has re-
ceived numerous letters of support, in-
cluding strong endorsements from pub-
lic officials and law professors across
the political spectrum. Otto G.
Obermaier, who served as President
George H.W. Bush’s U.S. attorney for
the Southern District of New York,
supports Judge Lynch’s candidacy to
the Second Circuit and called him a
person of ‘‘superior judgment and intel-
ligence’ who is ‘‘intellectually gifted.”
Professor Henry P. Monaghan, the Har-
lan Fiske Stone Professor of Law at
Columbia  University, writes that
Judge Lynch ‘‘is everything you want
in a judge: fair, tough-minded, enor-
mously experienced, highly intelligent,
and apolitical”’ and his addition to the
Second Circuit would ‘‘strengthen”
that court. He has the support of the
Senators from New York.

I congratulate Judge Lynch and his
family on his confirmation today.
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Mr. President, I suggest the absence
of a quorum.

I withdraw that request. I see the dis-
tinguished senior Senator from New
York in the Chamber, a man who
works so extremely hard in the Senate
Judiciary Committee, who has worked
night and day for Judge Lynch, who
has made sure we all realize what im-
peccable credentials he has.

I yield to the Senator, but I ask,
first, unanimous consent that if there
are quorum calls, the time be divided
equally.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The Senator from New York is recog-
nized.

Mr. SCHUMER. Mr. President, first, I
thank our chairman and leader, Sen-
ator LEAHY, for not just moving this
very qualified nominee forward but for
his diligence and steadfastness and pa-
tience as we try to move judges to the
floor. Senator LEAHY, as everyone in
this Chamber knows, is a very fair-
minded person. He always goes out of
his way to allow people to have their
time to speak. We had this in the Judi-
ciary Committee this morning. He has
done an amazing job trying to move
our judges through. I hope those on the
other side of the aisle will hear his
heartfelt plea that we stop all these
dilatory tactics.

Having said that, today is a very
good day because I am so pleased to
rise in favor of the nomination of the
first appointment by President Obama
to a Federal appellate court that this
body will consider. If Judge Gerard
Lynch is any indication of the quality
and temperament and intellectual fire-
power of judges whom President Obama
intends to nominate, then my friends
on both sides of the aisle should have
reason to rejoice today.

As Chairman LEAHY has already
noted, Judge Lynch was referred out of
committee by a unanimous voice vote.
Even my friend and colleague Ranking
Member SESSIONS was able to support
Judge Lynch despite having opposed
his nomination to the district court
bench in 2000.

Judge Lynch, who currently sits as a
U.S. district judge in the Southern Dis-
trict of New York, comes to us today
for confirmation much as he did in 2000
for his first confirmation: with an un-
impeachable record of moderation, con-
sistency, intelligence, and dedication
to exploring all facets of complex legal
questions. But since then, he has
amassed an impressive record of mod-
eration and thoroughness. In his 9
years on the bench, he has issued near-
ly 800 opinions, has tried nearly 90
cases to verdict, and has been over-
turned by the Second Circuit only 12
times—and one of those times, the Sec-
ond Circuit was, in turn, reversed by
the U.S. Supreme Court.

There should not be any doubt that
Judge Lynch is not an ideologue. His
opinions and his writings show modera-
tion and thoughtfulness. He is prag-
matic. His peers and those who prac-

CONGRESSIONAL RECORD — SENATE

tice before him have found him to be
both probing and courteous—in sum,
very judicial in his temperament.

In response to questions before the
Senate Judiciary Committee in 2000,
Judge Lynch said:

A judge who comes to the bench with an
agenda, or a set of social problems he or she
would like to solve, is in the wrong business.

As his record has shown, Judge
Lynch is in the right business.

I have said many times that my cri-
teria for selecting good judges are
three: excellence—they should be top of
the line legally; moderation—judges
should not be too far right or too far
left; and diversity.

As is somewhat known, despite the
fact that President Bush and I clashed
on Supreme Court nominees and some
of these circuit court nominees, within
New York and within the Second Cir-
cuit we had a very amiable arrange-
ment where he would nominate two
and then we would get—Senator Clin-
ton and I would get to nominate one.
We each had veto power on the other.

I am proud to say that Judge Lynch
was one of my first choices to put on
the district court bench. It was because
of the recommendations of his peers,
the lawyers with whom he practiced,
and just how good the general legal
community thought he was.

That stands true today. He still,
more than ever before, meets the quali-
fications of excellence, moderation,
and diversity.

There is no question of his excel-
lence. He was first in both his classes
at Columbia, undergraduate and law
school—first, not even second or third.
Pretty good. His opinions are schol-
arly, and one that was overturned by
the Second Circuit was lauded by the
panel as ‘‘a valiant effort by a con-
scientious district judge.”

There is also no question that Judge
Lynch is, in fact, a moderate. His im-
pressively low reversal rate should give
the lie to any argument that he is out-
side the legal mainstream.

Now, the rap on Judge Lynch in 2000
among those 36 who voted against him
was that he would be an ‘‘activist.”
This view rose from out-of-context out-
takes from two law review articles he
had written. I repeat now what I said
then: In both of these articles, then-
Professor Lynch expressed the mod-
erate view that the Constitution can-
not as a practical matter remain frozen
in the 18th century—the Constitution
should not be expanded but it must be
interpreted.

To illustrate my point about why
Judge Lynch should be accepted as a
paragon of moderation, I want to read
two quotes.

First:

Text is the definitive expression of what
was legislated.

Second:

A text should not be construed strictly,
and it should not be construed leniently; it
should be construed reasonably, to contain
all that it fairly means.

The second quote was written by As-
sociate dJustice Antonin Scalia. The
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first quote was from our nominee,
Judge Lynch.

So the entirety of Judge Lynch’s co-
pious opinions and rulings bears out
the conclusion that he does not intend
to legislate from the bench. He has
been the definition of law enforcing
and justice seeking. He has ruled for
the State against prisoners, but he has
also ruled that the State must protect
the due process rights of those it seeks
to detain. He has sentenced defendants
convicted of horrible crimes to life
without parole, and he has also ex-
pressed concern when he thinks a sen-
tence might be too long—while impos-
ing the sentence in complete accord-
ance with the law. He has issued com-
plex and scholarly opinions in securi-
ties and antitrust cases. Judge Lynch
imposed the sentence that was required
by law.

In sum, Judge Lynch is excellent,
and he represents moderation.

Now let me say a word about diver-
sity. Judge Lynch obviously is not a
nominee who fits this bill. But I want
to note another kind of diversity that
I believe deserves mention. Before he
went on the bench, Judge Lynch sought
out opportunities to be more than a
smart professor living in an ivory
tower. He spent b years in the U.S. At-
torney’s Office in the Southern District
of New York as Chief of the appellate
section and Chief of the Criminal Divi-
sion. He worked as counsel to a promi-
nent law firm. He took numerous pro
bono cases. In short, he lived the life of
a real lawyer while teaching and writ-
ing. Driven by his own conscience, he
even registered for the draft during the
Vietnam war rather than seek a college
deferment. Very few do that. This is
someone who has sought out a diver-
sity of experiences which he now brings
to the table as a judge.

I look forward to this new chapter in
Judge Lynch’s service to our country. I
hope he will get a unanimous vote, or
close to it, from the Members of this
Chamber.

Mr. President, I yield the floor.

The PRESIDING OFFICER (Mr.
BURRIS). The Senator from Pennsyl-
vania.

Mr. CASEY. Mr. President, I ask
unanimous consent that I be permitted
to speak as in morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

HEALTH CARE REFORM

Mr. CASEY. Mr. President, as you
can tell from the chart on my left, I
rise today to speak about the issue
that is probably the No. 1 challenge we
face in the Congress today, which is de-
bating and devising solutions for the
improvement of our health care system
in so many ways. I rise today to talk
about some aspects of that and espe-
cially not only where we are headed in
terms of focusing on both those with
insurance and those without insurance
but also to focus on some of the goals
here.
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From the beginning, both President
Obama and Members of Congress have
focused on a couple of priorities—first
of all, to reduce costs. We cannot go
forward with any health care bill that
does not do that, and I think we will do
that.

We have to reduce costs, but we also
have to ensure choices. We have to con-
tinue to give the American people the
kind of choice they should have a right
to expect and give them a sense of a
peace of mind in terms of what that
choice will mean. We ought to make
sure this bill, for example, leads to the
following conclusion: You get the
treatment you need from the doctor
you choose. I think we can do that in
the Congress.

Thirdly, I think we have to make
sure, as we are controlling costs and
ensuring choice, that we ensure quality
and that we put both quality and pre-
vention in the final bill. They are in
the bill I voted for already this sum-
mer.

The Health, Education, Labor, and
Pensions Committee, as people know,
debated all summer, with hours and
hours and hours of debate, accepting
Republican and Democratic amend-
ments, sometimes not agreeing, but we
voted out a bill that did a lot of what
I just talked about. It focused on mak-
ing sure we are covering more Ameri-
cans. It protected Americans who have
coverage.

So many people, as the Presiding Of-
ficer knows—whether it is in the State
of Illinois or the State of Pennsylvania
or any State in the country—even
those with insurance, are not secure,
even those with insurance feel a sense
of instability, a lack of control over
their own destiny, sometimes because
an insurance company says: We are
going to deny you coverage because of
a preexisting condition. Why have we
permitted that? Why have we tolerated
that year after year? Instead of just
talking about preventing them from
doing that, why haven’t we literally
made it illegal for an insurance com-
pany to do that? We are going to make
sure this year we do not just talk about
it but we legislate about it and make
that part of our law.

So we will go through some of those
issues, but the first thing I want to
highlight is where we are headed if we
do not do anything.

There are some people in Washington
who, to be candid or blunt about it,
want to scratch their heads for a cou-
ple more years or maybe 10 more years.

Here, as shown on this chart, is
where we are headed by one esti-
mation. The New America Foundation
is the source for this information. But
here we are in 2008. When you talk
about the cost of an annual premium,
OK, it is roughly—and actually we
found out the other day that number is
a little higher—we can say it is a little
more than $13,000 for family coverage.
If you look between 2008 and 2016—just
8 years in that estimation, and we are
already into 2009—that premium will
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rise by more than 83 percent. Why
should we allow that to happen when
we know we can do something about it
this year? So that is one way to look at
this in terms of the cost of doing noth-
ing.

Also, often people with insurance will
say: Well, I have some problems with
my insurance. I worry about a pre-
existing condition, I worry about exor-
bitant out-of-pocket costs, and I am
glad you are working on that and I will
support that part of the bill. But they
say: Look, if I have coverage, I am wor-
ried about giving millions of more
Americans coverage without some ad-
verse effect to those who have cov-
erage.

Well, let’s look at this chart for a lit-
tle bit of a discussion about this topic:
families paying 8 percent surcharge on
premiums. If we look at this chart,
what this red or red-orange part of the
chart shows is a $1,100 hidden tax to
cover the cost of uncompensated care
for the uninsured. So the idea that
those with insurance right now are not
paying for those without insurance is
ridiculous. Fortunately, in Pennsyl-
vania, that number is a little lower,
but it is still 900 bucks. So the idea
that somehow if we change the system,
improve the existing system, build
upon what works but improve the sys-
tem, that somehow that is going to ad-
versely impact in a cost sense those
with insurance—the Center for Amer-
ican Progress did this research—this
chart and others show if you have in-
surance today, you are paying for those
without insurance. Right now you are
paying for them. We know that right
now.

So, if anything, broadening the num-
ber of Americans who have coverage
will actually reduce costs. It will be
one of the contributors, I should say, of
reducing costs—not the only way but
one of the ways we do that.

Let me go to the next chart which is
a depiction in very simple colors, red
and green, about what the existing sys-
tem does adversely as it relates to
women. There are a lot of things that
insurance companies do today that we
don’t like and we have complained
about, but now we can do something
about it. One is a preexisting condition
problem and another one is the out-of-
pocket costs and another one is how
often insurance policies definitively
discriminate against some Americans.

This map shows in the orange or red
section: gender rating allowed. In other
words, insurance practices that lead to
policies in States that result in dis-
crimination against women. So you
want this chart to show all in the green
States where gender rating is banned.

What we would like to do with our
legislation, one of the goals—and it is
in our bill and in the bill we passed this
summer, the Affordable Health Choices
Act—is to make sure the whole coun-
try is green on this issue, green in the
sense that we have banned gender rat-
ing; that an insurance company can’t
say, when they are trying to determine
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how they make up their policy, that if
you happen to be a woman, a policy
would discriminate against you.

Unfortunately, Pennsylvania is a
State that has permitted this discrimi-
nation, along with all of these other
States. So we ought to have a national
standard. Very simply: No more dis-
criminating insurance policies against
women. It is that simple, folks.

What I voted for this summer in the
bill we passed was this, along with
other provisions. So that is something
we shouldn’t just talk about for an-
other year or 2 or 5 or 10; let’s do some-
thing about this now. Let’s make this
practice illegal this year, and we can
do it with the legislation.

The next one is an enlarged version
of some language. I mentioned pre-
existing conditions in my remarks
today, and we are going to keep men-
tioning this because this is a reality
for millions of Americans in the indi-
vidual market, the people who have to
go it alone. They are not part of the
big pool of people getting insurance.
They have to go it alone to get insur-
ance. They are the ones who are often
most adversely affected by preexisting
conditions. Why should we tolerate
that?

The other point about this chart is, I
purposefully put legislative language
on it because a lot of people here want
to say: Well, this legislation and lan-
guage gets complicated. Admittedly,
some of it does, but this is pretty easy.
This is in the bill we passed this sum-
mer. I will just read this one sentence.
Anyone can understand this. This isn’t
some complicated legislative language:

A group health plan and a health insurance
issuer offering group or individual health in-
surance coverage may—

We know what they are; we know ex-
actly what we are talking about here—
not impose any preexisting condition exclu-
sion—

That is in our bill—
with respect to such plan or coverage.

Let’s do it this year. Let’s make it il-
legal for insurance companies to do
this to an individual or to a family or
to those who happen to be employees of
a small business.

So some of this debate gets lost in
detail, but this is very simple language
taken right out of the bill.

Let’s go to the next one and our final
chart before I conclude. I am going to
spend more time on this issue, but I
just wanted to spend a couple of min-
utes on this issue.

What happens at the end of this road
with regard to health care as it per-
tains to children, especially children
who happen to be poor or children with
special needs? What will happen? At
the end of the road, when we pass a bill
and send it to the President and he
signs it—and that is what I hope will
happen, of course—will poor children
and children with special needs be bet-
ter off or worse off? That is still a ques-
tion. That is still an open question we
are debating right now.
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Children are different than those of
us who happen to be adults. They are
not smaller versions of adults; they are
different. Their treatment needs are
different. We have to give them dif-
ferent kinds of preventive care. In Med-
icaid, for example, we give what they
call early periodic screening and diag-
nostic testing, known by the acronym
EPSDT. We focus on the special needs
of children and give them early diag-
nosis, early treatment. That is what I
am talking about in general. So they
aren’t small adults. It seems like a
simple concept, but we have to say it
more than we do. It is clear they have
different needs, particularly the ones
who are the most disadvantaged. The
poor are the ones who could potentially
be a lot sicker with the threat of sick-
ness and disease. We make sure they
get the highest quality care through-
out their childhood. That is a resolu-
tion I introduced as a statement of pol-
icy.

So we are going to continue to debate
not just a question of bringing down
costs—that is central to what we are
trying to do—not just a question of
quality, and not only the question of
enhancing choice and giving people
some stability over their own lives
with insurance and those who don’t
have insurance, giving them some af-
fordable choices—that is all important,
and we are going to spend a lot more
time on those questions, but another
question we have to address is, what
happens at the end of the road for poor
children or children with special needs?

The rule ought to be very simple: No
child in those categories, no child
worse off. Four words: No child worse
off at the end of this.

So we will have a lot more time to
continue to debate the legislation and
a lot of these important issues. I think
the American people want us to act.
They don’t want us to just debate and
not get something done.

With that, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Arizona.

Mr. MCCAIN. Mr. President, I ask
unanimous consent to speak as in
morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

MISSILE DEFENSE

Mr. McCAIN. Mr. President, I rise
today to express my deep disappoint-
ment with the administration’s deci-
sion to cancel plans for fully devel-
oping missile defenses in Eastern Eu-
rope. This decision calls into question
security and diplomatic commitments
the United States has made to Poland
and the Czech Republic. I believe it has
the potential to undermine American
leadership in Eastern Europe.

Given the strong and enduring rela-
tionships we have forged with the re-
gion’s Nations since the end of the Cold
War, we should not take steps back-
ward in strengthening these ties. Yet I
fear the administration’s decision will
do just that, and at a time when East-
ern European nations are increasingly
wary of renewed Russian aggression.
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The administration’s decision to
abandon these sites comes at a time
when the United States is in the midst
of negotiations with Russia on reduc-
ing strategic nuclear weapons. Russia
has long opposed the planned missile
defense sites in Europe and has on nu-
merous occasions tried to link reduc-
tions in offensive strategic nuclear
arms with defensive capabilities such
as missile defense. In fact, President
Putin, on many occasions, has stated
in very belligerent tones his opposition
to this agreement that was already
made between the United States and
Poland and the Czech Republic.

The United States should reject the
Russian attempt to further this argu-
ment and capitalize on these ongoing
negotiations.

As rogue nations, including North
Korea and Iran, push the nuclear enve-
lope and work tirelessly to develop
weapons capable of reaching America
and its allies, we must aggressively de-
velop the systems necessary to counter
such belligerent efforts and enhance
our national security, protect our
troops abroad, and support our allies.
Enhancing missile defense capabilities
in Europe is an essential component to
addressing threats we currently face
and expect to face in the future. As
Iran works to develop ballistic missile
capabilities of all ranges, the United
States must reaffirm its commitments
to its allies and develop and deploy ef-
fective missile defense systems.

I wish to point out two important
factors. The United States of America
does not believe missile defense sys-
tems are in any way a threat to any
nation. They are defensive in nature,
and I believe they were a key compo-
nent and factor in ending the Cold War.

Intelligence assessments apparently
have changed rather dramatically
since January 16. According to Eric
Edelman, the Under Secretary of De-
fense for Policy under Secretary Gates
during the Bush administration, intel-
ligence reports on the Iranian threat as
recently as January of this year were
more troubling than what is being por-
trayed by the current administration.
Mr. Edelman maintains that:

Maybe something really dramatic changed
between January 16 and now in terms of
what the Iranians are doing with their mis-
sile systems, but I don’t think so.

You know what. I don’t think so ei-
ther. I think the fact is that this deci-
sion was obviously rushed. The Polish
Prime Minister, according to news re-
ports, was called at midnight. The
agreement was made and ratified by
these countries after consultation, dis-
cussion, and a proper process. They
were not even notified of this decision.
The decision to abandon the missile de-
fense sites in Poland and the Czech Re-
public came as a surprise to them.

I understand that administration of-
ficials were on a plane supposedly to
arrive in Poland today. I might add
that Members of Congress were also
not briefed on this decision prior to
reading about it in the newspaper. I
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was not informed. I didn’t know what
“new technology” was being rec-
ommended to be put in the place of the
agreement. As short a time ago as Au-
gust 20, the United States said:

The United States is committed to the se-
curity of Poland and of any U.S. facilities lo-
cated on the territory of the Republic of Po-
land. . . . The United States and Poland in-
tend to expand air and missile defense co-
operation—et cetera.

We all know the Iranian ballistic
missile threat is real and growing. We
all know the administration is seeking
the cooperation and help of the Rus-
sians. Now we will see. Now we will see.

Why was this agreement rushed
into—or the abrogation of an agree-
ment? Why the abrogation of this
agreement between the United States
with Poland and the United States
with the Czech Republic rescinded in
such a dramatic and rushed fashion?
We all know the Iranian ballistic mis-
sile threat is real and growing. How
many times have the ‘‘intelligence es-
timates” been wrong dating back to
and including the Cold War? As many
times as they have been right, I tell my
colleagues—whether it be their assess-
ment about the war in Iraq or whether
it be the capabilities of many of our ad-
versaries, including the Korean build-
up, which we have been consistently
wrong on.

The last administration reached out
to the governments of Poland and the
Czech Republic and asked that they
make what many at the time perceived
as an unpopular agreement. Despite
threats from Russia, both governments
recognized the importance such a de-
fense capability would provide to their
citizens and to Europe as a whole and
agreed to allow the United States to
place ground-based interceptors in Po-
land and a midcourse radar site in the
Czech Republic. What are these coun-
tries going to do the next time we want
to make an agreement with them, in
view of the way this decision was made
and announced or, shall I say, made
known to the media before they were
even told about it. It will be very inter-
esting to see what we get in return.

According to a Christian Science
Monitor’s global news blog:

‘“We see this as a pragmatic decision,” says
Pavel Zolotaryov, deputy director of the offi-
cial institute of USA-Canada Studies, sug-
gesting that internal U.S. factors mainly ac-
count for Mr. Obama’s choice. ‘‘Obama’s
sober approach is understandable, given the
[economic] crisis, because this project would
have given nothing but trouble.”

If it sounds like Moscow has already dis-
counted this sweeping strategic concession
from Washington, experts suggest that’s be-
cause Russia’s foreign policy establishment
had been expecting such a decision, at least
since Obama hinted that he might give up
the missile defense scheme during his sum-
mit with Russian President Dmitry
Medvedev in Moscow last July.

“We’ve been getting signals since last
Spring that made it seem almost certain
that the missile defense plan would be set
aside,” said Fyodor Lukyanov, editor of Rus-
sia in Global Affairs, a leading Moscow for-
eign policy journal.

The Russians seem to have antici-
pated this decision. Unfortunately, the
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Polish Government and the Czech Gov-
ernment did not. Members of Congress
were certainly not informed of this de-
cision until after reading about it in
the media. That is not the way to do
business. I think it sends the wrong
signal to the Russians and to our
friends and allies.

There are consequences with every
decision. I believe the consequences of
this decision may—albeit unintention-
ally—encourage further belligerence on
the part of Russians and a distinct lack
and loss of confidence on the part of
our friends and allies in the word of the
United States and the commitments of
the United States of America.

I ask unanimous consent that arti-
cles in the Wall Street Journal and the
Christian Science Monitor be printed
in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the Wall Street Journal, Sept. 17,

2009]

U.S. ToO SHELVE NUCLEAR-MISSILE SHIELD—
DEFENSE PLANS FOR POLAND, CZECH REPUB-
LI¢c To BE DROPPED AS IRAN ROCKET
THREAT DOWNGRADED; MOSCOW LIKELY TO
WELCOME MOVE

(By Peter Spiegel)

WASHINGTON.—The White House will shelve
Bush administration plans to build a missile-
defense system in Poland and the Czech Re-
public, according to people familiar with the
matter, a move likely to cheer Moscow and
roil the security debate in Europe.

The U.S. will base its decision on a deter-
mination that Iran’s long-range missile pro-
gram has not progressed as rapidly as pre-
viously estimated, reducing the threat to the
continental U.S. and major European cap-
itals, according to current and former U.S.
officials.

The findings, expected to be completed as
early as next week following a 60-day review
ordered by President Barack Obama, would
be a major reversal from the Bush adminis-
tration, which pushed aggressively to begin
construction of the Eastern European sys-
tem before leaving office in January.

The Bush administration proposed the Eu-
ropean-based system to counter the per-
ceived threat of Iran developing a nuclear
weapon that could be placed atop its increas-
ingly sophisticated missiles. There is wide-
spread disagreement over the progress of
Iran’s nuclear program toward developing
such a weapon, but miniaturizing nuclear
weapons for use on long-range missiles is one
of the most difficult technological hurdles
for an aspiring nuclear nation.

The Bush plan infuriated the Kremlin,
which argued the system was a potential
threat to its own intercontinental ballistic
missiles. U.S. officials repeatedly insisted
the location and limited scale of the sys-
tem—a radar site in the Czech Republic and
10 interceptor missiles in Poland—posed no
threat to Russian strategic arms.

The Obama administration’s assessment
concludes that U.S. allies in Europe, includ-
ing members of the North Atlantic Treaty
Organization, face a more immediate threat
from Iran’s short- and medium-range mis-
siles and will order a shift towards the devel-
opment of regional missile defenses for the
Continent, according to people familiar with
the matter. Such systems would be far less
controversial.

Critics of the shift are bound to view it as
a gesture to win Russian cooperation with
U.S.-led efforts to seek new economic sanc-
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tions on Iran if Tehran doesn’t abandon its
nuclear program. Russia, a permanent mem-
ber of the U.N. Security Council, has opposed
efforts to impose fresh sanctions on Tehran.

Security Council members, which include
the U.S. and Russia, will meet with Iranian
negotiators on Oct. 1 to discuss Iran’s nu-
clear program.

Current and former U.S. officials briefed on
the assessment’s findings said the adminis-
tration was expected to leave open the op-
tion of restarting the Polish and Czech sys-
tem if Iran makes advances in its long-range
missiles in the future.

But the decision to shelve the defense sys-
tem is all but certain to raise alarms in
Eastern Europe, where officials have ex-
pressed concerns that the White House’s ef-
fort to ‘“‘reset’ relations with Moscow would
come at the expense of U.S. allies in the
former Soviet bloc. ‘“The Poles are nervous,”’
said a senior U.S. military official.

A Polish official said his government
wouldn’t ‘‘speculate’” on administration de-
cisions regarding missile defense, but said
“‘we expect the U.S. will abide by its com-
mitments’” to cooperate with Poland mili-
tarily in areas beyond the missile-defense
program.

Last week, Russian Foreign Minister
Sergei Lavrov said he expected the Obama
administration to drop the missile-defense
plans. He said that Moscow wouldn’t view
the move as a concession but rather a rever-
sal of a mistaken Bush-era policy.

Still, the decision is likely to be seen in
Russia as a victory for the Kremlin. Russian
President Dmitry Medvedev will meet with
Mr. Obama at next week’s meetings of the
U.N. General Assembly and Group of 20 in-
dustrialized and developing nations.

Although a center-right government in
Prague supported the Bush missile-defense
plan when it was first proposed, the Czech
Republic is now run by a caretaker govern-
ment. A Czech official said his government
was concerned an announcement by the
White House on the missile-defense program
could influence upcoming elections and has
urged a delay. But the Obama administra-
tion has decided to keep to its original time-
table.

European analysts said the administration
would be forced to work hard to convince
both sides the decision wasn’t made to curry
favor with Moscow and, instead, relied only
on the program’s technical merits and anal-
ysis of Iran’s missile capabilities.

“There are two audiences: the Russians
and the various European countries,” said
Sarah Mendelson, a Russia expert at the
Center for Strategic and International Stud-
ies. “The task is: How do they cut through
the conspiracy theories in Moscow?”’

The Obama administration has been care-
ful to characterize its review as a technical
assessment of the threat posed by the Ira-
nian regime, as well as the costs and capa-
bilities of a ground-based antimissile system
to complement the two already operating in
Alaska and central California. Those West
Coast sites are meant to defend against
North Korean missiles.

The administration has also debated offer-
ing Poland and the Czech Republic alter-
native programs to reassure the two NATO
members that the U.S. remains committed
to their defense.

Poland, in particular, has lobbied the
White House to deploy Patriot missile bat-
teries—the U.S. Army’s primary battlefield
missile-defense system—manned by Amer-
ican troops as an alternative.

Although Polish officials supported the
Bush plan, U.S. officials said they had indi-
cated their primary desire was getting U.S.
military personnel on Polish soil. Gen.
Carter Hamm, commander of U.S. Army
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forces in Europe, said Washington has begun

talks with Polish officials about starting to

rotate Europe-based American Patriot units
into Poland for month-long training tours as

a first step toward a more permanent pres-

ence.

““My position has been: Let’s get started as
soon as we can with the training rotations,
while the longer-term stationing . . . is de-
cided between the two governments,”” Gen.
Hamm said in an interview.

For several years, the Pentagon’s Missile
Defense Agency has been pushing for break-
ing ground in Poland and the Czech Repub-
lic, arguing that construction must begin so
the system would be in place to counter
Tehran’s emerging long-range-missile pro-
gram, which intelligence assessments deter-
mined would produce an effective rocket by
about 2015.

But in recent months, several prominent
experts have questioned that timetable. A
study by Russian and U.S. scientists pub-
lished in May by the East-West Institute, an
international think tank, downplayed the
progress of Iran’s long-range-missile pro-
gram. In addition, Gen. James Cartwright,
the vice chairman of the Joint Chiefs of Staff
and an expert in missile defense and space-
based weapons, said in a speech last month
that long-range capabilities of both Iran and
North Korea ‘‘are not there yet.”

“We believed that the emergence of the
intercontinental ballistic missile would
come much faster than it did,” Gen. Cart-
wright said. ‘‘The reality is, it has not come
as fast as we thought it would come.”

It is not an assessment that is shared uni-
versally. Eric Edelman, who oversaw missile-
defense issues at the Pentagon as undersec-
retary of defense for policy in the Bush ad-
ministration, said intelligence reports he re-
viewed were more troubling.

‘“Maybe something really dramatic
changed between Jan. 16 and now in terms of
what the Iranians are doing with their mis-
sile system, but I don’t think so,” Mr.
Edelman said, referring to his last day in of-
fice.

There is far more consensus on Iran’s abil-
ity to develop its short- and medium-range
missiles, and the administration review is
expected to recommend a shift in focus to-
ward European defenses against those
threats. Such a program would be developed
closely with NATO.

[From the Christian Science Monitor, Sept.
17, 2009]
RUSSIA’S RESPONSE TO U.S. MISSILE DEFENSE
SHIELD SHIFT
(By Fred Weir)

MOSCOW HAS LONG OPPOSED A MISSILE SHIELD
IN POLAND AND THE CZECH REPUBLIC. BUT
THE U.S. SHOULDN'T EXPECT TOO MUCH IN RE-
TURN
Moscow.—President Barack Obama’s deci-

sion to shelve plans for a missile defense

shield in Eastern Europe could be seen as a

major concession to Moscow. But given years

of vehement opposition to the controversial
plan, Russian reaction to the move appears
surprisingly lukewarm.

So what does it mean for U.S.-Russia rela-
tions?

There are indications that Russia might
support tougher sanctions on Iran, and fresh
START talks, as well as more cooperation
with the war in Afghanistan. The Kremlin
also expects the U.S. to back off on expand-
ing NATO, say Russian analysts.

“We see this as a pragmatic decision,”” says
Pavel Zolotaryov, deputy director of the offi-
cial Institute of USA-Canada Studies, sug-
gesting that internal U.S. factors mainly ac-
count for Mr. Obama’s choice. ‘‘Obama’s
sober approach is understandable, given the
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[economic] crisis, because this project would
have given nothing but trouble.”

If it sounds like Moscow has already dis-
counted this sweeping strategic concession
from Washington, experts suggest that’s be-
cause Russia’s foreign policy establishment
had been expecting such a decision, at least
since Obama hinted that he might give up
the missile defense scheme during his sum-
mit with Russian President Dmitry
Medvedev in Moscow last July.

“We’ve been getting signals since last
Spring that made it seem almost certain
that the missile defense plan would be set
aside,” says Fyodor Lukyanov, editor of
Russia in Global Affairs, a leading Moscow
foreign policy journal.

NEW ARMS DEAL NOW WITHIN REACH, BUT
CONCESSIONS ON IRAN?

Mr. Lukyanov says the only predictable re-
sult of key importance is that negotiations
for a new strategic arms reduction treaty to
replace the soon-to-expire 1991 START ac-
cord are now likely to meet the December
deadline for a fresh deal.

“Now we can be sure the new START
agreement will be completed on time, be-
cause the vexing issue of missile defense and
how it affects the strategic balance has been
removed for the time being,” he says.
“That’s quite an important matter.”

But while Russian experts say the move
can only contribute to a warmer dialogue be-
tween Moscow and Washington, they say no
one should expect any reciprocal concessions
from the Kremlin on issues of key concern to
the U.S., such as Iran.

WHY RUSSIA HAS OPPOSED MISSILE DEFENSE

Washington has consistently argued since
news of the proposed missile defense shield
emerged in 2006 that it was intended to pro-
tect Europe and the U.S. from a rogue mis-
sile attack from Iran or North Korea and not
to undermine Russia’s strategic deterrent.

Moscow has retorted that those threats are
merely theoretical, but Russia’s dependence
upon its aging Soviet-era nuclear missile
force for its national security would be deep-
ly affected if the American scheme were to
go forward.

“Iran isn’t going to have any long-range
missiles in the near future anyway,”” says Al-
exander Sharavin, director of the inde-
pendent Institute of Military and Political
Analysis in Moscow.

“The U.S. evidently doesn’t want to quar-
rel with Russia, now that Moscow is collabo-
rating in such areas of importance to the
U.S. as Afghanistan,”” where Moscow has en-
abled a resupply corridor through former So-
viet territory to embattled NATO forces, and
offered other forms of cooperation, he says.
RUSSIANS EXPECT ANOTHER U.S. CONCESSION—

ON NATO EXPANSION

Mr. Lukyanov says ‘‘it’s possible’ Russia
may be more pliable on the issue of tough
sanctions against Iran, a measure it has
strongly resisted in the past. He says that in
a recent meeting with foreign policy experts,
President Medvedev introduced a new tone
by remarking on his contacts with Arab
leaders who are deeply worried about Iran’s
alleged drive to obtain nuclear weapons.

“It may be that Russia will be more ame-
nable, but this is a deeply complicated
issue,” he says. “‘On Iran, and other regional
conflicts, the differences between Moscow
and Washington are deep, and that hasn’t
changed.”

Russian experts also say they believe the
Obama administration will quietly set aside
the other issue that has infuriated Moscow
over recent years: the effort to expand NATO
into the former USSR by including Ukraine
and Georgia.

“I wouldn’t expect any formal statements
to this effect, but it’s more or less clear that
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the issue of NATO enlargement is off the
table for the time being,”’ says Lukyanov.
POSTPONED, NOT CANCELED

So why isn’t sunshine breaking and a new
era of strategic accord dawning between
Moscow and Washington?

‘““Nothing has been canceled, missile de-
fense has just been postponed,” says
Lukyanov. ‘“For awhile this topic is off the
agenda, but later it will return. So, for now
the political situation may improve, but the
underlying pattern of relations is unlikely to
change in any basic way.”’

And Russian hawks might see the dropping
of the missile shield as weakness in Wash-
ington and press the Kremlin for even less
compromise on key U.S.-Russia issues.

“I think the reaction of Russia’s leadership
will be positive on the whole,” says Mr.
Sharavin. ‘“But Russian hawks are very like-
ly to find faults, and use this to build up
their own positions.”’

Who’s the new right-wing prophet advising
the Kremlin?

Mr. McCAIN. Mr. President, I yield
the floor.

The PRESIDING OFFICER. The Sen-
ator from Montana is recognized.

Mr. TESTER. Mr. President, I ask
unanimous consent that I be permitted
to speak as in morning business for up
to 10 minutes and that the time be
charged against Senator LEAHY’s time.

The PRESIDING OFFICER. Without
objection, it is so ordered.

FINANCIAL REGULATORY REFORM

Mr. TESTER. Mr. President, I rise to
say a few words about an issue that has
been front and center in my office for
the past 12 months—reforming regula-
tion of our financial markets.

I am a family farmer. In my neck of
the woods, farmers usually don’t sit
around and talk about economic policy
and Wall Street financial institutions.

But I do guarantee you that where 1
come from, everybody talks about
common sense and why so much com-
mon sense seemed to be missing when
America’s financial industry almost
collapsed a year ago.

Everyone in my State felt the impact
of what happened when Lehman Broth-
ers caved in, when Fannie and Freddie
hit a dead end, when AIG went belly
up, and when we saw daily headlines
about bank mergers and bailouts.

We all paid a price because of a few
greedy actors on Wall Street and no
refs on the playing field. That price
was $700 billion of taxpayer money. I
opposed that bailout because it re-
warded the wrong people, and I was
concerned about its ability to create a
single job for our small businesses or
help one family farmer. I think it was
a bad deal for Main Street.

Last year, I asked Treasury Sec-
retary Paulson—a former chairman of
Goldman Sachs—about why this hap-
pened. His answer: ‘I don’t know.”’

Where I come from, answers such as
that aren’t good enough, and terms
such as ‘‘too big to fail’”’ don’t make
any sense at all. It is time to make
some changes.

After what we have been through
over the past year, it is clear we need
to reform the rules that keep Amer-
ica’s financial industry on our side.
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How? Well, it is going to take a lot of
hard work, honesty, and common
sense.

We have already started. I have
teamed up with some of my friends in
the Senate, from both parties, to co-
sponsor the TARP Transparency Act.
Our bill will better track the money
being used to get the financial industry
back on its feet because it is taxpayer
money and because taxpayers deserve
no less.

Over the course of the past year, the
Senate Banking Committee has held
countless hearings on regulatory mod-
ernization. The administration has put
forth a good-faith effort in working
with Congress in the massive legisla-
tive overhaul. Government has worked
with the financial industry and con-
sumers to outline the goals of sweeping
new financial regulatory reform.

I don’t believe comprehensive finan-
cial reform will guarantee we are safe
from financial crises, but, if done right,
it can provide folks with adequate pro-
tection, it can bring confidence back
into the marketplace, and it can mini-
mize the risk of a financial meltdown
similar to the one we barely weathered
last fall.

Unfortunately, there are those who
don’t believe comprehensive reform
should be on the front burner. They are
now lobbying to protect their own self-
interests, their own profits, and the
status quo over consumer protection.

That is why we need to use this 1-
year anniversary as a reminder to act
now to protect consumers and inves-
tors, to close the loopholes in our regu-
latory framework, and to ensure that
no company is too big to fail.

We must regulate derivatives; super-
vise financial companies that have
been outside the scope of regulation,
thereby creating a level playing field;
ensure that there is strong supervision
of all financial firms—not just deposi-
tory institutions; build on the bipar-
tisan success of the credit card legisla-
tion and pass mortgage reform to pro-
tect consumers; combine the numerous
banking regulators into a more simple,
streamlined, commonsense structure
that is capable of supervising 21st cen-
tury financial institutions; create an
entity that will protect taxpayers from
future financial corporate failures and
minimize the need for further govern-
ment action; increase capital standards
to prohibit institutions from growing
too big to fail; and we must ensure that
those companies selling mortgages and
securities keep some skin in the game
by holding onto a portion of the under-
lying asset to keep them honest.

As we move forward with regulatory
reform, I will be working hard to elimi-
nate any unintended consequences, spe-
cifically as it relates to community
banks and credit unions.

In Montana, when we talk about the
banking industry, we are talking about
community banks and credit unions.
They are the good actors. They don’t
live on the edge. They didn’t get into
the Wall Street shenanigans that
caused this mess.
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Montana’s community banks and
credit unions serve their towns and
communities reliably and safely. We
are fortunate in Montana to not have
had a bank fail in over 10 years. We
also have one of the lowest rates of
mortgage defaults and foreclosures in
the Nation. We have had very few prob-
lems as it applies to predatory
subprime loans.

The community banks and credit
unions are not the problem. I wish to
make sure we do not place excessive
fees or regulatory burdens on these
small but very important institutions,
such as the community banks.

Over the course of the coming weeks
and months, I plan to work with Sen-
ator DoDD, the chairman of the Senate
Banking Committee, and all my col-
leagues toward commonsense reform
that will increase supervision and
transparency of the financial markets,
that will bring back investor con-
fidence, and that will protect con-
sumers and safeguard us from another
situation where the greed of Wall
Street penalizes hard-working families.

BEarlier this week, the President
spoke on Wall Street. He said:

We are beginning to return to normalcy.

But he warned that:

Normalcy cannot lead to complacency.

I couldn’t agree more. That is what
we in Montana call common sense.

Mr. President, I yield the floor. I sug-
gest the absence of a quorum and ask
that the time during the quorum call
be charged equally to both sides.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. SESSIONS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SESSIONS. Mr. President, I wish
to speak today on President Obama’s
nominee for the Second Circuit Court
of Appeals—a court one step below the
U.S. Supreme Court—Judge Gerard
Lynch.

I have -carefully reviewed Judge
Lynch’s background and his rulings as
a district court judge. He is a Columbia
law graduate and a former Federal
prosecutor in the Southern District of
New York. For the most part, he has
been a very good district judge. He is
exceedingly capable and a man of high
integrity.

After reviewing his record and re-
sponses to questions from the Senate
Judiciary Committee, I decided to sup-
port his nomination. I do so because I
believe he will adhere to his judicial
oath which requires judges to admin-
ister justice without respect to per-
sons, to do equal right to the poor and
the rich, and to faithfully and impar-
tially discharge and perform their du-
ties under the Constitution and laws of
the United States and not above it.

In responses to my questions, Judge
Lynch affirmed that circuit courts
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have no greater freedom than district
courts to decide law outside the bounds
of precedent, but they must apply the
law and the precedent to which they
are bound.

Judge Lynch also stated that a judge
is to ‘“‘apply the law impartially’’ and
“‘should not identify with either side”’
in a case.

Even though I will support Judge
Lynch and admire him and enjoyed
meeting with him, I want to share
some concerns about his rulings and
some statements he has made over the
years that I think are matters that
ought not go unremarked before his
confirmation.

The role of a judge is to follow the
law regardless of personal politics, feel-
ings, preferences, or ideology. I think,
for the most part, he has done that in
his cases.

One case that is troubling, however,
is U.S. v. Pabon-Cruz in which Judge
Lynch attempted to get around the
jury process and the sentencing process
because he believed a mandatory min-
imum sentence required by Congress of
10 years for a conviction of receiving
and distributing child pornography was
unduly harsh.

He announced that he would tell the
jury about the penalties in the case,
which is not appropriate. In its order
prohibiting Judge Lynch from inform-
ing the jury about what the punish-
ment would be in the case, the Second
Circuit, on which he now seeks to sit,
expressly stated that Judge Lynch’s
“proposed jury instruction regarding
the penalties the defendant faces if
convicted is a clear abuse of discretion
in light of binding authority.”

Judge Lynch disagreed with the Sec-
ond Circuit’s decision, calling it a
“mistaken conclusion.” Judge Lynch
clearly believed he had the right to ig-
nore precedent and established law and
inform the jury about the penalties
that were applicable upon their verdict
of guilty so that the jurors, in effect,
would have an opportunity to ignore
the law and choose not to apply it be-
cause he did not think the penalty was
fair, apparently.

I am disappointed by the fact that
Judge Lynch appears to believe this
sentence was inappropriate, but more
importantly, that he should have been
allowed to invite jury nullification,
which is, in effect, to say to a jury: You
don’t find the defendant guilty if you
think the punishment is inappropriate.

In response to one of my written
questions, Judge Lynch said that while
he accepts the ruling of the Second Cir-
cuit, he continues to believe his in-
stincts were correct. He stated:

The rationale for this decision—

Of the Second Circuit which reversed
him—

which I fully accept, in light of the ruling
of the Second Circuit, was erroneous—was
that unlike most cases in which the jury
fully understands the seriousness of the
crime charged, in that case the jury may
have misperceived the relative seriousness of
the two overlapping charges in the case.
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Judge Lynch’s actions in that case
are especially disconcerting when con-
sidered in light of his written remarks
criticizing the textualist approach to
constitutional interpretation.

In a 2001 speech on the Supreme
Court’s decision in Apprendi v. New
Jersey, Judge Lynch stated:

I would like to welcome—

Talking here about Justice Scalia
and Justice Thomas—
also to a more realistic, more flexible, and in
the end more honest way of protecting the
constitutional values they share.

Judge Lynch, in effect, endorsed this
flexible judicial philosophy and advo-
cated it previously.

Concern over his statements in pre-
vious years contributed to my vote
against his nomination to the U.S. Dis-
trict Court on that occasion.

In a 1997 law review article entitled
“In Memoriam: William J. Brennan,
Jr., American’’—that is, of course, Jus-
tice William Brennan for whom he for-
merly clerked—Judge Lynch admon-
ished the successors of Justice Brennan
that they must also engage in constitu-
tional interpretation ‘‘in light of their
own wisdom and experience and in
light of the conditions of American so-
ciety today.”

In that same article, Judge Lynch
stated he personally believed it was a
“‘simple necessity’’ that the Constitu-
tion ‘“‘be given meaning for the
present.”” Judge Lynch’s praise for
Brennan’s ‘‘present-day meaning’’ ap-
proach included the opinion that Jus-
tice Brennan’s ‘‘long and untiring labor
to articulate the principles found in
the Constitution in the way he believed
made most sense today seems far more
honest and honorable than the pretense
that the meaning of those principles
can be found in eighteenth- or nine-
teenth-century dictionaries.”

So I have a problem with that speech
from 1997 and that strong statement of
adherence to the doctrine that Justice
Brennan was the foremost advocate of
a living constitution and that words
don’t have fixed meanings; that you
can make them say what you want
them to say to affect the result you
think is appropriate today.

The Constitution is a contract with
the American people. We have every
right to amend it through the amend-
atory process, but judges don’t have a
right to amend it based on what they
perceive it to mean. Based on what?
What information have they received
that makes them think they have a
better idea of what the Constitution
ought to mean than how it has been in-
terpreted for 200 years?

This is a serious matter because
judges are unelected. They have a life-
time appointment, and we give them
that because we want unbiased, objec-
tive analyses. But it doesn’t mean they
are empowered to update the Constitu-
tion to make it say what they would
like it to say today. They are not em-
powered to do that. In fact, it erodes
democracy when they do that because
the elective branches, those of us in
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this Senate, are accountable. Judges
aren’t accountable.

Another of Judge Lynch’s cases that
bears mention is United States v.
Reyes. In that case, a police officer
asked a defendant drug dealer, who had
not yet been read his Miranda rights,
whether he had anything on him that
could hurt the officer or his field team.
Even though the defendant had not
been frisked, Judge Lynch concluded
the defendant was the subject of a cus-
todial interrogation under Miranda,
and that before the police officer could
ask whether he had anything to endan-
ger the officers, he had to warn him of
his Miranda rights. As a result, Judge
Lynch excluded from the record state-
ments that the defendant made at that

time which implicated him in the
crime.
The Second Circuit—the circuit

which he will now serve on—reversed
Judge Lynch, holding that the public
safety exception was in fact applicable
and that the cases Judge Lynch had re-
lied upon in his ruling were distin-
guishable. The court noted that drug
dealers often have hypodermic needles
or razor blades on their person that
could pose a danger to police officers.
Additionally, the defendant was not
handcuffed at the time of the arrest
and could have reached for a concealed
weapon. The Second Circuit also noted
that the questions asked by the officer
were ‘‘sufficiently limited in scope and
were not posed to elicit incriminating
evidence,” and the police ‘‘cannot be
faulted for the unforeseeable results of
their words or actions.”

Judge Lynch has also advocated that
Miranda warnings be administered for
searches, which has never been the
case. In a symposium commentary,
Judge Lynch proposed a Miranda-type
rule for searches that would invalidate
consents to search unless the party
whose consent is sought is first advised
that he or she has the constitutional
right to refuse such consent.

Well, Miranda was never required by
the Constitution. It was a prophylactic
protective rule the Court conjured up.
Somehow the system has survived it,
but it has done some damage in terms
of not getting the kind of admissions
and confessions you might otherwise
get. That is just a fact. At any rate, to
expand that now to searches, which has
never been done, I think is an
unhealthy approach.

You might say: Well, theoretically, if
you are going to do these Miranda
interviews you could do it on searches.
But I would just note that Miranda
itself is a protective rule, not a man-
dated constitutional rule.

I mentioned the foregoing issues be-
cause they are of great concern to me.
It appears, notwithstanding, in the
vast majority of his cases, Judge
Lynch has been a very careful judge
who has followed the law. He has stat-
ed that he understands that circuit
judges are ‘‘bound by Supreme Court
and prior circuit precedent, and their
job is to apply, fairly and accurately,
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the holdings and reasoning of such
precedent.”

Given his commitment to do that, I
will vote for him, and I hope he will
continue his excellent service on the
bench, but that he will interpret the
law as written and will refrain from
imposing personal views in his deci-
sions.

It is unfortunate, and I am concerned
also, that the President, in his nomina-
tions, is moving a number of people for
the Federal bench that are clearly ac-
tivists. Many of them don’t have the
length of time on the bench that Judge
Lynch does, or his skills as a judge,
frankly, and it is causing us some con-
cern, and we will have some real debate
about it.

The nomination of Judge David Ham-
ilton for the Seventh Circuit Court of
Appeals raises that issue and concern
with me. The White House has said it
intended to send a message with his ap-
pointment, and I would say that it did.
Judge Hamilton’s appointment is sig-
nificant. Instead of embracing the con-
stitutional standard of jurisprudence,
Judge Hamilton has embraced Presi-
dent Obama’s empathy standard. In-
deed, he said as much in his answers to
questions for the record following his
confirmation hearing in the Judiciary
Committee.

He rejects the idea that the role of a
judge is akin to that of an umpire who
calls balls and strikes in a neutral
manner. Rather, he believes a judge
will ‘“‘reach different decisions from
time to time . . . taking into account
what has happened and its effect on
both parties, what are the practical
consequences.”’

Judge Hamilton also appears to have
embraced the idea of a living constitu-
tion. The last time I was at the Ar-
chives Building, I saw a parchment
from 1789—not breathing. It is a docu-
ment. It is a contract. It guarantees
certain rights to every American, and
judges aren’t empowered to rewrite it,
to make it say what they think it
ought to say today.

In a speech in 2003, Judge Hamilton
indicated a judge’s role included writ-
ing footnotes to the Constitution.
When Senator HATCH questioned him
about these comments in a follow-up
question, he retreated somewhat, but
then gave a disturbing answer to the
next question about judges amending
the Constitution or creating new rights
through case law and court decisions.
This judicial philosophy has clearly
impacted Judge Hamilton’s rulings
during his time as a district court
judge. He has issued a number of con-
troversial rulings and has been re-
versed in some noteworthy cases.

For example, he ruled against allow-
ing a public, sectarian prayer in the In-
diana State Legislature and was re-
versed by the Seventh Circuit.

He ruled against allowing religious
displays in public buildings and was
unanimously reversed by a panel of the
Seventh Circuit.

He blocked the enforcement of a rea-
sonable informed consent law dealing
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with abortion matters for 7 years. He
continued to block enforcement of that
law and was eventually firmly and
forcefully overruled by the Seventh
Circuit for being in violation of the
law.

Judges, the State, and other people
spent all kinds of money, and attorney
generals of the State spent money and
time and effort to litigate these mat-
ters, and finally winning, but, in effect,
the people of the State, for 7 years,
were unable to enforce a constitutional
statute their duly elected representa-
tives had passed.

That is the power of an unelected
Federal judge sometimes, and we need
to be sure judges who go on the bench
understand they are not allowed to do
that. They are supposed to be a neutral
umpire. If the case law and the Con-
stitution say this is a good statute,
they need to affirm it whether they
like it or not, whether they would have
voted differently or not. If he wants to
be in the legislature and vote on the
statutes, let him seek that office.

A Federal judge must be able to dis-
pense rulings in a neutral fashion so
the emblem that hangs over the Su-
preme Court, which has been embraced
by the American people—equal justice
under law—can be carried out in every
aspect of a legal proceeding. A judge
must put aside political views which
may be appropriate as a legislator, ex-
ecutive, or an advocate, and interpret
the law as it is written. He must keep
his oath to uphold the Constitution
first and foremost.

As I have said before, the Constitu-
tion is a contract between the Amer-
ican people, especially in a government
of limited powers that is established by
the people. It is a judge’s duty to abide
by the Constitution and protect and de-
fend it and all the laws duly passed by
Congress that are consistent with that
Constitution. We have preserved our
Nation well by insisting that our judi-
ciary remain faithful to the plain and
simple words of the Constitution and
the statutes involved.

So, Mr. President, I am impressed
with the skill, the legal ability of
Judge Lynch, whose nomination is be-
fore us today. I have reviewed his
record carefully. I have listened to his
answers. I have seen some of his
speeches. In a few cases, they cause me
concern. But I think giving deference—
and appropriate deference—to the
President’s nomination, he should be
confirmed. I will ask my colleagues to
support the confirmation.

But I want to say that all of us in
this body, as well as judges, have a
duty to preserve and defend our Con-
stitution. You can erode the Constitu-
tion in a number of ways, and one way
it can be changed and altered
impermissibly is when judges redefine
the meaning of words. So when a judge
says we shouldn’t resort to 18th cen-
tury dictionaries, that makes me nerv-
ous. What does that mean? You just
give a new definition to the word, the
one that people ratified—the amend-
ment they passed and ratified, which
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had a certain meaning and was under-
stood to have that meaning? Now that
you are on the bench, and you think it
shouldn’t be enforced that way, and
you would like to see a different result,
you just sort of amend it or write a
footnote to it? I don’t think that is
good judicial policy, and I feel an obli-
gation—I think a number of us in this
Senate do—to confirm good judges—
men and women of character and abil-
ity and faithfulness to our laws and
Constitution—but also raise the con-
cerns that we have and to use every bit
of our ability and strength to oppose
nominees who won’t be faithful to
those high ideals that have made us a
nation of laws and made us prosperous
and free.

I thank the Chair, and I yield the
floor.

I suggest the absence of a quorum.

The PRESIDING OFFICER (Mrs.
MCCASKILL). The clerk will call the
roll.

The bill clerk proceeded to call the
roll.

Mr. DEMINT. Madam President, I ask
unanimous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

TRANSPORTATION APPROPRIATIONS

Mr. DEMINT. Madam President, I
wish to speak to an amendment of
mine that is to be on the floor on the
transportation bill in a few minutes. It
is an amendment that would cut fund-
ing to a particular airport in Pennsyl-
vania. I wish to discuss why we are tar-
geting this particular cut.

As all of us know, all over America
for the last several months, millions of
Americans have come out to TEA par-
ties and townhalls, expressing concern
and even anger over the level of spend-
ing and borrowing and debt we are in-
curring here in Congress; the concern
about all the new taxes we are talking
about; the takeover of everything from
General Motors to insurance compa-
nies. People are concerned, I think for
a lot of good reasons.

The question is now, particularly
after the hundreds of thousands of peo-
ple gathered in front of the Capitol last
Saturday from all over the country, ex-
pressing many of those same concerns:
Is anybody listening? Is anyone here
listening?

It reminds me of a couple of weeks
ago when my 2%-year-old grandson was
spending the night with my wife and
me. He was sleeping in another room,
and we have these intercoms that ev-
eryone knows about. He knows about
the intercom and how it works, so
when he got up in the morning, as
usual about 6:30 or something, he said:
I am up. Is anybody home?

He kept saying: Is anybody home? Is
anybody home? I knew he was going to
keep saying it until I got up and went
in and got him up.

I think that is the question Ameri-
cans are asking us here in Congress: Is
anybody home? A lot of people last
weekend, when I was here, said: Keep
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speaking for us. Someone has to speak
for us. These were not mobsters, they
were not the right wing. They were
Americans, moms and dads with kids
in strollers, grandpas and grandmas,
here from all over the country, of all
political parties, who know enough to
say we cannot keep spending and bor-
rowing, and the more we spend, the
more waste and fraud there is.

All of us here seem to agree, espe-
cially at campaign time: Oh, we need
to cut out the waste and fraud. But no
matter what we bring up to cut, even if
we pick the most egregious waste the
Government  Accountability Office
comes up with every year and says
these are the most wasteful and ineffi-
cient programs, we can put them on
the floor of the Senate for a vote and
we cannot cut them.

Where do we begin, when all we seem
to do, week after week, month after
month, year after year, when all of us
come in from all around the country
and for every problem we see we have a
new government program or an ear-
mark or something that is supposed to
fix it? Everything adds to the deficit.
We never make those tough decisions
about cutting anything.

My amendment actually cuts some-
thing. It was not my invention. I have
learned about it over countless tele-
vision documentaries on the Congress-
man John Murtha Airport in Johns-
town, PA. It is a small airport that
over the last 20 years has received $200
million in taxpayer funds. This is an
airport that only has 3 flights a day, an
average of a total of 20 passengers a
day. All of those three flights come to
Washington and they are always most-
ly empty. The people who buy the tick-
ets spend about the same amount per
ticket as the taxpayers’ subsidy for
those tickets.

Earlier in the year, after we passed
the stimulus package, another $800,000
went to this airport to pave the alter-
nate runway that is seldom used. After
I brought up this amendment to dis-
continue funding—and I want to make
this clear; this is on this bill, the
transportation bill, and it only discon-
tinues funding for 1 year. It is not per-
manent. It does not discontinue any
funding related to defense or the mili-
tary, so the National Guard and others
continue to use it. The Defense Depart-
ment can spend whatever they want on
this airport. It is just that the Depart-
ment of Transportation cannot spend
any more money to subsidize air traffic
from this airport.

It also does nothing to cut any safety
funds for air traffic control. It is a cou-
ple of paragraphs that say enough is
enough, this airport has received an in-
ordinate amount of money. It has
equipment it doesn’t even use, millions
for radar equipment that is not even
staffed. Again, 3 flights a day, only to
Washington, DC, with less than an av-
erage of 20 passengers a day. Most of
the time there are more airport secu-
rity people in this airport than there
are passengers.
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This is not some partisan attack. In
fact, if you will remember, the bridge
to nowhere, which was a Republican
project, was exposed by Republicans. It
helped America see an example of
waste and abuse. That is what this
amendment is about. It is not an at-
tack on any party or any State, it is
just an example that has been brought
to light by countless media sources all
over the country of us wasting money—
not just one time but year after year.

If my amendment is not agreed to,
another $1.5 million of subsidies will go
to this one airport because their Con-
gressman likes to fly back and forth
from a local airport. Many Americans
have to drive an hour or two to get to
an airport. Folks in Johnstown could
drive an hour to Pittsburgh Airport if
the tickets were too expensive from
Johnstown. This is not a particular at-
tack on a Congressman or a State or
community. It is a beginning. It is a
demonstration that here in the Senate
we get the message. We are listening.
We are actually home and we are going
to speak for those millions of Ameri-
cans who say enough is enough, we can-
not keep spending and borrowing and
creating debt.

For every dollar we spend here, about
half of it now is borrowed. We are actu-
ally on our Kknees begging countries
such as China to loan us some money
so we can pay some of the debt that is
coming due. Yet we keep creating cash
for clunkers and ‘‘Fannie Travel,”
which is a travel promotion agency we
created a couple of weeks ago. Now we
are passing a spending bill that is
about 23 percent over what it was last
year. At a time with down economics,
Americans out of jobs, we are increas-
ing spending that much.

With this amendment we are saying
we can make a tough decision. We can
begin the process of starting to cut
waste and fraud. But the reason so
many people are going to vote against
this amendment is there is a code here:
I will support your spending for your
State if you will support mine. I will
not mess with the spending in your
State if you won’t mess with mine. We
have been doing it for years, so we have
been adding earmarks and projects in
all of our States, supporting each
other, and the budget and the spending
get bigger and bigger and no one has
the courage to say no, we have to stop.

A few of us did on the bridge to no-
where. Thanks to millions of Ameri-
cans saying you are right, we were able
to stop that one project. But we are
still spending like there is no tomor-
Tow.

I am asking my colleagues to agree
we can cut one thing, one thing that is
obviously wasteful and unfair. It is not
fair to ask taxpayers all over the coun-
try to subsidize half of every ticket
that is bought in a little airport in
Johnstown, PA. They are not helping
all the other Americans around the
country or all the other small airports.
Certainly small general aviation air-
ports have gotten Federal funds but
nothing to this degree.
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We are not interfering with the gen-
eral aviation function of this airport at
all or any military use. We are just
going to stop for 1 year subsidizing the
tickets and hopefully helping America
to focus on part of our problem here.

Part of correcting a problem is ad-
mitting you have one. I don’t think we
have done it yet in this Senate. My
hope is on this vote a majority of the
Senators will step up and say we do
have a problem and this is one amend-
ment where we can show we are begin-
ning to turn it around. I encourage all
my colleagues to vote for this amend-
ment to cut funding for 1 year, at least
cut these subsidies and at least dem-
onstrate to America that somebody is
home.

I yield the floor.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mrs. MURRAY. Madam President, I
ask unanimous consent the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mrs. MURRAY. Madam President, in
a few short minutes we are going to be
going to a series of votes, including a
number of them on the transportation
and housing bill that has been before
the Senate for a week now. I want to
take a few minutes to remind all of our
colleagues about the importance of this
bill that we will be passing here short-
ly this afternoon. This is a bill that has
broad bipartisan support because it ad-
dresses some very real housing and
transportation needs of families in
every region of this country. We
worked very hard with our colleague,
Senator BOND, my ranking member,
who has been amazingly great to work
with this week. We faced some real
challenges with our bill this year but
together we made some important in-
frastructure improvements, including
providing over $75 billion for the De-
partment of Transportation to support
continued investment in our transpor-
tation infrastructure.

It includes $11 billion for public tran-
sit and $1.2 billion to invest in inner-
city and high-speed rail.

This bill also supports the FAA’s ef-
forts to develop its next-generation air
transportation system to support pro-
jected growth in air travel in coming
years. It also invests $3.5 billion for
capital improvement at airports across
the country.

The bill provides nearly $46 billion
for the Department of Housing and
Urban Development, including $100 mil-
lion for HUD’s housing counseling pro-
gram that will help families who are
facing foreclosure today to stay in
their homes. The bill also provides
more than $18 billion for tenant-based
rental or section 8, including an in-
crease of over $1 billion for the renewal
of section 8 vouchers.

It also provides increased funding for
the operation of public housing for a
total level of $4.75 billion, to make sure
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our Nation’s low-income families,
which are also, as we all know, among
the hardest hit in these tough eco-
nomic times, continue to have access
to safe, affordable housing.

The bill includes $756 million for a
very important program I worked on
with Senator BOND, the joint HUD Vet-
erans Affairs Supportive Housing Pro-
gram. This is extremely important to
our Nation’s veterans. It will provide
an additional 10,000 homeless veterans
and their families with housing and

supportive services.

The bill also addresses the needs of
some of our most vulnerable citizens,
by providing increased funding to sup-
port affordable housing for the elderly,
disabled, those suffering from AIDS,
and the Nation’s homeless.

Finally, the bill provides almost $4
billion for the Community Develop-
ment Block Grant Program to support
investments in public infrastructure,
housing rehabilitation, and public serv-
ice, assistance that is critical to our
States and our local governments right
now.

In summary, this bill provides assist-
ance to those who need it most, and it
directs resources in a responsible and
fiscally prudent way. It will help our
commuters, it will help owners, it will
help the most vulnerable, and it will
help our economy.

I hope all Senators will support the
bill when we move to the final vote
here shortly this afternoon, after we
consider several amendments. Before I
close, I do wish to take, again, a mo-
ment to thank my partner and friend,
Senator BOND, whom it has been a
pleasure to work with throughout this
process, as he and I go to conference
now to work hard to make sure we find
the differences and fix the differences
between us and the House so we can get
this bill to the President.

I most importantly wish to thank all
our staff, from the floor staff who have
been so generous with their time and
help as we have worked through this,
to all the staff who worked on the
transportation and housing sub-
committee, including John Kamarck,
Ellen Beares, Joanne Waszczak, Travis
Lumpkin, Grant Lahmann, Michael
Bain, Dedra Goodman, and Alex Keen-
an, our new staff director on transpor-
tation who has done an excellent job,
and especially Matt McCardle and
Mike Spahn for all their efforts during
floor consideration.

I am pleased we were able to consider
and debate so many amendments and
have produced a strong bill. But I
would be remiss if I did not single out
and thank two members of our staff,
Meaghan McCarthy and Rachel
Milberg, for all the outstanding efforts
they made over the past several
months under very trying cir-
cumstances late at night working so
diligently.

I wish to especially thank them for
all the work they have done to assem-
ble this bill and write the report. I
know it was a daunting challenge. I am
so grateful to them for all the extra ef-
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fort they have had to go through under
some very trying circumstances. They
have done an excellent job. They are a
delight to work with.

With that, I see that my ranking
member is on the floor. I wish to,
again, thank him for being a great
partner and for all his help and support
to get this bill to the floor today.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Missouri.

Mr. BOND. Madam President, the
real kudos and plaudits go to my col-
league, the chair, Senator MURRAY, for
having worked this through.

It is also a very interesting and chal-
lenging measure. But this year, we
have advanced a bill, we have had lots
of amendments, we have adopted some
on strong bipartisan votes. I think this
is a great tribute to the way she has
worked with us closely on the com-
mittee and with the cooperation of all
parties on the floor.

This is a bill in which many people
have good ideas, and, as I said, we
voted on and took a few of them. But I
join Senator MURRAY in thanking her
staff: Alex Keenan, Meaghan McCar-
thy, Rachel Milberg, Joanne Waszczak
and Travis Lumpkin for their work.
They have worked very closely with us.

Thanks for the hard work on my side
to Ellen Beares and Jon Kamarck. The
staff contributed. And also the work of
the newest member of our team who
came in at a time when we were badly
understaffed, Dedra Goodman. But a
very special thanks to Matt McCardle
for his leadership and masterful man-
agement on the floor.

This was due to a lot of unforeseen
circumstances. There were lots of
times when he had to carry the load,
and he also did it with good humor.
When I was frazzled and confused about
where things may be going, Matt had it
under control, and he did a truly out-
standing job.

Again, I thank our colleagues for al-
lowing us to proceed with this bill. We
did not plan on being here this the
eighth day, having started last Thurs-
day. But we are very optimistic that
this bill can emerge from conference as
a freestanding bill and be adopted by
this body. I do not want to see this
wind up in an ‘“‘ominous’ appropria-
tions bill that does not reflect the hard
work that went into it. When our work
goes into what they call an omnibus,
what I call an ‘‘ominous,” appropria-
tions bill, strange things happen to it.
We hope we can work this bill and keep
it together as crafted. It is a critical
piece of legislation.

It has vitally important safety needs
for transportation, particularly in
aviation. It continues, although not as
robustly as I would like, the develop-
ment of more transportation infra-
structure. There are badly needed ele-
ments in the housing part of the bill.
We have to continue housing for those
people who have assisted housing, pub-
lic housing authorities, particularly in
this economic downturn, when so many
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people are feeling the pinch, special
needs from the disabled, the elderly, to
veterans, who have particularly been
well served by the veterans assisted in
supportive housing that we have pro-
vided.

But also, as I have warned many
times before, the FHA program is a
high-risk program that could subject
us to billions of dollars being thrown
on the taxpayers’ credit card. And this
bill provides resources for HUD to get
up the IT systems it needs, to get the
people in place. It provides for more
oversight. It provides increases for the
inspector general to doublecheck to
make sure the predatory lending which
inflicted the entire economy does not
transport itself into FHA-supported
housing.

So we do have some more amend-
ments. And we look forward to working
on those this afternoon. We thank all
our colleagues for letting us come this
far. We hope to get it passed and get
these badly needed appropriations en-
acted into law.

AMENDMENT NO. 2403, AS MODIFIED

I ask unanimous consent that the
McCain amendment No. 2403 be modi-
fied with the changes at the desk.

The PRESIDING OFFICER. As in
legislative session, without objection,
it is so ordered.

The amendment (No. 2403) as modi-
fied is as follows:

AMENDMENT NO. 2403, AS MODIFIED

On page 318, between lines 11 and 12, insert
the following:

SEC. 2 . None of the funds made avail-
able by this Act may be used to carry out the
Brownfields Economic Development Initia-
tive program (including with respect to any
individual property described on page 138,
139, or 141 of Senate Report No. 111-69) ad-
ministered by the Department of Housing
and Urban Development.

Mr. BOND. I suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mrs. MURRAY. I ask unanimous con-
sent that the order for the quorum call
be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

LEGISLATIVE SESSION

The PRESIDING OFFICER. Under
the previous order, the Senate will re-
sume legislative session.

————

TRANSPORTATION, HOUSING AND
URBAN DEVELOPMENT, AND RE-
LATED AGENCIES APPROPRIA-
TIONS ACT, 2010—Resumed

The PRESIDING OFFICER. The
clerk will report the bill.

The assistant bill clerk read as fol-
lows:

A bill (H.R. 3288) making appropriations
for the Departments of Transportation, and
Housing and Urban Development, and related
agencies for the fiscal year ending Sep-
tember 30, 2010, and for other purposes.

Pending:

Landrieu amendment No. 2365, to amend
the Disaster Relief and Recovery Supple-
mental Appropriations Act, 2008.

CONGRESSIONAL RECORD — SENATE

McCain modified amendment No. 2403, to
prohibit the use of funds to carry out the
Brownfields Economic Development Initia-
tive program administered by the Depart-

ment of Housing and Urban Development.
DeMint amendment No. 2410, to limit the

use of funds for the John Murtha Johnstown-
Cambria County Airport.

Vitter modified amendment No. 2359, to
prohibit the use of funds for households that
include convicted drug dealing or domestic
violence offenders or members of violent
gangs that occupy rebuilt public housing in
New Orleans.

Kyl motion to commit the bill to the Com-
mittee on Appropriations, with instructions
to report the same back to the Senate forth-
with with Kyl amendment No. 2421 (to the in-
structions on Kyl motion to commit the
bill), relating to the American Recovery and
Reinvestment Act.

AMENDMENT NO. 2365

The PRESIDING OFFICER. Under
the previous order, there will be 2 min-
utes evenly divided for a vote with re-
spect to the Landrieu amendment.

Who yields time?

Mrs. MURRAY. Madam President, it
is my understanding that this amend-
ment is accepted on both sides. I urge

a voice vote.
Mr. BOND. Madam President, nobody
has advised us of objections on our

side.
Mrs. HUTCHISON. Madam President,
I support the Landrieu amendment.
The year 2008 witnessed numerous
devastating disasters: severe wildfires
in California, floods in the Midwest,
and the one-two punch of Hurricanes

Gustav and Ike along the Gulf Coast.

Congress responded last fall by pass-
ing a natural disaster supplemental,
which in addition to providing nec-
essary FEMA and SBA funding, pro-
vided $6.5 billion in community devel-
opment block grants to support recov-
ery.

%nfortunately, the language included
a restriction that has impaired these
impacted communities’ ability to re-
build.

This amendment removes that re-
striction, providing flexibility for these
funds to be used to their greatest im-
pact in the community, helping these
communities get back on their feet as
quickly as possible.

Without this amendment, many com-
munities will be unable to balance
their budget priorities, jeopardizing
critical projects in the recovery proc-
ess, or worse yet, leading to the aban-

donment of projects altogether.

Communities across this Nation have
been greatly impacted by natural dis-
asters over the past several years, in-
cluding the State of Texas. Tax bases
have been decimated and many com-
munities are still struggling to re-
cover. These devastated communities
want to be able to stand on their own;
however, they don’t currently have the
resources to do so. By providing max-
imum flexibility of vital Federal funds,
as we have for previous disasters, we
remove one more barrier from their
way on the road to recovery.

The PRESIDING OFFICER. Without
objection, the amendment is agreed to.

The amendment (No. 2365) was agreed
to.

Mrs. MURRAY. I move to reconsider
the vote.

September 17, 2009

Mr. BOND. I move to lay that motion
on the table. The motion to lay on the
table was agreed to.

AMENDMENT NO. 2359

The PRESIDING OFFICER. The
pending business is amendment No.
2359, the Vitter amendment.

The Senator from Louisiana.

Mr. VITTER. Madam President, this
amendment is very simple and
straightforward. It simply says that no
public housing assistance will be grant-
ed to anyone who is convicted of a
crime involving drug trafficking, not
simple possession but distribution, et
cetera, or being a member of a violent
gang. These are serious adult offenders.
I don’t believe we should use taxpayer
funds with housing assistance, particu-
larly in public housing projects, in that
manner. It specifically focuses on New
Orleans, LA, only New Orleans, where
we are pouring massive amounts of
Federal dollars to rebuild public hous-
ing projects in a fundamentally dif-
ferent, better way after Katrina, rid-
ding those projects of the crime prob-
lem which had previously been embed-
ded there. It is very important in terms
of that recovery.

I reserve the remainder of my time.

Mr. DODD. Madam President, I rise
in opposition to amendment No. 2359.
Our colleague Senator LANDRIEU spoke
at length last night about the reasons
she opposes this amendment, which is
targeted to her city of New Orleans.

I am here as the chairman of the
Banking Committee, to share with you
some of the reasons I believe this legis-
lation could have benefitted from a
more thorough vetting through the au-
thorizing process.

While superficially an attractive ef-
fort to be tough on crime, the proposed
amendment is likely to have serious
unintended consequences while pro-
viding no apparent increase in public
safety. The proposed amendment is
overly broad, burdensome, and would
present great difficulties for Federal,
State, and local administrators to ac-
tually implement.

Representatives of public housing
agencies have raised concerns about
implementing this legislation. Advo-
cates for low income families oppose
this amendment.

Needless to say, we want to ensure
the security of families receiving hous-
ing assistance. That is why current law
already provides tools for denying or
terminating assistance for drug-related
and violent crimes and activities in
public housing and section 8 assistance,
which appears to be the amendment’s
objective.

I have other concerns about things
that may or may not have been the ob-
jective of the amendment.

This provision only applies in New
Orleans, raising questions about equal
protection and the unfortunate possi-
bility of federal law that changes from
city to city.

It is a vast expansion of current Fed-
eral law. While Senator VITTER de-
scribes the amendment as applying to
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