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INVESTOR PROTECTION ACT OF 2009 

DECEMBER 16, 2010.—Ordered to be printed 

Mr. FRANK of Massachusetts, from the Committee on Financial 
Services, submitted the following 

R E P O R T 

together with 

DISSENTING VIEWS 

[To accompany H.R. 3817] 

[Including cost estimate of the Congressional Budget Office] 

The Committee on Financial Services, to whom was referred the 
bill (H.R. 3817) to provide the Securities and Exchange Commis-
sion with additional authorities to protect investors from violations 
of the securities laws, and for other purposes, having considered 
the same, report favorably thereon with an amendment and rec-
ommend that the bill as amended do pass. 
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AMENDMENT 

The amendment is as follows: 
Strike all after the enacting clause and insert the following: 

SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Investor Protection Act of 2009’’. 
SEC. 2. TABLE OF CONTENTS. 

The table of contents for this Act is as follows: 
Sec. 1. Short title. 
Sec. 2. Table of contents. 

TITLE I—DISCLOSURE 

Sec. 101. Investor Advisory Committee established. 
Sec. 102. Clarification of the commission’s authority to engage in consumer testing. 
Sec. 103. Establishment of a fiduciary duty for brokers, dealers, and investment advisers, and harmonization 

of regulation. 
Sec. 104. Commission study on disclosure to retail customers before purchase of products or services. 
Sec. 105. Beneficial ownership and short-swing profit reporting. 
Sec. 106. Revision to recordkeeping rules. 
Sec. 107. Study on enhancing investment advisor examinations. 
Sec. 108. GAO study of financial planning. 

TITLE II—ENFORCEMENT AND REMEDIES 

Sec. 201. Authority to restrict mandatory pre-dispute arbitration. 
Sec. 202. Comptroller General study to review securities arbitration system. 
Sec. 203. Whistleblower protection. 
Sec. 204. Conforming amendments for whistleblower protection. 
Sec. 205. Implementation and transition provisions for whistleblower protections. 
Sec. 206. Collateral bars. 
Sec. 207. Aiding and abetting authority under the Securities Act and the Investment Company Act. 
Sec. 208. Authority to impose penalties for aiding and abetting violations of the Investment Advisers Act. 
Sec. 209. Deadline for completing examinations, inspections and enforcement actions. 
Sec. 210. Nationwide service of subpoenas. 
Sec. 211. Authority to impose civil penalties in cease and desist proceedings. 
Sec. 212. Formerly associated persons. 
Sec. 213. Sharing privileged information with other authorities. 
Sec. 214. Expanded access to grand jury material. 
Sec. 215. Aiding and abetting standard of knowledge satisfied by recklessness. 
Sec. 216. Extraterritorial jurisdiction of the antifraud provisions of the Federal securities laws. 
Sec. 217. Fidelity bonding. 
Sec. 218. Enhanced SEC authority to conduct surveillance and risk assessment. 
Sec. 219. Investment company examinations. 
Sec. 220. Control person liability under the Securities Exchange Act. 
Sec. 221. Enhanced application of anti-fraud provisions. 
Sec. 222. SEC Authority to Issue Rules on Proxy Access. 

TITLE III—COMMISSION FUNDING AND ORGANIZATION 

Sec. 301. Authorization of appropriations. 
Sec. 302. Investment adviser regulation funding. 
Sec. 303. Amendments to section 31 of the Securities Exchange Act of 1934. 
Sec. 304. Commission organizational study and reform. 
Sec. 305. Capital Markets Safety Board. 
Sec. 306. Report on implementation of ‘‘post-Madoff reforms’’. 
Sec. 307. Joint Advisory Committee. 

TITLE IV—ADDITIONAL COMMISSION REFORMS 

Sec. 401. Regulation of securities lending. 
Sec. 402. Lost and stolen securities. 
Sec. 403. Fingerprinting. 
Sec. 404. Equal treatment of self-regulatory organization rules. 
Sec. 405. Clarification that section 205 of the Investment Advisers Act of 1940 does not apply to State-reg-

istered advisers. 
Sec. 406. Conforming amendments for the repeal of the Public Utility Holding Company Act of 1935. 
Sec. 407. Promoting transparency in financial reporting. 
Sec. 408. Unlawful margin lending. 
Sec. 409. Protecting confidentiality of materials submitted to the Commission. 
Sec. 410. Technical corrections. 
Sec. 411. Municipal securities. 
Sec. 412. Interested person definition. 
Sec. 413. Rulemaking authority to protect redeeming investors. 
Sec. 414. Study on SEC revolving door. 
Sec. 415. Study on internal control evaluation and reporting cost burdens on smaller issuers. 
Sec. 416. Analysis of rule regarding smaller reporting companies. 
Sec. 417. Financial Reporting Forum. 
Sec. 418. Investment advisers subject to State authorities. 
Sec. 419. Custodial requirements. 
Sec. 420. Ombudsman. 

TITLE V—SECURITIES INVESTOR PROTECTION ACT AMENDMENTS 

Sec. 501. Increasing the minimum assessment paid by SIPC members. 
Sec. 502. Increasing the borrowing limit on treasury loans. 
Sec. 503. Increasing the cash limit of protection. 
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Sec. 504. SIPC as trustee in SIPA liquidation proceedings. 
Sec. 505. Insiders ineligible for SIPC advances. 
Sec. 506. Eligibility for direct payment procedure. 
Sec. 507. Increasing the fine for prohibited acts under SIPA. 
Sec. 508. Penalty for misrepresentation of SIPC membership or protection. 
Sec. 509. Futures held in a portfolio margin securities account protection. 
Sec. 510. Study and report on the feasibility of risk-based assessments SIPC members. 
Sec. 511. Budgetary treatment of Commission loans to SIPC. 

TITLE VI—SARBANES-OXLEY ACT AMENDMENTS 

Sec. 601. Public Company Accounting Oversight Board oversight of auditors of brokers and dealers. 
Sec. 602. Foreign regulatory information sharing. 
Sec. 603. Expansion of audit information to be produced and exchanged with foreign counterparts. 
Sec. 604. Conforming amendment related to registration. 
Sec. 605. Fair fund amendments. 
Sec. 606. Exemption for nonaccelerated filers. 
Sec. 607. Whistleblower protection against retaliation by a subsidiary of an issuer. 
Sec. 608. Congressional access to information. 
Sec. 609. Creation of ombudsman for the PCAOB. 
Sec. 610. Auditing Oversight Board. 

TITLE VII—SENIOR INVESTMENT PROTECTION 

Sec. 701. Findings. 
Sec. 702. Definitions. 
Sec. 703. Grants to States for enhanced protection of seniors from being mislead by false designations. 
Sec. 704. Applications. 
Sec. 705. Length of participation. 
Sec. 706. Authorization of appropriations. 

TITLE VIII—REGISTRATION OF MUNICIPAL FINANCIAL ADVISORS 

Sec. 801. Municipal financial adviser registration requirement. 
Sec. 802. Conforming amendments. 
Sec. 803. Effective dates. 

TITLE I—DISCLOSURE 

SEC. 101. INVESTOR ADVISORY COMMITTEE ESTABLISHED. 

The Securities Exchange Act of 1934 (15 U.S.C. 78a et seq.) is amended by adding 
after section 4C the following new section: 
‘‘SEC. 4D. INVESTOR ADVISORY COMMITTEE. 

‘‘(a) ESTABLISHMENT AND PURPOSE.—There is established an Investor Advisory 
Committee (in this section referred to as the ‘Committee’) to advise and consult with 
the Commission on— 

‘‘(1) regulatory priorities and issues regarding new products, trading strate-
gies, fee structures and the effectiveness of disclosures; 

‘‘(2) initiatives to protect investor interest; and 
‘‘(3) initiatives to promote investor confidence in the integrity of the market-

place. 
‘‘(b) MEMBERSHIP.— 

‘‘(1) APPOINTMENT.—The Chairman of the Commission shall appoint the mem-
bers of the Committee, which members shall— 

‘‘(A) represent the interests of individual investors; 
‘‘(B) represent the interests of institutional investors; and 
‘‘(C) use a wide range of investment approaches. 

‘‘(2) MEMBERS NOT COMMISSION EMPLOYEES.—Members shall not be consid-
ered employees or agents of the Commission solely because of membership on 
the Committee. 

‘‘(c) MEETINGS.—The Committee shall meet from time to time at the call of the 
Commission, but, at a minimum, shall meet at least twice each year. 

‘‘(d) COMPENSATION AND TRAVEL EXPENSES.—Members of the Committee who are 
not full-time employees of the United States shall— 

‘‘(1) be entitled to receive compensation at a rate fixed by the Commission 
while attending meetings of the Committee, including travel time; and 

‘‘(2) be allowed travel expenses, including transportation and subsistence, 
while away from their homes or regular places of business. 

‘‘(e) COMMITTEE FINDINGS.—Nothing in this section requires the Commission to 
accept, agree, or act upon the findings or recommendations of the Committee. 

‘‘(f) AUTHORIZATION OF APPROPRIATIONS.—There is authorized to be appropriated 
to the Commission such sums as are necessary for the activities of the Committee.’’. 
SEC. 102. CLARIFICATION OF THE COMMISSION’S AUTHORITY TO ENGAGE IN CONSUMER 

TESTING. 

(a) AMENDMENT TO SECURITIES ACT OF 1933.—Section 19 of the Securities Act of 
1933 (15 U.S.C. 77s) is amended by adding at the end the following new subsection: 
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‘‘(e) For the purposes of evaluating its rules and programs and for considering, 
proposing, adopting, or engaging in rules or programs, the Commission is authorized 
to gather information, communicate with investors or other members of the public, 
and engage in such temporary or experimental programs as the Commission in its 
discretion determines is in the public interest or for the protection of investors. The 
Commission may delegate to its staff some or all of the authority conferred by this 
subsection.’’. 

(b) AMENDMENT TO SECURITIES EXCHANGE ACT OF 1934.—Section 23 of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78w) is amended by redesignating subsections 
(b), (c), and (d) as subsections (c), (d), and (e), respectively, and inserting after sub-
section (a) the following: 

‘‘(b) For the purposes of evaluating its rules and programs and for considering pro-
posing, adopting, or engaging in rules or programs, the Commission is authorized 
to gather information, communicate with investors or other members of the public, 
and engage in such temporary or experimental programs as the Commission in its 
discretion determines is in the public interest or for the protection of investors. The 
Commission may delegate to its staff some or all of the authority conferred by this 
subsection.’’. 

(c) AMENDMENT TO INVESTMENT COMPANY ACT OF 1940.—Section 38 of the Invest-
ment Company Act of 1940 (15 U.S.C. 80a–38) is amended by adding at the end 
the following new subsection: 

‘‘(d) GATHERING INFORMATION.—For the purposes of evaluating its rules and pro-
grams and for considering proposing, adopting, or engaging in rules or programs, 
the Commission is authorized to gather information, communicate with investors or 
other members of the public, and engage in such temporary or experimental pro-
grams as the Commission in its discretion determines is in the public interest or 
for the protection of investors. The Commission may delegate to its staff some or 
all of the authority conferred by this subsection.’’. 

(d) AMENDMENT TO THE INVESTMENT ADVISERS ACT OF 1940.—Section 211 of the 
Investment Advisers Act of 1940 (15 U.S.C. 80b–11) is amended by adding at the 
end the following new subsections: 

‘‘(e) For the purposes of evaluating its rules and programs and for considering pro-
posing, adopting, or engaging in rules or programs, the Commission is authorized 
to gather information, communicate with investors or other members of the public, 
and engage in such temporary or experimental programs as the Commission in its 
discretion determines is in the public interest or for the protection of investors. The 
Commission may delegate to its staff some or all of the authority conferred by this 
subsection.’’. 
SEC. 103. ESTABLISHMENT OF A FIDUCIARY DUTY FOR BROKERS, DEALERS, AND INVEST-

MENT ADVISERS, AND HARMONIZATION OF REGULATION. 

(a) IN GENERAL.— 
(1) SECURITIES EXCHANGE ACT OF 1934.—Section 15 of the Securities Exchange 

Act of 1934 (15 U.S.C. 78o) is amended— 
(A) by redesignating the second subsection (i) as subsection (j); and 
(B) by adding at the end the following new subsections: 

‘‘(k) STANDARD OF CONDUCT.— 
‘‘(1) IN GENERAL.—Notwithstanding any other provision of this Act or the In-

vestment Advisers Act of 1940, the Commission shall promulgate rules to pro-
vide that, with respect to a broker or dealer, when providing personalized in-
vestment advice about securities to a retail customer (and such other customers 
as the Commission may by rule provide), the standard of conduct for such 
broker or dealer with respect to such customer shall be the same as the stand-
ard of conduct applicable to an investment adviser under the Investment Advis-
ers Act of 1940. The receipt of compensation based on commission or other 
standard compensation for the sale of securities shall not, in and of itself, be 
considered a violation of such standard applied to a broker or dealer. 

‘‘(2) DISCLOSURE OF RANGE OF PRODUCTS OFFERED.—Where a broker or dealer 
sells only proprietary or other limited range of products, as determined by the 
Commission, the Commission shall by rule require that such broker or dealer 
provide notice to each retail customer and obtain the consent or acknowledg-
ment of the customer. The sale of only proprietary or other limited range of 
products by a broker or dealer shall not, in and of itself, be considered a viola-
tion of the standard set forth in paragraph (1). 

‘‘(3) RETAIL CUSTOMER DEFINED.—For purposes of this subsection, the term 
‘retail customer’ means a natural person, or the legal representative of such 
natural person, who— 

‘‘(A) receives personalized investment advice about securities from a 
broker or dealer; and 
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‘‘(B) uses such advice primarily for personal, family, or household pur-
poses. 

‘‘(l) OTHER MATTERS.—The Commission shall— 
‘‘(1) facilitate the provision of simple and clear disclosures to investors regard-

ing the terms of their relationships with brokers, dealers, and investment advis-
ers, including any material conflicts of interest; and 

‘‘(2) examine and, where appropriate, promulgate rules prohibiting or restrict-
ing certain sales practices, conflicts of interest, and compensation schemes for 
brokers, dealers, and investment advisers that the Commission deems contrary 
to the public interest and the protection of investors.’’. 

(2) INVESTMENT ADVISERS ACT OF 1940.—Section 211 of the Investment Advis-
ers Act of 1940, as amended by section 102(d), is further amended by adding 
at the end the following new subsections: 

‘‘(f) STANDARD OF CONDUCT.— 
‘‘(1) IN GENERAL.—The Commission shall promulgate rules to provide that the 

standard of conduct for all brokers, dealers, and investment advisers, when pro-
viding personalized investment advice about securities to retail customers (and 
such other customers as the Commission may by rule provide), shall be to act 
in the best interest of the customer without regard to the financial or other in-
terest of the broker, dealer, or investment adviser providing the advice. In ac-
cordance with such rules, any material conflicts of interest shall be disclosed 
and may be consented to by the customer. Such rules shall provide that such 
standard of conduct shall be no less stringent than the standard applicable to 
investment advisers under section 206(1) and (2) of this Act when providing per-
sonalized investment advice about securities, except the Commission shall not 
ascribe a meaning to the term ‘customer’ that would include an investor in a 
private fund managed by an investment adviser, where such private fund has 
entered into an advisory contract with such adviser. The receipt of compensa-
tion based on commission or fees shall not, in and of itself, be considered a vio-
lation of such standard applied to a broker, dealer, or investment adviser. 

‘‘(2) RETAIL CUSTOMER DEFINED.—For purposes of this subsection, the term 
‘retail customer’ means a natural person, or the legal representative of such 
natural person, who— 

‘‘(A) receives personalized investment advice about securities from a 
broker, dealer, or investment adviser; and 

‘‘(B) uses such advice primarily for personal, family, or household pur-
poses. 

‘‘(g) OTHER MATTERS.—The Commission shall— 
‘‘(1) facilitate the provision of simple and clear disclosures to investors regard-

ing the terms of their relationships with brokers, dealers, and investment advis-
ers, including any material conflicts of interest; and 

‘‘(2) examine and, where appropriate, promulgate rules prohibiting or restrict-
ing certain sales practices, conflicts of interest, and compensation schemes for 
brokers, dealers, and investment advisers that the Commission deems contrary 
to the public interest and the protection of investors.’’. 

(b) HARMONIZATION OF ENFORCEMENT.— 
(1) SECURITIES EXCHANGE ACT OF 1934.—Section 15 of the Securities Exchange 

Act of 1934, as amended by subsection (a)(1), is further amended by adding at 
the end the following new subsection: 

‘‘(m) HARMONIZATION OF ENFORCEMENT.—The enforcement authority of the Com-
mission with respect to violations of the standard of conduct applicable to a broker 
or dealer providing personalized investment advice about securities to a retail cus-
tomer shall include— 

‘‘(1) the enforcement authority of the Commission with respect to such viola-
tions provided under this Act, and 

‘‘(2) the enforcement authority of the Commission with respect to violations 
of the standard of conduct applicable to an investment advisor under the Invest-
ment Advisers Act of 1940, including the authority to impose sanctions for such 
violations, and 

the Commission shall seek to prosecute and sanction violators of the standard of 
conduct applicable to a broker or dealer providing personalized investment advice 
about securities to a retail customer under this Act to same extent as the Commis-
sion prosecutes and sanctions violators of the standard of conduct applicable to an 
investment advisor under the Investment Advisers Act of 1940.’’. 

(2) INVESTMENT ADVISERS ACT OF 1940.—Section 211 of the Investment Advis-
ers Act of 1940, as amended by section (a)(2), is further amended by adding at 
the end the following new subsection: 
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‘‘(h) HARMONIZATION OF ENFORCEMENT.—The enforcement authority of the Com-
mission with respect to violations of the standard of conduct applicable to an invest-
ment adviser shall include— 

‘‘(1) the enforcement authority of the Commission with respect to such viola-
tions provided under this Act, and 

‘‘(2) the enforcement authority of the Commission with respect to violations 
of the standard of conduct applicable to a broker or dealer providing personal-
ized investment advice about securities to a retail customer under the Securities 
Exchange Act of 1934, including the authority to impose sanctions for such vio-
lations, and 

the Commission shall seek to prosecute and sanction violators of the standard of 
conduct applicable to an investment advisor under this Act to same extent as the 
Commission prosecutes and sanctions violators of the standard of conduct applicable 
to a broker or dealer providing personalized investment advice about securities to 
a retail customer under the Securities Exchange Act of 1934.’’. 
SEC. 104. COMMISSION STUDY ON DISCLOSURE TO RETAIL CUSTOMERS BEFORE PURCHASE 

OF PRODUCTS OR SERVICES. 

(a) STUDY REQUIRED.—Prior to proposing any rules or regulations pursuant to 
subsection (b)(1) regarding the manner in which investment products or services are 
sold or provided in the United States to retail customers or the information that 
must be provided to retail customers prior to the purchase of such products or serv-
ices, and within 180 days after the date of the enactment of this Act, the Securities 
and Exchange Commission shall publish a study that examines— 

(1) the nature of a ‘‘retail customer’’, taking into consideration the definition 
in section 15(k) of the Securities Exchange Act of 1934 (15 U.S.C. 78o), as 
amended by section 103 of this Act; 

(2) the range of products and services sold or provided to retail customers, 
and the sellers or providers of such products and services, that are within the 
Commission’s jurisdiction; 

(3) how such products and services are sold or provided to retail customers, 
the fees charged for such products and services, and the conflicts of interest 
that may arise during the sales process or provision of services; 

(4) information that retail customers should receive prior to purchasing each 
product or service, and the appropriate person or entity to provide such infor-
mation; and 

(5) ways to ensure that, where possible, reasonably similar products and serv-
ices are subject to similar regulatory treatment, including with respect to infor-
mation that must be provided to retail customers prior to the purchase of such 
products or services and how such information is provided. 

(b) RULEMAKING.— 
(1) Notwithstanding any other provision of the Securities Act of 1933 (15 

U.S.C. 77a et seq.) or the Investment Company Act of 1940 (15 U.S.C. 80a–1 
et seq.), following completion of the study required by subsection (a), the Com-
mission is authorized to promulgate rules to require that the appropriate per-
sons or entities provide designated documents or information to retail customers 
prior to the purchase of identified investment products or services. Any such 
rules shall— 

(A) take into account the findings of the study conducted pursuant to sub-
section (a); 

(B) take into consideration, to the extent possible, the need for such docu-
ments and information to be consistent and comparable across investment 
products or services sold or provided to retail customers; and 

(C) reduce, to the extent possible, disruptions to the purchase process for 
investment products and services sold or provided to retail customers, by 
means such as permitting required disclosures to be made via the Internet. 

(2) Notwithstanding paragraph (1), the Commission is authorized to promul-
gate rules in connection with— 

(A) the implementation of section 103; and 
(B) disclosure to retail customers other than in connection with the pur-

chase of investment products or services. 
SEC. 105. BENEFICIAL OWNERSHIP AND SHORT-SWING PROFIT REPORTING. 

(a) BENEFICIAL OWNERSHIP REPORTING.—Section 13 of the Securities Exchange 
Act of 1934 (15 U.S.C. 78m) is amended— 

(1) in subsection (d)(1)— 
(A) by inserting after ‘‘within ten days after such acquisition’’ the fol-

lowing: ‘‘or within such shorter time as the Commission may establish by 
rule’’; and 
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(B) by striking ‘‘send to the issuer of the security at its principal execu-
tive office, by registered or certified mail, send to each exchange where the 
security is traded, and’’; 

(2) in subsection (d)(2)— 
(A) by striking ‘‘in the statements to the issuer and the exchange, and’’; 

and 
(B) by striking ‘‘shall be transmitted to the issuer and the exchange and’’; 

(3) in subsection (g)(1), by striking ‘‘shall send to the issuer of the security 
and’’; and 

(4) in subsection (g)(2)— 
(A) by striking ‘‘sent to the issuer and’’; and 
(B) by striking ‘‘shall be transmitted to the issuer and’’. 

(b) SHORT-SWING PROFIT REPORTING.—Section 16(a) of the Securities Exchange 
Act of 1934 (15 U.S.C. 78p(a)) is amended— 

(1) in paragraph (1), by striking ‘‘(and, if such security is registered on a na-
tional securities exchange, also with the exchange)’’; and 

(2) in paragraph (2)(B), by inserting after ‘‘officer’’ the following: ‘‘, or within 
such shorter time as the Commission may establish by rule’’. 

SEC. 106. REVISION TO RECORDKEEPING RULES. 

(a) INVESTMENT COMPANY ACT OF 1940 AMENDMENTS.—Section 31 of the Invest-
ment Company Act of 1940 (15 U.S.C. 80a–30) is amended— 

(1) in subsection (a)(1), by adding at the end the following: ‘‘Each person with 
custody or use of a registered investment company’s securities, deposits, or cred-
its shall maintain and preserve all records that relate to the person’s custody 
or use of the registered investment company’s securities, deposits, or credits for 
such period or periods as the Commission, by rules and regulations, may pre-
scribe as necessary or appropriate in the public interest or for the protection 
of investors.’’; and 

(2) in subsection (b), by adding at the end the following new paragraph: 
‘‘(4) RECORDS OF PERSONS WITH CUSTODY OR USE.— 

‘‘(A) IN GENERAL.—Notwithstanding paragraph (1), records of persons 
with custody or use of a registered investment company’s securities, depos-
its, or credits, that relate to such custody or use, are subject at any time, 
or from time to time, to such reasonable periodic, special, or other examina-
tions and other information and document requests by representatives of 
the Commission as the Commission deems necessary or appropriate in the 
public interest or for the protection of investors. 

‘‘(B) CERTAIN PERSONS SUBJECT TO OTHER REGULATION.—Persons subject 
to regulation and examination by a Federal financial institution regulatory 
agency (as such term is defined under section 212(c)(2) of title 18, United 
States Code) may satisfy any examination request, information request, or 
document request described under subparagraph (A), by providing the Com-
mission with a detailed listing, in writing, of the registered investment com-
pany’s securities, deposits, or credits within such person’s custody or use.’’. 

(b) INVESTMENT ADVISERS ACT OF 1940 AMENDMENT.—Section 204 of the Invest-
ment Advisers Act of 1940 (15 U.S.C. 80b–4) is amended by adding at the end the 
following new subsection: 

‘‘(d) RECORDS OF PERSONS WITH CUSTODY OR USE.— 
‘‘(1) IN GENERAL.—Records of persons with custody or use of a client’s securi-

ties, deposits, or credits, that relate to such custody or use, are subject at any 
time, or from time to time, to such reasonable periodic, special, or other exami-
nations and other information and document requests by representatives of the 
Commission as the Commission deems necessary or appropriate in the public 
interest or for the protection of investors. 

‘‘(2) CERTAIN PERSONS SUBJECT TO OTHER REGULATION.—Persons subject to 
regulation and examination by a Federal financial institution regulatory agency 
(as such term is defined under section 212(c)(2) of title 18, United States Code) 
may satisfy any examination request, information request, or document request 
described under paragraph (1), by providing the Commission with a detailed 
listing, in writing, of the client’s securities, deposits, or credits within such per-
son’s custody or use.’’. 

SEC. 107. STUDY ON ENHANCING INVESTMENT ADVISOR EXAMINATIONS. 

(a) STUDY REQUIRED.— 
(1) IN GENERAL.—The Commission shall review and analyze the need for en-

hanced examination and enforcement resources for investment advisers. 
(2) AREAS OF CONSIDERATION.—The study required by this subsection shall ex-

amine— 
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(A) the number and frequency of examinations of investment advisers by 
the Commission over the 5 years preceding the date of the enactment of 
this Act; 

(B) the extent to which having Congress authorize the Commission to 
designate one or more self-regulatory organizations to augment the Com-
mission’s efforts in overseeing investment advisers would improve the fre-
quency of examinations of investment advisers; and 

(C) current and potential approaches to examining the investment advi-
sory activities of dually registered broker-dealers and investment advisers 
or affiliated broker-dealers and investment advisers. 

(b) REPORT REQUIRED.—The Commission shall report its findings to the Com-
mittee on Financial Services of the House of Representatives and the Committee on 
Banking, Housing, and Urban Affairs of the Senate, not later than 180 days after 
the date of enactment of this Act, and shall use such findings to revise its rules and 
regulations, as necessary. The report shall include a discussion of regulatory or leg-
islative steps that are recommended or that may be necessary to address concerns 
identified in the study. 
SEC. 108. GAO STUDY OF FINANCIAL PLANNING. 

(a) STUDY REQUIRED.—The Comptroller General of the United States shall con-
duct a study on the regulation and oversight of financial planning. The study shall 
consider— 

(1) the unique role of financial planners in providing comprehensive advice in 
investment planning, income tax planning, education planning, retirement plan-
ning, estate planning, risk management, and other areas with respect to the 
management of financial resources; and 

(2) any gaps in the regulation of financial planners given existing State and 
Federal regulation of financial planning activities and the need to provide re-
lated consumer protections for such financial planning activities. 

(b) REPORT.—Not later than the end of the 180-day period beginning on the date 
of the enactment of this Act, the Comptroller General of the United States shall 
submit to the Congress a report containing the findings and determinations made 
by the Comptroller General in carrying out the study required under subsection (a), 
including recommendations for the appropriate regulation of, or standards for, fi-
nancial planners as a profession and how such regulations or standards should be 
established. 

TITLE II—ENFORCEMENT AND REMEDIES 

SEC. 201. AUTHORITY TO RESTRICT MANDATORY PRE-DISPUTE ARBITRATION. 

(a) AMENDMENT TO SECURITIES EXCHANGE ACT OF 1934.—Section 15 of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78o), as amended by section 103, is further 
amended by adding at the end the following new subsection: 

‘‘(n) AUTHORITY TO RESTRICT MANDATORY PRE-DISPUTE ARBITRATION.—The Com-
mission, by rule, may prohibit, or impose conditions or limitations on the use of, 
agreements that require customers or clients of any broker, dealer, or municipal se-
curities dealer to arbitrate any future dispute between them arising under the Fed-
eral securities laws, the rules and regulations thereunder, or the rules of a self-regu-
latory organization if it finds that such prohibition, imposition of conditions, or limi-
tations are in the public interest and for the protection of investors.’’. 

(b) AMENDMENT TO INVESTMENT ADVISERS ACT OF 1940.—Section 205 of the In-
vestment Advisers Act of 1940 (15 U.S.C. 80b–5) is amended by adding at the end 
the following new subsection: 

‘‘(f) AUTHORITY TO RESTRICT MANDATORY PRE-DISPUTE ARBITRATION.—The Com-
mission, by rule, may prohibit, or impose conditions or limitations on the use of, 
agreements that require customers or clients of any investment adviser to arbitrate 
any future dispute between them arising under the Federal securities laws, the 
rules and regulations thereunder, or the rules of a self-regulatory organization if it 
finds that such prohibition, imposition of conditions, or limitations are in the public 
interest and for the protection of investors.’’. 
SEC. 202. COMPTROLLER GENERAL STUDY TO REVIEW SECURITIES ARBITRATION SYSTEM. 

(a) STUDY.—The Comptroller General of the United States shall conduct a study 
to review— 

(1) the costs to parties of an arbitration proceeding using the arbitration sys-
tem operated by the Financial Industry Regulatory Authority and overseen by 
the Securities and Exchange Commission as compared to litigation; 
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(2) the percentage of recovery of the total amount of a claim in an arbitration 
proceeding using the arbitration system operated by the Financial Industry 
Regulatory Authority and overseen by the Securities and Exchange Commis-
sion; and 

(3) other additional issues as may be raised during the course of the study 
conducted under this subsection. 

(b) REPORT.—Not later than 1 year after the date of enactment of this Act, the 
Comptroller General of the United States shall submit to the Committee on Finan-
cial Services of the House of Representatives and the Committee on Banking, Hous-
ing, and Urban Affairs of the Senate a report on the results of the study required 
by subsection (a), including in such report recommendations for improvements to 
the arbitration system referenced in such subsection. 
SEC. 203. WHISTLEBLOWER PROTECTION. 

(a) IN GENERAL.—The Securities Exchange Act of 1934 (15 U.S.C. 78a et seq.) is 
amended by adding after section 21E the following new section: 
‘‘SEC. 21F. SECURITIES WHISTLEBLOWER INCENTIVES AND PROTECTION. 

‘‘(a) IN GENERAL.—In any judicial or administrative action brought by the Com-
mission under the securities laws that results in monetary sanctions exceeding 
$1,000,000, the Commission, under regulations prescribed by the Commission and 
subject to subsection (b), may pay an award or awards not exceeding an amount 
equal to 30 percent, in total, of the monetary sanctions imposed in the action or re-
lated actions to one or more whistleblowers who voluntarily provided original infor-
mation to the Commission that led to the successful enforcement of the action. Any 
amount payable under the preceding sentence shall be paid from the fund described 
in subsection (f). 

‘‘(b) DETERMINATION OF AMOUNT OF AWARD; DENIAL OF AWARD.— 
‘‘(1) DETERMINATION OF AMOUNT OF AWARD.—The determination of the 

amount of an award, within the limit specified in subsection (a), shall be in the 
sole discretion of the Commission. The Commission may take into account the 
significance of the whistleblower’s information to the success of the judicial or 
administrative action described in subsection (a), the degree of assistance pro-
vided by the whistleblower and any legal representative of the whistleblower in 
such action, the Commission’s programmatic interest in deterring violations of 
the securities laws by making awards to whistleblowers who provide informa-
tion that leads to the successful enforcement of such laws, and such additional 
factors as the Commission may establish by rules or regulations. 

‘‘(2) DENIAL OF AWARD.—No award under subsection (a) shall be made— 
‘‘(A) to any whistleblower who is, or was at the time he or she acquired 

the original information submitted to the Commission, a member, officer, 
or employee of any appropriate regulatory agency, the Department of Jus-
tice, the Public Company Accounting Oversight Board, or a self-regulatory 
organization; 

‘‘(B) to any whistleblower who is convicted of a criminal violation related 
to the judicial or administrative action for which the whistleblower other-
wise could receive an award under this section; or 

‘‘(C) to any whistleblower who fails to submit information to the Commis-
sion in such form as the Commission may, by rule, require. 

‘‘(c) REPRESENTATION.— 
‘‘(1) PERMITTED REPRESENTATION.—Any whistleblower who makes a claim for 

an award under subsection (a) may be represented by counsel. 
‘‘(2) REQUIRED REPRESENTATION.—Any whistleblower who makes a claim for 

an award under subsection (a) must be represented by counsel if the whistle-
blower submits the information upon which the claim is based anonymously. 
Prior to the payment of an award, the whistleblower must disclose his or her 
identity and provide such other information as the Commission may require. 

‘‘(d) NO CONTRACT NECESSARY.—No contract with the Commission is necessary for 
any whistleblower to receive an award under subsection (a), unless the Commission, 
by rule or regulation, so requires. 

‘‘(e) APPEALS.—Any determinations under this section, including whether, to 
whom, or in what amounts to make awards, shall be in the sole discretion of the 
Commission, and any such determinations shall be final and not subject to judicial 
review. 

‘‘(f) INVESTOR PROTECTION FUND.— 
‘‘(1) FUND ESTABLISHED.—There is established in the Treasury of the United 

States a fund to be known as the ‘Securities and Exchange Commission Investor 
Protection Fund’ (referred to in this section as the ‘Fund’). 

‘‘(2) USE OF FUND.—The Fund shall be available to the Commission, without 
further appropriation or fiscal year limitation, for the following purposes: 
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‘‘(A) Paying awards to whistleblowers as provided in subsection (a). 
‘‘(B) Funding investor education initiatives designed to help investors pro-

tect themselves against securities fraud or other violations of the securities 
laws, or the rules and regulations thereunder. 

‘‘(3) DEPOSITS AND CREDITS.—There shall be deposited into or credited to the 
Fund— 

‘‘(A) any monetary sanction collected by the Commission in any judicial 
or administrative action brought by the Commission under the securities 
laws that is not added to a disgorgement fund or other fund pursuant to 
section 308 of the Sarbanes-Oxley Act of 2002 or otherwise distributed to 
victims of a violation of the securities laws, or the rules and regulations 
thereunder, underlying such action, unless the balance of the Fund at the 
time the monetary sanction is collected exceeds $100,000,000; 

‘‘(B) any monetary sanction added to a disgorgement fund or other fund 
pursuant to section 308 of the Sarbanes-Oxley Act of 2002 that is not dis-
tributed to the victims for whom the disgorgement fund or other fund was 
established, unless the balance of the Fund at the time the determination 
is made not to distribute the monetary sanction to such victims exceeds 
$100,000,000; and 

‘‘(C) all income from investments made under paragraph (4). 
‘‘(4) INVESTMENTS.— 

‘‘(A) AMOUNTS IN FUND MAY BE INVESTED.—The Commission may request 
the Secretary of the Treasury to invest the portion of the Fund that is not, 
in the Commission’s judgment, required to meet the current needs of the 
Fund. 

‘‘(B) ELIGIBLE INVESTMENTS.—Investments shall be made by the Sec-
retary of the Treasury in obligations of the United States or obligations 
that are guaranteed as to principal and interest by the United States, with 
maturities suitable to the needs of the Fund as determined by the Commis-
sion. 

‘‘(C) INTEREST AND PROCEEDS CREDITED.—The interest on, and the pro-
ceeds from the sale or redemption of, any obligations held in the Fund shall 
be credited to, and form a part of, the Fund. 

‘‘(5) REPORTS TO CONGRESS.—Not later than October 30 of each year, the Com-
mission shall transmit to the Committee on Banking, Housing, and Urban Af-
fairs of the Senate, and the Committee on Financial Services of the House of 
Representatives a report on— 

‘‘(A) the Commission’s whistleblower award program under this section, 
including a description of the number of awards that were granted and the 
types of cases in which awards were granted during the preceding fiscal 
year; 

‘‘(B) investor education initiatives described in paragraph (2)(B) that were 
funded by the Fund during the preceding fiscal year; 

‘‘(C) the balance of the Fund at the beginning of the preceding fiscal year; 
‘‘(D) the amounts deposited into or credited to the Fund during the pre-

ceding fiscal year; 
‘‘(E) the amount of earnings on investments of amounts in the Fund dur-

ing the preceding fiscal year; 
‘‘(F) the amount paid from the Fund during the preceding fiscal year to 

whistleblowers pursuant to subsection (a); 
‘‘(G) the amount paid from the Fund during the preceding fiscal year for 

investor education initiatives described in paragraph (1)(B); 
‘‘(H) the balance of the Fund at the end of the preceding fiscal year; and 
‘‘(I) a complete set of audited financial statements, including a balance 

sheet, income statement, and cash flow analysis. 
‘‘(g) PROTECTION OF WHISTLEBLOWERS.— 

‘‘(1) PROHIBITION AGAINST RETALIATION.— 
‘‘(A) IN GENERAL.—No employer may discharge, demote, suspend, threat-

en, harass, or in any other manner discriminate against an employee, con-
tractor, or agent in the terms and conditions of employment because of any 
lawful act done by the employee, contractor, or agent in providing informa-
tion to the Commission in accordance with subsection (a), or in assisting in 
any investigation or judicial or administrative action of the Commission 
based upon or related to such information. 

‘‘(B) ENFORCEMENT.— 
‘‘(i) CAUSE OF ACTION.—An individual who alleges discharge or other 

discrimination in violation of subparagraph (A) may bring an action 
under this subsection in the appropriate district court of the United 
States for the relief provided in subparagraph (C). 
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‘‘(ii) SUBPOENAS.—A subpoena requiring the attendance of a witness 
at a trial or hearing conducted under this section may be served at any 
place in the United States. 

‘‘(iii) STATUTE OF LIMITATIONS.—An action under this subsection may 
not be brought more than 6 years after the date on which the violation 
of subparagraph (A) occurred, or more than 3 years after the date when 
facts material to the right of action are known or reasonably should 
have been known by the employee alleging a violation of subparagraph 
(A), but in no event after 10 years after the date on which the violation 
occurs. 

‘‘(C) RELIEF.—An employee, contractor, or agent prevailing in any action 
brought under subparagraph (B) shall be entitled to all relief necessary to 
make that employee, contractor, or agent whole, including reinstatement 
with the same seniority status that the employee, contractor, or agent 
would have had, but for the discrimination, 2 times the amount of back pay, 
with interest, and compensation for any special damages sustained as a re-
sult of the discrimination, including litigation costs, expert witness fees, 
and reasonable attorneys’ fees. 

‘‘(2) CONFIDENTIALITY.— 
‘‘(A) IN GENERAL.—Except as provided in subparagraph (B), all informa-

tion provided to the Commission by a whistleblower shall be confidential 
and privileged as an evidentiary matter (and shall not be subject to civil 
discovery or other legal process) in any proceeding in any Federal or State 
court or administrative agency, and shall be exempt from disclosure, in the 
hands of an agency or establishment of the Federal Government, under the 
Freedom of Information Act (5 U.S.C. 552), or otherwise, unless and until 
required to be disclosed to a defendant or respondent in connection with a 
proceeding instituted by the Commission or any entity described in sub-
paragraph (B). For purposes of section 552 of title 5, United States Code, 
this paragraph shall be considered a statute described in subsection 
(b)(3)(B) of such section 552. Nothing herein is intended to limit the Attor-
ney General’s ability to present such evidence to a grand jury or to share 
such evidence with potential witnesses or defendants in the course of an on-
going criminal investigation. 

‘‘(B) AVAILABILITY TO GOVERNMENT AGENCIES.—Without the loss of its sta-
tus as confidential and privileged in the hands of the Commission, all infor-
mation referred to in subparagraph (A) may, in the discretion of the Com-
mission, when determined by the Commission to be necessary to accomplish 
the purposes of this Act and protect investors, be made available to— 

‘‘(i) the Attorney General of the United States, 
‘‘(ii) an appropriate regulatory authority, 
‘‘(iii) a self-regulatory organization, 
‘‘(iv) the Public Company Accounting Oversight Board, 
‘‘(v) State attorneys general in connection with any criminal inves-

tigation, and 
‘‘(vi) any appropriate State regulatory authority, 

each of which shall maintain such information as confidential and privi-
leged, in accordance with the requirements in subparagraph (A). 

‘‘(3) RIGHTS RETAINED.—Nothing in this section shall be deemed to diminish 
the rights, privileges, or remedies of any whistleblower under any Federal or 
State law, or under any collective bargaining agreement. 

‘‘(h) PROVISION OF FALSE INFORMATION.—Any whistleblower who knowingly and 
willfully makes any false, fictitious, or fraudulent statement or representation, or 
makes or uses any false writing or document knowing the same to contain any false, 
fictitious, or fraudulent statement or entry, shall not be entitled to an award under 
this section and shall be subject to prosecution under section 1001 of title 18, United 
States Code. 

‘‘(i) RULEMAKING AUTHORITY.—The Commission shall have the authority to issue 
such rules and regulations as may be necessary or appropriate to implement the 
provisions of this section. 

‘‘(j) DEFINITIONS.—For purposes of this section, the following terms have the fol-
lowing meanings: 

‘‘(1) ORIGINAL INFORMATION.—The term ‘original information’ means informa-
tion that— 

‘‘(A) is based on the direct and independent knowledge or analysis of a 
whistleblower; 

‘‘(B) is not known to the Commission from any other source, unless the 
whistleblower is the initial source of the information; and 
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‘‘(C) is not based on allegations in a judicial or administrative hearing, 
in a governmental report, hearing, audit, or investigation, or from the news 
media, unless the whistleblower is the initial source of the information that 
resulted in the judicial or administrative hearing, governmental report, 
hearing, audit, or investigation, or the news media’s report on the allega-
tions. 

‘‘(2) MONETARY SANCTIONS.—The term ‘monetary sanctions’, when used with 
respect to any judicial or administrative action, means any monies, including 
but not limited to penalties, disgorgement, and interest, ordered to be paid, and 
any monies deposited into a disgorgement fund or other fund pursuant to sec-
tion 308(b) of the Sarbanes-Oxley Act of 2002 (15 U.S.C. 7246(b)), as a result 
of such action or any settlement of such action. 

‘‘(3) RELATED ACTION.—The term ‘related action’, when used with respect to 
any judicial or administrative action brought by the Commission under the se-
curities laws, means any judicial or administrative action brought by an entity 
described in subsection (g)(2)(B) that is based upon the same original informa-
tion provided by a whistleblower pursuant to subsection (a) that led to the suc-
cessful enforcement of the Commission action. 

‘‘(4) WHISTLEBLOWER.—The term ‘whistleblower’ means an individual, or two 
or more individuals acting jointly, who submit information to the Commission 
as provided in this section.’’. 

(b) ADMINISTRATION AND ENFORCEMENT.—The Securities and Exchange Commis-
sion shall establish a separate office within the Commission to administer and en-
force the provisions of section 21F of the Securities Exchange Act of 1934, as added 
by subsection (a). Such office shall report annually to Congress on its activities, 
whistleblower complaints, and the response of the Commission to such complaints. 
SEC. 204. CONFORMING AMENDMENTS FOR WHISTLEBLOWER PROTECTION. 

(a) IN GENERAL.—Each of the following provisions is amended by inserting ‘‘and 
section 21F of the Securities Exchange Act of 1934’’ after ‘‘the Sarbanes-Oxley Act 
of 2002’’: 

(1) Section 20(d)(3)(A) of the Securities Act of 1933 (15 U.S.C. 77t(d)(3)(A)). 
(2) Section 42(e)(3)(A) of the Investment Company Act of 1940 (15 U.S.C. 80a– 

41(e)(3)(A)). 
(3) Section 209(e)(3)(A) of the Investment Advisers Act of 1940 (15 U.S.C. 

80b–9(e)(3)(A)). 
(b) SECURITIES EXCHANGE ACT.—The Securities Exchange Act of 1934 (15 U.S.C. 

78a et seq.) is amended— 
(1) in section 21(d)(3)(C)(i) (15 U.S.C. 78u(d)(3)(C)(i)), by inserting ‘‘and sec-

tion 21F of this title’’ after ‘‘the Sarbanes-Oxley Act of 2002’’; 
(2) in section 21A(d)(1) (15 U.S.C. 78u–1(d)(1))— 

(A) by striking ‘‘(subject to subsection (e))’’; and 
(B) by inserting ‘‘and section 21F of this title’’ after ‘‘the Sarbanes-Oxley 

Act of 2002’’; and 
(3) in section 21A, by striking subsection (e) and redesignating subsections (f) 

and (g) as subsection (e) and (f), respectively. 
SEC. 205. IMPLEMENTATION AND TRANSITION PROVISIONS FOR WHISTLEBLOWER PROTEC-

TIONS. 

(a) IMPLEMENTING RULES.—The Securities and Exchange Commission shall issue 
final regulations implementing the provisions of section 21F of the Securities Ex-
change Act of 1934, as added by this title, no later than 270 days after the date 
of enactment of this Act. 

(b) ORIGINAL INFORMATION.—Information submitted to the Commission by a whis-
tleblower in accordance with regulations implementing the provisions of section 21F 
of the Securities Exchange Act of 1934, as added by this title, shall not lose its sta-
tus as original information, as defined in subsection (i)(1) of such section, solely be-
cause the whistleblower submitted such information prior to the effective date of 
such regulations, provided such information was submitted after the date of enact-
ment of this Act, or related to insider trading violations for which a bounty could 
have been paid at the time such information was submitted. 

(c) AWARDS.—A whistleblower may receive an award pursuant to section 21F of 
the Securities Exchange Act of 1934, as added by this title, regardless of whether 
any violation of a provision of the securities laws, or a rule or regulation thereunder, 
underlying the judicial or administrative action upon which the award is based oc-
curred prior to the date of enactment of this Act. 
SEC. 206. COLLATERAL BARS. 

(a) SECTION 15 OF THE SECURITIES EXCHANGE ACT OF 1934.—Section 15(b)(6)(A) 
of the Securities Exchange Act of 1934 (15 U.S.C. 78o(b)(6)(A)) is amended by strik-
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ing ‘‘12 months, or bar such person from being associated with a broker or dealer,’’ 
and inserting ‘‘12 months, or bar any such person from being associated with a 
broker, dealer, investment adviser, municipal securities dealer, transfer agent, or 
nationally recognized statistical rating organization,’’. 

(b) SECTION 15B OF THE SECURITIES EXCHANGE ACT OF 1934.—Section 15B(c)(4) 
of the Securities Exchange Act of 1934 (15 U.S.C. 78o–4(c)(4)) is amended by strik-
ing ‘‘twelve months or bar any such person from being associated with a municipal 
securities dealer,’’ and inserting ‘‘12 months or bar any such person from being asso-
ciated with a broker, dealer, investment adviser, municipal securities dealer, trans-
fer agent, or nationally recognized statistical rating organization,’’. 

(c) SECTION 17A OF THE SECURITIES EXCHANGE ACT OF 1934.—Section 
17A(c)(4)(C) of the Securities Exchange Act of 1934 (15 U.S.C. 78q–1(c)(4)(C)) is 
amended by striking ‘‘twelve months or bar any such person from being associated 
with the transfer agent,’’ and inserting ‘‘12 months or bar any such person from 
being associated with any transfer agent, broker, dealer, investment adviser, munic-
ipal securities dealer, or nationally recognized statistical rating organization,’’. 

(d) SECTION 203 OF THE INVESTMENT ADVISERS ACT OF 1940.—Section 203(f) of 
the Investment Advisers Act of 1940 (15 U.S.C. 80b–3(f)) is amended by striking 
‘‘twelve months or bar any such person from being associated with an investment 
adviser,’’ and inserting ‘‘12 months or bar any such person from being associated 
with an investment adviser, broker, dealer, municipal securities dealer, transfer 
agent, or nationally recognized statistical rating organization,’’. 
SEC. 207. AIDING AND ABETTING AUTHORITY UNDER THE SECURITIES ACT AND THE INVEST-

MENT COMPANY ACT. 

(a) UNDER THE SECURITIES ACT OF 1933.—Section 15 of the Securities Act of 1933 
(15 U.S.C. 77o) is amended— 

(1) by striking ‘‘Every person who’’ and inserting ‘‘(a) CONTROLLING PER-
SONS.—Every person who’’; and 

(2) by adding at the end the following: 
‘‘(b) PROSECUTION OF PERSONS WHO AID AND ABET VIOLATIONS.—For purposes of 

any action brought by the Commission under subparagraph (b) or (d) of section 20, 
any person that knowingly or recklessly provides substantial assistance to another 
person in violation of a provision of this Act, or of any rule or regulation issued 
under this Act, shall be deemed to be in violation of such provision to the same ex-
tent as the person to whom such assistance is provided.’’. 

(c) UNDER THE INVESTMENT COMPANY ACT OF 1940.—Section 48 of the Investment 
Company Act of 1940 (15 U.S.C. 80a–48) is amended by redesignating subsection 
(b) as subsection (c) and inserting after subsection (a) the following: 

‘‘(b) For purposes of any action brought by the Commission under subsection (d) 
or (e) of section 42, any person that knowingly or recklessly provides substantial as-
sistance to another person in violation of a provision of this Act, or of any rule or 
regulation issued under this Act, shall be deemed to be in violation of such provision 
to the same extent as the person to whom such assistance is provided.’’. 
SEC. 208. AUTHORITY TO IMPOSE PENALTIES FOR AIDING AND ABETTING VIOLATIONS OF 

THE INVESTMENT ADVISERS ACT. 

Section 209 of the Investment Advisers Act of 1940 (15 U.S.C. 80b–9) is amended 
by inserting at the end the following new subsections: 

‘‘(f) AIDING AND ABETTING.—For purposes of any action brought by the Commis-
sion under subsection (e), any person that knowingly or recklessly has aided, abet-
ted, counseled, commanded, induced, or procured a violation of any provision of this 
Act, or of any rule, regulation, or order hereunder, shall be deemed to be in violation 
of such provision, rule, regulation, or order to the same extent as the person that 
committed such violation. 

‘‘(g) ENFORCEMENT BY NATIONAL SECURITIES ASSOCIATIONS.—The Commission 
may permit or require a national securities association registered under the Securi-
ties Exchange Act of 1934 to enforce compliance by its members and persons associ-
ated with its members with the provisions of this Act, the rules and regulations 
thereunder, and to adopt such rules (subject to any rule or order of the Commission 
pursuant to the Securities Exchange Act of 1934) as the association may deem nec-
essary and in the public interest to further the purposes of this Act.’’. 
SEC. 209. DEADLINE FOR COMPLETING EXAMINATIONS, INSPECTIONS AND ENFORCEMENT 

ACTIONS. 

The Securities Exchange Act of 1934 (15 U.S.C. 78a et seq.) is amended by insert-
ing after section 4D (as added by section 101) the following new section: 
‘‘SEC. 4E. DEADLINE FOR COMPLETING ENFORCEMENT INVESTIGATIONS AND COMPLIANCE 

EXAMINATIONS AND INSPECTIONS. 

‘‘(a) ENFORCEMENT INVESTIGATIONS.— 
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‘‘(1) IN GENERAL.—Not later than 180 days after the date on which Commis-
sion staff provide a written Wells notification to any person, the Commission 
staff shall either file an action against such person or provide notice to the Di-
rector of the Division of Enforcement of its intent to not file an action. 

‘‘(2) EXCEPTIONS FOR CERTAIN COMPLEX ACTIONS.—Notwithstanding paragraph 
(1), if the head of any division or office within the Commission or his designee 
determines that a particular enforcement investigation is sufficiently complex 
such that a determination regarding the filing of an action against a person 
cannot be completed within the deadline specified in paragraph (1), the head 
of any division or office within the Commission or his designee may, after pro-
viding notice to the Chairman of the Commission, extend such deadline as need-
ed for one additional 180-day period. If after the additional 180-day period the 
head of any division or office within the Commission or his designee determines 
that a particular enforcement investigation is sufficiently complex such that a 
determination regarding the filing of an action against a person cannot be com-
pleted within the additional 180-day period, the head of any division or office 
within the Commission or his designee may, after providing notice to and re-
ceiving approval of the Commission, extend such deadline as needed for one or 
more additional successive 180-day periods. 

‘‘(b) COMPLIANCE EXAMINATIONS AND INSPECTIONS.— 
‘‘(1) IN GENERAL.—Not later than 180 days after the date on which Commis-

sion staff completes the on-site portion of its compliance examination or inspec-
tion or receives all records requested from the entity being examined or in-
spected, whichever is later, Commission staff shall provide the entity being ex-
amined or inspected with written notification indicating either that the exam-
ination or inspection has concluded without findings or that the staff requests 
the entity undertake corrective action. 

‘‘(2) EXCEPTION FOR CERTAIN COMPLEX ACTIONS.—Notwithstanding paragraph 
(1), if the head of any division or office within the Commission or his designee 
determines that a particular compliance examination or inspection is suffi-
ciently complex such that a determination regarding concluding the examina-
tion or inspection or regarding the staff requests the entity undertake corrective 
action cannot be completed within the deadline specified in paragraph (1), the 
head of any division or office within the Commission or his designee may, after 
providing notice to the Chairman of the Commission, extend such deadline as 
needed for one additional 180-day period.’’. 

SEC. 210. NATIONWIDE SERVICE OF SUBPOENAS. 

(a) SECURITIES ACT OF 1933.—Section 22(a) of the Securities Act of 1933 (15 
U.S.C. 77v(a)) is amended by inserting after the second sentence the following: ‘‘In 
any action or proceeding instituted by the Commission under this title in a United 
States district court for any judicial district, subpoenas issued to compel the attend-
ance of witnesses or the production of documents or tangible things (or both) at a 
hearing or trial may be served at any place within the United States.’’. 

(b) SECURITIES EXCHANGE ACT OF 1934.—Section 27 of the Securities Exchange 
Act of 1934 (15 U.S.C. 78aa) is amended by inserting after the third sentence the 
following: ‘‘In any action or proceeding instituted by the Commission under this title 
in a United States district court for any judicial district, subpoenas issued to compel 
the attendance of witnesses or the production of documents or tangible things (or 
both) at a hearing or trial may be served at any place within the United States.’’. 

(c) INVESTMENT COMPANY ACT OF 1940.—Section 44 of the Investment Company 
Act of 1940 (15 U.S.C. 80a–43) is amended by inserting after the fourth sentence 
the following: ‘‘In any action or proceeding instituted by the Commission under this 
title in a United States district court for any judicial district, subpoenas issued to 
compel the attendance of witnesses or the production of documents or tangible 
things (or both) at a hearing or trial may be served at any place within the United 
States.’’. 

(d) INVESTMENT ADVISERS ACT OF 1940.—Section 214 of the Investment Advisers 
Act of 1940 (15 U.S.C. 80b–14) is amended by inserting after the third sentence the 
following: ‘‘In any action or proceeding instituted by the Commission under this title 
in a United States district court for any judicial district, subpoenas issued to compel 
the attendance of witnesses or the production of documents or tangible things (or 
both) at a hearing or trial may be served at any place within the United States.’’. 
SEC. 211. AUTHORITY TO IMPOSE CIVIL PENALTIES IN CEASE AND DESIST PROCEEDINGS. 

(a) UNDER THE SECURITIES ACT OF 1933.—Section 8A of the Securities Act of 1933 
(15 U.S.C. 77h–1) is amended by adding at the end the following new subsection: 

‘‘(g) AUTHORITY TO IMPOSE MONEY PENALTIES.— 
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‘‘(1) GROUNDS FOR IMPOSING.—In any cease-and-desist proceeding under sub-
section (a), the Commission may impose a civil penalty on a person if it finds, 
on the record after notice and opportunity for hearing, that— 

‘‘(A) such person— 
‘‘(i) is violating or has violated any provision of this title, or any rule 

or regulation thereunder; or 
‘‘(ii) is or was a cause of the violation of any provision of this title, 

or any rule or regulation thereunder; and 
‘‘(B) such penalty is in the public interest. 

‘‘(2) MAXIMUM AMOUNT OF PENALTY.— 
‘‘(A) FIRST TIER.—The maximum amount of penalty for each act or omis-

sion described in paragraph (1) shall be $7,500 for a natural person or 
$75,000 for any other person. 

‘‘(B) SECOND TIER.—Notwithstanding paragraph (A), the maximum 
amount of penalty for each such act or omission shall be $75,000 for a nat-
ural person or $375,000 for any other person if the act or omission de-
scribed in paragraph (1) involved fraud, deceit, manipulation, or deliberate 
or reckless disregard of a regulatory requirement. 

‘‘(C) THIRD TIER.—Notwithstanding paragraphs (A) and (B), the maximum 
amount of penalty for each such act or omission shall be $150,000 for a nat-
ural person or $725,000 for any other person if— 

‘‘(i) the act or omission described in paragraph (1) involved fraud, de-
ceit, manipulation, or deliberate or reckless disregard of a regulatory 
requirement; and 

‘‘(ii) such act or omission directly or indirectly resulted in substantial 
losses or created a significant risk of substantial losses to other persons 
or resulted in substantial pecuniary gain to the person who committed 
the act or omission. 

‘‘(3) EVIDENCE CONCERNING ABILITY TO PAY.—In any proceeding in which the 
Commission may impose a penalty under this section, a respondent may present 
evidence of the respondent’s ability to pay such penalty. The Commission may, 
in its discretion, consider such evidence in determining whether such penalty 
is in the public interest. Such evidence may relate to the extent of such person’s 
ability to continue in business and the collectability of a penalty, taking into 
account any other claims of the United States or third parties upon such per-
son’s assets and the amount of such person’s assets.’’. 

(b) UNDER THE SECURITIES EXCHANGE ACT OF 1934.—Subsection (a) of section 21B 
of the Securities Exchange Act of 1934 (15 U.S.C. 78u–2(a)) is amended— 

(1) by striking ‘‘(a) COMMISSION AUTHORITY TO ASSESS MONEY PENALTIES.— 
In any proceeding’’ and inserting the following: 

‘‘(a) COMMISSION AUTHORITY TO ASSESS MONEY PENALTIES.— 
‘‘(1) IN GENERAL.—In any proceeding’’; 
(2) by redesignating paragraphs (1) through (4) of such subsection as subpara-

graphs (A) through (D), respectively, and moving such redesignated subpara-
graphs and the matter following such subparagraphs 2 ems to the right; and 

(3) by adding at the end of such subsection the following new paragraph: 
‘‘(2) CEASE-AND-DESIST PROCEEDINGS.—In any proceeding instituted pursuant 

to section 21C of this title against any person, the Commission may impose a 
civil penalty if it finds, on the record after notice and opportunity for hearing, 
that such person— 

‘‘(A) is violating or has violated any provision of this title, or any rule or 
regulation thereunder; or 

‘‘(B) is or was a cause of the violation of any provision of this title, or 
any rule or regulation thereunder.’’. 

(c) UNDER THE INVESTMENT COMPANY ACT OF 1940.—Paragraph (1) of section 9(d) 
of the Investment Company Act of 1940 (15 U.S.C. 80a–9(d)(1)) is amended— 

(1) by striking ‘‘(1) AUTHORITY OF COMMISSION.—In any proceeding’’ and in-
serting the following: 

‘‘(1) AUTHORITY OF COMMISSION.— 
‘‘(A) IN GENERAL.—In any proceeding’’; 

(2) by redesignating subparagraphs (A) through (C) of such paragraph as 
clauses (i) through (iii), respectively, and by moving such redesignated clauses 
and the matter following such subparagraphs 2 ems to the right; and 

(3) by adding at the end of such paragraph the following new subparagraph: 
‘‘(B) CEASE-AND-DESIST PROCEEDINGS.—In any proceeding instituted pur-

suant to subsection (f) against any person, the Commission may impose a 
civil penalty if it finds, on the record after notice and opportunity for hear-
ing, that such person— 
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‘‘(i) is violating or has violated any provision of this title, or any rule 
or regulation thereunder; or 

‘‘(ii) is or was a cause of the violation of any provision of this title, 
or any rule or regulation thereunder.’’. 

(d) UNDER THE INVESTMENT ADVISERS ACT OF 1940.—Paragraph (1) of section 
203(i) of the Investment Advisers Act of 1940 (15 U.S.C. 80b–3(i)(1)) is amended— 

(1) by striking ‘‘(1) AUTHORITY OF COMMISSION.—In any proceeding’’ and in-
serting the following: 

‘‘(1) AUTHORITY OF COMMISSION.— 
‘‘(A) IN GENERAL.—In any proceeding’’; 

(2) by redesignating subparagraphs (A) through (D) of such paragraph as 
clauses (i) through (iv), respectively, and moving such redesignated clauses and 
the matter following such subparagraphs 2 ems to the right; and 

(3) by adding at the end of such paragraph the following new subparagraph: 
‘‘(B) CEASE-AND-DESIST PROCEEDINGS.—In any proceeding instituted pur-

suant to subsection (k) against any person, the Commission may impose a 
civil penalty if it finds, on the record after notice and opportunity for hear-
ing, that such person— 

‘‘(i) is violating or has violated any provision of this title, or any rule 
or regulation thereunder; or 

‘‘(ii) is or was a cause of the violation of any provision of this title, 
or any rule or regulation thereunder.’’. 

SEC. 212. FORMERLY ASSOCIATED PERSONS. 

(a) MEMBER OR EMPLOYEE OF THE MUNICIPAL SECURITIES RULEMAKING BOARD.— 
Section 15B(c)(8) of the Securities Exchange Act of 1934 (15 U.S.C. 78o–4(c)(8)) is 
amended by striking ‘‘any member or employee’’ and inserting ‘‘any person who is, 
or at the time of the alleged misconduct was, a member or employee’’. 

(b) PERSON ASSOCIATED WITH A GOVERNMENT SECURITIES BROKER OR DEALER.— 
Section 15C of the Securities Exchange Act of 1934 (15 U.S.C. 78o–5) is amended— 

(1) in subsection (c)(1)(C), by striking ‘‘or seeking to become associated,’’ and 
inserting ‘‘seeking to become associated, or, at the time of the alleged mis-
conduct, associated or seeking to become associated’’; 

(2) in subsection (c)(2)(A), by inserting ‘‘, seeking to become associated, or, at 
the time of the alleged misconduct, associated or seeking to become associated’’ 
after ‘‘any person associated’’; and 

(3) in subsection (c)(2)(B), by inserting ‘‘, seeking to become associated, or, at 
the time of the alleged misconduct, associated or seeking to become associated’’ 
after ‘‘any person associated’’. 

(c) PERSON ASSOCIATED WITH A MEMBER OF A NATIONAL SECURITIES EXCHANGE 
OR REGISTERED SECURITIES ASSOCIATION.—Section 21(a)(1) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78u(a)(1)) is amended by inserting ‘‘, or, as to any 
act or practice, or omission to act, while associated with a member, formerly associ-
ated’’ after ‘‘member or a person associated’’. 

(d) PARTICIPANT OF A REGISTERED CLEARING AGENCY.—Section 21(a)(1) of the Se-
curities Exchange Act of 1934 (15 U.S.C. 78u(a)(1)) is amended by inserting ‘‘or, as 
to any act or practice, or omission to act, while a participant, was a participant,’’ 
after ‘‘in which such person is a participant,’’. 

(e) OFFICER OR DIRECTOR OF A SELF-REGULATORY ORGANIZATION.—Section 19(h)(4) 
of the Securities Exchange Act of 1934 (15 U.S.C. 78s(h)(4)) is amended— 

(1) by striking ‘‘any officer or director’’ and inserting ‘‘any person who is, or 
at the time of the alleged misconduct was, an officer or director’’; and 

(2) by striking ‘‘such officer or director’’ and inserting ‘‘such person’’. 
(f) OFFICER OR DIRECTOR OF AN INVESTMENT COMPANY.—Section 36(a) of the In-

vestment Company Act of 1940 (15 U.S.C. 80a–35(a)) is amended— 
(1) by striking ‘‘a person serving or acting’’ and inserting ‘‘a person who is, 

or at the time of the alleged misconduct was, serving or acting’’; and 
(2) by striking ‘‘such person so serves or acts’’ and inserting ‘‘such person so 

serves or acts, or at the time of the alleged misconduct, so served or acted’’. 
(g) PERSON ASSOCIATED WITH A PUBLIC ACCOUNTING FIRM.— 

(1) SARBANES-OXLEY ACT OF 2002 AMENDMENT.—Section 2(a)(9) of the Sar-
banes-Oxley Act of 2002 (15 U.S.C. 7201(9)) is amended by adding at the end 
the following new subparagraph: 

‘‘(C) INVESTIGATIVE AND ENFORCEMENT AUTHORITY.—For purposes of the 
provisions of sections 3(c), 101(c), 105, and 107(c) and Board or Commission 
rules thereunder, except to the extent specifically excepted by such rules, 
the terms defined in subparagraph (A) shall include any person associated, 
seeking to become associated, or formerly associated with a public account-
ing firm, except— 

VerDate Mar 15 2010 14:59 Dec 21, 2010 Jkt 099006 PO 00000 Frm 00016 Fmt 6659 Sfmt 6621 E:\HR\OC\HR687P1.XXX HR687P1W
R

ei
er

-A
vi

le
s 

on
 D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 H
E

A
R

IN
G



17 

‘‘(i) the authority to conduct an investigation of such person under 
section 105(b) shall apply only with respect to any act or practice, or 
omission to act, while such person was associated or seeking to become 
associated with a registered public accounting firm; and 

‘‘(ii) the authority to commence a proceeding under section 105(c)(1), 
or impose disciplinary sanctions under section 105(c)(4), against such 
person shall apply only on— 

‘‘(I) the basis of conduct occurring while such person was associ-
ated or seeking to become associated with a registered public ac-
counting firm; or 

‘‘(II) non-cooperation as described in section 105(b)(3) with re-
spect to a demand in a Board investigation for testimony, docu-
ments, or other information relating to a period when such person 
was associated or seeking to become associated with a registered 
public accounting firm.’’. 

(2) SECURITIES EXCHANGE ACT OF 1934 AMENDMENT.—Section 21(a)(1) of the 
Securities Exchange Act of 1934 (15 U.S.C. 78u(a)(1)) is amended by striking 
‘‘or a person associated with such a firm’’ and inserting ‘‘, a person associated 
with such a firm, or, as to any act, practice, or omission to act while associated 
with such firm, a person formerly associated with such a firm’’. 

(h) SUPERVISORY PERSONNEL OF AN AUDIT FIRM.—Section 105(c)(6) of the Sar-
banes-Oxley Act of 2002 (15 U.S.C. 7215(c)(6)) is amended— 

(1) in subparagraph (A), by striking ‘‘the supervisory personnel’’ and inserting 
‘‘any person who is, or at the time of the alleged failure reasonably to supervise 
was, a supervisory person’’; and 

(2) in subparagraph (B)— 
(A) by striking ‘‘No associated person’’ and inserting ‘‘No current or 

former supervisory person’’; and 
(B) by striking ‘‘any other person’’ and inserting ‘‘any associated person’’. 

(i) MEMBER OF THE PUBLIC COMPANY ACCOUNTING OVERSIGHT BOARD.—Section 
107(d)(3) of the Sarbanes-Oxley Act of 2002 (15 U.S.C. 7217(d)(3)) is amended by 
striking ‘‘any member’’ and inserting ‘‘any person who is, or at the time of the al-
leged misconduct was, a member’’. 
SEC. 213. SHARING PRIVILEGED INFORMATION WITH OTHER AUTHORITIES. 

Section 24 of the Securities Exchange Act of 1934 (15 U.S.C. 78x) is amended— 
(1) by redesignating subsections (d) and (e) as subsections (e) and (f), respec-

tively; 
(2) in subsection (e), as redesignated, by striking ‘‘as provided in subsection 

(e)’’ and inserting ‘‘as provided in subsection (f)’’; and 
(3) by inserting after subsection (c) the following new subsection: 

‘‘(d) SHARING PRIVILEGED INFORMATION WITH OTHER AUTHORITIES.— 
‘‘(1) PRIVILEGED INFORMATION PROVIDED BY THE COMMISSION.—The Commis-

sion shall not be deemed to have waived any privilege applicable to any infor-
mation by transferring that information to or permitting that information to be 
used by— 

‘‘(A) any agency (as defined in section 6 of title 18, United States Code); 
‘‘(B) any foreign securities authority; 
‘‘(C) the Public Company Accounting Oversight Board; 
‘‘(D) any self-regulatory organization; 
‘‘(E) any foreign law enforcement authority; or 
‘‘(F) any State securities or law enforcement authority. 

‘‘(2) NON-DISCLOSURE OF PRIVILEGED INFORMATION PROVIDED TO THE COMMIS-
SION.—Except as provided in subsection (f), the Commission shall not be com-
pelled to disclose privileged information obtained from any foreign securities au-
thority, or foreign law enforcement authority, if the authority has in good faith 
determined and represented to the Commission that the information is privi-
leged. 

‘‘(3) NON-WAIVER OF PRIVILEGED INFORMATION PROVIDED TO THE COMMIS-
SION.— 

‘‘(A) IN GENERAL.—Federal agencies, State securities and law enforcement 
authorities, self-regulatory organizations, and the Public Company Account-
ing Oversight Board shall not be deemed to have waived any privilege ap-
plicable to any information by transferring that information to or permit-
ting that information to be used by the Commission. 

‘‘(B) EXCEPTION WITH RESPECT TO CERTAIN ACTIONS.—The provisions of 
subparagraph (A) shall not apply to a self-regulatory organization or the 
Public Company Accounting Oversight Board with respect to information 
used by the Commission in an action against such organization. 
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‘‘(4) DEFINITIONS.—For purposes of this subsection: 
‘‘(A) The term ‘privilege’ includes any work-product privilege, attorney-cli-

ent privilege, governmental privilege, or other privilege recognized under 
Federal, foreign, or State law. 

‘‘(B) The term ‘foreign law enforcement authority’ means any foreign au-
thority that is empowered under foreign law to detect, investigate or pros-
ecute potential violations of law. 

‘‘(C) The term ‘State securities or law enforcement authority’ means the 
authority of any State or territory that is empowered under State or terri-
tory law to detect, investigate or prosecute potential violations of law.’’. 

SEC. 214. EXPANDED ACCESS TO GRAND JURY MATERIAL. 

(a) IN GENERAL.—Title VI of the Sarbanes-Oxley Act of 2002 is amended by add-
ing at the end the following new section: 
‘‘SEC. 605. ACCESS TO GRAND JURY INFORMATION. 

‘‘(a) DISCLOSURE.— 
‘‘(1) IN GENERAL.—Upon motion of an attorney for the government, a court 

may direct disclosure of matters occurring before a grand jury during an inves-
tigation of conduct that may constitute a violation of any provision of the securi-
ties laws to the Commission for use in relation to any matter within the juris-
diction of the Commission. 

‘‘(2) SUBSTANTIAL NEED REQUIRED.—A court may issue an order under para-
graph (1) only upon a finding of a substantial need in the public interest. 

‘‘(b) USE OF MATTER.—A person to whom a matter has been disclosed under this 
section shall not use such matter other than for the purpose for which such disclo-
sure was authorized. 

‘‘(c) DEFINITIONS.—As used in this section, the terms ‘attorney for the government’ 
and ‘grand jury information’ have the meanings given to those terms in section 3322 
of title 18, United States Code.’’. 

(b) CONFORMING AMENDMENT.—The table of contents in section 1(b) of the Sar-
banes-Oxley Act of 2002 is amended by inserting after the item relating to section 
604 the following: 
‘‘Sec. 605. Access to grand jury information.’’. 

SEC. 215. AIDING AND ABETTING STANDARD OF KNOWLEDGE SATISFIED BY RECKLESSNESS. 

Section 20(e) of the Securities Exchange Act of 1934 (15 U.S.C. 78t(e)) is amended 
by inserting ‘‘or recklessly’’ after ‘‘knowingly’’. 
SEC. 216. EXTRATERRITORIAL JURISDICTION OF THE ANTIFRAUD PROVISIONS OF THE FED-

ERAL SECURITIES LAWS. 

(a) UNDER THE SECURITIES ACT OF 1933.—Section 22 of the Securities Act of 1933 
(15 U.S.C. 77v(a)) is amended by adding at the end the following new subsection: 

‘‘(c) EXTRATERRITORIAL JURISDICTION.—The jurisdiction of the district courts of the 
United States and the United States courts of any Territory described under sub-
section (a) includes violations of section 17(a), and all suits in equity and actions 
at law under that section, involving— 

‘‘(1) conduct within the United States that constitutes significant steps in fur-
therance of the violation, even if the securities transaction occurs outside the 
United States and involves only foreign investors; or 

‘‘(2) conduct occurring outside the United States that has a foreseeable sub-
stantial effect within the United States.’’. 

(b) UNDER THE SECURITIES EXCHANGE ACT OF 1934.—Section 27 of the Securities 
Exchange Act of 1934 (15 U.S.C. 78aa) is amended— 

(1) by striking ‘‘The district’’ and inserting the following: 
‘‘(a) IN GENERAL.—The district’’; and 

(2) by inserting at the end the following new subsection: 
‘‘(b) EXTRATERRITORIAL JURISDICTION.—The jurisdiction of the district courts of 

the United States and the United States courts of any Territory or other place sub-
ject to the jurisdiction of the United States described under subsection (a) includes 
violations of the antifraud provisions of this title, and all suits in equity and actions 
at law under those provisions, involving— 

‘‘(1) conduct within the United States that constitutes significant steps in fur-
therance of the violation, even if the securities transaction occurs outside the 
United States and involves only foreign investors; or 

‘‘(2) conduct occurring outside the United States that has a foreseeable sub-
stantial effect within the United States.’’. 

(c) UNDER THE INVESTMENT ADVISERS ACT OF 1940.—Section 214 of the Invest-
ment Advisers Act of 1940 (15 U.S.C. 80b–14) is amended— 

(1) by striking ‘‘The district’’ and inserting the following: 
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‘‘(a) IN GENERAL.—The district’’; and 
(2) by inserting at the end the following new subsection: 

‘‘(b) EXTRATERRITORIAL JURISDICTION.—The jurisdiction of the district courts of 
the United States and the United States courts of any Territory or other place sub-
ject to the jurisdiction of the United States described under subsection (a) includes 
violations of section 206, and all suits in equity and actions at law under that sec-
tion, involving— 

‘‘(1) conduct within the United States that constitutes significant steps in fur-
therance of the violation, even if the violation is committed by a foreign adviser 
and involves only foreign investors; or 

‘‘(2) conduct occurring outside the United States that has a foreseeable sub-
stantial effect within the United States.’’. 

SEC. 217. FIDELITY BONDING. 

Section 17(g) of the Investment Company Act of 1940 (15 U.S.C. 80a–17(g)) is 
amended to read as follows: 

‘‘(g) FIDELITY BONDING.— 
‘‘(1) IN GENERAL.—The Commission is authorized to require that a registered 

management company provide and maintain a fidelity bond against loss as to 
any officer or employee who has access to securities or funds of the company, 
either directly or through authority to draw upon such funds or to direct gen-
erally the disposition of such securities (unless the officer or employee has such 
access solely through his position as an officer or employee of a bank), in such 
form and amount as the Commission may prescribe by rule, regulation, or order 
for the protection of investors. 

‘‘(2) DEFINITIONS.—For purposes of this subsection: 
‘‘(A) MANAGEMENT COMPANY.—The term ‘management company’ has the 

meaning given such term under section 4 of the Investment Company Act 
of 1940. 

‘‘(B) OFFICER OR EMPLOYEE.—The term ‘officer or employee’ means— 
‘‘(i) any officer or employee of the management company; and; 
‘‘(ii) any officer or employee of any investment adviser to the manage-

ment company, or of any affiliated company of any such investment ad-
viser, as the Commission may prescribe by rule, regulation, or order for 
the protection of investors. 

‘‘(C) OTHER DEFINITIONS.—The terms ‘affiliated company’ and ‘investment 
adviser’ shall have the meaning given such terms under section 2 of the In-
vestment Company Act of 1940.’’. 

SEC. 218. ENHANCED SEC AUTHORITY TO CONDUCT SURVEILLANCE AND RISK ASSESSMENT. 

(a) SECURITIES EXCHANGE ACT OF 1934 AMENDMENTS.—Section 17(b) of the Secu-
rities Exchange Act of 1934 (15 U.S.C. 78q(b)) is amended by adding at the end the 
following new paragraph: 

‘‘(5) SURVEILLANCE AND RISK ASSESSMENT.—All persons described in sub-
section (a) of this section are subject at any time, or from time to time, to such 
reasonable periodic, special, or other information and document requests by rep-
resentatives of the Commission as the Commission by rule or order deems nec-
essary or appropriate to conduct surveillance or risk assessments of the securi-
ties markets, persons registered with the Commission under this title, or other-
wise in furtherance of the purposes of this title.’’. 

(b) INVESTMENT COMPANY ACT OF 1940 AMENDMENTS.—Section 31(b) of the In-
vestment Company Act of 1940 (15 U.S.C. 80a–30(b)), as amended by section 
106(a)(2), is further amended by adding at the end the following new paragraph: 

‘‘(5) SURVEILLANCE AND RISK ASSESSMENT.—All persons described in para-
graph (1) are subject at any time, or from time to time, to such reasonable peri-
odic, special, or other information and document requests by representatives of 
the Commission as the Commission by rule or order deems necessary or appro-
priate to conduct surveillance or risk assessments of the securities markets, per-
sons registered with the Commission under this title, or otherwise in further-
ance of the purposes of this title.’’. 

(c) INVESTMENT ADVISERS ACT OF 1940 AMENDMENTS.—Section 204 of the Invest-
ment Advisers Act of 1940 (15 U.S.C. 80b–4), as amended by section 106(b), is fur-
ther amended by adding at the end the following new subsection: 

‘‘(e) SURVEILLANCE AND RISK ASSESSMENT.—All persons described in subsection (a) 
are subject at any time, or from time to time, to such reasonable periodic, special, 
or other information and document requests by representatives of the Commission 
as the Commission by rule or order deems necessary or appropriate to conduct sur-
veillance or risk assessments of the securities markets, persons registered with the 
Commission under this title, or otherwise in furtherance of the purposes of this 
title.’’. 
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SEC. 219. INVESTMENT COMPANY EXAMINATIONS. 

Section 31(b)(1) of the Investment Company Act of 1940 (15 U.S.C. 80a–30) is 
amended to read as follows: 

‘‘(1) IN GENERAL.—All records of each registered investment company, and 
each underwriter, broker, dealer, or investment adviser that is a majority- 
owned subsidiary of such a company, shall be subject at any time, or from time 
to time, to such reasonable periodic, special, or other examinations by rep-
resentatives of the Commission as the Commission deems necessary or appro-
priate in the public interest or for the protection of investors.’’. 

SEC. 220. CONTROL PERSON LIABILITY UNDER THE SECURITIES EXCHANGE ACT. 

Section 20(a) of the Securities Exchange Act of 1934 (15 U.S.C. 78t(a)) is amended 
by inserting after ‘‘controlled person is liable,’’ the following: ‘‘including to the Com-
mission in any action brought under paragraph (1) or (3) of section 21(d),’’. 
SEC. 221. ENHANCED APPLICATION OF ANTI-FRAUD PROVISIONS. 

The Securities Exchange Act of 1934 (15 U.S.C. 78a et seq.) is amended— 
(1) in section 9— 

(A) by striking ‘‘registered on a national securities exchange’’ each place 
it appears and inserting ‘‘other than a government security’’; 

(B) in subsection (b), by striking ‘‘by use of any facility of a national secu-
rities exchange,’’; and 

(C) in subsection (c), by inserting after ‘‘unlawful for any’’ the following: 
‘‘broker, dealer, or’’; 

(2) in section 10(a)(1), by striking ‘‘registered on a national securities ex-
change’’ and inserting ‘‘other than a government security’’; and 

(3) in section 15(c)(1)(A), by striking ‘‘otherwise than on a national securities 
exchange of which it is a member’’. 

SEC. 222. SEC AUTHORITY TO ISSUE RULES ON PROXY ACCESS. 

Section 14(a) of the Securities Exchange Act of 1934 (15 U.S.C. 78n(a)) is amend-
ed— 

(1) by inserting ‘‘(1)’’ after ‘‘(a)’’; and 
(2) by adding at the end the following: 

‘‘(2) The authority of the Commission to prescribe rules and regulations under 
paragraph (1) includes rules and regulations that require the inclusion and set pro-
cedures relating to the inclusion, in a solicitation of a proxy or consent or authoriza-
tion by or on behalf of an issuer, of a nominee or nominees submitted by share-
holders to serve on the issuer’s board of directors.’’. 

TITLE III—COMMISSION FUNDING AND 
ORGANIZATION 

SEC. 301. AUTHORIZATION OF APPROPRIATIONS. 

Section 35 of the Securities Exchange Act of 1934 (15 U.S.C. 78kk) is amended 
to read as follows: 
‘‘SEC. 35. AUTHORIZATION OF APPROPRIATIONS. 

‘‘In addition to any other funds authorized to be appropriated to the Commission, 
there are authorized to be appropriated to carry out the functions, powers, and du-
ties of the Commission— 

‘‘(1) for fiscal year 2010, $1,115,000,000; 
‘‘(2) for fiscal year 2011, $1,300,000,000; 
‘‘(3) for fiscal year 2012, $1,500,000,000; 
‘‘(4) for fiscal year 2013, $1,750,000,000; 
‘‘(5) for fiscal year 2014, $2,000,000,000; and 
‘‘(6) for fiscal year 2015, $2,250,000,000.’’. 

SEC. 302. INVESTMENT ADVISER REGULATION FUNDING. 

Section 203 of the Investment Advisers Act of 1940 (15 U.S.C. 80b–3) is amended 
by adding at the end the following new subsection: 

‘‘(l) ANNUAL ASSESSMENT.— 
‘‘(1) IN GENERAL.—The Commission shall, in accordance with this subsection, 

promulgate rules pursuant to which it may collect from investment advisers re-
quired to register with the Commission under this title, fees designed to help 
recover the cost of inspections and examinations of registered investment advis-
ers conducted by the Commission pursuant to this title. 

‘‘(2) FEE PAYMENT REQUIRED.—An investment adviser shall, at the time of reg-
istration with the Commission, and each fiscal year thereafter during which 
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such adviser is so registered, pay to the Commission a fair and reasonable fee 
determined by the Commission. In determining such fee, the Commission shall 
consider objective factors such as— 

‘‘(A) the investment adviser’s size; 
‘‘(B) the number of clients of the investment adviser; 
‘‘(C) the types of clients of the investment adviser; and 
‘‘(D) such other relevant factors as the Commission determines to be ap-

propriate. 
‘‘(3) AMOUNT AND USE OF FEES.— 

‘‘(A) MINIMUM AGGREGATE AMOUNT.—The aggregate amount of fees deter-
mined by the Commission under this subsection for any fiscal year shall be 
greater than the amount the Commission spent on inspections and exami-
nations of registered investment advisers during the 2009 fiscal year. 

‘‘(B) EXCESS FEES.—The Commission may retain any excess fees collected 
under this subsection during a fiscal year for application towards the costs 
of inspections and examinations of investment advisers in future fiscal 
years. 

‘‘(4) REVIEW AND ADJUSTMENT OF FEES.—The Commission may review fee 
rates established pursuant to this section before the end of any fiscal year and 
make any appropriate adjustments prior to collecting any such fee in the fol-
lowing fiscal year. 

‘‘(5) PENALTY FEE.—The Commission shall prescribe by rule or regulation an 
additional fee to be assessed as a penalty for late payment of fees required by 
this subsection. 

‘‘(6) JUDICIAL REVIEW.—Increases or decreases in fees made pursuant to this 
section shall not be subject to judicial review.’’. 

SEC. 303. AMENDMENTS TO SECTION 31 OF THE SECURITIES EXCHANGE ACT OF 1934. 

Section 31 of the Securities Exchange Act of 1934 (15 U.S.C. 78ee) is amended— 
(1) in subsection (e)(2), by striking ‘‘September 30’’ and inserting ‘‘September 

25’’; 
(2) in subsection (g), by striking ‘‘April 30’’ and inserting ‘‘August 31’’; and 
(3) in subsection (j)(2)— 

(A) by striking ‘‘5 months’’ and inserting ‘‘4 months’’; and 
(B) by striking ‘‘(including fees collected during such 5-month period and 

assessments collected under subsection (d))’’ and inserting ‘‘(including fees 
estimated to be collected under subsections (b) and (c) prior to the effective 
date of the uniform adjusted rate and assessments estimated to be collected 
under subsection (d))’’. 

SEC. 304. COMMISSION ORGANIZATIONAL STUDY AND REFORM. 

(a) STUDY REQUIRED.— 
(1) IN GENERAL.—Not later than the end of the 90-day period beginning on 

the date of the enactment of this Act, the Securities and Exchange Commission 
(hereinafter in this section referred to as the ‘‘SEC’’) shall hire an independent 
consultant of high caliber and with expertise in organizational restructuring 
and the operations of capital markets to examine the internal operations, struc-
ture, funding, and the need for comprehensive reform of the SEC, as well as 
the SEC’s relationship with the reliance on self-regulatory organizations and 
other entities relevant to the regulation of securities and the protection of secu-
rities investors that are under the SEC’s oversight. 

(2) SPECIFIC AREAS FOR STUDY.—The study required under paragraph (1) 
shall, at a minimum, include the study of— 

(A) the possible elimination of unnecessary or redundant units at the 
SEC; 

(B) improving communications between SEC offices and divisions; 
(C) the need to put in place a clear chain-of-command structure, particu-

larly for enforcement examinations and compliance inspections; 
(D) the effect of high-frequency trading and other technological advances 

on the market and what the SEC requires to monitor the effect of such 
trading and advances on the market; 

(E) the SEC’s hiring authorities, workplace policies, and personal prac-
tices, including— 

(i) whether there is a need to further streamline hiring authorities 
for those who are not lawyers, accountants, compliance examiners, or 
economists; 

(ii) whether there is a need for further pay reforms; 
(iii) the diversity of skill sets of SEC employees and whether the 

present skill set diversity efficiently and effectively fosters the SEC’s 
mission of investor protection; and 
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(iv) the application of civil service laws by the SEC; 
(F) whether the SEC’s oversight and reliance on self-regulatory organiza-

tions promotes efficient and effective governance for the securities markets; 
and 

(G) whether adjusting the SEC’s reliance on self-regulatory organizations 
is necessary to promote more efficient and effective governance for the secu-
rities markets. 

(b) CONSULTANT REPORT.—Not later than the end of the 150-day period after 
being retained, the independent consultant hired pursuant to subsection (a)(1) shall 
issue a report to the SEC and the Congress containing— 

(1) a detailed description of any findings and conclusions made while carrying 
out the study required under subsection (a)(1); 

(2) recommendations for legislative, regulatory, or administrative action that 
the consultant determines appropriate to enable the SEC and other entities on 
which it reports to perform their statutorily or otherwise mandated missions. 

(c) SEC REPORT.—Not later than the end of the 6-month period beginning on the 
date the consultant issues the report under subsection (b), and every 6-months 
thereafter during the 2-year period following the date on which the consultant 
issues such report, the SEC shall issue a report to the Committee on Financial Serv-
ices of the House of Representatives and the Committee on Banking, Housing, and 
Urban Affairs of the Senate describing the SEC’s implementation of the regulatory 
and administrative recommendations contained in the consultant’s report. 
SEC. 305. CAPITAL MARKETS SAFETY BOARD. 

There is established within the Securities and Exchange Commission an office to 
be known as the Capital Markets Safety Board whose purpose shall be to conduct 
investigations, at the direction of the Commission, of failed institutions registered 
with the Commission, to determine what caused such institutions to fail. Upon the 
conclusion of an investigation, the Board shall make available on the Commission’s 
website a report of its findings, including recommendations regarding how others 
can avoid similar mistakes. No information that may compromise an ongoing Fed-
eral investigation shall be made available in any such report. 
SEC. 306. REPORT ON IMPLEMENTATION OF ‘‘POST-MADOFF REFORMS’’. 

(a) IN GENERAL.—Not later than 6 months after the date of the enactment of this 
Act, the Securities and Exchange Commission shall provide to the Committee on Fi-
nancial Services of the House of Representatives and the Committee on Banking, 
Housing, and Urban Affairs of the Senate a report describing the implementation 
of reforms outlined by the Commission in the wake of the discovery of fraud by Ber-
nie Madoff. 

(b) CONTENTS OF REPORT.—The report required by subsection (a) shall include an 
analysis of— 

(1) how many of the post-Madoff reforms have been implemented and to what 
extent; and 

(2) whether there is overlap between any of the Commission’s reform pro-
posals and those recommended by the Inspector General of the Commission. 

(c) PUBLICATION OF REPORT.—The Commission and the Committees referred to in 
subsection (a) shall publish the report required by such subsection on their Web 
sites. 
SEC. 307. JOINT ADVISORY COMMITTEE. 

The Securities and Exchange Commission and the Commodities Futures Trading 
Commission may jointly form and operate a joint advisory committee composed of 
members of each Commission and industry experts and participants. The purposes 
of such an advisory committee include— 

(1) considering and developing solutions to emerging and ongoing issues of 
common interest in the futures and securities markets; 

(2) identifying emerging regulatory risks and assess and quantify their impli-
cations for investors and other market participants, and provide recommenda-
tions for solutions; 

(3) serving as a vehicle for discussion and communication on regulatory issues 
of mutual concerns affecting each Commission, the regulated markets, and the 
industry generally; and 

(4) reporting regularly to each Commission and to Congress on its activities. 
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TITLE IV—ADDITIONAL COMMISSION 
REFORMS 

SEC. 401. REGULATION OF SECURITIES LENDING. 

Section 10 of the Securities Exchange Act of 1934 (15 U.S.C. 78j) is amended by 
adding at the end the following new subsection: 

‘‘(c)(1) To effect, accept, or facilitate a transaction involving the loan or borrowing 
of securities in contravention of such rules and regulations as the Commission may 
prescribe as necessary or appropriate in the public interest or for the protection of 
investors. 

‘‘(2) Nothing in paragraph (1) shall be construed to limit the authority of an ap-
propriate Federal banking agency (as defined in section 3 of the Federal Deposit In-
surance Act (12 U.S.C. 1813(q))), the National Credit Union Administration, or any 
other Federal department or agency identified under law as having a systemic risk 
responsibility from prescribing rules or regulations to impose restrictions on trans-
actions involving the loan or borrowing of securities in order to protect the safety 
and soundness of a financial institution or to protect the financial system from sys-
temic risk.’’. 
SEC. 402. LOST AND STOLEN SECURITIES. 

Section 17(f)(1) of the Securities Exchange Act of 1934 (15 U.S.C. 78q(f)(1)) is 
amended— 

(1) in subparagraph (A), by striking ‘‘missing, lost, counterfeit, or stolen secu-
rities’’ and inserting ‘‘securities that are missing, lost, counterfeit, stolen, can-
celled, or any other category of securities as the Commission, by rule, may pre-
scribe’’; and 

(2) in subparagraph (B), by striking ‘‘or stolen’’ and inserting ‘‘stolen, can-
celled, or reported in such other manner as the Commission, by rule, may pre-
scribe’’. 

SEC. 403. FINGERPRINTING. 

Section 17(f)(2) of the Securities Exchange Act of 1934 (15 U.S.C. 78q(f)(2)) is 
amended— 

(1) by striking ‘‘and registered clearing agency,’’ and inserting ‘‘registered 
clearing agency, registered securities information processor, national securities 
exchange, and national securities association’’; and 

(2) by striking ‘‘or clearing agency,’’ and inserting ‘‘clearing agency, securities 
information processor, national securities exchange, or national securities asso-
ciation,’’. 

SEC. 404. EQUAL TREATMENT OF SELF-REGULATORY ORGANIZATION RULES. 

Section 29(a) of the Securities Exchange Act of 1934 (15 U.S.C. 78cc(a)) is amend-
ed by striking ‘‘an exchange required thereby’’ and inserting ‘‘a self-regulatory orga-
nization,’’. 
SEC. 405. CLARIFICATION THAT SECTION 205 OF THE INVESTMENT ADVISERS ACT OF 1940 

DOES NOT APPLY TO STATE-REGISTERED ADVISERS. 

Section 205(a) of the Investment Advisers Act of 1940 (15 U.S.C. 80b–5(a)) is 
amended— 

(1) by striking ‘‘, unless exempt from registration pursuant to section 203(b),’’ 
and inserting ‘‘registered or required to be registered with the Commission’’; 

(2) by striking ‘‘make use of the mails or any means or instrumentality of 
interstate commerce, directly or indirectly, to’’; and 

(3) by striking ‘‘to’’ after ‘‘in any way’’. 
SEC. 406. CONFORMING AMENDMENTS FOR THE REPEAL OF THE PUBLIC UTILITY HOLDING 

COMPANY ACT OF 1935. 

(a) SECURITIES EXCHANGE ACT OF 1934.—The Securities Exchange Act of 1934 (15 
U.S.C. 78 et seq.) is amended— 

(1) in section 3(a)(47) (15 U.S.C. 78c(a)(47)), by striking ‘‘the Public Utility 
Holding Company Act of 1935 (15 U.S.C. 79a et seq.),’’; and 

(2) in section 12(k) (15 U.S.C. 78l(k)), by amending paragraph (7) to read as 
follows:

‘‘(7) DEFINITION.—For purposes of this subsection, the term ‘emergency’ 
means— 

‘‘(A) a major market disturbance characterized by or constituting— 
‘‘(i) sudden and excessive fluctuations of securities prices generally, 

or a substantial threat thereof, that threaten fair and orderly markets; 
or 
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‘‘(ii) a substantial disruption of the safe or efficient operation of the 
national system for clearance and settlement of transactions in securi-
ties, or a substantial threat thereof; or 

‘‘(B) a major disturbance that substantially disrupts, or threatens to sub-
stantially disrupt— 

‘‘(i) the functioning of securities markets, investment companies, or 
any other significant portion or segment of the securities markets; or 

‘‘(ii) the transmission or processing of securities transactions.’’. 
(3) in section 21(h)(2) (15 U.S.C. 78u(h)(2)), by striking ‘‘section 18(c) of the 

Public Utility Holding Company Act of 1935,’’. 
(b) TRUST INDENTURE ACT OF 1939.—The Trust Indenture Act of 1939 (15 U.S.C. 

77aaa et seq.) is amended— 
(1) in section 303 (15 U.S.C. 77ccc), by amending paragraph (17) to read as 

follows: 
‘‘(17) The terms ‘Securities Act of 1933’ and ‘Securities Exchange Act of 1934’ 

shall be deemed to refer, respectively, to such Acts, as amended, whether 
amended prior to or after the enactment of this title.’’; 

(2) in section 308 (15 U.S.C. 77hhh), by striking ‘‘Securities Act of 1933, the 
Securities Exchange Act of 1934, or the Public Utility Holding Company Act of 
1935’’ each place it appears and inserting ‘‘Securities Act of 1933 or the Securi-
ties Exchange Act of 1934’’; 

(3) in section 310 (15 U.S.C. 77jjj), by striking subsection (c); 
(4) in section 311 (15 U.S.C. 77kkk) by striking subsection (c); 
(5) in section 323(b) (15 U.S.C. 77www(b)), by striking ‘‘Securities Act of 1933, 

or the Securities Exchange Act of 1934, or the Public Utility Holding Company 
Act of 1935’’ and inserting ‘‘Securities Act of 1933 or the Securities Exchange 
Act of 1934’’; and 

(6) in section 326 (15 U.S.C. 77zzz), by striking ‘‘Securities Act of 1933, or the 
Securities Exchange Act of 1934, or the Public Utility Holding Company Act of 
1935,’’ and inserting ‘‘Securities Act of 1933 or the Securities Exchange Act of 
1934’’. 

(c) INVESTMENT COMPANY ACT OF 1940.—The Investment Company Act of 1940 
(15 U.S.C. 80a–1 et seq.) is amended— 

(1) in section 2(a)(44) (15 U.S.C. 80a–2(a)(44)), by striking ‘‘ ‘Public Utility 
Holding Company Act of 1935’,’’; 

(2) in section 3(c) (15 U.S.C. 80a–3(c)), by amending paragraph (8) to read as 
follows: 

‘‘(8) [Repealed]’’; 
(3) in section 38(b) (15 U.S.C. 80a–37(b)), by striking ‘‘the Public Utility Hold-

ing Company Act of 1935,’’; and 
(4) in section 50 (15 U.S.C. 80a–49), by striking ‘‘the Public Utility Holding 

Company Act of 1935,’’. 
(d) INVESTMENT ADVISERS ACT OF 1940.—Section 202(a)(21) of the Investment Ad-

visers Act of 1940 (15 U.S.C. 80b–2(a)(21)) is amended by striking ‘‘ ‘Public Utility 
Holding Company Act of 1935’,’’. 
SEC. 407. PROMOTING TRANSPARENCY IN FINANCIAL REPORTING. 

(a) FINDINGS.—Congress finds the following: 
(1) Transparent and clear financial reporting is integral to the continued 

growth and strength of our capital markets and the confidence of investors. 
(2) The increasing detail and volume of accounting, auditing, and reporting 

guidance pose a major challenge. 
(3) The complexity of accounting and auditing standards in the United States 

has added to the costs and effort involved in financial reporting. 
(b) TESTIMONY REQUIRED ON REDUCING COMPLEXITY IN FINANCIAL REPORTING.— 

The Securities and Exchange Commission, the Public Company Accounting Over-
sight Board, and the standard setting body designated pursuant to section 19(b) of 
the Securities Act of 1933 shall annually provide oral testimony by their respective 
Chairpersons or a designee of the Chairperson, beginning in 2010, and for 5 years 
thereafter, to the Committee on Financial Services of the House of Representatives 
on their efforts to reduce the complexity in financial reporting to provide more accu-
rate and clear financial information to investors, including— 

(1) reassessing complex and outdated accounting standards; 
(2) improving the understandability, consistency, and overall usability of the 

existing accounting and auditing literature; 
(3) developing principles-based accounting standards; 
(4) encouraging the use and acceptance of interactive data; and 
(5) promoting disclosures in ‘‘plain English’’. 
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SEC. 408. UNLAWFUL MARGIN LENDING. 

Section 7(c)(1)(A) of the Securities Exchange Act of 1934 (15 U.S.C. 78g(c)(1)(A)) 
is amended by striking ‘‘; and’’ and inserting ‘‘; or’’. 
SEC. 409. PROTECTING CONFIDENTIALITY OF MATERIALS SUBMITTED TO THE COMMISSION. 

(a) SECURITIES EXCHANGE ACT OF 1934.—Section 17(j) of the Securities Exchange 
Act of 1934 (15 U.S.C. 78q(j)) is amended to read as follows: 

‘‘(j) AUTHORITY TO LIMIT DISCLOSURE OF INFORMATION.— 
‘‘(1) IN GENERAL.—Notwithstanding any other provision of law, the Commis-

sion shall not be compelled to disclose any information, documents, records, or 
reports that relate to an examination, surveillance, or risk assessment of a per-
son subject to or described in this section, including subsection (i)(5)(A), or the 
financial or operational condition of such persons, or any information supplied 
to the Commission by any domestic or foreign regulatory agency or self-regu-
latory organization that relates to the financial or operational condition of such 
persons, of any associated person of such persons, or any affiliate of an invest-
ment bank holding company. 

‘‘(2) CERTAIN EXCEPTIONS.—Nothing in this subsection shall authorize the 
Commission to withhold information from the Congress, prevent the Commis-
sion from complying with a request for information from any other Federal de-
partment or agency, the Public Company Accounting Oversight Board, or any 
self-regulatory organization requesting the information for purposes within the 
scope of its jurisdiction, or prevent the Commission from complying with an 
order of a court of the United States in an action brought by the United States 
or the Commission against a person subject to or described in this section to 
produce information, documents, records, or reports relating directly to the ex-
amination, surveillance, or risk assessment of that person or the financial or 
operational condition of that person or an associated or affiliated person of that 
person. 

‘‘(3) TREATMENT UNDER SECTION 552 OF TITLE 5, UNITED STATES CODE.—For 
purposes of section 552 of title 5, United States Code, this subsection shall be 
considered a statute described in subsection (b)(3)(B) of that section. 

‘‘(4) CERTAIN INFORMATION TO BE CONFIDENTIAL.—In prescribing regulations 
to carry out the requirements of this subsection, the Commission shall des-
ignate information described in or obtained pursuant to subparagraphs (A), (B), 
and (C) of subsection (i)(3) as confidential information for purposes of section 
24(b)(2) of this title.’’. 

(b) INVESTMENT COMPANY ACT OF 1940.—Section 31(b) of the Investment Com-
pany Act of 1940 (15 U.S.C. 80a–30(b)), as amended by sections 106(a)(2) and 
218(b)(4), is further amended by adding at the end the following new paragraph: 

‘‘(6) CONFIDENTIALITY.— 
‘‘(A) IN GENERAL.—Notwithstanding any other provision of law, the Com-

mission shall not be compelled to disclose any information, documents, 
records, or reports that relate to an examination, surveillance, or risk as-
sessment of a person subject to or described in this section. 

‘‘(B) CERTAIN EXCEPTIONS.—Nothing in this subsection shall authorize the 
Commission to withhold information from the Congress, prevent the Com-
mission from complying with a request for information from any other Fed-
eral department or agency, or the Public Company Accounting Oversight 
Board requesting the information for purposes within the scope of its juris-
diction, or prevent the Commission from complying with an order of a court 
of the United States in an action brought by the United States or the Com-
mission against a person subject to or described in this section to produce 
information, documents, records, or reports relating directly to the examina-
tion of that person or the financial or operational condition of that person 
or an associated or affiliated person of that person. 

‘‘(C) TREATMENT UNDER SECTION 552 OF TITLE 5, UNITED STATES CODE.— 
For purposes of section 552 of title 5, United States Code, this subsection 
shall be considered a statute described in subsection (b)(3)(B) of that sec-
tion.’’. 

(c) INVESTMENT ADVISERS ACT OF 1940.—Section 204 of the Investment Advisers 
Act of 1940 (15 U.S.C. 80b–4), as amended by sections 106(b) and 218(c), is further 
amended by adding at the end the following new subsection: 

‘‘(f) CONFIDENTIALITY.— 
‘‘(1) IN GENERAL.—Notwithstanding any other provision of law, the Commis-

sion shall not be compelled to disclose any information, documents, records, or 
reports that relate to an examination of a person subject to or described in this 
section. 
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‘‘(2) CERTAIN EXCEPTIONS.—Nothing in this subsection shall authorize the 
Commission to withhold information from Congress, prevent the Commission 
from complying with a request for information from any other Federal depart-
ment or agency, the Public Company Accounting Oversight Board, or a self-reg-
ulatory organization requesting the information for purposes within the scope 
of its jurisdiction, or prevent the Commission from complying with an order of 
a court of the United States in an action brought by the United States or the 
Commission against a person subject to or described in this section to produce 
information, documents, records, or reports relating directly to the examination 
of that person or the financial or operational condition of that person or an asso-
ciated or affiliated person of that person. 

‘‘(3) TREATMENT UNDER SECTION 552 OF TITLE 5, UNITED STATES CODE.—For 
purposes of section 552 of title 5, United States Code, this subsection shall be 
considered a statute described in subsection (b)(3)(B) of that section.’’. 

SEC. 410. TECHNICAL CORRECTIONS. 

(a) SECURITIES ACT OF 1933.—The Securities Act of 1933 (15 U.S.C. 77a et seq.) 
is amended— 

(1) in section 3(a)(4) (15 U.S.C. 77c(a)(4)), by striking ‘‘individual;’’ and insert-
ing ‘‘individual,’’; 

(2) in the matter following paragraph (5) of section 11(a), by striking ‘‘earning 
statement’’ and inserting ‘‘earnings statement’’. 

(3) in section 18(b)(1)(C) (15 U.S.C. 77r(b)(1)(C)), by striking ‘‘is a security’’ 
and inserting ‘‘a security’’; 

(4) in section 18(c)(2)(B)(i) (15 U.S.C. 77r(c)(2)(B)(i)), by striking ‘‘State, or’’ 
and inserting ‘‘State or’’; 

(5) in section 19(d)(6)(A) (15 U.S.C. 77s(d)(6)(A)), by striking ‘‘in paragraph (1) 
of (3)’’ and inserting ‘‘in paragraph (1) or (3)’’; and 

(6) in section 27A(c)(1)(B)(ii) (15 U.S.C. 77z–2(c)(1)(B)(ii)), by striking ‘‘busi-
ness entity;’’ and inserting ‘‘business entity,’’. 

(b) SECURITIES EXCHANGE ACT OF 1934.—The Securities Exchange Act of 1934 (15 
U.S.C. 78 et seq.) is amended— 

(1) in section 2(1)(a) (15 U.S.C. 78b(1)(a)), by striking ‘‘affected’’ and inserting 
‘‘effected’’; 

(2) in section 3(a)(55)(A) (15 U.S.C. 78c(a)(55)(A)), by striking ‘‘section 3(a)(12) 
of the Securities Exchange Act of 1934’’ and inserting ‘‘section 3(a)(12) of this 
Act’’; 

(3) in section 3(g) (15 U.S.C. 78c(g)), by striking ‘‘company, account person, 
or entity’’ and inserting ‘‘company, account, person, or entity’’; 

(4) in section 10A(i)(1)(B)(i) (15 U.S.C. 78j–1(i)(1)(B)(i)), by striking ‘‘nonaudit’’ 
and inserting ‘‘non-audit’’; 

(5) in section 13(b)(1) (15 U.S.C. 78m(b)(1)), by striking ‘‘earning statement’’ 
and inserting ‘‘earnings statement’’; 

(6) in section 15(b)(1) (15 U.S.C. 78o(b)(1))— 
(A) by striking the sentence beginning ‘‘The order granting’’ and ending 

‘‘from such membership.’’ in subparagraph (B); and 
(B) by inserting such sentence in the matter following such subparagraph 

after ‘‘are satisfied.’’; 
(7) in section 15C(a)(2) (15 U.S.C. 78o–5(a)(2))— 

(A) by redesignating clauses (i) and (ii) as subparagraphs (A) and (B), re-
spectively; 

(B) by striking the sentence beginning ‘‘The order granting’’ and ending 
‘‘from such membership.’’ in such subparagraph (B), as redesignated; and 

(C) by inserting such sentence in the matter following such redesignated 
subparagraph after ‘‘are satisfied.’’; 

(8) in section 16(a)(2)(C) (15 U.S.C. 78p(a)(2)(C)), by striking ‘‘section 206(b)’’ 
and inserting ‘‘section 206B’’; 

(9) in section 17(b)(1)(B) (15 U.S.C. 78q(b)(1)(B)), by striking ‘‘15A(k) gives’’ 
and inserting ‘‘15A(k), give’’; and 

(10) in section 21C(c)(2) (15 U.S.C. 78u–3(c)(2)), by striking ‘‘paragraph (1) 
subsection’’ and inserting ‘‘Paragraph (1)’’. 

(c) TRUST INDENTURE ACT OF 1939.—The Trust Indenture Act of 1939 (15 U.S.C. 
77aaa et seq.) is amended— 

(1) in section 304(b) (15 U.S.C. 77ddd(b)), by striking ‘‘section 2 of such Act’’ 
and inserting ‘‘section 2(a) of such Act’’; 

(2) in section 313(a)(4) (15 U.S.C. 77mmm(a)(4)) by striking ‘‘subsection (b) of 
section 311’’ and inserting ‘‘section 311(b)’’; and 

(3) in section 317(a)(1) (15 U.S.C. 77qqq(a)(1)), by striking ‘‘(1),’’ and inserting 
‘‘(1)’’. 
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(d) INVESTMENT COMPANY ACT OF 1940.—The Investment Company Act of 1940 
(15 U.S.C. 80a–1 et seq.) is amended— 

(1) in section 2(a)(19)(B) (15 U.S.C. 80a–2(a)(19)(B)) by striking ‘‘clause (vi)’’ 
both places it appears in the last two sentences and inserting ‘‘clause (vii)’’; 

(2) in section 9(b)(4)(B) (15 U.S.C. 80a–9(b)(4)(B)), by inserting ‘‘or’’ after the 
semicolon at the end; 

(3) in section 12(d)(1)(J) (15 U.S.C. 80a–12(d)(1)(J)), by striking ‘‘any provision 
of this subsection’’ and inserting ‘‘any provision of this paragraph’’; 

(4) in section 13(a)(3) (15 U.S.C. 80a–13(a)(3)), by inserting ‘‘or’’ after the 
semicolon at the end; 

(5) in section 17(f)(4) (15 U.S.C. 80a–17(f)(4)), by striking ‘‘No such member’’ 
and inserting ‘‘No member of a national securities exchange’’; 

(6) in section 17(f)(6) (15 U.S.C. 80a–17(f)(6)), by striking ‘‘company may 
serve’’ and inserting ‘‘company, may serve’’; and 

(7) in section 61(a)(3)(B)(iii) (15 U.S.C. 80a–60(a)(3)(B)(iii))— 
(A) by striking ‘‘paragraph (1) of section 205’’ and inserting ‘‘section 

205(a)(1)’’; and 
(B) by striking ‘‘clause (A) or (B) of that section’’ and inserting ‘‘section 

205(b)(1) or (2)’’. 
(e) INVESTMENT ADVISERS ACT OF 1940.—The Investment Advisers Act of 1940 (15 

U.S.C. 80b–1 et seq.) is amended— 
(1) in each of the following sections, by striking ‘‘principal business office’’ or 

‘‘principal place of business’’ (whichever and wherever it appears) and inserting 
‘‘principal office and place of business’’: sections 203(c)(1)(A), 203(k)(4)(B), 
213(a), 222(b), and 222(c) (15 U.S.C. 80b–3(c)(1)(A), 80b–3(k)(4)(B), 80b–13(a), 
80b–18a(b), and 80b–18a(c)); and 

(2) in section 206(3) (15 U.S.C. 80b–6(3)), by inserting ‘‘or’’ after the semicolon 
at the end. 

SEC. 411. MUNICIPAL SECURITIES. 

Section 15B(b) of the Securities Exchange Act of 1934 (15 U.S.C. 78o–4(b)) is 
amended— 

(1) by amending paragraph (1) to read as follows: (1) Not later than October 
1, 2010, the Municipal Securities Rulemaking Board (hereinafter in this section 
referred to as the ‘Board’), shall be composed of members which shall perform 
the duties set forth in this section and shall consist of— 

‘‘(A) a majority of independent public representatives, at least one of 
whom shall be representative of investors in municipal securities and at 
least one of whom shall be representative of issuers of municipal securities 
(which members are hereinafter referred to as ‘public representatives’); 

‘‘(B) at least one individual who is representative of municipal securities 
brokers and municipal securities dealers which are not banks or subsidi-
aries or departments or divisions of banks (which members are hereinafter 
referred to as ‘broker-dealer representatives’); and 

‘‘(C) at least one individual who is representative of municipal securities 
dealers which are banks or subsidiaries or departments or divisions of 
banks (which members are hereinafter referred to as ‘bank representa-
tives’).’’; and 

(2) by amending paragraph (2)(B) to read as follows: 
‘‘(B) Establish fair procedures for the nomination and election of members of 

the Board and assure fair representation in such nominations and elections of 
municipal securities brokers and municipal securities dealers. Such rules— 

‘‘(i) shall establish requirements regarding the independence of public 
representatives; 

‘‘(ii) shall provide that the number of public representatives of the Board 
shall at all times exceed the total number of broker-dealer representatives 
and bank representatives; 

‘‘(iii) shall establish minimum knowledge, experience, and other appro-
priate qualifications for individuals to serve as public representatives, 
which may include, among other things, prior work experience in the secu-
rities, municipal finance, or municipal securities industries; 

‘‘(iv) shall specify the term members shall serve; and 
‘‘(v) may increase or decrease the number of members which shall con-

stitute the whole Board, but in no case may such number be an even num-
ber.’’. 

SEC. 412. INTERESTED PERSON DEFINITION. 

Section 2(a)(19)(A) of the Investment Company Act of 1940 (15 U.S.C. 80a– 
2(a)(19)(A)) is amended— 

(1) by striking clauses (v) and (vi); 
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(2) by inserting after clause (iv) the following new clause: 
‘‘(v) any natural person who is a member of a class of persons who 

the Commission, by rule or regulation, determines are unlikely to exer-
cise an appropriate degree of independence as a result of— 

‘‘(I) a material business or professional relationship with such 
company or any affiliated person of such company; or 

‘‘(II) a close familial relationship with any natural person who is 
an affiliated person of such company;’’; 

(3) by redesignating clause (vii) as clause (vi); and 
(4) in clause (vi), as redesignated, by striking ‘‘two completed fiscal years’’ and 

inserting ‘‘five completed fiscal years’’. 
SEC. 413. RULEMAKING AUTHORITY TO PROTECT REDEEMING INVESTORS. 

Section 22(e) of the Investment Company Act of 1940 (15 U.S.C. 80a–22(e)) is 
amended by adding at the end the following: ‘‘The Commission may, by rules and 
regulations, limit the extent to which a registered open-end investment company 
may own, hold, or invest in illiquid securities or other illiquid property.’’. 
SEC. 414. STUDY ON SEC REVOLVING DOOR. 

(a) GOVERNMENT ACCOUNTABILITY OFFICE STUDY.—The Comptroller General of 
the United States shall conduct a study that will— 

(1) review the number of employees who leave the Securities and Exchange 
Commission to work for financial institutions regulated by such Commission; 

(2) determine how many employees who leave the Securities and Exchange 
Commission worked on cases that involved financial institutions regulated by 
such Commission; 

(3) review the length of time employees work for the Securities and Exchange 
Commission before leaving to be employed by financial institutions regulated by 
such Commission; 

(4) review existing internal controls and make recommendations on strength-
ening such controls to ensure that employees of the Securities and Exchange 
Commission who are later employed by financial institutions did not assist such 
institutions in violating any rules or regulations of the Commission during the 
course of their employment with such Commission; 

(5) determine if greater post-employment restrictions are necessary to prevent 
employees of the Securities and Exchange Commission from being employed by 
financial institutions after employment with such Commission; 

(6) determine if the volume of employees of the Securities and Exchange Com-
mission who are later employed by financial institutions has led to inefficiencies 
in enforcement; 

(7) determine if employees of the Securities and Exchange Commission who 
are later employed by financial institutions have engaged in information shar-
ing or assisted such institutions in circumventing Federal rules and regulations 
while employed by such Commission; 

(8) review any information that may address the volume of employees of the 
Securities and Exchange Commission who are later employed by financial insti-
tutions, and make recommendations to Congress; and 

(9) review other additional issues as may be raised during the course of the 
study conducted under this subsection. 

(b) REPORT.—Not later than 1 year after the date of the enactment of this Act, 
the Comptroller General of the United States shall submit to the Committee on Fi-
nancial Services of the House of Representatives and the Committee on Banking, 
Housing, and Urban Affairs of the Senate a report on the results of the study re-
quired by subsection (a). 
SEC. 415. STUDY ON INTERNAL CONTROL EVALUATION AND REPORTING COST BURDENS ON 

SMALLER ISSUERS. 

(a) STUDY REQUIRED.—The Government Accountability Office and the Securities 
and Exchange Commission shall each conduct a study evaluating the costs and ben-
efits of complying with section 404(b) of the Sarbanes-Oxley Act of 2002 (15 U.S.C. 
§ 7262(b)) on issuers who are not accelerated or large accelerated filers as defined 
by Commission Rule 12b–2. The study shall— 

(1) include recommendations, administrative reforms, and legislative pro-
posals on implementation steps that could be taken to reduce compliance bur-
dens on these issuers; and 

(2) determine the efficacy of the Securities and Exchange Commission’s meas-
ures to limit the cost of compliance on smaller issuers. 

(b) REPORTS REQUIRED.—On or before June 1, 2010, the Government Account-
ability Office and the Securities and Exchange Commission shall submit separate 
reports to Congress containing the findings and conclusions of the studies required 

VerDate Mar 15 2010 14:59 Dec 21, 2010 Jkt 099006 PO 00000 Frm 00028 Fmt 6659 Sfmt 6621 E:\HR\OC\HR687P1.XXX HR687P1W
R

ei
er

-A
vi

le
s 

on
 D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 H
E

A
R

IN
G



29 

under subsection (a), together with such recommendations for regulatory, legislative, 
or administrative action as may be appropriate. 

(c) EFFECTIVE DATE CONTINGENT ON REPORTS.—Requirements under section 
404(b) of the Sarbanes-Oxley Act of 2002 on issuers described under subsection (a) 
shall not become effective until the results of the report are delivered, but in no case 
before June 1, 2011. 
SECTION 416. ANALYSIS OF RULE REGARDING SMALLER REPORTING COMPANIES. 

(a) FINDINGS.—Congress finds the following: 
(1) Many small businesses in cutting-edge technology sectors require signifi-

cant capital investment to develop new technologies related to clean energy, 
drug treatments for terminal diseases and food production in hunger-stricken 
areas of the World. 

(2) Many technology companies conducting research do not meet the defini-
tion of ‘‘smaller reporting company’’ under the Securities and Exchange Com-
mission’s Rule 12b–2 due to unusually high public floats despite low or zero rev-
enue. 

(3) The Final Report of the Advisory Committee on Smaller Public Companies 
to the Securities and Exchange Commission recommended that a company with 
a market capitalization of less than about $787,000,000 be considered a 
smallcap company and that the Commission provide exemptions from section 
404(b) of the Sarbanes-Oxley Act to companies with less than $250,000,000 in 
annual revenues. 

(b) STUDY OF USING REVENUE AS CRITERIA TO DEFINE SMALLER REPORTING COM-
PANY.—The Securities and Exchange Commission shall conduct a study of the inclu-
sion of revenue as a criteria used in defining smaller reporting company as defined 
under the Commission’s Rule 12b–2 to account for smaller public companies with 
public floats less than $700,000,000 and revenues less than $250,000,000. Not later 
than 180 days after the date of enactment of this Act, the Commission shall provide 
the Committee on Financial Services of the House of Representatives and the Com-
mittee on Banking, Housing and Urban Affairs of the Senate a report of the findings 
of the study. 
SEC. 417. FINANCIAL REPORTING FORUM. 

(a) ESTABLISHMENT.—There is hereby established a Financial Reporting Forum 
(hereinafter referred to as the ‘‘Forum’’), which shall consist of— 

(1) the Chairman of the Securities Exchange Commission (hereinafter re-
ferred to as the ‘‘SEC’’); 

(2) the head of the Financial Accounting Standards Board; 
(3) the Chairman of the Public Company Accounting Oversight Board; 
(4) the head of each appropriate Federal banking agency, as such term is de-

fined under section 3(q) of the Federal Deposit Insurance Act (12 U.S.C. 
1813(q)); 

(5) the Administrator of the National Credit Union Administration; 
(6) the Secretary of the Treasury; 
(7) a representative of a non-financial institution, appointed by the SEC; 
(8) a representative of a financial institution, appointed by the SEC; 
(9) a representative of auditors, appointed by the SEC; and 
(10) a representative of investors, appointed by the SEC. 

(b) MEETINGS.—The Forum shall meet no less often than quarterly. 
(c) DUTIES.—The Forum shall meet to discuss immediate and long-term issues 

critical to financial reporting. 
(d) REPORTING.—The Forum shall issue an annual report to the Congress detail-

ing any determinations or findings made by the Forum during the previous year, 
including any legislative recommendations the Forum may have related to financial 
reporting matters. 
SEC. 418. INVESTMENT ADVISERS SUBJECT TO STATE AUTHORITIES. 

Section 203A(a) of the Investment Advisers Act of 1940 (15 U.S.C. 80b–3a(a)) is 
amended— 

(1) by redesignating paragraph (2) as paragraph (3); and 
(2) by inserting after paragraph (1) the following new paragraph: 
‘‘(2) TREATMENT OF CERTAIN MID-SIZED INVESTMENT ADVISERS.—Notwith-

standing paragraph (1), an investment adviser that— 
‘‘(A) is regulated and examined, or required to be regulated and exam-

ined, by a State; and 
‘‘(B) has assets under management between— 

‘‘(i) the amount specified under subparagraph (A) of paragraph (1), as 
such amount may have been adjusted by the Commission pursuant to 
that subparagraph, and 
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‘‘(ii) $100,000,000, or such higher amount as the Commission may, by 
rule, deem appropriate in accordance with the purposes of this title, 

shall register with, and be subject to examination by, such State. The 
Commission shall publish a list of the States that regulate and examine, 
or require regulation and examination of, investment advisers to which the 
requirements of this paragraph apply.’’. 

SEC. 419. CUSTODIAL REQUIREMENTS. 

Not later than 180 days after the date of the enactment of this Act, the Securities 
and Exchange Commission shall adopt a rule pursuant to its authority under sec-
tion 211(a) of the Investment Advisers Act of 1940 making it unlawful under section 
206(4) of such Act for an investment adviser registered under the Act to have cus-
tody of funds or securities of a client the value of which exceeds $10,000,000, subject 
to such exception the Commission determines in such rule are in the public interest 
and consistent with the protection of investors, unless— 

(1) the funds and securities are maintained with a qualified custodian either 
in a separate account for each client under the client’s name, or in accounts that 
contain only client funds and securities under the name of the investment ad-
viser as agent or trustee for the client; and 

(2) the qualified custodian does not directly or indirectly provide investment 
advice with respect to such funds or securities. 

SEC. 420. OMBUDSMAN. 

(a) APPOINTMENT.—Not later than 180 days after the date of the enactment of this 
Act, the Chairman of the Securities and Exchange Commission shall appoint an 
Ombudsman who shall report directly to the Chairman. 

(b) DUTIES.—The Ombudsman appointed under subsection (a) shall— 
(1) act as a liaison between the Commission and any affected person with re-

spect to any problem such person may have in dealing with the Commission re-
sulting from the regulatory activities of the Commission; 

(2) review and make recommendations regarding Commission policies and 
procedures to encourage persons to present questions to the Commission regard-
ing compliance with Federal securities laws; and 

(3) maintain confidentiality of communications between such persons and the 
Ombudsman. 

(c) LIMITATION.—In carrying out the duties under subsection (b), the Ombudsman 
shall utilize personnel of the Commission to the extent practicable. Nothing in this 
section shall be construed as replacing, altering, or diminishing the activities of any 
ombudsman or similar office in any other agency. 

(d) REPORT.—Each year, the Ombudsman shall submit a report to the Commission 
for inclusion in the annual report that describes the activities and evaluates the ef-
fectiveness of the Ombudsman during the preceding year. In that report, the Om-
budsman shall include solicited comments and evaluations from registrants in re-
gards to the effectiveness of the Ombudsman. 

TITLE V—SECURITIES INVESTOR PROTECTION 
ACT AMENDMENTS 

SEC. 501. INCREASING THE MINIMUM ASSESSMENT PAID BY SIPC MEMBERS. 

Section 4(d)(1)(C) of the Securities Investor Protection Act of 1970 (15 U.S.C. 
78ddd(d)(1)(C)) is amended by striking ‘‘$150 per annum’’ and inserting the fol-
lowing: ‘‘0.02 percent of the gross revenues from the securities business of such 
member of SIPC’’. 
SEC. 502. INCREASING THE BORROWING LIMIT ON TREASURY LOANS. 

Section 4(h) of the Securities Investor Protection Act of 1970 (15 U.S.C. 78ddd(h)) 
is amended by striking ‘‘of not to exceed $1,000,000,000’’ and inserting ‘‘the lesser 
of $2,500,000,000 or the target amount of the SIPC Fund specified in the bylaws 
of SIPC’’. 
SEC. 503. INCREASING THE CASH LIMIT OF PROTECTION. 

Section 9 of the Securities Investor Protection Act of 1970 (15 U.S.C. 78fff–3) is 
amended— 

(1) in subsection (a)(1), by striking ‘‘$100,000 for each such customer’’ and in-
serting ‘‘the standard maximum cash advance amount for each such customer, 
as determined in accordance with subsection (d)’’; and 

(2) by adding the following new subsections: 
‘‘(d) STANDARD MAXIMUM CASH ADVANCE AMOUNT DEFINED.—For purposes of this 

section, the term ‘standard maximum cash advance amount’ means $250,000, as 
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such amount may be adjusted after March 31, 2010, as provided under subsection 
(e). 

‘‘(e) INFLATION ADJUSTMENT.— 
‘‘(1) IN GENERAL.—No later than April 1, 2010, and every 5 years thereafter, 

and subject to the approval of the Commission as provided under section 3(e)(2), 
the Board of Directors of SIPC shall determine whether an inflation adjustment 
to the standard maximum cash advance amount is appropriate. If the Board of 
Directors of SIPC determines such an adjustment is appropriate, then the 
standard maximum cash advance amount shall be an amount equal to— 

‘‘(A) $250,000 multiplied by, 
‘‘(B) the ratio of the annual value of the Personal Consumption Expendi-

tures Chain-Type Price Index (or any successor index thereto), published by 
the Department of Commerce, for the calendar year preceding the year in 
which such determination is made, to the published annual value of such 
index for the calendar year preceding the year in which this subsection was 
enacted. 

The index values used in calculations under this paragraph shall be, as of the 
date of the calculation, the values most recently published by the Department 
of Commerce. 

‘‘(2) ROUNDING.—If the standard maximum cash advance amount determined 
under paragraph (1) for any period is not a multiple of $10,000, the amount so 
determined shall be rounded down to the nearest $10,000. 

‘‘(3) PUBLICATION AND REPORT TO THE CONGRESS.—Not later than April 5 of 
any calendar year in which a determination is required to be made under para-
graph (1)— 

‘‘(A) the Commission shall publish in the Federal Register the standard 
maximum cash advance amount; and 

‘‘(B) the Board of Directors of SIPC shall submit a report to the Congress 
containing stating the standard maximum cash advance amount. 

‘‘(4) IMPLEMENTATION PERIOD.—Any adjustment to the standard maximum 
cash advance amount shall take effect on January 1 of the year immediately 
succeeding the calendar year in which such adjustment is made. 

‘‘(5) INFLATION ADJUSTMENT CONSIDERATIONS.—In making any determination 
under paragraph (1) to increase the standard maximum cash advance amount, 
the Board of Directors of SIPC shall consider— 

‘‘(A) the overall state of the fund and the economic conditions affecting 
members of SIPC; 

‘‘(B) the potential problems affecting members of SIPC; and 
‘‘(C) such other factors as the Board of Directors of SIPC may determine 

appropriate.’’. 
SEC. 504. SIPC AS TRUSTEE IN SIPA LIQUIDATION PROCEEDINGS. 

Section 5(b)(3) of the Securities Investor Protection Act of 1970 (15 U.S.C. 
78eee(b)(3)) is amended— 

(1) by striking ‘‘SIPC has determined that the liabilities of the debtor to unse-
cured general creditors and to subordinated lenders appear to aggregate less 
than $750,000 and that’’; and 

(2) by striking ‘‘five hundred’’ and inserting ‘‘five thousand’’. 
SEC. 505. INSIDERS INELIGIBLE FOR SIPC ADVANCES. 

Section 9(a)(4) of the Securities Investor Protection Act of 1970 (15 U.S.C. 78fff– 
3(a)(4)) is amended by inserting ‘‘an insider,’’ after ‘‘or net profits of the debtor,’’. 
SEC. 506. ELIGIBILITY FOR DIRECT PAYMENT PROCEDURE. 

Section 10(a)(4) of the Securities Investor Protection Act of 1970 (15 U.S.C. 78fff– 
4(a)(4)) is amended by striking ‘‘$250,000’’ and inserting ‘‘$850,000’’. 
SEC. 507. INCREASING THE FINE FOR PROHIBITED ACTS UNDER SIPA. 

Section 14(c) of the Securities Investor Protection Act of 1970 (15 U.S.C. 78jjj(c)) 
is amended— 

(1) in paragraph (1), by striking ‘‘$50,000’’ and inserting ‘‘$250,000’’; and 
(2) in paragraph (2), by striking ‘‘$50,000’’ and inserting ‘‘$250,000’’. 

SEC. 508. PENALTY FOR MISREPRESENTATION OF SIPC MEMBERSHIP OR PROTECTION. 

Section 14 of the Securities Investor Protection Act of 1970 (15 U.S.C. 78jjj) is 
amended by adding at the end the following new subsection: 

‘‘(d) MISREPRESENTATION OF SIPC MEMBERSHIP OR PROTECTION.— 
‘‘(1) IN GENERAL.—Any person who falsely represents by any means (includ-

ing, without limitation, through the Internet or any other medium of mass com-
munication), with actual knowledge of the falsity of the representation and with 
an intent to deceive or cause injury to another, that such person, or another 
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person, is a member of SIPC or that any person or account is protected or is 
eligible for protection under this Act or by SIPC, shall be liable for any damages 
caused thereby and shall be fined not more than $250,000 or imprisoned for not 
more than five years. 

‘‘(2) INTERNET SERVICE PROVIDERS.—Any Internet service provider that, on or 
through a system or network controlled or operated by the Internet service pro-
vider, transmits, routes, provides connections for, or stores any material con-
taining any misrepresentation of the kind prohibited in paragraph (1) shall be 
liable for any damages caused thereby, including damages suffered by SIPC, if 
the Internet service provider— 

‘‘(A) has actual knowledge that the material contains a misrepresentation 
of the kind prohibited in paragraph (1), or 

‘‘(B) in the absence of actual knowledge, is aware of facts or cir-
cumstances from which it is apparent that the material contains a mis-
representation of the kind prohibited in paragraph (1), and 

upon obtaining such knowledge or awareness, fails to act expeditiously to re-
move, or disable access to, the material. 

‘‘(3) INJUNCTIONS.—Any court having jurisdiction of a civil action arising 
under this Act may grant temporary injunctions and final injunctions on such 
terms as the court deems reasonable to prevent or restrain any violation of 
paragraph (1) or (2). Any such injunction may be served anywhere in the United 
States on the person enjoined, shall be operative throughout the United States, 
and shall be enforceable, by proceedings in contempt or otherwise, by any 
United States court having jurisdiction over that person. The clerk of the court 
granting the injunction shall, when requested by any other court in which en-
forcement of the injunction is sought, transmit promptly to the other court a 
certified copy of all papers in the case on file in such clerk’s office.’’. 

SEC. 509. FUTURES HELD IN A PORTFOLIO MARGIN SECURITIES ACCOUNT PROTECTION. 

(a) SIPC ADVANCES.—Section 9(a)(1) of the Securities Investor Protection Act of 
1970 (15 U.S.C. 78fff–3(a)(1)) is amended by inserting ‘‘or options on futures con-
tracts’’ after ‘‘claim for securities’’. 

(b) DEFINITIONS.—Section 16 of such Act (15 U.S.C. 78lll) is amended— 
(1) by amending paragraph (2) to read as follows: 
‘‘(2) CUSTOMER.— 

‘‘(A) IN GENERAL.—The term ‘customer’ of a debtor means any person (in-
cluding any person with whom the debtor deals as principal or agent) who 
has a claim on account of securities received, acquired, or held by the debt-
or in the ordinary course of its business as a broker or dealer from or for 
the securities accounts of such person for safekeeping, with a view to sale, 
to cover consummated sales, pursuant to purchases, as collateral, security, 
or for purposes of effecting transfer. The term ‘customer’ includes any per-
son who has a claim against the debtor arising out of sales or conversions 
of such securities. 

‘‘(B) INCLUDED PERSONS.—The term ‘customer’ includes— 
‘‘(i) any person who has deposited cash with the debtor for the pur-

pose of purchasing securities; and 
‘‘(ii) any person who has a claim against the debtor for, or a claim 

against the debtor arising out of sales or conversions of, cash, securi-
ties, futures contracts, or options on futures contracts received, ac-
quired, or held in a portfolio margining account carried as a securities 
account pursuant to a portfolio margining program approved by the 
Commission. 

‘‘(C) EXCLUDED PERSONS.—The term ‘customer’ does not include— 
‘‘(i) any person to the extent that the claim of such person arises out 

of transactions with a foreign subsidiary of a member of SIPC; 
‘‘(ii) any person to the extent that such person has a claim for cash 

or securities which by contract, agreement, or understanding, or by op-
eration of law, is part of the capital of the debtor, or is subordinated 
to the claims of any or all creditors of the debtor, notwithstanding that 
some ground exists for declaring such contract, agreement, or under-
standing void or voidable in a suit between the claimant and the debt-
or; or 

‘‘(iii) any person to the extent such person has a claim relating to any 
open repurchase or open reverse repurchase agreement. 

For purposes of this paragraph, the term ‘repurchase agreement’ means the 
sale of a security at a specified price with a simultaneous agreement or ob-
ligation to repurchase the security at a specified price on a specified future 
date.’’; 
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(2) in paragraph (4), by inserting after the first sentence the following new 
sentence: ‘‘In the case of portfolio margining accounts of customers that are car-
ried as securities accounts pursuant to a portfolio margining program approved 
by the Commission, such term shall also include futures contracts and options 
on futures contracts received, acquired, or held by or for the account of a debtor 
from or for such accounts, and the proceeds thereof.’’; 

(3) in paragraph (9), by inserting before ‘‘Such term’’ in the matter following 
subparagraph (L) the following: ‘‘The term includes revenues earned by a broker 
or dealer in connection with transactions in customers’ portfolio margining ac-
counts carried as securities accounts pursuant to a portfolio margining program 
approved by the Commission.’’; and 

(4) in paragraph (11)— 
(A) by amending subparagraph (A) to read as follows: 
‘‘(A) calculating the sum which would have been owed by the debtor to 

such customer if the debtor had liquidated, by sale or purchase on the filing 
date— 

‘‘(i) all securities positions of such customer (other than customer 
name securities reclaimed by such customer); and 

‘‘(ii) all positions in futures contracts and options on futures contracts 
held in a portfolio margining account carried as a securities account 
pursuant to a portfolio margining program approved by the Commis-
sion; minus’’; and 

(B) by inserting before ‘‘In determining’’ in the matter following subpara-
graph (C) the following: ‘‘A claim for a commodity futures contract received, 
acquired, or held in a portfolio margining account pursuant to a portfolio 
margining program approved by the Commission, or a claim for a security 
futures contract, shall be deemed to be a claim for the mark-to-market (var-
iation) payments due with respect to such contract as of the filing date, and 
such claim shall be treated as a claim for cash.’’. 

SEC. 510. STUDY AND REPORT ON THE FEASIBILITY OF RISK-BASED ASSESSMENTS FOR SIPC 
MEMBERS. 

(a) STUDY REQUIRED.—The Comptroller General of the United States shall con-
duct a study on whether the Securities Investor Protection Corporation (hereafter 
in this section referred to as ‘‘SIPC’’) should be required to impose assessments, on 
its member brokers and dealers, based on risk for the purpose of adequately main-
taining the SIPC Fund. 

(b) CONTENT.—The Comptroller General in conducting this study shall— 
(1) identify and examine available approaches, including modeling, to meas-

ure broker and dealer operational risk; 
(2) analyze whether the available approaches to measure broker and dealer 

operational risk can be used in managing the aggregate risk to the SIPC Fund; 
(3) explore whether objective measures like the volume of assets of the SIPC 

member, previous enforcement and compliance actions taken by regulatory bod-
ies against the SIPC member, or the number of years the SIPC member has 
been in operation, among other factors, can be used to assess the probability 
the fund will incur a loss with respect to the SIPC member; 

(4) examine the impact that risk-based assessments could have on large and 
small brokers and dealers; and 

(5) examine the impact that risk-based assessments could have on institu-
tional and retail brokers and dealers. 

(c) CONSULTATION.—The Comptroller General in planning and conducting this 
study shall consult with the Securities and Exchange Commission, the Federal De-
posit Insurance Corporation, SIPC, the Financial Industry Regulatory Authority, 
and any other public or private sector organization that the Comptroller General 
considers appropriate. 

(d) REPORT REQUIRED.—Not later than one year after the date of enactment of 
this Act, the Comptroller general shall submit a report of the results of the study 
required by this section to the Committee on Banking, Housing, and Urban Affairs 
of the Senate and the Committee on Financial Services of the House of Representa-
tives. 
SEC. 511. BUDGETARY TREATMENT OF COMMISSION LOANS TO SIPC. 

Section 4(g) of the Securities Investor Protection Act of 1970 (15 U.S.C. 78ddd(g)) 
is amended by adding at the end the following: ‘‘Any loan made by the Commission 
to SIPC under this subsection shall not be considered to result in a new direct loan 
obligation or a new loan guarantee commitment for purposes of section 504 of the 
Federal Credit Reform Act of 1990.’’. 
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TITLE VI—SARBANES-OXLEY ACT 
AMENDMENTS 

SEC. 601. PUBLIC COMPANY ACCOUNTING OVERSIGHT BOARD OVERSIGHT OF AUDITORS OF 
BROKERS AND DEALERS. 

(a) DEFINITIONS.—(1) Title I of the Sarbanes-Oxley Act of 2002 is amended by 
adding at the end the following new section: 
‘‘SEC. 110. DEFINITIONS. 

‘‘For the purposes of this title, and notwithstanding section 2: 
‘‘(1) AUDIT.—The term ‘audit’ means an examination of the financial state-

ments, reports, documents, procedures or controls, or notices, of any issuer, 
broker, or dealer by an independent public accounting firm in accordance with 
the rules of the Board or the Commission (or, for the period preceding the adop-
tion of applicable rules of the Board under section 103, in accordance with then- 
applicable generally accepted auditing and related standards for such purposes), 
for the purpose of expressing an opinion on such financial statements, reports, 
documents, procedures or controls, or notices. 

‘‘(2) AUDIT REPORT.—The term ‘audit report’ means a document, report, notice, 
or other record— 

‘‘(A) prepared following an audit performed for purposes of compliance by 
an issuer, broker, or dealer with the requirements of the securities laws; 
and 

‘‘(B) in which a public accounting firm either— 
‘‘(i) sets forth the opinion of that firm regarding a financial state-

ment, report, notice, other document, procedures, or controls; or 
‘‘(ii) asserts that no such opinion can be expressed. 

‘‘(3) PROFESSIONAL STANDARDS.—The term ‘professional standards’ means— 
‘‘(A) accounting principles that are— 

‘‘(i) established by the standard setting body described in section 
19(b) of the Securities Act of 1933, as amended by this Act, or pre-
scribed by the Commission under section 19(a) of that Act (15 U.S.C. 
17a(s)) or section 13(b) of the Securities Exchange Act of 1934 (15 
U.S.C. 78a(m)); and 

‘‘(ii) relevant to audit reports for particular issuers, brokers, or deal-
ers, or dealt with in the quality control system of a particular reg-
istered public accounting firm; and 

‘‘(B) auditing standards, standards for attestation engagements, quality 
control policies and procedures, ethical and competency standards, and 
independence standards (including rules implementing title II) that the 
Board or the Commission determines— 

‘‘(i) relate to the preparation or issuance of audit reports for issuers, 
brokers, or dealers; and 

‘‘(ii) are established or adopted by the Board under section 103(a), or 
are promulgated as rules of the Commission. 

‘‘(4) BROKER.—The term ‘broker’ means a broker (as such term is defined in 
section 3(a)(4) of the Securities Exchange Act of 1934 (15 U.S.C. 78c(a)(4))) that 
is required to file a balance sheet, income statement, or other financial state-
ment under section 17(e)(1)(A) of such Act (15 U.S.C. 78q(e)(1)(A)), where such 
balance sheet, income statement, or financial statement is required to be cer-
tified by a registered public accounting firm. 

‘‘(5) DEALER.—The term ‘dealer’ means a dealer (as such term is defined in 
section 3(a)(5) of the Securities Exchange Act of 1934 (15 U.S.C. 78c(a)(5))) that 
is required to file a balance sheet, income statement, or other financial state-
ment under section 17(e)(1)(A) of such Act (15 U.S.C. 78q(e)(1)(A)), where such 
balance sheet, income statement, or financial statement is required to be cer-
tified by a registered public accounting firm. 

‘‘(6) SELF-REGULATORY ORGANIZATION.—The term ‘self-regulatory organization’ 
has the same meaning as in section 3(a)(26) of the Securities Exchange Act of 
1934 (15 U.S.C. 78c(a)(26)).’’. 

(2) The table of sections in section 1(b) of such Act is amended, by inserting after 
the item relating to section 109 the following new item: 
‘‘Sec. 110. Definitions.’’. 

(b) ESTABLISHMENT AND ADMINISTRATION OF THE PUBLIC COMPANY ACCOUNTING 
OVERSIGHT BOARD.—Section 101 of such Act is amended— 

(1) by striking ‘‘issuers’’ each place it appears and inserting ‘‘issuers, brokers, 
and dealers’’; 

VerDate Mar 15 2010 14:59 Dec 21, 2010 Jkt 099006 PO 00000 Frm 00034 Fmt 6659 Sfmt 6621 E:\HR\OC\HR687P1.XXX HR687P1W
R

ei
er

-A
vi

le
s 

on
 D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 H
E

A
R

IN
G



35 

(2) in subsection (a), by striking ‘‘public companies’’ and inserting ‘‘compa-
nies’’; and 

(3) in subsection (a), by striking ‘‘for companies the securities of which are 
sold to, and held by and for, public investors’’. 

(c) REGISTRATION WITH THE BOARD.—Section 102 of such Act is amended— 
(1) in subsection (a), by striking ‘‘Beginning 180 days after the date of the de-

termination of the Commission under section 101(d), it’’ and inserting ‘‘It’’; 
(2) in subsections (a) and (b)(2)(G), by striking ‘‘issuer’’ each place it appears 

and inserting ‘‘issuer, broker, or dealer’’; and 
(3) in subsection (b)(2)(A), by striking ‘‘issuers’’ and inserting ‘‘issuers, bro-

kers, and dealers’’. 
(d) AUDITING AND INDEPENDENCE.—Section 103(a) of such Act is amended— 

(1) in paragraph (1), by striking ‘‘and such ethics standards’’ and inserting 
‘‘such ethics standards, and such independence standards’’; 

(2) in paragraph (2)(A)(iii), by striking ‘‘describe in each audit report’’ and in-
serting ‘‘in each audit report for an issuer, describe’’; and 

(3) in paragraph (2)(B)(i), by striking ‘‘issuers’’ and inserting ‘‘issuers, brokers, 
and dealers’’. 

(e) INSPECTIONS OF REGISTERED PUBLIC ACCOUNTING FIRMS.—Section 104 of such 
Act is amended— 

(1) in subsection (a), by striking ‘‘issuers’’ and inserting ‘‘issuers, brokers, and 
dealers’’; 

(2) in subsection (b)(1)(A)— 
(A) by striking ‘‘audit reports’’ and inserting ‘‘audit reports on annual fi-

nancial statements’’; and 
(B) by striking ‘‘and’’; 

(3) in subsection (b)(1)(B)— 
(A) by striking ‘‘audit reports’’ and inserting ‘‘audit reports on annual fi-

nancial statements’’; and 
(B) by striking the period at the end and inserting ‘‘; and’’; and 

(4) by adding at the end of subsection (b)(1) the following new subparagraph: 
‘‘(C) with respect to each registered public accounting firm that regularly 

provides audit reports and is not described under subparagraph (A) or (B), 
on a basis to be determined by the Board, by rule, consistent with the pub-
lic interest and protection of investors.’’. 

(f) INVESTIGATIONS AND DISCIPLINARY PROCEEDINGS.—Section 105(c)(7)(B) of such 
Act is amended— 

(1) in the subparagraph heading, by inserting ‘‘, BROKER, OR DEALER’’ after 
‘‘ISSUER’’; 

(2) by striking ‘‘any issuer’’ each place it appears and inserting ‘‘any issuer, 
broker, or dealer’’; and 

(3) by striking ‘‘an issuer under this subsection’’ and inserting ‘‘a registered 
public accounting firm under this subsection’’. 

(g) FOREIGN PUBLIC ACCOUNTING FIRMS.—Section 106 of such Act is amended— 
(1) in subsection (a)(1), by striking ‘‘issuer’’ and inserting ‘‘issuer, broker, or 

dealer’’; and 
(2) in subsection (a)(2), by striking ‘‘issuers’’ and inserting ‘‘issuers, brokers, 

or dealers’’. 
(h) FUNDING.—Section 109 of such Act is amended— 

(1) in subsection (c)(2), by striking ‘‘subsection (i)’’ and inserting ‘‘subsection 
(j)’’; 

(2) in subsection (d)(2), by striking ‘‘allowing for differentiation among classes 
of issuers, as appropriate’’ and inserting ‘‘and among brokers and dealers in ac-
cordance with subsection (h), and allowing for differentiation among classes of 
issuers and brokers and dealers, as appropriate’’; 

(3) in subsection (d), by inserting at the end the following new paragraph: 
‘‘(3) BROKERS AND DEALERS.—The rules of the Board under paragraph (1) 

shall provide that the allocation, assessment, and collection by the Board (or an 
agent appointed by the Board) of the fee established under paragraph (1) with 
respect to brokers and dealers shall not begin until the first day of the first full 
fiscal year beginning after the date of the enactment of this paragraph.’’; 

(4) by redesignating subsections (h), (i), and (j) as subsections (i), (j), and (k), 
respectively; and 

(5) by inserting after subsection (g) the following new subsection: 
‘‘(h) ALLOCATION OF ACCOUNTING SUPPORT FEES AMONG BROKERS AND DEALERS.— 

‘‘(1) IN GENERAL.—Any amount due from brokers and dealers (or a particular 
class of such brokers and dealers) under this section to fund the budget of the 
Board shall be allocated among and payable by such brokers and dealers (or 
such brokers and dealers in a particular class, as applicable). A broker or deal-
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er’s allocation shall be in proportion to the broker or dealer’s net capital com-
pared to the total net capital of all brokers and dealer, in accordance with the 
rules of the Board. 

‘‘(2) OBLIGATION TO PAY.—Every broker or dealer shall pay the share of a rea-
sonable annual accounting support fee or fees allocated to such broker or dealer 
under this section.’’. 

(i) REFERRAL OF INVESTIGATIONS TO A SELF-REGULATORY ORGANIZATION.—Section 
105(b)(4)(B) of the Sarbanes-Oxley Act of 2002 is amended— 

(1) by redesignating clauses (ii) and (iii) as clauses (iii) and (iv), respectively; 
and 

(2) by inserting after clause (i) the following new clause: 
‘‘(ii) to a self-regulatory organization, in the case of an investigation 

that concerns an audit report for a broker or dealer that is subject to 
the jurisdiction of such self-regulatory organization;’’. 

(j) USE OF DOCUMENTS RELATED TO AN INSPECTION OR INVESTIGATION.—Section 
105(b)(5)(B)(ii) of such Act is amended— 

(1) in subclause (III), by striking ‘‘and’’; 
(2) in subclause (IV), by striking the comma and inserting ‘‘; and’’; and 
(3) by inserting after subclause (IV) the following new subclause: 

‘‘(V) a self-regulatory organization, with respect to an audit re-
port for a broker or dealer that is subject to the jurisdiction of such 
self-regulatory organization,’’. 

SEC. 602. FOREIGN REGULATORY INFORMATION SHARING. 

(a) DEFINITION.—Section 2(a) of the Sarbanes-Oxley Act of 2002 (15 U.S.C. 
7201(a)) is amended by inserting after paragraph (16) the following: 

‘‘(17) FOREIGN AUDITOR OVERSIGHT AUTHORITY.—The term ‘foreign auditor 
oversight authority’ means any governmental body or other entity empowered 
by a foreign government to conduct inspections of public accounting firms or 
otherwise to administer or enforce laws related to the regulation of public ac-
counting firms.’’. 

(b) AVAILABILITY TO SHARE INFORMATION.—Section 105(b)(5) of the Sarbanes- 
Oxley Act of 2002 (15 U.S.C. 7215(b)(5)) is amended by adding at the end the fol-
lowing: 

‘‘(C) AVAILABILITY TO FOREIGN OVERSIGHT AUTHORITIES.—When in the 
Board’s discretion it is necessary to accomplish the purposes of this Act or 
to protect investors, and without the loss of its status as confidential and 
privileged in the hands of the Board, all information referred to in subpara-
graph (A) that relates to a public accounting firm within the inspection au-
thority, or other regulatory or law enforcement jurisdiction, of a foreign 
auditor oversight authority may be made available to the foreign auditor 
oversight authority if the foreign auditor oversight authority provides such 
assurances of confidentiality as the Board determines appropriate.’’. 

(c) CONFORMING AMENDMENT.—Section 105(b)(5)(A) of the Sarbanes-Oxley Act of 
2002 (15 U.S.C. 7215(b)(5)(A)) is amended by striking ‘‘subparagraph (B)’’ and in-
serting ‘‘subparagraphs (B) and (C)’’. 
SEC. 603. EXPANSION OF AUDIT INFORMATION TO BE PRODUCED AND EXCHANGED WITH 

FOREIGN COUNTERPARTS. 

Section 106 of the Sarbanes-Oxley Act of 2002 (15 U.S.C. 7216) is amended— 
(1) by amending subsection (b) to read as follows: 

‘‘(b) PRODUCTION OF DOCUMENTS.— 
‘‘(1) PRODUCTION BY FOREIGN FIRMS.—If a foreign public accounting firm 

issues an audit report, performs audit work, conducts interim reviews, or per-
forms material services upon which a registered public accounting firm relies 
in the conduct of an audit or interim review, the foreign public accounting firm 
shall produce its audit work papers and all other documents related to any such 
audit work or interim review to the Commission or the Board when requested 
by the Commission or the Board and the foreign public accounting firm shall 
be subject to the jurisdiction of the courts of the United States for purposes of 
enforcement of any request of such documents. 

‘‘(2) OTHER PRODUCTION.—Any registered public accounting firm that relies, 
in whole or in part, on the work of a foreign public accounting firm in issuing 
an audit report, performing audit work, or conducting an interim review, 
shall— 

‘‘(A) produce the foreign public accounting firm’s audit work papers and 
all other documents related to any such work in response to a request for 
production by the Commission or the Board; and 

VerDate Mar 15 2010 14:59 Dec 21, 2010 Jkt 099006 PO 00000 Frm 00036 Fmt 6659 Sfmt 6621 E:\HR\OC\HR687P1.XXX HR687P1W
R

ei
er

-A
vi

le
s 

on
 D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 H
E

A
R

IN
G



37 

‘‘(B) secure the agreement of any foreign public accounting firm to such 
production, as a condition of its reliance on the work of that foreign public 
accounting firm.’’; 

(2) by redesignating subsection (d) as subsection (g); and 
(3) by inserting after subsection (c) the following new subsections: 

‘‘(d) SERVICE OF REQUESTS OR PROCESS.—Any foreign public accounting firm that 
performs work for a domestic registered public accounting firm shall furnish to the 
domestic firm a written irrevocable consent and power of attorney that designates 
the domestic firm as an agent upon whom may be served any process, pleadings, 
or other papers in any action brought to enforce this section. Any foreign public ac-
counting firm that issues an audit report, performs audit work, performs interim re-
views, or performs other material services upon which a registered public account-
ing firm relies in the conduct of an audit or interim review, shall designate to the 
Commission or the Board an agent in the United States upon whom may be served 
any process, pleading, or other papers in any action brought to enforce this section 
or any request by the Commission or the Board under this section. 

‘‘(e) SANCTIONS.—A willful refusal to comply, in whole in or in part, with any re-
quest by the Commission or the Board under this section, shall be a violation of this 
Act. 

‘‘(f) OTHER MEANS OF SATISFYING PRODUCTION OBLIGATIONS.—Notwithstanding 
any other provision of this section, the staff of the Commission or Board may allow 
foreign public accounting firms subject to this section to meet production obligations 
under this section though alternate means, such as through foreign counterparts of 
the Commission or Board.’’. 
SEC. 604. CONFORMING AMENDMENT RELATED TO REGISTRATION. 

Section 102(b)(3)(A) of the Sarbanes-Oxley Act of 2002 (15 U.S. Code 
7212(b)(3)(A)) is amended by striking ‘‘by the Board’’ and inserting ‘‘by the Commis-
sion or the Board’’. 
SEC. 605. FAIR FUND AMENDMENTS. 

Section 308 of the Sarbanes-Oxley Act of 2002 (15 U.S.C. 7246(a)) is amended— 
(1) by amending subsection (a) to read as follows: 

‘‘(a) CIVIL PENALTIES TO BE USED FOR THE RELIEF OF VICTIMS.—If in any judicial 
or administrative action brought by the Commission under the securities laws (as 
such term is defined in section 3(a)(47) of the Securities Exchange Act of 1934 (15 
U.S.C. 78c(a)(47)), the Commission obtains a civil penalty against any person for a 
violation of such laws or the rules and regulations thereunder, or such person 
agrees in settlement of any such action to such civil penalty, the amount of such 
civil penalty or settlement shall, on the motion or at the direction of the Commis-
sion, be added to and become part of a disgorgement fund or other fund established 
for the benefit of the victims of such violation.’’; 

(2) in subsection (b), by— 
(A) striking ‘‘for a disgorgement fund described in subsection (a)’’ and in-

serting ‘‘for a disgorgement fund or other fund described in subsection (a)’’; 
and 

(B) striking ‘‘in the disgorgement fund’’ and inserting ‘‘in such fund’’; and 
(3) by striking subsection (e). 

SEC. 606. EXEMPTION FOR NONACCELERATED FILERS. 

(a) EXEMPTION.—Section 404 of the Sarbanes-Oxley Act of 2002 is amended by 
adding at the end the following: 

‘‘(c) EXEMPTION FOR SMALLER ISSUERS.—Subsection (b) shall not apply with re-
spect to any audit report prepared for an issuer that is not an accelerated filer with-
in the meaning Rule 12b–2 of the Commission (17 C.F.R. 240.12b–2).’’. 

(b) STUDY.—The Securities and Exchange Commission and the Comptroller Gen-
eral shall jointly conduct a study to determine how the Commission could reduce 
the burden of complying with section 404(b) of the Sarbanes-Oxley Act of 2002 for 
companies whose market capitalization is between $75,000,000 and $250,000,000 for 
the relevant reporting period while maintaining investor protections for such compa-
nies. The study shall also consider whether any such methods of reducing the com-
pliance burden or a complete exemption for such companies from compliance with 
such section would encourage companies to list on exchanges in the United States 
in their initial public offerings. Not later than 180 days after the date of the enact-
ment of this Act, the Commission and the Comptroller General shall transmit a re-
port of such study to Congress. 
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SEC. 607. WHISTLEBLOWER PROTECTION AGAINST RETALIATION BY A SUBSIDIARY OF AN 
ISSUER. 

Section 1514A(a) of title 18, United States Code, is amended by inserting ‘‘includ-
ing any subsidiary or affiliate whose financial information is included in the consoli-
dated financial statements of such company,’’ after ‘‘(15 U.S.C. 78o(d)),’’. 
SEC. 608. CONGRESSIONAL ACCESS TO INFORMATION. 

Section 101 of the Sarbanes-Oxley Act of 2002 is amended by adding at the end 
the following: 

‘‘(i) CONGRESSIONAL ACCESS TO INFORMATION.—Nothing in this section shall— 
‘‘(1) affect the Boards obligations, if any, to provide access to records under 

the Right to Financial Privacy Act; or 
‘‘(2) authorize the Board to withhold information from Congress or prevent 

the Board from complying with an order of a court of the United States in an 
action commenced by the United States or the Board.’’. 

SEC. 609. CREATION OF OMBUDSMAN FOR THE PCAOB. 

(a) OMBUDSMAN.—Title I of the Sarbanes-Oxley Act of 2002 (15 U.S.C. 7211 et 
seq.), as amended by section 601(a)(1), is further amended by adding at the end the 
following new section: 
‘‘SEC. 111. OMBUDSMAN. 

‘‘(a) ESTABLISHMENT REQUIRED.—Not later than 180 days after the date of enact-
ment of the Investor Protection Act, the Board shall appoint an ombudsman for the 
Board. The Ombudsman shall report directly to the Chairman. 

‘‘(b) DUTIES OF OMBUDSMAN.—The ombudsman appointed in accordance with sub-
section (a) for the Board shall— 

‘‘(1) act as a liaison between the Board and— 
‘‘(A) any registered public accounting firm or issuer with respect to issues 

or disputes concerning the preparation or issuance of any audit report with 
respect to that issuer; and 

‘‘(B) any affected registered public accounting firm or issuer with respect 
to— 

‘‘(i) any problem such firm or issuer may have in dealing with the 
Board resulting from the regulatory activities of the Board, particularly 
with regard to the implementation of section 404; and 

‘‘(ii) issues caused by the relationships of registered public accounting 
firms and issuers generally; and 

‘‘(2) assure that safeguards exist to encourage complainants to come forward 
and to preserve confidentiality; and 

‘‘(3) carry out such activities, and any other activities assigned by the Board, 
in accordance with guidelines prescribed by the Board.’’. 

(b) CONFORMING AMENDMENT.—The table of sections in section 1(b) of such Act 
is amended, by inserting after the item relating to section 110 (as added by section 
601(a)(2)) the following new item: 
‘‘Sec. 111. Ombudsman.’’. 

SEC. 610. AUDITING OVERSIGHT BOARD. 

The Sarbanes-Oxley Act of 2002 is amended— 
(1) in section 2(a)(5), by striking ‘‘Public Company Accounting Oversight 

Board’’ and inserting ‘‘Auditing Oversight Board’’; 
(2) in section 101(a), by striking ‘‘Public Company Accounting Oversight 

Board’’ and inserting ‘‘Auditing Oversight Board’’; and 
(3) in the heading of title I, by striking ‘‘PUBLIC COMPANY ACCOUNT-

ING OVERSIGHT BOARD’’ and inserting ‘‘AUDITING OVERSIGHT 
BOARD’’. 

TITLE VII—SENIOR INVESTMENT PROTECTION 

SEC. 701. FINDINGS. 

Congress finds that— 
(1) many seniors are targeted by salespersons and advisers using misleading 

certifications and professional designations; 
(2) many certifications and professional designations used by salespersons 

and advisers represent limited training or expertise, and may in fact be of no 
value with respect to advising seniors on financial and estate planning matters, 
and far too often, such designations are obtained simply by attending a week-
end seminar and passing an open book, multiple choice test; 
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(3) many seniors have lost their life savings because salespersons and advis-
ers holding a misleading designation have steered them toward products that 
were unsuitable for them, given their retirement needs and life expectancies; 

(4) seniors have a right to clearly know whether they are working with a 
qualified adviser who understands the products and is working in their best in-
terest or a self-interested salesperson or adviser advocating particular products; 
and 

(5) many existing State laws and enforcement measures addressing the use 
of certifications, professional designations, and suitability standards in selling 
financial products to seniors are inadequate to protect senior investors from 
salespersons and advisers using such designations. 

SEC. 702. DEFINITIONS. 

For purposes of this title: 
(1) MISLEADING DESIGNATION.—The term ‘‘misleading designation’’— 

(A) means the use of a purported certification, professional designation, 
or other credential, that indicates or implies that a salesperson or adviser 
has special certification or training in advising or servicing seniors; and 

(B) does not include any legitimate certification, professional designation, 
license, or other credential, if— 

(i) it has been offered by an academic institution having regional ac-
creditation; or 

(ii) it meets the standards for certifications, licenses, and professional 
designations outlined by the North American Securities Administrators 
Association (in this title referred to as the ‘‘NASAA’’) Model Rule on the 
Use of Senior-Specific Certifications and Professional Designations, as 
in effect on the date of the enactment of this Act, or any successor 
thereto, or it was issued by or obtained from any State. 

(2) FINANCIAL PRODUCT.—The term ‘‘financial product’’ means securities, in-
surance products (including insurance products which pay a return, whether 
fixed or variable), and bank and loan products. 

(3) MISLEADING OR FRAUDULENT MARKETING.—The term ‘‘misleading or fraud-
ulent marketing’’ means the use of a misleading designation when selling to or 
advising a senior about the sale of a financial product. 

(4) SENIOR.—The term ‘‘senior’’ means any individual who has attained the 
age of 62 years or more. 

(5) STATE.—The term ‘‘State’’ means each of the 50 States, the District of Co-
lumbia, and the unincorporated territories of Puerto Rico and the U.S. Virgin 
Islands. 

SEC. 703. GRANTS TO STATES FOR ENHANCED PROTECTION OF SENIORS FROM BEING MIS-
LEAD BY FALSE DESIGNATIONS. 

(a) GRANT PROGRAM.—The Securities and Exchange Commission (in this title re-
ferred to as the ‘‘Commission’’)— 

(1) shall establish a program in accordance with this title to provide grants 
to States— 

(A) to investigate and prosecute misleading and fraudulent marketing 
practices; or 

(B) to develop educational materials and training aimed at reducing mis-
leading and fraudulent marketing of financial products toward seniors; and 

(2) may establish such performance objectives, reporting requirements, and 
application procedures for States and State agencies receiving grants under this 
title as the Commission determines are necessary to carry out and assess the 
effectiveness of the program under this title. 

(b) USE OF GRANT AMOUNTS.—A grant under this title may be used (including 
through subgrants) by the State or the appropriate State agency designated by the 
State— 

(1) to fund additional staff to identify, investigate, and prosecute (through 
civil, administrative, or criminal enforcement actions) cases involving mis-
leading or fraudulent marketing of financial products to seniors; 

(2) to fund technology, equipment, and training for regulators, prosecutors, 
and law enforcement in order to identify salespersons and advisers who target 
seniors through the use of misleading designations; 

(3) to fund technology, equipment, and training for prosecutors to increase the 
successful prosecution of those targeting seniors with the use of misleading des-
ignations; 

(4) to provide educational materials and training to regulators on the appro-
priateness of the use of designations by salespersons and advisers of financial 
products; 
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(5) to provide educational materials and training to seniors to increase their 
awareness and understanding of designations; and 

(6) to develop comprehensive plans to combat misleading or fraudulent mar-
keting of financial products to seniors. 

(c) GRANT REQUIREMENTS.— 
(1) MAXIMUM.—The amount of a grant under this title may not exceed 

$500,000 per fiscal year per State, if all requirements of paragraphs (2), (3), (4), 
and (5) are met. Such amount shall be limited to $100,000 per fiscal year per 
State in any case in which the State meets the requirements of— 

(A) paragraphs (2) and (3), but not each of paragraphs (4) and (5); or 
(B) paragraphs (4) and (5), but not each of paragraphs (2) and (3). 

(2) STANDARD DESIGNATION RULES FOR SECURITIES.—A State shall have adopt-
ed rules on the appropriate use of designations in the offer or sale of securities 
or investment advice, which shall meet or exceed the minimum requirements 
of the NASAA Model Rule on the Use of Senior-Specific Certifications and Pro-
fessional Designations, as in effect on the date of the enactment of this Act, or 
any successor thereto. 

(3) SUITABILITY RULES FOR SECURITIES.—A State shall have adopted standard 
rules on the suitability requirements in the sale of securities, which shall, to 
the extent practicable, conform to the minimum requirements on suitability im-
posed by self-regulatory organization rules under the securities laws (as defined 
in section 3 of the Securities Exchange Act of 1934). 

(4) STANDARD DESIGNATION RULES FOR INSURANCE PRODUCTS.—A State shall 
have adopted standard rules on the appropriate use of designations in the sale 
of insurance products, which shall, to the extent practicable, conform to the 
minimum requirements of the National Association of Insurance Commissioners 
Model Regulation on the Use of Senior-Specific Certifications and Professional 
Designations in the Sale of Life Insurance and Annuities, as in effect on the 
date of the enactment of this Act, or any successor thereto. 

(5) SUITABILITY AND SUPERVISION RULES FOR ANNUITY PRODUCTS.— 
(A) IN GENERAL.—A State shall have adopted rules governing insurer su-

pervision of, suitability of, and insurer and insurance producer conduct re-
lating to, the sale of annuity products, including fixed and index annuities. 

(B) ANNUITY PRODUCTS CRITERIA.—The rules required by subparagraph 
(A) shall, to the extent practicable, provide— 

(i) that insurers, and insurance producers are responsible for, and 
liable for penalties for, the suitability of each recommended annuity 
transaction; 

(ii) that insurers and insurance producers are required to apply a 
standard for determining the suitability of each recommended annuity 
transaction, including fixed and index annuities, that is at least as pro-
tective of the interests of the consumer as rule 2821(b) of the Financial 
Industry Regulatory Authority (in this paragraph referred to as 
‘‘FINRA’’), as in effect on the date of the enactment of this Act, or any 
successor to such rule; 

(iii) that insurers and insurance producers are required to maintain 
a process for review of the suitability, and approval or disapproval, of 
each recommended annuity transaction that is at least as protective of 
the interests of the consumer as the principal review required under 
rule 2821(c) of FINRA, as in effect on the date of the enactment of this 
Act, or any successor to such rule; 

(iv) that insurers and insurance producers are required to maintain 
processes for the supervision of direct annuity sales and insurance pro-
ducer-recommended annuity sales (including procedures for the insurer 
to obtain and confirm consumer suitability information and for the in-
surer to confirm consumer understanding of the annuity transaction) 
that are at least as protective of the interests of the consumer as mem-
ber broker and dealer supervision requirements of FINRA, as in effect 
on the date of the enactment of this Act, or any successor to such re-
quirements; 

(v) that insurers are required to verify that each insurance producer 
successfully completes, and each insurance producer is required to re-
ceive, training designed to ensure that the insurance producer is com-
petent to recommend each class of annuity; 

(vi) that insurers are required to verify that insurance producers re-
ceive, and insurance producers are required to receive, training regard-
ing the features of each offered annuity product, to an extent that is 
at least as protective of the interests of the consumer as the FINRA 
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firm element training requirements, as in effect on the date of the en-
actment of this Act, or any successor to such requirements; 

(vii) for coordination of such rules with the rules of FINRA governing 
member brokers, dealers, and security representatives, to the extent 
appropriate, consistent with protecting the interests of consumers, for 
State insurance regulators to rely on, or to avoid duplication of FINRA 
rules; and 

(viii) for exemption from such rules only if such exemption is con-
sistent with the protection of consumers. 

SEC. 704. APPLICATIONS. 

To be eligible for a grant under this title, the State or appropriate State agency 
shall submit to the Commission a proposal to use the grant money to protect seniors 
from misleading or fraudulent marketing techniques in the offer and sale of finan-
cial products, which application shall— 

(1) identify the scope of the problem; 
(2) describe how the proposed program will help to protect seniors from mis-

leading or fraudulent marketing in the sale of financial products, including, at 
a minimum— 

(A) by proactively identifying senior victims of misleading and fraudulent 
marketing in the offer and sale of financial products; 

(B) how the proposed program can assist in the investigation and pros-
ecution of those using misleading or fraudulent marketing in the offer and 
sale of financial products to seniors; and 

(C) how the proposed program can help discourage and reduce future 
cases of misleading or fraudulent marketing in the offer and sale of finan-
cial products to seniors; and 

(3) describe how the proposed program is to be integrated with other existing 
State efforts. 

SEC. 705. LENGTH OF PARTICIPATION. 

A State receiving a grant under this title shall be provided assistance funds for 
a period of 3 years, after which the State may reapply for additional funding. 
SEC. 706. AUTHORIZATION OF APPROPRIATIONS. 

There are authorized to be appropriated to carry out this title, $8,000,000 for each 
of the fiscal years 2011 through 2015. 

TITLE VIII—REGISTRATION OF MUNICIPAL 
FINANCIAL ADVISORS 

SEC. 801. MUNICIPAL FINANCIAL ADVISER REGISTRATION REQUIREMENT. 

(a) IN GENERAL.—The Securities Exchange Act of 1934 is amended by inserting 
after section 15E (15 U.S.C. 78o–7) the following new section: 
‘‘SEC. 15F. MUNICIPAL FINANCIAL ADVISER REGISTRATION REQUIREMENT. 

‘‘(a)(1)(A) It shall be unlawful for any person to make use of the mails or any 
means or instrumentality of interstate commerce to act as a municipal financial ad-
viser unless such person is registered as a municipal financial adviser in accordance 
with subsection (b). 

‘‘(B) Subparagraph (A) shall not apply to a natural person associated with a mu-
nicipal financial adviser, as long as such adviser is registered in accordance with 
subsection (b) and is not a natural person. 

‘‘(2) The Commission, by rule or order, as it deems consistent with the public in-
terest and the protection of investors, may conditionally or unconditionally exempt 
from paragraph (1) of this section any municipal financial adviser or class of munic-
ipal financial advisers specified in such rule or order. 

‘‘(b)(1) A municipal financial adviser may be registered by filing with the Commis-
sion an application for registration in such form and containing such information 
and documents concerning such municipal financial adviser and any persons associ-
ated with such municipal financial adviser as the Commission, by rule, may pre-
scribe as necessary or appropriate in the public interest or for the protection of in-
vestors. Within 45 days of the date of the filing of such application (or within such 
longer period as to which the applicant consents), the Commission shall— 

‘‘(A) by order grant registration, or 
‘‘(B) institute proceedings to determine whether registration should be denied. 

Such proceedings shall include notice of the grounds for denial under consider-
ation and opportunity for hearing and shall be concluded within 120 days of the 
date of the filing of the application for registration. At the conclusion of such 
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proceedings, the Commission, by order, shall grant or deny such registration. 
The Commission may extend the time for conclusion of such proceedings for up 
to 90 days if it finds good cause for such extension and publishes its reasons 
for so finding or for such longer period as to which the applicant consents. 
The Commission shall grant such registration if the Commission finds that the 
requirements of this section are satisfied. The Commission shall deny such reg-
istration if it does not make such a finding or if it finds that if the applicant 
were so registered, its registration would be subject to suspension or revocation 
under paragraph (4). 

‘‘(2) An application for registration of a municipal financial adviser to be formed 
or organized may be made by a municipal financial adviser to which the municipal 
financial adviser to be formed or organized is to be the successor. Such application, 
in such form as the Commission, by rule, may prescribe, shall contain such informa-
tion and documents concerning the applicant, the successor, and any persons associ-
ated with the applicant or the successor, as the Commission, by rule, may prescribe 
as necessary or appropriate in the public interest or for the protection of investors. 
The grant or denial of registration to such an applicant shall be in accordance with 
the procedures set forth in paragraph (1) of this subsection. If the Commission 
grants such registration, the registration shall terminate on the 45th day after the 
effective date thereof, unless prior thereto the successor shall, in accordance with 
such rules and regulations as the Commission may prescribe, adopt the application 
for registration as its own. 

‘‘(3) Any provision of this title (other than section 5 and subsection (a) of this sec-
tion) which prohibits any act, practice, or course of business if the mails or any 
means or instrumentality of interstate commerce is used in connection therewith 
shall also prohibit any such act, practice, or course of business by any registered 
municipal financial adviser or any person acting on behalf of such a municipal fi-
nancial adviser, irrespective of any use of the mails or any means or instrumentality 
of interstate commerce in connection therewith. 

‘‘(4) The Commission, by order, shall censure, place limitations on the activities, 
functions, or operations of, suspend for a period not exceeding 12 months, or revoke 
the registration of any municipal financial adviser if it finds, on the record after no-
tice and opportunity for hearing, that such censure, placing of limitations, suspen-
sion, or revocation is in the public interest and that such municipal financial ad-
viser, whether prior or subsequent to becoming such, or any person associated with 
such municipal financial adviser, whether prior or subsequent to becoming so associ-
ated— 

‘‘(A) has willfully made or caused to be made in any application for registra-
tion or report required to be filed with the Commission or with any other appro-
priate regulatory agency under this title, or in any proceeding before the Com-
mission with respect to registration, any statement which was at the time and 
in the light of the circumstances under which it was made false or misleading 
with respect to any material fact, or has omitted to state in any such applica-
tion or report any material fact which is required to be stated therein; 

‘‘(B) has been convicted within 10 years preceding the filing of any application 
for registration or at any time thereafter of any felony or misdemeanor or of 
a substantially equivalent crime by a foreign court of competent jurisdiction 
which the Commission finds— 

‘‘(i) involves the purchase or sale of any security, the taking of a false 
oath, the making of a false report, bribery, perjury, burglary, any substan-
tially equivalent activity however denominated by the laws of the relevant 
foreign government, or conspiracy to commit any such offense; 

‘‘(ii) arises out of the conduct of the business of a municipal financial ad-
viser, broker, dealer, municipal securities dealer, government securities 
broker, government securities dealer, investment adviser, bank, insurance 
company, fiduciary, transfer agent, nationally recognized statistical rating 
organization, foreign person performing a function substantially equivalent 
to any of the above, or entity or person required to be registered under the 
Commodity Exchange Act (7 U.S.C. 1 et seq.) or any substantially equiva-
lent foreign statute or regulation; 

‘‘(iii) involves the larceny, theft, robbery, extortion, forgery, counterfeiting, 
fraudulent concealment, embezzlement, fraudulent conversion, or misappro-
priation of funds, or securities, or substantially equivalent activity however 
denominated by the laws of the relevant foreign government; or 

‘‘(iv) involves the violation of section 152, 1341, 1342, or 1343 or chapter 
25 or 47 of title 18, or a violation of a substantially equivalent foreign stat-
ute; 

‘‘(C) is permanently or temporarily enjoined by order, judgment, or decree of 
any court of competent jurisdiction from acting as a municipal financial adviser, 
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investment adviser, underwriter, broker, dealer, municipal securities dealer, 
government securities broker, government securities dealer, transfer agent, na-
tionally recognized statistical rating organization, foreign person performing a 
function substantially equivalent to any of the above, or entity or person re-
quired to be registered under the Commodity Exchange Act or any substantially 
equivalent foreign statute or regulation, or as an affiliated person or employee 
of any investment company, bank, insurance company, foreign entity substan-
tially equivalent to any of the above, or entity or person required to be reg-
istered under the Commodity Exchange Act or any substantially equivalent for-
eign statute or regulation or from engaging in or continuing any conduct or 
practice in connection with any such activity, or in connection with the purchase 
or sale of any security; 

‘‘(D) has willfully violated any provision of the Securities Act of 1933, the In-
vestment Advisers Act of 1940, the Investment Company Act of 1940, the Com-
modity Exchange Act, this title, the rules or regulations under any of such stat-
utes, or is unable to comply with any such provision; 

‘‘(E) has willfully aided, abetted, counseled, commanded, induced, or procured 
the violation by any other person of any provision of the Securities Act of 1933, 
the Investment Advisers Act of 1940, the Investment Company Act of 1940, the 
Commodity Exchange Act, this title, the rules or regulations under any of such 
statutes, or has failed reasonably to supervise, with a view to preventing viola-
tions of the provisions of such statutes, rules, and regulations, another person 
who commits such a violation, if such other person is subject to his supervision. 
For the purposes of this subparagraph, no person shall be deemed to have failed 
reasonably to supervise any other person, if— 

‘‘(i) there have been established procedures, and a system for applying 
such procedures, which would reasonably be expected to prevent and detect, 
insofar as practicable, any such violation by such other person, and 

‘‘(ii) such person has reasonably discharged the duties and obligations in-
cumbent upon him by reason of such procedures and system without rea-
sonable cause to believe that such procedures and system were not being 
complied with; 

‘‘(F) is subject to any order of the Commission barring or suspending the right 
of the person to be associated with a municipal financial adviser; 

‘‘(G) has been found by a foreign financial regulatory authority to have— 
‘‘(i) made or caused to be made in any application for registration or re-

port required to be filed with a foreign financial regulatory authority, or in 
any proceeding before a foreign financial regulatory authority with respect 
to registration, any statement that was at the time and in the light of the 
circumstances under which it was made false or misleading with respect to 
any material fact, or has omitted to state in any application or report to 
the foreign financial regulatory authority any material fact that is required 
to be stated therein; 

‘‘(ii) violated any foreign statute or regulation regarding transactions in 
securities, or contracts of sale of a commodity for future delivery, traded on 
or subject to the rules of a contract market or any board of trade; or 

‘‘(iii) aided, abetted, counseled, commanded, induced, or procured the vio-
lation by any person of any provision of any statutory provisions enacted 
by a foreign government, or rules or regulations thereunder, empowering a 
foreign financial regulatory authority regarding transactions in securities, 
or contracts of sale of a commodity for future delivery, traded on or subject 
to the rules of a contract market or any board of trade, or has been found, 
by a foreign financial regulatory authority, to have failed reasonably to su-
pervise, with a view to preventing violations of such statutory provisions, 
rules, and regulations, another person who commits such a violation, if such 
other person is subject to his supervision; or 

‘‘(H) is subject to any final order of a State securities commission (or any 
agency or officer performing like functions), State authority that supervises or 
examines banks, savings associations, or credit unions, State insurance commis-
sion (or any agency or office performing like functions), an appropriate Federal 
banking agency (as defined in section 3 of the Federal Deposit Insurance Act 
(12 U.S.C. 1813(q))), or the National Credit Union Administration, that— 

‘‘(i) bars such person from association with an entity regulated by such 
commission, authority, agency, or officer, or from engaging in the business 
of securities, insurance, banking, savings association activities, or credit 
union activities; or 

‘‘(ii) constitutes a final order based on violations of any laws or regula-
tions that prohibit fraudulent, manipulative, or deceptive conduct. 
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‘‘(5) Pending final determination whether any registration under this subsection 
shall be revoked, the Commission, by order, may suspend such registration, if such 
suspension appears to the Commission, after notice and opportunity for hearing, to 
be necessary or appropriate in the public interest or for the protection of investors. 
Any registered municipal financial adviser may, upon such terms and conditions as 
the Commission deems necessary or appropriate in the public interest or for the pro-
tection of investors, withdraw from registration by filing a written notice of with-
drawal with the Commission. If the Commission finds that any registered municipal 
financial adviser is no longer in existence or has ceased to do business as a munic-
ipal financial adviser, the Commission, by order, shall cancel the registration of 
such municipal financial adviser. 

‘‘(6)(A) With respect to any person who is associated, who is seeking to become 
associated, or, at the time of the alleged misconduct, who was associated or was 
seeking to become associated with a municipal financial adviser, the Commission, 
by order, shall censure, place limitations on the activities or functions of such per-
son, or suspend for a period not exceeding 12 months, or bar such person from being 
associated with a municipal financial adviser, if the Commission finds, on the record 
after notice and opportunity for a hearing, that such censure, placing of limitations, 
suspension, or bar is in the public interest and that such person— 

‘‘(i) has committed or omitted any act, or is subject to an order or finding, 
enumerated in subparagraph (A), (D), or (E) of paragraph (4) of this subsection; 

‘‘(ii) has been convicted of any offense specified in subparagraph (B) of such 
paragraph (4) within 10 years of the commencement of the proceedings under 
this paragraph; or 

‘‘(iii) is enjoined from any action, conduct, or practice specified in subpara-
graph (C) of such paragraph (4). 

‘‘(B) It shall be unlawful— 
‘‘(i) for any person as to whom an order under subparagraph (A) is in effect, 

without the consent of the Commission, willfully to become, or to be, associated 
with a municipal financial adviser in contravention of such order; or 

‘‘(ii) for any municipal financial adviser to permit such a person, without the 
consent of the Commission, to become or remain, a person associated with the 
municipal financial adviser in contravention of such order, if such municipal fi-
nancial adviser knew, or in the exercise of reasonable care should have known, 
of such order. 

‘‘(7) No registered municipal financial adviser shall act as such unless it meets 
such standards of operational capability and such municipal financial adviser and 
all natural persons associated with such municipal financial adviser meet such 
standards of training, experience, competence, and such other qualifications as the 
Commission finds necessary or appropriate in the public interest or for the protec-
tion of investors. The Commission shall establish such standards by rules and regu-
lations, which may— 

‘‘(A) specify that all or any portion of such standards shall be applicable to 
any class of municipal financial advisers and persons associated with municipal 
financial advisers; 

‘‘(B) require persons in any such class to pass tests prescribed in accordance 
with such rules and regulations, which tests shall, with respect to any class of 
partners, officers, or supervisory employees (which latter term may be defined 
by the Commission’s rules and regulations) engaged in the management of the 
municipal financial adviser, include questions relating to bookkeeping, account-
ing, supervision of employees, maintenance of records, and other appropriate 
matters; and 

‘‘(C) provide that persons in any such class other than municipal financial ad-
visers and partners, officers, and supervisory employees of municipal financial 
advisers, may be qualified solely on the basis of compliance with such standards 
of training and such other qualifications as the Commission finds appropriate. 

The Commission, by rule, may prescribe reasonable fees and charges to defray its 
costs in carrying out this paragraph, including, but not limited to, fees for any test 
administered by it or under its direction. 

‘‘(c)(1)(A) No municipal financial adviser shall make use of the mails or any means 
or instrumentality of interstate commerce in connection with which such municipal 
financial adviser engages in any fraudulent, deceptive, or manipulative act or prac-
tice or violates such rules and regulations regarding conflicts of interest or fair prac-
tices, including but not limited to rules and regulations related to political contribu-
tions, as the Commission shall prescribe in the public interest or for the protection 
of investors or to maintain fair and orderly markets. 

‘‘(B) The Commission shall, for the purposes of this paragraph as the Commission 
finds necessary or appropriate in the public interest or for the protection of inves-
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tors, by rules and regulations define, and prescribe means reasonably designed to 
prevent, such acts and practices as are fraudulent, deceptive, or manipulative. 

‘‘(2) If the Commission finds, after notice and opportunity for a hearing, that any 
person subject to the provisions of this section or any rule or regulation thereunder 
has failed to comply with any such provision, rule, or regulation in any material re-
spect, the Commission may publish its findings and issue an order requiring such 
person, and any person who was a cause of the failure to comply due to an act or 
omission the person knew or should have known would contribute to the failure to 
comply, to comply, or to take steps to effect compliance, with such provision or such 
rule or regulation thereunder upon such terms and conditions and within such time 
as the Commission may specify in such order. 

‘‘(d) Every registered municipal financial adviser shall establish, maintain, and 
enforce written policies and procedures reasonably designed, taking into consider-
ation the nature of such municipal financial adviser’s business, to prevent the mis-
use in violation of this title, or the rules or regulations thereunder, of material, non-
public information by such municipal financial adviser or any person associated 
with such municipal financial adviser. The Commission, as it deems necessary or 
appropriate in the public interest or for the protection of investors, shall adopt rules 
or regulations to require specific policies or procedures reasonably designed to pre-
vent misuse in violation of this title (or the rules or regulations thereunder) of mate-
rial, nonpublic information. 

‘‘(e) A municipal financial adviser and any person associated with such municipal 
financial adviser shall be deemed to have a fiduciary duty to any municipal securi-
ties issuer for whom such municipal financial adviser acts as a municipal financial 
adviser. A municipal financial adviser may not engage in any act, practice, or course 
of business which is not consistent with a municipal financial adviser’s fiduciary 
duty. The Commission shall, for the purposes of this paragraph, by rules and regu-
lations define, and prescribe means reasonably designed to prevent, such acts, prac-
tices, and courses of business as are not consistent with a municipal financial advis-
er’s fiduciary duty to its clients.’’. 

(b) DEFINITION.—Section 3(a) of the Securities Exchange Act of 1934 (15 U.S.C. 
78c(a)) is amended by adding at the end the following new paragraphs: 

‘‘(65) MUNICIPAL FINANCIAL ADVISER.— 
‘‘(A) The term ‘municipal financial adviser’ means a person who, for com-

pensation, engages in the business of— 
‘‘(i) providing advice to a municipal securities issuer with respect to— 

‘‘(I) the issuance or proposed issuance of securities, including any 
remarketing of municipal securities directly or indirectly by or on 
behalf of a municipal securities issuer; 

‘‘(II) the investment of proceeds from securities issued by such 
municipal securities issuer; 

‘‘(III) the hedging of any risks associated with subclauses (I) or 
(II), including advice as to swap agreements (as defined in section 
206A of the Gramm-Leach-Bliley Act regardless of whether the 
counterparties constitute eligible contract participants); or 

‘‘(IV) preparation of disclosure documents in connection with the 
issuance, proposed issuance, or previous issuance of securities 
issued by a municipal securities issuer, including, without limita-
tion, official statements and documents prepared in connection 
with a written agreement or contract for the benefit of holders of 
such securities described in section 240.15c2–12 of title 17, Code of 
Federal Regulations; 

‘‘(ii) assisting a municipal securities issuer in selecting or negotiating 
guaranteed investment contracts or other investment products; or 

‘‘(iii) assisting any municipal securities issuer in the primary offering 
of securities not involving a public offering. 

‘‘(B) Such term does not include— 
‘‘(i) an attorney, if the attorney is offering advice or providing services 

that are of a traditional legal nature; 
‘‘(ii) a nationally recognized statistical rating organization to the ex-

tent it is involved in the process of developing credit ratings; 
‘‘(iii) a registered broker-dealer when acting as an underwriter, as 

such term is defined in section 2(a)(11) of the Securities Act of 1933 (15 
U.S.C. section 77b(a)(11)); or 

‘‘(iv) a State or any political subdivision thereof. 
‘‘(66) MUNICIPAL SECURITIES ISSUER.—The term ‘municipal securities issuer’ 

means— 
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‘‘(A) any entity that has the ability to issue a security the interest on 
which is excludable from gross income under section 103 of the Internal 
Revenue Code of 1986 and the regulations thereunder; or 

‘‘(B) any person who receives the proceeds generated from the issuance 
of municipal securities. 

‘‘(67) PERSON ASSOCIATED WITH A MUNICIPAL FINANCIAL ADVISER; ASSOCIATED 
PERSON OF A MUNICIPAL FINANCIAL ADVISER.—The term ‘person associated with 
a municipal financial adviser’ or ‘associated person of a municipal financial ad-
viser’ means any partner, officer, director, or branch manager of such municipal 
financial adviser (or any person occupying a similar status or performing simi-
lar functions), any person directly or indirectly controlling, controlled by, or 
under common control with such municipal financial adviser, or any employee 
of such municipal financial adviser, except that any person associated with a 
municipal financial adviser whose functions are solely clerical or ministerial 
shall not be included in the meaning of such term for purposes of section 15F(b) 
(other than paragraph (6) thereof).’’. 

SEC. 802. CONFORMING AMENDMENTS. 

(a) SECURITIES EXCHANGE ACT OF 1934.—The Securities Exchange Act of 1934 is 
amended— 

(1) in section 15(b)(4)(B)(ii) (15 U.S.C. 78o(b)(4)(B)(ii)), by inserting ‘‘municipal 
finance adviser,’’ after ‘‘nationally recognized statistical rating organization,’’; 

(2) in section 15(b)(4)(C) (15 U.S.C. 78o(b)(4)(C)), by inserting ‘‘municipal fi-
nance adviser,’’ after ‘‘nationally recognized statistical rating organization,’’; and 

(3) in section 17(a)(1) (15 U.S.C. 78q(a)(1)), by inserting ‘‘registered municipal 
financial adviser,’’ after ‘‘nationally recognized statistical rating organization,’’. 

(b) INVESTMENT COMPANY ACT OF 1940.—The Investment Company Act of 1940 
is amended— 

(1) in section 2(a) (15 U.S.C. 80a–2(a)), by inserting at the end the following 
new paragraph: 

‘‘(54) The term ‘municipal finance adviser’ has the same meaning as in section 
3 of the Securities Exchange Act of 1934.’’; 

(2) in section 9(a)(1) (15 U.S.C. 80a–9(a)(1)), by inserting ‘‘municipal finance 
adviser,’’ after ‘‘credit rating agency,’’; and 

(3) in section 9(a)(2) (15 U.S.C. 80a–9(a)(2)), by inserting ‘‘municipal finance 
adviser,’’ after ‘‘credit rating agency,’’. 

(c) INVESTMENT ADVISERS ACT OF 1940.—The Investment Advisers Act of 1940 is 
amended— 

(1) in section 202(a) (15 U.S.C. 80b–2(a)), by inserting at the end the following 
new paragraph: 

‘‘(29) The term ‘municipal finance adviser’ has the same meaning as in section 
3 of the Securities Exchange Act of 1934.’’; 

(2) in section 203(e)(2)(B) (15 U.S.C. 80b–3(e)(2)(B)), by inserting ‘‘municipal 
finance adviser,’’ after ‘‘credit rating agency,’’; and 

(3) in section 203(e)(4) (15 U.S.C. 80b–3(e)(4)) is amended by inserting ‘‘mu-
nicipal finance adviser,’’ after ‘‘credit rating agency,’’. 

SEC. 803. EFFECTIVE DATES. 

(a) IN GENERAL.—The amendments made by this title shall take effect 30 days 
after the date of the enactment of this Act. 

(b) EFFECTIVE DATE AND REQUIREMENTS FOR REGULATIONS.—Notwithstanding 
subsection (a), the Securities and Exchange Commission shall, within 120 days after 
the date of the enactment of this Act, publish for notice and public comment such 
regulations as are initially required to implement this title, and shall take final ac-
tion with respect to such regulations not later than 270 days after the date of enact-
ment of this Act. 

(c) REGISTRATION DATE.—No person may continue to act as a municipal financial 
adviser, as such term is defined in section 3(a)(65) of the Securities Exchange Act 
of 1934 (as added by this title), after 30 days after the date the regulations de-
scribed in subsection (b) become effective unless such person has been registered as 
required by the amendment made by section 701 of this title. 

PURPOSE AND SUMMARY 

H.R. 3817, the Investor Protection Act of 2009, generally aims to 
strengthen the oversight of U.S. securities markets, close regu-
latory loopholes, and better safeguard investors. Among its key re-
forms, the bill establishes a common fiduciary standard to apply to 
both broker-dealers and investment advisers in order to ensure 
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that securities professionals place customers’ interests first when 
offering investment advice. The legislation also provides the U.S. 
Securities and Exchange Commission (SEC) with the authority to 
restrict mandatory pre-dispute arbitration clauses in securities con-
tracts. 

Additionally, H.R. 3817 enhances the SEC’s enforcement powers, 
remedies, and rulemaking authorities in a number of ways. Prin-
cipally, the bill establishes a whistleblower bounty program to re-
ward individuals whose tips about securities wrongdoing lead to 
successful enforcement actions by the SEC. The bill also facilitates 
the ability of the SEC to bring actions against those individuals 
who aid and abet securities fraud. 

H.R. 3817 further clarifies the ability of the SEC to issue rules 
regarding the nomination by shareholders of individuals to serve 
on the boards of public companies. These provisions regarding 
proxy access will enhance democratic participation in corporate 
governance. 

Moreover, H.R. 3817 modifies the SEC’s funding and structure. 
In this regard, the legislation doubles the SEC’s authorized budget 
over five years and provides a new funding stream to support the 
agency’s operations via assessments on investor advisers. The bill 
also provides for an expeditious, independent, comprehensive study 
of the securities regulatory regime by a high caliber body with ex-
pertise in organizational restructuring to identify reforms and en-
sure that the SEC and other regulatory entities put in place fur-
ther improvements designed to provide superior investor protec-
tion. 

H.R. 3817 additionally contains numerous reforms not only 
aimed at revising and bolstering the authorities of the Securities 
Investor Protection Corporation (SIPC), but also improving the ef-
fectiveness of the Public Company Accounting Oversight Board 
(PCAOB), especially its ability to take enforcement actions against 
the auditors of broker-dealers and its capacity to coordinate with 
foreign regulatory bodies. The bill further amends the Sarbanes- 
Oxley Act to improve whistleblower protections and to exempt pub-
lic companies with less than $75 million in market capitalization 
from the law’s external audit of internal control requirements, as 
well. 

Finally, H.R. 3817 creates a grant program to provide funding to 
the States for the enhanced protection of senior citizens from secu-
rities fraudsters. The legislation also requires the registration of 
municipal financial advisers to safeguard a sizable segment of the 
U.S. securities markets. 

BACKGROUND AND NEED FOR LEGISLATION 

During the 110th Congress, the Financial Services Committee 
developed H.R. 6513, the Securities Act of 2008. The House ulti-
mately passed the bipartisan investor protection package in Sep-
tember 2008, but the bill did not become law. 

The financial crisis that erupted in late 2008 further exposed 
vulnerabilities in the U.S. regulatory system and highlighted the 
lack of adequate safeguards for investors in the global capital mar-
kets. Without sufficient protections, investors lost confidence, and 
confidence among investors is the predicate for a healthy, func-
tional securities marketplace. 
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The massive Madoff and Stanford Financial investment fraud 
schemes that also came to light during the height of the crisis ex-
hibited, in large part at least, the need to improve investor protec-
tion. They also demonstrated deficiencies in the existing securities 
regulatory structure. The freezing up of the auction-rate securities 
markets and ‘‘breaking the buck’’ by a prominent money-market 
fund provided two other, if less extreme, examples of problematic 
securities regulation. 

In response, the House Financial Services Committee worked in 
the 111th Congress to reconsider and augment the reforms con-
tained in H.R. 6513 from the 110th Congress. This product became 
known as the Investor Protection Act, which Congressman Paul E. 
Kanjorski, the Chairman of the Financial Services Subcommittee 
on Capital Markets, Insurance, and Government Sponsored Enter-
prises, introduced as H.R. 3817 on October 15, 2009. 

In general, H.R. 3817 addresses many recently identified investor 
protection problems by reforming the SEC to strengthen and up-
date its powers, better safeguard investors, and efficiently and ef-
fectively regulate the capital markets. By doubling the SEC’s au-
thorized funding and providing dozens of new enforcement powers 
and regulatory authorities, the bill enhances the SEC’s effective-
ness and provides the agency with the tools needed to police today’s 
complex securities markets. 

In addition to the specific statutory reforms included in H.R. 
3817, the legislation provides for an expeditious, independent, com-
prehensive study of the securities regulatory regime by a high cal-
iber body. This study will identify organizational reforms in order 
to ensure that the SEC and the other regulatory entities that mon-
itor our securities markets put in place further improvements de-
signed to ensure superior investor protection. 

H.R. 3817 also builds on the reforms previously passed by the 
House as part of H.R. 6513 in the 110th Congress. In addition to 
incorporating the vast majority of the provisions of H.R. 6513, H.R. 
3817 includes reforms proposed by the Obama Administration as 
part of its comprehensive white paper entitled Financial Regu-
latory Reform: A New Foundation. H.R. 3817 also contains numer-
ous reforms first recommended by the SEC, the PCAOB, and SIPC, 
among others. 

Among its chief reforms, H.R. 3817 establishes that every finan-
cial intermediary who provides investment advice to customers will 
have a fiduciary duty to the investor. Through this harmonized 
standard of care, both broker-dealers and investment advisers will 
place customers’ interests first. 

Regulators and practitioners have become increasingly concerned 
that investors are confused by the legal distinction between broker- 
dealers and investment advisers. The two groups owe investors dif-
ferent standards of care, even though their services and marketing 
have become increasingly indistinguishable to retail investors. 

In September 2006, the SEC commissioned a study by the RAND 
Corporation on the state of regulation for the investment advisory 
and brokerage industries. The RAND study found that this market-
place had become ‘‘very heterogeneous’’ in terms of the size, serv-
ices and dual affiliations of many broker-dealers and investment 
advisers. The report also determined that a small number of ex-
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tremely large firms, providing a full range of services, dominate the 
market. 

Moreover, the study concluded that investors do not fully under-
stand the distinction between broker-dealers and investment advis-
ers, including the duties they owe customers, the titles they use, 
the services they offer, and their compensation schemes. Even after 
the RAND study presented investors with plain language expla-
nations of the distinct legal duties owed to customers by these two 
securities professional groups, focus-group participants could not 
understand the differences between the varying standards of care. 
Furthermore, even after investors learned that current laws held 
investment advisers to a higher standard of care, investors ex-
pressed doubt that any actual difference existed in practice. 

But under the law, the distinction is very real. On the one hand, 
investment advisers owe a fiduciary duty to their customers, the 
highest duty available under the law and one that requires them 
to completely subordinate their personal interests to those of their 
clients. On the other hand, broker-dealers remain subject to a 
‘‘suitability’’ requirement, a lower standard of care, when advising 
customers. 

A suitability standard allows broker-dealers to consider factors 
besides the client’s best interests when offering investment advice. 
Unlike an investment adviser, who must recommend the best pos-
sible investment alternative, regardless of fees, the broker-dealer 
may recommend the security that generates the highest fee for the 
broker-dealer, if the security is ‘‘suitable’’ for the individual’s in-
vestment goals, even if another security would better serve the 
needs of the customer. Moreover, the law does not subject a broker- 
dealer to an ongoing duty to disclose these conflicts of interest. 

Because of investor confusion and because the two professions 
have increasingly become interlinked, many investor advocates and 
securities regulators have contended that when brokerages give 
personalized advice to a customer they should face the same ac-
countability that the fiduciary standard imposes on investment ad-
visers. In October 2009, for example, the Financial Services Com-
mittee received testimony on this subject from Texas State Securi-
ties Commissioner Denise Voigt Crawford. Commissioner 
Crawford’s statement echoes the RAND study’s findings, noting 
that: 

The migration of stockbrokers into the advisory arena 
through the marketing of brokers as ‘‘trusted advisers’’ 
and ‘‘financial advisors’’ over the years has fueled confu-
sion among investors as to the services provided by stock-
brokers and investment advisers as well as the level of 
protection. 

Additionally, Commissioner Crawford observed the importance of 
imposing on broker-dealers the traditional fiduciary duty ema-
nating from the 1963 U.S. Supreme Court case known as SEC v. 
Capital Gains Research Bureau. A traditional fiduciary duty in-
cludes an affirmative duty of care, loyalty and honesty; an affirma-
tive duty to act in good faith; and a duty to act in the best interests 
of the client. 

Commissioner Crawford also testified that several groups had 
proposed variations on this traditional duty, but she warned that 
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these proposals ‘‘would potentially supplant longstanding principles 
of fiduciary law embodied in decades of common law’’ and might 
not require the up-front disclosures mandated by a traditional fidu-
ciary standard. H.R. 3817 seeks to respect this existing body of 
case law in imposing a fiduciary duty standard on broker-dealers 
without altering the existing fiduciary standards of investment ad-
visers. 

The RAND study further raised an important issue regarding 
field testing and outreach to investors. The RAND study obtained 
very precise results about investors’ understanding of the broker-
age and investment advisory businesses. It achieved these results 
by surveying more than 600 U.S households and conducting a num-
ber of focus groups. 

RAND also field tested plain language disclosures to assess 
whether they improved investor knowledge. Importantly, RAND 
learned that disclosures they deemed as ‘‘plain language’’ did not 
clarify investor understanding. Such field testing is an integral 
part of social science research, program design, and market assess-
ment, but the SEC does not practice it. H.R. 3817 works to address 
this situation by clarifying the SEC’s authority to engage in con-
sumer testing. 

For too long, securities industry practices have deprived inves-
tors of a choice when seeking dispute settlement, too. In particular, 
pre-dispute mandatory arbitration clauses inserted into contracts 
have limited the ability of defrauded investors to seek redress. Bro-
kerage firms contend that arbitration is fair and efficient as a dis-
pute resolution mechanism. 

Critics of mandatory arbitration clauses, however, maintain that 
the brokerage firms hold powerful advantages over investors. 
Brokerages often hide mandatory arbitration clauses in dense con-
tract language. Moreover, arbitration settlements generally remain 
secret, preventing other investors from learning about the perform-
ance of a particular brokerage firm. 

If arbitration truly offers investors the opportunity to efficiently 
and fairly settle disputes, then investors will choose that option. 
But investors should also have the choice to pursue remedies in 
court, should they view that option as superior to arbitration. For 
these reasons, H.R. 3817 provides the SEC with the authority to 
limit, prohibit or place conditions on mandatory arbitration clauses 
in securities contracts. 

A myriad of problems presently confronts the SEC, perhaps none 
more urgent than the need for adequate resources. SEC Chairman 
Mary L. Schapiro and others have repeatedly stressed the need to 
increase the funding to ensure that the agency has the ability to 
keep pace with technological advances in the securities markets, 
hire staff with industry expertise, and fulfill one of its core mis-
sions: the protection of investors. 

To assist the agency in accomplishing these goals and achieving 
its other objectives, H.R. 3817 doubles the SEC’s authorized fund-
ing from $1.115 billion in FY 2010 to $2.25 billion in FY 2015. To-
gether these authorized amounts will provide the SEC with nearly 
$10 billion in funding over six years. 

Many have documented the need for increased SEC funding. A 
report in March 2009 by the Government Accountability Office, for 
example, noted that SEC enforcement staff felt insufficient funding 
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impeded their ability to effectively oversee the securities industry. 
In particular, the report notes that: 

. . . both management and staff said resource challenges 
have delayed cases, reduced the number of cases that can 
be brought, and potentially undermined the quality of 
some cases. Specifically, investigative attorneys cited the 
low level of administrative, paralegal, and information 
technology support, and unavailability of specialized serv-
ices and expertise, as challenges to bringing actions. 

In May 2009, Mr. Robert Khuzami, the Director of the SEC Divi-
sion of Enforcement, also testified before the U.S. Senate Banking, 
Housing, and Urban Affairs Subcommittee on Securities, Insur-
ance, and Investment. In his testimony, Mr. Khuzami offered the 
following assessment of the agency’s resource needs: 

In today’s markets, the SEC oversees more than 30,000 
registrants, including more than 12,000 public companies, 
4,600 mutual fund families, 11,000 investment advisers, 
600 transfer agents, and 5,500 broker dealers. In fiscal 
year 2008, the Enforcement Division received more than 
700,000 complaints, tips and referrals regarding potential 
violations of the federal securities laws. Yet, our entire En-
forcement staff nationwide—including lawyers, account-
ants, information technology staff, and support staff—is 
just above 1,100. 

If, as is contemplated by H.R. 3818, the Private Fund Investment 
Advisers Registration Act of 2009, advisers to private pools of cap-
ital also register with the SEC, the SEC could become responsible 
for the oversight of several thousand more registrants. H.R. 3817 
ensures that the SEC will have the funding it needs to handle this 
increase in responsibilities. 

On October 6, 2009, the Financial Services Committee further re-
ceived testimony from Mr. Richard Ketchum, the Chairman and 
Chief Executive Officer of the Financial Industry Regulatory Au-
thority (FINRA), a self-regulatory organization. Mr. Ketchum noted 
that of more than 11,000 federally registered investment advisory 
firms, the SEC projected that it would examine only 9 percent in 
2009 and 2010. By comparison, FINRA and the SEC, which share 
oversight duties for brokerages, will together examine 55 percent 
of nearly 5,000 registered broker-dealer firms on average during 
the same timeframe. 

When combined, these statistics begin to explain, but not forgive, 
the failure of the SEC to aggressively investigate and uncover the 
massive fraud perpetrated by Mr. Bernard L. Madoff. They also 
raise concerns that the SEC, the government’s chief securities reg-
ulator, has fewer resources than even FINRA, a front-line self- 
funded securities regulatory entity that the SEC oversees. 

Currently, broker-dealers pay a fee to FINRA to support their in-
spections and examinations, with the SEC providing backstop regu-
latory oversight and enforcement for this securities profession. The 
SEC, however, can assess no similar fee to support its direct exami-
nations of investment advisers. To address this inequity and to in-
crease the SEC’s available resources, H.R. 3817 establishes a new 
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funding stream for the agency through fees paid by investment ad-
visers. 

In addition to increasing its funding, H.R. 3817 vests the SEC 
with increased enforcement authorities to address long-standing 
concerns about the agency’s powers. For example, many market an-
alysts have noted that the SEC should have the authority to im-
pose collateral bars on individuals in order to prevent wrongdoers 
in one sector of the securities industry from entering another sec-
tor. 

A 1999 appellate decision for the D.C. Circuit, Teicher v. SEC, 
rejected the SEC authority to impose collateral bars in certain cir-
cumstances. Since then, administrative law judges have become re-
luctant to issue them at all. Yet, especially in light of the extreme 
blurring of the brokerage and investment advisory industries, 
many contend that the SEC should have the power to bar actors 
who violate the law in one area of the industry from participating 
in other areas. H.R. 3817 provides the SEC with clear authority to 
do so. 

By addressing the SEC’s extra-territorial jurisdiction, H.R. 3817 
further acknowledges the global nature of securities frauds and 
Ponzi schemes. Without clear statutory guidance, the courts have 
developed and employed two separate tests to determine the ques-
tion of jurisdiction in such cases: the conduct test and the effects 
test. 

H.R. 3817 seeks to settle conflicts and confusion about which 
tests courts should use when considering extra-territorial jurisdic-
tion in securities matters by providing the SEC with the broadest 
authority to prosecute actions truly international in scope. It 
achieves this goal by codifying both the conduct and the effects 
tests. Together, these tests will provide one national standard for 
protecting investors. 

The Investor Protection Act also recognizes the need for greater 
flexibility for regulators to obtain and share information in today’s 
increasingly complex global securities markets. With H.R. 3817, the 
SEC will have broader authority to collect information from and co-
ordinate with foreign regulatory bodies about securities law viola-
tions. 

While the entire financial crisis has brought to light weaknesses 
in the present system for securities regulation, perhaps no case has 
highlighted the problems of our existing investor protection frame-
work as the massive Madoff fraud. Federal authorities arrested Mr. 
Madoff in December 2008 for perpetrating the largest investment 
fraud in history. Estimates of investor losses vary, but Mr. Madoff 
ultimately pleaded guilty in March 2009 to 11 charges of defraud-
ing investors out of almost $65 billion over 20 years in a Ponzi 
scheme. For these transgressions, Mr. Madoff received a 150-year 
prison sentence. 

Mr. Madoff’s victims included pension funds, charities, wealthy 
investors, and large investment and asset management firms. They 
also included dozens of foreign financial institutions, such as com-
mercial banks, investment banks, private banks, brokerages, hedge 
funds, insurers, and other financial services providers. 

In perpetrating his landmark fraud, Mr. Madoff worked with oth-
ers, as well. A top aide and his longtime independent auditor have 
both already pleaded guilty to charges related to the deception. 
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Whereas the Big Four accounting firms audit most large invest-
ment firms, Mr. Madoff’s firm used a relatively obscure, small audi-
tor to review the company’s financial statements. The three-person 
auditing practice had not registered with the PCAOB as a result 
of a series of exemptions granted by the SEC after the enactment 
of the Sarbanes-Oxley Act. 

Moreover, Mr. Harry Markopolos’s regular communications with 
the SEC should have alerted the agency that Mr. Madoff’s activi-
ties deserved closer scrutiny. The whistleblower first contacted the 
SEC in 2000 about his concerns. In late 2005, Mr. Markopolos sent 
the SEC a 19-page report entitled ‘‘The World’s Largest Hedge 
Fund is a Fraud.’’ 

As reported by the Wall Street Journal on December 18, 2008, 
this document ‘‘presented a series of 29 ‘red flags,’ ranging from in- 
depth mathematical calculations that purported to show the Madoff 
investment strategy couldn’t work, to little more than rumor or in-
nuendo—such as claims that a group of Arab investors were barred 
from using a major accounting firm to examine Mr. Madoff’s 
books.’’ Mr. Markopolos concluded that Mr. Madoff could only be 
engaged in one of two illegal practices—front-running or a Ponzi 
scheme. The SEC, unfortunately, failed to carefully examine Mr. 
Markopolos’s conclusions. 

On the heels of the Madoff revelations, in early 2009, allegations 
of another massive fraud arose. Stanford Financial Group and its 
owner, Mr. Allen Stanford, now stand accused of engaging in an $8 
billion fraud to produce consistently above-market returns. The 
case has not yet been adjudicated, and Mr. Stanford has pleaded 
not guilty to fraud, conspiracy, and obstruction of justice charges. 
Nevertheless, this financial scam negatively affected the fortunes of 
numerous investors. 

In addition to suffering sizable losses resulting from the Madoff 
and Stanford Financial frauds, investors experienced considerable 
setbacks as a result of purchasing securities backed by abusive and 
problematic mortgages. Together, these developments highlight 
shortcomings in the current system for investor protection regula-
tion and the need for greater disclosures and accountability. 

To fix the problems exposed by the Madoff scandal, the Stanford 
Financial fraud, and the meltdown of the mortgage-backed securi-
ties markets, H.R. 3817 takes a number of steps. For example, the 
bill closes a legal loophole in the Sarbanes-Oxley Act by giving the 
PCAOB the explicit power to investigate or examine the auditors 
of all broker-dealers. In granting this new power, the bill provides 
flexibility to the PCAOB to differentiate among classes of broker- 
dealers. 

Because the SEC had failed to uncover the Madoff Ponzi scheme, 
despite having received a number of tips from several different 
sources as to the fraud’s existence, H.R. 3817 creates a bounty pro-
gram to reward individuals whose tips lead to successful enforce-
ment actions by the SEC. After conducting his review of the Madoff 
fraud, SEC Inspector General H. David Kotz agreed with both the 
whistleblower protections and the PCAOB broker-dealer auditor fix 
contained in H.R. 3817. 

Mr. Kotz further recommended changes to the law regarding the 
custody of records. Accordingly, H.R. 3817 improves statutory cus-
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tody requirements. These changes will help to make it more dif-
ficult for fraudsters to misappropriate investors’ securities. 

H.R. 3817 also refines and makes improvements to the Securities 
Investor Protection Act. The Bernard L. Madoff Investment Securi-
ties and Lehman Brothers liquidations have placed a severe burden 
on the available resources of SIPC. To address this potential short-
fall and protect against other such episodes in the future, the bill 
increases from $1 billion to $2.5 billion the borrowing authority at 
the Treasury Department for SIPC and raises the minimum assess-
ments paid by SIPC members. 

Among other things, H.R. 3817 also imposes both civil and crimi-
nal liability for false representation that an account has SIPC cov-
erage. Moreover, H.R. 3817 enhances investor protection by pro-
viding SIPC coverage for futures held in portfolio margin accounts 
and increases SIPC’s cash advance limits to bring them in line with 
the protection provided by the Federal Deposit Insurance Corpora-
tion. 

In addition, the bill aims to protect senior citizens from less than 
scrupulous financial advisors who prey on the elderly by touting 
misleading or fraudulent ‘‘senior’’ designations and specializations. 
Too often these deceptive titles can be obtained online and require 
little or no training to acquire. 

In response, the bill creates a new grant program administered 
by the SEC to assist the States in their efforts to protect seniors 
from misleading financial advisor designations and improve inves-
tor protections. The grants will provide the States with incentives 
to improve their own rules regulating the use of senior designa-
tions by encouraging them to adopt the North American Securities 
Administrators Association’s and National Association of Insurance 
Commissioners’ new model rules on the use of senior designations 
and suitability standards. 

The grants are designed to give the States the flexibility to use 
funds for a wide variety of senior investor protection efforts, includ-
ing hiring additional staff to investigate and prosecute cases. The 
States may also use the grants to fund new technology, equipment 
and training for regulators, prosecutors and law enforcement, as 
well as to provide educational materials to increase awareness and 
understanding of designations. 

The financial crisis also laid bare problems in the $2.8 trillion 
municipal bond market in the United States and showed that mu-
nicipal financial advisors needed better oversight. SEC Office of 
Municipal Securities Chief Martha Mahan Haines made clear the 
need for Congress to act when she stated during a May 2009 hear-
ing of the Financial Services Committee: ‘‘The impact on the func-
tioning of this market . . . from poor advice . . . or misleading dis-
closure documents prepared by unqualified municipal financial ad-
visers, participation by financial advisors with conflicts of interest 
or those engaged in pay-to-play activities can indirectly affect the 
daily lives of Americans.’’ 

H.R. 3817 therefore extends regulation to the financial advisers 
of municipalities. In particular, the bill would bring professional 
standards to an area of public finance that currently lacks formal 
rules. Specifically, H.R. 3817 establishes a requirement and sets 
out the terms under which municipal financial advisers will reg-
ister with the SEC. The bill also prohibits municipal financial ad-

VerDate Mar 15 2010 14:59 Dec 21, 2010 Jkt 099006 PO 00000 Frm 00054 Fmt 6659 Sfmt 6602 E:\HR\OC\HR687P1.XXX HR687P1W
R

ei
er

-A
vi

le
s 

on
 D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 H
E

A
R

IN
G



55 

visers from engaging in certain transactions and establishes a fidu-
ciary duty for these securities professionals. 

In sum, H.R. 3817 responds to the financial crisis by putting in 
place more than six dozen reforms aimed overall at improving in-
vestor protection. These safeguards include establishing a fiduciary 
duty for broker-dealers, creating a whistleblower bounty program 
to reward tipsters, and restricting the use of mandatory arbitration 
clauses in securities contracts. The bill also enhances oversight of 
the auditors of broker-dealers and of municipal financial advisers. 

H.R. 3817 further ensures that SIPC will have the resources it 
needs to compensate defrauded investors and updates provisions 
that have remained unchanged for more than three decades. Fi-
nally, the bill enhances the SEC’s resources and effectiveness by 
doubling the agency’s authorized funding over five years, creating 
a new funding stream to support its activities, and forcing a top- 
to-bottom study of its operations. Together these reforms will better 
protect investors in the future. 

HEARINGS 

The Financial Services Committee has reviewed the extraor-
dinary investment fraud perpetrated by Mr. Madoff on two occa-
sions. The Committee first met in a proceeding entitled Assessing 
the Madoff Ponzi Scheme and the Need for Regulatory Reform on 
January 5, 2009, and the following individuals participated: 

Panel One 
• Mr. H. David Kotz, Inspector General, SEC 
• Mr. Stephen P. Harbeck, President, SIPC 

Panel Two 
• Mr. Allan Goldstein, a retiree and investor with Bernard L. 

Madoff Investment Securities 
• Ms. Tamar Frankel, Professor of Law and Michaels Faculty 

Research Scholar, Boston University School of Law 
• Mr. Leon Metzger, adjunct faculty member at Columbia Uni-

versity, Cornell University, New York University, and Yale Univer-
sity 

The Subcommittee on Capital Markets, Insurance, and Govern-
ment Sponsored Enterprises subsequently held a hearing entitled 
Assessing the Madoff Ponzi Scheme and Regulatory Failures on 
February 4, 2009. The following witnesses testified: 

Panel One 
• Mr. Harry Markopolos, an independent financial fraud investi-

gator for institutional investors and others seeking forensic ac-
counting expertise, as well as a Chartered Financial Analyst and 
Certified Fraud Examiner 

Panel Two 
• Ms. Linda Thomsen, Director, Division of Enforcement, SEC 
• Mr. Andrew J. Donohue, Director, Division of Investor Man-

agement, SEC 
• Mr. Erik Sirri, Director, Division of Trading and Markets, SEC 
• Mr. Andy Vollmer, Acting General Counsel, SEC 
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• Ms. Lori A. Richards, Director, Office of Compliance Inspec-
tions and Examinations, SEC 

• Mr. Stephen Luparello, Interim Chief Executive Officer, 
FINRA 

Also, the Financial Services Committee held a hearing entitled 
Federal and State Enforcement of Financial Consumer and Investor 
Protection Laws on March 20, 2009. The following people partici-
pated: 

Panel One 
• The Honorable Elizabeth A. Duke, Governor, Board of Gov-

ernors of the Federal Reserve System 
• The Honorable John C. Dugan, Comptroller, Office of the 

Comptroller of the Currency 
• The Honorable Elisse B. Walter, Commissioner, SEC 
• The Honorable Martin J. Gruenberg, Vice Chairman, Federal 

Deposit Insurance Corporation 
• Mr. Scott Polakoff, Acting Director, Office of Thrift Supervision 
• Ms. Rita Glavin, Acting Assistant Attorney General, Criminal 

Division, U.S. Department of Justice 
• Mr. John Pistole, Deputy Director, Federal Bureau of Inves-

tigations 

Panel Two 
• The Honorable William Francis Galvin, Secretary of the Com-

monwealth of Massachusetts 
• The Honorable Lisa Madigan, Attorney General, State of Illi-

nois 
• Ms. Sarah Bloom Raskin, Commissioner, Maryland Office of 

Financial Regulation 
• Mr. James B. Ropp, Securities Commissioner, Delaware De-

partment of Justice 
• Mr. Merle D. Sharick, Mortgage Asset Research Institute 
Subsequently, the Financial Services Committee held a hearing 

entitled Legislative Proposals to Improve the Efficiency and Over-
sight of Municipal Finance on May 21, 2009. Witnesses testifying 
included: 

Panel One 
• Ms. Martha Mahan Haines, Chief, Office of Municipal Securi-

ties, SEC 
• Mr. Bill Apgar, Senior Advisor to the Secretary, U.S. Depart-

ment of Housing and Urban Development 
• Mr. David W. Wilcox, Deputy Director, Division of Research 

and Statistics, Board of Governors of the Federal Reserve System 
• The Honorable Thomas C. Leppert, Mayor of Dallas, Texas on 

behalf of the U.S. Conference of Mayors 
• Mr. Ben Watkins, Director of State of Florida Division of Bond 

Finance, State Board of Administration 

Panel Two 
• Mr. Michael J. Marz, Vice Chairman, First Southwest Com-

pany on behalf of the Regional Bond Dealers Association 
• Ms. Laura Levenstein, Senior Managing Director, Moody’s In-

vestors Service 
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• Mr. Keith Curry, PFM Group, Managing Director 
• Mr. Alan B. Ispass, PE, BCEE, Vice President and Global Di-

rector of Utility Management Solutions, CH2M Hill 
• Mr. Sean W. McCarthy, President and Chief Operating Officer, 

Financial Security Assurance, Inc. 
• Mr. Bernard Beal, Chief Executive Officer, MR Beal & Com-

pany on behalf of the Securities Industry and Financial Markets 
Association 

• Ms. Mary Jo Ochson, CFA, Senior Vice President, Chief Invest-
ment Officer for the Tax-Exempt Money Market and Municipal 
Bond Investment Groups and Senior Portfolio Manager, The Fed-
erated Funds 

• Mr. Mike Allen, Chief Financial Officer, Winona Health on be-
half of Healthcare Financial Management Association 

• Mr. Sean Egan, Managing Director, Egan-Jones Ratings Com-
pany 

The Capital Markets Subcommittee additionally convened a 
hearing entitled SEC Oversight: Current State and Agenda on July 
14, 2009. The Honorable Mary L. Schapiro, Chairman of the SEC, 
testified during the proceedings. 

Finally, the Financial Services Committee held a hearing entitled 
Capital Markets Regulatory Reform: Strengthening Investor Protec-
tion, Enhancing Oversight of Private Pools of Capital, and Creating 
a National Insurance Office on October 6, 2009. The first panel dis-
cussed investor protection issues, and the following witnesses testi-
fied on that panel: 

• Ms. Denise Voigt Crawford, Texas Securities Commissioner, 
Securities Administrators Board, on behalf of the North American 
Securities Administrators Association 

• Mr. Richard Ketchum, Chairman and CEO, FINRA 
• Mr. Mercer E. Bullard, Founder and President, Fund Democ-

racy, Inc. 
• Mr. John Taft, Head of Wealth Management, RBC Wealth 

Management, on behalf of Securities Industry and Financial Mar-
kets Association 

• Mr. David G. Tittsworth, Executive Director, Investment Ad-
viser Association 

• Mr. Bruce W. Maisel, Vice President and Managing Counsel, 
General Counsel’s Office, Thrivent Financial for Lutherans, on be-
half of the American Council of Life Insurers 

COMMITTEE CONSIDERATION 

The Committee on Financial Services met in open session on Oc-
tober 28 and November 3, 2009, and on November 4, 2009, ordered 
H.R. 3817, Investor Protection Act of 2009, favorably reported to 
the House by a record vote of 41 yeas and 28 nays. 

COMMITTEE VOTES 

Clause 3(b) of rule XIII of the Rules of the House of Representa-
tives requires the Committee to list the record votes on the motion 
to report legislation and amendments thereto. A motion by Mr. 
Frank to report the bill, as amended, to the House with a favorable 
recommendation was agreed to by a record vote of 41 yeas and 28 
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nays (Record vote no. FC–88). The names of Members voting for 
and against follow: 

RECORD VOTE NO. FC–88 

Representative Aye Nay Present Representative Aye Nay Present 

Mr. Frank .............................. X ........... ............. Mr. Bachus ........................... ........... X .............
Mr. Kanjorski ......................... X ........... ............. Mr. Castle ............................ ........... X .............
Ms. Waters ............................ X ........... ............. Mr. King (NY) ....................... ........... X .............
Mrs. Maloney ......................... X ........... ............. Mr. Royce ............................. ........... X .............
Mr. Gutierrez ......................... X ........... ............. Mr. Lucas ............................. ........... X .............
Ms. Velázquez ....................... X ........... ............. Mr. Paul ............................... ........... X .............
Mr. Watt ................................ X ........... ............. Mr. Manzullo ........................ ........... X .............
Mr. Ackerman ........................ X ........... ............. Mr. Jones .............................. ........... X .............
Mr. Sherman ......................... X ........... ............. Mrs. Biggert ......................... ........... X .............
Mr. Meeks ............................. X ........... ............. Mr. Miller (CA) ..................... ........... X .............
Mr. Moore (KS) ...................... X ........... ............. Mrs. Capito .......................... ........... X .............
Mr. Capuano ......................... X ........... ............. Mr. Hensarling ..................... ........... X .............
Mr. Hinojosa .......................... X ........... ............. Mr. Garrett (NJ) .................... ........... X .............
Mr. Clay ................................ X ........... ............. Mr. Barrett (SC) ................... ........... X .............
Mrs. McCarthy ....................... X ........... ............. Mr. Gerlach .......................... ........... ........... .............
Mr. Baca ............................... X ........... ............. Mr. Neugebauer .................... ........... X .............
Mr. Lynch .............................. X ........... ............. Mr. Price (GA) ...................... ........... X .............
Mr. Miller (NC) ...................... X ........... ............. Mr. McHenry ......................... ........... X .............
Mr. Scott ............................... X ........... ............. Mr. Campbell ....................... ........... X .............
Mr. Green .............................. X ........... ............. Mr. Putnam .......................... ........... X .............
Mr. Cleaver ........................... X ........... ............. Mrs. Bachmann .................... ........... X .............
Ms. Bean ............................... X ........... ............. Mr. Marchant ....................... ........... X .............
Ms. Moore (WI) ...................... X ........... ............. Mr. McCotter ........................ ........... X .............
Mr. Hodes .............................. X ........... ............. Mr. McCarthy ........................ ........... X .............
Mr. Ellison ............................. X ........... ............. Mr. Posey .............................. ........... X .............
Mr. Klein ............................... X ........... ............. Ms. Jenkins .......................... ........... X .............
Mr. Wilson ............................. X ........... ............. Mr. Lee ................................. ........... X .............
Mr. Perlmutter ....................... ........... ........... ............. Mr. Paulsen .......................... ........... X .............
Mr. Donnelly .......................... X ........... ............. Mr. Lance ............................. ........... X .............
Mr. Foster .............................. X ........... ............. .............................................. ........... ........... .............
Mr. Carson ............................ X ........... ............. .............................................. ........... ........... .............
Ms. Speier ............................. X ........... ............. .............................................. ........... ........... .............
Mr. Childers .......................... X ........... ............. .............................................. ........... ........... .............
Mr. Minnick ........................... X ........... ............. .............................................. ........... ........... .............
Mr. Adler ............................... X ........... ............. .............................................. ........... ........... .............
Ms. Kilroy .............................. X ........... ............. .............................................. ........... ........... .............
Mr. Driehaus ......................... X ........... ............. .............................................. ........... ........... .............
Ms. Kosmas .......................... X ........... ............. .............................................. ........... ........... .............
Mr. Grayson ........................... X ........... ............. .............................................. ........... ........... .............
Mr. Himes ............................. X ........... ............. .............................................. ........... ........... .............
Mr. Peters ............................. X ........... ............. .............................................. ........... ........... .............
Mr. Maffei ............................. X ........... ............. .............................................. ........... ........... .............

During consideration of the bill, the following amendments were 
disposed of by record votes. The names of Members voting for and 
against follow: 

An amendment by Mr. Price, no. 6, striking section 201 (author-
ity to restrict mandatory pre-dispute arbitration), was not agreed 
to by a record vote of 27 yeas and 38 nays (Record vote no. FC– 
80): 

RECORD VOTE NO. FC–80 

Representative Aye Nay Present Representative Aye Nay Present 

Mr. Frank .............................. ........... X ............. Mr. Bachus ........................... X ........... .............
Mr. Kanjorski ......................... ........... X ............. Mr. Castle ............................ X ........... .............
Ms. Waters ............................ ........... X ............. Mr. King (NY) ....................... X ........... .............
Mrs. Maloney ......................... ........... X ............. Mr. Royce ............................. X ........... .............
Mr. Gutierrez ......................... ........... X ............. Mr. Lucas ............................. X ........... .............
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RECORD VOTE NO. FC–80—Continued 

Representative Aye Nay Present Representative Aye Nay Present 

Ms. Velázquez ....................... ........... X ............. Mr. Paul ............................... X ........... .............
Mr. Watt ................................ ........... ........... ............. Mr. Manzullo ........................ X ........... .............
Mr. Ackerman ........................ ........... X ............. Mr. Jones .............................. X ........... .............
Mr. Sherman ......................... ........... X ............. Mrs. Biggert ......................... X ........... .............
Mr. Meeks ............................. ........... X ............. Mr. Miller (CA) ..................... ........... ........... .............
Mr. Moore (KS) ...................... ........... ........... ............. Mrs. Capito .......................... X ........... .............
Mr. Capuano ......................... ........... X ............. Mr. Hensarling ..................... X ........... .............
Mr. Hinojosa .......................... ........... X ............. Mr. Garrett (NJ) .................... X ........... .............
Mr. Clay ................................ ........... X ............. Mr. Barrett (SC) ................... X ........... .............
Mrs. McCarthy ....................... ........... ........... ............. Mr. Gerlach .......................... ........... ........... .............
Mr. Baca ............................... ........... X ............. Mr. Neugebauer .................... X ........... .............
Mr. Lynch .............................. ........... X ............. Mr. Price (GA) ...................... X ........... .............
Mr. Miller (NC) ...................... ........... X ............. Mr. McHenry ......................... X ........... .............
Mr. Scott ............................... ........... X ............. Mr. Campbell ....................... X ........... .............
Mr. Green .............................. ........... X ............. Mr. Putnam .......................... X ........... .............
Mr. Cleaver ........................... ........... X ............. Mrs. Bachmann .................... X ........... .............
Ms. Bean ............................... ........... X ............. Mr. Marchant ....................... X ........... .............
Ms. Moore (WI) ...................... ........... ........... ............. Mr. McCotter ........................ X ........... .............
Mr. Hodes .............................. ........... X ............. Mr. McCarthy ........................ X ........... .............
Mr. Ellison ............................. ........... X ............. Mr. Posey .............................. X ........... .............
Mr. Klein ............................... ........... X ............. Ms. Jenkins .......................... X ........... .............
Mr. Wilson ............................. ........... X ............. Mr. Lee ................................. X ........... .............
Mr. Perlmutter ....................... ........... X ............. Mr. Paulsen .......................... X ........... .............
Mr. Donnelly .......................... ........... X ............. Mr. Lance ............................. X ........... .............
Mr. Foster .............................. ........... X ............. .............................................. ........... ...........
Mr. Carson ............................ ........... X ............. .............................................. ........... ........... .............
Ms. Speier ............................. ........... X ............. .............................................. ........... ........... .............
Mr. Childers .......................... ........... X ............. .............................................. ........... ........... .............
Mr. Minnick ........................... ........... X ............. .............................................. ........... ........... .............
Mr. Adler ............................... ........... X ............. .............................................. ........... ........... .............
Ms. Kilroy .............................. ........... X ............. .............................................. ........... ........... .............
Mr. Driehaus ......................... ........... X ............. .............................................. ........... ........... .............
Ms. Kosmas .......................... ........... X ............. .............................................. ........... ........... .............
Mr. Grayson ........................... ........... X ............. .............................................. ........... ........... .............
Mr. Himes ............................. ........... X ............. .............................................. ........... ........... .............
Mr. Peters ............................. ........... X ............. .............................................. ........... ........... .............
Mr. Maffei ............................. ........... X ............. .............................................. ........... ........... .............

An amendment by Mrs. Maloney (and Mr. Garrett), no. 9, regard-
ing a study on internal control evaluation and reporting cost bur-
dens on smaller issuers, was agreed to by a record vote of 57 yeas 
and 12 nays (Record vote no. FC–81): 

RECORD VOTE NO. FC–81 

Representative Aye Nay Present Representative Aye Nay Present 

Mr. Frank .............................. ........... X ............. Mr. Bachus ........................... X ........... .............
Mr. Kanjorski ......................... X ........... ............. Mr. Castle ............................ X ........... .............
Ms. Waters ............................ X ........... ............. Mr. King (NY) ....................... X ........... .............
Mrs. Maloney ......................... X ........... ............. Mr. Royce ............................. X ........... .............
Mr. Gutierrez ......................... ........... X ............. Mr. Lucas ............................. X ........... .............
Ms. Velázquez ....................... X ........... ............. Mr. Paul ............................... X ........... .............
Mr. Watt ................................ ........... X ............. Mr. Manzullo ........................ X ........... .............
Mr. Ackerman ........................ ........... X ............. Mr. Jones .............................. X ........... .............
Mr. Sherman ......................... X ........... ............. Mrs. Biggert ......................... X ........... .............
Mr. Meeks ............................. X ........... ............. Mr. Miller (CA) ..................... X ........... .............
Mr. Moore (KS) ...................... X ........... ............. Mrs. Capito .......................... X ........... .............
Mr. Capuano ......................... X ........... ............. Mr. Hensarling ..................... X ........... .............
Mr. Hinojosa .......................... X ........... ............. Mr. Garrett (NJ) .................... X ........... .............
Mr. Clay ................................ ........... X ............. Mr. Barrett (SC) ................... X ........... .............
Mrs. McCarthy ....................... ........... ........... ............. Mr. Gerlach .......................... ........... ........... .............
Mr. Baca ............................... X ........... ............. Mr. Neugebauer .................... X ........... .............
Mr. Lynch .............................. X ........... ............. Mr. Price (GA) ...................... X ........... .............

VerDate Mar 15 2010 14:59 Dec 21, 2010 Jkt 099006 PO 00000 Frm 00059 Fmt 6659 Sfmt 6602 E:\HR\OC\HR687P1.XXX HR687P1W
R

ei
er

-A
vi

le
s 

on
 D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 H
E

A
R

IN
G



60 

RECORD VOTE NO. FC–81—Continued 

Representative Aye Nay Present Representative Aye Nay Present 

Mr. Miller (NC) ...................... X ........... ............. Mr. McHenry ......................... X ........... .............
Mr. Scott ............................... X ........... ............. Mr. Campbell ....................... X ........... .............
Mr. Green .............................. X ........... ............. Mr. Putnam .......................... X ........... .............
Mr. Cleaver ........................... X ........... ............. Mrs. Bachmann .................... X ........... .............
Ms. Bean ............................... X ........... ............. Mr. Marchant ....................... X ........... .............
Ms. Moore (WI) ...................... X ........... ............. Mr. McCotter ........................ X ........... .............
Mr. Hodes .............................. X ........... ............. Mr. McCarthy ........................ X ........... .............
Mr. Ellison ............................. ........... X ............. Mr. Posey .............................. X ........... .............
Mr. Klein ............................... ........... X ............. Ms. Jenkins .......................... X ........... .............
Mr. Wilson ............................. X ........... ............. Mr. Lee ................................. X ........... .............
Mr. Perlmutter ....................... ........... X ............. Mr. Paulsen .......................... X ........... .............
Mr. Donnelly .......................... X ........... ............. Mr. Lance ............................. X ........... .............
Mr. Foster .............................. X ........... ............. .............................................. ........... ........... .............
Mr. Carson ............................ ........... X ............. .............................................. ........... ........... .............
Ms. Speier ............................. X ........... ............. .............................................. ........... ........... .............
Mr. Childers .......................... X ........... ............. .............................................. ........... ........... .............
Mr. Minnick ........................... X ........... ............. .............................................. ........... ........... .............
Mr. Adler ............................... X ........... ............. .............................................. ........... ........... .............
Ms. Kilroy .............................. ........... X ............. .............................................. ........... ........... .............
Mr. Driehaus ......................... X ........... ............. .............................................. ........... ........... .............
Ms. Kosmas .......................... X ........... ............. .............................................. ........... ........... .............
Mr. Grayson ........................... ........... X ............. .............................................. ........... ........... .............
Mr. Himes ............................. ........... X ............. .............................................. ........... ........... .............
Mr. Peters ............................. X ........... ............. .............................................. ........... ........... .............
Mr. Maffei ............................. X ........... ............. .............................................. ........... ........... .............

An amendment by Mr. Lee, no. 12, regarding grandfathering of 
existing agreements, was not agreed to by a record vote of 29 yeas 
and 40 nays (Record vote no. FC–82): 

RECORD VOTE NO. FC–82 

Representative Aye Nay Present Representative Aye Nay Present 

Mr. Frank .............................. ........... X ............. Mr. Bachus ........................... X ........... .............
Mr. Kanjorski ......................... ........... X ............. Mr. Castle ............................ X ........... .............
Ms. Waters ............................ ........... X ............. Mr. King (NY) ....................... X ........... .............
Mrs. Maloney ......................... ........... X ............. Mr. Royce ............................. X ........... .............
Mr. Gutierrez ......................... ........... X ............. Mr. Lucas ............................. X ........... .............
Ms. Velázquez ....................... ........... X ............. Mr. Paul ............................... X ........... .............
Mr. Watt ................................ ........... X ............. Mr. Manzullo ........................ X ........... .............
Mr. Ackerman ........................ ........... X ............. Mr. Jones .............................. X ........... .............
Mr. Sherman ......................... ........... X ............. Mrs. Biggert ......................... X ........... .............
Mr. Meeks ............................. ........... X ............. Mr. Miller (CA) ..................... X ........... .............
Mr. Moore (KS) ...................... ........... X ............. Mrs. Capito .......................... X ........... .............
Mr. Capuano ......................... ........... X ............. Mr. Hensarling ..................... X ........... .............
Mr. Hinojosa .......................... ........... X ............. Mr. Garrett (NJ) .................... X ........... .............
Mr. Clay ................................ ........... X ............. Mr. Barrett (SC) ................... X ........... .............
Mrs. McCarthy ....................... ........... X ............. Mr. Gerlach .......................... ........... ........... .............
Mr. Baca ............................... ........... X ............. Mr. Neugebauer .................... X ........... .............
Mr. Lynch .............................. ........... X ............. Mr. Price (GA) ...................... X ........... .............
Mr. Miller (NC) ...................... ........... X ............. Mr. McHenry ......................... X ........... .............
Mr. Scott ............................... ........... X ............. Mr. Campbell ....................... X ........... .............
Mr. Green .............................. ........... X ............. Mr. Putnam .......................... X ........... .............
Mr. Cleaver ........................... ........... X ............. Mrs. Bachmann .................... X ........... .............
Ms. Bean ............................... X ........... ............. Mr. Marchant ....................... X ........... .............
Ms. Moore (WI) ...................... ........... X ............. Mr. McCotter ........................ X ........... .............
Mr. Hodes .............................. ........... X ............. Mr. McCarthy ........................ X ........... .............
Mr. Ellison ............................. ........... X ............. Mr. Posey .............................. X ........... .............
Mr. Klein ............................... ........... X ............. Ms. Jenkins .......................... X ........... .............
Mr. Wilson ............................. ........... X ............. Mr. Lee ................................. X ........... .............
Mr. Perlmutter ....................... ........... ........... ............. Mr. Paulsen .......................... X ........... .............
Mr. Donnelly .......................... ........... X ............. Mr. Lance ............................. X ........... .............
Mr. Foster .............................. ........... X .............
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RECORD VOTE NO. FC–82—Continued 

Representative Aye Nay Present Representative Aye Nay Present 

Mr. Carson ............................ ........... X .............
Ms. Speier ............................. ........... X .............
Mr. Childers .......................... ........... X .............
Mr. Minnick ........................... ........... X .............
Mr. Adler ............................... ........... X .............
Ms. Kilroy .............................. ........... X .............
Mr. Driehaus ......................... ........... X .............
Ms. Kosmas .......................... ........... X .............
Mr. Grayson ........................... ........... X .............
Mr. Himes ............................. ........... X .............
Mr. Peters ............................. ........... X .............
Mr. Maffei ............................. ........... X .............

An amendment by Mr. Neugebauer (and Mr. Garrett), no. 27, re-
vising the SEC budget, was not agreed to by a record vote of 28 
yeas and 41 nays (Record vote no. FC–83): 

RECORD VOTE NO. FC–83 

Representative Aye Nay Present Representative Aye Nay Present 

Mr. Frank .............................. ........... X ............. Mr. Bachus ........................... X ........... .............
Mr. Kanjorski ......................... ........... X ............. Mr. Castle ............................ X ........... .............
Ms. Waters ............................ ........... X ............. Mr. King (NY) ....................... X ........... .............
Mrs. Maloney ......................... ........... X ............. Mr. Royce ............................. X ........... .............
Mr. Gutierrez ......................... ........... X ............. Mr. Lucas ............................. X ........... .............
Ms. Velázquez ....................... ........... X ............. Mr. Paul ............................... X ........... .............
Mr. Watt ................................ ........... X ............. Mr. Manzullo ........................ X ........... .............
Mr. Ackerman ........................ ........... X ............. Mr. Jones .............................. X ........... .............
Mr. Sherman ......................... ........... X ............. Mrs. Biggert ......................... X ........... .............
Mr. Meeks ............................. ........... X ............. Mr. Miller (CA) ..................... X ........... .............
Mr. Moore (KS) ...................... ........... X ............. Mrs. Capito .......................... X ........... .............
Mr. Capuano ......................... ........... X ............. Mr. Hensarling ..................... X ........... .............
Mr. Hinojosa .......................... ........... X ............. Mr. Garrett (NJ) .................... X ........... .............
Mr. Clay ................................ ........... X ............. Mr. Barrett (SC) ................... X ........... .............
Mrs. McCarthy ....................... ........... X ............. Mr. Gerlach .......................... ........... ........... .............
Mr. Baca ............................... ........... X ............. Mr. Neugebauer .................... X ........... .............
Mr. Lynch .............................. ........... X ............. Mr. Price (GA) ...................... X ........... .............
Mr. Miller (NC) ...................... ........... X ............. Mr. McHenry ......................... X ........... .............
Mr. Scott ............................... ........... X ............. Mr. Campbell ....................... X ........... .............
Mr. Green .............................. ........... X ............. Mr. Putnam .......................... X ........... .............
Mr. Cleaver ........................... ........... X ............. Mrs. Bachmann .................... X ........... .............
Ms. Bean ............................... ........... X ............. Mr. Marchant ....................... X ........... .............
Ms. Moore (WI) ...................... ........... X ............. Mr. McCotter ........................ X ........... .............
Mr. Hodes .............................. ........... X ............. Mr. McCarthy ........................ X ........... .............
Mr. Ellison ............................. ........... X ............. Mr. Posey .............................. X ........... .............
Mr. Klein ............................... ........... X ............. Ms. Jenkins .......................... X ........... .............
Mr. Wilson ............................. ........... X ............. Mr. Lee ................................. X ........... .............
Mr. Perlmutter ....................... ........... ........... ............. Mr. Paulsen .......................... X ........... .............
Mr. Donnelly .......................... ........... X ............. Mr. Lance ............................. X ........... .............
Mr. Foster .............................. ........... X ............. .............................................. ........... ........... .............
Mr. Carson ............................ ........... X ............. .............................................. ........... ........... .............
Ms. Speier ............................. ........... X ............. .............................................. ........... ........... .............
Mr. Childers .......................... ........... X ............. .............................................. ........... ........... .............
Mr. Minnick ........................... ........... X ............. .............................................. ........... ........... .............
Mr. Adler ............................... ........... X ............. .............................................. ........... ........... .............
Ms. Kilroy .............................. ........... X ............. .............................................. ........... ........... .............
Mr. Driehaus ......................... ........... X ............. .............................................. ........... ........... .............
Ms. Kosmas .......................... ........... X ............. .............................................. ........... ........... .............
Mr. Grayson ........................... ........... X ............. .............................................. ........... ........... .............
Mr. Himes ............................. ........... X ............. .............................................. ........... ........... .............
Mr. Peters ............................. ........... X ............. .............................................. ........... ........... .............
Mr. Maffei ............................. ........... X ............. .............................................. ........... ........... .............
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An amendment by Ms. Waters (and Mr. Peters), no. 34, regard-
ing SEC authority to issue rules on proxy access, was agreed to by 
a record vote of 39 yeas and 30 nays (Record vote no. FC–84): 

RECORD VOTE NO. FC–84 

Representative Aye Nay Present Representative Aye Nay Present 

Mr. Frank .............................. X ........... ............. Mr. Bachus ........................... ........... X .............
Mr. Kanjorski ......................... X ........... ............. Mr. Castle ............................ ........... X .............
Ms. Waters ............................ X ........... ............. Mr. King (NY) ....................... ........... X .............
Mrs. Maloney ......................... X ........... ............. Mr. Royce ............................. ........... X .............
Mr. Gutierrez ......................... X ........... ............. Mr. Lucas ............................. ........... X .............
Ms. Velázquez ....................... X ........... ............. Mr. Paul ............................... ........... X .............
Mr. Watt ................................ X ........... ............. Mr. Manzullo ........................ ........... X .............
Mr. Ackerman ........................ X ........... ............. Mr. Jones .............................. ........... X .............
Mr. Sherman ......................... X ........... ............. Mrs. Biggert ......................... ........... X .............
Mr. Meeks ............................. X ........... ............. Mr. Miller (CA) ..................... ........... X .............
Mr. Moore (KS) ...................... X ........... ............. Mrs. Capito .......................... ........... X .............
Mr. Capuano ......................... X ........... ............. Mr. Hensarling ..................... ........... X .............
Mr. Hinojosa .......................... X ........... ............. Mr. Garrett (NJ) .................... ........... X .............
Mr. Clay ................................ X ........... ............. Mr. Barrett (SC) ................... ........... X .............
Mrs. McCarthy ....................... X ........... ............. Mr. Gerlach .......................... ........... ........... .............
Mr. Baca ............................... X ........... ............. Mr. Neugebauer .................... ........... X .............
Mr. Lynch .............................. X ........... ............. Mr. Price (GA) ...................... ........... X .............
Mr. Miller (NC) ...................... X ........... ............. Mr. McHenry ......................... ........... X .............
Mr. Scott ............................... X ........... ............. Mr. Campbell ....................... ........... X .............
Mr. Green .............................. X ........... ............. Mr. Putnam .......................... ........... X .............
Mr. Cleaver ........................... X ........... ............. Mrs. Bachmann .................... ........... X .............
Ms. Bean ............................... X ........... ............. Mr. Marchant ....................... ........... X .............
Ms. Moore (WI) ...................... X ........... ............. Mr. McCotter ........................ ........... X .............
Mr. Hodes .............................. X ........... ............. Mr. McCarthy ........................ ........... X .............
Mr. Ellison ............................. X ........... ............. Mr. Posey .............................. ........... X .............
Mr. Klein ............................... X ........... ............. Ms. Jenkins .......................... ........... X .............
Mr. Wilson ............................. X ........... ............. Mr. Lee ................................. ........... X .............
Mr. Perlmutter ....................... ........... ........... ............. Mr. Paulsen .......................... ........... X .............
Mr. Donnelly .......................... X ........... ............. Mr. Lance ............................. ........... X .............
Mr. Foster .............................. X ........... ............. Mr. Childers ......................... ........... X .............
Mr. Carson ............................ X ........... ............. Mr. Minnick .......................... ........... X .............
Ms. Speier ............................. X ........... ............. .............................................. ........... ........... .............
Mr. Adler ............................... X ........... ............. .............................................. ........... ........... .............
Ms. Kilroy .............................. X ........... ............. .............................................. ........... ........... .............
Mr. Driehaus ......................... X ........... ............. .............................................. ........... ........... .............
Ms. Kosmas .......................... X ........... ............. .............................................. ........... ........... .............
Mr. Grayson ........................... X ........... ............. .............................................. ........... ........... .............
Mr. Himes ............................. X ........... ............. .............................................. ........... ........... .............
Mr. Peters ............................. X ........... ............. .............................................. ........... ........... .............
Mr. Maffei ............................. X ........... ............. .............................................. ........... ........... .............

An amendment by Mr. Garrett, no. 42, regarding clearing serv-
ices, was not agreed to by a record vote of 26 yeas and 43 nays 
(Record vote no. FC–85): 

RECORD VOTE NO. FC–85 

Representative Aye Nay Present Representative Aye Nay Present 

Mr. Frank .............................. ........... X ............. Mr. Bachus ........................... X ........... .............
Mr. Kanjorski ......................... ........... X ............. Mr. Castle ............................ X ........... .............
Ms. Waters ............................ ........... X ............. Mr. King (NY) ....................... ........... X .............
Mrs. Maloney ......................... ........... X ............. Mr. Royce ............................. X ........... .............
Mr. Gutierrez ......................... ........... X ............. Mr. Lucas ............................. X ........... .............
Ms. Velázquez ....................... ........... X ............. Mr. Paul ............................... X ........... .............
Mr. Watt ................................ ........... X ............. Mr. Manzullo ........................ X ........... .............
Mr. Ackerman ........................ ........... X ............. Mr. Jones .............................. X ........... .............
Mr. Sherman ......................... ........... X ............. Mrs. Biggert ......................... ........... X .............
Mr. Meeks ............................. ........... X ............. Mr. Miller (CA) ..................... X ........... .............
Mr. Moore (KS) ...................... ........... X ............. Mrs. Capito .......................... X ........... .............
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RECORD VOTE NO. FC–85—Continued 

Representative Aye Nay Present Representative Aye Nay Present 

Mr. Capuano ......................... ........... X ............. Mr. Hensarling ..................... X ........... .............
Mr. Hinojosa .......................... ........... X ............. Mr. Garrett (NJ) .................... X ........... .............
Mr. Clay ................................ ........... X ............. Mr. Barrett (SC) ................... X ........... .............
Mrs. McCarthy ....................... ........... X ............. Mr. Gerlach .......................... ........... ........... .............
Mr. Baca ............................... ........... X ............. Mr. Neugebauer .................... X ........... .............
Mr. Lynch .............................. ........... X ............. Mr. Price (GA) ...................... X ........... .............
Mr. Miller (NC) ...................... ........... X ............. Mr. McHenry ......................... X ........... .............
Mr. Scott ............................... ........... X ............. Mr. Campbell ....................... X ........... .............
Mr. Green .............................. ........... X ............. Mr. Putnam .......................... X ........... .............
Mr. Cleaver ........................... ........... X ............. Mrs. Bachmann .................... X ........... .............
Ms. Bean ............................... ........... X ............. Mr. Marchant ....................... X ........... .............
Ms. Moore (WI) ...................... ........... X ............. Mr. McCotter ........................ X ........... .............
Mr. Hodes .............................. ........... X ............. Mr. McCarthy ........................ X ........... .............
Mr. Ellison ............................. ........... X ............. Mr. Posey .............................. X ........... .............
Mr. Klein ............................... ........... X ............. Ms. Jenkins .......................... X ........... .............
Mr. Wilson ............................. ........... X ............. Mr. Lee ................................. X ........... .............
Mr. Perlmutter ....................... ........... X ............. Mr. Paulsen .......................... X ........... .............
Mr. Donnelly .......................... ........... X ............. Mr. Lance ............................. X ........... .............
Mr. Foster .............................. ........... X ............. .............................................. ........... ........... .............
Mr. Carson ............................ ........... X ............. .............................................. ........... ........... .............
Ms. Speier ............................. ........... X ............. .............................................. ........... ........... .............
Mr. Childers .......................... ........... X ............. .............................................. ........... ........... .............
Mr. Minnick ........................... ........... X ............. .............................................. ........... ........... .............
Mr. Adler ............................... ........... X ............. .............................................. ........... ........... .............
Ms. Kilroy .............................. ........... X ............. .............................................. ........... ........... .............
Mr. Driehaus ......................... ........... X ............. .............................................. ........... ........... .............
Ms. Kosmas .......................... ........... X ............. .............................................. ........... ........... .............
Mr. Grayson ........................... ........... X ............. .............................................. ........... ........... .............
Mr. Himes ............................. ........... X ............. .............................................. ........... ........... .............
Mr. Peters ............................. ........... X ............. .............................................. ........... ........... .............
Mr. Maffei ............................. ........... X ............. .............................................. ........... ........... .............

An amendment by Mr. Garrett (and Mr. Adler), no. 44, regarding 
exemption for non-accelerated filers, was agreed to by a record vote 
of 37 yeas and 32 nays (Record vote no. FC–86): 

RECORD VOTE NO. FC–86 

Representative Aye Nay Present Representative Aye Nay Present 

Mr. Frank .............................. ........... X ............. Mr. Bachus ........................... X ........... .............
Mr. Kanjorski ......................... ........... X ............. Mr. Castle ............................ X ........... .............
Ms. Waters ............................ ........... X ............. Mr. King (NY) ....................... X ........... .............
Mrs. Maloney ......................... ........... X ............. Mr. Royce ............................. X ........... .............
Mr. Gutierrez ......................... ........... X ............. Mr. Lucas ............................. X ........... .............
Ms. Velázquez ....................... ........... X ............. Mr. Paul ............................... X ........... .............
Mr. Watt ................................ ........... X ............. Mr. Manzullo ........................ X ........... .............
Mr. Ackerman ........................ ........... X ............. Mr. Jones .............................. X ........... .............
Mr. Sherman ......................... ........... X ............. Mrs. Biggert ......................... X ........... .............
Mr. Meeks ............................. ........... X ............. Mr. Miller (CA) ..................... X ........... .............
Mr. Moore (KS) ...................... ........... X ............. Mrs. Capito .......................... X ........... .............
Mr. Capuano ......................... ........... X ............. Mr. Hensarling ..................... X ........... .............
Mr. Hinojosa .......................... ........... X ............. Mr. Garrett (NJ) .................... X ........... .............
Mr. Clay ................................ ........... X ............. Mr. Barrett (SC) ................... X ........... .............
Mrs. McCarthy ....................... ........... X ............. Mr. Gerlach .......................... ........... ........... .............
Mr. Baca ............................... ........... X ............. Mr. Neugebauer .................... X ........... .............
Mr. Lynch .............................. ........... X ............. Mr. Price (GA) ...................... X ........... .............
Mr. Miller (NC) ...................... ........... X ............. Mr. McHenry ......................... X ........... .............
Mr. Scott ............................... ........... X ............. Mr. Campbell ....................... X ........... .............
Mr. Green .............................. ........... X ............. Mr. Putnam .......................... X ........... .............
Mr. Cleaver ........................... ........... X ............. Mrs. Bachmann .................... X ........... .............
Ms. Bean ............................... X ........... ............. Mr. Marchant ....................... X ........... .............
Ms. Moore (WI) ...................... ........... X ............. Mr. McCotter ........................ X ........... .............
Mr. Hodes .............................. ........... X ............. Mr. McCarthy ........................ X ........... .............
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RECORD VOTE NO. FC–86—Continued 

Representative Aye Nay Present Representative Aye Nay Present 

Mr. Ellison ............................. ........... X ............. Mr. Posey .............................. X ........... .............
Mr. Klein ............................... ........... X ............. Ms. Jenkins .......................... X ........... .............
Mr. Wilson ............................. ........... X ............. Mr. Lee ................................. X ........... .............
Mr. Perlmutter ....................... ........... ........... ............. Mr. Paulsen .......................... X ........... .............
Mr. Donnelly .......................... ........... X ............. Mr. Lance ............................. X ........... .............
Mr. Foster .............................. X ........... ............. .............................................. ........... ........... .............
Mr. Carson ............................ ........... X ............. .............................................. ........... ........... .............
Ms. Speier ............................. ........... X ............. .............................................. ........... ........... .............
Mr. Childers .......................... X ........... ............. .............................................. ........... ........... .............
Mr. Minnick ........................... X ........... ............. .............................................. ........... ........... .............
Mr. Adler ............................... X ........... ............. .............................................. ........... ........... .............
Ms. Kilroy .............................. ........... X ............. .............................................. ........... ........... .............
Mr. Driehaus ......................... X ........... ............. .............................................. ........... ........... .............
Ms. Kosmas .......................... X ........... ............. .............................................. ........... ........... .............
Mr. Grayson ........................... ........... X ............. .............................................. ........... ........... .............
Mr. Himes ............................. ........... X ............. .............................................. ........... ........... .............
Mr. Peters ............................. X ........... ............. .............................................. ........... ........... .............
Mr. Maffei ............................. X ........... ............. .............................................. ........... ........... .............

An amendment by Mr. Lee, no. 45, regarding prohibition of cer-
tain contingency-based attorney fee agreements relating to pre-ex-
isting agreements, was not agreed to by a record vote of 27 yeas, 
41 nays, and 1 present (Record vote no. FC–87): 

RECORD VOTE NO. FC–87 

Representative Aye Nay Present Representative Aye Nay Present 

Mr. Frank .............................. ........... X ............. Mr. Bachus ........................... X ........... .............
Mr. Kanjorski ......................... ........... X ............. Mr. Castle ............................ X ........... .............
Ms. Waters ............................ ........... X ............. Mr. King (NY) ....................... X ........... .............
Mrs. Maloney ......................... ........... X ............. Mr. Royce ............................. X ........... .............
Mr. Gutierrez ......................... ........... X ............. Mr. Lucas ............................. X ........... .............
Ms. Velázquez ....................... ........... X ............. Mr. Paul ............................... X ........... .............
Mr. Watt ................................ ........... X ............. Mr. Manzullo ........................ X ........... .............
Mr. Ackerman ........................ ........... X ............. Mr. Jones .............................. X ........... .............
Mr. Sherman ......................... ........... X ............. Mrs. Biggert ......................... ........... ........... X 
Mr. Meeks ............................. ........... X ............. Mr. Miller (CA) ..................... X ........... .............
Mr. Moore (KS) ...................... ........... X ............. Mrs. Capito .......................... X ........... .............
Mr. Capuano ......................... ........... X ............. Mr. Hensarling ..................... X ........... .............
Mr. Hinojosa .......................... ........... X ............. Mr. Garrett (NJ) .................... X ........... .............
Mr. Clay ................................ ........... X ............. Mr. Barrett (SC) ................... X ........... .............
Mrs. McCarthy ....................... ........... X ............. Mr. Gerlach .......................... ........... ........... .............
Mr. Baca ............................... ........... X ............. Mr. Neugebauer .................... X ........... .............
Mr. Lynch .............................. ........... X ............. Mr. Price (GA) ...................... X ........... .............
Mr. Miller (NC) ...................... ........... X ............. Mr. McHenry ......................... X ........... .............
Mr. Scott ............................... ........... X ............. Mr. Campbell ....................... X ........... .............
Mr. Green .............................. ........... X ............. Mr. Putnam .......................... X ........... .............
Mr. Cleaver ........................... ........... X ............. Mrs. Bachmann .................... X ........... .............
Ms. Bean ............................... ........... X ............. Mr. Marchant ....................... X ........... .............
Ms. Moore (WI) ...................... ........... X ............. Mr. McCotter ........................ X ........... .............
Mr. Hodes .............................. ........... X ............. Mr. McCarthy ........................ X ........... .............
Mr. Ellison ............................. ........... X ............. Mr. Posey .............................. X ........... .............
Mr. Klein ............................... ........... X ............. Ms. Jenkins .......................... X ........... .............
Mr. Wilson ............................. ........... X ............. Mr. Lee ................................. X ........... .............
Mr. Perlmutter ....................... ........... ........... ............. Mr. Paulsen .......................... X ........... .............
Mr. Donnelly .......................... ........... X ............. Mr. Lance ............................. X ........... .............
Mr. Foster .............................. ........... X ............. .............................................. ........... ........... .............
Mr. Carson ............................ ........... X ............. .............................................. ........... ........... .............
Ms. Speier ............................. ........... X ............. .............................................. ........... ........... .............
Mr. Childers .......................... ........... X ............. .............................................. ........... ........... .............
Mr. Minnick ........................... ........... X ............. .............................................. ........... ........... .............
Mr. Adler ............................... ........... X ............. .............................................. ........... ........... .............
Ms. Kilroy .............................. ........... X ............. .............................................. ........... ........... .............
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RECORD VOTE NO. FC–87—Continued 

Representative Aye Nay Present Representative Aye Nay Present 

Mr. Driehaus ......................... ........... X ............. .............................................. ........... ........... .............
Ms. Kosmas .......................... ........... X ............. .............................................. ........... ........... .............
Mr. Grayson ........................... ........... X ............. .............................................. ........... ........... .............
Mr. Himes ............................. ........... X ............. .............................................. ........... ........... .............
Mr. Peters ............................. ........... X ............. .............................................. ........... ........... .............
Mr. Maffei ............................. ........... X ............. .............................................. ........... ........... .............

The following other amendments were also considered by the 
Committee: 

An amendment by Mr. Frank (and Mr. Kanjorski), no. 1, a man-
agers amendment, was agreed to by voice vote, as amended. An 
amendment by Mr. Maffei, no. 1a, to the amendment, was agreed 
to by voice vote. An amendment by Mr. Hensarling, no. 1b, to the 
amendment, was offered and withdrawn. 

An amendment by Mr. Castle (and Ms. Speier), no. 2, a study on 
SEC revolving door, was agreed to by voice vote. 

An amendment by Mr. Hodes, no. 3, regarding senior investment 
protection, was agreed to, as modified, by voice vote. 

An amendment by Mr. Campbell, no. 4, regarding nationwide 
service of subpenas, was agreed to by voice vote. 

An amendment by Mr. Driehaus, no. 5, regarding registration of 
municipal financial advisors, was agreed to by voice vote. 

An amendment by Mr. Perlmutter, no. 7, regarding a study of 
high-frequency trading, was agreed to by voice vote. 

An amendment by Mr. Adler, no. 8, regarding exemption for 
smaller companies from attestation requirements, was offered, a 
record vote was ordered, and the amendment was withdrawn by 
unanimous consent. 

An amendment by Mr. Neugebauer, no. 10, regarding a Comp-
troller General study to review the securities arbitration system, 
was agreed to, as modified, by voice vote. 

An amendment by Ms. Kilroy, no. 11, regarding additional re-
sponsibilities to secure delivery of dividends, interest, and other 
valuable property rights, was offered and withdrawn. 

An amendment by Mr. Miller (CA), no. 13, regarding a financial 
reporting forum, was agreed to by voice vote. 

An amendment by Mrs. McCarthy (NY), no. 14, regarding a 
study on enhancing investment advisor examinations, was agreed 
to by voice vote. 

An amendment by Mr. Posey, no. 15, regarding authority to con-
tract for collection of delinquent judgments and orders, was not 
agreed to by voice vote. 

An amendment by Mr. Perlmutter, no. 16, regarding a study on 
disclosure to retail customers before purchase of products or serv-
ices, was agreed to by voice vote. 

An amendment by Mr. Campbell, no. 17, regarding biannual 
rather than quarterly reporting, was offered and withdrawn. 

An amendment by Mr. Klein, no. 18, regarding a clarification of 
liquidation proceedings, was offered and withdrawn. 

An amendment by Mr. Royce, no. 19, regarding an SEC adminis-
tration and enforcement office, was agreed to by voice vote. 

An amendment by Mr. Royce, no. 20, establishing a Capital Mar-
kets Safety Board, was agreed to by voice vote. 
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An amendment by Mr. Ellison, no. 21, a securities clarification, 
was agreed to by voice vote. 

An amendment by Mr. Ellison, no. 22, a fiduciary duty clarifica-
tion, was offered and withdrawn. 

An amendment by Mr. McCarthy (CA), no. 23, a report on imple-
mentation of reforms, was agreed to by voice vote. 

An amendment by Mr. McCarthy (CA), no. 24, regarding the or-
ganization and conduct of the divisions and offices of the SEC, was 
offered and withdrawn. 

An amendment by Mr. Frank, no. 25, regarding investment ad-
visers subject to state authorities, was agreed to by voice vote. 

An amendment by Mr. Maffei (and Mr. Ellison), no. 26, regarding 
higher SIPC payouts with respect to pension plans, was offered and 
withdrawn. 

An amendment by Mr. Foster, no. 28, regarding custodial re-
quirements, was agreed to by voice vote. 

An amendment by Mr. Putnam, no. 29, regarding congressional 
access to information, was agreed to, as modified, by voice vote. 

An amendment by Mr. Capuano, no. 30, regarding a GAO study 
of financial planning, was agreed to by voice vote. 

An amendment by Mr. Bachus, no. 31, regarding national securi-
ties association enforcement, was agreed to by voice vote. 

An amendment by Mr. Capuano (and Mr. Garrett), no. 32, re-
garding an analysis of rule regarding smaller reporting companies, 
was agreed to by voice vote. 

An amendment by Mrs. Jenkins (and Mr. Garrett), no. 33, cre-
ating an ombudsman for the PCAOB, was agreed to by voice vote. 

An amendment by Mr. McCarthy (CA), no. 35, creating an om-
budsman for the SEC, was agreed to by voice vote. 

An amendment by Mr. Meeks (and Mr. Posey), no. 36, stream-
lining SEC filing procedures, was offered and withdrawn. 

An amendment by Mr. Bachus, no. 37, regarding the definition 
of ‘‘customer’’, was agreed to by voice vote. 

An amendment by Mr. Campbell (and Mr. Peters), no. 38, a clari-
fication of the standard of conduct with respect to Commission and 
fee-base compensation, was agreed to by voice vote. 

An amendment by Mrs. Bachmann, no. 39, regarding the effec-
tive date, was offered and withdrawn. 

An amendment by Mrs. Bachmann, no. 40, regarding Presi-
dential appointment of PCAOB members, was offered and with-
drawn. 

An amendment by Mr. Miller (CA), no. 41, regarding a joint 
SEC–CFTC advisory committee, was agreed to by voice vote. 

An amendment by Mr. Garrett, no. 43, regarding the Auditing 
Oversight Board, was agreed to by voice vote. 

COMMITTEE OVERSIGHT FINDINGS 

Pursuant to clause 3(c)(1) of rule XIII of the Rules of the House 
of Representatives, the Committee has held hearings and made 
findings that are reflected in this report. 
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PERFORMANCE GOALS AND OBJECTIVES 

Pursuant to clause 3(c)(4) of rule XIII of the Rules of the House 
of Representatives, the Committee establishes the following per-
formance related goals and objectives for this legislation: 

H.R. 3817 aims to improve investor protection by enhancing the 
powers, increasing the funding, and augmenting the operations of 
the U.S. Securities and Exchange Commission. H.R. 3817 also 
makes refinements to the laws governing the Public Company Ac-
counting Oversight Board and the Securities Investor Protection 
Corporation with the goal of improving those entities’ abilities to 
better protect the interests of investors. 

NEW BUDGET AUTHORITY, ENTITLEMENT AUTHORITY, AND TAX 
EXPENDITURES 

In compliance with clause 3(c)(2) of rule XIII of the Rules of the 
House of Representatives, the Committee adopts as its own the es-
timate of new budget authority, entitlement authority, or tax ex-
penditures or revenues contained in the cost estimate prepared by 
the Director of the Congressional Budget Office pursuant to section 
402 of the Congressional Budget Act of 1974. 

COMMITTEE COST ESTIMATE 

The Committee adopts as its own the cost estimate prepared by 
the Director of the Congressional Budget Office pursuant to section 
402 of the Congressional Budget Act of 1974. 

CONGRESSIONAL BUDGET OFFICE ESTIMATE 

Pursuant to clause 3(c)(3) of rule XIII of the Rules of the House 
of Representatives, the following is the cost estimate provided by 
the Congressional Budget Office for H.R. 4173 as introduced on De-
cember 2, 2009, title V of which incorporated H.R. 3817 as re-
ported, pursuant to section 402 of the Congressional Budget Act of 
1974: 

U.S. CONGRESS, 
CONGRESSIONAL BUDGET OFFICE, 

Washington, DC, December 4, 2009. 
Hon. BARNEY FRANK, 
Chairman, Committee on Financial Services, 
House of Representatives, Washington, DC. 

DEAR MR. CHAIRMAN: The Congressional Budget Office (CBO) 
and the Joint Committee on Taxation (JCT) have reviewed H.R. 
4173, the Wall Street Reform and Consumer Protection Act of 
2009, as introduced on December 2, 2009. As summarized in the 
enclosed table, CBO and JCT estimate that enacting H.R. 4173 
would increase revenues by $4.9 billion over the 2010–2019 period 
and would increase direct spending by $9.4 billion over that 10- 
year period. In total, CBO estimates that enacting the legislation 
would increase budget deficits by $10.7 billion over the 2010–2014 
period and by $4.5 billion over the 2010–2019 period. CBO has not 
completed an estimate of the bill’s impact on spending subject to 
appropriation. 
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The direct spending and revenue impacts of H.R. 4173 stem from 
provisions in titles I, IV, and V. Those budgetary impacts are brief-
ly described below. 

TITLE I—FINANCIAL STABILITY IMPROVEMENT ACT 

CBO and JCT estimate that the provisions in title I would in-
crease revenues by $4.4 billion over the 2010–2019 period and in-
crease direct spending by $7.4 billion over the same period. The net 
effect of enacting this title would be an increase in budget deficits 
of $3.0 billion over the 2010–2019 period. Much of that net cost 
would occur because income from the fees collected under this title 
would be partially offset by a loss of revenue from income and pay-
roll taxes. Title I includes four subtitles that would affect direct 
spending and revenues; each is described below. 

Subtitle B would establish new standards, procedures, and pro-
grams for identifying and addressing potential risks to the finan-
cial or economic stability of the United States. CBO estimates that 
implementing this subtitle would increase direct spending by $1.1 
billion and increase revenues by $0.6 billion over the 2010–2019 
period. Most of the estimated costs of this subtitle would result 
from provisions that would expand the scope and modify the terms 
of the Federal Deposit Insurance Corporation’s (FDIC’s) authority 
to guarantee obligations of solvent depository institutions and fi-
nancial companies during a financial crises. While the probability 
of such events is small, potential losses from such guarantees could 
be significant. For this estimate, CBO assumes that the FDIC 
would eventually recover any costs through fees on participants 
and, as necessary, compulsory assessments (which are classified as 
revenues) on very large financial institutions. The FDIC’s authority 
to provide guarantees would expire on December 31, 2013. 

Subtitle C would revise the regulatory regime for thrift associa-
tions, transferring functions now performed by the Office of Thrift 
Supervision (OTS) to other regulatory agencies. CBO estimates 
that enacting those provisions would increase direct spending by 
$0.5 billion and reduce revenues by $0.3 billion over the 2010–2019 
period. Most of the estimated costs of this subtitle would result 
from provisions that would authorize the Office of the Comptroller 
of Currency to enter into agreements without regard to existing 
laws governing the disposition of real or personal property; allow 
for the expenditure of unobligated funds held by the OTS; and 
transfer oversight of thrift holding companies to the Federal Re-
serve, which unlike the OTS does not charge fees to cover its super-
vision costs. 

Subtitle D would direct the Federal Reserve to assess fees on 
bank holding companies with total assets of $10 billion or more to 
defray the cost of examining those firms. CBO estimates that the 
Federal Reserve would collect about $0.4 billion over the 2010– 
2019 period to offset those costs. That collection would increase 
revenues remitted to the Treasury by the Federal Reserve. (This 
provision would not apply to thrift holding companies, which would 
come under the Federal Reserve’s supervision in subtitle C.) 

Subtitle G would create new government mechanisms for dis-
solving systemically important firms that are in default or in dan-
ger of default. CBO estimates that implementing these provisions 
would increase direct spending by $5.7 billion and increase reve-
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nues by $3.7 billion over the next 10 years. Under conditions out-
lined in the bill, the FDIC would be appointed as receiver and 
would be authorized to enter into various arrangements necessary 
to liquidate such firms, including organizing bridge banks that 
would be exempt from federal and state taxation. Under this bill, 
the FDIC’s obligations for this purpose would be capped at $150 
billion. Those funds could be derived from assessments on certain 
large financial firms (which are classified in the budget as reve-
nues) or amounts borrowed from the Treasury. Under the bill, any 
amounts borrowed through the Treasury would be repaid from pro-
ceeds from asset sales, warrants, or future assessments on private 
firms. The FDIC’s authority to obligate or borrow funds for such ac-
tivities would expire on December 31, 2013. CBO expects that the 
probability of such receivership activities would be small and that 
spending for losses and working capital would eventually be offset 
by recoveries and assessments. 

TITLE IV—CONSUMER FINANCIAL PROTECTION ACT 

Title IV of H.R. 4173 is identical to H.R. 3126, the Consumer Fi-
nancial Protection Agency Act of 2009, as ordered reported by the 
House Committee on Financial Services on October 22, 2009. On 
December 3, 2009, CBO transmitted a cost estimate for H.R. 3126 
to the Congress. As detailed in that cost estimate, the provisions 
of title IV of H.R. 4173 would increase direct spending by $0.6 bil-
lion over the 2010–2019 period and decrease revenues by $0.5 bil-
lion over the same period. In total, those changes would increase 
budget deficits by about $1.1 billion over the 2010–2019 period. 
This net deficit impact would result for a number of reasons: 

• The Department of the Treasury would incur costs that would 
not be subject to appropriation and would not be offset by fees; 

• The Federal Reserve would incur additional costs that would 
decrease the revenues they would remit to the Treasury; 

• While the Consumer Financial Protection Agency would be au-
thorized to spend all of the fees they collect under the bill, those 
fees would be partially offset by a loss of receipts from income and 
payroll taxes; and 

• Federal banking regulators would not be able to offset all of 
the costs they would incur under title IV because the bill would im-
pose a cap on the fees they are otherwise authorized to collect 
under current law. 

TITLE V—CAPITAL MARKETS 

CBO estimates that title V would increase direct spending by 
$1.4 billion over the 2010–2019 period and increase revenues by 
about $1.0 billion over the same 10-year period. The net effect of 
this title would be an increase in the federal deficit of about $0.4 
billion over the 10-year period. 

The bill would increase fees to support examination activities by 
both the Securities and Exchange Commission (SEC) and the Pub-
lic Companies Accounting Oversight Board (PCAOB), which would 
be recorded in the budget as revenues. This title also would raise 
the amount that the Securities Investor Protection Corporation 
(SIPC) would be authorized to borrow from the SEC; under current 
law, SIPC may borrow up to $1 billion from the SEC—the bill 
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would raise that to about $2.5 billion. From fees collected from bro-
kers and dealers of securities under current law, SIPC may make 
payments to investors that are harmed when a brokerage firm fails 
and customer assets are missing. CBO estimates that there is a 
small probability (about 10 percent) that SIPC would exercise the 
new borrowing authority over the next 10 years. CBO estimates 
that the net effect of the new borrowing authority would increase 
direct spending by about $0.7 billion over the 2010–2019 period. 
Other provisions of the bill, including spending for awards to indi-
viduals who report violations of securities laws to the SEC and ad-
ditional costs of the PCAOB, would increase direct spending by 
about $0.7 billion over the 2010–2019 period. 

Intergovernmental and private-sector impact: H.R. 4173 includes 
a number of intergovernmental and private-sector mandates, as de-
fined in the Unfunded Mandates Reform Act (UMRA) that CBO 
previously identified in its cost estimates for H.R. 3269, the Cor-
porate and Financial Institution Compensation Fairness Act of 
2009; H.R. 3795, the Over-the-Counter Derivatives Markets Act of 
2009; and H.R. 3818, the Private Fund Investment Advisers Reg-
istration Act of 2009. In addition, H.R. 4173 would preempt state 
laws and would impose intergovernmental and private-sector man-
dates on entities that conduct financial activities and credit rating 
agencies. 

Because the costs of complying with some of the mandates would 
depend on the regulations to be established under the bill, CBO 
cannot determine whether the aggregate costs of the intergovern-
mental mandates would exceed the annual threshold established in 
UMRA ($69 million in 2009, adjusted annually for inflation). CBO 
estimates that the total costs of the private-sector mandates in the 
bill would well exceed the annual threshold established in UMRA 
($139 million in 2009, adjusted annually for inflation). 

If you wish further details on this estimate, we will be pleased 
to provide them. The CBO staff contacts are Susan Willie and 
Kathleen Gramp (for federal spending), Barbara Edwards (for fed-
eral revenues), Elizabeth Cove Delisle (for intergovernmental man-
dates), and Sam Wice, Paige Piper/Bach, and Brian Prest (for pri-
vate-sector mandates). 

Sincerely, 
DOUGLAS W. ELMENDORF, 

Director. 
Enclosure. 

ESTIMATED CHANGES IN REVENUES AND DIRECT SPENDING RESULTING FROM H.R. 4173, THE 
WALL STREET REFORM AND CONSUMER PROTECTION ACT OF 2009, AS INTRODUCED ON 
DECEMBER 2, 2009 

By fiscal year, in billions of dollars— 

2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2010– 
2014 

2010– 
2019 

CHANGES IN REVENUES 

Title I—Financial Stability 
Improvement Act 

Subtitle B—Prudential 
Regulation ................ 0 0 0 * 0.1 0.1 0.1 0.1 0.1 0.1 0.1 0.6 

VerDate Mar 15 2010 14:59 Dec 21, 2010 Jkt 099006 PO 00000 Frm 00070 Fmt 6659 Sfmt 6602 E:\HR\OC\HR687P1.XXX HR687P1W
R

ei
er

-A
vi

le
s 

on
 D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 H
E

A
R

IN
G



71 

ESTIMATED CHANGES IN REVENUES AND DIRECT SPENDING RESULTING FROM H.R. 4173, THE 
WALL STREET REFORM AND CONSUMER PROTECTION ACT OF 2009, AS INTRODUCED ON 
DECEMBER 2, 2009—Continued 

By fiscal year, in billions of dollars— 

2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2010– 
2014 

2010– 
2019 

Subtitle C—Improve-
ments to Supervision 
of Federal Depository 
Institutions ............... * * * * * * * * * ¥0.1 ¥0.1 ¥0.3 

Subtitle D—Improve-
ments to Regulation 
of Bank Holding 
Companies ................ 0 * * * * * * 0.1 0.1 0.1 0.1 0.4 

Subtitle G—Enhanced 
Dissolution Authority 0 0 0.2 0.4 0.5 0.5 0.5 0.5 0.6 0.5 1.1 3.7 

Total Title I—Fi-
nancial Sta-
bility Improve-
ment Act .......... 0 0 0.2 0.4 0.6 0.6 0.6 0.7 0.7 0.6 1.2 4.4 

Title IV—Consumer Financial 
Protection Agency Act ....... 0 0 ¥0.3 ¥0.2 ¥0.1 * * * * * ¥0.6 ¥0.5 

Title V—Capital Markets ...... 0 0.1 0.1 0.1 0.1 0.1 0.1 0.1 0.1 0.1 0.4 1.0 

Total Changes in 
Revenues 2 ....... 0 0.1 * 0.3 0.6 0.7 0.7 0.8 0.8 0.7 1.0 4.9 

CHANGES IN DIRECT SPENDING 
Title I—Financial Stability 

Improvement Act 
Subtitle B—Prudential 

Regulation 
Estimated Budget 

Authority .......... 0 0.6 0.9 0.6 0 ¥0.4 ¥0.3 ¥0.2 ¥0.1 0 2.1 1.1 
Estimated Outlays 0 0.6 0.9 0.6 0 ¥0.4 ¥0.3 ¥0.2 ¥0.1 0 2.1 1.1 

Subtitle C—Improve-
ments to Supervision 
of Federal Depository 
Institutions 

Estimated Budget 
Authority .......... 0 * * * 0.1 0.1 0.1 0.1 0.1 0.1 0.3 0.6 

Estimated Outlays 0 * * * 0.1 0.1 0.1 0.1 * * 0.1 0.5 
Subtitle G—Enhanced 

Dissolution Authority 
Estimated Budget 

Authority .......... 0.2 2.2 3.7 2.6 0.5 ¥1.5 ¥1.3 ¥0.5 ¥0.2 ¥0.1 9.2 5.7 
Estimated Outlays 0.2 2.2 3.7 2.6 0.5 ¥1.5 ¥1.3 ¥0.5 ¥0.2 ¥0.1 9.2 5.7 

Total Title I—Financial Sta-
bility Improvement Act 

Estimated Budget Au-
thority ....................... 0.2 2.9 4.7 3.2 0.5 ¥1.8 ¥1.5 ¥0.6 ¥0.2 0 11.5 7.4 

Estimated Outlays ........ 0.2 2.9 4.7 3.2 0.5 ¥1.8 ¥1.5 ¥0.6 ¥0.2 * 11.5 7.4 
Title IV—Consumer Financial 

Protection Agency Act 
Estimated Budget Au-

thority ....................... * * ¥0.2 ¥0.1 * 0.1 0.2 0.2 0.2 0.2 ¥0.3 0.6 
Estimated Outlays ........ * * ¥0.2 ¥0.1 * 0.1 0.2 0.2 0.2 0.2 ¥0.3 0.6 

Title V—Capital Markets 
Estimated Budget Au-

thority ....................... * 0.1 0.1 0.1 0.3 0.2 0.2 0.2 0.1 0.1 0.5 1.4 
Estimated Outlays ........ * 0.1 0.1 0.1 0.3 0.2 0.2 0.2 0.1 0.1 0.5 1.4 
Total Changes in Direct 

Spending.
Estimated Budget 

Authority .......... 0.2 3.0 4.6 3.2 0.9 ¥1.5 ¥1.1 ¥0.2 0.1 0.3 11.9 9.5 
Estimated Outlays 0.2 3.0 4.6 3.2 0.8 ¥1.5 ¥1.1 ¥0.2 0.1 0.3 11.7 9.4 
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ESTIMATED CHANGES IN REVENUES AND DIRECT SPENDING RESULTING FROM H.R. 4173, THE 
WALL STREET REFORM AND CONSUMER PROTECTION ACT OF 2009, AS INTRODUCED ON 
DECEMBER 2, 2009—Continued 

By fiscal year, in billions of dollars— 

2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2010– 
2014 

2010– 
2019 

IMPACT OF CHANGES IN REVENUES AND DIRECT SPENDING ON THE DEFICIT 

Net Effect on the Deficit b ..... 0.2 2.9 4.6 2.9 0.2 ¥2.2 ¥1.8 ¥1.0 ¥0.9 ¥0.4 10.7 4.5 

a H.R. 4173 could affect federal tax receipts under the Internal Revenue Code. However, there are a number of uncertainties regarding po-
tential effects of the use of a bridge financial company by the Federal Deposit Insurance Corporation on the tax attributes of a failed finan-
cial institution. It is not possible to determine whether the use of a bridge financial company would provide a tax result that is more or less 
favorable than bankruptcy, which is the current-law alternative. For this reason at this point, the staff of the Joint Committee on Taxation is 
not able to estimate the changes in tax revenue that would result from the bill. 

b Positive numbers indicate increases in deficits; negative numbers indicate the opposite. 
Notes: * = between ¥$50 million and $50 million. Components may not sum to totals because of rounding. 

FEDERAL MANDATES STATEMENT 

The Committee adopts as its own the estimate of Federal man-
dates prepared by the Director of the Congressional Budget Office 
pursuant to section 423 of the Unfunded Mandates Reform Act. 

ADVISORY COMMITTEE STATEMENT 

Section 101 of this legislation establishes an Investor Advisory 
Committee to advise and consult with the SEC and section 307 es-
tablishes a joint advisory committee to assist the SEC and CFTC, 
both being advisory committees as defined by section 3 of the Fed-
eral Advisory Committee Act. The Committee finds pursuant to 
section 5 of the Federal Advisory Committee Act that none of the 
functions of the proposed advisory committees are being or could be 
performed by one or more agencies or by an advisory committee al-
ready in existence, or by enlarging the mandate of an existing advi-
sory committee. The Committee also determines that these commit-
tees have a clearly defined purpose, fairly balanced membership, 
and meets all of the other requirements of section 5(b) of the Fed-
eral Advisory Committee Act. 

CONSTITUTIONAL AUTHORITY STATEMENT 

Pursuant to clause 3(d)(1) of rule XIII of the Rules of the House 
of Representatives, the Committee finds that the Constitutional 
Authority of Congress to enact this legislation is provided by Arti-
cle 1, section 8, clause 1 (relating to the general welfare of the 
United States) and clause 3 (relating to the power to regulate inter-
state commerce). 

APPLICABILITY TO LEGISLATIVE BRANCH 

The Committee finds that the legislation does not relate to the 
terms and conditions of employment or access to public services or 
accommodations within the meaning of section 102(b)(3) of the Con-
gressional Accountability Act. 

EARMARK IDENTIFICATION 

H.R. 3817 does not contain any congressional earmarks, limited 
tax benefits, or limited tariff benefits as defined in clause 9 of rule 
XXI. 
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SECTION-BY-SECTION ANALYSIS OF THE LEGISLATION 

Section 1. Short title 
The section designates the short title of the legislation as the ‘‘In-

vestor Protection Act of 2009’’. 

Section 2. Table of contents 
The section provides a table of contents for the bill. 

TITLE I—DISCLOSURE 

Section 101. Investor Advisory Committee established 
The U.S. Securities and Exchange Commission (SEC) has re-

cently administratively established an Investor Advisory Com-
mittee to advise on the SEC’s regulatory priorities, including issues 
concerning new products, trading strategies, fee structures, and the 
effectiveness of disclosure; initiatives to protect investor interest; 
and initiatives to promote investor confidence in the integrity of 
the marketplace. The section codifies the Investor Advisory Com-
mittee. 

The membership on the Investor Advisory Committee consists of 
individuals representing the interests of individual and institu-
tional investors who use a wide range of investment approaches. 
The advisory panel must meet at least twice annually, and its 
members will receive compensation for participation in meetings 
and travel expenses. The section authorizes funding, as is nec-
essary, to support the work of the Investor Advisory Committee, as 
well. 

Section 102. Clarification of the Commission’s authority to engage 
in consumer testing 

This section clarifies the SEC’s authority to gather information 
(e.g., through focus groups), communicate with investors or other 
members of the public (e.g., through telephonic or written surveys), 
and engage in temporary experimental programs (e.g., pilot pro-
grams to ‘‘field test’’ disclosures) in order to inform the agency’s 
rulemaking and other policy functions. The section confers this 
power under the four principal securities laws administered by the 
SEC: the Securities Act of 1933, the Securities Exchange Act of 
1934, the Investment Company Act of 1940, and the Investment 
Advisers Act of 1940. The section represents an endorsement of the 
benefits that can accrue from field testing, consumer outreach and 
testing of disclosures to individual investors. 

Section 103. Establishment of a fiduciary duty for brokers, dealers 
and investment advisers, and harmonization of regulation 

Section 103 requires the SEC to write rules to establish a fidu-
ciary duty for brokers and dealers harmonizing the standard of 
conduct for brokers and dealers with that of investment advisers 
when giving personalized investment advice about securities to re-
tail customers (and such other customers as the SEC provides). 
The section amends the Securities Exchange Act of 1934 (Exchange 
Act) and the Investment Advisers Act of 1940 (Advisers Act). 

In this section, the Exchange Act is amended with a new sub-
section within section 15. The new section authorizes the SEC to 
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write rules for brokers and dealers to establish a fiduciary duty 
that is the same standard applicable to investment advisers under 
the Advisers Act. The section also states that compensation, by 
commission or other standard forms of compensation, is not to be 
considered a violation of the standard applied to the broker or deal-
er. 

This section directs the SEC to establish rules under the Ex-
change Act for the disclosure and consent by a retail customer 
when a broker or dealer sells only proprietary products or a limited 
range of products. The practice of selling proprietary or a limited 
basket of products will not be considered a violation of the estab-
lished fiduciary duty. The SEC shall take into consideration in 
rulemaking the preservation of proprietary product channels and 
limited offerings by brokers and dealers when providing personal-
ized investment advice. This is consistent with standards and prac-
tices for investment advisers, which also may advise on and sell a 
limited range of products. 

Under this section, it is intended for the SEC when writing rules 
to remain mindful of the range of activities conducted by brokers 
and dealers and the varying methods of compensation. The SEC 
shall prescribe rules that are inclusive of, address and preserve the 
different activities and compensation models of brokers and deal-
ers. This range of activities should not prohibit brokers and dealers 
from acting in the best interests of customers when they give per-
sonalized investment advice about securities. 

Additionally, while rules under this section will require that a 
broker or dealer act in the best interest of a customer in providing 
investment advice, the section does not indicate that a broker or 
dealer that provides advice in one setting or on a limited basis, 
such as a telephonic advice line or responding to a client request 
for limited advice, has established a relationship of duty and trust 
and a fiduciary obligation for all purposes and all accounts if the 
professional does not otherwise provide ongoing advice to the cus-
tomer, as with a discount broker. 

Section 103 also amends the Advisers Act by adding a new sub-
section to Section 211. The subsection directs the SEC to write 
rules on the standard of care such that ‘‘the standard of conduct 
for all brokers, dealers and investment advisers, when providing 
personalized investment advice about securities shall be to act in 
the best interest of a customer without regard to the financial or 
other interest of the broker, dealer, of investment adviser providing 
the advice.’’ 

This section enables the SEC through rulemaking proceedings to 
enhance this fiduciary duty, as necessary. As industry and markets 
evolve, the SEC should be able to evolve application and interpre-
tation of the rules. As stated in the language of the provision, ‘‘such 
rules shall provide that such standard of conduct shall be no less 
stringent than the standard applicable to investment advisers 
under Section 206(1) and (2) of this Act.’’ The section purposefully 
neither defines nor employs the terminology ‘‘fiduciary duty’’ in 
statute to avoid confusion as to what is the standard of conduct 
under the Advisers Act. Additionally, while the rulemaking re-
quired by this section requires the SEC to address only retail cus-
tomers, it does not change the existing standard of care by invest-
ment advisers to non-retail customers. 
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The section references the Advisers Act, Sections 206(1) and 
206(2), to direct the SEC to the source of the standard of conduct 
applicable currently to investment advisers. The relevant case law 
emanating from these sections of the Advisers Act is chiefly out-
lined in the Supreme Court case, SEC v. Capital Gains Research 
Bureau, 375 U.S. 180 (1963), and forms the basis, in addition to 
SEC administrative rulings, for accepted industry practice for in-
vestment advisers. The Committee aims to apply the current state 
of law to brokers and dealers and does not intend to undermine or 
dilute this fiduciary standard and market practice for investment 
advisers. 

This section further defines ‘‘retail customer’’ and gives the SEC 
rulemaking authority to extend rules to other types of customers 
in both the Exchange Act and the Advisers Act. Investment advis-
ers have a fiduciary duty to all customers, including but not limited 
to retail customers. Direction to the SEC under this section is not 
intended to alter the duty to the range of customers that invest-
ment advisers’ currently serve. 

This section also stipulates that the SEC cannot define an inves-
tor in a private fund where the investment adviser is contracted to 
the private fund as a ‘‘retail customer’’ for the purpose of such 
rules. This language ensures that the fiduciary duty of an invest-
ment adviser to a private fund is owed to the fund, not to each in-
dividual investor in the private fund. Further, this section prevents 
the mere receipt of compensation—whether in the form of fees for 
investment advisers or commissions for broker-dealers—from being 
considered a violation of the required standard of care. 

This section further codifies in both the Exchange Act and the 
Advisers Act that the SEC shall facilitate the disclosure of conflicts 
of interest, including material conflicts of interest, to customers for 
a broker, dealer, and investment adviser. These disclosures should 
be enhanced, clear, simple and easy to understand for a wide range 
of investors. Such disclosures should include the roles and duties 
of the intermediaries such that investors can make informed deci-
sions and preserve the choice of the customer. 

This section additionally directs the SEC in both the Exchange 
Act and the Advisers Act to conduct an examination of sales prac-
tices, conflicts of interest and compensation schemes of brokers, 
dealers and investment advisers. The SEC shall write rules prohib-
iting or restricting these provisions should they be deemed contrary 
to the public interest or investor protection. 

In addition to harmonizing the fiduciary duty of brokers, dealers, 
and investment advisers under the Exchange Act and the Advisers 
Act, this section harmonizes the enforcement authority of the SEC 
with respect to violations by brokers, dealers, and investment ad-
visers. This section is intended to bring equal sanctions and pros-
ecution to brokers, dealers, and investment advisers who violate 
their standard of conduct set forth in this title. 

Section 104. Commission study on disclosure to retail customers be-
fore purchase of products or services 

Within 180 days of enactment, this section requires the SEC to 
perform a study of the nature and range of products sold to retail 
customers. The study must also examine how products are sold to 
customers and what information retail customers should receive 
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prior to purchasing such products and services. The study will ad-
ditionally examine ways to ensure that, where possible, reasonably 
similar products and services are subject to similar regulatory 
treatment. After completing the study, the SEC may propose rules 
or regulations relating to the subject matter contained in the study. 

Section 105. Beneficial ownership and short swing profit reporting 
This section provides the SEC with the authority to adopt rules 

to shorten reporting timeframes and help the markets receive more 
timely information concerning substantial ownership interests in 
issuers. This change is important for purposes of obtaining more 
accurate pricing of listed securities. 

Section 106. Revision to recordkeeping rules 
The Madoff scandal highlighted the need for better recordkeeping 

and third-party custody. This section would expand the scope of 
records to be maintained and subject to examination by the SEC 
under both the Investment Company Act of 1940 and the Invest-
ment Advisers Act of 1940 to custodians or others who have cus-
tody or use of the investment company’s or the investment advis-
er’s clients’ securities, deposits, or credits. 

Section 107. Study on enhancing investment adviser examinations 
This section calls for the SEC, within 180 days of enactment, to 

examine the need to enhance and improve the oversight of invest-
ment advisers. The study must include a discussion of needed or 
recommended regulatory or legislative steps necessary to imple-
ment changes identified by the SEC. The SEC shall also examine 
the potential need for designating one or more self-regulatory orga-
nizations to augment its oversight of investment advisers. The SEC 
must report its findings to the House and Senate and use such 
findings to revise its rules and regulations as necessary. 

Section 108. GAO study of financial planning 
Within 180 days of enactment, this section requires the Comp-

troller General to conduct a study on the unique role of financial 
planners in offering investment planning and other services to indi-
viduals. The study by the Government Accountability Office (GAO) 
must also examine potential regulatory gaps in this field. The GAO 
must report to Congress, including recommendations for registra-
tion or standards for financial planners. 

TITLE II—ENFORCEMENT AND REMEDIES 

Section 201. Authority to restrict mandatory pre-dispute arbitration 
This section allows the SEC to issue rules under the Securities 

Exchange Act of 1934 and the Investment Advisers Act of 1940 to 
prohibit, or impose conditions or limitations on the use of pre-dis-
pute agreements requiring arbitration between a broker, dealer, or 
municipal securities dealer and its customers. In developing such 
rules, it is intended that the SEC will review arbitration practices 
and establish that the reforms are in the public interest and for the 
protection of investors. 

VerDate Mar 15 2010 14:59 Dec 21, 2010 Jkt 099006 PO 00000 Frm 00076 Fmt 6659 Sfmt 6602 E:\HR\OC\HR687P1.XXX HR687P1W
R

ei
er

-A
vi

le
s 

on
 D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 H
E

A
R

IN
G



77 

Section 202. Comptroller General study to review securities arbitra-
tion system 

This section requires the GAO to conduct a study on securities 
arbitration issues, including costs and benefits. The Comptroller 
General has one year after enactment to submit a report to Con-
gress. 

Section 203. Whistleblower protection 
The section provides the SEC with the authority to establish an 

Investor Protection Fund, using funds collected in enforcement ac-
tions not otherwise distributed to investors, to pay whistleblowers 
for information that leads to enforcement actions resulting in sig-
nificant financial awards. The SEC currently has such authority to 
compensate sources in insider trading cases, and this provision 
would extend the SEC’s power to compensate other tipsters who 
bring substantial evidence of other securities law violations. The 
SEC may also use the Investor Protection Fund to pay for investor 
education initiatives designed to help investors protect themselves 
against securities fraud or other violations of the securities laws. 
Any whistleblower who knowingly and willfully makes any false, 
fictitious, or fraudulent statement or representation, or makes or 
uses any false writing or document knowing the same to contain 
any false, fictitious, or fraudulent statement or entry, shall not be 
entitled to an award under this section and shall be subject to 
criminal prosecution. 

Section 204. Conforming amendments for whistleblower protection 
This section makes conforming changes to existing securities 

laws to account for the whistleblower bounty program established 
in section 203 of the bill. 

Section 205. Implementation and transition provisions for whistle-
blower protections 

The SEC must issue final rules and regulations to implement the 
new whistleblower bounty program within 270 days of enactment. 
The provisions also allow sources who submit tips before the date 
of enactment to receive rewards under the new program. 

Section 206. Collateral bars 
Generally, this section authorizes the SEC to impose collateral 

bars against regulated persons. As a result, the SEC would have 
the power to bar a regulated person who violates the securities 
laws in one part of the industry (e.g., a broker-dealer who mis-
appropriates customer funds) from access to customer funds in an-
other part of the securities industry (e.g., an investment adviser). 
By expressly empowering the SEC under the Securities Exchange 
Act of 1934 and the Investment Advisers Act of 1940 to impose 
broad prophylactic relief in one action in the first instance, this sec-
tion will enable the SEC to more effectively protect investors and 
the markets while more efficiently using SEC resources. 

Section 207. Aiding and abetting authority under the Securities Act 
and the Investment Company Act 

The Securities Exchange Act of 1934 and the Investment Advis-
ers Act of 1940 presently permit the SEC to bring actions for aid-
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ing and abetting violations of those statutes in civil enforcement 
actions. This section provides the SEC with the power to bring 
similar actions for aiding and abetting violations of the Securities 
Act of 1933 and the Investment Company Act of 1940. In addition, 
the section clarifies that the knowledge requirement to bring an 
aiding and abetting claim can be satisfied by recklessness. 

Section 208. Authority to impose penalties for aiding and abetting 
violations of the Investment Advisers Act 

This section would clarify that the Investment Advisers Act of 
1940 expressly permits the imposition of penalties on those individ-
uals who aid and abet securities fraud. 

Section 209. Deadline for completing examinations, inspections and 
enforcement actions 

This section generally requires the SEC to complete enforcement 
investigations within 180 days after staff provides a written Wells 
notice to any person. The section contains exceptions for complex 
actions to permit 180-day extensions after notice to the Chairman 
for the initial extension and after notice to and approval by the 
Commission for subsequent extensions. 

For compliance examinations and inspections, the SEC has 180 
days after the staff completes the on-site portion of its compliance 
examination or inspection or receives all records requested from 
the entity being examined or inspected, whichever is later, to re-
quest the entity to undertake corrective action or conclude the ex-
amination or inspection without findings. For complex cases, the 
SEC may extend the examination or inspection for one additional 
180-day period after providing notice to the Chairman. 

Section 210. Nationwide service of subpoenas 
The SEC currently has nationwide service of process in adminis-

trative proceedings. This section enhances the SEC’s enforcement 
program by providing the SEC with the ability to make nationwide 
service of process available in civil actions filed in Federal courts. 
Nationwide service of process would produce a number of substan-
tial advantages, including a significant savings in terms of travel 
costs and staff time. The changes apply to the Securities Act of 
1933, the Securities Exchange Act of 1934, the Investment Com-
pany Act of 1940, and the Investment Advisers Act of 1940. 

Section 211. Authority to impose civil penalties in cease and desist 
proceedings 

This section streamlines the SEC’s existing enforcement authori-
ties by permitting the SEC to seek civil money penalties in cease- 
and-desist proceedings under Federal securities laws. The section 
provides appropriate due process protections by making the SEC’s 
authority in administrative penalty proceedings coextensive with 
its authority to seek penalties in Federal court. As is the case when 
a Federal district court imposes a civil penalty in a SEC action, ad-
ministrative civil money penalties would be subject to review by a 
Federal appeals court. 
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Section 212. Formerly associated persons 
Many provisions of the Federal securities laws that authorize the 

sanctioning of a person who engages in misconduct while associ-
ated with a regulated or supervised entity explicitly provide that 
such power exists even if the person is no longer associated with 
that entity. Several provisions, however, do not explicitly address 
this issue. As such, this section amends those provisions of the 
Federal securities laws that do not explicitly address this issue to 
make it clear that the SEC, or in applicable cases the Public Com-
pany Accounting Oversight Board, may sanction or discipline per-
sons who engage in misconduct while associated with a regulated 
or supervised entity even if they are no longer associated with that 
entity. 

Section 213. Sharing privileged information with other authorities 
This section allows the SEC to share information with domestic 

and foreign regulators and law enforcement agencies engaged in 
the investigation and prosecution of violations of applicable securi-
ties laws without waiving any privileges the SEC may have with 
respect to such information. The language is modeled on a provi-
sion in the Federal Deposit Insurance Act that enables the Federal 
bank regulatory agencies to share information with other regu-
lators without waiving their privileges with respect to such infor-
mation. 

Section 214. Expanded access to grand jury material 
Modeled on Section 964 of the Financial Institutions Reform, Re-

covery, and Enforcement Act of 1989 providing banking and thrift 
regulators with access to grand jury information, the section au-
thorizes government attorneys to seek court authorization to re-
lease certain limited grand jury information to SEC personnel for 
use in matters within the SEC’s jurisdiction. 

Under existing law, the SEC may access grand jury information 
only in the rare case in which the agency can demonstrate that it 
has a ‘‘particularized need’’ for the information and that the infor-
mation is sought ‘‘preliminarily to or in connection with a judicial 
proceeding’’. As a practical matter, the ‘‘particularized need’’ stand-
ard and the required nexus with an ongoing or imminent judicial 
proceeding severely limit the situations in which the U.S. Depart-
ment of Justice can share with the SEC even the most critical in-
formation relevant to parallel investigations. 

In most cases, the SEC must therefore conduct a separate, dupli-
cative investigation to obtain the same information. This both en-
tails an inefficient use of government resources and frequently bur-
dens private parties and financial institutions with the need to pro-
vide essentially the same documents and testimony in multiple in-
vestigations. The need for the SEC to conduct a separate investiga-
tion also can result in substantial delays. A narrow modification of 
the ‘‘grand jury secrecy rule’’, consistent with provisions already in 
place for Federal banking regulators, would aid the SEC in its in-
vestigations and would greatly enhance the efficient use of the law 
enforcement resources devoted to those investigations. 

The section also permits sharing of information only with regard 
to conduct that may constitute violations of the Federal securities 
laws. With regard to that information, however, the section lessens 
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the burden in obtaining court approval. With this legislation, the 
court could approve the sharing of the information upon a showing 
of a ‘‘substantial need in the public interest’’ rather than the higher 
‘‘particularized need’’ standard. In addition, under the section the 
judicial proceeding requirement does not apply to the SEC, permit-
ting information to be shared at an earlier stage in an investigation 
and in connection with an administrative proceeding. 

Section 215. Aiding and abetting standards of knowledge satisfied 
by recklessness 

The current law for determining aiding and abetting violations 
and the scope of primary liability remains unsettled, resulting in 
challenges for the SEC in charging people who play substantial 
roles in fraud cases. Specifically, the Securities Exchange Act of 
1934 provides that the SEC can prosecute people for ‘‘knowingly’’ 
aiding and abetting violations of that law. A growing number of 
courts, however, have held that knowingly means actual knowl-
edge, rather than recklessness, resulting in a standard that is high-
er for aiding and abetting violations than for the primary violation 
(which, for a fraud violation, would include recklessness). 

The section corrects this discrepancy by clarifying that reckless-
ness is sufficient for bringing an aiding and abetting action. As a 
result, the standard for aiding and abetting and the primary viola-
tion would become the same, and the SEC would no longer find 
itself at a disadvantage in charging someone as an aider and abet-
tor rather than a primary violator. 

Section 216. Extraterritorial jurisdiction of the anti-fraud provisions 
of the Federal securities laws 

This section addresses the authority of the SEC and the United 
States to bring civil and criminal law enforcement proceedings in-
volving transnational securities frauds—i.e., securities frauds in 
which not all of the fraudulent conduct occurs within the United 
States and not all of the wrongdoers are located domestically. 
Courts have previously ruled that Federal securities laws are silent 
as to their transnational reach, so two court tests—the conduct test 
and the effects test—have emerged for making such determinations 
and different courts apply different tests. This section would codify 
the SEC’s authority to bring proceedings under both the conduct 
and the effects tests developed by the courts regardless of the juris-
diction of the proceedings. As a result, the bill creates a single na-
tional standard for protecting investors affected by transnational 
frauds. 

Section 217. Fidelity bonding 
The section provides the SEC with the power to require that reg-

istered management companies provide and maintain a bond 
against loss as to any officer or employee who has access to securi-
ties or funds of the company either directly or through the author-
ity to draw upon such funds or to direct generally the disposition 
of such securities. 
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Section 218. Enhanced SEC authority to conduct surveillance and 
risk assessment 

This section amends the Securities Exchange Act of 1934, the In-
vestment Company Act of 1940, and the Investment Advisers Act 
of 1940 to subject registered individuals and firms at any time, or 
from time to time, to such reasonable periodic, special, or other in-
formation and document requests as the SEC by rule or order 
deems necessary or appropriate to conduct surveillance or risk as-
sessments of the securities markets. 

Section 219. Investment company examinations 
Since 1975 the SEC has had the authority to examine ‘‘all’’ 

records of broker-dealers and other persons registered under the 
Securities Exchange Act of 1934, as well as ‘‘all’’ records of advisers 
registered under the Investment Advisers Act of 1940. The SEC’s 
authority to examine registered investment companies, however, 
has remained limited to ‘‘required’’ records. This section changes 
the authority under the Investment Companies Act of 1940 to 
apply to ‘‘all’’ records. By fixing this statutory anomaly, the SEC 
would gain a better understanding of the operations of investment 
companies. 

Section 220. Control person liability under the Securities Exchange 
Act 

The SEC had for many years relied on Section 20(a) of the Secu-
rities Exchange Act of 1934, which imposes joint-and-several liabil-
ity on control persons unless they can establish an affirmative de-
fense. Two recent court decisions, however, have concluded that the 
provision is available only to private parties. This section makes it 
clear that the SEC may once again impose joint-and-several liabil-
ity on control persons unless they can establish an affirmative de-
fense. 

Section 221. Enhanced application of anti-fraud provisions 
Several of the anti-fraud provisions in the Securities Exchange 

Act of 1934 apply only to those transactions that involve securities 
registered on an exchange. In today’s trading environment, how-
ever, the same standards should apply to all transactions whether 
they involve securities registered on an exchange. 

This section therefore broadens the SEC’s authority to apply the 
law’s anti-fraud provisions to transactions not conducted on ex-
changes. Significantly, the amendments extend the SEC’s existing 
rulemaking authority to cover short sales in the over-the-counter 
markets and of non-equity securities. Additionally, the section ex-
tends the SEC’s anti-fraud rulemaking power to cover all options 
on securities. 

Section 222. SEC authority to issue rules on proxy access 
This section provides the SEC with the clear authority to issue 

regulations regarding the nomination of directors by shareholders 
to serve on a company’s board of directors, thereby further democ-
ratizing corporate governance. 
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TITLE III—COMMISSION FUNDING AND ORGANIZATION 

Section 301. Authorization of appropriations 
Under this section, the SEC’s authorized funding level doubles 

over a 5-year period, going from $1.115 billion in FY 2010 to $2.25 
billion in FY 2015. This enhanced funding authorization will allow 
the SEC to improve its enforcement programs and obtain the tools 
needed to better protect investors, hire staff with industry experi-
ence, and police today’s complex markets. 

Section 302. Investment adviser regulation funding 
This section grants the SEC rulemaking authority to create a 

new user fee paid by investment advisers to support the SEC’s 
work related to the inspection and examination of investment ad-
visers. Broker-dealers presently pay fees to the Financial Industry 
Regulatory Authority (FINRA), a self-regulatory organization, to 
cover the costs of their primary regulator, but investment advisers 
do not pay such fees to the SEC, which serves as their front-line 
regulator. 

Section 303. Amendments to section 31 of the Securities Exchange 
Act of 1934 

This section makes several technical changes to section 31 of the 
Securities Exchange Act of 1934 to improve the collection of the 
fees assessed on securities transactions that presently help to offset 
the costs of the SEC’s operations. 

Section 304. Commission organizational study and reform 
The failures to detect the Madoff and Stanford Financial frauds 

demonstrated deep deficiencies and flaws in our existing securities 
regulatory structure. The section therefore requires an expeditious, 
independent, comprehensive study of the present structure of secu-
rities regulation by a high-caliber entity with expertise in organiza-
tional change. The study will identify structural and operational re-
forms, and offer administrative and regulatory recommendations 
designed to identify further modifications aimed at enhancing in-
vestor protection at the SEC, FINRA, and other self-regulatory or-
ganizations. The SEC must hire the independent consultant within 
90 days of enactment, and the consultant must complete its work 
within 150 days after being retained. 

Not later than the end of the 6-month period beginning on the 
date the consultant releases the organizational reform study, the 
SEC shall issue a report to the House Financial Services Com-
mittee and the Senate Banking Committee about what steps the 
agency is taking to implement the report’s recommendations and 
reorganize securities regulation. The SEC shall continue via re-
ports to update the two congressional panels on its progress every 
6 months for 2 years after the issuance of the initial organizational 
reform study. 

Section 305. Capital Markets Safety Board 
This section creates within the SEC a Capital Markets Safety 

Board to investigate how institutions in the securities industry 
failed. After completing its investigations, the Board must publish 
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on the SEC’s website its findings and recommendations on how 
other firms can avoid similar mistakes. 

Section 306. Report on implementation of ‘‘post-Madoff reforms’’ 
Under this section, the SEC must publish within 6 months of en-

actment a report outlining how the agency has implemented its 
post-Madoff reforms and whether an overlap exists between those 
reforms and the post-Madoff recommendations made by the SEC 
Inspector General. 

Section 307. Joint Advisory Committee 
This section permits the SEC and the Commodity Futures Trad-

ing Commission (CFTC) to establish a joint advisory committee— 
on which members of each Commission and industry experts can 
sit—to examine areas of common interest, identify emerging regu-
latory risks and provide solutions, and regularly report its findings 
to the SEC, the CFTC, and Congress. 

TITLE IV—ADDITIONAL COMMISSION REFORMS 

Section 401. Regulation of securities lending 
The securities lending program of American International Group 

contributed greatly to the company’s need to seek aid from the Fed-
eral government. Securities lending and borrowing therefore have 
the potential to harm investors. In response, this section clarifies 
the SEC’s authority to regulate stock loans and borrowing. Such 
rules will enhance market transparency, limit collateral risk expo-
sures, and limit conflicts of interest in the securities lending proc-
ess. 

The section further ensures that nothing in the new power shall 
be construed to limit the ability of other Federal financial regu-
lators to issue rules to impose restrictions on the lending or bor-
rowing of securities in order to protect the solvency of a financial 
institution under their jurisdiction or against systemic risk. 

Section 402. Lost and stolen securities 
The section expands the scope of securities that must be reported 

to the SEC or its designee under the Lost and Stolen Securities 
Program, to include cancelled, missing or counterfeit securities cer-
tificates. 

Section 403. Fingerprinting 
This section requires fingerprinting for the personnel of reg-

istered securities information processors, national securities ex-
changes, and national securities associations. This change would 
bring these new entities in line with the organizations already list-
ed in the Securities Exchange Act of 1934. This reform also ensures 
that these entities are aware of whether their personnel have 
criminal backgrounds and facilitates governmental efforts to com-
bat terrorism financing. 

Section 404. Equal treatment of self-regulatory organization rules 
Section 29(a) of the Securities Exchange Act of 1934 voids any 

condition, stipulation, or provision binding any person to waive 
compliance with any provision of the law, any rule or regulation 
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thereunder, or any rule of an exchange. This section extends this 
safeguard to the rules of other self-regulatory organizations—spe-
cifically registered securities associations (e.g., FINRA) and reg-
istered clearing agencies. 

This change is consistent with provisions of the law that encour-
age allocation of self-regulatory responsibilities among self-regu-
latory organizations to avoid overlapping and duplicative regula-
tion. The change is particularly important now that FINRA has 
taken over the regulation of New York Stock Exchange’s members’ 
conduct in relation to customers. 

Section 405. Clarification that section 205 of the Investment Advis-
ers Act of 1940 does not apply to State-registered advisers 

As part of the National Securities Markets Improvements Act of 
1996, Congress determined that the SEC should regulate larger in-
vestment advisers while States should oversee smaller investment 
advisers. This section eliminates any remaining application of Fed-
eral law to investment adviser firms that the States now exclu-
sively regulate. 

Section 406. Conforming amendments for the repeal of the Public 
Utility Holding Company Act of 1935 

In 2005, Congress repealed the Public Utility Holding Company 
Act of 1935 but failed to remove all associated references in Fed-
eral securities laws. This section amends the following statutes to 
make conforming amendments resulting from the 2005 repeal of 
the Public Utility Holding Company Act: the Securities Exchange 
Act of 1934, the Trust Indenture Act of 1939, the Investment Com-
pany Act of 1940, and the Investment Advisers Act of 1940. 

Section 407. Promoting transparency in financial reporting 
This section requires the SEC, the Financial Accounting Stand-

ards Board, and the Public Company Accounting Oversight Board 
to provide oral testimony by their respective chairpersons (or a des-
ignee), beginning in 2010, and annually for 5 years, to the House 
Committee on Financial Services. Testimony at these hearings will 
address efforts to reduce the complexity in financial reporting in 
order to provide more accurate and clearer financial information to 
investors. 

Section 408. Unlawful margin lending 
The Capital Markets Efficiency Act of 1996 amended Section 7(c) 

of the Exchange Act, in part, by replacing the period that concluded 
the predecessor provision of Subsection 7(c)(1)(A) with a semicolon 
and an ‘‘and’’. This section changes the ‘‘and’’ to an ‘‘or’’ in order 
to clarify that a violation of either prong remains sufficient to es-
tablish a cause of action for improper margin lending. This tech-
nical fix would match the statutory language to existing SEC policy 
interpretations that provide that the two clauses operate independ-
ently. 

Section 409. Protecting confidentiality of materials submitted to the 
Commission 

This section amends the Securities Exchange Act of 1934, the In-
vestment Company Act of 1940, and the Investment Advisers Act 

VerDate Mar 15 2010 14:59 Dec 21, 2010 Jkt 099006 PO 00000 Frm 00084 Fmt 6659 Sfmt 6602 E:\HR\OC\HR687P1.XXX HR687P1W
R

ei
er

-A
vi

le
s 

on
 D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 H
E

A
R

IN
G



85 

of 1940 to protect the confidentiality of other sensitive business 
records and information obtained by SEC staff during the super-
visory process. The section also protects the confidentiality of sen-
sitive business records and information that the staff obtains dur-
ing examinations of investment companies and investment advis-
ers. 

Section 410. Technical corrections 
This section makes numerous technical corrections to the Securi-

ties Act of 1933, the Securities Exchange Act of 1934, the Trust In-
denture Act of 1939, the Investment Company Act of 1940, and the 
Investment Advisers Act of 1940. 

Section 411. Municipal securities 
In recent years, the composition of the governing bodies of most 

self-regulatory organizations has become more independent. Con-
sistent with these changes, this section gives the SEC greater flexi-
bility in determining the make-up of the Municipal Securities Rule-
making Board (a statutorily mandated self-regulatory organiza-
tion), director independence, and how the board functions. 

Section 412. Interested person definition 
This section amends the Investment Company Act of 1940 to in-

clude in the definition of an interested person of an investment 
company any person whom the SEC finds would be unlikely to ex-
ercise an appropriate degree of independence because of (1) a mate-
rial business or professional relationship with the company or any 
affiliated person of the company or (2) a close familial relationship 
with any affiliated person of the company. As a result of these 
changes, the SEC will have the authority the agency needs to en-
sure that these individuals and other conflicted persons cannot 
claim to act as independent watchdogs for mutual fund share-
holders. 

Section 413. Rulemaking authority to protect redeeming investors 
This section provides the SEC with express authority to limit 

mutual funds’ investments in illiquid securities. During the height 
of the financial crisis, the illiquidity of short-term debt threatened 
to cause the per share net asset values of many money market 
funds to drop below a dollar when they were unable to sell pre-
viously liquid securities at their carrying value. As a result of these 
market conditions, Reserve Primary Fund ‘‘broke the buck,’’ and 
only government intervention averted similar situations at other 
money market funds. While the SEC’s longstanding illiquid invest-
ment limits have worked reasonably well, the section will remove 
any doubt about the SEC’s authority to impose such restrictions. 

Section 414. Study on SEC revolving door 
This section requires the GAO to perform a study within one 

year of enactment about concerns related to SEC employees going 
on to work for entities they once regulated. 

VerDate Mar 15 2010 14:59 Dec 21, 2010 Jkt 099006 PO 00000 Frm 00085 Fmt 6659 Sfmt 6602 E:\HR\OC\HR687P1.XXX HR687P1W
R

ei
er

-A
vi

le
s 

on
 D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 H
E

A
R

IN
G



86 

Section 415. Study on internal control evaluation and reporting cost 
burdens on smaller issuers 

This section requires the SEC and the GAO to each conduct a 
study evaluating the costs and benefits of complying with section 
404(b) of the Sarbanes-Oxley Act for non-accelerated issuers. Non- 
accelerated issuers are publicly traded companies that have a mar-
ket capitalization of $75 million or less. The report will provide re-
form recommendations on reducing compliance burdens. 

Section 416. Analysis of rule regarding smaller reporting companies 
In light of the fact that certain companies’ revenues and market 

capitalizations do not precisely reflect the nature of those compa-
nies, especially in the biotechnology industry, this section requires 
the SEC to conduct a study on the inclusion of revenue as a criteria 
used in defining smaller reporting companies under Rule 12b–2, es-
tablished pursuant to the Sarbanes-Oxley Act. 

Section 417. Financial Reporting Forum 
This section establishes a Financial Reporting Forum comprised 

of the SEC Chairman, the head of the Financial Accounting Stand-
ards Board, the Chairman of the Public Company Accounting Over-
sight Board, the heads of other Federal financial regulators, and 
appointed representatives with an interest in accounting issues to 
meet quarterly to discuss issues critical to immediate and long- 
term financial reporting. The Financial Reporting Forum shall an-
nually report its findings to Congress. 

Section 418. Investment advisers subject to State authorities 
This section clarifies the regulatory treatment of certain invest-

ment advisers. Generally, the provision requires investment advis-
ers with $100 million or less in assets under management, or such 
higher figure as the SEC may by rule deem appropriate, to register 
with State securities regulators. 

Section 419. Custodial requirements 
This section prohibits registered investment advisers from main-

taining custody of client assets in excess of $10 million dollars, un-
less the assets are kept by a qualified custodian, maintained in 
separate accounts under the client’s names, or retained in an ac-
count of which the investment adviser is the trustee. The qualified 
custodian cannot, directly or indirectly, provide investment advice 
to the funds it holds in custody. The change comes in response to 
the Madoff scandal. 

Section 420. Ombudsman 
The section creates the position of an ombudsman at the SEC. 

Within 180 days after enactment, the SEC Chairman will appoint 
the ombudsman who will report directly to the Chairman. The om-
budsman will serve as a liaison between the SEC and any affected 
person with respect to any problem such person may have in deal-
ing with the SEC resulting from the regulatory activities of the 
SEC. The ombudsman will have a number of duties, including 
issuing reports to the SEC annually. 
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TITLE V—SECURITIES INVESTOR PROTECTION ACT 
AMENDMENTS 

Section 501. Increasing the minimum assessment paid by SIPC 
members 

This section updates the Securities Investor Protection Act 
(SIPA) to increase the minimum assessments paid by members of 
the Securities Investor Protection Corporation (SIPC) to the SIPC 
Fund. Currently, SIPA provides that the minimum assessment of 
a SIPC member shall not exceed $150 per year, regardless of the 
size of the SIPC member. This limit was imposed when SIPA was 
first enacted in 1970 and has never been adjusted to reflect either 
inflation or the substantial growth of the securities industry. The 
section strikes this current minimum assessment level and sets a 
new minimum assessment at 2 basis points of a SIPC member’s 
gross revenues. 

Section 502. Increasing the borrowing limit on Treasury loans 
The liquidations of Bernard L. Madoff Investment Securities and 

Lehman Brothers have significantly decreased and may eventually 
deplete the SIPC Fund’s available reserves. This section therefore 
provides that, in the event that the SIPC Fund is or may reason-
ably appear to be insufficient to satisfy its statutory requirements, 
the SEC is authorized to make loans to the SIPC Fund by issuing 
notes or other obligations to the Secretary of the Treasury. Con-
gress imposed the current borrowing limit of $1 billion at the time 
of SIPA’s enactment in 1970 and has never adjusted the figure to 
reflect either inflation or the substantial growth of the securities 
industry. This section increases the SEC’s authority to issue notes 
or other obligations to $2.5 billion. 

Section 503. Increasing the cash limit of protection 
This section raises the maximum cash advance amount to 

$250,000 and authorizes SIPC, subject to the approval of the SEC, 
to make inflationary adjustments every 5 years to that amount 
starting in 2010. Since the establishment of SIPC in 1970, Con-
gress has generally increased the SIPC cash advance amount each 
time it has increased the amount of Federal Deposit Insurance Cor-
poration (FDIC) coverage. Consistent with changes to FDIC cov-
erage levels made in 2005, this section brings SIPC and FDIC cov-
erage back in line and provides a commensurate level of protection 
for the clients of securities brokerage firms as the customers of de-
pository institutions. 

Section 504. SIPC as trustee in SIPA liquidation proceedings 
Under current law, SIPC must designate an outside trustee for 

the liquidation of a failed SIPC member when the failed firm’s li-
abilities to unsecured general creditors and to subordinated lenders 
exceed $750,000 and where the failed firm appears to have more 
than 500 customers. Experience has shown that administration ex-
penses are substantially reduced when SIPC personnel perform the 
liquidation functions, with equal benefit to customers as when an 
outside trustee is appointed. Accordingly, this section permits SIPC 
to designate itself as trustee for the liquidation of a failed SIPC 
member regardless of the size of the firm’s liabilities to unsecured 
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general creditors and where the failed firm appears to have less 
than 5,000 customers. 

Section 505. Insiders ineligible for SIPC advances 
The section adds ‘‘insiders’’ (as defined under the Bankruptcy 

Code) to the class of customers ineligible for SIPC advances. This 
statutory change would thus conform the treatment of an insider’s 
claims filed in a stockbroker liquidation under the Bankruptcy 
Code and in a SIPA liquidation proceeding. 

Section 506. Eligibility for direct payment procedure 
This section allows SIPC to use the direct payment procedure to 

resolve the failure of small firms with total claims of all customers 
up to an aggregate of $850,000. The direct payment procedure en-
ables SIPC to quickly, and inexpensively, resolve the failure of 
small brokerage firms without the need to use the more time-con-
suming and expensive procedures applicable in a judicial liquida-
tion proceeding. Current law limits the use of the direct payment 
procedure to cases in which all customer claims of an affected SIPC 
member aggregate to less than $250,000. Congress imposed this 
limit when adding the direct payment procedure to SIPA in 1978, 
and the figure has remained unadjusted since then. 

Section 507. Increasing the fine for prohibited acts under SIPA 
SIPA currently identifies and prescribes criminal penalties up to 

$50,000 for several prohibited acts and for fraudulent conversion. 
The maximum penalty amount has remained constant since the en-
actment of the provisions concerning prohibited acts and fraudu-
lent conversions, more than three decades ago. This section 
quintuples the maximum fine under SIPA to $250,000. 

Section 508. Penalty for misrepresentation of SIPC membership or 
protection 

This section adds false advertising and misrepresentation regard-
ing SIPC membership or protection to the list of prohibited acts 
under SIPA. This section also prescribes civil liability for damages 
caused by such misrepresentations and criminal liability in the 
form of a fine up to $250,000 or imprisonment up to 5 years. Fi-
nally, this section extends civil liability to Internet service pro-
viders who knowingly transmit such misrepresentations and pro-
vides for court jurisdiction to issue injunctions. 

Section 509. Futures held in a portfolio margin securities account 
protection 

Under SIPA, claims of securities customers take priority over 
claims of general creditors. SIPC insurance, however, does not ex-
tend to futures positions, other than securities futures. 

This section extends SIPC insurance to futures positions held in 
a customer’s portfolio margining account under a program ap-
proved by the SEC. This amendment addresses the possibility that 
current law would treat a portfolio margining customer as a gen-
eral creditor with respect to the proceeds from such customer’s fu-
tures positions, while the same portfolio margining customer would 
have priority for their securities holdings in the case of insolvency 
of their broker-dealer. This uneven treatment, along with the Com-
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modity Exchange Act (CEA) requirement that futures be held in a 
segregated account, prevents customers from including related fu-
tures products in their portfolio margining securities accounts. 
These obstacles preclude those customers from taking full advan-
tage of the efficiencies created from hedging related positions in a 
single account. 

This section would become fully operative when the CFTC pro-
vides exemptive relief from the CEA’s requirements regarding seg-
regation of customer funds. This section neither amends the CEA 
nor limits the CFTC’s discretion in granting exemptive relief. 

Section 510. Study and report on the feasibility of risk-based assess-
ments for SIPC members 

This section directs the Comptroller General to conduct and com-
plete a study within one year of enactment to determine whether 
SIPC could levy risk-based premiums on SIPC members. The GAO 
must consult with the SEC, FINRA, SIPC, FDIC, and any other en-
tity it deems relevant in carrying out this study. 

Section 511. Budgetary treatment of Commission loans to SIPC 
This section clarifies that SIPC is a budgetary entity as defined 

by the Federal Credit Reform Act, codifying a recent Office of Man-
agement and Budget determination to this effect. This provision 
would neither affect the status of SIPC staff as non-government 
employees nor subject SIPC to Federal procurement law. It would, 
however, require an accounting of SIPC expenses and revenues in 
monthly statements issued by the U.S. Treasury. This clarification 
is needed because, for the first time, SIPC may need to borrow 
money from the SEC as a result of the Madoff fraud and other in-
solvencies. 

TITLE VI—SARBANES-OXLEY ACT AMENDMENTS 

Section 601. Public Company Accounting Oversight Board oversight 
of auditors of brokers and dealers 

The $65 billion Madoff Ponzi scheme revealed a loophole in Fed-
eral securities laws with respect to the oversight of the auditors of 
broker-dealers. This section closes this loophole by providing the 
Public Company Accounting Oversight Board (PCAOB) with over-
sight authorities over the auditors of brokers-dealers, not just the 
requirement that such auditors register with the PCAOB. 

Like public companies, brokers-dealers would pay an accounting 
support fee in proportion to the broker-dealer’s net capital com-
pared to the total net capital of all brokers and dealers. The section 
also authorizes the PCAOB to refer investigations to FINRA or 
other defined self-regulatory organizations and share relevant in-
formation with them. The section further allows the PCAOB to dif-
ferentiate amongst different types of broker-dealers to allow for the 
scaling and scoping of registered auditor reviews commensurate 
with the activities and size of the broker-dealer. 

Section 602. Foreign regulatory information sharing 
This section allows the PCAOB to share information with foreign 

regulatory and law enforcement agencies engaged in the investiga-
tion and prosecution of violations of applicable accounting and au-
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diting laws without waiving any privileges with respect to such in-
formation. This statutory change will resolve international conflicts 
that have impaired the PCAOB’s ability to fulfill its statutory obli-
gation to inspect non-U.S. registered accounting firms. 

Section 603. Expansion of audit information to be produced and ex-
changed with foreign counterparts 

This section enhances the ability of the SEC and the PCAOB to 
access the audit work of foreign public accounting firms when the 
foreign public accounting firm performs audit work, conducts in-
terim reviews, or performs other material services upon which a 
registered public accounting firm relies in the conduct of an audit 
or interim review. 

Section 604. Conforming amendment related to registration 
This section changes the Sarbanes-Oxley Act so that the SEC has 

authority—in addition to the PCAOB—regarding applications for 
registration. 

Section 605. Fair Fund amendments 
This section increases the money available to compensate de-

frauded investors by revising the Fair Fund provisions to permit 
the SEC to use penalties obtained from a securities fraudster to 
recompense victims of the fraud even if the SEC does not obtain 
an order requiring the fraudster to disgorge ill-gotten gains. In 
some cases, a defendant may engage in a securities law violation 
that harms investors, but the SEC cannot obtain disgorgement 
from the defendant because the defendant did not personally ben-
efit from the violation. 

Section 606. Exemption for non-accelerated filers 
This section exempts non-accelerated filers, which are those pub-

lic companies with less than $75 million in market capitalization, 
from the external audit of internal controls requirements contained 
in section 404 of the Sarbanes-Oxley Act. The provision also calls 
for a joint study by the SEC and the GAO to determine ways the 
section 404 compliance burdens for companies whose public float 
falls between $75 and $250 million can be further reduced. 

Section 607. Whistleblower protection against retaliation by a sub-
sidiary of an issuer 

This section creates additional protections for whistleblowers 
who report securities fraud and other wrongdoing. Currently, the 
statute could be read as providing a remedy only for retaliation by 
the issuer, and not by the subsidiaries or affiliates of an issuer. 
This section would eliminate a defense now raised in a substantial 
number of actions brought by whistleblowers and apply the whis-
tleblower protections under the Sarbanes-Oxley Act to both issuers 
and their subsidiaries and affiliates. 

Section 608. Congressional access to information 
This section clarifies that the PCAOB may not withhold informa-

tion from Congress. 

VerDate Mar 15 2010 14:59 Dec 21, 2010 Jkt 099006 PO 00000 Frm 00090 Fmt 6659 Sfmt 6602 E:\HR\OC\HR687P1.XXX HR687P1W
R

ei
er

-A
vi

le
s 

on
 D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 H
E

A
R

IN
G



91 

Section 609. Creation of ombudsman for the PCAOB 
This section creates an ombudsman for the PCAOB, who will be 

appointed by the Board within 180 days of enactment and who will 
report directly to the PCAOB Chairman. The ombudsman will 
serve as a liaison between the Board and registered accounting 
firms and issuers. The ombudsman will also assure that safeguards 
exist to encourage complaints to come forward and carry out other 
duties assigned by the Board. 

Section 610. Auditing Oversight Board 
This section changes the name of the Public Company Account-

ing Oversight Board to the Auditing Oversight Board to reflect the 
entity’s actual responsibilities, especially in light of the changes 
made by section 601 of the bill. 

TITLE VII—SENIOR INVESTMENT PROTECTION 

Section 701. Findings 
This section provides congressional findings that seniors are tar-

geted by unscrupulous salespersons using misleading designations 
and that seniors have a right to know whether they are working 
with qualified advisers who understand the products they are offer-
ing. 

Section 702. Definitions 
This section defines the terms ‘‘misleading designation’’, ‘‘finan-

cial product’’, and ‘‘misleading or fraudulent marketing’’, among 
others. 

Section 703. Grants to States for enhanced protection of seniors 
from being mislead by false designations 

This section requires the SEC to establish a program providing 
grants to the States to investigate and prosecute misleading and 
fraudulent marketing practices and to educate seniors to reduce 
the occurrence of those practices. The section also lays out how the 
States can use the grants and the minimum amounts of the grants. 
The section additionally explains in detail how State designation 
rules for securities, and State suitability rules for securities and 
annuities, will function within the grant program. 

Section 704. Applications 
This section establishes how States will apply to the SEC for 

grants. The application must identify the scope of the problem, and 
describe how the proposal protects seniors from misleading or 
fraudulent marketing in the sale of financial products. 

Section 705. Length of participation 
States obtaining grants under this title can receive assistance for 

three years, after which they may reapply for funding. 

Section 706. Authorization of appropriations 
To carry out the program created under this title, this section au-

thorizes $8 million for each of the fiscal years 2011 through 2015. 

VerDate Mar 15 2010 14:59 Dec 21, 2010 Jkt 099006 PO 00000 Frm 00091 Fmt 6659 Sfmt 6602 E:\HR\OC\HR687P1.XXX HR687P1W
R

ei
er

-A
vi

le
s 

on
 D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 H
E

A
R

IN
G



92 

TITLE VIII—REGISTRATION OF MUNICIPAL FINANCIAL 
ADVISERS 

Section 801. Municipal financial adviser registration requirements 
This section requires municipal financial advisers not currently 

regulated under existing securities laws to register with the SEC. 
The section sets forth professional standards for this area of public 
finance. It further spells out the terms under which municipal fi-
nancial advisers must register with the SEC and defines a munic-
ipal financial adviser. The section also defines prohibited trans-
actions for municipal financial advisers and creates a fiduciary 
duty toward their clients. 

Section 802. Conforming amendments 
This section amends relevant securities laws to reflect the 

changes made in this title. 

Section 803. Effective dates 
This section makes these amendments effective 30 days after en-

actment. The SEC, however, has until 120 days after the enact-
ment to publish for notice and public comment regulations nec-
essary to effectuate the title. The SEC must take final action on 
the rules within 270 days after enactment. 

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED 

In compliance with clause 3(e) of rule XIII of the Rules of the 
House of Representatives, changes in existing law made by the bill, 
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italic, 
existing law in which no change is proposed is shown in roman): 

SECURITIES EXCHANGE ACT OF 1934 

TITLE I—REGULATION OF SECURITIES EXCHANGES 

* * * * * * * 

NECESSITY FOR REGULATION AS PROVIDED IN THIS TITLE 

SEC. 2. For the reasons hereinafter enumerated, transactions in 
securities as commonly conducted upon securities exchanges and 
over-the-counter markets are affected with a national public inter-
est which makes it necessary to provide for regulation and control 
of such transactions and of practices and matters related thereto, 
including transactions by officers, directors, and principal security 
holders, to require appropriate reports, to remove impediments to 
and perfect the mechanisms of a national market system for securi-
ties and a national system for the clearance and settlement of secu-
rities transactions and the safeguarding of securities and funds re-
lated thereto, and to impose requirements necessary to make such 
regulation and control reasonably complete and effective, in order 
to protect interstate commerce, the national credit, the Federal tax-
ing power, to protect and make more effective the national banking 
system and Federal Reserve System, and to insure the mainte-
nance of fair and honest markets in such transactions: 
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(1) Such transactions (a) are carried on in large volume by the 
public generally and in large part originate outside the States in 
which the exchanges and over-the-counter markets are located and/ 
or are øaffected¿ effected by means of the mails and instrumental-
ities of interstate commerce; (b) constitute an important part of the 
current of interstate commerce; (c) involve in large part the securi-
ties of issuers engaged in interstate commerce; (d) involve the use 
of credit, directly affect the financing of trade, industry, and trans-
portation in interstate commerce, and directly affect and influence 
the volume of interstate commerce; and affect the national credit. 

* * * * * * * 

DEFINITIONS AND APPLICATION OF TITLE 

SEC. 3. (a) When used in this title, unless the context otherwise 
requires— 

(1) * * * 

* * * * * * * 
(47) The term ‘‘securities laws’’ means the Securities Act of 

1933 (15 U.S.C. 78a et seq.), the Securities Exchange Act of 
1934 (15 U.S.C. 78a et seq.), the Sarbanes-Oxley Act of 2002, 
øthe Public Utility Holding Company Act of 1935 (15 U.S.C. 
79a et seq.),¿ the Trust Indenture Act of 1939 (15 U.S.C. 77aaa 
et seq.), the Investment Company Act of 1940 (15 U.S.C. 80a– 
1 et seq.), the Investment Advisers Act of 1940 (15 U.S.C. 80b 
et seq.), and the Securities Investor Protection Act of 1970 (15 
U.S.C. 78aaa et seq.). 

* * * * * * * 
(55)(A) The term ‘‘security future’’ means a contract of sale 

for future delivery of a single security or of a narrow-based se-
curity index, including any interest therein or based on the 
value thereof, except an exempted security under øsection 
3(a)(12) of the Securities Exchange Act of 1934¿ section 
3(a)(12) of this Act as in effect on the date of the enactment 
of the Futures Trading Act of 1982 (other than any municipal 
security as defined in section 3(a)(29) as in effect on the date 
of the enactment of the Futures Trading Act of 1982). The term 
‘‘security future’’ does not include any agreement, contract, or 
transaction excluded from the Commodity Exchange Act under 
section 2(c), 2(d), 2(f), or 2(g) of the Commodity Exchange Act 
(as in effect on the date of the enactment of the Commodity 
Futures Modernization Act of 2000) or title IV of the Com-
modity Futures Modernization Act of 2000. 

* * * * * * * 
(65) MUNICIPAL FINANCIAL ADVISER.— 

(A) The term ‘‘municipal financial adviser’’ means a per-
son who, for compensation, engages in the business of— 

(i) providing advice to a municipal securities issuer 
with respect to— 

(I) the issuance or proposed issuance of securi-
ties, including any remarketing of municipal secu-
rities directly or indirectly by or on behalf of a mu-
nicipal securities issuer; 
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(II) the investment of proceeds from securities 
issued by such municipal securities issuer; 

(III) the hedging of any risks associated with 
subclauses (I) or (II), including advice as to swap 
agreements (as defined in section 206A of the 
Gramm-Leach-Bliley Act regardless of whether the 
counterparties constitute eligible contract partici-
pants); or 

(IV) preparation of disclosure documents in con-
nection with the issuance, proposed issuance, or 
previous issuance of securities issued by a munic-
ipal securities issuer, including, without limita-
tion, official statements and documents prepared 
in connection with a written agreement or contract 
for the benefit of holders of such securities de-
scribed in section 240.15c2–12 of title 17, Code of 
Federal Regulations; 

(ii) assisting a municipal securities issuer in select-
ing or negotiating guaranteed investment contracts or 
other investment products; or 

(iii) assisting any municipal securities issuer in the 
primary offering of securities not involving a public of-
fering. 

(B) Such term does not include— 
(i) an attorney, if the attorney is offering advice or 

providing services that are of a traditional legal na-
ture; 

(ii) a nationally recognized statistical rating organi-
zation to the extent it is involved in the process of de-
veloping credit ratings; 

(iii) a registered broker-dealer when acting as an un-
derwriter, as such term is defined in section 2(a)(11) of 
the Securities Act of 1933 (15 U.S.C. section 
77b(a)(11)); or 

(iv) a State or any political subdivision thereof. 
(66) MUNICIPAL SECURITIES ISSUER.—The term ‘‘municipal 

securities issuer’’ means— 
(A) any entity that has the ability to issue a security the 

interest on which is excludable from gross income under 
section 103 of the Internal Revenue Code of 1986 and the 
regulations thereunder; or 

(B) any person who receives the proceeds generated from 
the issuance of municipal securities. 

(67) PERSON ASSOCIATED WITH A MUNICIPAL FINANCIAL AD-
VISER; ASSOCIATED PERSON OF A MUNICIPAL FINANCIAL AD-
VISER.—The term ‘‘person associated with a municipal financial 
adviser’’ or ‘‘associated person of a municipal financial adviser’’ 
means any partner, officer, director, or branch manager of such 
municipal financial adviser (or any person occupying a similar 
status or performing similar functions), any person directly or 
indirectly controlling, controlled by, or under common control 
with such municipal financial adviser, or any employee of such 
municipal financial adviser, except that any person associated 
with a municipal financial adviser whose functions are solely 
clerical or ministerial shall not be included in the meaning of 
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such term for purposes of section 15F(b) (other than paragraph 
(6) thereof). 

* * * * * * * 
(g) CHURCH PLANS.—No church plan described in section 414(e) 

of the Internal Revenue Code of 1986, no person or entity eligible 
to establish and maintain such a plan under the Internal Revenue 
Code of 1986, no company or account that is excluded from the def-
inition of an investment company under section 3(c)(14) of the In-
vestment Company Act of 1940, and no trustee, director, officer or 
employee of or volunteer for such plan, øcompany, account person, 
or entity¿ company, account, person, or entity, acting within the 
scope of that person’s employment or activities with respect to such 
plan, shall be deemed to be a ‘‘broker’’, ‘‘dealer’’, ‘‘municipal securi-
ties broker’’, ‘‘municipal securities dealer’’, ‘‘government securities 
broker’’, ‘‘government securities dealer’’, ‘‘clearing agency’’, or 
‘‘transfer agent’’ for purposes of this title— 

(1) * * * 

* * * * * * * 
SEC. 4D. INVESTOR ADVISORY COMMITTEE. 

(a) ESTABLISHMENT AND PURPOSE.—There is established an In-
vestor Advisory Committee (in this section referred to as the ‘‘Com-
mittee’’) to advise and consult with the Commission on— 

(1) regulatory priorities and issues regarding new products, 
trading strategies, fee structures and the effectiveness of disclo-
sures; 

(2) initiatives to protect investor interest; and 
(3) initiatives to promote investor confidence in the integrity 

of the marketplace. 
(b) MEMBERSHIP.— 

(1) APPOINTMENT.—The Chairman of the Commission shall 
appoint the members of the Committee, which members shall— 

(A) represent the interests of individual investors; 
(B) represent the interests of institutional investors; and 
(C) use a wide range of investment approaches. 

(2) MEMBERS NOT COMMISSION EMPLOYEES.—Members shall 
not be considered employees or agents of the Commission solely 
because of membership on the Committee. 

(c) MEETINGS.—The Committee shall meet from time to time at 
the call of the Commission, but, at a minimum, shall meet at least 
twice each year. 

(d) COMPENSATION AND TRAVEL EXPENSES.—Members of the 
Committee who are not full-time employees of the United States 
shall— 

(1) be entitled to receive compensation at a rate fixed by the 
Commission while attending meetings of the Committee, includ-
ing travel time; and 

(2) be allowed travel expenses, including transportation and 
subsistence, while away from their homes or regular places of 
business. 

(e) COMMITTEE FINDINGS.—Nothing in this section requires the 
Commission to accept, agree, or act upon the findings or rec-
ommendations of the Committee. 
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(f) AUTHORIZATION OF APPROPRIATIONS.—There is authorized to 
be appropriated to the Commission such sums as are necessary for 
the activities of the Committee. 
SEC. 4E. DEADLINE FOR COMPLETING ENFORCEMENT INVESTIGA-

TIONS AND COMPLIANCE EXAMINATIONS AND INSPEC-
TIONS. 

(a) ENFORCEMENT INVESTIGATIONS.— 
(1) IN GENERAL.—Not later than 180 days after the date on 

which Commission staff provide a written Wells notification to 
any person, the Commission staff shall either file an action 
against such person or provide notice to the Director of the Divi-
sion of Enforcement of its intent to not file an action. 

(2) EXCEPTIONS FOR CERTAIN COMPLEX ACTIONS.—Notwith-
standing paragraph (1), if the head of any division or office 
within the Commission or his designee determines that a par-
ticular enforcement investigation is sufficiently complex such 
that a determination regarding the filing of an action against 
a person cannot be completed within the deadline specified in 
paragraph (1), the head of any division or office within the 
Commission or his designee may, after providing notice to the 
Chairman of the Commission, extend such deadline as needed 
for one additional 180-day period. If after the additional 180- 
day period the head of any division or office within the Com-
mission or his designee determines that a particular enforce-
ment investigation is sufficiently complex such that a deter-
mination regarding the filing of an action against a person can-
not be completed within the additional 180-day period, the head 
of any division or office within the Commission or his designee 
may, after providing notice to and receiving approval of the 
Commission, extend such deadline as needed for one or more 
additional successive 180-day periods. 

(b) COMPLIANCE EXAMINATIONS AND INSPECTIONS.— 
(1) IN GENERAL.—Not later than 180 days after the date on 

which Commission staff completes the on-site portion of its com-
pliance examination or inspection or receives all records re-
quested from the entity being examined or inspected, whichever 
is later, Commission staff shall provide the entity being exam-
ined or inspected with written notification indicating either that 
the examination or inspection has concluded without findings 
or that the staff requests the entity undertake corrective action. 

(2) EXCEPTION FOR CERTAIN COMPLEX ACTIONS.—Notwith-
standing paragraph (1), if the head of any division or office 
within the Commission or his designee determines that a par-
ticular compliance examination or inspection is sufficiently 
complex such that a determination regarding concluding the ex-
amination or inspection or regarding the staff requests the enti-
ty undertake corrective action cannot be completed within the 
deadline specified in paragraph (1), the head of any division or 
office within the Commission or his designee may, after pro-
viding notice to the Chairman of the Commission, extend such 
deadline as needed for one additional 180-day period. 

* * * * * * * 
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MARGIN REQUIREMENTS 

SEC. 7. (a) * * * 

* * * * * * * 
(c) UNLAWFUL CREDIT EXTENSION TO CUSTOMERS.— 

(1) PROHIBITION.—It shall be unlawful for any member of a 
national securities exchange or any broker or dealer, directly 
or indirectly, to extend or maintain credit or arrange for the 
extension or maintenance of credit to or for any customer— 

(A) on any security (other than an exempted security), 
except as provided in paragraph (2), in contravention of 
the rules and regulations which the Board of Governors of 
the Federal Reserve System (hereafter in this section re-
ferred to as the ‘‘Board’’) shall prescribe under subsections 
(a) and (b); øand¿ or 

* * * * * * * 

PROHIBITION AGAINST MANIPULATION OF SECURITY PRICES 

SEC. 9. (a) It shall be unlawful for any person, directly or indi-
rectly, by the use of the mails or any means or instrumentality of 
interstate commerce, or of any facility of any national securities ex-
change, or for any member of a national securities exchange— 

(1) For the purpose of creating a false or misleading appearance 
of active trading in any security øregistered on a national securi-
ties exchange¿ other than a government security, or a false or mis-
leading appearance with respect to the market for any such secu-
rity, (A) to effect any transaction in such security which involves 
no change in the beneficial ownership thereof, or (B) to enter an 
order or orders for the purchase of such security with the knowl-
edge that an order or orders of substantially the same size, at sub-
stantially the same time, and at substantially the same price, for 
the sale of any such security, has been or will be entered by or for 
the same or different parties, or (C) to enter any order or orders 
for the sale of any such security with the knowledge that an order 
or orders of substantially the same size, at substantially the same 
time, and at substantially the same price, for the purchase of such 
security, has been or will be entered by or for the same or different 
parties. 

(2) To effect, alone or with one or more other persons, a series 
of transactions in any security øregistered on a national securities 
exchange¿ other than a government security or in connection with 
any security-based swap agreement (as defined in section 206B of 
the Gramm-Leach-Bliley Act) with respect to such security creating 
actual or apparent active trading in such security, or raising or de-
pressing the price of such security, for the purpose of inducing the 
purchase or sale of such security by others. 

(3) If a dealer or broker, or other person selling or offering for 
sale or purchasing or offering to purchase the security or a secu-
rity-based swap agreement (as defined in section 206B of the 
Gramm-Leach-Bliley Act) with respect to such security, to induce 
the purchase or sale of any security øregistered on a national secu-
rities exchange¿ other than a government security or any security- 
based swap agreement (as defined in section 206B of the Gramm- 
Leach-Bliley Act) with respect to such security by the circulation 
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or dissemination in the ordinary course of business of information 
to the effect that the price of any such security will or is likely to 
rise or fall because of market operations of any one or more per-
sons conducted for the purpose of raising or depressing the price 
of such security. 

(4) If a dealer or broker, or the person selling or offering for sale 
or purchasing or offering to purchase the security or a security- 
based swap agreement (as defined in section 206B of the Gramm- 
Leach-Bliley Act) with respect to such security, to make, regarding 
any security øregistered on a national securities exchange¿ other 
than a government security or any security-based swap agreement 
(as defined in section 206B of the Gramm-Leach-Bliley Act) with 
respect to such security, for the purpose of inducing the purchase 
or sale of such security or such security-based swap agreement, any 
statement which was at the time and in the light of the cir-
cumstances under which it was made, false or misleading with re-
spect to any material fact, and which he knew or had reasonable 
ground to believe was so false or misleading. 

(5) For a consideration, received directly or indirectly from a 
dealer or broker, or other person selling or offering for sale or pur-
chasing or offering to purchase the security or a security-based 
swap agreement (as defined in section 206B of the Gramm-Leach- 
Bliley Act) with respect to such security, to induce the purchase of 
any security øregistered on a national securities exchange¿ other 
than a government security or any security-based swap agreement 
(as defined in section 206B of the Gramm-Leach-Bliley Act) with 
respect to such security by the circulation or dissemination of infor-
mation to the effect that the price of any such security will or is 
likely to rise or fall because of the market operations of any one 
or more persons conducted for the purpose of raising or depressing 
the price of such security. 

(6) To effect either alone or with one or more other persons any 
series of transactions for the purchase and/or sale of any security 
øregistered on a national securities exchange¿ other than a govern-
ment security for the purpose of pegging, fixing, or stabilizing the 
price of such security in contravention of such rules and regula-
tions as the Commission may prescribe as necessary or appropriate 
in the public interest or for the protection of investors. 

(b) It shall be unlawful for any person to effect, øby use of any 
facility of a national securities exchange,¿ in contravention of such 
rules and regulations as the Commission may prescribe as nec-
essary or appropriate in the public interest or for the protection of 
investors— 

(1) * * * 

* * * * * * * 
(c) It shall be unlawful for any broker, dealer, or member of a na-

tional securities exchange directly or indirectly to endorse or guar-
antee the performance of any put, call, straddle, option, or privilege 
in relation to any security øregistered on a national securities ex-
change¿ other than a government security, in contravention of such 
rules and regulations as the Commission may prescribe as nec-
essary or appropriate in the public interest or for the protection of 
investors. 

* * * * * * * 
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REGULATION OF THE USE OF MANIPULATIVE AND DECEPTIVE DEVICES 

SEC. 10. It shall be unlawful for any person, directly or indi-
rectly, by the use of any means or instrumentality of interstate 
commerce or of the mails, or of any facility of any national securi-
ties exchange— 

(a)(1) To effect a short sale, or to use or employ any stop-loss 
order in connection with the purchase or sale, of any security 
øregistered on a national securities exchange¿ other than a 
government security, in contravention of such rules and regula-
tions as the Commission may prescribe as necessary or appro-
priate in the public interest or for the protection of investors. 

* * * * * * * 
(c)(1) To effect, accept, or facilitate a transaction involving the 

loan or borrowing of securities in contravention of such rules and 
regulations as the Commission may prescribe as necessary or appro-
priate in the public interest or for the protection of investors. 

(2) Nothing in paragraph (1) shall be construed to limit the au-
thority of an appropriate Federal banking agency (as defined in sec-
tion 3 of the Federal Deposit Insurance Act (12 U.S.C. 1813(q))), the 
National Credit Union Administration, or any other Federal depart-
ment or agency identified under law as having a systemic risk re-
sponsibility from prescribing rules or regulations to impose restric-
tions on transactions involving the loan or borrowing of securities 
in order to protect the safety and soundness of a financial institu-
tion or to protect the financial system from systemic risk. 
SEC. 10A. AUDIT REQUIREMENTS. 

(a) * * * 

* * * * * * * 
(i) PREAPPROVAL REQUIREMENTS.— 

(1) IN GENERAL.— 
(A) * * * 
(B) DE MINIMUS EXCEPTION.—The preapproval require-

ment under subparagraph (A) is waived with respect to the 
provision of non-audit services for an issuer, if— 

(i) the aggregate amount of all such non-audit serv-
ices provided to the issuer constitutes not more than 
5 percent of the total amount of revenues paid by the 
issuer to its auditor during the fiscal year in which the 
ønonaudit¿ non-audit services are provided; 

* * * * * * * 

REGISTRATION REQUIREMENTS FOR SECURITIES 

SEC. 12. (a) * * * 

* * * * * * * 
(k) TRADING SUSPENSIONS; EMERGENCY AUTHORITY.— 

(1) * * * 

* * * * * * * 
ø(7) DEFINITIONS.—For purposes of this subsection— 

ø(A) the term ‘‘emergency’’ means— 
ø(i) a major market disturbance characterized by or 

constituting— 
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ø(I) sudden and excessive fluctuations of securi-
ties prices generally, or a substantial threat there-
of, that threaten fair and orderly markets; or 

ø(II) a substantial disruption of the safe or effi-
cient operation of the national system for clear-
ance and settlement of transactions in securities, 
or a substantial threat thereof; or 

ø(ii) a major disturbance that substantially disrupts, 
or threatens to substantially disrupt— 

ø(I) the functioning of securities markets, in-
vestment companies, or any other significant por-
tion or segment of the securities markets; or 

ø(II) the transmission or processing of securities 
transactions; and 

ø(B) notwithstanding section 3(a)(47), the term ‘‘securi-
ties laws’’ does not include the Public Utility Holding Com-
pany Act of 1935.¿ 

(7) DEFINITION.—For purposes of this subsection, the term 
‘‘emergency’’ means— 

(A) a major market disturbance characterized by or con-
stituting— 

(i) sudden and excessive fluctuations of securities 
prices generally, or a substantial threat thereof, that 
threaten fair and orderly markets; or 

(ii) a substantial disruption of the safe or efficient 
operation of the national system for clearance and set-
tlement of transactions in securities, or a substantial 
threat thereof; or 

(B) a major disturbance that substantially disrupts, or 
threatens to substantially disrupt— 

(i) the functioning of securities markets, investment 
companies, or any other significant portion or segment 
of the securities markets; or 

(ii) the transmission or processing of securities trans-
actions. 

* * * * * * * 

PERIODICAL AND OTHER REPORTS 

SEC. 13. (a) * * * 
(b)(1) The Commission may prescribe, in regard to reports made 

pursuant to this title, the form or forms in which the required in-
formation shall be set forth, the items or details to be shown in the 
balance sheet and the øearning statement¿ earnings statement, and 
the methods to be followed in the preparation of reports, in the ap-
praisal or valuation of assets and liabilities, in the determination 
of depreciation and depletion, in the differentiation of recurring 
and nonrecurring income, in the differentiation of investment and 
operating income, and in the preparation, where the Commission 
deems it necessary or desirable, of separate and/or consolidated 
balance sheets or income accounts of any person directly or indi-
rectly controlling or controlled by the issuer, or any person under 
direct or indirect common control with the issuer; but in the case 
of the reports of any person whose methods of accounting are pre-
scribed under the provisions of any law of the United States, or any 
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rule or regulation thereunder, the rules and regulations of the 
Commission with respect to reports shall not be inconsistent with 
the requirements imposed by such law or rule or regulation in re-
spect of the same subject matter (except that such rules and regu-
lations of the Commission may be inconsistent with such require-
ments to the extent that the Commission determines that the pub-
lic interest or the protection of investors so requires). 

* * * * * * * 
(d)(1) Any person who, after acquiring directly or indirectly the 

beneficial ownership of any equity security of a class which is reg-
istered pursuant to section 12 of this title, or any equity security 
of an insurance company which would have been required to be so 
registered except for the exemption contained in section 12(g)(2)(G) 
of this title, or any equity security issued by a closed-end invest-
ment company registered under the Investment Company Act of 
1940 or any equity security issued by a Native Corporation pursu-
ant to section 37(d)(6) of the Alaska Native Claims Settlement Act, 
is directly or indirectly the beneficial owner of more than 5 per cen-
tum of such class shall, within ten days after such acquisition or 
within such shorter time as the Commission may establish by rule, 
øsend to the issuer of the security at its principal executive office, 
by registered or certified mail, send to each exchange where the se-
curity is traded, and¿ file with the Commission, a statement con-
taining such of the following information, and such additional in-
formation, as the Commission may by rules and regulations, pre-
scribe as necessary or appropriate in the public interest or for the 
protection of investors— 

(A) * * * 

* * * * * * * 
(2) If any material change occurs in the facts set forth øin the 

statements to the issuer and the exchange, and¿ in the statement 
filed with the Commission, an amendment øshall be transmitted to 
the issuer and the exchange and¿ shall be filed with the Commis-
sion, in accordance with such rules and regulations as the Commis-
sion may prescribe as necessary or appropriate in the public inter-
est or for the protection of investors. 

* * * * * * * 
(g)(1) Any person who is directly or indirectly the beneficial 

owner of more than 5 per centum of any security of a class de-
scribed in subsection (d)(1) of this section øshall send to the issuer 
of the security and¿ shall file with the Commission a statement 
setting forth, in such form and at such time as the Commission 
may, by rule, prescribe— 

(A) * * * 

* * * * * * * 
(2) If any material change occurs in the facts set forth in the 

statement øsent to the issuer and¿ filed with the Commission, an 
amendment øshall be transmitted to the issuer and¿ shall be filed 
with the Commission, in accordance with such rules and regula-
tions as the Commission may prescribe as necessary or appropriate 
in the public interest or for the protection of investors. 

* * * * * * * 
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PROXIES 

SEC. 14. (a)(1) It shall be unlawful for any person, by the use of 
the mails or by any means or instrumentality of interstate com-
merce or of any facility of a national securities exchange or other-
wise, in contravention of such rules and regulations as the Com-
mission may prescribe as necessary or appropriate in the public in-
terest or for the protection of investors, to solicit or to permit the 
use of his name to solicit any proxy or consent or authorization in 
respect of any security (other than an exempted security) registered 
pursuant to section 12 of this title. 

(2) The authority of the Commission to prescribe rules and regula-
tions under paragraph (1) includes rules and regulations that re-
quire the inclusion and set procedures relating to the inclusion, in 
a solicitation of a proxy or consent or authorization by or on behalf 
of an issuer, of a nominee or nominees submitted by shareholders 
to serve on the issuer’s board of directors. 

* * * * * * * 

REGISTRATION AND REGULATION OF BROKERS AND DEALERS 

SEC. 15. (a) * * * 
(b)(1) A broker or dealer may be registered by filing with the 

Commission an application for registration in such form and con-
taining such information and documents concerning such broker or 
dealer and any persons associated with such broker or dealer as 
the Commission, by rule, may prescribe as necessary or appropriate 
in the public interest or for the protection of investors. Within 
forty-five days of the date of the filing of such application (or with-
in such longer period as to which the applicant consents), the Com-
mission shall— 

(A) * * * 
(B) institute proceedings to determine whether registration 

should be denied. Such proceedings shall include notice of the 
grounds for denial under consideration and opportunity for 
hearing and shall be concluded within one hundred twenty 
days of the date of the filing of the application for registration. 
At the conclusion of such proceedings, the Commission, by 
order, shall grant or deny such registration. øThe order grant-
ing registration shall not be effective until such broker or deal-
er has become a member of a registered securities association, 
or until such broker or dealer has become a member of a na-
tional securities exchange if such broker or dealer effects trans-
actions solely on that exchange, unless the Commission has ex-
empted such broker or dealer, by rule or order, from such 
membership.¿ The Commission may extend the time for con-
clusion of such proceedings for up to ninety days if it finds 
good cause for such extension and publishes its reasons for so 
finding or for such longer period as to which the applicant con-
sents. 

The Commission shall grant such registration if the Commission 
finds that the requirements of this section are satisfied. The order 
granting registration shall not be effective until such broker or deal-
er has become a member of a registered securities association, or 
until such broker or dealer has become a member of a national secu-
rities exchange if such broker or dealer effects transactions solely on 
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that exchange, unless the Commission has exempted such broker or 
dealer, by rule or order, from such membership. The Commission 
shall deny such registration if it does not make such a finding or 
if it finds that if the applicant were so registered, its registration 
would be subject to suspension or revocation under paragraph (4) 
of this subsection. 

* * * * * * * 
(4) The Commission, by order, shall censure, place limitations on 

the activities, functions, or operations of, suspend for a period not 
exceeding twelve months, or revoke the registration of any broker 
or dealer if it finds, on the record after notice and opportunity for 
hearing, that such censure, placing of limitations, suspension, or 
revocation is in the public interest and that such broker or dealer, 
whether prior or subsequent to becoming such, or any person asso-
ciated with such broker or dealer, whether prior or subsequent to 
becoming so associated— 

(A) * * * 
(B) has been convicted within ten years preceding the filing 

of any application for registration or at any time thereafter of 
any felony or misdemeanor or of a substantially equivalent 
crime by a foreign court of competent jurisdiction which the 
Commission finds— 

(i) * * * 
(ii) arises out of the conduct of the business of a broker, 

dealer, municipal securities dealer, government securities 
broker, government securities dealer, investment adviser, 
bank, insurance company, fiduciary, transfer agent, na-
tionally recognized statistical rating organization, munic-
ipal finance adviser, foreign person performing a function 
substantially equivalent to any of the above, or entity or 
person required to be registered under the Commodity Ex-
change Act (7 U.S.C. 1 et seq.) or any substantially equiva-
lent foreign statute or regulation; 

* * * * * * * 
(C) is permanently or temporarily enjoined by order, judg-

ment, or decree of any court of competent jurisdiction from act-
ing as an investment adviser, underwriter, broker, dealer, mu-
nicipal securities dealer, government securities broker, govern-
ment securities dealer, transfer agent, nationally recognized 
statistical rating organization, municipal finance adviser, for-
eign person performing a function substantially equivalent to 
any of the above, or entity or person required to be registered 
under the Commodity Exchange Act or any substantially 
equivalent foreign statute or regulation, or as an affiliated per-
son or employee of any investment company, bank, insurance 
company, foreign entity substantially equivalent to any of the 
above, or entity or person required to be registered under the 
Commodity Exchange Act or any substantially equivalent for-
eign statute or regulation, or from engaging in or continuing 
any conduct or practice in connection with any such activity, 
or in connection with the purchase or sale of any security. 

* * * * * * * 
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(6)(A) With respect to any person who is associated, who is seek-
ing to become associated, or, at the time of the alleged misconduct, 
who was associated or was seeking to become associated with a 
broker or dealer, or any person participating, or, at the time of the 
alleged misconduct, who was participating, in an offering of any 
penny stock, the Commission, by order, shall censure, place limita-
tions on the activities or functions of such person, or suspend for 
a period not exceeding ø12 months, or bar such person from being 
associated with a broker or dealer,¿ 12 months, or bar any such 
person from being associated with a broker, dealer, investment ad-
viser, municipal securities dealer, transfer agent, or nationally rec-
ognized statistical rating organization, or from participating in an 
offering of penny stock, if the Commission finds, on the record after 
notice and opportunity for a hearing, that such censure, placing of 
limitations, suspension, or bar is in the public interest and that 
such person— 

(i) * * * 

* * * * * * * 
(c)(1)(A) No broker or dealer shall make use of the mails or any 

means or instrumentality of interstate commerce to effect any 
transaction in, or to induce or attempt to induce the purchase or 
sale of, any security (other than commercial paper, bankers’ accept-
ances, or commercial bills) øotherwise than on a national securities 
exchange of which it is a member¿, or any security-based swap 
agreement (as defined in section 206B of the Gramm-Leach-Bliley 
Act), by means of any manipulative, deceptive, or other fraudulent 
device or contrivance. 

* * * * * * * 
ø(i)¿ (j) The authority of the Commission under this section with 

respect to security-based swap agreements (as defined in section 
206B of the Gramm-Leach-Bliley Act) shall be subject to the re-
strictions and limitations of section 3A(b) of this title. 

(k) STANDARD OF CONDUCT.— 
(1) IN GENERAL.—Notwithstanding any other provision of this 

Act or the Investment Advisers Act of 1940, the Commission 
shall promulgate rules to provide that, with respect to a broker 
or dealer, when providing personalized investment advice about 
securities to a retail customer (and such other customers as the 
Commission may by rule provide), the standard of conduct for 
such broker or dealer with respect to such customer shall be the 
same as the standard of conduct applicable to an investment 
adviser under the Investment Advisers Act of 1940. The receipt 
of compensation based on commission or other standard com-
pensation for the sale of securities shall not, in and of itself, be 
considered a violation of such standard applied to a broker or 
dealer. 

(2) DISCLOSURE OF RANGE OF PRODUCTS OFFERED.—Where a 
broker or dealer sells only proprietary or other limited range of 
products, as determined by the Commission, the Commission 
shall by rule require that such broker or dealer provide notice 
to each retail customer and obtain the consent or acknowledg-
ment of the customer. The sale of only proprietary or other lim-
ited range of products by a broker or dealer shall not, in and 
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of itself, be considered a violation of the standard set forth in 
paragraph (1). 

(3) RETAIL CUSTOMER DEFINED.—For purposes of this sub-
section, the term ‘‘retail customer’’ means a natural person, or 
the legal representative of such natural person, who— 

(A) receives personalized investment advice about securi-
ties from a broker or dealer; and 

(B) uses such advice primarily for personal, family, or 
household purposes. 

(l) OTHER MATTERS.—The Commission shall— 
(1) facilitate the provision of simple and clear disclosures to 

investors regarding the terms of their relationships with bro-
kers, dealers, and investment advisers, including any material 
conflicts of interest; and 

(2) examine and, where appropriate, promulgate rules prohib-
iting or restricting certain sales practices, conflicts of interest, 
and compensation schemes for brokers, dealers, and investment 
advisers that the Commission deems contrary to the public in-
terest and the protection of investors. 

(m) HARMONIZATION OF ENFORCEMENT.—The enforcement author-
ity of the Commission with respect to violations of the standard of 
conduct applicable to a broker or dealer providing personalized in-
vestment advice about securities to a retail customer shall include— 

(1) the enforcement authority of the Commission with respect 
to such violations provided under this Act, and 

(2) the enforcement authority of the Commission with respect 
to violations of the standard of conduct applicable to an invest-
ment advisor under the Investment Advisers Act of 1940, in-
cluding the authority to impose sanctions for such violations, 
and 

the Commission shall seek to prosecute and sanction violators of the 
standard of conduct applicable to a broker or dealer providing per-
sonalized investment advice about securities to a retail customer 
under this Act to same extent as the Commission prosecutes and 
sanctions violators of the standard of conduct applicable to an in-
vestment advisor under the Investment Advisers Act of 1940. 

(n) AUTHORITY TO RESTRICT MANDATORY PRE-DISPUTE ARBITRA-
TION.—The Commission, by rule, may prohibit, or impose conditions 
or limitations on the use of, agreements that require customers or 
clients of any broker, dealer, or municipal securities dealer to arbi-
trate any future dispute between them arising under the Federal se-
curities laws, the rules and regulations thereunder, or the rules of 
a self-regulatory organization if it finds that such prohibition, impo-
sition of conditions, or limitations are in the public interest and for 
the protection of investors. 

* * * * * * * 

MUNICIPAL SECURITIES 

SEC. 15B. (a) * * * 
(b)ø(1) Not later than one hundred twenty days after the date of 

enactment of the Securities Acts Amendments of 1975, the Com-
mission shall establish a Municipal Securities Rulemaking Board 
(hereinafter in this section referred to as the ‘‘Board’’), to be com-
posed initially of fifteen members appointed by the Commission, 
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which shall perform the duties set forth in this section. The initial 
members of the Board shall serve as members for a term of two 
years, and shall consist of (A) five individuals who are not associ-
ated with any broker, dealer, or municipal securities dealer (other 
than by reason of being under common control with, or indirectly 
controlling, any broker or dealer which is not a municipal securities 
broker or municipal securities dealer), at least one of whom shall 
be representative of investors in municipal securities, and at least 
one of whom shall be representative of issuers of municipal securi-
ties (which members are hereinafter referred to as ‘‘public rep-
resentatives’’); (B) five individuals who are associated with and rep-
resentative of municipal securities brokers and municipal securities 
dealers which are not banks or subsidiaries or departments or divi-
sions of banks (which members are hereinafter referred to as 
‘‘broker-dealer representatives’’); and (C) five individuals who are 
associated with and representative of municipal securities dealers 
which are banks or subsidiaries or departments or divisions of 
banks (which members are hereinafter referred to as ‘‘bank rep-
resentatives’’). Prior to the expiration of the terms of office of the 
initial members of the Board, an election shall be held under rules 
adopted by the Board (pursuant to subsection (b)(2)(B) of this sec-
tion) of the members to succeed such initial members.¿ (1) Not 
later than October 1, 2010, the Municipal Securities Rulemaking 
Board (hereinafter in this section referred to as the ‘‘Board’’), shall 
be composed of members which shall perform the duties set forth 
in this section and shall consist of— 

(A) a majority of independent public representatives, at least one 
of whom shall be representative of investors in municipal securities 
and at least one of whom shall be representative of issuers of mu-
nicipal securities (which members are hereinafter referred to as 
‘‘public representatives’’); 

(B) at least one individual who is representative of municipal se-
curities brokers and municipal securities dealers which are not 
banks or subsidiaries or departments or divisions of banks (which 
members are hereinafter referred to as ‘‘broker-dealer representa-
tives’’); and 

(C) at least one individual who is representative of municipal se-
curities dealers which are banks or subsidiaries or departments or 
divisions of banks (which members are hereinafter referred to as 
‘‘bank representatives’’). 

(2) The Board shall propose and adopt rules to effect the pur-
poses of this title with respect to transactions in municipal securi-
ties effected by brokers, dealers, and municipal securities dealers. 
(Such rules are hereinafter collectively referred to in this title as 
‘‘rules of the Board’’.) The rules of the Board, as a minimum, shall: 

(A) * * * 
ø(B) establish fair procedures for the nomination and elec-

tion of members of the Board and assure fair representation in 
such nominations and elections of municipal securities brokers 
and municipal securities dealers. Such rules shall provide that 
the membership of the Board shall at all times be equally di-
vided among public representatives, broker-dealer representa-
tives, and bank representatives, and that the public represent-
atives shall be subject to approval by the Commission to assure 
that no one of them is associated with any broker, dealer, or 
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municipal securities dealer (other than by reason of being 
under common control with, or indirectly controlling, any 
broker or dealer which is not a municipal securities broker or 
municipal securities dealer) and that at least one is represent-
ative of investors in municipal securities and at least one is 
representative of issuers of municipal securities. Such rules 
shall also specify the term members shall serve and may in-
crease the number of members which shall constitute the 
whole Board provided that such number is an odd number.¿ 

(B) Establish fair procedures for the nomination and election of 
members of the Board and assure fair representation in such nomi-
nations and elections of municipal securities brokers and municipal 
securities dealers. Such rules— 

(i) shall establish requirements regarding the independence of 
public representatives; 

(ii) shall provide that the number of public representatives of the 
Board shall at all times exceed the total number of broker-dealer 
representatives and bank representatives; 

(iii) shall establish minimum knowledge, experience, and other 
appropriate qualifications for individuals to serve as public rep-
resentatives, which may include, among other things, prior work ex-
perience in the securities, municipal finance, or municipal securities 
industries; 

(iv) shall specify the term members shall serve; and 
(v) may increase or decrease the number of members which shall 

constitute the whole Board, but in no case may such number be an 
even number. 

* * * * * * * 
(c)(1) * * * 

* * * * * * * 
(4) The Commission, by order, shall censure or place limitations 

on the activities or functions of any person associated, seeking to 
become associated, or, at the time of the alleged misconduct, associ-
ated or seeking to become associated with a municipal securities 
dealer, or suspend for a period not exceeding øtwelve months or 
bar any such person from being associated with a municipal securi-
ties dealer,¿ 12 months or bar any such person from being associ-
ated with a broker, dealer, investment adviser, municipal securities 
dealer, transfer agent, or nationally recognized statistical rating or-
ganization, if the Commission finds, on the record after notice and 
opportunity for hearing, that such censure, placing of limitations, 
suspension, or bar is in the public interest and that such person 
has committed any act, or is subject to an order or finding, enumer-
ated in subparagraph (A), (D), (E), (H), or (G) of paragraph (4) of 
section 15(b) of this title, has been convicted of any offense speci-
fied in subparagraph (B) of such paragraph (4) within 10 years of 
the commencement of the proceedings under this paragraph, or is 
enjoined from any action, conduct, or practice specified in subpara-
graph (C) of such paragraph (4). It shall be unlawful for any person 
as to whom an order entered pursuant to this paragraph or para-
graph (5) of this subsection suspending or barring him from being 
associated with a municipal securities dealer is in effect willfully 
to become, or to be, associated with a municipal securities dealer 
without the consent of the Commission, and it shall be unlawful for 
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any municipal securities dealer to permit such a person to become, 
or remain, a person associated with him without the consent of the 
Commission, if such municipal securities dealer knew, or, in the ex-
ercise of reasonable care should have known, of such order. 

* * * * * * * 
(8) The Commission is authorized, by order, if in its opinion such 

action is necessary or appropriate in the public interest, for the 
protection of investors, or otherwise, in furtherance of the purposes 
of this title, to remove from office or censure øany member or em-
ployee¿ any person who is, or at the time of the alleged misconduct 
was, a member or employee of the Board, who, the Commission 
finds, on the record after notice and opportunity for hearing, has 
willfully (A) violated any provision of this title, the rules and regu-
lations thereunder, or the rules of the Board or (B) abused his au-
thority. 

* * * * * * * 

GOVERNMENT SECURITIES BROKERS AND DEALERS 

SEC. 15C. (a)(1) * * * 
(2) A government securities broker or a government securities 

dealer subject to the registration requirement of paragraph (1)(A) 
of this subsection may be registered by filing with the Commission 
an application for registration in such form and containing such in-
formation and documents concerning such government securities 
broker or government securities dealer and any persons associated 
with such government securities broker or government securities 
dealer as the Commission, by rule, may prescribe as necessary or 
appropriate in the public interest or for the protection of investors. 
Within 45 days of the date of filing of such application (or within 
such longer period as to which the applicant consents), the Com-
mission shall— 

ø(i)¿ (A) by order grant registration, or 
ø(ii)¿ (B) institute proceedings to determine whether reg-

istration should be denied. Such proceedings shall include no-
tice of the grounds for denial under consideration and oppor-
tunity for hearing and shall be concluded within 120 days of 
the date of the filing of the application for registration. At the 
conclusion of such proceedings, the Commission, by order, shall 
grant or deny such registration. øThe order granting registra-
tion shall not be effective until such government securities 
broker or government securities dealer has become a member 
of a national securities exchange registered under section 6 of 
this title, or a securities association registered under section 
15A of this title, unless the Commission has exempted such 
government securities broker or government securities dealer, 
by rule or order, from such membership.¿ The Commission 
may extend the time for the conclusion of such proceedings for 
up to 90 days if it finds good cause for such extension and pub-
lishes its reasons for so finding or for such longer period as to 
which the applicant consents. 

The Commission shall grant the registration of a government secu-
rities broker or a government securities dealer if the Commission 
finds that the requirements of this section are satisfied. The order 
granting registration shall not be effective until such government se-
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curities broker or government securities dealer has become a mem-
ber of a national securities exchange registered under section 6 of 
this title, or a securities association registered under section 15A of 
this title, unless the Commission has exempted such government se-
curities broker or government securities dealer, by rule or order, 
from such membership. The Commission shall deny such registra-
tion if it does not make such a finding or if it finds that if the ap-
plicant were so registered, its registration would be subject to sus-
pension or revocation under subsection (c) of this section. 

* * * * * * * 
(c)(1) With respect to any government securities broker or gov-

ernment securities dealer registered or required to register under 
subsection (a)(1)(A) of this section— 

(A) * * * 

* * * * * * * 
(C) The Commission, by order, shall censure or place limita-

tions on the activities or functions of any person associated, øor 
seeking to become associated,¿ seeking to become associated, or, 
at the time of the alleged misconduct, associated or seeking to 
become associated with a government securities broker or gov-
ernment securities dealer registered or required to register 
under subsection (a)(1)(A) of this section or suspend for a pe-
riod not exceeding 12 months or bar any such person from 
being associated with such a government securities broker or 
government securities dealer, if the Commission finds, on the 
record after notice and opportunity for hearing, that such cen-
sure, placing of limitations, suspension, or bar is in the public 
interest and that such person has committed or omitted any 
act, or is subject to an order or finding, enumerated in sub-
paragraph (A), (D), (E), (H), or (G) of paragraph (4) of section 
15(b) of this title, has been convicted of any offense specified 
in subparagraph (B) of such paragraph (4) within 10 years of 
the commencement of the proceedings under this paragraph, or 
is enjoined from any action, conduct, or practice specified in 
subparagraph (C) of such paragraph (4). 

(2)(A) With respect to any government securities broker or gov-
ernment securities dealer which is not registered or required to 
register under subsection (a)(1)(A) of this section, the appropriate 
regulatory agency for such government securities broker or govern-
ment securities dealer may, in the manner and for the reasons 
specified in paragraph (1)(A) of this subsection, censure, place limi-
tations on the activities, functions, or operations of, suspend for a 
period not exceeding 12 months, or bar from acting as a govern-
ment securities broker or government securities dealer any such 
government securities broker or government securities dealer, and 
may sanction any person associated, seeking to become associated, 
or, at the time of the alleged misconduct, associated or seeking to 
become associated with such government securities broker or gov-
ernment securities dealer in the manner and for the reasons speci-
fied in paragraph (1)(C) of this subsection. 

(B) In addition, where applicable, such appropriate regulatory 
agency may, in accordance with section 8 of the Federal Deposit In-
surance Act (12 U.S.C. 1818), section 5 of the Home Owners’ Loan 
Act of 1933 (12 U.S.C. 1464), or section 407 of the National Hous-
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ing Act (12 U.S.C. 1730), enforce compliance by such government 
securities broker or government securities dealer or any person as-
sociated, seeking to become associated, or, at the time of the alleged 
misconduct, associated or seeking to become associated with such 
government securities broker or government securities dealer with 
the provisions of this section and the rules thereunder. 

* * * * * * * 
SEC. 15F. MUNICIPAL FINANCIAL ADVISER REGISTRATION REQUIRE-

MENT. 
(a)(1)(A) It shall be unlawful for any person to make use of the 

mails or any means or instrumentality of interstate commerce to act 
as a municipal financial adviser unless such person is registered as 
a municipal financial adviser in accordance with subsection (b). 

(B) Subparagraph (A) shall not apply to a natural person associ-
ated with a municipal financial adviser, as long as such adviser is 
registered in accordance with subsection (b) and is not a natural 
person. 

(2) The Commission, by rule or order, as it deems consistent with 
the public interest and the protection of investors, may conditionally 
or unconditionally exempt from paragraph (1) of this section any 
municipal financial adviser or class of municipal financial advisers 
specified in such rule or order. 

(b)(1) A municipal financial adviser may be registered by filing 
with the Commission an application for registration in such form 
and containing such information and documents concerning such 
municipal financial adviser and any persons associated with such 
municipal financial adviser as the Commission, by rule, may pre-
scribe as necessary or appropriate in the public interest or for the 
protection of investors. Within 45 days of the date of the filing of 
such application (or within such longer period as to which the ap-
plicant consents), the Commission shall— 

(A) by order grant registration, or 
(B) institute proceedings to determine whether registration 

should be denied. Such proceedings shall include notice of the 
grounds for denial under consideration and opportunity for 
hearing and shall be concluded within 120 days of the date of 
the filing of the application for registration. At the conclusion 
of such proceedings, the Commission, by order, shall grant or 
deny such registration. The Commission may extend the time 
for conclusion of such proceedings for up to 90 days if it finds 
good cause for such extension and publishes its reasons for so 
finding or for such longer period as to which the applicant con-
sents. 

The Commission shall grant such registration if the Commission 
finds that the requirements of this section are satisfied. The Com-
mission shall deny such registration if it does not make such a find-
ing or if it finds that if the applicant were so registered, its registra-
tion would be subject to suspension or revocation under paragraph 
(4). 

(2) An application for registration of a municipal financial ad-
viser to be formed or organized may be made by a municipal finan-
cial adviser to which the municipal financial adviser to be formed 
or organized is to be the successor. Such application, in such form 
as the Commission, by rule, may prescribe, shall contain such infor-
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mation and documents concerning the applicant, the successor, and 
any persons associated with the applicant or the successor, as the 
Commission, by rule, may prescribe as necessary or appropriate in 
the public interest or for the protection of investors. The grant or de-
nial of registration to such an applicant shall be in accordance with 
the procedures set forth in paragraph (1) of this subsection. If the 
Commission grants such registration, the registration shall termi-
nate on the 45th day after the effective date thereof, unless prior 
thereto the successor shall, in accordance with such rules and regu-
lations as the Commission may prescribe, adopt the application for 
registration as its own. 

(3) Any provision of this title (other than section 5 and subsection 
(a) of this section) which prohibits any act, practice, or course of 
business if the mails or any means or instrumentality of interstate 
commerce is used in connection therewith shall also prohibit any 
such act, practice, or course of business by any registered municipal 
financial adviser or any person acting on behalf of such a munic-
ipal financial adviser, irrespective of any use of the mails or any 
means or instrumentality of interstate commerce in connection 
therewith. 

(4) The Commission, by order, shall censure, place limitations on 
the activities, functions, or operations of, suspend for a period not 
exceeding 12 months, or revoke the registration of any municipal fi-
nancial adviser if it finds, on the record after notice and oppor-
tunity for hearing, that such censure, placing of limitations, suspen-
sion, or revocation is in the public interest and that such municipal 
financial adviser, whether prior or subsequent to becoming such, or 
any person associated with such municipal financial adviser, 
whether prior or subsequent to becoming so associated— 

(A) has willfully made or caused to be made in any applica-
tion for registration or report required to be filed with the Com-
mission or with any other appropriate regulatory agency under 
this title, or in any proceeding before the Commission with re-
spect to registration, any statement which was at the time and 
in the light of the circumstances under which it was made false 
or misleading with respect to any material fact, or has omitted 
to state in any such application or report any material fact 
which is required to be stated therein; 

(B) has been convicted within 10 years preceding the filing of 
any application for registration or at any time thereafter of any 
felony or misdemeanor or of a substantially equivalent crime by 
a foreign court of competent jurisdiction which the Commission 
finds— 

(i) involves the purchase or sale of any security, the tak-
ing of a false oath, the making of a false report, bribery, 
perjury, burglary, any substantially equivalent activity 
however denominated by the laws of the relevant foreign 
government, or conspiracy to commit any such offense; 

(ii) arises out of the conduct of the business of a munic-
ipal financial adviser, broker, dealer, municipal securities 
dealer, government securities broker, government securities 
dealer, investment adviser, bank, insurance company, fidu-
ciary, transfer agent, nationally recognized statistical rat-
ing organization, foreign person performing a function sub-
stantially equivalent to any of the above, or entity or person 
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required to be registered under the Commodity Exchange 
Act (7 U.S.C. 1 et seq.) or any substantially equivalent for-
eign statute or regulation; 

(iii) involves the larceny, theft, robbery, extortion, forgery, 
counterfeiting, fraudulent concealment, embezzlement, 
fraudulent conversion, or misappropriation of funds, or se-
curities, or substantially equivalent activity however de-
nominated by the laws of the relevant foreign government; 
or 

(iv) involves the violation of section 152, 1341, 1342, or 
1343 or chapter 25 or 47 of title 18, or a violation of a sub-
stantially equivalent foreign statute; 

(C) is permanently or temporarily enjoined by order, judg-
ment, or decree of any court of competent jurisdiction from act-
ing as a municipal financial adviser, investment adviser, un-
derwriter, broker, dealer, municipal securities dealer, govern-
ment securities broker, government securities dealer, transfer 
agent, nationally recognized statistical rating organization, for-
eign person performing a function substantially equivalent to 
any of the above, or entity or person required to be registered 
under the Commodity Exchange Act or any substantially equiv-
alent foreign statute or regulation, or as an affiliated person or 
employee of any investment company, bank, insurance company, 
foreign entity substantially equivalent to any of the above, or 
entity or person required to be registered under the Commodity 
Exchange Act or any substantially equivalent foreign statute or 
regulation or from engaging in or continuing any conduct or 
practice in connection with any such activity, or in connection 
with the purchase or sale of any security; 

(D) has willfully violated any provision of the Securities Act 
of 1933, the Investment Advisers Act of 1940, the Investment 
Company Act of 1940, the Commodity Exchange Act, this title, 
the rules or regulations under any of such statutes, or is unable 
to comply with any such provision; 

(E) has willfully aided, abetted, counseled, commanded, in-
duced, or procured the violation by any other person of any pro-
vision of the Securities Act of 1933, the Investment Advisers Act 
of 1940, the Investment Company Act of 1940, the Commodity 
Exchange Act, this title, the rules or regulations under any of 
such statutes, or has failed reasonably to supervise, with a view 
to preventing violations of the provisions of such statutes, rules, 
and regulations, another person who commits such a violation, 
if such other person is subject to his supervision. For the pur-
poses of this subparagraph, no person shall be deemed to have 
failed reasonably to supervise any other person, if— 

(i) there have been established procedures, and a system 
for applying such procedures, which would reasonably be 
expected to prevent and detect, insofar as practicable, any 
such violation by such other person, and 

(ii) such person has reasonably discharged the duties and 
obligations incumbent upon him by reason of such proce-
dures and system without reasonable cause to believe that 
such procedures and system were not being complied with; 
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(F) is subject to any order of the Commission barring or sus-
pending the right of the person to be associated with a munic-
ipal financial adviser; 

(G) has been found by a foreign financial regulatory authority 
to have— 

(i) made or caused to be made in any application for reg-
istration or report required to be filed with a foreign finan-
cial regulatory authority, or in any proceeding before a for-
eign financial regulatory authority with respect to registra-
tion, any statement that was at the time and in the light 
of the circumstances under which it was made false or mis-
leading with respect to any material fact, or has omitted to 
state in any application or report to the foreign financial 
regulatory authority any material fact that is required to be 
stated therein; 

(ii) violated any foreign statute or regulation regarding 
transactions in securities, or contracts of sale of a com-
modity for future delivery, traded on or subject to the rules 
of a contract market or any board of trade; or 

(iii) aided, abetted, counseled, commanded, induced, or 
procured the violation by any person of any provision of 
any statutory provisions enacted by a foreign government, 
or rules or regulations thereunder, empowering a foreign fi-
nancial regulatory authority regarding transactions in se-
curities, or contracts of sale of a commodity for future deliv-
ery, traded on or subject to the rules of a contract market 
or any board of trade, or has been found, by a foreign fi-
nancial regulatory authority, to have failed reasonably to 
supervise, with a view to preventing violations of such stat-
utory provisions, rules, and regulations, another person 
who commits such a violation, if such other person is sub-
ject to his supervision; or 

(H) is subject to any final order of a State securities commis-
sion (or any agency or officer performing like functions), State 
authority that supervises or examines banks, savings associa-
tions, or credit unions, State insurance commission (or any 
agency or office performing like functions), an appropriate Fed-
eral banking agency (as defined in section 3 of the Federal De-
posit Insurance Act (12 U.S.C. 1813(q))), or the National Credit 
Union Administration, that— 

(i) bars such person from association with an entity regu-
lated by such commission, authority, agency, or officer, or 
from engaging in the business of securities, insurance, 
banking, savings association activities, or credit union ac-
tivities; or 

(ii) constitutes a final order based on violations of any 
laws or regulations that prohibit fraudulent, manipulative, 
or deceptive conduct. 

(5) Pending final determination whether any registration under 
this subsection shall be revoked, the Commission, by order, may sus-
pend such registration, if such suspension appears to the Commis-
sion, after notice and opportunity for hearing, to be necessary or ap-
propriate in the public interest or for the protection of investors. Any 
registered municipal financial adviser may, upon such terms and 
conditions as the Commission deems necessary or appropriate in the 
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public interest or for the protection of investors, withdraw from reg-
istration by filing a written notice of withdrawal with the Commis-
sion. If the Commission finds that any registered municipal finan-
cial adviser is no longer in existence or has ceased to do business 
as a municipal financial adviser, the Commission, by order, shall 
cancel the registration of such municipal financial adviser. 

(6)(A) With respect to any person who is associated, who is seek-
ing to become associated, or, at the time of the alleged misconduct, 
who was associated or was seeking to become associated with a mu-
nicipal financial adviser, the Commission, by order, shall censure, 
place limitations on the activities or functions of such person, or 
suspend for a period not exceeding 12 months, or bar such person 
from being associated with a municipal financial adviser, if the 
Commission finds, on the record after notice and opportunity for a 
hearing, that such censure, placing of limitations, suspension, or 
bar is in the public interest and that such person— 

(i) has committed or omitted any act, or is subject to an order 
or finding, enumerated in subparagraph (A), (D), or (E) of 
paragraph (4) of this subsection; 

(ii) has been convicted of any offense specified in subpara-
graph (B) of such paragraph (4) within 10 years of the com-
mencement of the proceedings under this paragraph; or 

(iii) is enjoined from any action, conduct, or practice specified 
in subparagraph (C) of such paragraph (4). 

(B) It shall be unlawful— 
(i) for any person as to whom an order under subparagraph 

(A) is in effect, without the consent of the Commission, willfully 
to become, or to be, associated with a municipal financial ad-
viser in contravention of such order; or 

(ii) for any municipal financial adviser to permit such a per-
son, without the consent of the Commission, to become or re-
main, a person associated with the municipal financial adviser 
in contravention of such order, if such municipal financial ad-
viser knew, or in the exercise of reasonable care should have 
known, of such order. 

(7) No registered municipal financial adviser shall act as such 
unless it meets such standards of operational capability and such 
municipal financial adviser and all natural persons associated with 
such municipal financial adviser meet such standards of training, 
experience, competence, and such other qualifications as the Com-
mission finds necessary or appropriate in the public interest or for 
the protection of investors. The Commission shall establish such 
standards by rules and regulations, which may— 

(A) specify that all or any portion of such standards shall be 
applicable to any class of municipal financial advisers and per-
sons associated with municipal financial advisers; 

(B) require persons in any such class to pass tests prescribed 
in accordance with such rules and regulations, which tests 
shall, with respect to any class of partners, officers, or super-
visory employees (which latter term may be defined by the Com-
mission’s rules and regulations) engaged in the management of 
the municipal financial adviser, include questions relating to 
bookkeeping, accounting, supervision of employees, maintenance 
of records, and other appropriate matters; and 
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(C) provide that persons in any such class other than munic-
ipal financial advisers and partners, officers, and supervisory 
employees of municipal financial advisers, may be qualified 
solely on the basis of compliance with such standards of train-
ing and such other qualifications as the Commission finds ap-
propriate. 

The Commission, by rule, may prescribe reasonable fees and charges 
to defray its costs in carrying out this paragraph, including, but not 
limited to, fees for any test administered by it or under its direction. 

(c)(1)(A) No municipal financial adviser shall make use of the 
mails or any means or instrumentality of interstate commerce in 
connection with which such municipal financial adviser engages in 
any fraudulent, deceptive, or manipulative act or practice or violates 
such rules and regulations regarding conflicts of interest or fair 
practices, including but not limited to rules and regulations related 
to political contributions, as the Commission shall prescribe in the 
public interest or for the protection of investors or to maintain fair 
and orderly markets. 

(B) The Commission shall, for the purposes of this paragraph as 
the Commission finds necessary or appropriate in the public interest 
or for the protection of investors, by rules and regulations define, 
and prescribe means reasonably designed to prevent, such acts and 
practices as are fraudulent, deceptive, or manipulative. 

(2) If the Commission finds, after notice and opportunity for a 
hearing, that any person subject to the provisions of this section or 
any rule or regulation thereunder has failed to comply with any 
such provision, rule, or regulation in any material respect, the Com-
mission may publish its findings and issue an order requiring such 
person, and any person who was a cause of the failure to comply 
due to an act or omission the person knew or should have known 
would contribute to the failure to comply, to comply, or to take steps 
to effect compliance, with such provision or such rule or regulation 
thereunder upon such terms and conditions and within such time 
as the Commission may specify in such order. 

(d) Every registered municipal financial adviser shall establish, 
maintain, and enforce written policies and procedures reasonably 
designed, taking into consideration the nature of such municipal fi-
nancial adviser’s business, to prevent the misuse in violation of this 
title, or the rules or regulations thereunder, of material, nonpublic 
information by such municipal financial adviser or any person asso-
ciated with such municipal financial adviser. The Commission, as 
it deems necessary or appropriate in the public interest or for the 
protection of investors, shall adopt rules or regulations to require 
specific policies or procedures reasonably designed to prevent misuse 
in violation of this title (or the rules or regulations thereunder) of 
material, nonpublic information. 

(e) A municipal financial adviser and any person associated with 
such municipal financial adviser shall be deemed to have a fidu-
ciary duty to any municipal securities issuer for whom such munic-
ipal financial adviser acts as a municipal financial adviser. A mu-
nicipal financial adviser may not engage in any act, practice, or 
course of business which is not consistent with a municipal finan-
cial adviser’s fiduciary duty. The Commission shall, for the pur-
poses of this paragraph, by rules and regulations define, and pre-
scribe means reasonably designed to prevent, such acts, practices, 
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and courses of business as are not consistent with a municipal fi-
nancial adviser’s fiduciary duty to its clients. 
SEC. 16. DIRECTORS, OFFICERS, AND PRINCIPAL STOCKHOLDERS. 

(a) DISCLOSURES REQUIRED.— 
(1) DIRECTORS, OFFICERS, AND PRINCIPAL STOCKHOLDERS RE-

QUIRED TO FILE.—Every person who is directly or indirectly the 
beneficial owner of more than 10 percent of any class of any 
equity security (other than an exempted security) which is reg-
istered pursuant to section 12, or who is a director or an officer 
of the issuer of such security, shall file the statements required 
by this subsection with the Commission ø(and, if such security 
is registered on a national securities exchange, also with the 
exchange)¿. 

(2) TIME OF FILING.—The statements required by this sub-
section shall be filed— 

(A) * * * 
(B) within 10 days after he or she becomes such bene-

ficial owner, director, or officer, or within such shorter time 
as the Commission may establish by rule; 

(C) if there has been a change in such ownership, or if 
such person shall have purchased or sold a security-based 
swap agreement (as defined in øsection 206(b)¿ section 
206B of the Gramm-Leach-Bliley Act (15 U.S.C. 78c note)) 
involving such equity security, before the end of the second 
business day following the day on which the subject trans-
action has been executed, or at such other time as the 
Commission shall establish, by rule, in any case in which 
the Commission determines that such 2-day period is not 
feasible. 

* * * * * * * 

ACCOUNTS AND RECORDS, EXAMINATIONS OF EXCHANGES, MEMBERS, 
AND OTHERS 

SEC. 17. (a)(1) Every national securities exchange, member there-
of, broker or dealer who transacts a business in securities through 
the medium of any such member, registered securities association, 
registered broker or dealer, registered municipal securities dealer, 
registered securities information processor, registered transfer 
agent, nationally recognized statistical rating organization, reg-
istered municipal financial adviser, and registered clearing agency 
and the Municipal Securities Rulemaking Board shall make and 
keep for prescribed periods such records, furnish such copies there-
of, and make and disseminate such reports as the Commission, by 
rule, prescribes as necessary or appropriate in the public interest, 
for the protection of investors, or otherwise in furtherance of the 
purposes of this title. Any report that a nationally recognized sta-
tistical rating organization is required by Commission rules under 
this paragraph to make and disseminate to the Commission shall 
be deemed furnished to the Commission. 

* * * * * * * 
(b) RECORDS SUBJECT TO EXAMINATION.— 

(1) PROCEDURES FOR COOPERATION WITH OTHER AGENCIES.— 
All records of persons described in subsection (a) of this section 
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are subject at any time, or from time to time, to such reason-
able periodic, special, or other examinations by representatives 
of the Commission and the appropriate regulatory agency for 
such persons as the Commission or the appropriate regulatory 
agency for such persons deems necessary or appropriate in the 
public interest, for the protection of investors, or otherwise in 
furtherance of the purposes of this title: Provided, however, 
That the Commission shall, prior to conducting any such exam-
ination of a— 

(A) * * * 
(B) broker or dealer registered pursuant to section 

15(b)(11), exchange registered pursuant to section 6(g), or 
national securities association registered pursuant to sec-
tion ø15A(k) gives¿ 15A(k), give notice to the Commodity 
Futures Trading Commission of such proposed examina-
tion and consults with the Commodity Futures Trading 
Commission concerning the feasibility and desirability of 
coordinating such examination with examinations con-
ducted by the Commodity Futures Trading Commission in 
order to avoid unnecessary regulatory duplication or undue 
regulatory burdens for such broker or dealer or exchange. 

* * * * * * * 
(5) SURVEILLANCE AND RISK ASSESSMENT.—All persons de-

scribed in subsection (a) of this section are subject at any time, 
or from time to time, to such reasonable periodic, special, or 
other information and document requests by representatives of 
the Commission as the Commission by rule or order deems nec-
essary or appropriate to conduct surveillance or risk assess-
ments of the securities markets, persons registered with the 
Commission under this title, or otherwise in furtherance of the 
purposes of this title. 

* * * * * * * 
(f)(1) Every national securities exchange, member thereof, reg-

istered securities association, broker, dealer, municipal securities 
dealer, government securities broker, government securities dealer, 
registered transfer agent, registered clearing agency, participant 
therein, member of the Federal Reserve System, and bank whose 
deposits are insured by the Federal Deposit Insurance Corporation 
shall— 

(A) report to the Commission or other person designated by 
the Commission and, in the case of securities issued pursuant 
to chapter 31 of title 31, United States Code, to the Secretary 
of the Treasury such information about ømissing, lost, counter-
feit, or stolen securities¿ securities that are missing, lost, coun-
terfeit, stolen, cancelled, or any other category of securities as 
the Commission, by rule, may prescribe, in such form and with-
in such time as the Commission, by rule, determines is nec-
essary or appropriate in the public interest or for the protec-
tion of investors; such information shall be available on request 
for a reasonable fee, to any such exchange, member, associa-
tion, broker, dealer, municipal securities dealer, transfer agent, 
clearing agency, participant, member of the Federal Reserve 
System, or insured bank, and such other persons as the Com-
mission, by rule, designates; and 
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(B) make such inquiry with respect to information reported 
pursuant to this subsection as the Commission, by rule, pre-
scribes as necessary or appropriate in the public interest or for 
the protection of investors, to determine whether securities in 
their custody or control, for which they are responsible, or in 
which they are effecting, clearing, or settling a transaction 
have been reported as missing, lost, counterfeit, øor stolen¿ 
stolen, cancelled, or reported in such other manner as the Com-
mission, by rule, may prescribe. 

(2) Every member of a national securities exchange, broker, deal-
er, registered transfer agent, øand registered clearing agency,¿ reg-
istered clearing agency, registered securities information processor, 
national securities exchange, and national securities association 
shall require that each of its partners, directors, officers, and em-
ployees be fingerprinted and shall submit such fingerprints, or 
cause the same to be submitted, to the Attorney General of the 
United States for identification and appropriate processing. The 
Commission, by rule, may exempt from the provisions of this para-
graph upon specified terms, conditions, and periods, any class of 
partners, directors, officers, or employees of any such member, 
broker, dealer, transfer agent, øor clearing agency,¿ clearing agen-
cy, securities information processor, national securities exchange, or 
national securities association, if the Commission finds that such 
action is not inconsistent with the public interest or the protection 
of investors. Notwithstanding any other provision of law, in pro-
viding identification and processing functions, the Attorney Gen-
eral shall provide the Commission and self-regulatory organizations 
designated by the Commission with access to all criminal history 
record information. 

* * * * * * * 
ø(j) AUTHORITY TO LIMIT DISCLOSURE OF INFORMATION.—Not-

withstanding any other provision of law, the Commission shall not 
be compelled to disclose any information required to be reported 
under subsection (h) or (i) or any information supplied to the Com-
mission by any domestic or foreign regulatory agency that relates 
to the financial or operational condition of any associated person of 
a broker or dealer, investment bank holding company, or any affil-
iate of an investment bank holding company. Nothing in this sub-
section shall authorize the Commission to withhold information 
from Congress, or prevent the Commission from complying with a 
request for information from any other Federal department or 
agency or any self-regulatory organization requesting the informa-
tion for purposes within the scope of its jurisdiction, or complying 
with an order of a court of the United States in an action brought 
by the United States or the Commission. For purposes of section 
552 of title 5, United States Code, this subsection shall be consid-
ered a statute described in subsection (b)(3)(B) of such section 552. 
In prescribing regulations to carry out the requirements of this 
subsection, the Commission shall designate information described 
in or obtained pursuant to subparagraphs (A), (B), and (C) of sub-
section (i)(5) as confidential information for purposes of section 
24(b)(2) of this title.¿ 

(j) AUTHORITY TO LIMIT DISCLOSURE OF INFORMATION.— 
(1) IN GENERAL.—Notwithstanding any other provision of 

law, the Commission shall not be compelled to disclose any in-
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formation, documents, records, or reports that relate to an ex-
amination, surveillance, or risk assessment of a person subject 
to or described in this section, including subsection (i)(5)(A), or 
the financial or operational condition of such persons, or any 
information supplied to the Commission by any domestic or for-
eign regulatory agency or self-regulatory organization that re-
lates to the financial or operational condition of such persons, 
of any associated person of such persons, or any affiliate of an 
investment bank holding company. 

(2) CERTAIN EXCEPTIONS.—Nothing in this subsection shall 
authorize the Commission to withhold information from the 
Congress, prevent the Commission from complying with a re-
quest for information from any other Federal department or 
agency, the Public Company Accounting Oversight Board, or 
any self-regulatory organization requesting the information for 
purposes within the scope of its jurisdiction, or prevent the 
Commission from complying with an order of a court of the 
United States in an action brought by the United States or the 
Commission against a person subject to or described in this sec-
tion to produce information, documents, records, or reports re-
lating directly to the examination, surveillance, or risk assess-
ment of that person or the financial or operational condition of 
that person or an associated or affiliated person of that person. 

(3) TREATMENT UNDER SECTION 552 OF TITLE 5, UNITED 
STATES CODE.—For purposes of section 552 of title 5, United 
States Code, this subsection shall be considered a statute de-
scribed in subsection (b)(3)(B) of that section. 

(4) CERTAIN INFORMATION TO BE CONFIDENTIAL.—In pre-
scribing regulations to carry out the requirements of this sub-
section, the Commission shall designate information described 
in or obtained pursuant to subparagraphs (A), (B), and (C) of 
subsection (i)(3) as confidential information for purposes of sec-
tion 24(b)(2) of this title. 

* * * * * * * 

NATIONAL SYSTEM FOR CLEARANCE AND SETTLEMENT OF SECURITIES 
TRANSACTIONS 

SEC. 17A. (a) * * * 

* * * * * * * 
(c)(1) * * * 

* * * * * * * 
(4)(A) * * * 

* * * * * * * 
(C) The appropriate regulatory agency for a transfer agent, by 

order, shall censure or place limitations on the activities or func-
tions of any person associated, seeking to become associated, or, at 
the time of the alleged misconduct, associated or seeking to become 
associated with the transfer agent, or suspend for a period not ex-
ceeding øtwelve months or bar any such person from being associ-
ated with the transfer agent,¿ 12 months or bar any such person 
from being associated with any transfer agent, broker, dealer, in-
vestment adviser, municipal securities dealer, or nationally recog-
nized statistical rating organization, if the appropriate regulatory 
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agency finds, on the record after notice and opportunity for hear-
ing, that such censure, placing of limitations, suspension, or bar is 
in the public interest and that such person has committed or omit-
ted any act, or is subject to an order or finding, enumerated in sub-
paragraph (A), (D), (E), (H), or (G) or paragraph (4) of section 15(b) 
of this title, has been convicted of any offense specified in subpara-
graph (B) of such paragraph (4) within ten years of the commence-
ment of the proceedings under this paragraph, or is enjoined from 
any action, conduct, or practice specified in subparagraph (C) of 
such paragraph (4). It shall be unlawful for any person as to whom 
such an order suspending or barring him from being associated 
with a transfer agent is in effect willfully to become, or to be, asso-
ciated with a transfer agent without the consent of the appropriate 
regulatory agency that entered the order and the appropriate regu-
latory agency for that transfer agent. It shall be unlawful for any 
transfer agent to permit such a person to become, or remain, a per-
son associated with it without the consent of such appropriate reg-
ulatory agencies, if the transfer agent knew, or in the exercise of 
reasonable care should have known, of such order. The Commission 
may establish, by rule, procedures by which a transfer agent rea-
sonably can determine whether a person associated or seeking to 
become associated with it is subject to any such order, and may re-
quire, by rule, that any transfer agent comply with such proce-
dures. 

* * * * * * * 

REGISTRATION, RESPONSIBILITIES, AND OVERSIGHT OF SELF- 
REGULATORY ORGANIZATIONS 

SEC. 19. (a) * * * 

* * * * * * * 
(h)(1) * * * 

* * * * * * * 
(4) The appropriate regulatory agency for a self-regulatory orga-

nization is authorized, by order, if in its opinion such action is nec-
essary or appropriate in the public interest, for the protection of in-
vestors, or otherwise in furtherance of the purposes of this title, to 
remove from office or censure øany officer or director¿ any person 
who is, or at the time of the alleged misconduct was, an officer or 
director of such self-regulatory organization, if such appropriate 
regulatory agency finds, on the record after notice and opportunity 
for hearing, that øsuch officer or director¿ such person has willfully 
violated any provision of this title, the rules or regulations there-
under, or the rules of such self-regulatory organization, willfully 
abused his authority, or without reasonable justification or excuse 
has failed to enforce compliance— 

(A) * * * 

* * * * * * * 

LIABILITY OF CONTROLLING PERSONS AND PERSONS WHO AID AND 
ABET VIOLATIONS 

SEC. 20. (a) Every person who, directly or indirectly, controls any 
person liable under any provision of this title or of any rule or reg-
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ulation thereunder shall also be liable jointly and severally with 
and to the same extent as such controlled person to any person to 
whom such controlled person is liable, including to the Commission 
in any action brought under paragraph (1) or (3) of section 21(d), 
unless the controlling person acted in good faith and did not di-
rectly or indirectly induce the act or acts constituting the violation 
or cause of action. 

* * * * * * * 
(e) PROSECUTION OF PERSONS WHO AID AND ABET VIOLATIONS.— 

For purposes of any action brought by the Commission under para-
graph (1) or (3) of section 21(d), any person that knowingly or reck-
lessly provides substantial assistance to another person in violation 
of a provision of this title, or of any rule or regulation issued under 
this title, shall be deemed to be in violation of such provision to the 
same extent as the person to whom such assistance is provided. 

* * * * * * * 

INVESTIGATIONS; INJUNCTIONS AND PROSECUTION OF OFFENSES 

SEC. 21. (a)(1) The Commission may, in its discretion, make such 
investigations as it deems necessary to determine whether any per-
son has violated, is violating, or is about to violate any provision 
of this title, the rules or regulations thereunder, the rules of a na-
tional securities exchange or registered securities association of 
which such person is a member or a person associated, or, as to any 
act or practice, or omission to act, while associated with a member, 
formerly associated with a member, the rules of a registered clear-
ing agency in which such person is a participant, or, as to any act 
or practice, or omission to act, while a participant, was a partici-
pant, the rules of the Public Company Accounting Oversight Board, 
of which such person is a registered public accounting firm øor a 
person associated with such a firm¿, a person associated with such 
a firm, or, as to any act, practice, or omission to act while associ-
ated with such firm, a person formerly associated with such a firm, 
or the rules of the Municipal Securities Rulemaking Board, and 
may require or permit any person to file with it a statement in 
writing, under oath or otherwise as the Commission shall deter-
mine, as to all the facts and circumstances concerning the matter 
to be investigated. The Commission is authorized in its discretion, 
to publish information concerning any such violations, and to inves-
tigate any facts, conditions, practices, or matters which it may 
deem necessary or proper to aid in the enforcement of such provi-
sions, in the prescribing of rules and regulations under this title, 
or in securing information to serve as a basis for recommending 
further legislation concerning the matters to which this title re-
lates. 

* * * * * * * 
(d)(1) * * * 

* * * * * * * 
(3) MONEY PENALTIES IN CIVIL ACTIONS.— 

(A) * * * 

* * * * * * * 
(C) PROCEDURES FOR COLLECTION.— 
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(i) PAYMENT OF PENALTY TO TREASURY.—A penalty im-
posed under this section shall be payable into the Treasury 
of the United States, except as otherwise provided in sec-
tion 308 of the Sarbanes-Oxley Act of 2002 and section 21F 
of this title. 

* * * * * * * 
(h)(1) * * * 
(2) Notwithstanding section 1105 or 1107 of the Right to Finan-

cial Privacy Act of 1978, the Commission may have access to and 
obtain copies of, or the information contained in financial records 
of a customer from a financial institution without prior notice to 
the customer upon an ex parte showing to an appropriate United 
States district court that the Commission seeks such financial 
records pursuant to a subpoena issued in conformity with the re-
quirements of section 19(b) of the Securities Act of 1933, section 
21(b) of the Securities Exchange Act of 1934, øsection 18(c) of the 
Public Utility Holding Company Act of 1935,¿ section 42(b) of the 
Investment Company Act of 1940, or section 209(b) of the Invest-
ment Advisers Act of 1940, and that the Commission has reason to 
believe that— 

(A) * * * 

* * * * * * * 

CIVIL PENALTIES FOR INSIDER TRADING 

SEC. 21A. (a) * * * 

* * * * * * * 
(d) PROCEDURES FOR COLLECTION.— 

(1) PAYMENT OF PENALTY TO TREASURY.—A penalty imposed 
under this section shall ø(subject to subsection (e))¿ be payable 
into the Treasury of the United States, except as otherwise 
provided in section 308 of the Sarbanes-Oxley Act of 2002 and 
section 21F of this title. 

* * * * * * * 
ø(e) AUTHORITY TO AWARD BOUNTIES TO INFORMANTS.—Notwith-

standing the provisions of subsection (d)(1), there shall be paid 
from amounts imposed as a penalty under this section and recov-
ered by the Commission or the Attorney General, such sums, not 
to exceed 10 percent of such amounts, as the Commission deems 
appropriate, to the person or persons who provide information lead-
ing to the imposition of such penalty. Any determinations under 
this subsection, including whether, to whom, or in what amount to 
make payments, shall be in the sole discretion of the Commission, 
except that no such payment shall be made to any member, officer, 
or employee of any appropriate regulatory agency, the Department 
of Justice, or a self-regulatory organization. Any such determina-
tion shall be final and not subject to judicial review.¿ 

ø(f)¿ (e) DEFINITION.—For purposes of this section, ‘‘profit gained’’ 
or ‘‘loss avoided’’ is the difference between the purchase or sale 
price of the security and the value of that security as measured by 
the trading price of the security a reasonable period after public 
dissemination of the nonpublic information. 

ø(g)¿ (f) The authority of the Commission under this section with 
respect to security-based swap agreements (as defined in section 
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206B of the Gramm-Leach-Bliley Act) shall be subject to the re-
strictions and limitations of section 3A(b) of this title. 

CIVIL REMEDIES IN ADMINISTRATIVE PROCEEDINGS 

SEC. 21B. ø(a) COMMISSION AUTHORITY TO ASSESS MONEY PEN-
ALTIES.—In any proceeding¿ 

(a) COMMISSION AUTHORITY TO ASSESS MONEY PENALTIES.— 
(1) IN GENERAL.—In any proceeding instituted pursuant to 

sections 15(b)(4), 15(b)(6), 15D, 15B, 15C, 15E, or 17A of this 
title against any person, the Commission or the appropriate 
regulatory agency may impose a civil penalty if it finds, on the 
record after notice and opportunity for hearing, that such per-
son— 

ø(1)¿ (A) has willfully violated any provision of the Secu-
rities Act of 1933, the Investment Company Act of 1940, 
the Investment Advisers Act of 1940, or this title, or the 
rules or regulations thereunder, or the rules of the Munic-
ipal Securities Rulemaking Board; 

ø(2)¿ (B) has willfully aided, abetted, counseled, com-
manded, induced, or procured such a violation by any 
other person; 

ø(3)¿ (C) has willfully made or caused to be made in any 
application for registration or report required to be filed 
with the Commission or with any other appropriate regu-
latory agency under this title, or in any proceeding before 
the Commission with respect to registration, any state-
ment which was, at the time and in the light of the cir-
cumstances under which it was made, false or misleading 
with respect to any material fact, or has omitted to state 
in any such application or report any material fact which 
is required to be stated therein; or 

ø(4)¿ (D) has failed reasonably to supervise, within the 
meaning of section 15(b)(4)(E) of this title, with a view to 
preventing violations of the provisions of such statutes, 
rules and regulations, another person who commits such a 
violation, if such other person is subject to his supervision; 

and that such penalty is in the public interest. 
(2) CEASE-AND-DESIST PROCEEDINGS.—In any proceeding insti-

tuted pursuant to section 21C of this title against any person, the 
Commission may impose a civil penalty if it finds, on the record 
after notice and opportunity for hearing, that such person— 

(A) is violating or has violated any provision of this title, or 
any rule or regulation thereunder; or 

(B) is or was a cause of the violation of any provision of this 
title, or any rule or regulation thereunder. 

CEASE-AND-DESIST PROCEEDINGS 

SEC. 21C. (a) * * * 

* * * * * * * 
(c) TEMPORARY ORDER.— 

(1) * * * 
(2) APPLICABILITY.—øparagraph (1) subsection¿Paragraph (1) 

shall apply only to a respondent that acts, or, at the time of 
the alleged misconduct acted, as a broker, dealer, investment 
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adviser, investment company, municipal securities dealer, gov-
ernment securities broker, government securities dealer, reg-
istered public accounting firm (as defined in section 2 of the 
Sarbanes-Oxley Act of 2002), or transfer agent, or is, or was at 
the time of the alleged misconduct, an associated person of, or 
a person seeking to become associated with, any of the fore-
going. 

* * * * * * * 
SEC. 21F. SECURITIES WHISTLEBLOWER INCENTIVES AND PROTEC-

TION. 
(a) IN GENERAL.—In any judicial or administrative action 

brought by the Commission under the securities laws that results in 
monetary sanctions exceeding $1,000,000, the Commission, under 
regulations prescribed by the Commission and subject to subsection 
(b), may pay an award or awards not exceeding an amount equal 
to 30 percent, in total, of the monetary sanctions imposed in the ac-
tion or related actions to one or more whistleblowers who volun-
tarily provided original information to the Commission that led to 
the successful enforcement of the action. Any amount payable under 
the preceding sentence shall be paid from the fund described in sub-
section (f). 

(b) DETERMINATION OF AMOUNT OF AWARD; DENIAL OF AWARD.— 
(1) DETERMINATION OF AMOUNT OF AWARD.—The determina-

tion of the amount of an award, within the limit specified in 
subsection (a), shall be in the sole discretion of the Commission. 
The Commission may take into account the significance of the 
whistleblower’s information to the success of the judicial or ad-
ministrative action described in subsection (a), the degree of as-
sistance provided by the whistleblower and any legal represent-
ative of the whistleblower in such action, the Commission’s pro-
grammatic interest in deterring violations of the securities laws 
by making awards to whistleblowers who provide information 
that leads to the successful enforcement of such laws, and such 
additional factors as the Commission may establish by rules or 
regulations. 

(2) DENIAL OF AWARD.—No award under subsection (a) shall 
be made— 

(A) to any whistleblower who is, or was at the time he or 
she acquired the original information submitted to the 
Commission, a member, officer, or employee of any appro-
priate regulatory agency, the Department of Justice, the 
Public Company Accounting Oversight Board, or a self-reg-
ulatory organization; 

(B) to any whistleblower who is convicted of a criminal 
violation related to the judicial or administrative action for 
which the whistleblower otherwise could receive an award 
under this section; or 

(C) to any whistleblower who fails to submit information 
to the Commission in such form as the Commission may, 
by rule, require. 

(c) REPRESENTATION.— 
(1) PERMITTED REPRESENTATION.—Any whistleblower who 

makes a claim for an award under subsection (a) may be rep-
resented by counsel. 
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(2) REQUIRED REPRESENTATION.—Any whistleblower who 
makes a claim for an award under subsection (a) must be rep-
resented by counsel if the whistleblower submits the informa-
tion upon which the claim is based anonymously. Prior to the 
payment of an award, the whistleblower must disclose his or 
her identity and provide such other information as the Commis-
sion may require. 

(d) NO CONTRACT NECESSARY.—No contract with the Commission 
is necessary for any whistleblower to receive an award under sub-
section (a), unless the Commission, by rule or regulation, so re-
quires. 

(e) APPEALS.—Any determinations under this section, including 
whether, to whom, or in what amounts to make awards, shall be in 
the sole discretion of the Commission, and any such determinations 
shall be final and not subject to judicial review. 

(f) INVESTOR PROTECTION FUND.— 
(1) FUND ESTABLISHED.—There is established in the Treasury 

of the United States a fund to be known as the ‘‘Securities and 
Exchange Commission Investor Protection Fund’’ (referred to in 
this section as the ‘‘Fund’’). 

(2) USE OF FUND.—The Fund shall be available to the Com-
mission, without further appropriation or fiscal year limitation, 
for the following purposes: 

(A) Paying awards to whistleblowers as provided in sub-
section (a). 

(B) Funding investor education initiatives designed to 
help investors protect themselves against securities fraud or 
other violations of the securities laws, or the rules and reg-
ulations thereunder. 

(3) DEPOSITS AND CREDITS.—There shall be deposited into or 
credited to the Fund— 

(A) any monetary sanction collected by the Commission 
in any judicial or administrative action brought by the 
Commission under the securities laws that is not added to 
a disgorgement fund or other fund pursuant to section 308 
of the Sarbanes-Oxley Act of 2002 or otherwise distributed 
to victims of a violation of the securities laws, or the rules 
and regulations thereunder, underlying such action, unless 
the balance of the Fund at the time the monetary sanction 
is collected exceeds $100,000,000; 

(B) any monetary sanction added to a disgorgement fund 
or other fund pursuant to section 308 of the Sarbanes-Oxley 
Act of 2002 that is not distributed to the victims for whom 
the disgorgement fund or other fund was established, un-
less the balance of the Fund at the time the determination 
is made not to distribute the monetary sanction to such vic-
tims exceeds $100,000,000; and 

(C) all income from investments made under paragraph 
(4). 

(4) INVESTMENTS.— 
(A) AMOUNTS IN FUND MAY BE INVESTED.—The Commis-

sion may request the Secretary of the Treasury to invest the 
portion of the Fund that is not, in the Commission’s judg-
ment, required to meet the current needs of the Fund. 
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(B) ELIGIBLE INVESTMENTS.—Investments shall be made 
by the Secretary of the Treasury in obligations of the 
United States or obligations that are guaranteed as to prin-
cipal and interest by the United States, with maturities 
suitable to the needs of the Fund as determined by the 
Commission. 

(C) INTEREST AND PROCEEDS CREDITED.—The interest on, 
and the proceeds from the sale or redemption of, any obli-
gations held in the Fund shall be credited to, and form a 
part of, the Fund. 

(5) REPORTS TO CONGRESS.—Not later than October 30 of 
each year, the Commission shall transmit to the Committee on 
Banking, Housing, and Urban Affairs of the Senate, and the 
Committee on Financial Services of the House of Representa-
tives a report on— 

(A) the Commission’s whistleblower award program 
under this section, including a description of the number of 
awards that were granted and the types of cases in which 
awards were granted during the preceding fiscal year; 

(B) investor education initiatives described in paragraph 
(2)(B) that were funded by the Fund during the preceding 
fiscal year; 

(C) the balance of the Fund at the beginning of the pre-
ceding fiscal year; 

(D) the amounts deposited into or credited to the Fund 
during the preceding fiscal year; 

(E) the amount of earnings on investments of amounts in 
the Fund during the preceding fiscal year; 

(F) the amount paid from the Fund during the preceding 
fiscal year to whistleblowers pursuant to subsection (a); 

(G) the amount paid from the Fund during the preceding 
fiscal year for investor education initiatives described in 
paragraph (1)(B); 

(H) the balance of the Fund at the end of the preceding 
fiscal year; and 

(I) a complete set of audited financial statements, includ-
ing a balance sheet, income statement, and cash flow anal-
ysis. 

(g) PROTECTION OF WHISTLEBLOWERS.— 
(1) PROHIBITION AGAINST RETALIATION.— 

(A) IN GENERAL.—No employer may discharge, demote, 
suspend, threaten, harass, or in any other manner discrimi-
nate against an employee, contractor, or agent in the terms 
and conditions of employment because of any lawful act 
done by the employee, contractor, or agent in providing in-
formation to the Commission in accordance with subsection 
(a), or in assisting in any investigation or judicial or ad-
ministrative action of the Commission based upon or re-
lated to such information. 

(B) ENFORCEMENT.— 
(i) CAUSE OF ACTION.—An individual who alleges 

discharge or other discrimination in violation of sub-
paragraph (A) may bring an action under this sub-
section in the appropriate district court of the United 
States for the relief provided in subparagraph (C). 
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(ii) SUBPOENAS.—A subpoena requiring the attend-
ance of a witness at a trial or hearing conducted under 
this section may be served at any place in the United 
States. 

(iii) STATUTE OF LIMITATIONS.—An action under this 
subsection may not be brought more than 6 years after 
the date on which the violation of subparagraph (A) oc-
curred, or more than 3 years after the date when facts 
material to the right of action are known or reasonably 
should have been known by the employee alleging a 
violation of subparagraph (A), but in no event after 10 
years after the date on which the violation occurs. 

(C) RELIEF.—An employee, contractor, or agent prevailing 
in any action brought under subparagraph (B) shall be en-
titled to all relief necessary to make that employee, con-
tractor, or agent whole, including reinstatement with the 
same seniority status that the employee, contractor, or 
agent would have had, but for the discrimination, 2 times 
the amount of back pay, with interest, and compensation 
for any special damages sustained as a result of the dis-
crimination, including litigation costs, expert witness fees, 
and reasonable attorneys’ fees. 

(2) CONFIDENTIALITY.— 
(A) IN GENERAL.—Except as provided in subparagraph 

(B), all information provided to the Commission by a whis-
tleblower shall be confidential and privileged as an evi-
dentiary matter (and shall not be subject to civil discovery 
or other legal process) in any proceeding in any Federal or 
State court or administrative agency, and shall be exempt 
from disclosure, in the hands of an agency or establishment 
of the Federal Government, under the Freedom of Informa-
tion Act (5 U.S.C. 552), or otherwise, unless and until re-
quired to be disclosed to a defendant or respondent in con-
nection with a proceeding instituted by the Commission or 
any entity described in subparagraph (B). For purposes of 
section 552 of title 5, United States Code, this paragraph 
shall be considered a statute described in subsection 
(b)(3)(B) of such section 552. Nothing herein is intended to 
limit the Attorney General’s ability to present such evidence 
to a grand jury or to share such evidence with potential 
witnesses or defendants in the course of an ongoing crimi-
nal investigation. 

(B) AVAILABILITY TO GOVERNMENT AGENCIES.—Without 
the loss of its status as confidential and privileged in the 
hands of the Commission, all information referred to in 
subparagraph (A) may, in the discretion of the Commis-
sion, when determined by the Commission to be necessary 
to accomplish the purposes of this Act and protect investors, 
be made available to— 

(i) the Attorney General of the United States, 
(ii) an appropriate regulatory authority, 
(iii) a self-regulatory organization, 
(iv) the Public Company Accounting Oversight 

Board, 
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(v) State attorneys general in connection with any 
criminal investigation, and 

(vi) any appropriate State regulatory authority, 
each of which shall maintain such information as confiden-
tial and privileged, in accordance with the requirements in 
subparagraph (A). 

(3) RIGHTS RETAINED.—Nothing in this section shall be 
deemed to diminish the rights, privileges, or remedies of any 
whistleblower under any Federal or State law, or under any 
collective bargaining agreement. 

(h) PROVISION OF FALSE INFORMATION.—Any whistleblower who 
knowingly and willfully makes any false, fictitious, or fraudulent 
statement or representation, or makes or uses any false writing or 
document knowing the same to contain any false, fictitious, or 
fraudulent statement or entry, shall not be entitled to an award 
under this section and shall be subject to prosecution under section 
1001 of title 18, United States Code. 

(i) RULEMAKING AUTHORITY.—The Commission shall have the au-
thority to issue such rules and regulations as may be necessary or 
appropriate to implement the provisions of this section. 

(j) DEFINITIONS.—For purposes of this section, the following terms 
have the following meanings: 

(1) ORIGINAL INFORMATION.—The term ‘‘original information’’ 
means information that— 

(A) is based on the direct and independent knowledge or 
analysis of a whistleblower; 

(B) is not known to the Commission from any other 
source, unless the whistleblower is the initial source of the 
information; and 

(C) is not based on allegations in a judicial or adminis-
trative hearing, in a governmental report, hearing, audit, 
or investigation, or from the news media, unless the whis-
tleblower is the initial source of the information that re-
sulted in the judicial or administrative hearing, govern-
mental report, hearing, audit, or investigation, or the news 
media’s report on the allegations. 

(2) MONETARY SANCTIONS.—The term ‘‘monetary sanctions’’, 
when used with respect to any judicial or administrative action, 
means any monies, including but not limited to penalties, 
disgorgement, and interest, ordered to be paid, and any monies 
deposited into a disgorgement fund or other fund pursuant to 
section 308(b) of the Sarbanes-Oxley Act of 2002 (15 U.S.C. 
7246(b)), as a result of such action or any settlement of such ac-
tion. 

(3) RELATED ACTION.—The term ‘‘related action’’, when used 
with respect to any judicial or administrative action brought by 
the Commission under the securities laws, means any judicial 
or administrative action brought by an entity described in sub-
section (g)(2)(B) that is based upon the same original informa-
tion provided by a whistleblower pursuant to subsection (a) that 
led to the successful enforcement of the Commission action. 

(4) WHISTLEBLOWER.—The term ‘‘whistleblower’’ means an in-
dividual, or two or more individuals acting jointly, who submit 
information to the Commission as provided in this section. 

* * * * * * * 
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RULES, REGULATIONS, AND ORDERS; ANNUAL REPORTS 

SEC. 23. (a) * * * 
(b) For the purposes of evaluating its rules and programs and for 

considering proposing, adopting, or engaging in rules or programs, 
the Commission is authorized to gather information, communicate 
with investors or other members of the public, and engage in such 
temporary or experimental programs as the Commission in its dis-
cretion determines is in the public interest or for the protection of 
investors. The Commission may delegate to its staff some or all of 
the authority conferred by this subsection. 

ø(b)¿ (c)(1) * * * 

* * * * * * * 
ø(c)¿ (d) The Commission, by rule, shall prescribe the procedure 

applicable to every case pursuant to this title of adjudication (as 
defined in section 551 of title 5, United States Code) not required 
to be determined on the record after notice and opportunity for 
hearing. Such rules shall, as a minimum, provide that prompt no-
tice shall be given of any adverse action or final disposition and 
that such notice and the entry of any order shall be accompanied 
by a statement of written reasons. 

ø(d)¿ (e) CEASE-AND-DESIST PROCEDURES.—Within 1 year after 
the date of enactment of this subsection, the Commission shall es-
tablish regulations providing for the expeditious conduct of hear-
ings and rendering of decisions under section 21C of this title, sec-
tion 8A of the Securities Act of 1933, section 9(f) of the Investment 
Company Act of 1940, and section 203(k) of the Investment Advis-
ers Act of 1940. 

PUBLIC AVAILABILITY OF INFORMATION 

SEC. 24. (a) * * * 

* * * * * * * 
(d) SHARING PRIVILEGED INFORMATION WITH OTHER AUTHORI-

TIES.— 
(1) PRIVILEGED INFORMATION PROVIDED BY THE COMMIS-

SION.—The Commission shall not be deemed to have waived 
any privilege applicable to any information by transferring that 
information to or permitting that information to be used by— 

(A) any agency (as defined in section 6 of title 18, United 
States Code); 

(B) any foreign securities authority; 
(C) the Public Company Accounting Oversight Board; 
(D) any self-regulatory organization; 
(E) any foreign law enforcement authority; or 
(F) any State securities or law enforcement authority. 

(2) NON-DISCLOSURE OF PRIVILEGED INFORMATION PROVIDED 
TO THE COMMISSION.—Except as provided in subsection (f), the 
Commission shall not be compelled to disclose privileged infor-
mation obtained from any foreign securities authority, or for-
eign law enforcement authority, if the authority has in good 
faith determined and represented to the Commission that the 
information is privileged. 

(3) NON-WAIVER OF PRIVILEGED INFORMATION PROVIDED TO 
THE COMMISSION.— 
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(A) IN GENERAL.—Federal agencies, State securities and 
law enforcement authorities, self-regulatory organizations, 
and the Public Company Accounting Oversight Board shall 
not be deemed to have waived any privilege applicable to 
any information by transferring that information to or per-
mitting that information to be used by the Commission. 

(B) EXCEPTION WITH RESPECT TO CERTAIN ACTIONS.—The 
provisions of subparagraph (A) shall not apply to a self-reg-
ulatory organization or the Public Company Accounting 
Oversight Board with respect to information used by the 
Commission in an action against such organization. 

(4) DEFINITIONS.—For purposes of this subsection: 
(A) The term ‘‘privilege’’ includes any work-product privi-

lege, attorney-client privilege, governmental privilege, or 
other privilege recognized under Federal, foreign, or State 
law. 

(B) The term ‘‘foreign law enforcement authority’’ means 
any foreign authority that is empowered under foreign law 
to detect, investigate or prosecute potential violations of 
law. 

(C) The term ‘‘State securities or law enforcement author-
ity’’ means the authority of any State or territory that is 
empowered under State or territory law to detect, inves-
tigate or prosecute potential violations of law. 

ø(d)¿ (e) RECORDS OBTAINED FROM FOREIGN SECURITIES AU-
THORITIES.—Except øas provided in subsection (e)¿ as provided in 
subsection (f), the Commission shall not be compelled to disclose 
records obtained from a foreign securities authority if (1) the for-
eign securities authority has in good faith determined and rep-
resented to the Commission that public disclosure of such records 
would violate the laws applicable to that foreign securities author-
ity, and (2) the Commission obtains such records pursuant to (A) 
such procedure as the Commission may authorize for use in con-
nection with the administration or enforcement of the securities 
laws, or (B) a memorandum of understanding. For purposes of sec-
tion 552 of title 5, United States Code, this subsection shall be con-
sidered a statute described in subsection (b)(3)(B) of such section 
552. 

ø(e)¿ (f) SAVINGS PROVISIONS.—Nothing in this section shall— 
(1) * * * 

* * * * * * * 

JURISDICTION OF OFFENSES AND SUITS 

SEC. 27. øThe district¿ 
(a) IN GENERAL.—The district courts of the United States and the 

United States courts of any Territory or other place subject to the 
jurisdiction of the United States shall have exclusive jurisdiction of 
violations of this title or the rules and regulations thereunder, and 
of all suits in equity and actions at law brought to enforce any li-
ability or duty created by this title or the rules and regulations 
thereunder. Any criminal proceeding may be brought in the district 
wherein any act or transaction constituting the violation occurred. 
Any suit or action to enforce any liability or duty created by this 
title or rules and regulations thereunder, or to enjoin any violation 
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of such title or rules and regulations, may be brought in any such 
district or in the district wherein the defendant is found or is an 
inhabitant or transacts business, and process in such cases may be 
served in any other district of which the defendant is an inhabitant 
or wherever the defendant may be found. In any action or pro-
ceeding instituted by the Commission under this title in a United 
States district court for any judicial district, subpoenas issued to 
compel the attendance of witnesses or the production of documents 
or tangible things (or both) at a hearing or trial may be served at 
any place within the United States. Judgments and decrees so ren-
dered shall be subject to review as provided in sections 1254, 1291, 
1292, and 1294 of title 28, United States Code. No costs shall be 
assessed for or against the Commission in any proceeding under 
this title brought by or against it in the Supreme Court or such 
other courts. 

(b) EXTRATERRITORIAL JURISDICTION.—The jurisdiction of the dis-
trict courts of the United States and the United States courts of any 
Territory or other place subject to the jurisdiction of the United 
States described under subsection (a) includes violations of the anti-
fraud provisions of this title, and all suits in equity and actions at 
law under those provisions, involving— 

(1) conduct within the United States that constitutes signifi-
cant steps in furtherance of the violation, even if the securities 
transaction occurs outside the United States and involves only 
foreign investors; or 

(2) conduct occurring outside the United States that has a 
foreseeable substantial effect within the United States. 

* * * * * * * 

VALIDITY OF CONTRACTS 

SEC. 29. (a) Any condition, stipulation, or provision binding any 
person to waive compliance with any provision of this title or of 
any rule or regulation thereunder, or of any rule of øan exchange 
required thereby¿ a self-regulatory organization, shall be void. 

* * * * * * * 
SEC. 31. TRANSACTION FEES. 

(a) * * * 

* * * * * * * 
(e) DATES FOR PAYMENTS.—The fees and assessments required by 

subsections (b), (c), and (d) of this section shall be paid— 
(1) * * * 
(2) on or before øSeptember 30¿ September 25, with respect 

to transactions and sales occurring during the period beginning 
on the preceding January 1 and ending at the close of the pre-
ceding August 31. 

* * * * * * * 
(g) PUBLICATION.—The Commission shall publish in the Federal 

Register notices of the fee or assessment rates applicable under 
this section for each fiscal year not later than øApril 30¿ August 
31 of the fiscal year preceding the fiscal year to which such rate 
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applies, together with any estimates or projections on which such 
fees are based. 

* * * * * * * 
(j) RECAPTURE OF PROJECTION WINDFALLS FOR FURTHER RATE 

REDUCTIONS.— 
(1) * * * 
(2) MID-YEAR ADJUSTMENT.—For each of the fiscal years 2002 

through 2011, the Commission shall determine, by March 1 of 
such fiscal year, whether, based on the actual aggregate dollar 
volume of sales during the first ø5 months¿ 4 months of such 
fiscal year, the baseline estimate of the aggregate dollar vol-
ume of sales used under paragraph (1) for such fiscal year (or 
$48,800,000,000,000 in the case of fiscal year 2002) is reason-
ably likely to be 10 percent (or more) greater or less than the 
actual aggregate dollar volume of sales for such fiscal year. If 
the Commission so determines, the Commission shall by order, 
no later than such March 1, adjust each of the rates applicable 
under subsections (b) and (c) for such fiscal year to a uniform 
adjusted rate that, when applied to the revised estimate of the 
aggregate dollar amount of sales for the remainder of such fis-
cal year, is reasonably likely to produce aggregate fee collec-
tions under this section ø(including fees collected during such 
5-month period and assessments collected under subsection 
(d))¿ (including fees estimated to be collected under subsections 
(b) and (c) prior to the effective date of the uniform adjusted 
rate and assessments estimated to be collected under subsection 
(d)) that are equal to the target offsetting collection amount for 
such fiscal year. In making such revised estimate, the Commis-
sion shall, after consultation with the Congressional Budget 
Office and the Office of Management and Budget, use the same 
methodology required by subsection (l)(2). 

* * * * * * * 
øSEC. 35. AUTHORIZATION OF APPROPRIATIONS. 

øIn addition to any other funds authorized to be appropriated to 
the Commission, there are authorized to be appropriated to carry 
out the functions, powers, and duties of the Commission, 
$776,000,000 for fiscal year 2003, of which— 

ø(1) $102,700,000 shall be available to fund additional com-
pensation, including salaries and benefits, as authorized in the 
Investor and Capital Markets Fee Relief Act (Public Law 107– 
123; 115 Stat. 2390 et seq.); 

ø(2) $108,400,000 shall be available for information tech-
nology, security enhancements, and recovery and mitigation ac-
tivities in light of the terrorist attacks of September 11, 2001; 
and 

ø(3) $98,000,000 shall be available to add not fewer than an 
additional 200 qualified professionals to provide enhanced 
oversight of auditors and audit services required by the Fed-
eral securities laws, and to improve Commission investigative 
and disciplinary efforts with respect to such auditors and serv-
ices, as well as for additional professional support staff nec-
essary to strengthen the programs of the Commission involving 
Full Disclosure and Prevention and Suppression of Fraud, risk 
management, industry technology review, compliance, inspec-
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tions, examinations, market regulation, and investment man-
agement.¿ 

SEC. 35. AUTHORIZATION OF APPROPRIATIONS. 
In addition to any other funds authorized to be appropriated to 

the Commission, there are authorized to be appropriated to carry 
out the functions, powers, and duties of the Commission— 

(1) for fiscal year 2010, $1,115,000,000; 
(2) for fiscal year 2011, $1,300,000,000; 
(3) for fiscal year 2012, $1,500,000,000; 
(4) for fiscal year 2013, $1,750,000,000; 
(5) for fiscal year 2014, $2,000,000,000; and 
(6) for fiscal year 2015, $2,250,000,000. 

* * * * * * * 

SECURITIES ACT OF 1933 

TITLE I—SHORT TITLE 

SECTION 1. This title may be cited as the ‘‘Securities Act of 1933’’. 

* * * * * * * 

EXEMPTED SECURITIES 

SEC. 3. (a) Except as hereinafter expressly provided, the provi-
sions of this title shall not apply to any of the following classes of 
securities: 

(1) * * * 

* * * * * * * 
(4) Any security issued by a person organized and operated 

exclusively for religious, educational, benevolent, fraternal, 
charitable, or reformatory purposes and not for pecuniary prof-
it, and no part of the net earnings of which inures to the ben-
efit of any person, private stockholder, or øindividual;¿ indi-
vidual, or any security of a fund that is excluded from the defi-
nition of an investment company under section 3(c)(10)(B) of 
the Investment Company Act of 1940; 

* * * * * * * 

CEASE-AND-DESIST PROCEEDINGS 

SEC. 8A. (a) * * * 

* * * * * * * 
(g) AUTHORITY TO IMPOSE MONEY PENALTIES.— 

(1) GROUNDS FOR IMPOSING.—In any cease-and-desist pro-
ceeding under subsection (a), the Commission may impose a 
civil penalty on a person if it finds, on the record after notice 
and opportunity for hearing, that— 

(A) such person— 
(i) is violating or has violated any provision of this 

title, or any rule or regulation thereunder; or 
(ii) is or was a cause of the violation of any provision 

of this title, or any rule or regulation thereunder; and 
(B) such penalty is in the public interest. 
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(2) MAXIMUM AMOUNT OF PENALTY.— 
(A) FIRST TIER.—The maximum amount of penalty for 

each act or omission described in paragraph (1) shall be 
$7,500 for a natural person or $75,000 for any other per-
son. 

(B) SECOND TIER.—Notwithstanding paragraph (A), the 
maximum amount of penalty for each such act or omission 
shall be $75,000 for a natural person or $375,000 for any 
other person if the act or omission described in paragraph 
(1) involved fraud, deceit, manipulation, or deliberate or 
reckless disregard of a regulatory requirement. 

(C) THIRD TIER.—Notwithstanding paragraphs (A) and 
(B), the maximum amount of penalty for each such act or 
omission shall be $150,000 for a natural person or 
$725,000 for any other person if— 

(i) the act or omission described in paragraph (1) in-
volved fraud, deceit, manipulation, or deliberate or 
reckless disregard of a regulatory requirement; and 

(ii) such act or omission directly or indirectly re-
sulted in substantial losses or created a significant risk 
of substantial losses to other persons or resulted in sub-
stantial pecuniary gain to the person who committed 
the act or omission. 

(3) EVIDENCE CONCERNING ABILITY TO PAY.—In any pro-
ceeding in which the Commission may impose a penalty under 
this section, a respondent may present evidence of the respond-
ent’s ability to pay such penalty. The Commission may, in its 
discretion, consider such evidence in determining whether such 
penalty is in the public interest. Such evidence may relate to the 
extent of such person’s ability to continue in business and the 
collectability of a penalty, taking into account any other claims 
of the United States or third parties upon such person’s assets 
and the amount of such person’s assets. 

CIVIL LIABILITIES ON ACCOUNT OF FALSE REGISTRATION STATEMENT 

SEC. 11. (a) In case any part of the registration statement, when 
such part became effective, contained an untrue statement of a ma-
terial fact or omitted to state a material fact required to be stated 
therein or necessary to make the statements therein not mis-
leading, any person acquiring such security (unless it is proved 
that at the time of such acquisition he knew of such untruth or 
omission) may, either at law or in equity, in any court of competent 
jurisdiction, sue— 

(1) * * * 

* * * * * * * 
If such person acquired the security after the issuer has made gen-
erally available to its security holders an øearning statement¿ 
earnings statement covering a period of at least twelve months be-
ginning after the effective date of the registration statement, then 
the right of recovery under this subsection shall be conditioned on 
proof that such person acquired the security relying upon such un-
true statement in the registration statement or relying upon the 
registration statement and not knowing of such omission, but such 
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reliance may be established without proof of the reading of the reg-
istration statement by such person. 

* * * * * * * 

LIABILITY OF CONTROLLING PERSONS 

SEC. 15. øEvery person who¿ (a) CONTROLLING PERSONS.—Every 
person who, by or through stock ownership, agency, or otherwise, 
or who, pursuant to or in connection with an agreement or under-
standing with one or more other persons by or through stock own-
ership, agency, or otherwise, controls any person liable under sec-
tion 11 or 12, shall also be liable jointly and severally with and to 
the same extent as such controlled person to any person to whom 
such controlled person is liable, unless the controlling person had 
no knowledge of or reasonable ground to believe in the existence 
of the facts by reason of which the liability of the controlled person 
is alleged to exist. 

(b) PROSECUTION OF PERSONS WHO AID AND ABET VIOLATIONS.— 
For purposes of any action brought by the Commission under sub-
paragraph (b) or (d) of section 20, any person that knowingly or 
recklessly provides substantial assistance to another person in viola-
tion of a provision of this Act, or of any rule or regulation issued 
under this Act, shall be deemed to be in violation of such provision 
to the same extent as the person to whom such assistance is pro-
vided. 

* * * * * * * 
SEC. 18. EXEMPTION FROM STATE REGULATION OF SECURITIES OF-

FERINGS. 
(a) * * * 
(b) COVERED SECURITIES.—For purposes of this section, the fol-

lowing are covered securities: 
(1) EXCLUSIVE FEDERAL REGISTRATION OF NATIONALLY TRAD-

ED SECURITIES.—A security is a covered security if such secu-
rity is— 

(A) * * * 

* * * * * * * 
(C) øis a security¿ a security of the same issuer that is 

equal in seniority or that is a senior security to a security 
described in subparagraph (A) or (B). 

* * * * * * * 
(c) PRESERVATION OF AUTHORITY.— 

(1) * * * 
(2) PRESERVATION OF FILING REQUIREMENTS.— 

(A) * * * 
(B) PRESERVATION OF FEES.— 

(i) IN GENERAL.—Until otherwise provided by law, 
rule, regulation, or order, or other administrative ac-
tion of any øState, or¿ State or any political subdivi-
sion thereof, adopted after the date of enactment of 
the National Securities Markets Improvement Act of 
1996, filing or registration fees with respect to securi-
ties or securities transactions shall continue to be col-
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lected in amounts determined pursuant to State law 
as in effect on the day before such date. 

* * * * * * * 

SPECIAL POWERS OF COMMISSION 

SEC. 19. (a) * * * 

* * * * * * * 
(d)(1) * * * 

* * * * * * * 
(6) Notwithstanding any other provision of law, neither the Com-

mission nor any other person shall be required to establish any 
procedures not specifically required by the securities laws, as that 
term is defined in section 3(a)(47) of the Securities Exchange Act 
of 1934, or by chapter 5 of title 5, United States Code, in connec-
tion with cooperation, coordination, or consultation with— 

(A) any association referred to øin paragraph (1) of (3)¿ in 
paragraph (1) or (3) or any conference or meeting referred to 
in paragraph (4), while such association, conference, or meet-
ing is carrying out activities in furtherance of the provisions of 
this subsection; or 

* * * * * * * 
(e) For the purposes of evaluating its rules and programs and for 

considering, proposing, adopting, or engaging in rules or programs, 
the Commission is authorized to gather information, communicate 
with investors or other members of the public, and engage in such 
temporary or experimental programs as the Commission in its dis-
cretion determines is in the public interest or for the protection of 
investors. The Commission may delegate to its staff some or all of 
the authority conferred by this subsection. 

INJUNCTIONS AND PROSECUTION OF OFFENSES 

SEC. 20. (a) * * * 

* * * * * * * 
(d) MONEY PENALTIES IN CIVIL ACTIONS.— 

(1) * * * 

* * * * * * * 
(3) PROCEDURES FOR COLLECTION.— 

(A) PAYMENT OF PENALTY TO TREASURY.—A penalty im-
posed under this section shall be payable into the Treasury 
of the United States, except as otherwise provided in sec-
tion 308 of the Sarbanes-Oxley Act of 2002 and section 21F 
of the Securities Exchange Act of 1934. 

* * * * * * * 

JURISDICTION OF OFFENSES AND SUITS 

SEC. 22. (a) The district courts of the United States and United 
States courts of any Territory shall have jurisdiction of offenses 
and violations under this title and under the rules and regulations 
promulgated by the Commission in respect thereto, and, concurrent 
with State and Territorial courts, except as provided in section 16 
with respect to covered class actions, of all suits in equity and ac-
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tions at law brought to enforce any liability or duty created by this 
title. Any such suit or action may be brought in the district where-
in the defendant is found or is an inhabitant or transacts business, 
or in the district where the offer or sale took place, if the defendant 
participated therein, and process in such cases may be served in 
any other district of which the defendant is an inhabitant or wher-
ever the defendant may be found. In any action or proceeding insti-
tuted by the Commission under this title in a United States district 
court for any judicial district, subpoenas issued to compel the at-
tendance of witnesses or the production of documents or tangible 
things (or both) at a hearing or trial may be served at any place 
within the United States. Judgments and decrees so rendered shall 
be subject to review as provided in sections 1254, 1291, 1292, and 
1294 of title 28, United States Code. Except as provided in section 
16(c), no case arising under this title and brought in any State 
court of competent jurisdiction shall be removed to any court of the 
United States. No costs shall be assessed for or against the Com-
mission in any proceeding under this title brought by or against it 
in the Supreme Court or such other courts. 

* * * * * * * 
(c) EXTRATERRITORIAL JURISDICTION.—The jurisdiction of the dis-

trict courts of the United States and the United States courts of any 
Territory described under subsection (a) includes violations of sec-
tion 17(a), and all suits in equity and actions at law under that sec-
tion, involving— 

(1) conduct within the United States that constitutes signifi-
cant steps in furtherance of the violation, even if the securities 
transaction occurs outside the United States and involves only 
foreign investors; or 

(2) conduct occurring outside the United States that has a 
foreseeable substantial effect within the United States. 

* * * * * * * 
SEC. 27A. APPLICATION OF SAFE HARBOR FOR FORWARD-LOOKING 

STATEMENTS. 
(a) * * * 

* * * * * * * 
(c) SAFE HARBOR.— 

(1) IN GENERAL.—Except as provided in subsection (b), in any 
private action arising under this title that is based on an un-
true statement of a material fact or omission of a material fact 
necessary to make the statement not misleading, a person re-
ferred to in subsection (a) shall not be liable with respect to 
any forward-looking statement, whether written or oral, if and 
to the extent that— 

(A) * * * 
(B) the plaintiff fails to prove that the forward-looking 

statement— 
(i) * * * 
(ii) if made by a øbusiness entity;¿ business entity, 

was— 
(I) * * * 

* * * * * * * 
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INVESTMENT COMPANY ACT OF 1940 

TITLE I—INVESTMENT COMPANIES 

* * * * * * * 

GENERAL DEFINITIONS 

SEC. 2. (a) When used in this title, unless the context otherwise 
requires— 

(1) * * * 

* * * * * * * 
(19) ‘‘Interested person’’ of another person means— 

(A) when used with respect to an investment company— 
(i) * * * 

* * * * * * * 
ø(v) any person or any affiliated person of a person (other 

than a registered investment company) that, at any time dur-
ing the 6-month period preceding the date of the determination 
of whether that person or affiliated person is an interested per-
son, has executed any portfolio transactions for, engaged in 
any principal transactions with, or distributed shares for— 

ø(I) the investment company; 
ø(II) any other investment company having the same in-

vestment adviser as such investment company or holding 
itself out to investors as a related company for purposes of 
investment or investor services; or 

ø(III) any account over which the investment company’s 
investment adviser has brokerage placement discretion, 

ø(vi) any person or any affiliated person of a person (other 
than a registered investment company) that, at any time dur-
ing the 6-month period preceding the date of the determination 
of whether that person or affiliated person is an interested per-
son, has loaned money or other property to— 

ø(I) the investment company; 
ø(II) any other investment company having the same in-

vestment adviser as such investment company or holding 
itself out to investors as a related company for purposes of 
investment or investor services; or 

ø(III) any account for which the investment company’s 
investment adviser has borrowing authority,¿ 

(v) any natural person who is a member of a class of persons 
who the Commission, by rule or regulation, determines are un-
likely to exercise an appropriate degree of independence as a re-
sult of— 

(I) a material business or professional relationship with 
such company or any affiliated person of such company; or 

(II) a close familial relationship with any natural person 
who is an affiliated person of such company; 

ø(vii)¿ (vi) any natural person whom the Commission by 
order shall have determined to be an interested person by rea-
son of having had, at any time since the beginning of the last 
øtwo¿ five completed fiscal years of such company, a material 
business or professional relationship with such company or 
with the principal executive officer of such company or with 
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any other investment company having the same investment 
adviser or principal underwriter or with the principal executive 
officer of such other investment company: 

Provided, That no person shall be deemed to be an interested per-
son of an investment company solely by reason of (aa) his being a 
member of its board of directors or advisory board or an owner of 
its securities, or (bb) his membership in the immediate family of 
any person specified in clause (aa) of this proviso; and 

(B) when used with respect to an investment adviser of 
or principal underwriter for any investment company— 

(i) * * * 

* * * * * * * 
For the purposes of this paragraph (19), ‘‘member of the 
immediate family’’ means any parent, spouse of a parent, 
child, spouse of a child, spouse, brother, or sister, and in-
cludes step and adoptive relationships. The Commission 
may modify or revoke any order issued under clause ø(vi)¿ 
(vii) of subparagaph (A) or (B) of this paragraph whenever 
it finds that such order is no longer consistent with the 
facts. No order issued pursuant to clause ø(vi)¿ (vii) of sub-
paragraph (A) or (B) of this paragraph shall become effec-
tive until at least sixty days after the entry thereof, and 
no such order shall affect the status of any person for the 
purposes of this title or for any other purpose for any pe-
riod prior to the effective date of such order. 

* * * * * * * 
(44) ‘‘Securities Act of 1933’’, ‘‘Securities Exchange Act of 

1934’’, ø‘‘Public Utility Holding Company Act of 1935’’,¿ and 
‘‘Trust Indenture Act of 1939’’ means those Acts, respectively, 
as heretofore or hereafter amended. 

* * * * * * * 
(54) The term ‘‘municipal finance adviser’’ has the same 

meaning as in section 3 of the Securities Exchange Act of 1934. 

* * * * * * * 

DEFINITION OF INVESTMENT COMPANY 

SEC. 3. (a) * * * 

* * * * * * * 
(c) Notwithstanding subsection (a), none of the following persons 

is an investment company within the meaning of this title: 
(1) * * * 

* * * * * * * 
ø(8) Any company subject to regulation under the Public 

Utility Holding Company Act of 1935.¿ 
(8) [Repealed] 

* * * * * * * 

INELIGIBILITY OF CERTAIN AFFILIATED PERSONS AND UNDERWRITERS 

SEC. 9. (a) It shall be unlawful for any of the following persons 
to serve or act in the capacity of employee, officer, director, member 
of an advisory board, investment adviser, or depositor of any reg-
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istered investment company, or principal underwriter for any reg-
istered open-end company, registered unit investment trust, or reg-
istered face-amount certificate company: 

(1) any person who within 10 years has been convicted of 
any felony or misdemeanor involving the purchase or sale of 
any security or arising out of such person’s conduct as an un-
derwriter, broker, dealer, investment adviser, municipal securi-
ties dealer, government securities broker, government securi-
ties dealer, bank, transfer agent, credit rating agency, munic-
ipal finance adviser, or entity or person required to be reg-
istered under the Commodity Exchange Act, or as an affiliated 
person, salesman, or employee of any investment company, 
bank, insurance company, or entity or person required to be 
registered under the Commodity Exchange Act; 

(2) any person who, by reason of any misconduct, is perma-
nently or temporarily enjoined by order, judgment, or decree of 
any court of competent jurisdiction from acting as an under-
writer, broker, dealer, investment adviser, municipal securities 
dealer, government securities broker, government securities 
dealer, bank, transfer agent, credit rating agency, municipal fi-
nance adviser, or entity or person required to be registered 
under the Commodity Exchange Act, or as an affiliated person, 
salesman, or employee of any investment company, bank, in-
surance company, or entity or person required to be registered 
under the Commodity Exchange Act, or from engaging in or 
continuing any conduct or practice in connection with any such 
activity or in connection with the purchase or sale of any secu-
rity; or 

* * * * * * * 
(b) The Commission may, after notice and opportunity for hear-

ing, by order prohibit, conditionally or unconditionally, either per-
manently or for such period of time as it in its discretion shall 
deem appropriate in the public interest, any person from serving 
or acting as an employee, officer, director, member of an advisory 
board, investment adviser or depositor of, or principal underwriter 
for, a registered investment company or affiliated person of such 
investment adviser, depositor, or principal underwriter, if such per-
son— 

(1) * * * 

* * * * * * * 
(4) has been found by a foreign financial regulatory authority 

to have— 
(A) * * * 
(B) violated any foreign statute or regulation regarding 

transactions in securities or contracts of sale of a com-
modity for future delivery traded on or subject to the rules 
of a contract market or any board of trade; or 

* * * * * * * 
(d) MONEY PENALTIES IN ADMINISTRATIVE PROCEEDINGS.— 

ø(1) AUTHORITY OF COMMISSION.—In any proceeding¿ 
(1) AUTHORITY OF COMMISSION.— 

(A) IN GENERAL.—In any proceeding instituted pursuant 
to subsection (b) against any person, the Commission may 
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impose a civil penalty if it finds, on the record after notice 
and opportunity for hearing, that such person— 

ø(A)¿ (i) has willfully violated any provision of the 
Securities Act of 1933, the Securities Exchange Act of 
1934, the Investment Advisers Act of 1940, or this 
title, or the rules or regulations thereunder; 

ø(B)¿ (ii) has willfully aided, abetted, counseled, 
commanded, induced, or procured such a violation by 
any other person; or 

ø(C)¿ (iii) has willfully made or caused to be made 
in any registration statement, application, or report 
required to be filed with the Commission under this 
title, any statement which was, at the time and in the 
light of the circumstances under which it was made, 
false or misleading with respect to any material fact, 
or has omitted to state in any such registration state-
ment, application, or report any material fact which 
was required to be stated therein; 

and that such penalty is in the public interest. 
(B) CEASE-AND-DESIST PROCEEDINGS.—In any proceeding 

instituted pursuant to subsection (f) against any person, the 
Commission may impose a civil penalty if it finds, on the 
record after notice and opportunity for hearing, that such 
person— 

(i) is violating or has violated any provision of this 
title, or any rule or regulation thereunder; or 

(ii) is or was a cause of the violation of any provision 
of this title, or any rule or regulation thereunder. 

* * * * * * * 

FUNCTIONS AND ACTIVITIES OF INVESTMENT COMPANIES 

SEC. 12. (a) * * * 

* * * * * * * 
(d)(1)(A) * * * 

* * * * * * * 
(J) The Commission, by rule or regulation, upon its own motion 

or by order upon application, may conditionally or unconditionally 
exempt any person, security, or transaction, or any class or classes 
of persons, securities, or transactions from øany provision of this 
subsection¿ any provision of this paragraph, if and to the extent 
that such exemption is consistent with the public interest and the 
protection of investors. 

* * * * * * * 

CHANGES IN INVESTMENT POLICY 

SEC. 13. (a) No registered investment company shall, unless au-
thorized by the vote of a majority of its outstanding voting securi-
ties— 

(1) * * * 

* * * * * * * 
(3) deviate from its policy in respect of concentration of in-

vestments in any particular industry or group of industries as 
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recited in its registration statement, deviate from any invest-
ment policy which is changeable only if authorized by share-
holder vote, or deviate from any policy recited in its registra-
tion statement pursuant to section 8(b)(3); or 

* * * * * * * 

TRANSACTIONS OF CERTAIN AFFILIATED PERSONS AND UNDERWRITERS 

SEC. 17. (a) * * * 

* * * * * * * 
(f) CUSTODY OF SECURITIES.— 

(1) * * * 

* * * * * * * 
(4) øNo such member¿ No member of a national securities ex-

change which trades in securities for its own account may act 
as custodian except in accordance with rules and regulations 
prescribed by the Commission for the protection of investors. 

* * * * * * * 
(6) The Commission may, after consultation with and taking 

into consideration the views of the Federal banking agencies 
(as defined in section 3 of the Federal Deposit Insurance Act), 
adopt rules and regulations, and issue orders, consistent with 
the protection of investors, prescribing the conditions under 
which a bank, or an affiliated person of a bank, either of which 
is an affiliated person, promoter, organizer, or sponsor of, or 
principal underwriter for, a registered management øcompany 
may serve¿ company, may serve as custodian of that registered 
management company. 

ø(g) The Commission is authorized to require by rules and regu-
lations or orders for the protection of investors that any officer or 
employee of a registered management investment company who 
may singly, or jointly with others, have access to securities or funds 
of any registered company, either directly or through authority to 
draw upon such funds or to direct generally the disposition of such 
securities (unless the officer or employee has such access solely 
through his position as an officer or employee of a bank) be bonded 
by a reputable fidelity insurance company against larceny and em-
bezzlement in such reasonable minimum amounts as the Commis-
sion may prescribe.¿ 

(g) FIDELITY BONDING.— 
(1) IN GENERAL.—The Commission is authorized to require 

that a registered management company provide and maintain 
a fidelity bond against loss as to any officer or employee who 
has access to securities or funds of the company, either directly 
or through authority to draw upon such funds or to direct gen-
erally the disposition of such securities (unless the officer or em-
ployee has such access solely through his position as an officer 
or employee of a bank), in such form and amount as the Com-
mission may prescribe by rule, regulation, or order for the pro-
tection of investors. 

(2) DEFINITIONS.—For purposes of this subsection: 
(A) MANAGEMENT COMPANY.—The term ‘‘management 

company’’ has the meaning given such term under section 
4 of the Investment Company Act of 1940. 
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(B) OFFICER OR EMPLOYEE.—The term ‘‘officer or em-
ployee’’ means— 

(i) any officer or employee of the management com-
pany; and; 

(ii) any officer or employee of any investment adviser 
to the management company, or of any affiliated com-
pany of any such investment adviser, as the Commis-
sion may prescribe by rule, regulation, or order for the 
protection of investors. 

(C) OTHER DEFINITIONS.—The terms ‘‘affiliated company’’ 
and ‘‘investment adviser’’ shall have the meaning given 
such terms under section 2 of the Investment Company Act 
of 1940. 

* * * * * * * 

DISTRIBUTION, REDEMPTION, AND REPURCHASE OF REDEEMABLE 
SECURITIES 

SEC. 22. (a) * * * 

* * * * * * * 
(e) No registered investment company shall suspend the right of 

redemption, or postpone the date of payment or satisfaction upon 
redemption of any redeemable security in accordance with its terms 
for more than seven days after the tender of such security to the 
company or its agent designated for that purpose for redemption, 
except— 

(1) * * * 

* * * * * * * 
The Commission shall by rules and regulations determine the con-
ditions under which (i) trading shall be deemed to be restricted and 
(ii) an emergency shall be deemed to exist within the meaning of 
this subsection. The Commission may, by rules and regulations, 
limit the extent to which a registered open-end investment company 
may own, hold, or invest in illiquid securities or other illiquid prop-
erty. 

* * * * * * * 

ACCOUNTS AND RECORDS 

SEC. 31. (a) MAINTENANCE OF RECORDS.— 
(1) IN GENERAL.—Each registered investment company, and 

each underwriter, broker, dealer, or investment adviser that is 
a majority-owned subsidiary of such a company, shall maintain 
and preserve such records (as defined in section 3(a)(37) of the 
Securities Exchange Act of 1934) for such period or periods as 
the Commission, by rules and regulations, may prescribe as 
necessary or appropriate in the public interest or for the pro-
tection of investors. Each investment adviser that is not a ma-
jority-owned subsidiary of, and each depositor of any registered 
investment company, and each principal underwriter for any 
registered investment company other than a closed-end com-
pany, shall maintain and preserve for such period or periods 
as the Commission shall prescribe by rules and regulations, 
such records as are necessary or appropriate to record such 
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person’s transactions with such registered company. Each per-
son with custody or use of a registered investment company’s se-
curities, deposits, or credits shall maintain and preserve all 
records that relate to the person’s custody or use of the reg-
istered investment company’s securities, deposits, or credits for 
such period or periods as the Commission, by rules and regula-
tions, may prescribe as necessary or appropriate in the public 
interest or for the protection of investors. 

* * * * * * * 
(b) EXAMINATIONS OF RECORDS.— 

ø(1) IN GENERAL.—All records required to be maintained and 
preserved in accordance with subsection (a) shall be subject at 
any time and from time to time to such reasonable periodic, 
special, and other examinations by the Commission, or any 
member or representative thereof, as the Commission may pre-
scribe.¿ 

(1) IN GENERAL.—All records of each registered investment 
company, and each underwriter, broker, dealer, or investment 
adviser that is a majority-owned subsidiary of such a company, 
shall be subject at any time, or from time to time, to such rea-
sonable periodic, special, or other examinations by representa-
tives of the Commission as the Commission deems necessary or 
appropriate in the public interest or for the protection of inves-
tors. 

* * * * * * * 
(4) RECORDS OF PERSONS WITH CUSTODY OR USE.— 

(A) IN GENERAL.—Notwithstanding paragraph (1), 
records of persons with custody or use of a registered in-
vestment company’s securities, deposits, or credits, that re-
late to such custody or use, are subject at any time, or from 
time to time, to such reasonable periodic, special, or other 
examinations and other information and document requests 
by representatives of the Commission as the Commission 
deems necessary or appropriate in the public interest or for 
the protection of investors. 

(B) CERTAIN PERSONS SUBJECT TO OTHER REGULATION.— 
Persons subject to regulation and examination by a Federal 
financial institution regulatory agency (as such term is de-
fined under section 212(c)(2) of title 18, United States Code) 
may satisfy any examination request, information request, 
or document request described under subparagraph (A), by 
providing the Commission with a detailed listing, in writ-
ing, of the registered investment company’s securities, de-
posits, or credits within such person’s custody or use. 

(5) SURVEILLANCE AND RISK ASSESSMENT.—All persons de-
scribed in paragraph (1) are subject at any time, or from time 
to time, to such reasonable periodic, special, or other informa-
tion and document requests by representatives of the Commis-
sion as the Commission by rule or order deems necessary or ap-
propriate to conduct surveillance or risk assessments of the se-
curities markets, persons registered with the Commission under 
this title, or otherwise in furtherance of the purposes of this 
title. 

(6) CONFIDENTIALITY.— 
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(A) IN GENERAL.—Notwithstanding any other provision of 
law, the Commission shall not be compelled to disclose any 
information, documents, records, or reports that relate to 
an examination, surveillance, or risk assessment of a per-
son subject to or described in this section. 

(B) CERTAIN EXCEPTIONS.—Nothing in this subsection 
shall authorize the Commission to withhold information 
from the Congress, prevent the Commission from complying 
with a request for information from any other Federal de-
partment or agency, or the Public Company Accounting 
Oversight Board requesting the information for purposes 
within the scope of its jurisdiction, or prevent the Commis-
sion from complying with an order of a court of the United 
States in an action brought by the United States or the 
Commission against a person subject to or described in this 
section to produce information, documents, records, or re-
ports relating directly to the examination of that person or 
the financial or operational condition of that person or an 
associated or affiliated person of that person. 

(C) TREATMENT UNDER SECTION 552 OF TITLE 5, UNITED 
STATES CODE.—For purposes of section 552 of title 5, 
United States Code, this subsection shall be considered a 
statute described in subsection (b)(3)(B) of that section. 

* * * * * * * 

BREACH OF FIDUCIARY DUTY 

SEC. 36. (a) The Commission is authorized to bring an action in 
the proper district court of the United States, or in the United 
States court of any territory or other place subject to the jurisdic-
tion of the United States, alleging that øa person serving or acting¿ 
a person who is, or at the time of the alleged misconduct was, serv-
ing or acting in one or more of the following capacities has engaged 
within five years of the commencement of the action or is about to 
engage in any act or practice constituting a breach of fiduciary 
duty involving personal misconduct in respect of any registered in-
vestment company for which øsuch person so serves or acts¿ such 
person so serves or acts, or at the time of the alleged misconduct, 
so served or acted— 

(1) * * * 

* * * * * * * 

RULES, REGULATIONS, AND ORDERS; GENERAL POWERS OF 
COMMISSION 

SEC. 38. (a) * * * 
(b) The Commission, by such rules and regulations or order as 

it deems necessary or appropriate in the public interest or for the 
protection of investors, may authorize the filing of any information 
or documents required to be filed with the Commission under this 
title, title II of this Act, the Securities Act of 1933, the Securities 
Exchange Act of 1934, øthe Public Utility Holding Company Act of 
1935,¿ or the Trust Indenture Act of 1939, by incorporating by ref-
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erence any information or documents theretofore or concurrently 
filed with the Commission under this title or any of such Acts. 

* * * * * * * 
(d) GATHERING INFORMATION.—For the purposes of evaluating its 

rules and programs and for considering proposing, adopting, or en-
gaging in rules or programs, the Commission is authorized to gath-
er information, communicate with investors or other members of the 
public, and engage in such temporary or experimental programs as 
the Commission in its discretion determines is in the public interest 
or for the protection of investors. The Commission may delegate to 
its staff some or all of the authority conferred by this subsection. 

* * * * * * * 

ENFORCEMENT OF TITLE 

SEC. 42. (a) * * * 

* * * * * * * 
(e) MONEY PENALTIES IN CIVIL ACTIONS.— 

(1) * * * 

* * * * * * * 
(3) PROCEDURES FOR COLLECTION.— 

(A) PAYMENT OF PENALTY TO TREASURY.—A penalty im-
posed under this section shall be payable into the Treasury 
of the United States, except as otherwise provided in sec-
tion 308 of the Sarbanes-Oxley Act of 2002 and section 21F 
of the Securities Exchange Act of 1934. 

* * * * * * * 

JURISDICTION OF OFFENSES AND SUITS 

SEC. 44. The district courts of the United States and the United 
States courts of any Territory or other place subject to the jurisdic-
tion of the United States shall have jurisdiction of violations of this 
title or the rules, regulations, or orders thereunder, and, concur-
rently with State and Territorial courts, of all suits in equity and 
actions at law brought to enforce any liability or duty created by, 
or to enjoin any violation of, this title or the rules, regulations, or 
orders thereunder. Any criminal proceeding may be brought in the 
district wherein any act or transaction constituting the violation oc-
curred. A criminal proceeding based upon a violation of section 34, 
or upon a failure to file a report or other document required to be 
filed under this title, may be brought in the district wherein the 
defendant is an inhabitant or maintains his principal office or place 
of business. Any suit or action to enforce any liability or duty cre-
ated by, or to enjoin any violation of, this title or rules, regulations, 
or orders thereunder, may be brought in any such district or in the 
district wherein the defendant is an inhabitant or transacts busi-
ness, and process in such cases may be served in any district of 
which the defendant is an inhabitant or transacts business or 
wherever the defendant may be found. In any action or proceeding 
instituted by the Commission under this title in a United States dis-
trict court for any judicial district, subpoenas issued to compel the 
attendance of witnesses or the production of documents or tangible 
things (or both) at a hearing or trial may be served at any place 
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within the United States. Judgments and decrees so rendered shall 
be subject to review as provided in sections 1254, 1291, 1292, and 
1294 of title 28, United States Code. No costs shall be assesssed 
for or against the Commission in any proceeding under this title 
brought by or against the Commission in any court. The Commis-
sion may intervene as a party in any action or suit to enforce any 
liability or duty created by, or to enjoin any noncompliance with, 
section 36(b) of this title at any stage of such action or suit prior 
to final judgment therein. 

* * * * * * * 

LIABILITY OF CONTROLLING PERSONS; PREVENTING COMPLIANCE WITH 
TITLE 

SEC. 48. (a) * * * 
(b) For purposes of any action brought by the Commission under 

subsection (d) or (e) of section 42, any person that knowingly or 
recklessly provides substantial assistance to another person in viola-
tion of a provision of this Act, or of any rule or regulation issued 
under this Act, shall be deemed to be in violation of such provision 
to the same extent as the person to whom such assistance is pro-
vided. 

ø(b)¿ (c) It shall be unlawful for any person without just cause 
to hinder, delay, or obstruct the making, filing, or keeping of any 
information, document, report, record, or account required to be 
made, filed, or kept under any provision of this title or any rule, 
regulation, or order thereunder. 

* * * * * * * 

EFFECT ON EXISTING LAW 

SEC. 50. Except where specific provision is made to the contrary, 
nothing in this title shall affect (1) the jurisdiction of the Commis-
sion under the Securities Act of 1933, the Securities Exchange Act 
of 1934, øthe Public Utility Holding Company Act of 1935,¿ the 
Trust Indenture Act of 1939, or title II of this Act, over any person, 
security, or transaction, or (2) the rights, obligations, duties, or li-
abilities of any person under such Acts; nor shall anything in this 
title affect the jurisdiction of any other commission, board, agency, 
or officer of the United States or of any State or political subdivi-
sion of any State, over any person, security, or transaction, insofar 
as such jurisdiction does not conflict with any provision of this title 
or of any rule, regulation, or order hereunder. 

* * * * * * * 

CAPITAL STRUCTURE 

SEC. 61. (a) Notwithstanding the exemption set forth in section 
6(f), section 18 shall apply to a business development company to 
the same extent as if it were a registered closed-end investment 
company, except as follows: 

(1) * * * 

* * * * * * * 
(3) Notwithstanding section 18(d)— 

(A) * * * 
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(B) a business development company may issue, to its di-
rectors, officers, employees, and general partners, war-
rants, options, and rights to purchase voting securities of 
such company pursuant to an executive compensation 
plan, if— 

(i) * * * 

* * * * * * * 
(iii) no investment adviser of such business develop-

ment company receives any compensation described in 
øparagraph (1) of section 205¿ section 205(a)(1) of title 
II of this Act, except to the extent permitted by 
øclause (A) or (B) of that section¿ section 205(b)(1) or 
(2); and 

* * * * * * * 

INVESTMENT ADVISERS ACT OF 1940 

TITLE II—INVESTMENT ADVISERS 

* * * * * * * 

DEFINITIONS 

SEC. 202. (a) When used in this title, unless the context other-
wise requires, the following definitions shall apply: 

(1) * * * 

* * * * * * * 
(21) ‘‘Securities Act of 1933’’, ‘‘Securities Exchange Act of 

1934’’, ø‘‘Public Utility Holding Company Act of 1935’’,¿ and 
‘‘Trust Indenture Act of 1939’’, mean those Acts, respectively, 
as heretofore or hereafter amended. 

* * * * * * * 
(29) The term ‘‘municipal finance adviser’’ has the same 

meaning as in section 3 of the Securities Exchange Act of 1934. 

* * * * * * * 

REGISTRATION OF INVESTMENT ADVISERS 

SEC. 203. (a) * * * 

* * * * * * * 
(c)(1) An investment adviser, or any person who presently con-

templates becoming an investment adviser, may be registered by 
filing with the Commission an application for registration in such 
form and containing such of the following information and docu-
ments as the Commission, by rule, may prescribe as necessary or 
appropriate in the public interest or for the protection of investors: 

(A) the name and form of organization under which the in-
vestment adviser engages or intends to engage in business; the 
name of the State or other sovereign power under which such 
investment adviser is organized; the location of his or its øprin-
cipal business office¿ principal office and place of business and 
branch offices, if any; the names and addresses of his or its 
partners, officers, directors, and persons performing similar 
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functions or, if such an investment adviser be an individual, of 
such individual; and the number of his or its employees; 

* * * * * * * 
(e) The Commission, by order, shall censure, place limitations on 

the activities, functions, or operations of, suspend for a period not 
exceeding twelve months, or revoke the registration of any invest-
ment adviser if it finds, on the record after notice and opportunity 
for hearing, that such censure, placing of limitations, suspension, 
or revocation is in the public interest and that such investment ad-
viser, or any person associated with such investment adviser, 
whether prior to or subsequent to becoming so associated— 

(1) * * * 
(2) has been convicted within ten years preceding the filing 

of any application for registration or at any time thereafter of 
any felony or misdemeanor or of a substantially equivalent 
crime by a foreign court of competent jurisdiction which the 
Commission finds— 

(A) * * * 
(B) arises out of the conduct of the business of a broker, 

dealer, municipal securities dealer, investment adviser, 
bank, insurance company, government securities broker, 
government securities dealer, fiduciary, transfer agent, 
credit rating agency, municipal finance adviser, foreign 
person performing a function substantially equivalent to 
any of the above, or entity or person required to be reg-
istered under the Commodity Exchange Act or any sub-
stantially equivalent statute or regulation; 

* * * * * * * 
(4) is permanently or temporarily enjoined by order, judg-

ment, or decree of any court of competent jurisdiction, includ-
ing any foreign court of competent jurisdiction, from acting as 
an investment adviser, underwriter, broker, dealer, municipal 
securities dealer, government securities broker, government se-
curities dealer, transfer agent, credit rating agency, municipal 
finance adviser, foreign person performing a function substan-
tially equivalent to any of the above, or entity or person re-
quired to be registered under the Commodity Exchange Act or 
any substantially equivalent statute or regulation, or as an af-
filiated person or employee of any investment company, bank, 
insurance company, foreign entity substantially equivalent to 
any of the above, or entity or person required to be registered 
under the Commodity Exchange Act or any substantially 
equivalent statute or regulation, or from engaging in or con-
tinuing any conduct or practice in connection with any such ac-
tivity, or in connection with the purchase or sale of any secu-
rity. 

* * * * * * * 
(f) The Commission, by order, shall censure or place limitations 

on the activities of any person associated, seeking to become associ-
ated, or, at the time of the alleged misconduct, associated or seek-
ing to become associated with an investment adviser, or suspend 
for a period not exceeding øtwelve months or bar any such person 
from being associated with an investment adviser,¿ 12 months or 

VerDate Mar 15 2010 14:59 Dec 21, 2010 Jkt 099006 PO 00000 Frm 00149 Fmt 6659 Sfmt 6601 E:\HR\OC\HR687P1.XXX HR687P1W
R

ei
er

-A
vi

le
s 

on
 D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 H
E

A
R

IN
G



150 

bar any such person from being associated with an investment ad-
viser, broker, dealer, municipal securities dealer, transfer agent, or 
nationally recognized statistical rating organization, if the Commis-
sion finds, on the record after notice and opportunity for hearing, 
that such censure, placing of limitations, suspension, or bar is in 
the public interest and that such person has committed or omitted 
any act or omission enumerated in paragraph (1), (5), (6), (8), or 
(9) of subsection (e) or has been convicted of any offense specified 
in paragraph (2) or (3) of subsection (e) within ten years of the 
commencement of the proceedings under this subsection, or is en-
joined from any action, conduct, or practice specified in paragraph 
(4) of subsection (e). It shall be unlawful for any person as to whom 
such an order suspending or barring him from being associated 
with an investment adviser is in effect willfully to become, or to be, 
associated with an investment adviser without the consent of the 
Commission, and it shall be unlawful for any investment adviser 
to permit such a person to become, or remain, a person associated 
with him without the consent of the Commission, if such invest-
ment adviser knew, or in the exercise of reasonable care, should 
have known, of such order. 

* * * * * * * 
(i) MONEY PENALTIES IN ADMINISTRATIVE PROCEEDINGS.— 

ø(1) AUTHORITY OF COMMISSION.—In any proceeding¿ 
(1) AUTHORITY OF COMMISSION.— 

(A) IN GENERAL.—In any proceeding instituted pursuant 
to subsection (e) or (f) against any person, the Commission 
may impose a civil penalty if it finds, on the record after 
notice and opportunity for hearing, that such person— 

ø(A)¿ (i) has willfully violated any provision of the 
Securities Act of 1933, the Securities Exchange Act of 
1934, the Investment Company Act of 1940, or this 
title, or the rules or regulations thereunder; 

ø(B)¿ (ii) has willfully aided, abetted, counseled, 
commanded, induced, or procured such a violation by 
any other person; 

ø(C)¿ (iii) has willfully made or caused to be made 
in any application for registration or report required to 
be filed with the Commission under this title, or in 
any proceeding before the Commission with respect to 
registration, any statement which was, at the time 
and in the light of the circumstances under which it 
was made, false or misleading with respect to any ma-
terial fact, or has omitted to state in any such applica-
tion or report any material fact which was required to 
be stated therein; or 

ø(D)¿ (iv) has failed reasonably to supervise, within 
the meaning of subsection (e)(6), with a view to pre-
venting violations of the provisions of this title and the 
rules and regulations thereunder, another person who 
commits such a violation, if such other person is sub-
ject to his supervision; 

and that such penalty is in the public interest. 
(B) CEASE-AND-DESIST PROCEEDINGS.—In any proceeding 

instituted pursuant to subsection (k) against any person, 
the Commission may impose a civil penalty if it finds, on 
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the record after notice and opportunity for hearing, that 
such person— 

(i) is violating or has violated any provision of this 
title, or any rule or regulation thereunder; or 

(ii) is or was a cause of the violation of any provision 
of this title, or any rule or regulation thereunder. 

* * * * * * * 
(k) CEASE-AND-DESIST PROCEEDINGS.— 

(1) * * * 

* * * * * * * 
(4) REVIEW OF TEMPORARY ORDERS.— 

(A) * * * 
(B) JUDICIAL REVIEW.—Within— 

(i) 10 days after the date the respondent was served 
with a temporary cease-and-desist order entered with 
a prior Commission hearing, or 

(ii) 10 days after the Commission renders a decision 
on an application and hearing under subparagraph 
(A), with respect to any temporary cease-and-desist 
order entered without a prior Commission hearing, 

the respondent may apply to the United States district 
court for the district in which the respondent resides or 
has its øprincipal place of business¿ principal office and 
place of business, or for the District of Columbia, for an 
order setting aside, limiting, or suspending the effective-
ness or enforcement of the order, and the court shall have 
jurisdiction to enter such an order. A respondent served 
with a temporary cease-and-desist order entered without a 
prior Commission hearing may not apply to the court ex-
cept after hearing and decision by the Commission on the 
respondent’s application under subparagraph (A) of this 
paragraph. 

* * * * * * * 
(l) ANNUAL ASSESSMENT.— 

(1) IN GENERAL.—The Commission shall, in accordance with 
this subsection, promulgate rules pursuant to which it may col-
lect from investment advisers required to register with the Com-
mission under this title, fees designed to help recover the cost 
of inspections and examinations of registered investment advis-
ers conducted by the Commission pursuant to this title. 

(2) FEE PAYMENT REQUIRED.—An investment adviser shall, at 
the time of registration with the Commission, and each fiscal 
year thereafter during which such adviser is so registered, pay 
to the Commission a fair and reasonable fee determined by the 
Commission. In determining such fee, the Commission shall 
consider objective factors such as— 

(A) the investment adviser’s size; 
(B) the number of clients of the investment adviser; 
(C) the types of clients of the investment adviser; and 
(D) such other relevant factors as the Commission deter-

mines to be appropriate. 
(3) AMOUNT AND USE OF FEES.— 
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(A) MINIMUM AGGREGATE AMOUNT.—The aggregate 
amount of fees determined by the Commission under this 
subsection for any fiscal year shall be greater than the 
amount the Commission spent on inspections and examina-
tions of registered investment advisers during the 2009 fis-
cal year. 

(B) EXCESS FEES.—The Commission may retain any ex-
cess fees collected under this subsection during a fiscal year 
for application towards the costs of inspections and exami-
nations of investment advisers in future fiscal years. 

(4) REVIEW AND ADJUSTMENT OF FEES.—The Commission 
may review fee rates established pursuant to this section before 
the end of any fiscal year and make any appropriate adjust-
ments prior to collecting any such fee in the following fiscal 
year. 

(5) PENALTY FEE.—The Commission shall prescribe by rule or 
regulation an additional fee to be assessed as a penalty for late 
payment of fees required by this subsection. 

(6) JUDICIAL REVIEW.—Increases or decreases in fees made 
pursuant to this section shall not be subject to judicial review. 

SEC. 203A. STATE AND FEDERAL RESPONSIBILITIES. 
(a) ADVISERS SUBJECT TO STATE AUTHORITIES.— 

(1) * * * 
(2) TREATMENT OF CERTAIN MID-SIZED INVESTMENT ADVIS-

ERS.—Notwithstanding paragraph (1), an investment adviser 
that— 

(A) is regulated and examined, or required to be regu-
lated and examined, by a State; and 

(B) has assets under management between— 
(i) the amount specified under subparagraph (A) of 

paragraph (1), as such amount may have been ad-
justed by the Commission pursuant to that subpara-
graph, and 

(ii) $100,000,000, or such higher amount as the 
Commission may, by rule, deem appropriate in accord-
ance with the purposes of this title, 

shall register with, and be subject to examination by, such 
State. The Commission shall publish a list of the States 
that regulate and examine, or require regulation and exam-
ination of, investment advisers to which the requirements of 
this paragraph apply. 

ø(2)¿ (3) DEFINITION.—For purposes of this subsection, the 
term ‘‘assets under management’’ means the securities port-
folios with respect to which an investment adviser provides 
continuous and regular supervisory or management services. 

* * * * * * * 

ANNUAL AND OTHER REPORTS 

SEC. 204. (a) * * * 

* * * * * * * 
(d) RECORDS OF PERSONS WITH CUSTODY OR USE.— 

(1) IN GENERAL.—Records of persons with custody or use of 
a client’s securities, deposits, or credits, that relate to such cus-
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tody or use, are subject at any time, or from time to time, to 
such reasonable periodic, special, or other examinations and 
other information and document requests by representatives of 
the Commission as the Commission deems necessary or appro-
priate in the public interest or for the protection of investors. 

(2) CERTAIN PERSONS SUBJECT TO OTHER REGULATION.—Per-
sons subject to regulation and examination by a Federal finan-
cial institution regulatory agency (as such term is defined 
under section 212(c)(2) of title 18, United States Code) may sat-
isfy any examination request, information request, or document 
request described under paragraph (1), by providing the Com-
mission with a detailed listing, in writing, of the client’s securi-
ties, deposits, or credits within such person’s custody or use. 

(e) SURVEILLANCE AND RISK ASSESSMENT.—All persons described 
in subsection (a) are subject at any time, or from time to time, to 
such reasonable periodic, special, or other information and docu-
ment requests by representatives of the Commission as the Commis-
sion by rule or order deems necessary or appropriate to conduct sur-
veillance or risk assessments of the securities markets, persons reg-
istered with the Commission under this title, or otherwise in fur-
therance of the purposes of this title. 

(f) CONFIDENTIALITY.— 
(1) IN GENERAL.—Notwithstanding any other provision of 

law, the Commission shall not be compelled to disclose any in-
formation, documents, records, or reports that relate to an ex-
amination of a person subject to or described in this section. 

(2) CERTAIN EXCEPTIONS.—Nothing in this subsection shall 
authorize the Commission to withhold information from Con-
gress, prevent the Commission from complying with a request 
for information from any other Federal department or agency, 
the Public Company Accounting Oversight Board, or a self-reg-
ulatory organization requesting the information for purposes 
within the scope of its jurisdiction, or prevent the Commission 
from complying with an order of a court of the United States 
in an action brought by the United States or the Commission 
against a person subject to or described in this section to 
produce information, documents, records, or reports relating di-
rectly to the examination of that person or the financial or oper-
ational condition of that person or an associated or affiliated 
person of that person. 

(3) TREATMENT UNDER SECTION 552 OF TITLE 5, UNITED 
STATES CODE.—For purposes of section 552 of title 5, United 
States Code, this subsection shall be considered a statute de-
scribed in subsection (b)(3)(B) of that section. 

* * * * * * * 

INVESTMENT ADVISORY CONTRACTS 

SEC. 205. (a) No investment adviserø, unless exempt from reg-
istration pursuant to section 203(b),¿ registered or required to be 
registered with the Commission shall ømake use of the mails or any 
means or instrumentality of interstate commerce, directly or indi-
rectly, to¿ enter into, extend, or renew any investment advisory 
contract, or in any way øto¿ perform any investment advisory con-
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tract entered into, extended, or renewed on or after the effective 
date of this title, if such contract— 

(1) * * * 

* * * * * * * 
(f) AUTHORITY TO RESTRICT MANDATORY PRE-DISPUTE ARBITRA-

TION.—The Commission, by rule, may prohibit, or impose conditions 
or limitations on the use of, agreements that require customers or 
clients of any investment adviser to arbitrate any future dispute be-
tween them arising under the Federal securities laws, the rules and 
regulations thereunder, or the rules of a self-regulatory organization 
if it finds that such prohibition, imposition of conditions, or limita-
tions are in the public interest and for the protection of investors. 

PROHIBITED TRANSACTIONS BY REGISTERED INVESTMENT ADVISERS 

SEC. 206. It shall be unlawful for any investment adviser, by use 
of the mails or any means or instrumentality of interstate com-
merce, directly or indirectly— 

(1) * * * 

* * * * * * * 
(3) acting as principal for his own account, knowingly to sell 

any security to or purchase any security from a client, or act-
ing as broker for a person other than such client, knowingly to 
effect any sale or purchase of any security for the account of 
such client, without disclosing to such client in writing before 
the completion of such transaction the capacity in which he is 
acting and obtaining the consent of the client to such trans-
action. The prohibitions of this paragraph (3) shall not apply 
to any transaction with a customer of a broker or dealer if such 
broker or dealer is not acting as an investment adviser in rela-
tion to such transaction; or 

* * * * * * * 

ENFORCEMENT OF TITLE 

SEC. 209. (a) * * * 

* * * * * * * 
(e) MONEY PENALTIES IN CIVIL ACTIONS.— 

(1) * * * 

* * * * * * * 
(3) PROCEDURES FOR COLLECTION.— 

(A) PAYMENT OF PENALTY TO TREASURY.—A penalty im-
posed under this section shall be payable into the Treasury 
of the United States, except as otherwise provided in sec-
tion 308 of the Sarbanes-Oxley Act of 2002 and section 21F 
of the Securities Exchange Act of 1934. 

* * * * * * * 
(f) AIDING AND ABETTING.—For purposes of any action brought by 

the Commission under subsection (e), any person that knowingly or 
recklessly has aided, abetted, counseled, commanded, induced, or 
procured a violation of any provision of this Act, or of any rule, reg-
ulation, or order hereunder, shall be deemed to be in violation of 
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such provision, rule, regulation, or order to the same extent as the 
person that committed such violation. 

(g) ENFORCEMENT BY NATIONAL SECURITIES ASSOCIATIONS.—The 
Commission may permit or require a national securities association 
registered under the Securities Exchange Act of 1934 to enforce com-
pliance by its members and persons associated with its members 
with the provisions of this Act, the rules and regulations thereunder, 
and to adopt such rules (subject to any rule or order of the Commis-
sion pursuant to the Securities Exchange Act of 1934) as the asso-
ciation may deem necessary and in the public interest to further the 
purposes of this Act. 

* * * * * * * 

RULES, REGULATIONS, AND ORDERS 

SEC. 211. (a) * * * 

* * * * * * * 
(e) For the purposes of evaluating its rules and programs and for 

considering proposing, adopting, or engaging in rules or programs, 
the Commission is authorized to gather information, communicate 
with investors or other members of the public, and engage in such 
temporary or experimental programs as the Commission in its dis-
cretion determines is in the public interest or for the protection of 
investors. The Commission may delegate to its staff some or all of 
the authority conferred by this subsection. 

(f) STANDARD OF CONDUCT.— 
(1) IN GENERAL.—The Commission shall promulgate rules to 

provide that the standard of conduct for all brokers, dealers, 
and investment advisers, when providing personalized invest-
ment advice about securities to retail customers (and such other 
customers as the Commission may by rule provide), shall be to 
act in the best interest of the customer without regard to the fi-
nancial or other interest of the broker, dealer, or investment ad-
viser providing the advice. In accordance with such rules, any 
material conflicts of interest shall be disclosed and may be con-
sented to by the customer. Such rules shall provide that such 
standard of conduct shall be no less stringent than the stand-
ard applicable to investment advisers under section 206(1) and 
(2) of this Act when providing personalized investment advice 
about securities, except the Commission shall not ascribe a 
meaning to the term ‘‘customer’’ that would include an investor 
in a private fund managed by an investment adviser, where 
such private fund has entered into an advisory contract with 
such adviser. The receipt of compensation based on commission 
or fees shall not, in and of itself, be considered a violation of 
such standard applied to a broker, dealer, or investment ad-
viser. 

(2) RETAIL CUSTOMER DEFINED.—For purposes of this sub-
section, the term ‘‘retail customer’’ means a natural person, or 
the legal representative of such natural person, who— 

(A) receives personalized investment advice about securi-
ties from a broker, dealer, or investment adviser; and 

(B) uses such advice primarily for personal, family, or 
household purposes. 

(g) OTHER MATTERS.—The Commission shall— 
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(1) facilitate the provision of simple and clear disclosures to 
investors regarding the terms of their relationships with bro-
kers, dealers, and investment advisers, including any material 
conflicts of interest; and 

(2) examine and, where appropriate, promulgate rules prohib-
iting or restricting certain sales practices, conflicts of interest, 
and compensation schemes for brokers, dealers, and investment 
advisers that the Commission deems contrary to the public in-
terest and the protection of investors. 

(h) HARMONIZATION OF ENFORCEMENT.—The enforcement author-
ity of the Commission with respect to violations of the standard of 
conduct applicable to an investment adviser shall include— 

(1) the enforcement authority of the Commission with respect 
to such violations provided under this Act, and 

(2) the enforcement authority of the Commission with respect 
to violations of the standard of conduct applicable to a broker 
or dealer providing personalized investment advice about secu-
rities to a retail customer under the Securities Exchange Act of 
1934, including the authority to impose sanctions for such vio-
lations, and 

the Commission shall seek to prosecute and sanction violators of the 
standard of conduct applicable to an investment advisor under this 
Act to same extent as the Commission prosecutes and sanctions vio-
lators of the standard of conduct applicable to a broker or dealer 
providing personalized investment advice about securities to a retail 
customer under the Securities Exchange Act of 1934. 

* * * * * * * 

COURT REVIEW OF ORDERS 

SEC. 213. (a) Any person or party aggrieved by an order issued 
by the Commission under this title may obtain a review of such 
order in the court of appeals of the United States within any circuit 
wherein such person resides or has his øprincipal place of busi-
ness¿ principal office and place of business, or in the United States 
Court of Appeals for the District of Columbia, by filing in such 
court, within sixty days after the entry of such order, a written pe-
tition praying that the order of the Commission be modified or set 
aside in whole or in part. A copy of such petition shall be forthwith 
transmitted by the clerk of the court to any member of the Com-
mission, or any officer thereof designated by the Commission for 
that purpose, and thereupon the Commission shall file in the court 
the record upon which the order complained of was entered, as pro-
vided in section 2112 of title 28, United States Code. Upon the fil-
ing of such petition such court shall have jurisdiction, which upon 
the filing of the record shall be exclusive, to affirm, modify, or set 
aside such order, in whole or in part. No objection to the order of 
the Commission shall be considered by the court unless such objec-
tion shall have been urged before the Commission or unless there 
were reasonable grounds for failure so to do. The findings of the 
Commission as to the facts, if supported by substantial evidence, 
shall be conclusive. If application is made to the court for leave to 
adduce additional evidence, and it is shown to the satisfaction of 
the court that such additional evidence is material and that there 
were reasonable grounds for failure to adduce such evidence in the 
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proceeding before the Commission, the court may order such addi-
tional evidence to be taken before the Commission and to be ad-
duced upon the hearing in such manner and upon such terms and 
conditions as to the court may seem proper. The Commission may 
modify its findings as to the facts by reason of the additional evi-
dence so taken, and it shall file with the court such modified or 
new findings, which, if supported by substantial evidence, shall be 
conclusive, and its recommendation, if any, for the modification or 
setting aside of the original order. The judgment and decree of the 
court affirming, modifying, or setting aside, in whole or in part, any 
such order of the Commission shall be final, subject to review by 
the Supreme Court of the United States upon certiorari or certifi-
cation as provided in section 1254 of title 28, United States Code. 

* * * * * * * 

JURISDICTION OF OFFENSES AND SUITS 

SEC. 214. øThe district¿ 
(a) IN GENERAL.—The district courts of the United States and the 

United States courts of any Territory or other place subject to the 
jurisdiction of the United States shall have jurisdiction of violations 
of this title or the rules, regulations, or orders thereunder, and, 
concurrently with State and Territorial courts, of all suits in equity 
and actions at law brought to enforce any liability or duty created 
by, or to enjoin any violation of this title or the rules, regulations, 
or orders thereunder. Any criminal proceeding may be brought in 
the district wherein any act or transaction constituting the viola-
tion occurred. Any suit or action to enforce any liability or duty cre-
ated by, or to enjoin any violation of this title or rules, regulations, 
or orders thereunder, may be brought in any such district or in the 
district wherein the defendant is an inhabitant or transacts busi-
ness, and process in such cases may be served in any district of 
which the defendant is an inhabitant or transacts business or 
wherever the defendant may be found. In any action or proceeding 
instituted by the Commission under this title in a United States dis-
trict court for any judicial district, subpoenas issued to compel the 
attendance of witnesses or the production of documents or tangible 
things (or both) at a hearing or trial may be served at any place 
within the United States. Judgments and decrees so rendered shall 
be subject to review as provided in sections 1254, 1291, 1292, and 
1294 of title 28, United States Code. No costs shall be assessed for 
or against the Commission in any proceeding under this title 
brought by or against the Commission in any court. 

(b) EXTRATERRITORIAL JURISDICTION.—The jurisdiction of the dis-
trict courts of the United States and the United States courts of any 
Territory or other place subject to the jurisdiction of the United 
States described under subsection (a) includes violations of section 
206, and all suits in equity and actions at law under that section, 
involving— 

(1) conduct within the United States that constitutes signifi-
cant steps in furtherance of the violation, even if the violation 
is committed by a foreign adviser and involves only foreign in-
vestors; or 
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(2) conduct occurring outside the United States that has a 
foreseeable substantial effect within the United States. 

* * * * * * * 
SEC. 222. STATE REGULATION OF INVESTMENT ADVISERS. 

(a) * * * 
(b) DUAL COMPLIANCE PURPOSES.—No State may enforce any law 

or regulation that would require an investment adviser to maintain 
any books or records in addition to those required under the laws 
of the State in which it maintains its øprincipal place of business¿ 
principal office and place of business, if the investment adviser— 

(1) is registered or licensed as such in the State in which it 
maintains its øprincipal place of business¿ principal office and 
place of business; and 

(2) is in compliance with the applicable books and records re-
quirements of the State in which it maintains its øprincipal 
place of business¿ principal office and place of business. 

(c) LIMITATION ON CAPITAL AND BOND REQUIREMENTS.—No State 
may enforce any law or regulation that would require an invest-
ment adviser to maintain a higher minimum net capital or to post 
any bond in addition to any that is required under the laws of the 
State in which it maintains its øprincipal place of business¿ prin-
cipal office and place of business, if the investment adviser— 

(1) is registered or licensed as such in the State in which it 
maintains its øprincipal place of business¿ principal office and 
place of business; and 

(2) is in compliance with the applicable net capital or bond-
ing requirements of the State in which it maintains its øprin-
cipal place of business¿ principal office and place of business. 

* * * * * * * 

SARBANES-OXLEY ACT OF 2002 

SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 
(a) * * * 
(b) TABLE OF CONTENTS.—The table of contents for this Act is as 

follows: 
* * * * * * * 

TITLE I—PUBLIC COMPANY ACCOUNTING OVERSIGHT BOARD 

* * * * * * * 
Sec. 110. Definitions. 
Sec. 111. Ombudsman. 

* * * * * * * 

TITLE VI—COMMISSION RESOURCES AND AUTHORITY 

* * * * * * * 
Sec. 605. Access to grand jury information. 

SEC. 2. DEFINITIONS. 
(a) IN GENERAL.—In this Act, the following definitions shall 

apply: 
(1) * * * 

* * * * * * * 
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(5) BOARD.—The term ‘‘Board’’ means the øPublic Company 
Accounting Oversight Board¿ Auditing Oversight Board estab-
lished under section 101. 

* * * * * * * 
(9) PERSON ASSOCIATED WITH A PUBLIC ACCOUNTING FIRM.— 

(A) * * * 

* * * * * * * 
(C) INVESTIGATIVE AND ENFORCEMENT AUTHORITY.—For 

purposes of the provisions of sections 3(c), 101(c), 105, and 
107(c) and Board or Commission rules thereunder, except 
to the extent specifically excepted by such rules, the terms 
defined in subparagraph (A) shall include any person asso-
ciated, seeking to become associated, or formerly associated 
with a public accounting firm, except— 

(i) the authority to conduct an investigation of such 
person under section 105(b) shall apply only with re-
spect to any act or practice, or omission to act, while 
such person was associated or seeking to become associ-
ated with a registered public accounting firm; and 

(ii) the authority to commence a proceeding under 
section 105(c)(1), or impose disciplinary sanctions 
under section 105(c)(4), against such person shall 
apply only on— 

(I) the basis of conduct occurring while such per-
son was associated or seeking to become associated 
with a registered public accounting firm; or 

(II) non-cooperation as described in section 
105(b)(3) with respect to a demand in a Board in-
vestigation for testimony, documents, or other in-
formation relating to a period when such person 
was associated or seeking to become associated 
with a registered public accounting firm. 

* * * * * * * 
(17) FOREIGN AUDITOR OVERSIGHT AUTHORITY.—The term 

‘‘foreign auditor oversight authority’’ means any governmental 
body or other entity empowered by a foreign government to con-
duct inspections of public accounting firms or otherwise to ad-
minister or enforce laws related to the regulation of public ac-
counting firms. 

* * * * * * * 

TITLE I—øPUBLIC COMPANY ACCOUNT-
ING OVERSIGHT BOARD¿ AUDITING 
OVERSIGHT BOARD 

SEC. 101. ESTABLISHMENT; ADMINISTRATIVE PROVISIONS. 
(a) ESTABLISHMENT OF BOARD.—There is established the øPublic 

Company Accounting Oversight Board¿ Auditing Oversight Board, 
to oversee the audit of øpublic companies¿ companies that are sub-
ject to the securities laws, and related matters, in order to protect 
the interests of investors and further the public interest in the 
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preparation of informative, accurate, and independent audit reports 
øfor companies the securities of which are sold to, and held by and 
for, public investors¿. The Board shall be a body corporate, operate 
as a nonprofit corporation, and have succession until dissolved by 
an Act of Congress. 

* * * * * * * 
(c) DUTIES OF THE BOARD.—The Board shall, subject to action by 

the Commission under section 107, and once a determination is 
made by the Commission under subsection (d) of this section— 

(1) register public accounting firms that prepare audit re-
ports for øissuers¿ issuers, brokers, and dealers, in accordance 
with section 102; 

(2) establish or adopt, or both, by rule, auditing, quality con-
trol, ethics, independence, and other standards relating to the 
preparation of audit reports for øissuers¿ issuers, brokers, and 
dealers, in accordance with section 103; 

* * * * * * * 
(e) BOARD MEMBERSHIP.— 

(1) COMPOSITION.—The Board shall have 5 members, ap-
pointed from among prominent individuals of integrity and 
reputation who have a demonstrated commitment to the inter-
ests of investors and the public, and an understanding of the 
responsibilities for and nature of the financial disclosures re-
quired of øissuers¿ issuers, brokers, and dealers under the se-
curities laws and the obligations of accountants with respect to 
the preparation and issuance of audit reports with respect to 
such disclosures. 

* * * * * * * 
(i) CONGRESSIONAL ACCESS TO INFORMATION.—Nothing in this 

section shall— 
(1) affect the Board’s obligations, if any, to provide access to 

records under the Right to Financial Privacy Act; or 
(2) authorize the Board to withhold information from Con-

gress or prevent the Board from complying with an order of a 
court of the United States in an action commenced by the 
United States or the Board. 

SEC. 102. REGISTRATION WITH THE BOARD. 
(a) MANDATORY REGISTRATION.—øBeginning 180 days after the 

date of the determination of the Commission under section 101(d), 
it¿ It shall be unlawful for any person that is not a registered pub-
lic accounting firm to prepare or issue, or to participate in the 
preparation or issuance of, any audit report with respect to any 
øissuer¿ issuer, broker, or dealer. 

(b) APPLICATIONS FOR REGISTRATION.— 
(1) * * * 
(2) CONTENTS OF APPLICATIONS.—Each public accounting 

firm shall submit, as part of its application for registration, in 
such detail as the Board shall specify— 

(A) the names of all øissuers¿ issuers, brokers, and deal-
ers for which the firm prepared or issued audit reports 
during the immediately preceding calendar year, and for 
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which the firm expects to prepare or issue audit reports 
during the current calendar year; 

* * * * * * * 
(G) copies of any periodic or annual disclosure filed by 

an øissuer¿ issuer, broker, or dealer with the Commission 
during the immediately preceding calendar year which dis-
closes accounting disagreements between such øissuer¿ 
issuer, broker, or dealer and the firm in connection with an 
audit report furnished or prepared by the firm for such 
øissuer¿ issuer, broker, or dealer; and 

* * * * * * * 
(3) CONSENTS.—Each application for registration under this 

subsection shall include— 
(A) a consent executed by the public accounting firm to 

cooperation in and compliance with any request for testi-
mony or the production of documents made øby the Board¿ 
by the Commission or the Board in the furtherance of its 
authority and responsibilities under this title (and an 
agreement to secure and enforce similar consents from 
each of the associated persons of the public accounting 
firm as a condition of their continued employment by or 
other association with such firm); and 

* * * * * * * 
SEC. 103. AUDITING, QUALITY CONTROL, AND INDEPENDENCE STAND-

ARDS AND RULES. 
(a) AUDITING, QUALITY CONTROL, AND ETHICS STANDARDS.— 

(1) IN GENERAL.—The Board shall, by rule, establish, includ-
ing, to the extent it determines appropriate, through adoption 
of standards proposed by 1 or more professional groups of ac-
countants designated pursuant to paragraph (3)(A) or advisory 
groups convened pursuant to paragraph (4), and amend or oth-
erwise modify or alter, such auditing and related attestation 
standards, such quality control standards, øand such ethics 
standards¿ such ethics standards, and such independence 
standards to be used by registered public accounting firms in 
the preparation and issuance of audit reports, as required by 
this Act or the rules of the Commission, or as may be nec-
essary or appropriate in the public interest or for the protec-
tion of investors. 

(2) RULE REQUIREMENTS.—In carrying out paragraph (1), the 
Board— 

(A) shall include in the auditing standards that it 
adopts, requirements that each registered public account-
ing firm shall— 

(i) * * * 

* * * * * * * 
(iii) ødescribe in each audit report¿ in each audit re-

port for an issuer, describe the scope of the auditor’s 
testing of the internal control structure and proce-
dures of the issuer, required by section 404(b), and 
present (in such report or in a separate report)— 
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(I) * * * 

* * * * * * * 
(B) shall include, in the quality control standards that it 

adopts with respect to the issuance of audit reports, re-
quirements for every registered public accounting firm re-
lating to— 

(i) monitoring of professional ethics and independ-
ence from øissuers¿ issuers, brokers, and dealers on 
behalf of which the firm issues audit reports; 

* * * * * * * 
SEC. 104. INSPECTIONS OF REGISTERED PUBLIC ACCOUNTING FIRMS. 

(a) IN GENERAL.—The Board shall conduct a continuing program 
of inspections to assess the degree of compliance of each registered 
public accounting firm and associated persons of that firm with this 
Act, the rules of the Board, the rules of the Commission, or profes-
sional standards, in connection with its performance of audits, 
issuance of audit reports, and related matters involving øissuers¿ 
issuers, brokers, and dealers. 

(b) INSPECTION FREQUENCY.— 
(1) IN GENERAL.—Subject to paragraph (2), inspections re-

quired by this section shall be conducted— 
(A) annually with respect to each registered public ac-

counting firm that regularly provides øaudit reports¿ audit 
reports on annual financial statements for more than 100 
issuers; øand¿ 

(B) not less frequently than once every 3 years with re-
spect to each registered public accounting firm that regu-
larly provides øaudit reports¿ audit reports on annual fi-
nancial statements for 100 or fewer issuersø.¿; and 

(C) with respect to each registered public accounting firm 
that regularly provides audit reports and is not described 
under subparagraph (A) or (B), on a basis to be determined 
by the Board, by rule, consistent with the public interest 
and protection of investors. 

* * * * * * * 
SEC. 105. INVESTIGATIONS AND DISCIPLINARY PROCEEDINGS. 

(a) * * * 
(b) INVESTIGATIONS.— 

(1) * * * 

* * * * * * * 
(4) COORDINATION AND REFERRAL OF INVESTIGATIONS.— 

(A) * * * 
(B) REFERRAL.—The Board may refer an investigation 

under this section— 
(i) * * * 
(ii) to a self-regulatory organization, in the case of an 

investigation that concerns an audit report for a broker 
or dealer that is subject to the jurisdiction of such self- 
regulatory organization; 

ø(ii)¿ (iii) to any other Federal functional regulator 
(as defined in section 509 of the Gramm-Leach-Bliley 
Act (15 U.S.C. 6809)), in the case of an investigation 
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that concerns an audit report for an institution that is 
subject to the jurisdiction of such regulator; and 

ø(iii)¿ (iv) at the direction of the Commission, to— 
(I) * * * 

* * * * * * * 
(5) USE OF DOCUMENTS.— 

(A) CONFIDENTIALITY.—Except as provided in øsubpara-
graph (B)¿ subparagraphs (B) and (C), all documents and 
information prepared or received by or specifically for the 
Board, and deliberations of the Board and its employees 
and agents, in connection with an inspection under section 
104 or with an investigation under this section, shall be 
confidential and privileged as an evidentiary matter (and 
shall not be subject to civil discovery or other legal proc-
ess) in any proceeding in any Federal or State court or ad-
ministrative agency, and shall be exempt from disclosure, 
in the hands of an agency or establishment of the Federal 
Government, under the Freedom of Information Act (5 
U.S.C. 552a), or otherwise, unless and until presented in 
connection with a public proceeding or released in accord-
ance with subsection (c). 

(B) AVAILABILITY TO GOVERNMENT AGENCIES.—Without 
the loss of its status as confidential and privileged in the 
hands of the Board, all information referred to in subpara-
graph (A) may— 

(i) * * * 
(ii) in the discretion of the Board, when determined 

by the Board to be necessary to accomplish the pur-
poses of this Act or to protect investors, be made avail-
able to— 

(I) * * * 

* * * * * * * 
(III) State attorneys general in connection with 

any criminal investigation; øand¿ 
(IV) any appropriate State regulatory 

authorityø,¿; and 
(V) a self-regulatory organization, with respect to 

an audit report for a broker or dealer that is sub-
ject to the jurisdiction of such self-regulatory orga-
nization, 

each of which shall maintain such information as confiden-
tial and privileged. 

(C) AVAILABILITY TO FOREIGN OVERSIGHT AUTHORITIES.— 
When in the Board’s discretion it is necessary to accomplish 
the purposes of this Act or to protect investors, and without 
the loss of its status as confidential and privileged in the 
hands of the Board, all information referred to in subpara-
graph (A) that relates to a public accounting firm within 
the inspection authority, or other regulatory or law enforce-
ment jurisdiction, of a foreign auditor oversight authority 
may be made available to the foreign auditor oversight au-
thority if the foreign auditor oversight authority provides 

VerDate Mar 15 2010 14:59 Dec 21, 2010 Jkt 099006 PO 00000 Frm 00163 Fmt 6659 Sfmt 6603 E:\HR\OC\HR687P1.XXX HR687P1W
R

ei
er

-A
vi

le
s 

on
 D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 H
E

A
R

IN
G



164 

such assurances of confidentiality as the Board determines 
appropriate. 

* * * * * * * 
(c) DISCIPLINARY PROCEDURES.— 

(1) * * * 

* * * * * * * 
(6) FAILURE TO SUPERVISE.— 

(A) IN GENERAL.—The Board may impose sanctions 
under this section on a registered accounting firm or upon 
øthe supervisory personnel¿ any person who is, or at the 
time of the alleged failure reasonably to supervise was, a 
supervisory person of such firm, if the Board finds that— 

(i) * * * 

* * * * * * * 
(B) RULE OF CONSTRUCTION.—øNo associated person¿ No 

current or former supervisory person of a registered public 
accounting firm shall be deemed to have failed reasonably 
to supervise øany other person¿ any associated person for 
purposes of subparagraph (A), if— 

(i) * * * 

* * * * * * * 
(7) EFFECT OF SUSPENSION.— 

(A) * * * 
(B) ASSOCIATION WITH AN ISSUER, BROKER, OR DEALER.— 

It shall be unlawful for any person that is suspended or 
barred from being associated with øan issuer under this 
subsection¿ a registered public accounting firm under this 
subsection willfully to become or remain associated with 
øany issuer¿ any issuer, broker, or dealer in an account-
ancy or a financial management capacity, and for øany 
issuer¿ any issuer, broker, or dealer that knew, or in the 
exercise of reasonable care should have known, of such 
suspension or bar, to permit such an association, without 
the consent of the Board or the Commission. 

* * * * * * * 
SEC. 106. FOREIGN PUBLIC ACCOUNTING FIRMS. 

(a) APPLICABILITY TO CERTAIN FOREIGN FIRMS.— 
(1) IN GENERAL.—Any foreign public accounting firm that 

prepares or furnishes an audit report with respect to any 
øissuer¿ issuer, broker, or dealer, shall be subject to this Act 
and the rules of the Board and the Commission issued under 
this Act, in the same manner and to the same extent as a pub-
lic accounting firm that is organized and operates under the 
laws of the United States or any State, except that registration 
pursuant to section 102 shall not by itself provide a basis for 
subjecting such a foreign public accounting firm to the jurisdic-
tion of the Federal or State courts, other than with respect to 
controversies between such firms and the Board. 

(2) BOARD AUTHORITY.—The Board may, by rule, determine 
that a foreign public accounting firm (or a class of such firms) 
that does not issue audit reports nonetheless plays such a sub-
stantial role in the preparation and furnishing of such reports 
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for particular øissuers¿ issuers, brokers, or dealers, that it is 
necessary or appropriate, in light of the purposes of this Act 
and in the public interest or for the protection of investors, 
that such firm (or class of firms) should be treated as a public 
accounting firm (or firms) for purposes of registration under, 
and oversight by the Board in accordance with, this title. 

ø(b) PRODUCTION OF AUDIT WORKPAPERS.— 
ø(1) CONSENT BY FOREIGN FIRMS.—If a foreign public ac-

counting firm issues an opinion or otherwise performs material 
services upon which a registered public accounting firm relies 
in issuing all or part of any audit report or any opinion con-
tained in an audit report, that foreign public accounting firm 
shall be deemed to have consented— 

ø(A) to produce its audit workpapers for the Board or 
the Commission in connection with any investigation by ei-
ther body with respect to that audit report; and 

ø(B) to be subject to the jurisdiction of the courts of the 
United States for purposes of enforcement of any request 
for production of such workpapers. 

ø(2) CONSENT BY DOMESTIC FIRMS.—A registered public ac-
counting firm that relies upon the opinion of a foreign public 
accounting firm, as described in paragraph (1), shall be 
deemed— 

ø(A) to have consented to supplying the audit 
workpapers of that foreign public accounting firm in re-
sponse to a request for production by the Board or the 
Commission; and 

ø(B) to have secured the agreement of that foreign public 
accounting firm to such production, as a condition of its re-
liance on the opinion of that foreign public accounting 
firm.¿ 

(b) PRODUCTION OF DOCUMENTS.— 
(1) PRODUCTION BY FOREIGN FIRMS.—If a foreign public ac-

counting firm issues an audit report, performs audit work, con-
ducts interim reviews, or performs material services upon which 
a registered public accounting firm relies in the conduct of an 
audit or interim review, the foreign public accounting firm 
shall produce its audit work papers and all other documents re-
lated to any such audit work or interim review to the Commis-
sion or the Board when requested by the Commission or the 
Board and the foreign public accounting firm shall be subject 
to the jurisdiction of the courts of the United States for purposes 
of enforcement of any request of such documents. 

(2) OTHER PRODUCTION.—Any registered public accounting 
firm that relies, in whole or in part, on the work of a foreign 
public accounting firm in issuing an audit report, performing 
audit work, or conducting an interim review, shall— 

(A) produce the foreign public accounting firm’s audit 
work papers and all other documents related to any such 
work in response to a request for production by the Com-
mission or the Board; and 

(B) secure the agreement of any foreign public accounting 
firm to such production, as a condition of its reliance on 
the work of that foreign public accounting firm. 

* * * * * * * 
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(d) SERVICE OF REQUESTS OR PROCESS.—Any foreign public ac-
counting firm that performs work for a domestic registered public 
accounting firm shall furnish to the domestic firm a written irrev-
ocable consent and power of attorney that designates the domestic 
firm as an agent upon whom may be served any process, pleadings, 
or other papers in any action brought to enforce this section. Any 
foreign public accounting firm that issues an audit report, performs 
audit work, performs interim reviews, or performs other material 
services upon which a registered public accounting firm relies in the 
conduct of an audit or interim review, shall designate to the Com-
mission or the Board an agent in the United States upon whom may 
be served any process, pleading, or other papers in any action 
brought to enforce this section or any request by the Commission or 
the Board under this section. 

(e) SANCTIONS.—A willful refusal to comply, in whole in or in 
part, with any request by the Commission or the Board under this 
section, shall be a violation of this Act. 

(f) OTHER MEANS OF SATISFYING PRODUCTION OBLIGATIONS.— 
Notwithstanding any other provision of this section, the staff of the 
Commission or Board may allow foreign public accounting firms 
subject to this section to meet production obligations under this sec-
tion though alternate means, such as through foreign counterparts 
of the Commission or Board. 

ø(d)¿ (g) DEFINITION.—In this section, the term ‘‘foreign public 
accounting firm’’ means a public accounting firm that is organized 
and operates under the laws of a foreign government or political 
subdivision thereof. 
SEC. 107. COMMISSION OVERSIGHT OF THE BOARD. 

(a) * * * 

* * * * * * * 
(d) CENSURE OF THE BOARD; OTHER SANCTIONS.— 

(1) * * * 

* * * * * * * 
(3) CENSURE OF BOARD MEMBERS; REMOVAL FROM OFFICE.— 

The Commission may, as necessary or appropriate in the pub-
lic interest, for the protection of investors, or otherwise in fur-
therance of the purposes of this Act or the securities laws, re-
move from office or censure øany member¿ any person who is, 
or at the time of the alleged misconduct was, a member of the 
Board, if the Commission finds, on the record, after notice and 
opportunity for a hearing, that such member— 

(A) * * * 

* * * * * * * 
SEC. 109. FUNDING. 

(a) * * * 

* * * * * * * 
(c) SOURCES AND USES OF FUNDS.— 

(1) * * * 
(2) FUNDS GENERATED FROM THE COLLECTION OF MONETARY 

PENALTIES.—Subject to the availability in advance in an appro-
priations Act, and notwithstanding øsubsection (i)¿ subsection 
(j), all funds collected by the Board as a result of the assess-

VerDate Mar 15 2010 14:59 Dec 21, 2010 Jkt 099006 PO 00000 Frm 00166 Fmt 6659 Sfmt 6601 E:\HR\OC\HR687P1.XXX HR687P1W
R

ei
er

-A
vi

le
s 

on
 D

S
K

G
B

LS
3C

1P
R

O
D

 w
ith

 H
E

A
R

IN
G



167 

ment of monetary penalties shall be used to fund a merit schol-
arship program for undergraduate and graduate students en-
rolled in accredited accounting degree programs, which pro-
gram is to be administered by the Board or by an entity or 
agent identified by the Board. 

(d) ANNUAL ACCOUNTING SUPPORT FEE FOR THE BOARD.— 
(1) * * * 
(2) ASSESSMENTS.—The rules of the Board under paragraph 

(1) shall provide for the equitable allocation, assessment, and 
collection by the Board (or an agent appointed by the Board) 
of the fee established under paragraph (1), among issuers, in 
accordance with subsection (g), øallowing for differentiation 
among classes of issuers, as appropriate¿ and among brokers 
and dealers in accordance with subsection (h), and allowing for 
differentiation among classes of issuers and brokers and deal-
ers, as appropriate. 

(3) BROKERS AND DEALERS.—The rules of the Board under 
paragraph (1) shall provide that the allocation, assessment, and 
collection by the Board (or an agent appointed by the Board) of 
the fee established under paragraph (1) with respect to brokers 
and dealers shall not begin until the first day of the first full 
fiscal year beginning after the date of the enactment of this 
paragraph. 

* * * * * * * 
(h) ALLOCATION OF ACCOUNTING SUPPORT FEES AMONG BROKERS 

AND DEALERS.— 
(1) IN GENERAL.—Any amount due from brokers and dealers 

(or a particular class of such brokers and dealers) under this 
section to fund the budget of the Board shall be allocated 
among and payable by such brokers and dealers (or such bro-
kers and dealers in a particular class, as applicable). A broker 
or dealer’s allocation shall be in proportion to the broker or 
dealer’s net capital compared to the total net capital of all bro-
kers and dealer, in accordance with the rules of the Board. 

(2) OBLIGATION TO PAY.—Every broker or dealer shall pay the 
share of a reasonable annual accounting support fee or fees al-
located to such broker or dealer under this section. 

ø(h)¿ (i) CONFORMING AMENDMENTS.—Section 13(b)(2) of the Se-
curities Exchange Act of 1934 (15 U.S.C. 78m(b)(2)) is amended— 

(1) * * * 

* * * * * * * 
ø(i)¿ (j) RULE OF CONSTRUCTION.—Nothing in this section shall 

be construed to render either the Board, the standard setting body 
referred to in subsection (a), or both, subject to procedures in Con-
gress to authorize or appropriate public funds, or to prevent such 
organization from utilizing additional sources of revenue for its ac-
tivities, such as earnings from publication sales, provided that each 
additional source of revenue shall not jeopardize, in the judgment 
of the Commission, the actual and perceived independence of such 
organization. 

ø(j)¿ (k) START-UP EXPENSES OF THE BOARD.—From the unex-
pended balances of the appropriations to the Commission for fiscal 
year 2003, the Secretary of the Treasury is authorized to advance 
to the Board not to exceed the amount necessary to cover the ex-
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penses of the Board during its first fiscal year (which may be a 
short fiscal year). 
SEC. 110. DEFINITIONS. 

For the purposes of this title, and notwithstanding section 2: 
(1) AUDIT.—The term ‘‘audit’’ means an examination of the fi-

nancial statements, reports, documents, procedures or controls, 
or notices, of any issuer, broker, or dealer by an independent 
public accounting firm in accordance with the rules of the 
Board or the Commission (or, for the period preceding the adop-
tion of applicable rules of the Board under section 103, in ac-
cordance with then-applicable generally accepted auditing and 
related standards for such purposes), for the purpose of express-
ing an opinion on such financial statements, reports, docu-
ments, procedures or controls, or notices. 

(2) AUDIT REPORT.—The term ‘‘audit report’’ means a docu-
ment, report, notice, or other record— 

(A) prepared following an audit performed for purposes of 
compliance by an issuer, broker, or dealer with the require-
ments of the securities laws; and 

(B) in which a public accounting firm either— 
(i) sets forth the opinion of that firm regarding a fi-

nancial statement, report, notice, other document, pro-
cedures, or controls; or 

(ii) asserts that no such opinion can be expressed. 
(3) PROFESSIONAL STANDARDS.—The term ‘‘professional 

standards’’ means— 
(A) accounting principles that are— 

(i) established by the standard setting body described 
in section 19(b) of the Securities Act of 1933, as amend-
ed by this Act, or prescribed by the Commission under 
section 19(a) of that Act (15 U.S.C. 17a(s)) or section 
13(b) of the Securities Exchange Act of 1934 (15 U.S.C. 
78a(m)); and 

(ii) relevant to audit reports for particular issuers, 
brokers, or dealers, or dealt with in the quality control 
system of a particular registered public accounting 
firm; and 

(B) auditing standards, standards for attestation engage-
ments, quality control policies and procedures, ethical and 
competency standards, and independence standards (in-
cluding rules implementing title II) that the Board or the 
Commission determines— 

(i) relate to the preparation or issuance of audit re-
ports for issuers, brokers, or dealers; and 

(ii) are established or adopted by the Board under 
section 103(a), or are promulgated as rules of the Com-
mission. 

(4) BROKER.—The term ‘‘broker’’ means a broker (as such 
term is defined in section 3(a)(4) of the Securities Exchange Act 
of 1934 (15 U.S.C. 78c(a)(4))) that is required to file a balance 
sheet, income statement, or other financial statement under sec-
tion 17(e)(1)(A) of such Act (15 U.S.C. 78q(e)(1)(A)), where such 
balance sheet, income statement, or financial statement is re-
quired to be certified by a registered public accounting firm. 
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(5) DEALER.—The term ‘‘dealer’’ means a dealer (as such term 
is defined in section 3(a)(5) of the Securities Exchange Act of 
1934 (15 U.S.C. 78c(a)(5))) that is required to file a balance 
sheet, income statement, or other financial statement under sec-
tion 17(e)(1)(A) of such Act (15 U.S.C. 78q(e)(1)(A)), where such 
balance sheet, income statement, or financial statement is re-
quired to be certified by a registered public accounting firm. 

(6) SELF-REGULATORY ORGANIZATION.—The term ‘‘self-regu-
latory organization’’ has the same meaning as in section 
3(a)(26) of the Securities Exchange Act of 1934 (15 U.S.C. 
78c(a)(26)). 

SEC. 111. OMBUDSMAN. 
(a) ESTABLISHMENT REQUIRED.—Not later than 180 days after the 

date of enactment of the Investor Protection Act, the Board shall ap-
point an ombudsman for the Board. The Ombudsman shall report 
directly to the Chairman. 

(b) DUTIES OF OMBUDSMAN.—The ombudsman appointed in ac-
cordance with subsection (a) for the Board shall— 

(1) act as a liaison between the Board and— 
(A) any registered public accounting firm or issuer with 

respect to issues or disputes concerning the preparation or 
issuance of any audit report with respect to that issuer; and 

(B) any affected registered public accounting firm or 
issuer with respect to— 

(i) any problem such firm or issuer may have in 
dealing with the Board resulting from the regulatory 
activities of the Board, particularly with regard to the 
implementation of section 404; and 

(ii) issues caused by the relationships of registered 
public accounting firms and issuers generally; and 

(2) assure that safeguards exist to encourage complainants to 
come forward and to preserve confidentiality; and 

(3) carry out such activities, and any other activities assigned 
by the Board, in accordance with guidelines prescribed by the 
Board. 

* * * * * * * 

TITLE III—CORPORATE 
RESPONSIBILITY 

* * * * * * * 
SEC. 308. FAIR FUNDS FOR INVESTORS. 

ø(a) CIVIL PENALTIES ADDED TO DISGORGEMENT FUNDS FOR THE 
RELIEF OF VICTIMS.—If in any judicial or administrative action 
brought by the Commission under the securities laws (as such term 
is defined in section 3(a)(47) of the Securities Exchange Act of 1934 
(15 U.S.C. 78c(a)(47)) the Commission obtains an order requiring 
disgorgement against any person for a violation of such laws or the 
rules or regulations thereunder, or such person agrees in settle-
ment of any such action to such disgorgement, and the Commission 
also obtains pursuant to such laws a civil penalty against such per-
son, the amount of such civil penalty shall, on the motion or at the 
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direction of the Commission, be added to and become part of the 
disgorgement fund for the benefit of the victims of such violation.¿ 

(a) CIVIL PENALTIES TO BE USED FOR THE RELIEF OF VICTIMS.— 
If in any judicial or administrative action brought by the Commis-
sion under the securities laws (as such term is defined in section 
3(a)(47) of the Securities Exchange Act of 1934 (15 U.S.C. 
78c(a)(47)), the Commission obtains a civil penalty against any per-
son for a violation of such laws or the rules and regulations there-
under, or such person agrees in settlement of any such action to 
such civil penalty, the amount of such civil penalty or settlement 
shall, on the motion or at the direction of the Commission, be added 
to and become part of a disgorgement fund or other fund estab-
lished for the benefit of the victims of such violation. 

(b) ACCEPTANCE OF ADDITIONAL DONATIONS.—The Commission is 
authorized to accept, hold, administer, and utilize gifts, bequests 
and devises of property, both real and personal, to the United 
States øfor a disgorgement fund described in subsection (a)¿ for a 
disgorgement fund or other fund described in subsection (a). Such 
gifts, bequests, and devises of money and proceeds from sales of 
other property received as gifts, bequests, or devises shall be depos-
ited øin the disgorgement fund¿ in such fund and shall be avail-
able for allocation in accordance with subsection (a). 

ø(e) DEFINITION.—As used in this section, the term 
‘‘disgorgement fund’’ means a fund established in any administra-
tive or judicial proceeding described in subsection (a).¿ 

* * * * * * * 
SEC. 404. MANAGEMENT ASSESSMENT OF INTERNAL CONTROLS. 

(A) * * *.— 

* * * * * * *. 
(c) EXEMPTION FOR SMALLER ISSUERS.—Subsection (b) shall not 

apply with respect to any audit report prepared for an issuer that 
is not an accelerated filer within the meaning Rule 12b–2 of the 
Commission (17 C.F.R. 240.12b–2). 

TITLE VI—COMMISSION RESOURCES 
AND AUTHORITY 

* * * * * * * 
SEC. 605. ACCESS TO GRAND JURY INFORMATION. 

(a) DISCLOSURE.— 
(1) IN GENERAL.—Upon motion of an attorney for the govern-

ment, a court may direct disclosure of matters occurring before 
a grand jury during an investigation of conduct that may con-
stitute a violation of any provision of the securities laws to the 
Commission for use in relation to any matter within the juris-
diction of the Commission. 

(2) SUBSTANTIAL NEED REQUIRED.—A court may issue an 
order under paragraph (1) only upon a finding of a substantial 
need in the public interest. 

(b) USE OF MATTER.—A person to whom a matter has been dis-
closed under this section shall not use such matter other than for 
the purpose for which such disclosure was authorized. 
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(c) DEFINITIONS.—As used in this section, the terms ‘‘attorney for 
the government’’ and ‘‘grand jury information’’ have the meanings 
given to those terms in section 3322 of title 18, United States Code. 

* * * * * * * 

TRUST INDENTURE ACT OF 1939 

* * * * * * * 

TITLE III—SHORT TITLE 

* * * * * * * 

DEFINITIONS 

SEC. 303. When used in this title, unless the context otherwise 
requires— 

(1) * * * 

* * * * * * * 
ø(17) The terms ‘‘Securities Act of 1933’’, ‘‘Securities Ex-

change Act of 1934’’, and ‘‘Public Utility Holding Company Act 
of 1935’’ shall be deemed to refer, respectively, to such Acts, as 
amended, whether amended prior to or after the enactment of 
this title.¿ 

(17) The terms ‘‘Securities Act of 1933’’ and ‘‘Securities Ex-
change Act of 1934’’ shall be deemed to refer, respectively, to 
such Acts, as amended, whether amended prior to or after the 
enactment of this title. 

* * * * * * * 

EXEMPTED SECURITIES AND TRANSACTIONS 

SEC. 304. (a) * * * 
(b) The provisions of sections 305 and 306 shall not apply (1) to 

any of the transactions exempted from the provisions of section 5 
of the Securities Act of 1933 by section 4 thereof, or (2) to any 
transaction which would be so exempted but for the last sentence 
of paragraph (11) of øsection 2 of such Act¿ section 2(a) of such Act. 

* * * * * * * 

INTEGRATION OF PROCEDURE WITH SECURITIES ACT AND OTHER ACTS 

SEC. 308. (a) The Commission, by such rules and regulations or 
orders as it deems necessary or appropriate in the public interest 
or for the protection of investors, shall authorize the filing of any 
information or documents required to be filed with the Commission 
under this title, or under the øSecurities Act of 1933, the Securities 
Exchange Act of 1934, or the Public Utility Holding Company Act 
of 1935¿ Securities Act of 1933 or the Securities Exchange Act of 
1934, by incorporating by reference any information or documents 
on file with the Commission under this title or under any such Act. 

(b) The Commission, by such rules and regulations or orders as 
it deems necessary or appropriate in the public interest or for the 
protection of investors, shall provide for the consolidation of appli-
cations, reports, and proceedings under this title with registration 
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statements, applications, reports, and proceedings under the øSecu-
rities Act of 1933, the Securities Exchange Act of 1934, or the Pub-
lic Utility Holding Company Act of 1935¿ Securities Act of 1933 or 
the Securities Exchange Act of 1934. 

* * * * * * * 

ELIGIBILITY AND DISQUALIFICATION OF TRUSTEE 

SEC. 310. (a) * * * 

* * * * * * * 
ø(c) APPLICABILITY OF SECTION.—The Public Utility Holding 

Company Act of 1935 shall not be held to establish or authorize the 
establishment of any standards regarding the eligibility and quali-
fications of any trustee or prospective trustee under an indenture 
to be qualified under this title, or regarding the provisions to be in-
cluded in any such indenture with respect to the eligibility and 
qualifications of the trustee thereunder, other than those estab-
lished by the provisions of this section.¿ 

PREFERENTIAL COLLECTION OF CLAIMS AGAINST OBLIGOR 

SEC. 311. (a) * * * 

* * * * * * * 
ø(c) In the exercise by the Commission of any jurisdiction under 

the Public Utility Holding Company Act of 1935 regarding the 
issue or sale, by any registered holding company or a subsidiary 
company thereof, of any security of such issuer or seller or of any 
other company to a person which is trustee under an indenture or 
indentures of such issuer or seller or other company, or of a sub-
sidiary or associate company or affiliate of such issuer or seller or 
other company (whether or not such indenture or indentures are 
qualified or to be qualified under this title), the fact that such 
trustee will thereby become a creditor, directly or indirectly, of any 
of the foregoing shall not constitute a ground for the Commission 
taking adverse action with respect to any application or declara-
tion, or limiting the scope of any rule or regulation which would 
otherwise permit such transaction to take effect; but in any case 
in which such trustee is trustee under an indenture of the company 
of which it will thereby become a creditor, or of any subsidiary 
company thereof, this subsection shall not prevent the Commission 
from requiring (if such requirement would be authorized under the 
provisions of the Public Utility Holding Company Act of 1935) that 
such trustee, as such, shall effectively and irrevocably agree in 
writing, for the benefit of the holders from time to time of the secu-
rities from time to time outstanding under such indenture, to be 
bound by the provisions of this section, subsection (c) of section 
315, and, in case of default (as such term is defined in such inden-
ture), subsection (d) of section 315, as fully as though such provi-
sions were included in such indenture. For the purposes of this 
subsection the terms ‘‘registered holding company’’, ‘‘subsidiary 
company’’, ‘‘associate company’’, and ‘‘affiliate’’ shall have the re-
spective meanings assigned to such terms in section 2(a) of the 
Public Utility Holding Company Act of 1935.¿ 

* * * * * * * 
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REPORTS BY INDENTURE TRUSTEE 

SEC. 313. (a) The indenture trustee shall transmit to the inden-
ture security holders as hereinafter provided, at stated intervals of 
not more than 12 months, a brief report with respect to any of the 
following events which may have occurred within the previous 12 
months (but if no such event has occurred within such period no 
report need be transmitted):— 

(1) * * * 

* * * * * * * 
(4) any change to the amount, interest rate, and maturity 

date of all other indebtedness owing to it in its individual ca-
pacity, on the date of such report, by the obligor upon the in-
denture securities, with a brief description of any property held 
as collateral security therefor, except an indebtedness based 
upon a creditor relationship arising in any manner described 
in paragraphs (2), (3), (4), or (6) of øsubsection (b) of section 
311¿ section 311(b); 

* * * * * * * 

SPECIAL POWERS OF TRUSTEE; DUTIES OF PAYING AGENTS 

SEC. 317. (a) The indenture trustee shall be authorized— 
(1) ø,¿ in the case of a default in payment of the principal 

of any indenture security, when and as the same shall become 
due and payable, or in the case of a default in payment of the 
interest on any such security, when and as the same shall be-
come due and payable and the continuance of such default for 
such period as may be prescribed in such indenture, to recover 
judgment, in its own name and as trustee of an express trust, 
against the obligor upon the indenture securities for the whole 
amount of such principal and interest remaining unpaid; and 

* * * * * * * 

LIABILITY FOR MISLEADING STATEMENTS 

SEC. 323. (a) * * * 
(b) The rights and remedies provided by this title shall be in ad-

dition to any and all other rights and remedies that may exist 
under the øSecurities Act of 1933, or the Securities Exchange Act 
of 1934, or the Public Utility Holding Company Act of 1935¿ Secu-
rities Act of 1933 or the Securities Exchange Act of 1934, or other-
wise at law or in equity; but no person permitted to maintain a suit 
for damages under the provisions of this title shall recover, through 
satisfaction of judgment in one or more actions, a total amount in 
excess of his actual damages on account of the act complained of. 

* * * * * * * 

EFFECT ON EXISTING LAW 

SEC. 326. Except as otherwise expressly provided, nothing in this 
title shall affect (1) the jurisdiction of the Commission under the 
øSecurities Act of 1933, or the Securities Exchange Act of 1934, or 
the Public Utility Holding Company Act of 1935,¿ Securities Act of 
1933 or the Securities Exchange Act of 1934 over any person, secu-
rity, or contract, or (2) the rights, obligations, duties, or liabilities 
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of any person under such Acts; nor shall anything in this title af-
fect the jurisdiction of any other commission, board, agency, or offi-
cer of the United States or of any State or political subdivision of 
any State, over any person or security, insofar as such jurisdiction 
does not conflict with any provision of this title or any rule, regula-
tion, or order thereunder. 

* * * * * * * 

SECURITIES INVESTOR PROTECTION ACT OF 1970 

* * * * * * * 
SEC. 4. SIPC FUND. 

(a) * * * 

* * * * * * * 
(d) REQUIREMENTS RESPECTING ASSESSMENTS AND LINES OF 

CREDIT.— 
(1) ASSESSMENTS.— 

(A) * * * 

* * * * * * * 
(C) MINIMUM ASSESSMENT.—The minimum assessment 

imposed upon each member of SIPC shall be $25 per 
annum through the year ending December 31, 1979, and 
thereafter shall be the amount from time to time set by 
SIPC bylaw, but in no event shall the minimum assess-
ment be greater than ø$150 per annum¿ 0.02 percent of 
the gross revenues from the securities business of such 
member of SIPC. 

* * * * * * * 
(g) SEC LOANS TO SIPC.—In the event that the fund is or may 

reasonably appear to be insufficient for the purposes of this Act, 
the Commission is authorized to make loans to SIPC. At the time 
of application for, and as a condition to, any such loan, SIPC shall 
file with the Commission a statement with respect to the antici-
pated use of the proceeds of the loan. If the Commission deter-
mines that such loan is necessary for the protection of customers 
of brokers or dealers and the maintenance of confidence in the 
United States securities markets and that SIPC has submitted a 
plan which provides as reasonable an assurance of prompt repay-
ment as may be feasible under the circumstances, then the Com-
mission shall so certify to the Secretary of the Treasury, and issue 
notes or other obligations to the Secretary of the Treasury pursu-
ant to subsection (h). If the Commission determines that the 
amount or time for payment of the assessments pursuant to such 
plan would not satisfactorily provide for the repayment of such 
loan, it may, by rules and regulations, impose upon the purchasers 
of equity securities in transactions on national securities exchanges 
and in the over-the-counter markets a transaction fee in such 
amount as at any time or from time to time it may determine to 
be appropriate, but not exceeding one-fiftieth of 1 per centum of the 
purchase price of the securities. No such fee shall be imposed on 
a transaction (as defined by rules or regulations of the Commis-
sion) of less than $5,000. For the purposes of the next preceding 
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sentence, (1) the fee shall be based upon the total dollar amount 
of each purchase; (2) the fee shall not apply to any purchase on a 
national securities exchange or in an over-the-counter market by or 
for the account of a broker or dealer registered under section 15(b) 
of the 1934 Act unless such purchase is for an investment account 
of such broker or dealer (and for this purpose any transfer from a 
trading account to an investment account shall be deemed a pur-
chase at fair market value); and (3) the Commission may, by rule, 
exempt any transaction in the over-the-counter markets or on any 
national securities exchange where necessary to provide for the as-
sessment of fees on purchasers in transactions in such markets and 
exchanges on a comparable basis. Such fee shall be collected by the 
broker or dealer effecting the transaction for or with the purchaser, 
or by such other person as provided by the Commission by rule, 
and shall be paid to SIPC in the same manner as assessments im-
posed pursuant to subsection (c) but without regard to the limits 
on such assessments, or in such other manner as the Commission 
may by rule provide. Any loan made by the Commission to SIPC 
under this subsection shall not be considered to result in a new di-
rect loan obligation or a new loan guarantee commitment for pur-
poses of section 504 of the Federal Credit Reform Act of 1990. 

(h) SEC NOTES ISSUED TO TREASURY.—To enable the Commis-
sion to make loans under subsection (g), the Commission is author-
ized to issue to the Secretary of the Treasury notes or other obliga-
tions in an aggregate amount øof not to exceed $1,000,000,000¿ the 
lesser of $2,500,000,000 or the target amount of the SIPC Fund 
specified in the bylaws of SIPC, in such forms and denominations, 
bearing such maturities, and subject to such terms and conditions, 
as may be prescribed by the Secretary of the Treasury. Such notes 
or other obligations shall bear interest at a rate determined by the 
Secretary of the Treasury, taking into consideration the current av-
erage market yield on outstanding marketable obligations of the 
United States of comparable maturities during the month pre-
ceding the issuance of the notes or other obligations. The Secretary 
of the Treasury may reduce the interest rate if he determines such 
reduction to be in the national interest. The Secretary of the Treas-
ury is authorized and directed to purchase any notes and other ob-
ligations issued hereunder and for that purpose he is authorized to 
use as a public debt transaction the proceeds from the sale of any 
securities issued under the Second Liberty Bond Act, as amended, 
and the purposes for which securities may be issued under that 
Act, as amended, are extended to include any purchase of such 
notes and obligations. The Secretary of the Treasury may at any 
time sell any of the notes or other obligations acquired by him 
under this subsection. All redemptions, purchases, and sales by the 
Secretary of the Treasury of such notes or other obligations shall 
be treated as public debt transactions of the United States. 

* * * * * * * 
SEC. 5. PROTECTION OF CUSTOMERS. 

(a) * * * 
(b) COURT ACTION.— 

(1) * * * 

* * * * * * * 
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(3) APPOINTMENT OF TRUSTEE AND ATTORNEY.—If the court 
issues a protective decree under paragraph (1), such court shall 
forthwith appoint, as trustee for the liquidation of the business 
of the debtor and as attorney for the trustee, such persons as 
SIPC, in its sole discretion, specifies. The persons appointed as 
trustee and as attorney for the trustee may be associated with 
the same firm. SIPC may, in its sole discretion, specify itself 
or one of its employees as trustee in any case in which øSIPC 
has determined that the liabilities of the debtor to unsecured 
general creditors and to subordinated lenders appear to aggre-
gate less than $750,000 and that¿ there appear to be fewer 
than øfive hundred¿ five thousand customers of such debtor. 
No person may be appointed to serve as trustee or attorney for 
the trustee if such person is not disinterested within the mean-
ing of paragraph (6), except that for any specified purpose 
other than to represent a trustee in conducting a liquidation 
proceeding, the trustee may, with the approval of SIPC and the 
court, employ an attorney who is not disinterested. A trustee 
appointed under this paragraph shall qualify by filing a bond 
in the manner prescribed by section 322 of title 11 of the 
United States Code, except that neither SIPC nor any em-
ployee of SIPC shall be required to file a bond when appointed 
as trustee. 

* * * * * * * 
SEC. 9. SIPC ADVANCES. 

(a) ADVANCES FOR CUSTOMERS’ CLAIMS.—In order to provide for 
prompt payment and satisfaction of net equity claims of customers 
of the debtor, SIPC shall advance to the trustee such moneys, not 
to exceed $500,000 for each customer, as may be required to pay 
or otherwise satisfy claims for the amount by which the net equity 
of each customer exceeds his ratable share of customer property, 
except that— 

(1) if all or any portion of the net equity claim of a customer 
in excess of his ratable share of customer property is a claim 
for cash, as distinct from a claim for securities or options on 
futures contracts, the amount advanced to satisfy such claim 
for cash shall not exceed ø$100,000 for each such customer¿ 
the standard maximum cash advance amount for each such 
customer, as determined in accordance with subsection (d); 

* * * * * * * 
(4) no advance shall be made by SIPC to the trustee to pay 

or otherwise satisfy, directly or indirectly, any net equity claim 
of a customer who is a general partner, officer, or director of 
the debtor, a beneficial owner of five per centum or more of 
any class of equity security of the debtor (other than a non-
convertible stock having fixed preferential dividend and liq-
uidation rights), a limited partner with a participation of five 
per centum or more in the net assets or net profits of the debt-
or, an insider, or a person who, directly or indirectly and 
through agreement or otherwise, exercised or had the power to 
exercise a controlling influence over the management or poli-
cies of the debtor; and 

* * * * * * * 
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(d) STANDARD MAXIMUM CASH ADVANCE AMOUNT DEFINED.—For 
purposes of this section, the term ‘‘standard maximum cash advance 
amount’’ means $250,000, as such amount may be adjusted after 
March 31, 2010, as provided under subsection (e). 

(e) INFLATION ADJUSTMENT.— 
(1) IN GENERAL.—No later than April 1, 2010, and every 5 

years thereafter, and subject to the approval of the Commission 
as provided under section 3(e)(2), the Board of Directors of 
SIPC shall determine whether an inflation adjustment to the 
standard maximum cash advance amount is appropriate. If the 
Board of Directors of SIPC determines such an adjustment is 
appropriate, then the standard maximum cash advance amount 
shall be an amount equal to— 

(A) $250,000 multiplied by, 
(B) the ratio of the annual value of the Personal Con-

sumption Expenditures Chain-Type Price Index (or any suc-
cessor index thereto), published by the Department of Com-
merce, for the calendar year preceding the year in which 
such determination is made, to the published annual value 
of such index for the calendar year preceding the year in 
which this subsection was enacted. 

The index values used in calculations under this paragraph 
shall be, as of the date of the calculation, the values most re-
cently published by the Department of Commerce. 

(2) ROUNDING.—If the standard maximum cash advance 
amount determined under paragraph (1) for any period is not 
a multiple of $10,000, the amount so determined shall be 
rounded down to the nearest $10,000. 

(3) PUBLICATION AND REPORT TO THE CONGRESS.—Not later 
than April 5 of any calendar year in which a determination is 
required to be made under paragraph (1)— 

(A) the Commission shall publish in the Federal Register 
the standard maximum cash advance amount; and 

(B) the Board of Directors of SIPC shall submit a report 
to the Congress containing stating the standard maximum 
cash advance amount. 

(4) IMPLEMENTATION PERIOD.—Any adjustment to the stand-
ard maximum cash advance amount shall take effect on Janu-
ary 1 of the year immediately succeeding the calendar year in 
which such adjustment is made. 

(5) INFLATION ADJUSTMENT CONSIDERATIONS.—In making 
any determination under paragraph (1) to increase the stand-
ard maximum cash advance amount, the Board of Directors of 
SIPC shall consider— 

(A) the overall state of the fund and the economic condi-
tions affecting members of SIPC; 

(B) the potential problems affecting members of SIPC; 
and 

(C) such other factors as the Board of Directors of SIPC 
may determine appropriate. 

SEC. 10. DIRECT PAYMENT PROCEDURE. 
(a) DETERMINATION REGARDING DIRECT PAYMENTS.—If SIPC de-

termines that— 
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(1) * * * 

* * * * * * * 
(4) the claims of all customers of the member aggregate less 

than ø$250,000¿ $850,000; 

* * * * * * * 
SIPC may, in its discretion, use the direct payment procedure set 
forth in this section in lieu of instituting a liquidation proceeding 
with respect to such member. 

* * * * * * * 
SEC. 14. PROHIBITED ACTS. 

(a) * * * 

* * * * * * * 
(c) CONCEALMENT OF ASSETS; FALSE STATEMENTS OR CLAIMS.— 

(1) SPECIFIC PROHIBITED ACTS.—Any person who, directly or 
indirectly, in connection with or in contemplation of any liq-
uidation proceeding or direct payment procedure— 

(A) * * * 

* * * * * * * 
shall be fined not more than ø$50,000¿ $250,000 or imprisoned 
for not more than five years, or both. 

(2) FRAUDULENT CONVERSION.—Any person who, directly or 
indirectly steals, embezzles, or fraudulently, or with intent to 
defeat this Act, abstracts or converts to his own use or to the 
use of another any of the moneys, securities, or other assets of 
SIPC, or otherwise defrauds or attempts to defraud SIPC or a 
trustee by any means, shall be fined not more than ø$50,000¿ 
$250,000 or imprisoned not more than five years, or both. 

(d) MISREPRESENTATION OF SIPC MEMBERSHIP OR PROTEC-
TION.— 

(1) IN GENERAL.—Any person who falsely represents by any 
means (including, without limitation, through the Internet or 
any other medium of mass communication), with actual knowl-
edge of the falsity of the representation and with an intent to 
deceive or cause injury to another, that such person, or another 
person, is a member of SIPC or that any person or account is 
protected or is eligible for protection under this Act or by SIPC, 
shall be liable for any damages caused thereby and shall be 
fined not more than $250,000 or imprisoned for not more than 
five years. 

(2) INTERNET SERVICE PROVIDERS.—Any Internet service pro-
vider that, on or through a system or network controlled or op-
erated by the Internet service provider, transmits, routes, pro-
vides connections for, or stores any material containing any 
misrepresentation of the kind prohibited in paragraph (1) shall 
be liable for any damages caused thereby, including damages 
suffered by SIPC, if the Internet service provider— 

(A) has actual knowledge that the material contains a 
misrepresentation of the kind prohibited in paragraph (1), 
or 

(B) in the absence of actual knowledge, is aware of facts 
or circumstances from which it is apparent that the mate-
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rial contains a misrepresentation of the kind prohibited in 
paragraph (1), and 

upon obtaining such knowledge or awareness, fails to act expe-
ditiously to remove, or disable access to, the material. 

(3) INJUNCTIONS.—Any court having jurisdiction of a civil ac-
tion arising under this Act may grant temporary injunctions 
and final injunctions on such terms as the court deems reason-
able to prevent or restrain any violation of paragraph (1) or (2). 
Any such injunction may be served anywhere in the United 
States on the person enjoined, shall be operative throughout the 
United States, and shall be enforceable, by proceedings in con-
tempt or otherwise, by any United States court having jurisdic-
tion over that person. The clerk of the court granting the injunc-
tion shall, when requested by any other court in which enforce-
ment of the injunction is sought, transmit promptly to the other 
court a certified copy of all papers in the case on file in such 
clerk’s office. 

* * * * * * * 
SEC. 16. DEFINITIONS. 

For purposes of this Act, including the application of the Bank-
ruptcy Act to a liquidation proceeding: 

(1) * * * 
ø(2) CUSTOMER.—The term ‘‘customer’’ of a debtor means any 

person (including any person with whom the debtor deals as 
principal or agent) who has a claim on account of securities re-
ceived, acquired, or held by the debtor in the ordinary course 
of its business as a broker or dealer from or for the securities 
accounts of such person for safekeeping, with a view to sale, 
to cover consummated sales, pursuant to purchases, as collat-
eral, security, or for purposes of effecting transfer. The term 
‘‘customer’’ includes any person who has a claim against the 
debtor arising out of sales or conversions of such securities, 
and any person who has deposited cash with the debtor for the 
purpose of purchasing securities, but does not include— 

ø(A) any person to the extent that the claim of such per-
son arises out of transactions with a foreign subsidiary of 
a member of SIPC; or 

ø(B) any person to the extent that such person has a 
claim for cash or securities which by contract, agreement, 
or understanding, or by operation of law, is part of the 
capital of the debtor, or is subordinated to the claims of 
any or all creditors of the debtor, notwithstanding that 
some ground exists for declaring such contract, agreement, 
or understanding void or voidable in a suit between the 
claimant and the debtor.¿ 

(2) CUSTOMER.— 
(A) IN GENERAL.—The term ‘‘customer’’ of a debtor means 

any person (including any person with whom the debtor 
deals as principal or agent) who has a claim on account of 
securities received, acquired, or held by the debtor in the or-
dinary course of its business as a broker or dealer from or 
for the securities accounts of such person for safekeeping, 
with a view to sale, to cover consummated sales, pursuant 
to purchases, as collateral, security, or for purposes of ef-
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fecting transfer. The term ‘‘customer’’ includes any person 
who has a claim against the debtor arising out of sales or 
conversions of such securities. 

(B) INCLUDED PERSONS.—The term ‘‘customer’’ includes— 
(i) any person who has deposited cash with the debt-

or for the purpose of purchasing securities; and 
(ii) any person who has a claim against the debtor 

for, or a claim against the debtor arising out of sales 
or conversions of, cash, securities, futures contracts, or 
options on futures contracts received, acquired, or held 
in a portfolio margining account carried as a securities 
account pursuant to a portfolio margining program ap-
proved by the Commission. 

(C) EXCLUDED PERSONS.—The term ‘‘customer’’ does not 
include— 

(i) any person to the extent that the claim of such 
person arises out of transactions with a foreign sub-
sidiary of a member of SIPC; 

(ii) any person to the extent that such person has a 
claim for cash or securities which by contract, agree-
ment, or understanding, or by operation of law, is part 
of the capital of the debtor, or is subordinated to the 
claims of any or all creditors of the debtor, notwith-
standing that some ground exists for declaring such 
contract, agreement, or understanding void or voidable 
in a suit between the claimant and the debtor; or 

(iii) any person to the extent such person has a claim 
relating to any open repurchase or open reverse repur-
chase agreement. 

For purposes of this paragraph, the term ‘‘repurchase agree-
ment’’ means the sale of a security at a specified price with 
a simultaneous agreement or obligation to repurchase the 
security at a specified price on a specified future date. 

* * * * * * * 
(4) CUSTOMER PROPERTY.—The term ‘‘customer property’’ 

means cash and securities (except customer name securities 
delivered to the customer) at any time received, acquired, or 
held by or for the account of a debtor from or for the securities 
accounts of a customer, and the proceeds of any such property 
transferred by the debtor, including property unlawfully con-
verted. In the case of portfolio margining accounts of customers 
that are carried as securities accounts pursuant to a portfolio 
margining program approved by the Commission, such term 
shall also include futures contracts and options on futures con-
tracts received, acquired, or held by or for the account of a debt-
or from or for such accounts, and the proceeds thereof. The 
term ‘‘customer property’’ includes— 

(A) * * * 

* * * * * * * 
(9) GROSS REVENUES FROM THE SECURITIES BUSINESS.—The 

term ‘‘gross revenues from the securities business’’ means the 
sum of (but without duplication)— 
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(A) * * * 

* * * * * * * 
The term includes revenues earned by a broker or dealer in con-
nection with transactions in customers’ portfolio margining ac-
counts carried as securities accounts pursuant to a portfolio 
margining program approved by the Commission. Such term 
does not include revenues received by a broker or dealer in 
connection with the distribution of shares of a registered open 
end investment company or unit investment trust or revenues 
derived by a broker or dealer from the sale of variable annu-
ities or from the conduct of the business of insurance. 

* * * * * * * 
(11) NET EQUITY.—The term ‘‘net equity’’ means the dollar 

amount of the account or accounts of a customer, to be deter-
mined by— 

ø(A) calculating the sum which would have been owed 
by the debtor to such customer if the debtor had liq-
uidated, by sale or purchase on the filing date, all securi-
ties positions of such customer (other than customer name 
securities reclaimed by such customer); minus¿ 

(A) calculating the sum which would have been owed by 
the debtor to such customer if the debtor had liquidated, by 
sale or purchase on the filing date— 

(i) all securities positions of such customer (other 
than customer name securities reclaimed by such cus-
tomer); and 

(ii) all positions in futures contracts and options on 
futures contracts held in a portfolio margining account 
carried as a securities account pursuant to a portfolio 
margining program approved by the Commission; 
minus 

* * * * * * * 
A claim for a commodity futures contract received, acquired, or 
held in a portfolio margining account pursuant to a portfolio 
margining program approved by the Commission, or a claim 
for a security futures contract, shall be deemed to be a claim 
for the mark-to-market (variation) payments due with respect to 
such contract as of the filing date, and such claim shall be 
treated as a claim for cash. In determining net equity under 
this paragraph, accounts held by a customer in separate capac-
ities shall be deemed to be accounts of separate customers. 

* * * * * * * 

TITLE 18, UNITED STATES CODE 

PART I—CRIMES 

* * * * * * * 

CHAPTER 73—OBSTRUCTION OF JUSTICE 

* * * * * * * 
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§ 1514A. Civil action to protect against retaliation in fraud 
cases 

(a) WHISTLEBLOWER PROTECTION FOR EMPLOYEES OF PUBLICLY 
TRADED COMPANIES.—No company with a class of securities reg-
istered under section 12 of the Securities Exchange Act of 1934 (15 
U.S.C. 78l), or that is required to file reports under section 15(d) 
of the Securities Exchange Act of 1934 (15 U.S.C. 78o(d)), including 
any subsidiary or affiliate whose financial information is included 
in the consolidated financial statements of such company, or any of-
ficer, employee, contractor, subcontractor, or agent of such com-
pany, may discharge, demote, suspend, threaten, harass, or in any 
other manner discriminate against an employee in the terms and 
conditions of employment because of any lawful act done by the 
employee— 

(1) * * * 

* * * * * * * 
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DISSENTING VIEWS 

The catastrophic failures of several large, complex financial insti-
tutions and the massive financial frauds carried out by Bernard 
Madoff and others on Wall Street provide clear evidence that our 
current capital markets regulatory and enforcement structure is in 
need of repair. H.R. 3817, the Investor Protection Act of 2009, in-
corporates several key provisions from the Republican Financial 
Regulatory Reform plan (H.R. 3310), giving the Securities and Ex-
change Commission (SEC) enhanced enforcement powers and pro-
viding victims of financial fraud additional relief. These provisions 
will enhance investor protection, modernize our capital markets 
and begin to restore investor confidence in the SEC. Additionally, 
the legislation contains provisions sponsored by Representatives 
Kevin McCarthy, Chris Lee, and Lynn Jenkins that have already 
passed the House this year. These provisions would close regu-
latory loopholes that prevent the SEC from filing enforcement ac-
tions against formerly associated persons, make needed technical 
corrections to securities laws, and promote transparency in finan-
cial reporting. The bill also includes the provisions of H.R. 2873, in-
troduced by Representative John Campbell and passed by the 
House on December 2, 2009, to provide the SEC with increased en-
forcement powers. 

However, Committee Republicans have serious concerns regard-
ing other provisions of H.R. 3817 that will have potentially harmful 
consequences for U.S. capital markets. Republicans also object to 
the Committee’s hurried consideration of this far-reaching legisla-
tion. 

The Committee held only a single legislative hearing on H.R. 
3817, which addressed only three of the Investor Protection Act’s 
more than sixty sections in any detail. Additionally, the Committee 
did not receive any testimony regarding Title VI of the bill, which 
would amend the Sarbanes-Oxley Act (SOX) for the first time since 
the law’s enactment seven years ago. The former Chairman of the 
Public Company Accounting Oversight Board (PCAOB), Mark 
Olson, wrote to the Majority requesting the changes contained in 
Title VI, however, the Committee never elicited testimony from the 
PCAOB on the need for these SOX amendments. While Titles V 
and VI raise important policy considerations that are worthy of at-
tention, the Committee has failed to conduct any oversight of the 
Securities Investor Protection Corporation (outside of the Madoff 
Ponzi scheme), the PCAOB—whose existing authorities are ex-
panded in Title VI—or the Sarbanes-Oxley Act since 2006, when 
Republicans were in the majority. Furthermore, the U.S. Supreme 
Court has scheduled oral arguments in the case of Free Enterprise 
Fund v. Public Company Accounting Oversight Board for December 
7, 2009. This important case is expected to determine the constitu-
tionality of both the PCAOB and Sarbanes-Oxley. It seems pre-
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mature to significantly amend the statute until the Supreme Court 
decides its constitutionality. Again, no testimony was ever received 
by the Committee regarding this important Constitutional concern. 

The useful reforms contained in H.R. 3817 are overshadowed by 
the bill’s failure to fundamentally reform the SEC, whose short-
comings were exposed by the Madoff scandal and by the spectac-
ular collapse of Bear Stearns and Lehman Brothers, both of which 
operated under the SEC’s regulatory purview. The bill dramatically 
increases the SEC’s taxing authority but does little to reform the 
agency’s outdated, ineffective, and siloed structure. The recent SEC 
Inspector General’s report detailing the massive failure by the SEC 
staff to detect the Madoff Ponzi scheme is the best evidence for 
SEC reform. The Office of Compliance, Inspections and Examina-
tions (OCIE) needs to be eliminated and its functions returned to 
the divisions from which it was created. Instead of eliminating 
OCIE, which completely missed the Madoff Ponzi scheme, the SEC 
created a new division that will further entrench the SEC’s stove-
pipe operational structure. H.R. 3817 does nothing to address this 
continuing problem with the agency. 

Unfortunately, H.R. 3817 would restrict the ability of investors 
to effectively resolve their disputes by granting the SEC the au-
thority to ban pre-dispute arbitration agreements. Arbitration, an 
alternative to expensive and protracted litigation, uses neutral 
third parties to settle differences between parties to a controversy. 
Arbitration produces much faster results for parties seeking dam-
ages, as awards must be paid within 30 days of the date of the ar-
bitration ruling, unless a party seeks judicial review. The SEC 
oversees the arbitration programs administered by securities indus-
try self-regulatory organizations (SROs). H.R. 3817 would give the 
SEC the power to prohibit or restrict the use of contractual agree-
ments that contain mandatory arbitration clauses to settle any dis-
putes. If enacted, this mandate will result in extended and costly 
litigation and additional costs for all investors. Its primary bene-
ficiaries will be members of the trial bar, not individual investors. 
An amendment offered by Representative Lee of New York that 
would preserve existing contracts with arbitration clauses received 
unanimous Republican support, but was rejected by the Majority 
by a vote of 40–29. 

In addition, the Majority’s legislation fails to recognize the com-
plexities of the broker-dealer business model and seeks to impose 
a ‘‘one-size-fits-all’’ standard on the brokerage industry in an effort 
to harmonize the duty of care between broker-dealers and invest-
ment advisers. Once again, the Committee received no evidence 
that the existing broker-dealer suitability standard was a cause of 
the financial crisis, however, the Majority decided to eliminate a 
standard that has served investors well for 75 years. Requiring 
broker-dealers and investment advisers to be held to the same fidu-
ciary standard could place providers of commission-based invest-
ment products at a competitive disadvantage versus fee-based 
products and subject them to increased litigation. The result could 
be fewer investment options for investors who cannot afford to pay 
upfront fees for financial advice. 

The Committee also adopted an ill-considered amendment offered 
by Representative Waters which will inject the SEC into regulating 
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and overseeing corporate board elections for all public companies. 
There have been significant changes in corporate governance since 
the adoption of the Sarbanes-Oxley Act, including the adoption of 
majority voting in uncontested director elections, which has re-
sulted in greater board accountability. The Waters amendment 
takes the SEC away from its core mission of protecting investors. 
States are already enhancing shareholder rights. For example, 
Delaware has enacted legislation clarifying the authority of compa-
nies and their shareholders to adopt proxy access and proxy reim-
bursement bylaws and North Dakota has created a state proxy ac-
cess right. These state actions allow shareholders to choose wheth-
er proxy access is appropriate and, if it is, to delineate specific de-
tails such as ownership thresholds and holding periods. The 
amendment would undermine 150 years of corporate governance 
that has served our capital markets well. 

The Committee on Financial Services ordered H.R. 3817 reported 
on a party-line vote. Republicans believe that the House should re-
ject this ill-considered legislation and send it back to the Com-
mittee on Financial Services for a more thorough review of its po-
tentially harmful impact on investors of the U.S. capital markets. 

SPENCER BACHUS. 
KENNY MARCHANT. 
SCOTT GARRETT. 
RANDY NEUGEBAUER. 
ADAM H. PUTNAM. 
ERIK PAULSEN. 
CHRISTOPHER JOHN LEE. 

Æ 
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