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OVERSIGHT OF THE FEDERAL DEPOSIT
INSURANCE CORPORATION’S STRUCTURED
TRANSACTION PROGRAM

Wednesday, May 16, 2012

U.S. HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON OVERSIGHT
AND INVESTIGATIONS,
COMMITTEE ON FINANCIAL SERVICES,
Washington, D.C.

The subcommittee met, pursuant to notice, at 3:22 p.m., in room
2220, Rayburn House Office Building, Hon. Randy Neugebauer
[chairman of the subcommittee] presiding.

Members present: Representatives Neugebauer, Fitzpatrick,
Renacci; Capuano, Waters, and Carney.

Also present: Representatives Westmoreland and Herrera
Beutler.

Chairman NEUGEBAUER. The Subcommittee on Oversight and In-
vestigations will come to order. This hearing is entitled, “Oversight
of the Federal Deposit Insurance Corporation’s (FDIC’s) Structured
Transaction Program.”

Each side will be limited to 10 minutes for opening statements.
And T want to recognize the attendance of Members who are not
assigned to the Oversight and Investigations Subcommittee. Rep-
resentative Jamie Herrera Beutler is here, and we also expect Mr.
Westmoreland to attend. I ask unanimous consent that they be al-
lowed to participate as if they were on the committee today.

I will now recognize myself for an opening statement.

This hearing is focused on the oversight of the FDIC’s Structured
Transaction Program. We will hear from the FDIC. We will also
hear from some of the market participants today. The Structured
Transaction Program was created to resolve the distressed assets
program. It has transferred about 42,000 assets, with an unpaid
balance of about $25.5 billion, into 32 public-private partnerships.

One of the reasons that we are having this hearing is because
there is not a lot of regulation that applies to structured trans-
actions, and so we are going to learn more about the process. Also,
we had an OIG audit of the Structured Transaction Program that
found control deficiencies related to inadequate FDIC policies, and
we will hear from the OIG on that as well.

I think the goal here is to learn more about this program. This
is a program designed to mitigate losses, ultimately, to the tax-
payers. We want to make sure that everything is being handled
properly.

(1)
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But the program also has impact on some of the people who were
banking with some of these entities that found themselves one day
without a bank. We need to know how this process is playing out
and if there are things that we need to be looking at from an over-
sight standpoint. So I look forward to learning more about the
Structured Transaction Program.

With that, I will yield to the gentleman, Mr. Capuano.

Mr. CAPUANO. Thank you much, Mr. Chairman.

I don’t have much of an opening statement. I am looking forward
to theutestimony from these gentlemen, and from the next panel,
as well.

I appreciate you calling this hearing. I think that the FDIC plays
a very important role in this economy in protecting investors, and
it is important that we make sure that they continue to be able to
do that. That is their primary objective, and as far as I am con-
cerned, anything that interferes with that is problematic to this
Congress. Therefore, today I am looking forward to hearing testi-
mony on this specific aspect of the difficulties we have recently
gone through and I guess continue to go through in the economy
and how it has played it out and how it has impacted the FDIC.

Again, Mr. Chairman, thank you very much.

Chairman NEUGEBAUER. I would remind Members that all Mem-
bers’ opening statements will be made a part of the record.

Now, I would like to introduce the first panel: Mr. Bret Edwards,
Director, Division of Resolutions and Receiverships, Federal De-
posit Insurance Corporation; the Honorable Jon T. Rymer, Inspec-
tor General, Federal Deposit Insurance Corporation; and Mr. Stu-
art Miller, Chief Executive Officer, Lennar Corporation.

Gentlemen, your written testimony will be made a part of the
record, and we will recognize each of you for 5 minutes for a sum-
mary of that.

With that, Mr. Edwards, you are recognized for 5 minutes.

STATEMENT OF BRET D. EDWARDS, DIRECTOR, DIVISION OF
RESOLUTIONS AND RECEIVERSHIPS, FEDERAL DEPOSIT IN-
SURANCE CORPORATION

Mr. EDWARDS. Thank you, Mr. Chairman.

Chairman Neugebauer, Ranking Member Capuano, and members
of the subcommittee, I appreciate the opportunity to testify on be-
half of the FDIC on our agency’s Structured Transaction Program.

A structured transaction is only one of the asset disposition
strategies the FDIC employs to fulfill our statutory duty to maxi-
mize the net present value return from the disposition of assets of
failed institutions and to minimize the amount of loss realized in
the resolution of those institutions.

This type of transaction has been used for approximately 4 per-
cent of the $670 billion in assets that the FDIC inherited from
bank closures since January of 2008. Most of the time we are able
to achieve the least costly resolution by transferring the failed
banks’ deposits, assets, and certain liabilities immediately after the
bank closing to an acquiring bank.

Unfortunately, failing banks with little franchise value and poor
asset quality do not attract sufficient interest from viable bidders.
In those instances, depositors are paid the full amount of their in-
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sured deposits. The FDIC, as receiver, then chooses an alternative
strategy for handling these failed bank assets, such as cash sales,
securitizations, and structured transactions.

Patterned after a successful program used by the former RTC,
the FDIC initiated a structured transaction sales program in May
of 2008. By using structured transactions, the FDIC avoids selling
assets in distressed markets at prices below their intrinsic value
and saves the costs associated with maintaining the infrastructure
needed for long-term agency management of the assets. We esti-
mate that we have saved approximately $4 billion by using struc-
tured transactions instead of cash sales.

In structured transactions, the FDIC pools a group of similar as-
sets from one or more failed bank receiverships and transfers them
to a newly formed LLC. Through a competitive bidding process, the
FDIC offers a portion of the equity in the LLC to prequalified pri-
vate sector experts who have experience managing the types of as-
sets in the pool and who have the economic resources to bear the
obligations and risks of the agreement. The highest bidder pays
cash for its equity interests in the LLC and becomes the managing
member, with responsibility for the day-to-day management of the
LLC and its assets. The percentage of book value that the bidder’s
valuation represents is for the entire pool of the assets and cannot
be attributed to any individual asset.

Since 2009, to ensure robust bidding, many of the transactions
have included leverage in the form of purchase money notes issued
by an LLC to the failed bank receiverships as partial payment for
the assets sold by the receiverships to the LLC. The purchase
money notes represent debt owed by the LLC to the receiverships.
In general, most transaction agreements require that these notes
be repaid in full before there is any equity distribution to the mem-
bers of the LLC. These notes do not finance the cash purchase price
paid by the managing member for its equity interest in the LLC.

The FDIC actively monitors these transactions through its staff
and third-party contractors. On a regular basis, the FDIC and its
contractors conduct on-site compliance reviews of each LLC’s oper-
ations. Additionally, the managing member must comply with
stringent monthly, semi-annual, and annual reporting require-
ments.

The FDIC’s Office of Inspector General has completed audits on
two of the transactions. The FDIC agreed with all of the OIG’s rec-
ommendations and has implemented or is in the process of imple-
menting these recommendations.

At my request, the OIG has begun audits of two LLCs managed
by an affiliate of Rialto Capital Management. These reports are ex-
pected to be delivered in the late third quarter of this year.

We understand that a number of borrowers and guarantors have
raised concerns about the managing members not achieving the
resolution of their debts as the borrower or guarantor would desire.
The FDIC investigates every borrower or guarantor inquiry and
works with the managing member to address any of the concerns
raised. We fully expect the managing members to pursue payoffs
and loan modifications when these options would result in the
highest return to the LLC.
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With respect to single family residences, the managing members
and their servicers are obligated to follow a federally-mandated
loan modification program. Where a payoff, modification, or other
loss mitigation is not feasible, the managing member is left with
no other choice but to enforce the terms of the loan contracts
through the courts and other legal means.

To ensure that it receives the highest return on the assets, and
that managing members treat failed bank borrowers fairly, the
FDIC monitors compliance with transaction agreements, measures
actual performance against projections, conducts regular site visita-
tions, and thoroughly investigates borrower complaints with regard
to the servicing and disposition of their loan by the managing
member.

Thank you for the invitation to testify, and I would be happy to
answer your questions.

[The prepared statement of Mr. Edwards can be found on page
51 of the appendix.]

Chairman NEUGEBAUER. I thank the gentleman.

Mr. Rymer, you are recognized for 5 minutes.

STATEMENT OF THE HONORABLE JON T. RYMER, INSPECTOR
GENERAL, OFFICE OF THE INSPECTOR GENERAL, FEDERAL
DEPOSIT INSURANCE CORPORATION

Mr. RYMER. Thank you, Chairman Neugebauer, and Ranking
Member Capuano. Thank you for your interest in the work per-
formed by the FDIC Office of Inspector General (OIG) relating to
the Corporation’s structured asset sales program.

The OIG is an independent office within the FDIC established to
conduct audits and investigations to prevent waste, fraud, and
abuse, and to improve the efficiency and effectiveness of FDIC pro-
grams.

In my written statement, I provide an overview of our audit cov-
erage during the current crisis. Specifically, I describe work that
we have done related to failed financial institutions and the FDIC’s
resolution and receivership activities.

Today, I am pleased to discuss our completed and ongoing work
as it relates to one of those FDIC resolution approaches: the struc-
tured asset sale transaction.

The OIG has completed performance audits of two structured
asset sale transactions that we selected based on the size and type
of assets involved. The first audit was of ANB Venture, which in-
volved over 1,100 individual assets and an unpaid balance of about
$1.2 billion. The second audit was of Corus Construction Venture.
Corus involved 101 individuals assets and an unpaid balance of
$4.4 billion. And Corus also contained an advance funding mecha-
nism.

My office contracted with CliftonLarsonAllen to conduct these au-
dits. The objectives in both audits were to assess the compliance of
the structured asset sales agreement and to assess the FDIC’s
monitoring of these agreements.

In our reports, we concluded that ANB, Corus, and their respec-
tive managing members complied with some provisions of the
structured asset sales agreements and that the FDIC had imple-
mented certain controls for monitoring these transactions. We also
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noted that the FDIC had planned or was in the process of imple-
menting significant control improvements. However, our audits
identified a number of control deficiencies involving both compli-
ance and monitoring that warranted FDIC management attention.

To that end, the ANB audit report contained 10 findings and 24
recommendations. According to the FDIC, actions have been taken
on these recommendations. The Corus report contained 7 findings
and 10 recommendations, and corrective actions for these rec-
ommendations are expected to be completed by September 30th of
this year.

My written statement describes in more detail the results of
these audits.

We are continuing our audit coverage of structured asset sales
transactions with an audit of Rialto Capital Management. This
audit, which was requested by FDIC management due to inquiries
and complaints that it had received, will cover two transactions.
The first transaction involves about 5,200 assets with an unpaid
balance of approximately $2.3 billion. The majority of these assets
pertain to residential acquisition, development, and construction
projects. The second transaction involves 345 assets, primarily com-
mellicial ADC projects, with an unpaid principal balance of $799
million.

The Rialto audit included the same two objectives we used in
conducting the ANB and Corus audits, with the addition of two
more objectives, which involved the bidding and selection process
and the terms and conditions of the structured asset sales agree-
ments themselves. In designing our audit procedures, we are also
placing particular emphasis on the controls over transactions with
affiliates.

As part of this audit, we have selected a representative sample
of assets that were subject to the inquiries and complaints that we
were aware of at the time we initiated our work. We are evaluating
these assets, as part of a larger sample, to satisfy our audit objec-
tives.

The inquiries and complaints that we are aware of primarily deal
with the LLC’s aggressiveness in pursuing balances owed on the
loans, the LLC’s treatment of borrowers or guarantors and its loan
servicing, and the FDIC’s handling of loans prior to the transfer to
the LLC.

We are scheduled to complete our field work in June of this year
and issue a draft report in July. A final report incorporating FDIC
management’s comments will be issued near the end of August.

Going forward, we intend to continue our work related to each
of the FDIC’s resolution approaches. With regard to structured
asset sales approach, our next audit will focus on the FDIC’s over-
all control of these transactions. This plan, or this approach, is con-
sistent with our earlier work in examining failed financial institu-
tions and our more recent work of the shared loss program. As our
resources permit, we look forward to conducting a study in the next
year to evaluate the risk and effectiveness of all of the resolution
approaches.

This concludes my prepared statement. I thank you for the op-
portunity to discuss our work, and I am prepared to answer your
questions. Thank you.
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[The prepared statement of Inspector General Rymer can be
found on page 111 of the appendix.]

Chairman NEUGEBAUER. Thank you.

Mr. Miller, you are recognized for 5 minutes.

STATEMENT OF STUART MILLER, CHIEF EXECUTIVE OFFICER,
LENNAR CORPORATION

Mr. MILLER. Thank you, sir.

Mr. Chairman, Mr. Ranking Member, and distinguished mem-
bers of the subcommittee and guests, I want to thank you for the
opportunity to speak to you here today.

My name is Stuart Miller, and I am CEO of Lennar Corporation.
We are the parent company of Rialto Capital, which is involved in
the FDIC’s structured transactions that are the subject of this com-
mittee.

We are certainly very pleased to be here and to discuss these
transactions. It is our policy and program to remain transparent,
to answer questions, and to be participatory in all instances and in-
quiries relative to our business. We look forward to responding to
any thoughts or questions that you all may have.

In that regard, in my opening statement, I would like to make
six observations and points relative to our involvement with the
structured finance transactions.

Number one, Rialto was awarded the partnership with the FDIC
in a pure bid program. The FDIC defined the documents, the pool
of assets, the structured finance terms, the fees, and the relation-
ship with the manager in a comprehensive program; and we evalu-
ated the program and bid on that basis, as did all of the other bid-
ders. There were no renegotiations. We took the program as it was
defined. We were required to give a conforming bid, and the high-
est bid won. Our bid in two of these bids was the highest.

Number two, Rialto and Lennar have invested cash of approxi-
mately $250 million in the two FDIC ventures. Lennar will not re-
ceive any money back until the $627 million loan to the FDIC is
paid in its entirety. After the loan is paid in full, Rialto/Lennar and
the FDIC will split cash as it comes in in a 60—40 relationship—
60 percent to the FDIC, and 40 percent to Lennar—until all in-
vested cash is returned. Only then, which we expect to be 4 to 5
years from now, will Lennar begin to receive a return on its invest-
ment.

Number three, the portfolios are predominantly defaulted loans;
over 90 percent of the portfolio is defaulted loans. Borrowers en-
tered into loan agreements with their banks. There was a default.
The bank depleted capital, failed, and then was seized. Twenty-two
institutions failed and were seized by regulators. The FDIC pack-
aged a portfolio of loans from these 22 institutions that were in
FDIC receiverships into structured transactions in which it con-
ducted a bid process to sell 40 percent interest to qualified buyers/
managers. We took over the management of these predominantly
defaulted loans. We did not cause the defaults or negotiate the
terms of the loans. It was and remains our job to use our expertise
to find resolution.

Number four, these assets are primarily sophisticated commer-
cial transaction loans. They are not consumer residential loans on
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homes. These were loans where sophisticated business borrowers
negotiated for a loan, generally with each side represented by com-
petent counsel, to borrow, in many instances, millions of dollars in
order to generate business profit. The risks and rewards were
clearly allocated within the loan documents negotiated at the time,
with both parties clearly understanding that all of the rewards
would be concentrated in the borrowers’ hands, and, accordingly,
the various understood risks of the business proposition would rest
with the borrower.

Number five, because these were business transaction loans for
the benefit of the borrower and because all of the rewards would
go to the borrower, the bank carefully negotiated that the collateral
for most of these loans would be both the business assets or prop-
erties, as well as an absolute personal guarantee. Borrowers, to be
able to borrow, readily gave those guarantees to pay back the loan
whether the business proposition was successful or not.

Number six, we at Lennar/Rialto have over 20 years of experi-
ence in managing and resolving defaulted loans. Our process is
time-tested and well-ordered. It is crafted around professionalism,
with a high degree of respect and decency as we endeavor to work
with each borrower individually and with propriety as we seek res-
olution. By definition, the relationship between a defaulted bor-
rower and a lender seeking resolution is adversarial and sometimes
contentious. Simply put, the parties have very different objectives.
With that said, our program is to work within the four corners of
every loan agreement individually, as well within the four corners
of the rules and spirit of our court system and the laws.

Thank you for your time, and I am happy to answer any ques-
tions.

[The prepared statement of Mr. Miller can be found on page 105
of the appendix.]

Chairman NEUGEBAUER. Thank you, Mr. Miller.

In consultation with the ranking member, I am going to recog-
nize a couple of Members who came in and give them an oppor-
tunity to make a brief opening statement. I recognize Mr. West-
moreland for 2 minutes.

Mr. WESTMORELAND. Thank you, Mr. Chairman, and I appreciate
you holding this important hearing.

I want to thank all the witnesses. I want to thank Mr. Miller for
stepping up to the plate. I want to thank Mr. Leventhal and Mr.
Fogg.

Mr. Chairman, once again, we find the government picking win-
ners and losers. Rialto, Colony Capital, Oak Tree Capital, and oth-
ers are the winners. Builders, developers, and even their sub-
contractors and in some cases their purchasers that had previously
purchased their product are the losers.

Make no mistake, Rialto is the case that Mr. Miller was talking
about, and the other managing partners are getting a great deal.
They get financial information about their competitors for pennies
on the dollar. In fact, Rialto only paid $241 million for $3 billion
in loans. This is approximately 8 cents on the dollar. To add to this
sweetheart deal, I think Rialto received a $600 million loan from
the FDIC, interest free, nonrecourse, for 7 to 10 years. Now that
is a deal that I think most of these borrowers would have taken
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if they could have bought this loan for 8 cents or put up 8 cents
on the dollar and then had the FDIC loan them the rest of it for
7 years with no interest and no recourse. I think the FDIC would
have recovered a lot more money.

But wait, there is more. Rialto and these other managing part-
ners are paid a management fee. On this particular case, the $3
billion case, I believe the fee was $32 million for the first year. This
is paid on the unpaid balance.

So what incentive is there for any of these managing partners to
settle the loan when they are getting a management fee on the
whole deal? There is no incentive. If you take the $32 million and
divide it by the number of loans, which I think was 5,200, they are
being paid $6,100 per loan per year; and this is paid on the unpaid
principal balance of the portfolio.

In fact, many of my constituents have tried to negotiate with Ri-
alto and the FDIC. The FDIC is probably the hardest agency that
I am familiar with that is willing to negotiate anything.

I will say that Rialto has stepped up in the last week or 2 weeks
to try to settle some of these things. But earlier this year, I gave
the FDIC verifiable proof that the FDIC was not maximizing re-
turn é‘or the Deposit Insurance Fund, and let me tell you what hap-
pened.

We had a gentleman who had a loan with a bank and he bor-
rowed the money to buy stock in another bank—if you will give me
just 30 more seconds—$500,000. The bank he bought stock in went
broke. Silverton Bank went broke. He had a modified agreement
for 85 percent of the $500,000 agreed to by the FDIC. Then, the
FDIC sold that loan to a third party for 18 cents on the dollar.
That is a problem.

And so I hope that we will get some answers today to make sure
that the FDIC is getting the maximum that they can for the money
and that they are not killing small business and doing away with
jobs.

I yield back.

Chairman NEUGEBAUER. I now recognize Ms. Waters from Cali-
fornia for a brief opening statement as well.

Ms. WATERS. Thank you very much, Mr. Chairman.

I almost don’t need to give this opening statement. Mr. West-
moreland just spoke for me. Those are absolutely my concerns.

But I want to thank you, Mr. Chairman. I welcome today’s hear-
ing as an opportunity to closely examine the Structured Trans-
action Program the FDIC adopted in the wake of the 2008 financial
collapse to manage and dispose of assets from failed institutions
that may be more difficult to market and sell. While I understand
that the FDIC has the legal responsibility to maximize recovery on
the assets of failed banks and replenish the Deposit Insurance
Fund, I am interested to learn more about the reports suggesting
that FDIC’s practices and private sector partnerships may be cre-
ating additional hardships for small businesses and borrowers.

In addition to that, I would also like to hear from the FDIC today
about the steps it has taken to ensure that small enterprises,
minority- and women-owned businesses have the opportunity to
purchase FDIC assets or are in some way involved in these struc-
tured transactions.
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In a 2010 Bloomberg article, one observer noted that the new
FDIC strategy for managing assets seized from failed banks has
turned the agency into a long-term investor making a multibillion
dollar bet on the recovery of some of the most distressed condo-
minium markets in the country. Instead of selling the assets to
maximize cash in hand, the agency is offering its private sector
partners zero percent financing, management fees, and new loans
to complete construction of projects it can hold until markets re-
cover.

With that said, it is my understanding the regulators have deter-
mined that in certain situations, public-private structured trans-
actions can offer a better chance to replenish the Deposit Insurance
Fund. I therefore welcome the FDIC’s comments today on the level
of success and savings the agency has achieved with this program,
as well as the agency’s response to criticisms against the program.

And, lastly, I am particularly interested in the FDIC’s new inves-
tor match program that was designed to encourage small investors
and asset managers to partner with larger investors in order to
participate in the FDIC’s structured transaction sales for loans and
other assets from failed banks. In an effort to be inclusive of all
firms, the FDIC launched the program to expand opportunities for
participation by smaller investors and asset managers, including
minority- and women-owned firms. I do look forward to hearing
from the agency today regarding whether this program is working
to extend opportunities to these types of firms that may have been
otherwise excluded from these transactions, and I would like some
specifics and some numbers to document if they are going to rep-
resent that they have done these things.

I yield back the balance of my time.

Chairman NEUGEBAUER. I thank the gentlewoman.

And now the gentlewoman, Ms. Herrera Beutler, is recognized
for a brief statement.

Ms. HERRERA BEUTLER. Thank you, Mr. Chairman, and members
of the subcommittee. Thanks for holding this hearing today.

This topic is incredibly important, so important that I am here
even though this isn’t actually my committee. I am grateful to be
a part of this hearing today, because this is very important to the
folks in southwest Washington in the district that I serve.

Over the last year, I worked to understand what happened with
small business owners like Mr. Fogg, who is here today, who had
loans with the now-collapsed Bank of Clark County in my district.
And the answers still aren’t very clear. What I do know is that the
fallout resulted in destroyed businesses, bankruptcies, and the loss
of livelihoods for folks in my area.

So today, I want to find out what led the FDIC to give an ex-
tremely favorable deal to Rialto Capital, and consider the terms of
the agreement between the FDIC and Rialto. In this “sweetheart
deal” is what comes to mind—and my colleague uses the same
term—Rialto was allowed to pay 8 cents, and it is worth repeating,
8 cents on the dollar for $3 billion worth of assets. Further, the
FDIC issued Rialto a 10-year, over $600 million loan at zero per-
cent interest. That is a great deal.

I believe that had Mr. Fogg or any other home builder in my
area been given a 10-year zero interest loan, they would have pro-



10

vided a much higher return than 8 cents on the dollar. Instead,
most were left to deal with Rialto.

And excuse me, Mr. Miller, I know that you said you work with
a high degree of respect and decency, but I can give you case after
case—I have been in office for 15 months, and this is the one where
I have had case after case after case. My church came to me and
said, Rialto won’t negotiate with us. I have to tell you that they are
not a for-profit entity.

So I accept that businesses fail. That is part of the free enter-
prise system. What I don’t accept is when a government or quasi-
government agency that has a taxpayer guarantee makes a deal
that puts small businesses at a disadvantage. That is what I don’t
accept.

And so today, I am hoping to understand the interest not only
that Rialto has but Lennar Homes, who has now moved into my
area, and what your plans are in Clark County. Technically, I
know it is not allowed for Lennar to buy from Rialto the land it
obtained under such agreeable terms. Yet, your Web site shows
that they have moved into Vancouver, and I am very interested in
that relationship. I am interested in the major tracts of land in my
largest county that are now owned by Rialto, and hearing what the
plans are moving forward and making sure that the FDIC does its
job with regard to oversight.

So I am grateful to be here, Mr. Chairman. Thank you.

And I yield back.

Chairman NEUGEBAUER. I thank the gentlewoman.

That is all of our opening statements, and we will now go into
a question-and-answer period. Each Member will have 5 minutes,
and the Chair recognizes himself first.

Mr. Edwards, in some of the structured transactions deals, some
of the people have loans and some don’t. I think 22 of the 32 had
nonrecourse loans; the other 10 did not. Can you distinguish the
difference between a transaction where someone does not get fi-
nfgn}(lzin(% and someone else gets the financing? What was the basis
of that?

Mr. EDWARDS. Yes. Thank you, Mr. Chairman.

It might be helpful if I could give a little background into how
the failed bank assets are slotted into the structured sales pro-
gram. At the FDIC, we try very, very hard when a bank is failing
to find a financial institution to take that failing bank over on a
whole bank basis so that they take all the loans and all the depos-
its.

In some instances, that is not possible. There are instances when
banks fail for liquidity reasons and we have very little time to mar-
ket the institution. Therefore, investors have very little time to look
at the book of loans that a bank has, and so we end up taking them
back in our receivership capacity.

In other instances, the bank simply has very little franchise
value. The assets are of very poor quality, and there is just no in-
terest in acquiring those.

So I want to repeat it is our goal to not take any failed bank as-
sets back. In a perfect world, we would transfer those immediately
to an acquiring institution. But early on in the crisis, it was very
difficult to do that, because we did have more liquidity failures.
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So with those assets that we have to take back in our receiver-
ship capacity, what we have done is to institute the structured sale
program, mostly for real estate-related assets and, as some of the
Members have said, mostly distressed assets. Sixty-plus percent of
the real estate-related assets that went into these structured trans-
actions were distressed assets.

But, in any event, we try to group assets of like kind. For in-
stance, in the Rialto transaction, those were all pretty much acqui-
sition, development, and construction loans. We group those into
packages. We use a financial adviser to assist us in figuring out the
best structure for those, and then we put them into packages and
attempt to sell them.

There are some loans that we work ourselves. And I should men-
tion that after the bank fails, there is usually a 6- to 9-month pe-
riod where we do have to work the assets ourselves until that
structured transaction closes.

So if that gives you a flavor for—I am sorry, go ahead, sir?

Chairman NEUGEBAUER. So the question is, of the 32 sales, 22
of them involved in financing—

Mr. EDWARDS. Yes.

Chairman NEUGEBAUER. —10 of them did not.

Mr. EDWARDS. Yes.

Chairman NEUGEBAUER. I want to know why some people got fi-
nancing and some didn’t. Does that change the deal?

Mr. EDWARDS. I think we have done a less-than-perfect job of ex-
plaining the role of financing.

When we create a structured sale, what happens is we create a
limited liability company. We gather up the assets that are slotted
for that sale, and the receiverships contribute those assets to the
limited liability company. So once they have contributed those to
the limited liability company, we then bid out a percentage of the
equity to capital investors.

We do add leverage to those transactions. And we started to do
that, I believe it was in 2009, because what we were finding was
the bidding was not as aggressive and there were not as many bid-
%egs there. By adding leverage to the transaction, we got better

ids.

Let me make one point clear: We are not financing the cash con-
tribution of the LLC to these transactions. The note is issued by
the LLC we have created to the receiver in partial payment for the
assets that the receiver contributed to the LLC.

Chairman NEUGEBAUER. So basically, the ones that don’t have fi-
nancing, it is because they made a bid on a certain percentage of
the equity of that—

Mr. EDWARDS. That is correct.

Chairman NEUGEBAUER. And they didn’t leverage up. So this
could have been a smaller pool or an investor that had—

Mr. EDWARDS. Correct.

And I will say, just from an historical perspective, early on in the
crisis, we did not have the LLC structure. We actually had a part-
nership structure. And part of the reason we changed to an LLC
structure was because that allowed us to issue the debt.

Chairman NEUGEBAUER. One last question. Mr. Edwards, let’s
say I was banking at bank “X,” I was current on my loan, but the
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bank had a bunch of other bad paper in there. My loan was cur-
rent, and in fact I had 2 years left on my note, and I am in the
middle of a development. What happens to me? You have closed my
bank, but I am in the middle of a project here, and it is 2 more
years on the note, and I have room on my line of credit for an ad-
vance. What happens to me?

Mr. EDWARDS. Thank you for that question. That is an excellent
question.

It is one of the most difficult things we face when a bank closes.
We are talking about unfunded commitments. Somebody, as you
point out, is in the middle of the development, they haven’t missed
any of their payments. We look at each of those unfunded commit-
ments—one of the first things our credit people do when they go
in the night of the bank failure is to find out where we are on
those. On a case-by-case basis, we look at those and make a deci-
sion on which ones we should fund and which ones we shouldn’t.
And really, the litmus test for that is if you put a dollar in, will
you get a dollar back?

This is very analogous to the situation in a bankruptcy—a Chap-
ter 7 bankruptcy where the trustee is faced with the same kind of
situation. They need to make a decision. If I put a dollar in, will
I get that dollar back out?

I will give you an example. Suppose in that situation you had 4
spec homes and they were all 75 percent complete. In that fact pat-
tern, we would almost assuredly go ahead and fund those, absent
other circumstances we haven’t talked about. Because it makes
sense. We will finish the homes. They are almost complete. We will
continue to fund the loan. And when those are done, we will work
with the borrower to figure out where to go from there. That has
been our policy throughout this crisis.

Chairman NEUGEBAUER. Thank you.

And now the gentlewoman from California, Ms. Waters, is recog-
nized for 5 minutes.

Ms. WATERS. Thank you very much.

Mr. Chairman, there is a long history to many of our concerns
about the resolution procedures of the FDIC. Many of us go back
to the resolution corporation and how they disposed of failed assets,
and what we see with the FDIC is quite different. Many of us are
not only concerned about some of the issues that were raised here
today about what happens to those banks, those individuals who
are left when you take over a failed institution and they are in de-
velopment and how they are going to continue to get funding,
loans, etc. But many of us, whether we are talking about the reso-
lution of assets and how you dispose of failed assets, many of us
are concerned about how you get rid of or you put out to bid or you
make available these assets. We are concerned about that as we
are concerned about REOs on the housing market side.

What we find is, too often, we get these big institutions or cor-
porations who have the ability to put in smart bids and to leverage
and to do all kinds of things. And it looks as if, in the case of Ri-
alto, they had additional assistance in being able to be financed in
some shape, form, or fashion.

But what many of us know and understand is, to the degree that
you break up these assets and they are put out to smaller corpora-
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tions or organizations, it improves economic development in all of
our communities.

And so, when we hear about what appears to be sweetheart
deals, we are going to have to spend a lot of time. And I think you
are going to see that on both sides of the aisle, we really want to
know what is happening with all of this.

We understand that the FDIC was trying to take all of the assets
of a failed bank and move them all at one time to another bank
or to individuals. And we have people who came in to us and said,
“We put together a group from our community with substantial dol-
lars, but the FDIC in this particular package wants us to take the
barn and the equipment and the animals, and we don’t need all of
that.” But just like with RTC, we could take the savings accounts,
we could take this, we could take that.

We can’t we do that? And why are we still going down the same
road of making available to the big guys the opportunity to not
only be successful in these bids but to get our help in doing so in
the way that we finance them?

Mr. Edwards?

Mr. EDWARDS. Thank you very much. I appreciate your question,
and I do share your concern.

I know you asked a question about inclusion of smaller investors.
We started a small investor program. Under the structured sale
program, 3 of the 32 sales themselves have been to small investors.

We did hear the feedback of the market, as well as folks here on
Capitol Hill about the concerns, and so we created a pilot program
and it is out on our Web site. It is called the Small Investor Pro-
gram, or SIP. Instead of these large, large packages, what we do
is we limit these to just one receivership. We try and concentrate
the assets geographically. We do offer technical assistance to poten-
tial buyers. And we lengthen the due diligence period so that they
have adequate time to look over these packages.

And I will have to say that the pilot has been deemed a success—

Ms. WATERS. Excuse me, I have to interrupt you for one moment,
because I want to make sure I understand—

Mr. EDWARDS. Sure.

Ms. WATERS. —what is in this. Are these the assets that you find
very difficult to get rid of?

Mr. EDWARDS. Yes, that is correct.

Ms. WATERS. Why would a small business want to be involved
with getting very difficult assets to manage and to try and make
money on?

Mr. EDWARDS. There are plenty of folks who don’t have the cap-
ital that a larger deal requires, but have the expertise.

And I will tell you, for those of you who have a real estate back-
ground, working distressed real estate credits is a tough business.
It requires a lot of technical knowledge. And some of these folks
have that, but what they don’t have are the funds to bid on these
larger deals.

So we have found great success in breaking these packages into
smaller packages and bidding these out. These folks are very happy
with these deals, and they are working on them now.

With respect to the Investor Match Program, I know you men-
tioned that, so I just wanted to say quickly: It is the equivalent of,
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sort of, a match.com. It is a Web site where both investors and peo-
ple with expertise, but not necessarily capital, can exchange emails
and say, “I have X’ amount, and I want to invest in one of these
deals;” or, “I have a lot of expertise, or my firm has a lot of exper-
tise, but I don’t really have a lot of capital.”

So we have put that Web site together. The numbers have really
doubled since the very beginning when there was a small number.
And there are quite a few minority- and women-owned businesses
that have partaken in that Web site. So we hope—

Ms. WATERS. What is “quite a few?”

Mr. EDWARDS. I don’t have the exact numbers, but I can cer-
tainly get those for you.

Ms. WATERS. Remember, that is what I said. I want to know.

Mr. EDWARDS. Yes. And I can certainly get those for you.

Ms. WATERS. Thank you, Mr. Chairman.

Chairman NEUGEBAUER. I thank the gentlelady.

And now the gentleman, Mr. Fitzpatrick, the vice chairman of
the subcommittee, is recognized for 5 minutes.

Mr. FitzPATRICK. Thank you, Mr. Chairman.

Director Edwards, have the FDIC Office of Inspector General au-
dits prompted any changes or improvements to the way the FDIC
structures the LLC transactions?

Mr. EDWARDS. Yes, thank you for that question. That is an excel-
lent question.

Absolutely. Our relationship with the Inspector General is re-
spectful, cordial, and professional. But we are very grateful for the
work they have done in this area, because, as you know, they did
one audit of the ANB transaction, another one of Corus. And I
thought they did a very thorough and reasonable job.

I would like to say that we adopted what we had done during the
RTC days and began this program in May of 2008. We are con-
stantly revising policies and procedures. We are constantly revising
the agreement based on lessons learned and things that come up.

So a lot of what Mr. Rymer’s people and his contractors pointed
out to us, we took to heart. As you see in my testimony, on the
ANB venture, for instance, there were a large number of findings
and recommendations. We addressed every single one of them with
our managing member. And I expect when his people go in, they
will find things much improved. I would say the same about Corus.

In Corus, in particular, I would like to talk about one issue, and
that has to do with the definitions that are spelled out in our LLC
agreements. As those of you with a real estate background or those
of you with a legal background would understand, these agree-
ments are lengthy, complex, and difficult to administer. And we
have some very fine people who do that. Nevertheless, the people
we are dealing with on the other side of the table, like Mr. Miller,
are very sophisticated, and they have their own set of attorneys
and bright minds working on this. And reasonable people can inter-
pret contracts differently.

We work very diligently to work those differences out. And where
we find that, in retrospect, the contract should have had tighter
language or more clarity to it, we go ahead on a prospective basis
and amend the contract.
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Mr. FITZPATRICK. Mr. Miller, what are some of the concerns that
have been raised by borrowers whose loans have been transferred
to one of the subsidiaries of your organization?

Mr. MILLER. Remembering that in these transactions approxi-
mately 90 percent of the loans had already defaulted, most of the
borrowers were concerned as to how they would reach resolution
and what the process would be. Many of them had gone from bank
holding to—or bank as their lender to FDIC as their lender and
then ultimately to us. So an initial concern or question—and we
have 20 years of experience with this—is, who is my new lender
and how will we interact? So there is some skepticism.

Unfortunately, in the context of a market turn and a great num-
ber of defaults, there is some turmoil in the business and there is
some reconciliation in terms of relationship that has to take place.

I think that there are always questions where borrowers feel
they have had representations made by either their bank or by the
FDIC, and there is a discovery process that ensues. Those are con-
cerns that are raised by borrowers. And the discovery process is,
in many instances, one that comes down to he said/she said and
trying to figure out what the actual facts and landscape are.

Remember that, with us, in these 2 transactions, we very quickly
had to take over 5,500 loans—again, 90 percent defaulted—very
quickly read every document and define the landscape. So the con-
cerns of borrowers would range anything from, how will my loan
be administered, to how long will it take until we can sit down and
have a conversation?

Mr. FITZPATRICK. Attorney General Rymer, I think my time is
about to run out, but I was wondering whether you believe that the
structured transaction sales pose a risk to the Deposit Insurance
Fund.

Mr. RYMER. They certainly do, sir. They are principally the rea-
son we began this audit process.

I think we have to put it in context. There are some $668 billion
that have passed through, in various forms of resolution, through
the failure. This program—$25 billion or so is in this particular
program.

We were concerned that, because this program is somewhat
unique, there were not standing control mechanisms in place. That
is why we did an audit early on of ANB and why we did an audit
of Corus. In the case of ANB, we saw very little of a control envi-
ronment to oversee that transaction. We have not yet done an over-
all audit to look at the entire control environment, but we did look
at the controls of that particular transaction.

We have seen some anecdotal evidence, not yet proven through
an audit, but we have seen evidence that the compliance process
is maturing. There are compliance contractors in place now that
management is hiring to review these transactions in great detail
and with more regularity than they were in the past. And in terms
of corporate governance, the FDIC Audit Committee, which is a
committee of the board of directors, routinely receives reports on
oversight of this program.

So oversight was minimal, I would say, early on, but we have
seen some growth. We do plan, as I mentioned in my opening state-
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ment, to do a more comprehensive review of the oversight program
a little later, probably early next year.

Mr. FitzPATRICK. Thank you, Mr. Chairman.

Chairman NEUGEBAUER. I thank the gentleman.

And now the gentleman from Ohio, Mr. Renacci, is recognized for
5 minutes.

Mr. RENAccI Thank you, Mr. Chairman.

I am trying to understand the transaction. I think I do, but I am
going to walk through it, and maybe start with you, Mr. Edwards,
and then ask you, Mr. Miller.

It sounds like you bundle a group of assets from a troubled orga-
nization—and somebody testified 90 percent of them are normally
defaulted already, defaulted loans—you bundle them together, and
you put them in an LLC. And then you bid this LLC out, and the
owner gets 40 percent of that LLC for a note taken back in this
case, a nonrecourse note.

But that owner of the 40 percent has to, at least in this case—
I think it was $900,000 or whatever it was—has to recover
$900,000 first, pay the note back, and then the difference is split,
60 to the FDIC and 40 to the owner of the—40 percent share in
the LLC. Correct?

Mr. EDWARDS. Yes, in most aspects.

It might be helpful if I just—since Mr. Miller is here—generally,
the cash flows for our managing members in these LLC trans-
actions are nonpublic information. But since most of those were in
his statement, maybe I could just walk through that transaction for
you, and hopefully I will get to it.

First of all—

Mr. RENAccI. Before do you that, though—

Mr. EDWARDS. Yes. Please.

Mr. RENACCI. —because I am really trying to stay top in—

Mr. EDWARDS. Sure.

Mr. RENAcCI. —but that is kind of a top—

Mr. EDWARDS. Yes. You are correct. So the receivership contrib-
utes assets to an LLC we create. We then bid out the LLC to pri-
vate sector entities.

Before we do that, we specify a few things: Are we going to allow
leverage, yes or no? If we are, what ratio of leverage? In the case
of Rialto, it was one-to-one—

Mr. RENAcCI. But those are all the procedures. I want to come
back to you, because I only have 5 minutes.

Mr. EDWARDS. Okay.

Mr. RENAccI. I want to go over to Mr. Miller, and then I am
going to come back to you.

Mr. EDWARDS. Okay.

Mr. RENAccI. Mr. Miller, when you get these, if you own 40 per-
cent of this LLC and you are now managing it, do you change the
loan terms in any way? Are the loan terms the exact loan terms
that the individuals already had signed up for, already had guaran-
teed, already had interest rates, already had terms? Are you chang-
ing any of that?

Mr. MILLER. Now, when you ask about the loan terms, you are
not talking about the loan with the FDIC?
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Mr. RENACCI. No, no. I am talking about the loans that are bun-
dled in that LLC.

Mr. MILLER. Okay. So we, in the transactions that we have pur-
i:hased, become the manager of—part-owner and manager of those
oans.

Mr. RENAccI. I understand that. Are you changing the loan
terms?

Mr. MILLER. We do. We negotiate with borrowers to sit down and
to rethink and to find common ground as it relates to either ex-
tending the loan or terminating the loan or something like that.

We do not have absolute authority nor do we have FDIC author-
ity to alter the loan terms unilaterally. So it is only as a negotia-
tion with the borrower or through the court system that there is
any alteration to those loan terms.

Mr. RENACCI. So do you make the loan terms any worse than
they have already signed on, or do you make them better? In other
words, you can’t say, well, you had a 15-year mortgage, you are
only 2 years in, but I want it all paid today.

Mr. MiLLER. That is correct. We cannot alter the loan terms to
the detriment of the borrower unilaterally.

Mr. RENAccI. Okay. So the borrower still has the same loan, in
most cases, that he had signed up for or she had signed up for
years ago, months ago, whatever. You now have that.

Mr. MiLLER. We have the same loan terms that we have inher-
ited from the FDIC. The FDIC might have altered in some way.

Mr. RENAccI. Okay. So with that being said, my next question
is, who decides how they are bundled? Because at this point in
time, ultimately the borrower, in my opinion, hasn’t been hurt just
yet, because they are still signed up for the same debt they agreed
to pay you a long time ago. So who now bundles them to make the
decision of what goes in the LLC?

Mr. EDWARDS. Thank you. We work with a financial advisor to
figure out what the best structure for a particular loan sale is. So
we go through the inventory of assets that we have taken back
from the failed banks that we were unsuccessful in selling to an
acquiring institution, and they will look through the portfolio with
us, and we will figure out, okay, what is a rational way to market
these loans. That is how we package them up.

Your point about the loan terms is absolutely essential. Bor-
rowers have the same rights and responsibilities that they did with
the bank. We don’t change the loan terms unless it is by mutual
agreement.

Mr. RENAcCI. So how do you—so then you bid these out to a
third party. How do you decide—I know it is to the highest bidder,
but—

Mr. EDWARDS. Right.

Mr. RENACCI. —how do you decide who gets a chance to bid?

Mr. EDWARDS. We have an extensive prequalification process. It
is all laid out on our Web site. You have to have the financial ca-
pacity and the technical expertise. And you have to have a good
background; you cannot have caused a loss to the Deposit Insur-
ance Fund, for instance.

And so if somebody goes through that prequalification process,
then as specific loan packages become available, they are invited
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to bid. And if they choose to do so, they can sign up for due dili-
gence and go ahead and bid.

Mr. RENAcCCI. Thank you.

Now, Mr. Miller, some of those loans that you get in this package
that you are now managing, some of them are worthless and some
of them you are going to get more than 8, 10, 20 percent, whatever
you are buying them for?

Mr. MILLER. Yes, sir. Thank you.

First of all, I want to correct—we don’t pay 8 cents on the dollar
{'or, or we haven’t in this instance paid 8 cents on the dollar for the

oans.

And, yes, some of them will be worth absolutely zero, and have
been. Some of them will be worth substantially worth more than
what we paid. That is the expectation.

Mr. RENAccI. I don’t know how you could pay 8 cents when you
are—whatever you are paying, you are still going to get—once you
pay that back, you still have to contribute 60 percent back to the
FDIC.

Mr. MILLER. That is correct, sir.

Mr. RENAccI. It looks like I am running out of time. Thank you.

Chairman NEUGEBAUER. I thank the gentleman.

And now, Mr. Westmoreland is recognized for 5 minutes.

Mr. WESTMORELAND. Thank you, Mr. Chairman.

Mr. Edwards, you mentioned to Ms. Waters that you were mak-
ing these in smaller amounts. The smallest amount I have seen is
$101 million. Is that a small amount to you?

Mr. EDWARDS. It is in terms of what a potential investor would
have to contribute, and again, that is the book value, perhaps, of
the transaction, but not the terms of the actual cash contribution
that somebody would have to put up. We have not found—

Mr. WESTMORELAND. That is okay. That is just what I wanted
you to—the smallest one so far I have seen is $100 million.

Now, there was one made to a realty group that if you divide the
number of assets into the amount, it came up to about $50,000 per
asset. Couldn’t you have divided those up into smaller things
where more people could want to get in on this deal where they pay
8 cents down and then you loan them the balance at zero percent
interest for 7 to 10 years with no recourse? Don’t you think people
would be interested in that?

Mr. EDWARDS. Again, maybe I should talk first about the 8 cents.
The loans that Rialto ended up purchasing, the equity partnership,
they had a book value of $3.1 billion. The estimated market value,
the implied value based on their bid, was about $1.2 billion.

Mr. WESTMORELAND. Who did that estimate come from?

Mr. EDWARDS. We had a financial advisor who gave us—

Mr. WESTMORELAND. Okay.

Mr. EDWARDS. Yes.

Mr. WESTMORELAND. Thank you. Who is your financial advisor?

Mr. EDWARDS. We have a range of financial advisors, such people
as Barclays, and Stifel Nicolaus. I can get you a list.

Mr. WESTMORELAND. So you are the FDIC and you don’t have
anybody who can advise you on the finances?

Mr. EDWARDS. No, I think that our—

Mr. WESTMORELAND. You have all outside financial advisors?
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Mr. EDWARDS. Correct.

Mr. WESTMORELAND. Now, you said that the Inspector General
was doing a good job.

Mr. EDWARDS. Yes.

Mr. WESTMORELAND. Do you think he is doing it appropriately?

Mr. EDWARDS. I have all the respect, professional respect in the
world for Jon. You can read his background. I think he has a
very—

Mr. WESTMORELAND. Okay. Do you realize that your partner in
this deal said that the Inspector General was being invasive? Do
you agree with that?

Mr. EDWARDS. I don’t agree with it, and I am not aware that
comment was ever made.

Mr. WESTMORELAND. Okay.

Can you give me, not right now but in writing, an example of
where you went in to some unfinished homes and worked it out
with the borrower to finish those homes up? I want to know where
those are at, because I don’t know of any of them. And, in fact, peo-
ple have had a terrible time even getting in touch with somebody
about the FDIC, and the FDIC said we are not a bank, we don’t
do that. So I would like to know where those are, exactly.

But, Mr. Miller, in your testimony, you say that the borrowers
you deal with are advised by counsel at every point in the negotia-
tions. Is that correct?

Mr. MILLER. To the best of my knowledge, they are, sir.

Mr. WESTMORELAND. However, we have heard from different peo-
ple that Rialto’s prenegotiation letter sent to borrowers includes a
clause that prevents the borrower from bringing legal counsel to
negotiations. In fact, I have heard reports that Rialto will not en-
gage with borrowers who have counsel present.

Is this the open process that you are claiming—that you are
holding up as a model?

Mr. MILLER. No, sir. And thank you for your question. As you
know, we have talked about this before.

It is very much our policy to engage in conversation and commu-
nication with our borrowers. And while I respect and understand
that you might have heard one side of the story, I have always
found that anytime I hear one side of the story, it is always very
compelling.

Mr. WESTMORELAND. I know. And I heard your side, and that is
the reason I went to get another side.

Mr. MILLER. Yes, sir. Thank you.

But the reality is, from the prenegotiation letter all the way
through to every negotiation that we have with our borrowers, we
engage borrowers with counsel, without counsel.

Mr. WESTMORELAND. Okay.

Mr. MILLER. We try to engage our borrowers properly and re-
spectfully. And I think—

Mr. WESTMORELAND. So if I brought you a prenegotiation letter
that was sent to a borrower who said that they were not allowed
to have an attorney, you would find that troubling?

Mr. MILLER. I am not sure of the context of that letter, so I won’t
speak hypothetically. What I would say is that in all instances, any
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communication with borrowers starts at point “A” and is subject to
discussion and negotiation. So if a borrower—

Mr. WESTMORELAND. Okay, but if I brought—

Mr. MILLER. Excuse me, sir.

Mr. WESTMORELAND. —a letter from Rialto—

Mr. MiLLER. If the borrower would like to have an attorney
present, the borrower can speak to us and say, “I would like to
have an attorney present, and I would like that as part of my writ-
ten record.”

Mr. WESTMORELAND. I am just asking you if you would look at
a notification from Rialto to a borrower telling them that they
could not have counsel during the negotiations.

Mr. MILLER. Sir, I would certainly look at a communication.

Mr. WESTMORELAND. Thank you. Yes, sir.

Now, what percentage of your negotiators are attorneys?

Mr. MiLLER. I would have to get back with the real number, but
I would say probably 30 percent.

Mr. WESTMORELAND. Okay. So it is possible that somebody who
was not being represented by counsel was actually negotiating with
an attorney. Is that possible?

Mr. MiLLER. I would venture to say probably not.

Mr. WESTMORELAND. Okay.

Mr. MILLER. We generally do not—I can’t speak absolutely, but
I believe not.

Mr. WESTMORELAND. Mr. Edwards, the last time we spoke on the
record, which I think was August 2011—

Mr. EDWARDS. Yes, sir.

Mr. WESTMORELAND. —on structured transactions, I asked you if
it would be best for a managing partner to go to court and obtain
a judgment and allow the borrower to continue to accrue the inter-
est in the taxes rather than foreclosing and taking the collateral
first. Your response was that it seemed to be a case-specific situa-
tion.

Do you remember that conversation?

Mr. EDWARDS. Yes, I do.

Mr. WESTMORELAND. So my office sent you case after case to
prove our claim that Rialto specifically is litigating over negoti-
ating. However, your answers are the equivalent of giving me and
this Congress the finger.

In your letter to Mr. Scott Leventhal, who will testify later—and
I hope that all three of you gentlemen will stay tuned and hear
some of the other side of this story—dated March 27, 2002, you
said, the FDIC states, “Although the FDIC holds an equity interest
in the LLC, such as Rialto, we do not manage or service the assets
that were conveyed to the LLCs or Rialto itself. Therefore, the
FDIC is not in a position to control the resolution strategy to loans
owned by the LLC.”

So you are saying that even though you are a 60 percent partner
in the deal, that you have fronted $642 million, that you have no
say-so in it?

Mr. EDWARDS. No, I wouldn’t say that. We do exercise an over-
sight responsibility. But if you look at how and why we put these
transactions together, it was specifically to make use of the private
sector’s expertise in working out these credits.
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It would not be a true sale if, in fact, we were involved in the
day-to-day management of the LLC. And, in fact, that is exactly
why we created these transactions: so that the government was not
involved in the day-to-day aspects of those transactions.

Mr. WESTMORELAND. Are we going to do another round, Mr.
Chairman?

Chairman NEUGEBAUER. We are going to try.

Mr. WESTMORELAND. I yield back, since my time is up.

Chairman NEUGEBAUER. Okay. Thank you for yielding back.

Ms. Herrera Beutler is recognized for 5 minutes.

Ms. HERRERA BEUTLER. Thank you, Mr. Chairman.

I have a couple of questions. Mr. Westmoreland made a very im-
portant point. Now, I understand that you are saying, in concept
you set up this LLC by way of trying to protect the depositors, and
you are working with the private sector and they are putting in
some skin, and it is supposed to work. We are not opposed to that
idea. The problem is, in practice, we have seen very different
things.

I think you have about 150—or had—loans; some were defaulted,
some were performing. And I have instance after instance after in-
stance of cases—people who did not talk, they were not related—
I shared my church, they are nonprofits, they are developers, it is
across-the-board—who have come to me and said, we cannot nego-
tiate in good faith with Rialto, because they will not work, they
won’t negotiate. I almost laugh to hear you say “negotiate.” It is
like the bully on the playground coming up to the skinny kid and
saying, “Give me your lunch.” That is not negotiating. Yes, the kid
could say no, but he is going to lose his lunch and get a black eye
anyway.

So where this comes to you, if you were operating on your own
with your own capital, you wouldn’t have me here questioning it.
My problem is when an agency steps in and says to a construction
loan that is performing, we are not going to extend any more pay-
ment to you, and then we are going to sell the loan to a business
which has over 20 years of experience and understands how to de-
velop this and has unlimited or very—I shouldn’t say unlimited,
but significant access to capital and a tremendous sweetheart loan
deal, we have a problem.

And so, to hear you say that there is a negotiation taking place
in good faith, I guess that is one thing that I would ask: Is that
something you are willing to go back on? If I present to you cases,
probably 80 of them, where people have not been able to nego-
tiate—many of them are in foreclosure at this point or have lost it
all in bankruptcy—is that something you are willing to work with
us on?

Mr. MILLER. Is that for me?

Ms. HERRERA BEUTLER. Yes, Mr. Miller.

Mr. MiLLER. Yes, thank you for your question.

We have had numerous inquiries through various Members that
we have responded to in writing over and over again. And, of
course, we are always open to and willing to listen to, understand,
and rethink any program or any negotiation that we have in place.

The answer to your question simply is, yes, of course we will go
back, and we want to hear any concerns that people have.
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Ms. HERRERA BEUTLER. Great.

Mr. MILLER. That is why I am here today.

Let me just say that it is very important to know that, number
one, you might only be getting one side of a story. Number two, the
terms and conditions of loan documents are very clear. The sim-
plest answer is, the borrower is always able to pay off their loan.
At the end of the day, they are looking for a compromise. And what
one person might consider responsible or reasonable, another per-
son might say, I need to know the factual landscape.

Ms. HERRERA BEUTLER. That is fair. And in reclaiming my time,
part of my concern is, when someone is—by nature of home con-
struction or commercial development, the way that the loan works
is the money comes in phases. So if the FDIC says, “Sorry, we are
going to cut you off, you don’t get to finish it,” it makes it very dif-
ficult then when you have the new owner of a loan who comes in
and says, “We want it all, we want it all now.” You are, by defini-
tion, picking winners and losers. And the government shouldn’t be
in that business.

Mr. Edwards, I have a question. It is kind of a two-parter. Actu-
ally, between the two of you, I have heard this now. But, Mr. Mil-
ler, your testimony stated that Rialto purchased the 5,500 dis-
tressed loans with an unpaid balance of $3 billion with a purchase
price of 1.2. However, Rialto paid the 250, which is 8 cents on the
ilollar down, and the FDIC picked up the remaining 600-plus mil-
ion.

So you put down 8 cents on the dollar, and I have two questions
with that. First, how were these deals negotiated? And, second—
perhaps this is more for Mr. Edwards—was the highest bidder real-
ly 8 cents? I do have folks in my neck of the words who maybe
couldn’t have hit the whole 100 percent but they could have hit 60
cents, they could have hit 80 cents. But was the highest bidder
really 8 cents?

Mr. EDWARDS. First of all, I will answer your question on the bid-
ding. These transactions are widely, widely marketed. As I was in-
dicating before, we have a prequalification process. In the case of
the two Rialto deals, there were 16 bidders and 42 bids on the first
deal that they bought from us. They were the highest bidder. In
the second deal, there were 11 bidders and 18 separate bids, and
they were the highest bidder. This is a very, very competitive proc-
ess.

Ms. HERRERA BEUTLER. So 8 cents was the highest bid?

Mr. EDWARDS. I think the issue here is, what they bid is a dollar
amount for the percentage equity that they are getting in the LLC.
In this case, it was 40 percent of an LLC with loans that are worth
$1.2 billion. They paid—

Ms. HERRERA BEUTLER. Worth on paper.

Mr. EDWARDS. No, worth with regard to our financial advisor’s
estimate, worth $1.2 billion. They paid $243 million for their 40
percent share of the equity portion of the deal. Fifty percent of the
deal was debt, 50 percent was equity.

Ms. HERRERA BEUTLER. So—

Mr. EDWARDS. So, in other words, yes, they bought—

Ms. HERRERA BEUTLER. —8 cents was the highest bidder in
terms of recovering. Okay, so these—
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Mr. EDWARDS. If you look at this as a metric of percentage of
book value, the 8 cents is correct, but—

Ms. HERRERA BEUTLER. I have to tell you—

Mr. EDWARDS. Yes.

Ms. HERRERA BEUTLER. —one thing I keep hearing is, I ask a
question and then sometimes it is, with the whole portfolio we can’t
pick and choose pieces of it. And then I hear, you can’t break it
down. I keep hearing different points made in response to ques-
tions.

In my mind, we had willing people who could have performed,
and it was the FDIC who stepped in. And it was one of the first
banks that went down in our region. Granted, I don’t think you all
knew what you were doing, and we are bearing the consequences.

But, with that, we will keep going. Thank you, Mr. Chairman.

Mr. MILLER. Mr. Chairman, should I answer my portion of the
question?

Chairman NEUGEBAUER. I think we are going to try to come back
around.

Mr. MILLER. Okay.

Chairman NEUGEBAUER. We are going to have to vote here in
just a little bit.

The Chair now recognizes Mr. Capuano, the ranking member of
the subcommittee, for 5 minutes.

Mr. CApUANO. Thank you, Mr. Chairman.

And, gentlemen, I am kind of put off on this, because the truth
is, I have not dealt with this, so this is kind of a new issue to me.
My office has gotten no calls on this, so I am kind of learning as
we go along. But I have been listening, and I have read the testi-
mony. And, Mr. Inspector General, I have a couple of questions.

I believe you said it in your testimony, but you also put it in your
written statement. You said, according to the FDIC, actions have
been taken to address the suggestions you made.

Mr. RYMER. Yes.

Mr. CApUANO. Have you not checked with the FDIC?

Mr. RYMER. No, sir, not yet. We have not completed the audit fol-
low-ups where we would routinely get back to those.

Mr. CApUANO. Okay. But you will be doing that?

Mr. RYMER. Yes, sir.

Mr. CAPUANO. You have no reason to believe that anything other
than what they have told you is true?

Mr. RYMER. Not at this point, sir, but we certainly will verify
that.

Mr. CapuaNO. Okay. And when you did your audit, did you check
any potential conflict of interest on these things? Was that part of
the audit or no?

Mr. RYMER. The two we completed, no, we did not, sir. But the
one we are doing now, the Rialto work, there is a bidding and se-
lection process portion of that audit that will look at that.

Mr. CapuaNO. Okay. Great. Thank you. And you expect that to
be done, give or take, in August?

Mr. RYMER. Yes, sir, late August.

Mr. CApPUANO. Great. Thank you.

Mr. Edwards, most of my questions—I was going ask you about
that 8 cents on the dollar. I think you just answered it as you see
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it. I wouldn’t mind seeing that in writing at a later time, because
it is hard to follow some of the numbers that get thrown around
when you are not that familiar with it. So I would like to hear
about that a bit little more, because 8 cents on a dollar? I am in.
I have 8 cents. Don’t get me wrong; that is all you are going to get.
But I will get a buck for it. But I understand that there are dif-
ferences of opinion, and I would like to follow it a little bit better.

But I would like to ask you on—actually, I am not sure if it was
Mr. Edwards or Mr. Miller. I believe one of you, maybe both of you,
said that of the loans in the package here, 90 percent of them were
in default. Am I right to believe that most of these loans that are
in default are construction loans? They are not typical mortgage
loans, they are loans that are in the middle of construction, so the
asset you have is possibly a pile of dirt or a hole in the ground?
Is that a fair assessment or not a fair assessment? Understanding,
not assessment.

Mr. MILLER. Sir, if you look at the 5,500 loans, they are a range
of loans. They are not consumer loans, they are not loans on homes
that are occupied by families. They are generally either, really,
land, dirt, or land that is partially developed, homes that are under
construction, shopping centers, office buildings, warehouses.

Mr. CApPUANO. That are mostly under construction. So these are
mostly, for all intents and purposes, construction loans.

Mr. MILLER. Some under construction. Some of them are com-
pleted projects. It is a panoply of property types.

Mr. CAPUANO. The reason I ask is because—I think the point was
made—you can’t pay off a construction loan. If you pull a loan in
a middle of a construction, you just can’t do it. I have had construc-
tion loans. They are really just bridge loans until have you an asset
that you can then take if I ever finish it. So I think that is an im-
portant point to make.

Mr. Edwards, I guess the one question that hasn’t been asked
that I am aware of is, okay, you have 4 percent of all the assets
in this. And that 4 percent is based on book value, not actual value,
and that is fair enough, but whatever, some very relatively small
percentage.

Mr. EDWARDS. Right.

Mr. CAPUANO. There have to be other—or maybe there isn’t—but
I presume there are other bad loans that don’t go into this 4 per-
cent that you handle another way. And I am just curious, if you
get rid of the structured asset sale transaction, what do you do
with these assets?

Mr. EDWARDS. Yes, thank you for the question.

With respect to the $670 billion of assets that were from failed
banks since the beginning of 2008, the lion’s share of those have
gone to acquiring institutions. In the instances where we cannot,
as I described earlier, where we cannot pass those to acquiring in-
stitutions with or without a loss share agreement—

Mr. CApuANO. Hang on.

Mr. EDWARDS. Yes.

Mr. CAPUANO. I need to hear it in English. So I am going to
translate for you, and tell me if I am right.

Mr. EDWARDS. Yes.
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Mr. CAPUANO. Bank “A” fails. You want to sell most of bank “A”
to bank “B.”

Mr. EDWARDS. Absolutely.

Mr. CAPUANO. You go to bank “B,” and bank “B” says, “Wait a
minute. I will take it, but I don’t want these 200 loans.”

Mr. EDWARDS. Correct.

Mr. CAPUANO. “These are no good. I don’t want them. I will take
everything but those 200 loans.”

Mr. EDWARDS. Yes.

Mr. CapuaNoO. Okay.

Mr. EDWARDS. Yes. And then once we get those loans, by defini-
tion, since the bank fails and there is no acquirer, we have to start
working them ourselves.

And as I suggested, there is a percentage that we end up just re-
taining in the portfolio and working out. In other instances, we
work them for a while and then put them into these Structured
Transaction Programs. There are also instances where we can,
mostly with performing loans, put them into securitizations.

Really, the only other alternative is you sell them for cash. The
whole reason that we are doing this program is because cash sales
in a distressed market right out of the bank get incredibly low bids.
As a matter of fact, early in the crisis, we did put some of these
loans in a standard whole loan sale package, and the prices that
we got were very low.

Mr. CAPUANO. Have you or Mr. Rymer or anyone else, have you
done maybe a comparison, for the sake of discussion, take 200 of
these exact same loans that maybe you did just spin them out right
away, take the loss up front, versus the ones you have held? I am
just curious. Your point makes sense to me, but is there any statis-
tical analysis to back that up to say generally that is correct?

Mr. RYMER. Sir, in my statement, we identified an audit that we
have yet to do but that we certainly plan to do. And that is, if you
go back to the $668 billion in total that has passed through the res-
olution process, there are three or four different resolution methods
that have been used principally, and the most popular one is the
purchase and assumption through a bank. Then, there are the loss
share agreement arrangements. And then at the end, the smaller
piece is the one we are talking about today, the structured asset
sales.

I believe it is very important for an independent assessment of
the value of those three resolution methods to be compared to each
other, and to consider the risk associated to the FDIC and certainly
the risk or potential damage or harm that may be happening in a
particular market—

Mr. CAPUANO. And you plan on doing that, Mr. Rymer?

Mr. RYMER. Yes, sir, we do.

Mr. CapuaNO. When you do that, I presume—again, the different
approach is one thing. But as it was explained, as I heard it any-
way, one method is all the so-called good loans and the other meth-
od is all the so-called bad loans. I am sure you do, but I need to
make sure of it: You are going to be doing apples to apples. Com-
paring the return on value for a bad loan to a good loan, very inter-
esting but it doesn’t help. I am sure I know the answer, but I need
to ask.
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Mr. RYMER. Yes, sir. The point we would make is that for like
collections of assets, we would do a comparison.

Mr. CApuANO. Thank you.

Mr. EDWARDS. I think it would be helpful if I just add one point.
Early on in the crisis, as I indicated, we tried to do cash sales; the
prices were just very, very low. At this point in the crisis, as we
market LLC transactions, we market them both as an LLC trans-
action and as a whole loan sale. If the whole loan sale price is bet-
ter, we take that, because the market has now recovered. And, in
fact, we had a transaction with some hotel loans last year, and that
is exactly what happened.

Mr. CApUANO. Thank you.

Thank you, Mr. Chairman.

Chairman NEUGEBAUER. I thank the gentlemen.

I am going to do a very quick lightning round. I am going to give
Mr. Westmoreland 2 minutes, and I am going to hold him to it.

So, you are recognized for 2 minutes.

Mr. WESTMORELAND. Thank you, Mr. Chairman.

I would like to ask unanimous consent to I submit for the record
a letter from American Land Rights and any attached material
submitted by borrowers whose loans have been transferred into one
of these LLCs; a letter from Merolla & Gold, LLP; and a letter from
Tom Carson, a doctor of appraising, really.

Chairman NEUGEBAUER. Without objection, it is so ordered.

Mr. WESTMORELAND. Mr. Edwards, did you go to—or did anybody
go to any of the specific borrowers and say, if you can come up with
8 percent of what the loan is, we will give you a loan for the re-
mainder of it, we will be a partner with you at 60 percent, and we
will give you 7 to 10 years to do this, and it will be at no interest
and there will be no recourse to you? Did you give any of those bor-
rowers that opportunity?

Mr. EDWARDS. No, we did not. What we do—

Mr. WESTMORELAND. Do you think any of those borrowers would
have taken that opportunity?

Mr. EDWARDS. I am certain they would have. But I will tell you—

Mr. WESTMORELAND. Me, too.

Mr. EDWARDS. —what we do when a bank fails is, when an asset
is put into a receivership because we haven’t been able to pass it
to an acquiring institution, we will work with the borrower. If they
give us their current financial statements and we are able to get
an appraisal on the collateral, we will try and do some kind of
workout with them before we even put these loans in a structured
sale. It is a 6- to 9-month period, generally, before that happens.
So we do work with these borrowers.

Mr. WESTMORELAND. You were at the hearing that we had in At-
lanta, and Mr. Miller. We had it at noon in Georgia, and we had
people from Washington State, California, Nevada, Texas, Florida,
and New Jersey who came, who had problems with Rialto. There
was not one mention of Starwood, Four Squared, Colony, or any-
body else. These people traveled on their own dime to come to that
hearing.

That is just one side of the story, and I can’t wait to get yours
on some of these other things. But that is a problem, when you
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have people traveling across the country just to come to a hearing
at which they are not even going to get to testify.

Mr. Edwards, I just find it very, very troubling that the FDIC
has not done more to make sure that at least some of these people
have an opportunity to have the same deal you are offering other
folks. That just makes sense.

And, with that, I yield back.

Chairman NEUGEBAUER. I thank the gentleman.

The gentlewoman from California is recognized for 2 minutes.

Ms. WATERS. Mr. Chairman, I think that what the FDIC is hear-
ing today is our dissatisfaction with the way that they are dis-
posing of these assets in one or two or three different ways.

Mr. Miller, you have the ability, in negotiating with these bor-
rowers, to decide whether or not you are going to demand a payoff,
whether or not you are going to do a loan modification, or what
have you. We have been going through this on housing, and so we
are very concerned about the way loan modifications work or don’t
work. And we have been trying to keep people in their homes.

And while we understand that you have to get the most you can
get for these assets—that is kind of dictated to you—we want some
balance. And we want you to be able to sell these assets and make
a reasonable return on the sales. But we also want to keep these
businesses and we want to give people an opportunity, rather than
taking what they have invested in and giving it to somebody else
for the 8 cents on the dollar that you have been hearing.

So do you hear us, Mr. Edwards?

Mr. EDWARDS. Yes, we do. And believe me, we are very concerned
about how this impacts communities and borrowers. As you just
pointed out, we have a statutory duty under our enabling legisla-
tion to maximize the recovery of these receiverships. The struc-
tured sale transactions, as I pointed out in my oral and my written
testimony, under best estimates have netted the receiverships over
$4 billion more than just a straight cash sale.

I will tell you this, to anybody on the committee: We have said
and we will say again, if there are individual fact-specific borrower
issues that you would like to bring to our attention, we spend a lot
of time looking through those complaints and trying to make sure
that our partners have not violated the LLC agreements in any
way and are acting in a respectful and businesslike manner.

Ms. WATERS. Mr. Chairman, may I—Mr. Rymer, do you audit the
negotiated arrangements with the borrowers that Mr. Miller is
doing, and if so, are you able to determine whether some are more
favorable than others or what have you? Do you audit that?

Mr. RYMER. No, ma’am, we have not.

Ms. WATERS. How do you know what he is doing?

Mr. RYMER. We audited his compliance with the terms and condi-
tions of the contract. That report is not complete, ma’am, but it is
expected to be finished in August.

But I can tell you that the objective of that audit was to audit
his compliance with the terms and conditions of the contract, to
audit the FDIC’s oversight of that contract, to audit the bidding
and selection process that Rialto went through to—

Ms. WATERS. That is not what I am talking about, and I will cut
you off. My time is up.
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Would you make sure that we get a copy of that report? I want
to take a look at what has happened to all of these negotiations.

Chairman NEUGEBAUER. Absolutely. We will get those, and we
will ask the FDIC to furnish us a copy of that report.

Going to go back to a lightning round. Ms. Herrera Beutler?

Ms. HERRERA BEUTLER. All right, lightning, I am going to speak
fast. Thank you, Mr. Chairman.

I understand, Mr. Miller, Lennar is not actually—legally allowed
to buy land acquired by Rialto in this agreement. However, Lennar
has recently decided to begin buying land and building homes in
southwest Washington, in the same area in which Rialto owns
huge amounts of undeveloped land that remains deadlocked.

Can you explain this decision? Are there laws prohibiting Lennar
and Rialto from discussing the loans and the land that they own?
Meaning, you have access to competitors, other developers; you
have their financials, basically. Can you share that information?
And, further, what is to stop Rialto from sitting on the undeveloped
land to jack up the price of development Lennar is planning?

Mr. MILLER. Thank you for your question.

Boy, there are so many things. I feel like I am sitting here as
a villain, and I don’t get to answer any of the questions. Let me
say—

Ms. HERRERA BEUTLER. To a lot of broken homes in my neck of
the woods, you are a villain. And that is not my personal—but I
have a lot of broken homes.

Mr. MiLLER. Thank you. I understand that, and we remain sen-
sitive to that in our offices every day. We are engaged to do a busi-
ness that is difficult, and sometimes it is a little bit—it is adver-
sarial and uncomfortable. And there is no question about that. We
are very sensitive to that. We recognize the landscape.

I have to start by answering the question and telling you, we did
not pay 8 cents for these loans.

Ms. HERRERA BEUTLER. Okay, that is not my question, Mr. Mil-
ler. And I have a very limited amount of time. It is more specific
to Lennar and Rialto, the land that is held, the information that
is shared, and the financials.

Mr. MILLER. Okay.

Ms. HERRERA BEUTLER. And you can provide the rest in writing,
fls far as the 8 cents. I am happy—we will all continue the dia-
ogue.

Mr. MILLER. Thank you.

We have to recognize that Lennar put $250 million of cash that
sits behind the loan and comes out pari passu with money to the
FDIC. We do not play games for our homebuilding business or any-
thing else by investing in loans in any area of this country. Our
homebuilding operation enters various areas of the country having
nothing to do with the activities of Rialto.

Ms. HERRERA BEUTLER. Reclaiming my time, I actually find it in-
teresting that when Clark County was the largest and fastest-
growing county in the State of Washington, Lennar wasn’t there.
Every homebuilder in, like, the west coast was there, but Lennar
wasn’t there until everything went down. And there are these hold-
ings by a company that isn’t the same but they are cousins, so to
speak.
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Mr. MILLER. At that time, it was not economically feasible when
prices were high and it was very difficult for us to enter that mar-
ket. We are entering that market for different reasons.

Yes, we have loans in the Rialto portfolios and the FDIC port-
folios in those areas. Understand that every time we end up
through Rialto taking back a piece of land and unfortunately tak-
ing it back from one developer, we cannot sell that land to our
homebuilding operation and don’t intend to—

Ms. HERRERA BEUTLER. I understand that.

Mr. MILLER. But we are enabling a competitor, another home
builder, to build on that piece of land at a lower basis. So we are
actually invigorating the economy by putting the land in someone
else’s hands. We are not holding these tracts of land for some fu-
ture date or for some other reason.

Ms. HERRERA BEUTLER. And there is no financial information
that is shared between the two on the land that is held, financials?

Mr. MILLER. Recognize—there is no financial information that is
shared, nor would it matter. Remember, our financial information
as a public company is available to everyone. There are no trade
secrets in that. And we certainly don’t seek financial information
on any of our competitors, either through loans that we have or
through other means.

Mr. RYMER. Ma’am, if I could quickly tell you that in the audit
we are doing now with Rialto, we are paying particular attention
to the controls over transactions with affiliates. That is an audit
step that will be in the audit report that you should expect later
this summer.

Chairman NEUGEBAUER. I want to thank our witnesses. I appre-
ciate your testimony.

The Chair notes that some Members may have additional ques-
tions for this panel, which they may wish to submit in writing.
Without objection, the hearing record will remain open for 30 days
for Members to submit written questions to these witnesses and to
place their responses in the record.

With that, this panel is dismissed, and we will call up the second
panel: Mr. Scott Leventhal, president of Tivoli Properties, Inc.; and
Mr. Edward Fogg, owner of Fogg Construction Company and Fogg
Mortgage Company. If you would take your places, please.

We are trying to get these opening statements as quickly as we
can. We think there are going to be some votes here in a while, and
it will be a fairly lengthy vote.

And so, with that, Mr. Leventhal, thank you for being here. You
are recognized for 5 minutes to summarize your written testimony.

STATEMENT OF SCOTT L. LEVENTHAL, PRESIDENT AND CHIEF
EXECUTIVE OFFICER, TIVOLI PROPERTIES, INC.

Mr. LEVENTHAL. Thank you, Mr. Chairman, and members of the
subcommittee. My name is Scott Leventhal. I am the president and
CEO of Atlanta-based Tivoli Properties, Inc. Tivoli is a developer
of high-rise condominiums, apartment projects, mixed-use projects,
subdivisions, both in-fill subdivisions, lifestyle communities, and
entry-level communities.

I appreciate the time to speak to this committee and would note
that we are all here today because the world has been turned
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upsidedown. And by turning the world upsidedown, there is obvi-
ously some fallout and things that should be reviewed and ad-
dressed.

As an Atlanta-based developer, I am particularly affected by the
fact that Georgia has seen more bank closures than any other State
in the country. For me, that has resulted in multiple banks being
closed, the assets of those failed banking institutions being trans-
ferred through whole bank purchasing assumption agreements
where the FDIC will backstop the losses sustained on those loans
through a loss share, through structured transactions with private
partners, multiple partners, as well as directly liquidated to private
investors.

The subcommittee and the prior witnesses talked previously
about the methodologies and how these loans are liquidated and
transferred, and it is important that we do analyze that.

The whole bank purchasing assumption is a situation where the
FDIC is capable of taking all the assets of a failed banking institu-
tion and transferring those assets to a financially solvent institu-
tion. That institution doesn’t get to choose the good or the bad.
They take the loans, they work the loans out. The loans that are
unable to be sold through a whole bank purchasing assumption end
up in these structured transactions.

The primary difference between these two methods of liquidation
is that when a bank fails and an acquiring bank purchases the as-
sets, the borrower is dealing with the bank. When a bank fails and
the FDIC is incapable of selling those assets to another acquiring
bank, they end up in the hands of a private partner, and in most
instances that private partner is a direct competitor of the bor-
rower.

These structures provide, as previously discussed, management
fees to be paid on the unpaid balance of the loans. They also pro-
vide for interest-free financing for a significant term.

Further, something that has not been addressed in this hearing
is that these structures actually have a disincentive for the private
partner to perform. Meaning that for the private partner to lig-
uidate the assets in the structured transaction, they will get to a
point where the profits that are being split between the private
partner and the FDIC will actually increase to the FDIC and de-
crease to the private partner, thereby diluting the amount of asset
management fees that are available to be collected. If you have 7
years, why finish anything? Why liquidate? Why deal with it?

Another matter which has been touched on today is, when a
bank fails and the FDIC comes in and takes over the assets of the
failed institution through a receivership, and elects to not fulfill the
obligations that are required under the loan agreement, that issue
has a very specific legal term; it is called repudiation.

Now, the consequences of repudiation are very significant. In
many instances, borrowers have borrowed moneys for the purposes
of construction projects. Depending on what point in time the as-
sets or the bank fails, that borrower may be subject to repudiation.
And the FDIC, because of other problems the bank may have, will
elect not to proceed forward. Many borrowers around the country
are facing this issue, and it is resulting in very dire consequences
and dire situations.
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Now, the acquiring bank or the private partner through the
structured transaction also then has the opportunity to pursue the
borrower, pursue the guarantor for the full amount that has been
drawn, except for the lender failed to perform. They repudiated. It
is interesting that the rules are written in pencil in some instances.

I think that the subcommittee should take consideration of the
fact that structured transactions are important. They are impor-
tant to the FDIC’s ability to liquidate assets. But what we need to
do is we need to resolve the issue where direct competitors are
coming in and they are being given access to private borrowers’ fi-
nancial information. It creates an unfair advantage, particularly
when the Federal Government assists and is driving competition
out of the marketplace.

Tremendous litigation is ensuing around the country; and while
many borrowers have the right under the Federal Bankruptcy Code
to seek some sort of debtor protection, they should not be forced to
if the opportunity exists to work those loans out.

I am moving very quickly. I have one last point, Mr. Chairman,
if you would allow my indulgence. I see the clock has changed.

It is very important that we recognize that in a lot of litigation
which is going on around the country, while structured transaction
partners are seeking to recover and get judgments on the obliga-
tion, meaning the note and the guarantee without first foreclosing
on the property or the collateral that secures the loan, you see com-
munities all over, particularly in Georgia, wasting. And that means
that the surrounding properties have severe effects from the fact
that the neighboring property is just wasting away because a dis-
pute is going on between two different parties and it is unrelated.

So Mr. Jones, who lives in a home that is right next door to a
partially developed house or partially constructed house where the
FDIC has come in and repudiated the loan, a successor has then
come in and wants to litigate for the amount of that debt, that
homeowner living next door’s appraised value has declined. They
can’t get new financing. That borrower is now upside down.

[The prepared statement of Mr. Leventhal can be found on page
91 of the appendix.]

Chairman NEUGEBAUER. I thank the gentleman.

Mr. Fogg, you are recognized for 5 minutes.

STATEMENT OF EDWARD L. FOGG, OWNER, FOGG
CONSTRUCTION COMPANY AND FOGG MORTGAGE COMPANY

Mr. FoGaG. Good afternoon, Chairman Neugebauer, and members
of the subcommittee.

My name is Ed Fogg, and I am grateful to be here. I would have
never in my wildest dreams believed that my company’s ultimate
failure would come directly from the governmental policy of the
FDIC and the partners they selected—

hMr. ?WESTMORELAND. Mr. Fogg, would you speak into the micro-
phone?

Mr. FoGa. Yes, sir—only because my bank failed. My story is not
one of a borrower who gave up and walked away from any of his
obligations. I am not a borrower who took out loans with a bank
with no intention of paying them back.
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In late 2008, the Bank of Clark County approached me to pur-
chase some of their distressed properties and develop rental homes.
We closed our last construction loan on Christmas Eve, 2008, and
the bank failed 23 days later.

Without any of the promised help from the FDIC, I still com-
pleted my construction projects out-of-pocket and paid every sub-
contractor. All of our loans were current at the time of the bank
failure.

I am one of the many borrowers whose loans were repudiated for
no good reason, and this has created my problems. I am sure you
know that when a loan is repudiated, it requires me to hold up my
end of the deal, but the FDIC does not have to the hold up the end
of the deal of the failed bank. In my case, it did not fund approxi-
mately $650,000 of the original loan commitment. To many small
businesses, this is devastating.

Put yourself in my shoes. Your bank just failed, the FDIC says
there are no funds available to complete your project, and there is
no construction financing in 2009. But, today, I really feel I am
here to represent the little guy who unfortunately just banked with
the wrong bank, and then eventually our loans were sold into some
sort of structured transaction.

I heard Ms. Sheila Bair speak about the responsibilities of the
American public to make their mortgage payments. I have done
this, and it has really meant nothing.

I have also read the FDIC book called, “Managing the Crisis” and
the clear message is that the FDIC recognized in the past the need
to protect and not hurt communities by not cutting off credit to
businesses and to work with the local communities. I hope in the
future, they emphasize these actions once again.

I do believe the FDIC needs to recover as much money as pos-
sible to reimburse the American taxpayer, but it should never be
done by creating further economic harm in the communities where
they have unfortunately closed banks. Structured relationships
with the FDIC need to be much more careful in selecting their
long-term partners. The partners’ goals should not be to become
the prize of Wall Street but the solution for Main Street.

The FDIC’s partnership with Rialto/Lennar was tricky from the
beginning. All of the loans were basically primarily construction
loans, land development loans, and it is obviously the same line of
work that their parent company Lennar is in. Unfortunately, what
incentive do they have to work out the problems of their competi-
tors? It doesn’t make much sense to hire someone that is your di-
rect competitor to try to help you fix your problems.

In my case, with Rialto, we never had missed any sort of pay-
ments on any programs, even after they repudiated our loans and
we had to come up with the $650,000 out-of-pocket. They eventu-
ally negotiated four different settlements with us, but every time,
they would back out of the settlement. When they finally did offer
me a settlement, they told me to pay my upside down home off
completely or they would foreclose on me.

But they did come back with another option. They offered me a
rate of 8 percent with a $10,000 up-front loan fee on a $250,000
loan. It took me a year-and-a-half to negotiate this loan extension,
and the only extension they would give me was for an additional
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year-and-a-half. I am a mortgage broker, and if I had offered this
to one of my clients it would have been conceived as predatory
lending, as the APR in this loan is 38 percent.

Also, with the attractive financing the FDIC has offered their
partners, it should be able to be passed along to the so-called ex-
perts of the community.

We understand what is in our projects. None of us went into
these loans with the idea of not paying them back. We are experts
in our local markets. We are experts in the product that we are
putting out there. And we alone should be allowed to try to work
with the FDIC to maximize the return to the American taxpayer.
None of us wants to see our projects fail or not succeed.

The problem also isn’t just with structured transactions. I have
five loans with another bank called Frontier Bank. It was acquired
by Union Bank of California. We worked for years and years to
come up with a long-term solution and provided thousands of pages
of income documentation and assets. We finally did receive a denial
for our modification from this bank a few months ago, and the most
amazing part about our denial is they actually mailed the decline
of my modifications to a friend of mine’s P.O. Box. Union Bank
cared so little that they could not even get my address right. The
FDIC should be disgraced by the actions of this partner.

We, the borrowers, did not go into these banks with the goal of
defrauding them or not paying them back. I truly believe that
given the time and acceptable terms, the FDIC would recover much
more money and not force borrowers like myself into bankruptcy or
foreclosure.

I thank you for letting me be here.

[The prepared statement of Mr. Fogg can be found on page 63
of the appendix.]

Chairman NEUGEBAUER. I thank the gentleman.

We now have votes, and so I am going to recess the hearing until
after this series of votes.

With that, we are in recess.

[recess]

Chairman NEUGEBAUER. The committee will reconvene.

We will go to questions with Members, and I will recognize my-
self for 5 minutes.

Mr. Leventhal and Mr. Fogg, you know the basics of why FDIC
is doing these structured transactions. There has been a pretty un-
precedented amount of bank closures over the last few years, tak-
ing on a lot of assets. Some of these assets the acquiring banks
don’t want to take on, and you are familiar with that. Tell me what
you would change about the way the FDIC is handling the struc-
tured asset program?

Mr. LEVENTHAL. Thank you, Mr. Chairman.

As I mentioned earlier, the Structured Transaction Program is
an important tool for the FDIC to be able to liquidate assets, and
it is very sensible that the FDIC goes into partnership with private
partners who are experts in the field. It would not make sense to
get someone who is not an expert.

I think that the primary issue that needs to be addressed is that
borrowers should have an expectation that they are doing business
with banks. Banks operate in a manner that borrowers are accus-
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tomed to. If we could divest the obligations of some of these indi-
vidual borrowers in these structured transactions before they are
entered into, where the private partner comes in and they acquire
all the assets and they take the skill set they have and the assist-
ance they are getting from the FDIC to be able to improve on the
assets, I think that a structure could come about that would result
in one, a better financial reward to the FDIC, and two, an improve-
ment within local economies.

Chairman NEUGEBAUER. Mr. Fogg?

Mr. FoGgG. Why does the FDIC think that for their 40 percent
stake in the deal, they are actually getting a better deal than work-
ing with the local communities? Why is somebody like Rialto more
of an expert on my project than I am? Why do they have to go out
and hire somebody to try to liquidate it, to try and recover, when
I obviously have a vested interest in getting through it?

We didn’t go into these transactions trying to commit fraud. We
went into them to try to make money for our families.

So by the FDIC putting them in a big structured transaction, hir-
ing some guys from who knows where in the country, how are they
more of an expert on my piece of property or my particular grocery
store or high-rise building than I am? All they do is they go out
and, after they get the property, they come back and hire other
people from our community to be their so-called experts when we
were there to begin with.

Chairman NEUGEBAUER. So you heard the FDIC say that there
is a transition period between the time when they acquire those as-
sets and when they put them into the structured transaction. That
period of time is in the neighborhood of 9 to 12 months. In your
own experience, Mr. Leventhal, in that 12-month period before
your loans were put into the structured transaction, tell me a little
bit about your dealings with the FDIC.

Mr. LEVENTHAL. Thank you, Mr. Chairman.

First, I think I would be remiss if I didn’t let this committee
know that I have been very fortunate, and I have recently settled
my disputes, which I had one with Rialto. I have had other matters
with other structured transactions which have not resulted in any
poor experiences for me.

And I can say that my experience with the FDIC may be a little
bit surprising, but during the term of receivership, I worked well
with them. Unfortunately for me, during the term of receivership,
which I believe was approximately October or the fall of 2009 for
about 10 or 12 months, we were facing one of the worst real estate
recessions this country has ever seen. And the FDIC’s willingness
to compromise with me did not lead me to have the ability of rais-
ing the necessary capital to come in and acquire and resolve it. But
I did have a very pleasant experience with the receiver during that
time period.

Chairman NEUGEBAUER. So while they were cooperating with
you, you were in a market where going out and getting additional
financing to take that loan out was not available to you?

Mr. LEVENTHAL. Capital was completely scarce, in particular for
the type of property that was the subject of that loan. It just was
not available. And it still in large part is not available.

Chairman NEUGEBAUER. Was that a condo project?
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Mr. LEVENTHAL. No, the FDIC receivership and Rialto trans-
action were an anomaly for the business I am actually involved in.
It was a suburban townhome project. I had acquired the property
because it was all presold to a major national builder. Three weeks
after I bought the property, the builder canceled on it, terminated.
And that is where I think the Lennars of the world would have an
opportunity of creating value in partnership with the FDIC.

Chairman NEUGEBAUER. All right. Thank you.

I now yield to the ranking member, Mr. Capuano.

You pass?

I will go to Mr. Westmoreland. You are recognized for 5 minutes.

Mr. WESTMORELAND. Thank you, Mr. Chairman, and thank you
for doing this. And I want to thank Mr. Edwards from the FDIC
for sticking around.

Mr. Leventhal, when did you have a settlement with Rialto?

Mr. LEVENTHAL. The settlement has occurred within the last 7
days.

Mr. WESTMORELAND. Okay.

And, Mr. Fogg, did you have any instances where you had some
houses—were you in the residential business?

Mr. FoGgG. I am a residential contractor. But I also build a num-
ber of rental properties and maintain those and keep those.

Mr. WESTMORELAND. Did you have any projects that were maybe
partially completed when the bank failed and you could not con-
tinue on with the construction?

Mr. FoGG. I would like to also answer the chairman’s question
with this, because it kind of ties together.

The bank had approached me to purchase their distressed prop-
erties to build rental housing, because we were experts in that
arena, to get them off their books. The bank failed 23 days later.
We had purchased the land, bought the permits, and put the foun-
dations in. And at that point, we met with the FDIC when they
called us in on the weekend. They said, please come in on Monday
morning and talk to us. It is a pretty unpleasant surprise when
you sit in their meeting and they have an armed guard sitting next
to you. It is not exactly what you expect from your financial institu-
tion.

They asked me to provide them with a business plan of what I
wanted to do to work out the problem. Being in a situation I could
not fail, because obviously I have a lot of other real estate assets

oing on, I came up with a plan where I had loans of approximately
%285,000 a unit. My plan was, okay, you don’t need to give me
$285,000; I will do $200,000 a unit.

The contractor at that time thanked me for the plan and said it
is the best business plan that they had ever written. Please pro-
ceed.

I never got anything in writing. I am an honorable guy. So I took
my own funds and any money I could scrape up to complete my
project.

At the time of completing the project, I brought them lien re-
leases, paid bills, you name it. And at the end of the day, the FDIC
contractor said, I am sorry, there is someone at the FDIC who, un-
fortunately, has made the business decision to not honor their
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funding commitment. I didn’t have anything in writing; shame on
me.

During that period of time, we constantly talked to them. I
talked to them 2 or 3 times a week, trying to see, who do I speak
with? How do I resolve this? I have other unresolved issues. And
they always led me down the path. They led me down the path
every single time.

Mr. WESTMORELAND. This was the FDIC? And was it a branch
or was it the FDIC in D.C. or—

Mr. FocG. When you deal with the local contractor, they are not
actually—I guess—

Mr. WESTMORELAND. This was an FDIC contractor? Somebody
the FDIC had contracted with?

Mr. FoGa. It was called Quantum Services—Quantum Invest-
ments—or whatever they wanted to call themselves. But they are
the figurehead or the face of the FDIC that you meet in your local
community.

Mr. WESTMORELAND. Okay.

Mr. FoGaG. You never get a chance to speak to anybody actually
at the FDIC.

Mr. WESTMORELAND. Mr. Leventhal, do you know of any—and 1
know you dealt with Starwood, I think. Is that not true?

Mr. LEVENTHAL. Yes, sir.
hMr;) WESTMORELAND. And that was a pretty decent experience
there?

Mr. LEVENTHAL. No. I lost a great building that I had con-
structed. I turned it in from a condo project. It was at the worst
time to have built a condo project. Made it a hundred percent cash
flowing building at 90 percent occupancy.

Starwood had a great deal. They came in and they foreclosed out
the building because the building that I spent $51 million building
was not even worth $29 million. That is a really staggering thought
when you consider it. And I had investors that lost upwards of §15
million in the transaction.

Personally, it wasn’t a bad experience. It was a nonrecourse loan.
I wasn’t made to suffer, as some debt collection efforts would. And
Starwood has since come in and they have taken back lots of collat-
eral. And Atlanta is now in a good position because condominiums
have sold so much that it almost makes sense to build another
condo building—almost.

Mr. WESTMORELAND. One last question. Are any of you familiar
with any subdivisions that were halfway completed or developed,
say that phase one was finished and sold out, had 22 homes in it
or whatever number, phase two was being developed, and all of a
sudden the bank went out of business financing it, and the FDIC
sold that to a structured loan agreement, and they couldn’t work
it out or sued immediately and it sat there? And the 22 finished
houses suffered the loss—or at least the previous homeowners were
suffering a loss for their equity and their investment.

Mr. FoGag. I own those homes. I purchased a property from the
Bank of Clark County, built those homes out-of-pocket, as I said.
And then within the same subdivision, there were probably 5 or 6
other bare lots, half-finished houses, holes cut, overturning weeds,
houses turned into drug houses.
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I am a direct victim of that in my unfortunate situation of the
houses that I spent $285,000 to build are not worth that due to the
fact that they let this property languish.

And if you drive anywhere within Clark County, you are going
to find subdivisions car-high in weeds. It is a bad situation for a
lot of guys.

So, yes. Personal knowledge? I own those subdivisions. I own the
homes in those subdivisions.

Mr. LEVENTHAL. I drive past many of them in Georgia.

Chairman NEUGEBAUER. The gentleman’s time has expired.

Ms. Herrera Beutler is recognized for 5 minutes.

Ms. HERRERA BEUTLER. Thank you.

I am glad you asked that question, because I wanted to reiterate
that it is not that you got out over your skis. You did it in good
faith, you put your own money up, and then the FDIC was the one,
fr(()lm 1my understanding, that came in and said, okay, that is not
a deal.

So one of the things that I heard Mr. Edwards talk about was
that period of time, the transition period. And I understand that
during our transition period in some of the cases I have worked
with people were getting good back and forth, there was a negotia-
tion taking place, and people—borrowers actually felt like they
were in a good place. But then they made the sale, and those deals
were all null and void. If they weren’t completed before it went to
Rialto, whatever the FDIC had negotiated was voided.

But it sounds like in your case Quantum told you—

Mr. FoGa. Yes.

Ms. HERRERA BEUTLER. —before—

Mr. FoGG. We have lots of different issues.

So the first thing is, yes, Quantum did tell me that they would
have no problem getting the approvals from the FDIC for me to get
a reduced amount of funds to finish my construction project. When
that didn’t happen, obviously, I spent hundreds of phone calls and
meetings with those contractors to try to resolve something. The
gentleman at the FDIC I think felt so bad at the end, or the Quan-
tum, of unable to resolve anything with the FDIC that they actu-
ally, on one of my notes at the time of being prepared for sale to
Rialto, they actually prepared a 1l-year extension on one of my
notes that had matured so that I would have adequate time to
hopefully work with Rialto.

When my attorney and I brought that note to Rialto, Rialto’s re-
sponse was, that note is not signed. That is not valid. You are in
maturity default.

I am like, I have gone this far. Do you really believe that I would
fake?a note from the FDIC to try to gain a six-more-months exten-
sion?

The only reason we had done it at that time was so that once
we did get somebody in place that could hopefully make some sort
of a decision to help us get through these assets, we would be able
to show we were still in good standing. Because we had never
missed a payment on one loan at that time.

Ms. HERRERA BEUTLER. This brings me to the point—from your
first to final communication with Rialto, the first one that you got,
was it a letter saying that you cannot use a lawyer? Were those
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precondition notices that they sent out? Was that how they started
it with you? Or were you already in that?

Mr. FoGa. It has been so long ago on that. The only thing I re-
member from those conversations was I was supposed to sign a
pre-negotiation agreement that said I could not bring any legal ac-
tion against them for any reason. They wanted, obviously, all my
financial data and all my documentation. But that was kind of the
first hello, I am your lender, give me all your information. That
was basically it. We never signed the agreement. At that point, I
felt I wasn’t going to sign my rights away in the beginning.

Ms. HERRERA BEUTLER. Very good.

With that, I yield back.

Actually, if I could ask one more quick question?

Chairman NEUGEBAUER. Sure.

Ms. HERRERA BEUTLER. Thank you, Mr. Chairman.

In meeting with some folks—and I will say this is more for the
record—I have had a number of folks who were in similar situa-
tions in our area who will not—do not want me to use their names
or their companies, because they are terrified of repercussions, be-
cause Rialto now owns part or all of them, and they don’t want to
go on record.

But I have had them talk to me, and one of the ones brought up
the question of—and I don’t know if you can even answer this ques-
tion—two Quantums. There is a Quantum contractor through the
FDIC, but I believe there is another Quantum that is in or a sub-
sidiary of Rialto. And there is confusion. The borrowers don’t know
who they are talking to. Can you bring—

Mr. FoGa. Yes. Initially, when the FDIC closed the bank, they
brought in Quantum—I don’t know—Quantum somebody. And
their job was to unwind the operations of the daily bank who col-
lects your information and gets your loans off to whoever at the
FDIC.

When Rialto took over the loans, they hired a company called
Quantum Servicing, and they are the ones who are supposed to do
your payment processing of your checks. I would say it is probably
one of the poorest organizations I have ever dealt with. I had never
missed a payment to those guys, until, unfortunately, we had to file
Chapter 11 last week. But they could not track your payments.
They didn’t have billing statements.

So there are two distinct Quantums, and neither of them are
very good.

Ms. HERRERA BEUTLER. Thank you. I yield back.

Chairman NEUGEBAUER. Thank you.

And I thank the witnesses for coming. I think we had two good
panels.

My takeaway is that, while this process probably has some merit
to it and it is helping work through a tremendous amount of inven-
tory, we have heard concerns. We have folks from the FDIC who
stayed over, and we appreciate that. Hopefully, they are listening
to those concerns.

And the Inspector General is doing an audit and has done an
audit. I think we will want to review the findings of that.
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It is unfortunate that we had these kind of market conditions
that created the need for these kinds of activities. But we appre-
ciate the thoughtful testimony that the witnesses gave.

If there are no other—

Mr. WESTMORELAND. Could I ask one question?

Chairman NEUGEBAUER. Yes.

Mr. WESTMORELAND. Mr. Fogg, could you furnish a letter for the
record of the first letter you received? Do you still have that?

Mr. FoGa. I am sure my attorneys have it.

Mr. WESTMORELAND. Okay.

Mr. FoGa. I can get that for you.

Mr. WESTMORELAND. If you could just get that to us, I would like
to put that in the record, if there is no objection.

Chairman NEUGEBAUER. Without objection, it is so ordered. If
there are no other questions, this committee is adjourned.

The Chair notes that some Members may have additional ques-
tions for this panel, which they may wish to submit in writing.
Without objection, the hearing record will remain open for 30 days
for Members to submit written questions to these witnesses and to
place their responses in the record.

[Whereupon, at 5:58 p.m., the hearing was adjourned.]
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Statement of Congressman Gary G. Miller

Subcommittee on Oversight and Investigations Hearing

“Oversight of the Federal Deposit Insurance
Corporation’s Structured Transaction Program”

Hearing held on May 16, 2012

The purpose of this hearing was to examine the use of structured transaction sales by the Federal
Deposit Insurance Corporation (FDIC) in which the FDIC partners with private-scctor entitics to
dispose of assets acquired by the FDIC when it resolves a failed bank.

1 appreciate Chairman Neugebauer convening this hearing. I have received statements from: (1.)
Mr. Mike Mugel of Red Mountain Retail Group and (2.) Ms. Sharon Newby Gilbert and Ms.
Sondra Newby Mayer of Rancho Santa Fe, California that I would ask to be included in the
hearing record. These statements recount real life examples of the flawed process endured by
borrowers when their banks were placed into Receivership by the FDIC. This testimony
provides the Committee with poignant examples of viable construction projects that ultimately
failed as a direct result of bank failures, where the FDIC took over as Reeeiver. | appreciate these
individuals sharing the details of their own personal stories with the Committee.

The examples contained in this testimony raise serious coneerns about FDIC policy and practice
toward existing construetion loans when a bank fails. In many cases, the FDIC takes over as
Reeciver of a bank literally months before the construction projects are coniplete but the process
does not allow for such projects to be completed. Instead, the apparent protocol is to cease
construction loan payments, which makes it impossible to complete the project.

If the FDIC had not taken over as Receiver, funds for these projects would have continued and
the contractors building the project would have completed construction and paid off the loan as
planned. Clearly, the FDIC should take over banks that are failing. However, when the FDIC
takes over as Receiver, it should separate out the viable loans from the loans that caused the
bank’s failure and make sure those viable projects are not harmed during the receivership. When
a viable loan is forced to be called carly, it oftentimes forees the project to fail and actually
creates losses for the FDIC. 1 have introduced legislation, which is cosponsored by 105 House
members, to prevent bank examiners from forcing banks to call construction loans that are
current and in compliance with loan terms. If a bank fails, such protection should also be
extended for those borrowers.

I am pleased the Oversight Subcommittee is looking at this program as these are egregious
examples that have been raised about people who, through no fault of their own, have lost
substantial sums of money for no reason. ] thank Chairman Neugebauer for his leadership on
this important issue and urge all of my colleagues to read the testimony of Mr. Mugel and of Ms.
Gilbert and Ms. Mayer.
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Testimony of Mike Mugel, CEO Red Mountain Retail Group

Prepared for Submission for the Record to the
Subcommittee on Oversight and Investigations

May 16, 2012 Hearing

“Oversight of the Federal Deposit Insurance
Corporation’s Structured Transaction Program”

LACK OF GOOD FAITH AND FAIR DEALING

An unintended consequence of the recently enacted bank/FDIC JV structured program is that
these new structures have no incentives for their principals to act in good faith and certainly do
not favor fair dealing when working with their existing Borrowers.

My name is Michael Mugel and I am the CEO of a shopping center and residential re-
development company headquartered in Santa Ana, Califonia. I currently do business in nine
states in the country and ] have created over 15,000 jobs through re-development over the past
20 years.

I know this may sound obvious but most Borrowers borrow money from banks because they do
not have endless amounts of cash on hand.

Real estate financing is essentially a form of collateral based lending. That is, the amount of the
loan is based on the value of the collateral. When a Borrower looks to obtain financing for the
acquisition or development of a piece of real estate, the loan is underwritten by a bank using the
real estate as the primary piece of collateral, not the financial strength of the Borrower. In most
instances, a principal or other related entity of the Borrower also provides additional personal
guaranties securing the Borrower’s repayment of the loan, which is used by the bank to further
protect itself in the event of the Borrower’s failure to perform under the terms of the loan and in
the event the collateral does not maintain its value.

Well, what happens then when the bank that madc the loan is taken over by the FDIC and an
acquiring new bank/FDIC JV defaults under the loan documents and does not aet in good faith
with a Borrower?

What happens when one's bank fails and another bank takes over and stops funding a project
immediately so that the project cannot be completed?

How can a Borrower fulfill his or her obligations under their loan documents when the new
FDIC/JV new Bank's first action is for them to turn off a Borrower's loan mid-development?
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In these situations, the Borrower has not breached or committed any default under his or her loan
documents and please remember that this loan was underwritten using the real estate as the
primary source of collateral.

The FDIC/JV Bank is choosing to shut a project down mid-development and as a result have
intentionally or unintentionally collapsed the value of the asset. Those actions now put the
Borrower and/or its guarantors in harm’s way under the terms of the loan documents and the
personal guarantees that signed as part of their loan agreement (But the Borrower has not
defaulted so how can they be held personally liable?).

The FDIC/JV Bank does not care about being held to a loan agreement as the FDIC "washes"
clean the new lender from being liable under the old loan agreement. The new acquiring
FDIC/JV Bank entity can do whatever they believe is in their best interests.

The FDIC/JV Bank then begins the process of chasing the Borrower and its guarantors on his or
her personal guarantees and this new venture begins collecting fees for managing the very long
Iegal process that is about to ensue. They collect fees for foreclosing the property, they collect
fees for managing, leasing and asset managing the property, and they collect fees for ultimately
selling the property.

Certainly this cannot be seen as using Good Faith nor Fair Dealing with Borrowers when the
FDIC/JV new Bank are the ones who are choosing to stop the funding of the project contrary to
the terms of the loan documents and absent any default by the borrower.

Under this scenario, the Borrower cannot complete the project, the economic value of the project
collateral plummets, as the unfinished project is now seen as a "broken project”, massive jobs are
lost because the project cannot be completed and the project sits on the servicer's books for years
booking servicing fees to their balance sheets.

These scenarios are not storytelling and I have included some real life examples.

Example number one (2009):
Sugar House Redevelopment, Salt Lake City Utah

I purchased 343,000 square feet of abandoned industrial, warchousc and retail buildings in the
City of Sugar House, Utah for purposes of converting the buildings into a new hotel, Apartment
and strip retail project (1,000 new jobs for the area). My bank was Pacific National Bank which
was owned by a group of nine banks out of Chicago.

We purchased all the buildings in late 2007/08 under an acquisition loan and upon receiving our
entitlements from the City of Salt Lake, Pacific National Bank ensured us that we would be
receiving our second round of funding or $6MM to complete the project.
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Of course, Pacific National Bank then failed and the FDIC under a 90%-10% loss share
agreement gave the bank to US Bank. We were happy about this because we had just paid off in
full another re-development loan with US Bank.

We met with US Bank at their offices in San Francisco and they notified me immediately that
they had started the process of putting a charging order against my home and that they werc
looking for me to personally pay the loan off mysclf.

[ flew up to San Francisco to build a new relationship with my new bank and they notified me
that even though the bank that made me the loan defaulted on its funding obligations that the
loan was now due and [ would be held personally liable.

The new bank notified me that they wanted me to agree to a “friendly foreclosure” and give the
project to them and that they wanted me to write an additional check for $500K. Then and only
then would they, the bank, stop chasing me and let me off the hook for my personal recourse.

You see, under the loss/share arrangement, the new acquiring banks make more money (fees) it
the real estate is owned by them (REO) and they certainly cannot lose money in their new
venture with the government unless the property value is diminished by over 90%.

When US Bank took over my bank, 3 local brokers opinions of value were solicited by them for
the project with all the brokers values coming in around $14-$15MM for an "as is" value of the
property.

My loan was $10MM.

Clearly the FDIC/JV Bank was protected and my $5MM of equity was protected.
US Bank ignored their own opinions of value and began the foreclosure process immediately and
went after my home with a charging order.

This project was the 5th project where my lender had failed and 1 simply could not sustain 5
lawsuits.

Under incredible duress, I called my Partners and shared with them the position that I was in as
the guarantor of the loan and I told them that I was going to have to reluctantly write a check for
$500K and give the keys to our property to US Bank. That is exactly what I did as [ could not
jeopardize my family to fight a system set up by the Federal Government to help the banks and
not the borrowers.

Here is the most difficult part of the story, 1 1/2 to 2 years later US Bank sold the property for
just 36MM wasting millions of dollars in US Taxpayers money.

However, US Bank, through its fee structure and revenue sharing with the FDIC, only made
money.

Example number two (currently taking place now):
Upland, California 10 acres of land
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1 own 10 acres of land in the City of Upland, California which has an old 80,000 square foot rose
packing plant located on it. It has views of the mountains and is ideally located in the "Colonies"
which brings top dollar for residential values and retail rents. Originally, the project was going
to be a mixed use retail and residential re-development.

My bank on this project and 3 other projects was Wachovia Bank.

Of course Wachovia Bank failed and Wells Fargo was given the assets of Wachovia under a
loss/share arrangement by the FDIC.

[ met the Wells Fargo Bank people at my office back in 2009 and they immediately threatened
me with all my recourse provisions in my original Wachovia loan documents and immediately
threatened to turn off my loans. One employee literally chased me around my office demanding
that I ptace a second trust deed on my house and any other real estate that [ own with little debt
so that Wells Fargo would be more secured in their loan positions.

1 threatened to sue Wells Fargo for their actions and after some very difficult negotiations they
reluctantly agreed to "extend" all 4 of my loans. For the extension, I paid all of Wells Fargo's
additional fees and points to "extend" my loans and to date I have never missed a payment. In
fact three of the four loans, including a $1MM unsecured credit were repaid carly.

I should be considered to be by Wells Fargo what would otherwise be known at any other bank
as a AAA borrower.

My only loan left with Wells Fargo is the $4MM loan on the 10 acres of land in Upland.

[ currently have the 10 acre property in escrow for $5.850MM with an all cash buyer with a
scheduled closing date for the end of this ycar.

The loan recently came due and 1 need a 6 month extension of the loan terms from Wells Fargo
to get enough time to close the escrow.

I approached Wells Fargo 45 days ago and they threatened me with my personal guarantees and
stated to me that they are not going to extend my loan and have repeatedly told me that they are
going to foreclose the property. In fact they have already commenced a foreclosure action.

Even though | am in escrow on the property for $1.850MM more than their $4MM loan and
regardless of the fact that [ have 7 other offers on the property for $5.750-$5.850MM and
regardless of the fact that 1 have never missed a payment, paid off 3 other loans and carried the
morlgage payments on this property for the past 3 years without fail, Well Fargo has now taken
action to foreclose the property.

[ even offered Wells Fargo an additional $1MM in free and clear property that 1 own as
additional collateral for their $4MM loan on my Upland property and they declined it saying
they were only interested in foreclosing on the property and chasing my personal guarantees.



47

This is happening in real time right now.
How is this acting in Good Faith and Fair Dealing?

1 only need a 6 month extension and the value of the property is clearly worth much, much more
than Wells Fargo's loan.

This is just abuse of course.
[ will have to file a law suit to protect my asset.

Why as a Borrower am [ being put into this position by an FDIC/Wells Fargo structure in the
first place? Clearly their approach to acting in Good Faith or Fair Dealing is a waste of their
time, my time, a waste of money, a killer of jobs (2 years per project at a time), a clogging of our
court systems and an abuse on Main Street people.

Why do they do this?

Wells Fargo has nothing at risk in their FDIC/JV Structures. They do not lose if the property
value is diminished and the only remedy a Borrower can act upon is the legal system. 2-6 years
of time and a $1.5-$2MM cost per lawsuit does not make for a very realistic business plan for
most borrowers. We are Main Street people not Wall Street people.

GOOD FAITH AND FAIR DEALING must be brought back into lending immediately. Six (6)
of my banks failed and this FDIC/JV Bank scenario has caused me and my company to suffer
incredible losses and endure what 1 can only describe as much unnecessary abuse and economic
waste.

On several occasions now [ have had to notify my Partners that although we had done nothing
wrong and although we were on track with our projects that we would indeed be giving our
property back to the FDIC/new Bank because 1 as the Guarantor of the loan did not have
adequate resources or sufficient capital to sue each and every one of our 6 banks.

In conclusion, it is imperative that the Federal Government enact legislation that would obligate
the lending industry to observe and maintain a system that is based on a standard of “good faith™
and “fair dealing” with their borrowers. In other words, the system must be based on what is
best to maintain the value of the real estatc collateral at issue and not what is just best for the
lenders or their services in order for them to minimize their perceived risk or maximize their fees
and other revenue.

Thank you for your time in listening to our concerns with these matters.
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Chairman Neugebauer, Ranking Member Capuano and members of the House Committee on Financial
Services, Oversight and Investigations Subcommittee:

Thank you for the opportunity to provide this written testimony.

Our parents, Ken and Worthene Newby, lived and worked in Southern California for decades after
migrating from Oklahoma. While in California, they worked tirelessly and slowly built a life based on
hard work and honesty. They also raised a beautiful family of two daughters and three grandchildren. Mr.
Newby started as a laborer and worked his way up to a mason, then a masonry contractor, and cventually
became the owner of a well-known and successful general contracting and building company. He built
many important and historic buildings in the City of Riverside, where he and his family resided, and other
parts of Southern California, including Riverside Polytechnic High School and the first mall in Riverside
County, The Plaza. His wife, Mrs. Newby, ran the office of their dynamic development company.

They paid their taxes, followed the law, voted in elections, and utilized honest business practices.

At some point, our parents purchased a substantial hill-top parcel on which they planned to build a gated
condominium community named Rocky Pointe Springs in Riverside, California. These semi-custom
homes would include 5 single family units and 16 duplex-type units totaling 21 condominiums, all in a
prime location. Before they could realize their plans to build it, our mother, Worthene Newby, passed
away in December 2002.

Subsequently, our father started the project. Before he could even put a shovel in the ground, he paid
$500,000 for school taxes and $1,000,000 for a builder’s insurance policy. Since he did not want to pay
high interest rates or become overextended by accumulating debt, Ken paid for everything himself using
the majority of his life savings. These side-of-the-hill lots were more expensive than customary lots since
many of them had to be engineered with steel caissons and Verdugo retaining walls.

After spending over $7,000,000 of his own money, Ken got a construction loan from Ist Centennial Bank
of Redlands to finish the project. The bank called him their “Star Borrower™ since he had previously
invested so much of his own money and also because he was known throughout Riverside as a high-
quality builder. The bank valued the property he encumbered at $13 million. He signed a construction
{oan for half, $6.7 million. As is customary, it would become due and payable after one year, in this case,
Oct. 12, 2008.

Unbeknownst to our father, as early as January, 2008, the FDIC was investigating 1st Centennial Bank for
fraud, gross negligence, reeklessness, and willful miseonduet, citing amongst other things officers who
were taking large improper commissions. In June of that year, FDIC representatives had ordered the bank
to bring in $30 million because they were woefully under eapitalized, according to an FDIC Investigatory
Report from August 2009. By July, 2008, the bank vouchers approved by the job superintendant and the
bank inspector were becoming routinely late for payment, and very few were paid in August and
September, apparently in a futile effort to artificially boost the bank’s cash reserves.

This slowed construction down considerably, created anxiety for remaining eontractors, and made it
impossible for our father, Ken Newby, to finish construction in a timely manner. In decades of building,
many times with larger projects than this one, he had never had such a problem. Over $600,000 in unpaid
vouchers were ultimately not paid by the bank.

Mr. Newby got a short six-week extension in October 2008. When that ran out, the bank personnel told
him that he needed to commit more of the property he had worked his entire life acquiring in order to

-
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extend the loan five more months until April 2009. Don Bruner, then Vice-President of st Centennial
Bank, knowing full well that FDIC was closing the bank, went to Ken and offered a loan extension.

At this time our father, at age 88, had endured two back surgeries, both with complications, and was
spending most of his time in bed. With no legal counsel, on heavy medication, and suffering from early
onset of what appeared to be Alzheimer’s Disease, Mr. Bruner went to our father’s home and had him
sign all of the documents for the extension and also coerced him into encumbering three additional
properties in order for him to get a loan extension. Thesc propertics, like the carlier one, Rocky Point,
were owned free and clear at the time the properties were used as collateral for the 1st Centennial
construction loan.

Our father seriously believed that if he did not sign over his three collateral properties, he would not get
the loan extension and would lose the very project he had put almost his entire life savings into building.
He belicved he had no choice. On November 30, he encumbered three more properties, including his
personal residence, all valued by the bank at well over $3 million.

During this very time period when bank personnel were falsely telling the public that the bank was “well
capitalized”, the FDIC was preparing a Cease and Desist Order and working to shut the bank down. On
January 23, 2009, the FDIC acted and closed the bank. The bank’s breach of contract and breach of trust
not only jeopardized almost all he had built financially, it also scverely impacted our father’s precarious
health and his life.

‘When the bank was taken over, all disbursements stopped cven though $2.4 million was Icft to disburse to
Mr. Newby to finish construction. The subcontractors did not get paid and our father had no money left to
continue the project.

Ken Newby died on September 1, 2010, after 6 weeks in the hospital. He never gave up hope that his
beautiful project would be completed and sold. To this day. it stands empty and unfinished.

On February 9, 2010, the FDIC sold our father’s note and loan along with hundreds of others to Multi-
Bank. Later they were transferred to a subsidiary, Rialto Capital/ RES-CA NFT, LLC, a Florida based
LLC.

We have had many opportunities to sell Rocky Pointe Springs, but without RES-CA's willingness to
negotiate, our potential buycrs with legitimate offcrs have gone somewhere else. They have now sucd our
father’s estate and the trust he set up with our mother and they are threatening to come after anything left
in order to satisfy the loan. We have had to hire legal counsel to represent us at great expense to defend
ourselves.

At one point, a top official for Rialto Capital told us that they intended “to take everything we have left.”
In an effort to accomplish their goal RES-CA filed suit against us in April 2011. This is not the way our
own government should treat honest law-abiding citizens like our parents or us. If not for the breach of
contract and trust, the fraud, and financial elder abuse, the project would have been completed and all of
this could have been avoided. Instcad, we are being harassed and threatened with financial ruin.

We hope your august committee will investigate the abusc of power and threats of which we have been
subjected.

Again, thank you for the opportunity to provide this written testimony.

"2
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Chairman Neugebauer, Ranking Member Capuano, and members of the
Subcommittee, we appreciate the opportunity to testify on behalf of the Federal Deposit
Insurance Corporation (FDIC) on the FDIC’s role as receiver for failed insured
depository institutions. As requested, our testimony will focus on how structured
transactions are used as a strategy to maximize the value of assets secured by real estate
for the benefit of the Deposit Insurance Fund (DIF) and the depositors and other creditors
of the failed institutions,

As described in more detail below, an FDIC structured transaction refers to a
resolution strategy that involves the creation of a legal structure to manage failed banks’
assets. This type of transaction has been used for approximately 4 percent of $668.8
billion of the book value of failed bank assets inherited from bank closures {rom January

2008 through May 12, 2012.

The Challenging Environment for FDIC-Insured Institutions

The banking industry has undergone a difficult process of balance sheet
strengthening. Capital has been increased, asset quality has improved and banks have
bolstered their liquidity. However, levels of troubled assets and problem banks are still
high. While the economy is showing signs of improvement, downside risks remain a

concem.
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Nationally, through May 11, 2012, there have been 437 bank failures since the
beginning of 2008. While still high, the current pace of failures is slowing. There have
been 23 failures so far this year compared to 40 failures at this same point last year.

The FDIC is keenly aware of the significant hardship bank failures imposc on
communities across the country. The FDIC’s supervisory goal is to avoid bank failures
whenever possible by initiating timely corrective measures. Historically, most problem
banks do not fail and continue to serve their communities. In addition, most banks

across the country are in sound condition, well capitalized, and profitable.

FDIC’s Duty to Resolve Failed Banks

Throughout the financial crisis, the FDIC has worked to maintain financial
stability and public confidence in the banking system by giving depositors of failed
banks quick and easy access to their funds. When the chartering authority closes an
FDIC-insured institution, the law requires the FDIC to use the least costly method of
resolving the failing institution. The least costly method minimizes the cost of bank
failures not only to the DIF but also to the thousands of banks and thrifts that fund the
DIF through insurance premiums.

In resolving failing banks consistent with the least cost mandate, the FDIC returns
as many of the bank’s assets and liabilities to the private-sector as quickly as possible.
Hence, we strive to effect a “purchase and assumption” agreement for the whole bank, in
which the receiver transfers all of the failed bank’s deposits, assets and certain liabilities
immediately after the bank closing to an acquiring bank. This type of transfer includes

performing and non-performing assets at a competitive price. Unfortunately, the FDIC is
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not always successful in resolving banks in this manner. Often, failing banks with little
or no franchise value and poor asset quality do not attract sufficient interest from viable
bidders to allow for a whole bank purchase and assumption. In those instances, insured
depositors are paid the full amount of their insured deposits. Uninsured depositors and
other general creditors are given receivership certificates entitling them to a share of the
net proceeds from the sale and liquidation of the failed institution’s assets. The FDIC as
receiver then uses an alternative disposition strategy for these failed bank assets, such as
cash sales, structured transactions and securitizations, to maximize recoveries to the

receivership.

Disposition of Failed Bank Assets

During the last banking and savings and loan crisis in the late 1980s and early
1990s, the FDIC retained many of the failed bank assets it could not sell to acquirers and
managed those assets utilizing in-house resources. This practice often resulted in selling
assets into distressed markets at prices below their intrinsic value and also required that
the FDIC maintain a costly asset management infrastructure that was less efficient and
not as nimble as that of the private sector. As a result of these experiences, the former
Resolution Trust Corporation (RTC) entered into various joint ventures and partnerships
with the private-sector to sell a significant number of failed thrift assets, and those
programs proved successful. Consequently, the FDIC initiated its own structured
transaction sales program in May 2008 patterned after the program used by the former

RTC. For the 32 structured transactions ecompleted to date, the FDIC estimates savings of

(O8]
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over $4 billion versus the recoveries it would have realized in cash sales at the time these
structured sales transactions were consummated.

The structured transactions allow the FDIC to facilitate the sale of many assets
that are difficult to market and sell. The FDIC as receiver generally retains a majority
interest in the proceeds from the assets, while transferring a minority interest in the net
recovery and day-to-day management responsibility to private-sector experts. Because
they have an ownership interest in newly formed limited liability companies (LLCs) that
own the assets, and because they share the costs and risks of managing those assets, the

private-sector experts have a vested interest in maximizing the assets’ realizable value.

What is a Structured Transaction Sale?

In structured transactions, the FDIC pools a group of similar assets, such as
single-family, commercial real estate, or construction-type Joans from one or more
failed bank receiverships and transfers them to a newly formed LL.C. In exchange for
contributing the assets, the FDIC receives all of the ownership interests, or equity, in the
LLC. Through a competitive bid process, the FDIC offers a portion of the equity in the
LLC to pre-qualified private-sector asset management experts. Once a pool of real
estate assets has been identified, the FDIC engages a financial advisor to evaluate the
portfolio and market the equity interest in the transaction. The financial advisor
analyzes the portfolio and recommends to the FDIC an optimum strueture and terms for
the transaction. Of the $25.5 billion in assets originally included in structured
transactions, $16.4 billion or 64 percent were nonperforming as of the respective

closing dates.
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Structured transactions are only offered to sophisticated counterparties that are
qualified to engage in the types of transactions offered by the FDIC, and only to those
counterparties that are able to demonstrate to the FDIC that they can bear the economic
risk associated with the acquisition of an equity interest in the LLC (including the

potential that they may suffer a complete loss of their equity investment in the LLC).

The Structured Transaction Entity or LLC

Prior to marketing the transaction, the FDIC determines the amount of equity
interest in the LLC to be sold. The interest sold has ranged from 20 to 50 percent. The
winning bidder in a structured transaction sale pays cash for its cquity interest in the
LLC and takes on responsibility for day-to-day management of the LL.C and its assets.
The price paid by the winning bidder for its equity interest in the LLC reflects its
valuation of the entire portfolio of assets held by the LLC. The percentage of book
value that the winning bidder’s valuation represents should not be attributed to an
individual asset.

Since September 2009, many of the structured transactions have included
leverage in the form of purchase money notes (PMNs) issued by the LLC to the FDIC
receiverships for partial payment of the assets sold by the receiverships to the LLCs.
The FDIC’s decision to offer structured transactions with leverage was driven by the
severely distressed eredit market, which affected the costs and availability of credit and
liquidity. Leveraged transactions helped ensure a robust and competitive bidding
process for the LLC equity. In the majority of the structured transactions, the

transaction agreements require that, if the LLC issues a PMN, cash proceeds generated
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from the operation and sale of the LL.C’s assets, after deducting certain costs, generally
must be used to pay down the PMNs and any other debt outstanding (such as a
construction lending facility) before the LLC’s members receive any distributions on
their equity interests. Costs deducted to manage the LLC before payments on the PMN
include taxes and insurance, property protection expenses, the fees of document
custodians and similar third party contractors, and the management fee paid to the
managing member (discussed more fully below).

The PMNs constitute debt owed by the LLC, and do not finance the cash
purchase price paid by the winning bidder for its share of the LL.C’s equity. Upon
issuance, the PMNs are issued to the FDIC as receiver. Some PMNs are guaranteed by
the FDIC in its corporate capacity and may be sold to third party investors. In the case
where FDIC corporate guarantees the PMNs, it receives a guarantee fee. Because the
amount of leverage is based on the risk profile of the underlying pool of assets, the
FDIC, in its corporate capacity, has not experienced any losses to date and does not
expect any future losses as a result of its guarantec of the PMNs. The amount of debt
the LLC issues will depend on the transaction’s expected cash flows and the ability of
the LLC to repay the debt. In the aggregate, for the 29 structured transactions closed
through September 2011, the managing members project the total distributions to the

FDIC, as of March 31, 2012, to be $13.8 billion.

Managing Member Responsibilities

Managing members are responsible for the servicing and disposition of the LLC

assets as well as all credit decisions. The managing member is required to hirc a
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qualified servicer to service the assets, prepare and provide tax information to members,
to prepare LLC financial statements and reports, to retain an auditor to audit the LLC’s
financial statements, and to provide other resources necessary to conduct the LLC’s
business.

The managing member receives a monthly management fee from the LLC,
specified prior to the bid date and calculated as a percentage of the unpaid principal
balance of the loans or the net fair value of real property owned by the LLC. This is the
only compensation received by the managing member for its asset management
obligations, which include the obligation to pay servicers and any sub-servicers, general
and administrative overhead costs, and any other costs associated with its asset
management responsibilities. The management fec and property expenses, such as

brokerage, preservation, and leasing fees, are paid by the LLC.

Monitoring Structured Transactions

The FDIC actively monitors these transactions through its staft and third-party
contractors. On a regular basis, the FDIC conducts on-site compliance reviews of each
LLC’s operations, including the obligation to service loans in compliance with the
transaction agreements, applicable law, and the terms of the loan documents.
Additionally, the managing member must comply with stringent monthly, semi-annual,
and annual reporting requirements, including providing audited financial statements for
the LLC, auditor attestations, and certifications that it is in compliance with all

transaction agreements.
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In addition, the FDIC"s Office of the Inspector General (O1G) conducts periodic
audits of selected structured transactions to assess the managing member’s compliance
with the transaction agreements and the FDIC’s monitoring of the managing member. To
date, the OIG has completed audits for ANB Venture, LL.C and Corus Construction
Venture (CCV), LLC. The FDIC agreed with all of the OIG recommendations and has
implemented or is in the process of implementing them. Specifically, the ANB Venture,
LLC audit questioned claims have been resolved. The CCV Venture, LLC audit
corrective actions are in process and all are expected to be resolved by September 30,
2012.

One important result of FDIC contractor reviews and these OIG audits is the
FDIC undertook a comprehensive review of the transaction documents and revised
certain provisions to clarify their intent for future transactions. The FDIC’s main
revisions to transaction agreements in response to the OlG’s recommendations were to
clarify the calculation of the management fee and to expand on the requirements for
documented policies and procedures. These revisions were implemented beginning with
transactions that closed in July 2010. Further, field work 1s ongoing for the audit of the
two LLCs managed by an affiliate of Rialto Capital Management and its report is
expeeted to be delivered in late third quarter of this year.

In the event of a managing member’s uncured default or its uncured
noncompliance with the transaction agreements, the FDIC can declare a default and
pursue certain contractual remedies, including removing the managing member or its
servicer and appointing a replacement, foreclosing the assets of the LLC or the equity

interest of the managing member, initiating a buy-out of the equity interest of the
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managing member, accelerating the payment due on a PMN, drawing on deposited cash
or letters-of-credit posted by the managing member, seeking indemnity for losses, and
offsetting costs against amounts otherwise due the managing member. The FDIC has

not found the need to exercise such remedies in connection with any of the LLCs.

Treatment of Borrowers/Guarantors

The FDIC understands how disruptive bank failures are to the borrowers of the
failed entity and sirives to ensure all borrowers are treated fairly and respectfully. Every
borrower with a loan from a failed bank in reccivership is sent a notice within a few days
of the bank’s failure that their loan will be sold, with instructions on where to direct their
loan payments, and who to contact with any questions. Depending on the type and status
of the borrower’s loan, a second notice may be sent shortly after the first notice. For
example, borrowers that have missed payments or have unfunded commitments will
receive further instructions from the FDIC. To the extent borrowers are in the midst of
negotiating a workout or resolution of their loan with the FDIC or its interim servicer,
borrowers are strongly encouraged to finalize those negotiations before the structured
sale cui-off date. In addition, borrowers are also notified when the structured sale is
completed and their loan is transferred to the managing member’s servicer.

The managing members are required by the transaction agreements to maximize
the return on assets of the LLCs. Under the right circumstances, reasonable pay-offs or
loan modifications represent the highest net present value disposition options, and we
fully expect the managing members to pursue pay-offs and loan modifications, when

financial analysis indicates those options would result in the highest return to the LLC.



61
With respect to single-family owner-occupied residences, the managing members and
their servicers are obligated to follow a federally mandated loan modification program
designed to assist troubled borrowers in managing their mortgage obligations. Where a
pay-off or modification is not feasible or fails, there are other loss mitigation methods
available, such as short sales and acceptance of decds-in-lieu of foreclosure, which may
be least loss alternatives to more expensive litigated foreclosures. However, when these
loss mitigation methods are not an option, the managing member is left with no other
choice but to enforce the terms of the loan contracts, including enforcing any mortgages
and guarantees, through the courts and other legal means.

The FDIC clearly communicates its expectations to all managing members that
all borrowers or guarantors are to be treated fairly and respectfully and that any
concerns the borrowers or guarantors raise are to be addressed in a timely manner.
Nevertheless, a number of borrowers and guarantors have raised concerns about the
managing members not achieving the resolution the borrower or guarantor would
desire. The FDIC investigates every borrower or guarantor inquiry and works with the
managing member to address any of the concerns raised. It is important to note that the
legal rights and obligations of borrowers and guarantors do not change for any loans or
other assets transferred to the LLC. The managing members are only seeking to enforce
the default remedies in the loan documents in order to maximize the recovery value of
the assets. Borrower and guarantor cooperation with respect to distressed credits is a
key to achieving a cooperative resolution. The managing member must have timely and
current financial information from the borrowers and guarantors in order to assess their

abilities to make a meaningful contribution to any settlernent. Additionally, the
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managing member must assess the current market value of the collateral, and borrower

cooperation in this regard can accelerate the time to a mutually agreeable resolution.

Conclusion

As the FDIC does with any resolution of a failed bank, we strive to implement the
least costly resolution method in a manner that is the least disruptive to depositors,
borrowers, and communities. Further, structured 1raﬁsactions minimize the FDIC’s
holding and asset management expenses for the assets by transferring the management
responsibility to private-sector asset management experts. As the managing member has
a significant financial interest in the assets and shares in the costs and risks associated
with ownership of the LLC, the managing member’s interests are aligned with the
FDIC’s interests in maximizing the value of the LLC’s assets. As noted above, the
estimated savings to the FDIC of having entered into the structured transactions instead
of selling assets for cash is approximately $4 billion. To ensure the FDIC receives the
highest return on the assets and that the managing members treat failed bank borrowers
fairly, it monitors the managing member’s compliance with the transaction agreements by
reviewing regular reports, measuring actual performance against performance projections
in the consolidated business plans, conducting regular site visitations, and thoroughly
investigating borrower or guarantor complaints with regard to the servicing and
dispositions of their loans by the managing members.

Thank you, I would be pleased to respond to any questions.

11
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Randy Neugebauer, TX, Chairman

House Financial Services Committee
Oversight and Investigations Subcommittee
U.S. House of Representatives

Washington, DC. 20515

Edward L. Fogg
Fogg Construction Company
Fogg Mortgage Company

Wednesday May 16, 2012

Written Testimony for Hearing entitled “Oversight of the Structured Transaction
Program”

Dear Chairman Neugebauer and other Members of the Committee.
Thank you for allowing me to be here today.

I come to you today with my story of banking struggles which began with FDIC closure of
the Bank of Clark County and continued on with other bank closures that have now created
a cascade effect into all aspects of our Company’s financial lives. As you can see from the
resume that I provided, [ am the owner of Fogg Construction Company since 1999, and
have been a Mortgage Broker since 1992. I have owned Fogg Mortgage Company since
1995. 1 also have 27 rental units and a commercial building having been a landlord since
1995.

It has been 3 % exhausting years of constant work to attempt to keep things current.
But, after trying to work things out personally and proactively, through legal counsel,
attempting to get advice from Senators and our Congresswoman, it has led us to Chapter 11
bankruptcy.

[ have heard Ms. Sheila Bair speak about the responsibility of the American public to
make their mortgage payments and I can hold my head high in my community knowing
that I have made every effort to keep those responsibilities. My integrity to honor the loans
is on record.

Despite these struggles, ] am a Iucky man in that I still have a strong family, and a loving
marriage which have unfortunately been the fall out for many other people in this situation.
I still have a good reputation in the community since I have always paid my sub-contractors
and completed my projects. I have kept all of my rental properties in excellent shape.

In the FDIC book, “Managing the Crisis” it is clear that the FDIC has recognized in the
past the need to protect and not hurt communities by not cutting off credit to businesses
and working with the local communities. Thope to see those values emphasized in their
future actions.

Fogg Construction was forced to file Chapter 11 Bankruptcy May 3, 2012. The Mortgage
Company and us personally will follow shortly. '

Unfortunately, I have come to learn it is my only viable option. After 3 % years of trying
to be proactive, keep my business and financial life solvent by communicating and working
with banks and the FDIC, 1 have found that there are no other options for those of us
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who attempted to do what our government has asked us to do in this very difficult
recession; to do our fair share and pay our monthly obligations.

Throughout this entire process, I made sure to keep in communication with all my
creditors; [ provided suggestions and thousands of pages of documentation. I enlisted help
from attorneys, and contacted our local representatives in attempt to find ways to proceed.
I made payments even after balloon payments were due. Despite perfect payment
histories, my credit was damaged and a snowball effect led me to my filing chapter 11.

FDIC and their structured partnefship (Rialto / Lennar)

I believe The FDIC needs to recover as much money from each individual loan to
reimburse the American tax payer from failed banks as possible. But, this should never be
done by creating further additional economic problems in these communities.

Structured relationships should require the FDIC to be much more careful in selecting a
long term structured partner than a standard loan sale. There needs to be well published
guidelines on how a partner is to handle the work out process. The partner’s goal should
be to obtain the hest resuits for the FDIC while not creating more harm to the American
tax payer.

In this structured transaction the loans are primarily residential, land development and
homes that were speculative in nature. Unfortunately, the private capital markets were
paying very little for this type of asset thus giving life to the structured partnership by the
FDIC.

Trouble from the start: Rialto / Lennar is given access to the majority of the Developers
financial information from when the loan originated. This allows Rialto/ Lennar very
privileged access to developer’s assets and project information with their direct
competition in the home building arena.

Private companies would not be able to obtain the non-recourse, favorable terms in
financing provided by the FDIC to the Rialto / Lennar partnership. Their agreement
creates little pressure for Rialto to come to any agreement or negotiate quickly with
borrowers and come to a favorable resolution for all parties involved.

Also with Rialto / Lennar, it really gives them little incentive to want to see their
competition work through the problem loans. If so, is there any incentive for Rialto to
work with a borrower of a failed bank? And, If so, could this information become public?

A place for Rialto / Lennar in today’s market place
If Rialto / Lennar are given a portfolio of Bank owned REO properties and the goal is to
market or develop them and also get the American tax payer back as much as possible, they

would be an excellent partner. But this structured partnership does not allow Lennar to
purchase or acquire the land for development.

Our Story:
Bank of Clark County
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Our problems began when I was approached by the Bank of Clark County. Specifically,
Mike Worthy and the CFO David Kennelly about taking out a loan to purchase some
distressed property that was held by the bank. The Bank of Clark County asked me to
purchase five properties for the development of rental homes to help the bank turn some
negative assets into more positive assets.

In October 2008 all 5 lots, and 2 permits were purchased. We started 2 foundations,
framed and roofed the first 2 homes. On December 24 Christmas Eve 2008, we closed on 2
more additional construction loans.

The Bank was seized on Jan 16, 2009 just 23 days after securing the second round of
financing. Fogg Construction received a portion of the money available under the
construction loan agreements from the Bank of Clark County for the initial phases of
building of the five rental homes.

We were entitled to receive the remainder of the funds on the loans that would pay the
subcontractors to finish the project. For some reason, after the bank was seized, the FDIC
was not required to provide the remaining loan funding. Yet the partial amount lent by the
Bank of Clark County remained due by Fogg Construction to the FDIC. We learned that the
FDIC repudiated our loans with a simple form letter received in the mail.

The week following the bank closure, as an armed security guard watched,  had a
meeting with James Colton from Quantum and Kelly Dixon formally of the Bank of Clark
County. They told me that bad things happen to good people and to do what it takes to hold
my family together during this tough time. | was asked to come up with a business plan to
work out my current loans and to provide updated financials.

Our file was turned over to a representative of the FDIC from Quantum Jerry Schlife.
Within a week of the request, I submitted a detailed business plan for the construction
project with a line-item budget and bids to supportit. I provided a complete set of
financials. The plan [ proposed was to complete 4 homes in the project within the budget
provided, with lien releases from all subcontractors showing proof of payment. The FDIC
would not have to provide me with construction draws, but only fund approximately 75%
of the originally committed loan amount upon completion. Mr. Jerry Schlife told me it was
one of the best business plans he had ever had presented and would be getting the pending
approval but not to worry.

I held up my end of the bargain. Paid and completed the entire project in record time
with every penny we could scrape up, beg for and borrow at higher rates. I keptin contact
with Jerry Schlife throughout the construction phase, but when I returned with the signed
lien releases, he told me he was sorry but someone up the food chain said it was a bad
investment for the FDIC.

At that point, I was shorted $650,000.00

Lot 7 - Received approximately $135,000.00 of $285,000.00 loan - Shortage of
$150,000.00

Lot 10- Received approximately $115,000.00 of $285,000.00 loan- Shortage of $150,000.00
Lot 3 ~ Received approximately $115,000.00 of $285,000.00 loan - Shortage of
$175,000.00

Lot 4 - Received approximately $115,000.00 of $285,000.00 loan - Shortage of
$175,000.00

Also, a $90,000.00 Iand loan that had no access to construction funds.
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Lot 17 of Zachary’s Landing

Fogg Construction built this home in 2008, and we were due to sign extension documents
to extend the loan to some reasonable period of time for the real estate market to work
itself out. We received a last minute email the very day the Bank of Clark County was
seized to come sign the paperwork but we were unable to re-arrange our schedule that day.

We owe $242,000 on this property. After the bank failure, we received an all cash offer
of approximately $175,000.00 to purchase the home. Mr. Schlife indicated he would submit
the file to the FDIC for approval. He indicated that the file had made it through the many
layers of the approval process, but was denied as the Joan was sold in a structured
transaction. As Mr. Schlife was leaving for another assignment, the FDIC prepaid a one year
extension of the note for Lot 17 to help us work with the future purchaser of the note.

FDIC and Rialto

The FDIC transferred the Bank of Clark County loans on the 5 properties to Rialto. Rialto
(or MultiBank) hired a servicing company, Quantum; they were in charge of the loans at
this point.

Once the transfer occurred we were surprised at the lack of billing statements. We
contacted Quantum directly and were told that according to their records we didn’t need to
make payments until 2013 and not to send a payment until their computer system was
corrected.

We continued to send certified payments on all 5 separate loans requesting separate
return receipts on each loan. We kept copies of the checks each month. Months would go
by without any statements, and then only one or two of the loan statements would come
sporadically.

Because of this we were required to calculate our own payments for about a year and a
half. Our contact at Rialto at the time was James Tapscot. He told us on several occasions
that we were in default on all of our loans and we would have to come up with proof that
we made all the payments. He would say that Rialto was going to sue me and my wife and
take anything and everything that we have.

When we showed Rialto the copy of the extension issued by the FDIC for Lot 17, they
said that they had no record of it and that it was invalid since our copy was not a signed
copy. They actually verbally accused me of faking the document.

At this point we obtained legal counsel to help us work with Rialto. Rialto eventually
acknowledged that the note onlot 17 had been extended by the FDIC, but they did not have

a copy.

Our attorney Scott Anders had a number of deals agreed to in principle with Rialto, but
every time he thought the deal was done, they would raise a fee, the rate (or both), or
shorten the term,

They finally offered a 1 ¥ year extension to our loan at aprox 8% with a $10,000.00 loan
fee (which equals 4 points). This works out to an APR of 38.376%. We had been working
on this process with and without a lawyer for about a year and a half, therefore, a year and
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a half extension would only make us have to re-start working on the next extension as soon
as it was finalized.

As a mortgage broker, this offer, with such high fees, would be considered predatory
lending if ] were to offer it to one of my mortgage clients. Accepting it would not be a
solution, only an extension of our current problem.

The loss of liquidity due to self-funding this construction project and the inability to
work out a solution with the FDIC and Rialto caused us to lose a HUD project that was in its
last stages of approval. 1t was a project to build 65 rental houses and would have employec
over 200 people for up to 2 years in Clark County. These jobs would have been
construction workers and suppliers who were the hardest hit by the economic downturn in
our area.

Eailure of Frontier and FDIC appointment of Union Bank

Other bank failures overseen by the FDIC have affected our family as well and caused
loans to fall into the no-man’s land of refinance or modification. We constructed 2 homes
in 2006 for rental properties using the Bank of Salem that was later acquired by Frontier
Bank.

We finished these homes in 2007 when the bottom started falling out of the mortgage
security market. We were unable to get a lender to fund a long-term takeout loan even
though we had a strong track record, perfect credit history, verifiable income and a long
history of being landlords.

We worked with Frontier Bank to come up with a solution. They asked us to attempt to
sell the homes or to look at lease option to purchase clients to rent the homes.

We went on to sell both homes on lease option to purchase:

Lot 1'Mary’s Circle: We sold the home to husband and wife with four daughters. They had
a few credit issues that could be worked out in the time of the lease option. Both had good
jobs and wanted to purchase the home.

Over a year into the contract, the husband was deployed to Irag. The stress of raising 4
children on her own with her husband deployed overseas in a War was very trying. She
came to us asking to get out of the contract; she needed to be closer to her family to help
raise her children.

Lot 3 Mary’s Circle: We entered into a lease-to-purchase contract with a husband and
wife that had transferred from the Midwest. The Future borrowers were in the end of a
Chapter 13 Bankruptcy. They applied for a loan through Frontier Bank as their lease-to-
purchase agreement was ending.

They were ultimately declined because they paid off their chapter 13 bankruptcy off a
few months early which did not meet the terms of the Chapter 13. The wife was diagnosed
with Breast cancer so they left the contract and moved back to the Midwest.

We kept the loans current and continued to rent these properties and communicate with
the bank regarding ways to refinance the loan before it came due, however, the bank failed
and Union Bank was appointed as receiver. We attempted to work with staff at Union
regarding our loan problems. We had the 2 Mary’s Circle loans in our personal name but
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also 2 loans in the name of Fogg Construction that needed to be addressed within the next
few years that were now owned by Union bank.

We were assigned to a special asset loan officer Patrick Baker for both the personal loans
and the Fogg Construction loans. Eventually our personal loans were assigned to Nancy
Boyd of Union Bank San Diego office.

She told us that they had to adhere to the FDIC’s mandates but that there may be
something she could submit within the FDIC’s framework. We supplied thousands of pages
of paperwork, taxes, financials, resumes, bank statements, we proved every tenant
payment of rent/deposit. A year wentby. Even after inquiring we were never told what
we were applying for but continued to provide the supporting documentation.

Our loan had come due but we continued to supply payments directly to our contact
Patrick Baker. We began to contact our local Senators and Congresswoman'’s offices. The
Office of the President at Union Bank assured Patty Murray and Maria Cantwell’s office that
they would be working with us and would have a timely resolution in the future. However,
soon after, despite making payments, Union bank reported over 13 missed mortgages on
our credit report. We discovered this after receiving a letter saying that our company
credit line would be frozen and payments increased.

The office of the President of Union Bank immediately held a conference call with us and
sent us a letter stating that our credit would be corrected, but the damage was done. A few
months later, Union Bank, again reported the delinquencies despite receiving payments.

We inquired with Patrick Baker on how to manage the 2 loans in the Construction
Company’s name but they only wanted to work on the two loans in our personal name for
some reason. We were told that the Union Bank staff and the FDIC said that we were
nothing but a complainer and a letter writer.

Patrick Baker, [ believe, was an advocate for us and wanted to attempt to work
something out, but he was let go from the company. After his release, we were never
provided a replacement contact, and a after a few months of no contact a formal decline
letter was sent to the wrong address. A post office box that has never been a personal or
company address for us but someone we know.

This person who owns the post office box delivered it to us personally. Union Bank
continues to send statements to that address. As [ have said before, we sent thousands of
pages of paperwork to them at their request for over a year, and they do not know our
address. So how much effort could they really have put into finding a solution for us, if they
cannot even get our address correct?

Unsecure lines of credit

Situs companies and our unsecured credit lines, these lines of credit were not sold to any
other bank and had been managed by Situs companies for the FDIC after the seizure of the
Bank of Clark County. After working for approx. 2 years with Situs to come up with a
solution to settle these debts, Situs and I came to a resolution.

They said they would send me the official paperwork in the next few weeks. However, at
that point, they stopped all contact for approximately one year. By the time they contacted
us again, the damage was done from Union Bank’s late reporting of mortgage credit. The
loans were then sold to Key Bank, and then sold immediately to WM Partners who's in the
process of suing us. This too will now be settled through the chapter 11.
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I am simply an average citizen. 1 pay my bills. I keep my obligations. After all that [ have
learned, there are still some serious questions that are unanswered:

» How can it be that a person has a contract that has to be held up and honored, but
the FDIC or its private sector partner Rialto can walk away from their end of the
contractual obligation?

» Within the partnership with the FDIC, Is there any incentive in place for Rialto to
work out solutions with the consumer or is there a greater incentive within their
agreement to liquidate and sue the borrower at any cost?

» [don’t understand why there are contracted representatives of the FDIC available
after a Bank take-over who can request your time and request that we present a
business plan but they are unable to render a decision or tell you what you are
applying for. What purpose does that serve?

» The FDIC has documented in the past that their goal is not to ruin communities and
‘small businesses. Is that still in place? And if not, when did those policies change?

[ thank you for your time and attention.

Sincerely,

Ed Fogg
Fogg Construction / Fogg Mortgage
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Attachments

A) Lot 17 extension. Bank asking us to sign for an extension 2 hours before FDIC seized Bank oi
Clark County

B) Email between Ed Fogg and Jerry Schiife the contract employee of FDIC after Bank of Clark
County seized. Shows actively trying to sell Lot 17

C) Emails between us and Rialto showing their lack of accounting regarding payment history
D) Email Correspondence between our attorney and Rialto’s attorney

E) Email from Rialto representative regarding our payments and responding to Congresswoman
Jaime Herrera Beutler’s input

F) A letter from Ed Fogg to Ms Larue of the FDIC explaining our situation. She indicated she
worked in managing and monitoring the structured sales of the FDIC

G) A letter from Ed Fogg to Sheila Bair explaining our situation and possible affect on multiple
banks.

H} Letter from Union Bank responding to Senator Patty Murray’s office and letter to us from
Patty Murray’s office relaying that they were told Union Bank would have a resolution

1} Letter to us from Union Bank after they reported delinquencies on our credit stating that we
had made all of our payments and they would correct the mistake. Another letter stating that
we had made all of our payments after Union Bank reported against our credit report for a
second time

J) Email between Ed Fogg and Patrick Baker — Special Assets Loan Officer September 2011
showing no response regarding our re-finance at that point
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Ed Fogg

From: - Kelley Dixon [KelleyD@boce.com]
Sent: Friday, January 16 2009 4:02 PM
To: ". EdFogg .-

Subject: S ’ Dons are ready for ycu o sign.

ASSISTANT VICE PRESIDENT

RESIDENTIAL CONSTRUCTION 8 DEVELOPMENT
1307 COLUMBIA STREET

P.0. BOX 61725

VANCOUVER; WA 98666-1725

PHONE: 360-906-9518

FAX: 360-735-0318

www.bhacc.com
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Ed Fogg

From: Kelley Dixon [KelleyD@boce.com]
Sent:- * Monday, January 05, 2009 12:04 FM.
To: L Ed Fogg . . ’

Suhject: T RE: Lot 17

“Thanks Ed, } will see what | can do to extend this ol

ASSISTANT VICE P ENT

RESIDENTIAL CONSTRUCTION & DEVELOPMENT
1307 COLUMBIA STREET

2.0, BOX 61725

VANCOUVER, WA 9B566-1725

PHONE: 360-905-9518

FAX: 360-735-0318

www.bocc.com

From: Ed Fogg [mailto:ed@foggmertgage.cam]
Sent: Monday, January 05, 2009 11:35 AM

Toz Kelley Dixon .

Subject: FW: Lot 17

The sales in the area have basically shut down as { figure you are aware of.  rented the house to a guy that is a perfect
example of what is going on.

Money In the bank, good job, perfect eredit but does not want to buy at this point. | wish things wera different.
i will forward you the information.
Thank you

Ed Fogg

From: Ed Fogg [mallto:ed@foggmortgage.com]
Sent: Monday, September 15, 2008 8:42 AM
To: 'Kelley Dixon'

Subject: FW; Lot 17

From: Kelley Dixon {mallto:KelleyD@bocc.com]
Sent: Friday, September 12, 2008 9:55 AM
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Just following up to my emall earfier In the week regarding Lat 17. Du you have the house sold or rep
twill need to do somethlng with it befare month end .

Any word on your updated financlal mfo'?

Thanks Ed, talk to you soon.

ASSIST ANT VIC PRESIDENT P
. RESIDENI'IAL CCNS'{RUCUDN & DEVELOPMENT

VANCDUVER, WA 9B&GE- 1775
PHONE: 360-905-9518
FAX: 360-735-0318

www.hoce.com
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Ed Fogg

From: - Jerry Schiife [ischife@afinancial.com]
Sent: - "Monday, December 07, 2009 3:07 PM
To: B - Ed Fogg Lo

Subject: 0 URELet17 Y

T write the ease at $176,000 grbss. Need ﬁe cou;:tar to the cnniragt»I have, and an up déj:gﬁﬁUD, .

Phone: (360) 713-6421
E-mail: jschlife(@qfinancial.com

--—Qriginal Messape—

From: Ed Fogg [mailto:ed{@fogemortease.com
Sent: Mon 12/7/2009 4:08 PM

To: Jerry Schiife

Subject: Lot 17

T just got a verbal from buyer that they will go up $6,000 grand, but X do
not have it in writing until fomocrow hest case.

Total wonld he $176,000 all other items remain the same. I have not been
ahle to get a hold of Borrowers loan afficer for & updated letter of
approval.

So this is where we are at.

Going to doctor's appointment and do not expeei to receive anything
writing until we pet your verbal.

Thank you

Ed Fogg

503 705 4589 phone
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Ed Fogg
From: R Jerry Schiife [jschlife@gfinanclal.com)
Sent: - _ Friday, Decamber 18, 2009 9:05 AM
To: . Ed chg b

.~ -RElp

Subject:

Acma]ly, the case has made it all the way 10 'm expecting an:am.we.xj possibly as ea}Iy as,Munday.

Fhane: (360) 713
E-mail: lschlee@gﬁn@cm]_cum

——Qripinal Messape—-
From: Ed Fogg [mailto:ed@fogemortoape,com}
Sent: Fri 12/18/2009 10:57 AM

To: Jerry Schlife
Subject: Iot 17

Reltor indicated the borrower will be out of town through the halidays,

>From my notes you thought the FDIC wonld meet on this file around Christmas.

Thank you

Ed Fogg
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Ed Fogg

From: . ... James Tapscott lames.{apsuoti@riatocapital

Sent: | - - <o Woednesday, ber 29, 2010 2:33 PM

To: ..~ vl Ed Fogg . N -

Subject: .. - - Updated Pay History -2 - ° 7+~ T AR
ts: . . Fogg Construction Updated Pay History.pdf, Addendum to Agreement dated November15.pdf

Attachmen:

] 1portantly, it
12/27/2010 for two loans. Please use this when reconciling with your checking account and get back to me to discuss
when complete,

In addition, I've attached the Addendum to the Pre-Negotiation Agreement which I think | previously sent to you and
have not received back. | need this signed and returned before we can further discuss your foans.

Please also include a current Personal Financial Statement and Current Financial Statement far Fogg Construction, ihe.
Finally, you mentioned that you did not file a tax return for 2009. Please send me an e-mait confirming this statement.

Please provide me with the requested documents and get back to me once you have reconciled your loan payments
against our records.

Jim
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- Anderé‘ Scolt {sdott.anders@bumvam.com]
" | Sunday, March 27,2011 9:56 AM B

Mr. Fogg wants as little to do with Rialto/Multibank as possible thus the application through another financial
institution. It's not as If Rialto has been some great outfit to work with. Quite frankly Rialto has broken several
agreaments and so their representations leave much to be desired. My client would prefer to never have to deal with

them again.

As for my being out of town It Is something that ! have planned for quite some time with my daughter.

| respectfully request reconsideration of the continuance decision. By the time I return Mr. Fogg should have an answer
from the financial Institution that is considering his application. 1da not see how a pianned, agreed to delay will cost
anything additional. It will require no action on the part of you ar your client,

Should my client not accept by 10 am on April 12 then the offer is done whether by a negative respanse or no response.
if he does choose to accept the offer then it gives him time to make the arrangements with me far the deposit upon my

return ta the office.

Regards,
Scott 5. Anders

Scott S, Anders | Attorney

Bullivant Houser Bailey PC | 805 Broadway 5t. | Suite 400 | Vancouver, WA 98660-3310
T 360.737.2308 | F 360.695.8504 | Bio | Email | Website

Seattle . Vancouver . Portland . 5an Francisco . Las Vegas

From; Kosydar, Christine [malito:CAKOSYDAR@stoel.com]
Sent: Friday, March 25, 2011 7:11 PM ’

Toz Anders, Scott; Friedman, Todd L,

Cc: Friedman, Todd L,

Subject: RE: Rialto/Fogg

Scctt‘

ThisIs not accepta ble. We spoke weeks ago about these issués and it was Jeft with you to advise if-your client wanted o
settla this alon the lines we discussed, where he provides a $5,000 retalner. The ball has been in his court for weeks.
We followed up with you on March 10 and the excuse at that time was that the fathérin-law was in surgery but you
would respond by March 14. We heard nothin however, so we fol!owed up again, and thtstlme ynu w nt another Z
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noan, or negotiations may well be aver and my client may choose to pmceed | must also add that the delays require
Tollow up and thxs in turn erodes the SS DOD retainer. . T e C

. Regards, .

intended reqp)en . Any unauthunzed review, use, or distribution is prohibited and may be un!awful

From: Anders, Scott [maiito:scott.anders@bullivant.com]
Sent: Friday, March 25, 2011 12:30 FM

To: Friedman, Todd L.

Cc: Kosydar, Christine

Subject: RE: Riaito/Fogg .

Todd,

I have been out at meetings since yesterday afternoon and just received your e-mail and volce mail, First, | request an
extension on behalf of my client for the deadline due te certain circumstances, | will be out of town and not avaitable by
phone or e-mall for the bulk of the next two weeks. | will be back in the office on April 11 and so would request an
extension until the 12™ of April. The other reason is because my client is in the process of a reflnance with a financial
institution. The process is well under way but it will take some extra time for the financial institution to give Mr. Fogga

decision.

1 do have a guestion about the interest rate as well. My understanding from my previous discussions with Rialto was
that the rate was 6.25%. Rialto said they were extending the terms under the existing conditions. Can you tell me how
they arrived at 7.5%? It may be correct but | need to malke sure for my client.

Sincerely,

Scatt S, Anders

ScottS. Anders | Attorney

Bullivant Houser Bailey PC } 805 Broadway 5t. | Suite 400 | Vancouver, WA 98660-3310

T 360.737.2308 | F360.655.8504 | Big | Email | Website
Seattle . Vancouver . Portiand . 5an Franciseo . Las Vegas

From: Friedman, Todd L. [mailte: TLFRIEDMAN@stoel.com]
Thursday, March 24,2011 3:51 PM
1 U:
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Ed Fogg

From: Jon Levy [jonathan.levy@rialtocapital.com}

Sent: Monday, August 29, 2011 4:23 PM Z
To: Ed Fogg

Cc: michael.yaffe@rialtocapital.com; Lec Abaunza

Subject: RE: Fogg info for your review

Ed, I am now the asset manager for this loan relationship.
In order to minimize any confusion, all further communication should be directed solely to me.

Jonathan

On Aug 29, 2011 7:18 PM, "Ed Fogg" <ed@foggmortgage.com™ wrote:
> You have the copies of the letters as attachment in the last email.

>

>Ed Fogg

>

B e Original Message--~--

> From: michael.yaffe@rialtocapital.com

> [mailto:michael.yaffe@rialtocapital.com]

> Sent: Monday, August 29, 2011 4:02 PM

> To: Ed Fogg; Jonathan Levy

> Subject: Re: Fogg info for your review

>

> The senator isn't your lender or servicer. He wouldn't know when the
> payments were received or when they cleared. Plcase send his letter you are
> describing. You are in maturity default.

>

> Best,

> Michael

> Sent from my Verizon Wireless BlackBerry

>

> From: "Ed Fogg" <ed@foggmortgage.com>

> Date: Mon, 29 Aug 2011 15:43:37

> To: Jonathan Levy'<jonathan.levy@rialtocapital.comn>

> Ce: <leo.abaunza@daltocapital.com>; <michael.yaffe@rialtocapital. com>
> Subject: Fogg info for your review

>

> Letter from Senator that indicates all payment applied correctly

>

> Letter the same day from Quantum that indicates I am in default on all my
> loans. (received the same day a5 Senator letter)

>

> Postal receipts for the Tuly payments. (Once again the loan servicer has

> never sent us a payment coupon)

>

> Thank you
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FDIC -

Mrs, Larue
Dailas, Texas
March 28,2011

RE: | Fogg Construction
. Loan numbers

from the failure

Thank you for taking the time to speak with me on Friday regarding

of Bank of Clark County, Jan. 16", 2009,

During this ime we have done what the government has asked every American to do, we have keep up our
monthly payments, keep our properties from further devaluing, worked tirelessly to create apportunities for
ourselves and others.

History:

We were asked by the BOCC to purchase land and obtain construction loans for rental properties in Sept 08. We
have fair number of rentals and have proven ta be good property managers, so the loan officer and chief credit E
afflcer approached us about purchasing lots for rentals. We knew the bank was In trouble but was assured by all
‘at the bank, that if the Bank was sold or closed our 5 year construction loans would be honored by the new
institution, we had never been tojd about the term repudiation.

We tlosed on the land in late Oct with 2 eonstruction loans, then we dosed on 2 additional construction loans
Christmos Eve 2008, {The bank falled Jan 16™) We had a 5th loan with FDIC that was for.$90,000 and we found a
buyer for the lot at $60,000 and was 1089 for the difference In income.

At the polnt of closing the bank we had baslcally Just started the homes and had aprox $EZO,DDD remaining to be
drawn out to complete the project.

We worked with the FDIC contractor to come up with a solution to potentialfly finish the houses / we did finish
them with basically every penny we could scrape up, beg for and borrow at higher rates.

During this perfod, we had loans that other Instiutions worked out to positive outcomes, and we have had a Joan
come due with Frontier / Union Bank come due, and with the help of Patrick Baker, 5pec!al assets LO with Frontier,
we are on the verge of an acceptable sofution.

Prablems as of today:
Loan on Lot 17 of Zachary’s landing: This pmperty was built as a spec home, then upon advice from the bank
turned into a rentzl, We had pegotiated with the bank a fong term refinance {see email s #1}

The loan for Lot'17 came due January of this year and the loan Is for more than the value of the home by .
approximately $40,000 - $60,000. When the FDIC was stiil wlth the Bank of C!ark County we had an uffer of aprnx
the value nf what ftls tuday (see emall #2) : - '
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For some reason it was not accepted at the time. We thought we had actually worked out deals on alf of the FDIC
loans but for one reason or another, the contractor indicated he did nof have the time to complete the transaction
and work with the new owners of theloans. ~ © - - . - = 7 T

Problems with Rialto

Loans have been wlth Rialto since March 2010 A'du‘ring this p;z_rld;l,nfﬁme we have never recelved an accurate "
i r i send eatened

compromise to maximiza the best passible outcome for all parties. 2 See Sereadibects

We have good credit, but there Iz basically no secondary market for mortgage lending for real estate investors with
more than 10 properties. We have attempted to sell properties with no luck; Rialto Indicates they have zero
optlons to work with us. We are trying to find solutions but they keep threatening us.

See email received from Rialto attorney {emall #3).

in our conversation with you regarding the FDIC and these joans, you indicated that the manager gets to make the
call as a business declsfon on that property.  When you sald this, | totally agree with your statement.

As a business declsion ta protect my family, we are forced ta fook at chapter 11, ali-the-while having perfect credit.
Even after belng shorted $620,000 from the bank fallure. )

Riafto will create a tidal wave of problems for other institutions, as they will e caught up in the fall out. Bank of
America, Wells Fargo, Unjon Bank, US Bank, {small bartks} Washington Federal, Pacific Wes, Riverview Savings
Bank. Our goal would be to keep everything we have.

i think the goat of ail parties involved shouid be to attempt to make the situation better not worse and to improve,
not worsan the economy. | understand that Rlalto’s only function in fife is to make as much money as they can,
but the FDIC as a partner in the transaction, should be Jooking out for the American public above and beyond all
else,

Thank you for looking into this for u

E£d & Maria Fogg 5@ /)’me(
6405 NE 116” Ave, #103
Vancouver, WA 98662 : -

503 705 4583 mohile
350 882 4776 offlce
ed@fogpmortgage.com
866 667 8768 fax
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Ms. Sheila Bair "
Chairman gﬂ {ln\ =0 TT?}
FDIC ,
550 17th Street NW v M \)q}\i
Washington, DC 20420 \ » YY\ eV as
o o ﬁ C’ R

RE: Ed & Maria Fogg

RE: Fogg Construction < - g 2@ ( (
RE: ‘Ria]to‘ Capital Management g ' g ’

RE:  Closing of the Bank of Clark County

Sert o Kim MW@(KMW
NHHB 3z )1

Dear; Ms. Sheila Bair,
I first want to say that our story is not one you have heard a thousand times before. We have
never missed a payment, never, not-paid a sub contractor, and never not-completed a project.

We have heard you speak about the responsibility of the American public to make their
mortgage payments. And we have done exactly what you have asked every American to do; we

have made every mortgage payment.

So today my wife and I can still hold our heads high in our community and as it appears that we
will be deing this in the courts sooner than later. As now with the way the Bank of Clark County
was closed and the loans sold off to Rialto Capital Management. They have threatened us with
Foreclosure on homes, even when the payments have been always been made, They are

threatening us with lawsuits.

We are (what I assume) to the FDIC, statistically insignificant, and the unfortunate fall-ont from
the closing of a bad Bank. Qur loans were repudiated, our projects were completed out of
pocket, and we have been able to rent all the properties and not sell a single one.

The FDIC has lost by not working with us; we stand to potentially lose everything,

Weunderstand that it always comes down to a business decision, but your partner’s business
decisions will not help the economy or monetary outeome for your organization and will
ultimately hurt many more financial institutions. . :

In the FDIC book, ‘Managing the Crisis!, it is very clear that the FDIC recognized the need not o
hirt communities by not ctting off credit to businesses and working with the local
communities. I would like you to re-read that book to understand the importance of helping
entreprencurs as they are the backbone of the eommunities for economic opportunities.
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b

I am writing this letter to you as my wife completes the paperwork for an attorney to evaluate
what is the best outcome of a chapter 11 or chapter 13 bankruptey. It seems odd to us to be
forced down this path when we have good credit and have never missed a payment on any of our
obligations. We have always felt morally obligated to our responsibilities and have worked
tirelessly for several years now, but have come to the realization that we are going to have to
educate ourselves and possibly pursue bankruptey. All from the process of the government
closing a Bad Bank, that we had no way of knowing.

What do I tell my children about right and wrong, as this will ultimately have a large impact on
their lives?

1 am attaching documentation that will substantiate my story for your review.

1 hope you actually take the time to read this and the following documentation.

Sincerely

Ed Fogg

15609 SE Rivershore Drive
Vancouver, WA 98683

503 705 4589

CC:  Senator Patty Murray

1323 Officer's Row
Vancouver, Washington 98661

CC:  Senator Maria Cantwell

Marshall House
1313 Officers Row
Vancouver, WA 98661

CC:  Congresswoman Jaime Herrera-Beutler

750 Anderson Street, Suite B
Vancouver, WA 98661
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'ﬂnidnBahk{ ‘A

October27,2010 - < . -

Representahve Dawd Hodges .
SW Washington Representatwe .
1323 Officer’s Row -

: Vancower WA 98661

Dear Re ) esentanve H

Umon Bankis in recetpt of your letter dated" September 15 2010 to Mr. Pa} Sahey‘ Pacxf‘ e
Northwest Chalrman. which was received on September 22, 2010. Aftached to your letter
were copies of letters which-Ed and Maria Fogg sent to Senator Patty Murray and Senator -
Maria Caritwell. I-am. respondmg fo you on behalf of the Ofﬁce Df the President Thank you
for your paﬂence whxle waxtmg for a responsa : 3 .

: ,Mr and Mfs. Fogg 'ddre:;s the:rconcems Mr. and M;s Fogg have exp_
B gratrtude tothe Bank for ltS respansuvensss to their concems, .- -

- Bffics pbshe Prestdent/Cutomer Corer . - L Tol 4157653808 _
salt Code' B02-020, 7.0, Box 45000~ - 2 P
an Frabclsee, CA 9414
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PATTY MURRAY . Co : COMMITTEES:
WASHINGTON - E . . - - . APPROPRIATIONG
: * BUDGET

' . ' L B o HEALWASSLF]'EQ;%:, LABDR,
- . - . s -
ﬂﬁmtﬂj %tﬂtw %mﬂ[ﬂ .7 AULES AND ADMINISTRATION

WASHINGTON, DC20510~4704 ..~ = - .7 VETERANS ATPARS

November 8, 2010

Ed and ManzL gg .
ang Constructlon Iuc, .

6405 NE 116th AVE #103
Vancouver Washmgton 98662

that they will have a hmely resohmon n the near ﬁmrre

Ifyou have a.uy quesuons OT Corcems plsase dOIl t hesxtal‘e o coutact David Hodges inmy -
Southwest. Washm_gﬂpn office at (360) 696-7797. . -

* 2388 JacxsoN qu Bueome . 601 WmMMNAvmus S50 PACIAE AVENUE

515 N0 AVENu: . Sumesgz LTTE 65D .
EATTLE, WA sm74—wns SPocaNs, WA 932010513 -TACOMA, WA 504024450

{206) 553-55: B 4886 . L. o -{2E3) 5729536 .

ToiL Fna: (Bss) am—svaa -

St Souare Osmoe Buigina |
‘TDN,, DC 206510-4704

1BT5-136mH Avenue, NE
- Sume 214

BELLEVUE, WA BB004-3045 -

etz gty sanot gov i MZEmemAvmus

. amall hepimarey.senate geyiemal)

Surre 350
JUVER, WA 985610855 © - Yarnia, WA EIB!D‘(»IiEII
a6y E )

[
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5609 SE‘Rivershaie Drive .
‘Vancouver WA 98683.

‘Dear Mran Mrs Fogg

Union Bank is in receipt of your letter addressed to the Office of the President received
today, January 28, 2011

In your letter you mention, yau received notification from US’ Bank informing you of a
credit- limit reduction on your Business. Line of Credit, as well as an interest rate
mcrease You state us’ Barik: took th)s act)on as a result of dert gatory credn repomng

revgew to be exped»ted,.
nk: remove de_r_ggatqry
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= T} ¢ . '
UnioenBank
Consumer Lending Customer Service

P.O. Box 85643, Mail Code M-910
San Diego, CA 92186-5643

July 15, 2011

EDWARD FOGG

MARIA FOGG

LOT 3 107TH SPEC

15609 SE RIVERSHORE DRIVE
VANCOUVER WA 98683

Re: Account Number 6015242016 & 6005649014

Dear Customer (s):

This is to confirm that your accounts are in good standing and your payments have
been received in a timely manner monthly.

Uniion Bank’s decision to place a hold on the refinance of your accounts referenced
above should not have impacted your credit.

You can present this letter to any potential lender as confirmation that your accounts
are not delinquent and all derogatory remarks will be removed upon completion of
the refinance process.

If we can be of further assistance, please contact our Customer Service Department

Sincerely,

Regina Bradshaw

Customer Service Specialist
Consumer Lending Customer Service ' Q(«P’m 6’ :

ol re Pre~3s
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Ed Fogg
From: Ed Fogg {ed@foggmorigage.com}
~Rent: Wednesday, September 07, 2011 11:08 AM
Jo: ‘Ed Fogg'
Subject: FW: Any news?

From: Patrick Baker

Sent: Tuesday, September 06, 2011 3:25 PM
To: Ed Fogg

Subject: RE: Any news?

Sorry no response yet

Baker, Patrick
Special Assets Officer
Special Assets Group

Union Bank | 332 Everett Mal) Way
Everett, WA 93204

“'%Pﬁr—i:rsr@dar;he impact en th envimsnmant hefore priming this dosement,

From: Ed Fogg [mailto:ed@foggmortgage.coml
Sent: Tuesday, September 06, 2011 02:46 PM
To: Patrick Baker

Subject: Any news?

Ed Fogg

ok e ek ok ok e e ok ke ook ek ok ok ek ok o ok ok o Sk ok ok ko ok ok ok ok e ok e R kR Rk ok Rk k ok
This communication ({including any attachments} may contain privileged or
confidential information intended for a specific individual and purpose,

and is protected by law. If you are not the intended recipient, you should
delete this communication and/or shred the materials and any attachments and
are hereby notified that any disclosure, copying, or distribution of this
communication, or the taking of any action based on it, is strictly prohibited.

Thank you.
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UNITED STATES HOUSE OF REPRESENTATIVES
COMMITTEE ON FINANCIAL SERVICES
SUBCOMMITTEE ON OVERSHIGHT AND INVESTIGATION

OVERSIGHT OF THE STRUCTURED TRANSACTION PROGRAM
SUMMARY OF TESTIMONY OF SCOTT L. LEVENTHAL
May 16, 2012

Mr. Scott L. Leventhal

President and Chief Executive Officer
TIVOLI PROPERTIES, INC.

One Overton Park, Suite 1150

3625 Cumberland Boulevard

Atlanta, Georgia 30339

Telephone: (770) 272-9495

Telecopy: (770)272-7460

E-mail: sli@tivoli-properties.com

134413
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STATEMENT OF INTEREST OF SCOTT L. LEVENTHAL

This summary of testimony (this “Summary”) is respectfully submitted by
Scott L. Leventhal for use in the United States House of Representatives’
Committee of Financial Services Subcommittee on Oversight and Investigation
hearing on Oversight of the Structured Transaction Program.

I am an Atlanta-based real estate investor and developer and the president
and chief executive officer of Tivoli Properties, Inc. During my tenure as a real
estate investor and developer, 1 have developed urban high- and mid-rise
condominiums, apartments and mixed-use projects, single-family subdivisions,
both lifestyle communities and entry-level suburban communities, as well as
planned the development of hotels. See, Background of Scott L. Leventhal
attached hereto. My developments have been primarily financed through the use
of recourse and non-recourse debt from banking institutions, insurance
companies, real estate investment trusts and equity through funds and private
investors.

Since the beginning of the Great Recession, several banks that originated
my real estate loans have been seized by federal and state regulators. The Federal
Deposit Insurance Corporation {the “FDIC”) subsequently transferred the loans
from the defunct banking institutions to other banks through whole-bank purchase

and assumption agreements that have loss-share arrangements with the FDIC or

134413
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joint ventures between the FDIC and private partners through structured
transactions (“Structured Transactions”). One was liquidated directly to a

private investor.

INTRODUCTION

It is unquestionable that this country is still experiencing significant turmoil
in the financial markets that began with the Great Recession. Capital for small-
business borrowers, which are the pillars of job creation, still remains scarce and
many small-business borrowers have been rendered financially insolvent.
Borrowers of failed banking institutions have found themselves in strained
relationships with federal regulators and their successors over a myriad of claims.
Real-estate values have plummeted and many Americans have seen homes values
decline to less than their mortgage. Our nation’s ability to heal from the effects of
the Great Recession rests, in part, on Washington’s and the FDIC’s ability to

strengthen our banking system and allow our communities to rebuild.

Since January 1, 2008, federal and state banking regulators have closed 449
banks with 67 in Georgia alone. See, FDIC website. Many of these were
community banks provided funding for small-business borrowers such as local
builders and developers. Because the doors to mega-banking institutions are
typically not open to smaller builders and developers, many builders and

developers have found themselves in desperate situations.

134413 2
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In the modern era, there are many aspects of these bank failures that arce
worth this Subcommittee’s consideration. First, when a bank is closed by federal
regulators, federal law allows for the repudiation of the failed bank’s contractual
obligations with the borrower. This is causing significant damage around the
county such as unnecessary litigation between the bank’s borrower and the
borrower’s contractors who cannot be paid without bank funding. Second,
Congress should require the FDIC to dispose of the assets of the failed banking
institutions in a manner that promotes the best chance for recovery for the nation as
a whole.

It is worth looking at the methods that the FDIC utilizes to liquidate the
assets of failed banking institutions. One method of liquidation is through
arrangements with financially sound banking institutions to transfer the assets of
the failed banking institution. These assets are usually transferred by whole-bank
purchase and assumptions and the FDIC backstops the losses that may be sustained
on the loans of the failed bank. These transfers are to other banks that are still
regulated by state and federal agencies and are not competitors of the borrowers.

Another way that the FDIC liquidates assets of failed banking institutions is
through Structured Transactions with private partners in a joint venture. These
Structured Transactions usually involve attractive financing and are meant to allow

private partners with expertise in the real estate industry to recover on the assets.

13441-3

(U5}
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These private partners are typically non-regulated entities and in some instances
are direct competitors of the borrowers’ under the loans of the failed bank.

There are several unintended consequences to Structured Transactions that
respectfully require examination. First, in many instances, the private paﬁnersi in
Structured Transactions are experienced real estate investors, developers and
builders, and are in fact direct competitors to the borrowers of the loans of the
failed banking institution. These private-partner competitors are able to gain access
to the borrowers’ sensitive financial information as a result of these Structured
Transactions. Most borrowers would have never applied for a loan from their
competitor.

Second, the depth of the litigation over collections between borrowers and
joint ventures under Structured Transactions has, in many cases, drastic
consequences. This litigation is causing many quality builders and developers to
seek insolvency protection.

Third, while the joint ventures attempt to collect on loan guaranties rather
than seeking to first recover on the collateral securing the loan, the collateral
wastes away and surrounding properties experience depressed values. This results
in a vicious cycle that has prolonged the recovery of many local economies, when
we should be resurrecting development activity to spur the creation of new jobs.

These joint ventures are purchasing the assets of failed institutions at a

13441-3 4
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fraction of book values. They are doing so with assistance from the federal
government. This provides them with the opportunity to use their talents and

resources to reinvigorate the assets, not let them waste.

BACKGROUND AND ORGANIZATION OF STRUCTURED
TRANSACTIONS

Structured Transactions were created by the FDIC following the FDIC’s
experiences in the early 1990s when the Resolution Trust Corporation (the “RTC”)
was formed and the FDIC entered into a number of joint ventures or partnerships
with the private investors. The purpose of those joint ventures was to facilitate the
disposition of assets from primarily failed savings and loan institutions. These
joint ventures purported to provide a greater chance of recovery on the assets of
failed banks and thrifts by aligning the interests of the FDIC and its private

partners, as opposed to liquidating the assets through conventional sales methods.

Since 2008, the FDIC has liquidated certain assets through Structured
Transactions with private partners. At least thirty two Structured Transactions have
been completed in the last four years involving more than forty-two thousand loans

having book values exceeding $25 billion." See, FDIC website.

Because the Structured Transactions allow the FDIC to retain an interest in

' Approximately 17% of the total book value of loans transferred through
Structured Transactions was from the Corus Bank portfolio which was mostly, if
not all, non-recourse loans.

134413
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the assets that that have been transferred, the FDIC believes that it has a better
opportunity to recover on the loans of failed banking institutions than if the loans
were just sold to private investors. Most of the FDIC’s private investors that
participate in Structured Transactions are distressed-debt funds and are not

regulated by typical banking regulators.

The FDIC transfers the day-to-day management responsibility to the private
partners and are responsible for the managing and servicing the loans held by the
joint venture. In consideration of these management responsibilities, the private
partner is paid a monthly management fee usually calculated on the gross asset
value of the joint venture, as well as a negotiated share of the profits earned by the
joint venture upon on the liquidation of its assets. Ostensibly these private partners
have little to no incentive to promptly resolve the loans because of the dilution to

their fees resulting from early liquidation of the portfolios.

While the private partner is responsible to adhering to reporting
requirements to the FDIC, these private partners are not remotely monitored at the
same levels as federally insured banking institutions. Additionally they do not

operate in the same manner as banking institutions.

Many Structured Transactions also include seller-financing from the FDIC

on favorable terms. In some cases the FDIC provides sixty percent of the total

13441-3 6
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capitalization for the joint venture at zero percent interest for five years. The IFDIC
also then invests a portion of the equity capital necessary to fund the joint
venture’s acquisition of the loans, thereby leaving as little as twenty percent to be

invested by its private partner.

Some Structured Transactions include provisions that provide for the
ownership percentage (i.e., the right to profits) to increase in favor of the FDIC
once the joint venture has achieved certain return thresholds, as opposed to
increasing to the private partner. This is contrary to many traditional equity joint
ventures where the manager is incentivized to generate more profits. The design of
this structure is intended to prevent the private partners from earning windfalls

over the FDIC and is part of the inherent issue in Structured Transactions because.

THE FDIC’S ABILITY TO REPUDIATE LOANS AND ITS EFFECTS
Bank’s that are seized by federal and state regulators hold commercial real
estate loans such as construction and development loans where the failed bank still
remains obligated to advance funds. Because of federal preemption law, the FDIC
is however permitted to repudiate those contractual obligations and may force the
borrower to scramble to procure capital from other sources to complete the project.
All the while the borrower is unable to pay its contractors and vendors because the

loan advances have terminated. This, in and of itself, is causing contractors to file
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liens and litigate to collect the amounts owed from the borrower for the
improvements made to the project. In addition to starving the contractor from lack
of payment, damages from federal repudiation causes many single-family
communities to become abandoned with partially completed homes and negatively
impacts values of surrounding properties.

Meanwhile, the successor creditor to the failed banking institution, which in
some cases is the FDIC in a receiver capacity, still seeks to collect on the loan
despite the fact that the creditor has failed to perform its contractual obligations.
Those collection efforts include pursuing the guarantors of the loan for the amount
of the funds that were previously advanced by the failed banking institution. Even
though the ability to repay the debt was contingent on the completion and sale of
the project, these collection efforts are still continuing to be pursued.

CONFLICTS WITHIN STRUCTURED TRANSACTIONS

The FDIC’s decision to partner with private partners that arc experts in the
real estate industry — since many of these loans involve real estate — is very
sensible. However, we need to address the conflict when a borrower now has an
FDIC private partner, who in some cases is a direct competitor, as its lender.

First, a majority of the loans that are sold through Structural Transactions are
recourse to the borrower and/or its principals pursuant to a guaranty. Since the

obligations under the guaranties are also transferred, these guarantors are
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defending collection efforts from a private partner — and not a regulated bank.
Most borrowers or guarantors would not have agreed to provide guarantees to
these private partners because they never would have applied for a loan from a
competitor. However, now that there competitor holds the loan, the competitor is
privy  to the confidential and personal financial information of the
borrower/guarantor, including sensitive financial information relating not only to
the subject loan, but usually also to the global investments that the borrower
maintains.

Borrowers should feel comfortable that when they apply for loans that the
financial information that is being submitted will remain strictly confidential and
not worry that the information will end up in the hands of their competitors.
Consider the sensitive financial information that is provided when a loan is sought.
A borrower and its principals usually provide, in addition to the financial
information of the project, personal and corporate tax returns, bank records and
personal financial statements. This financial information is provided based on a
clear expectation of confidentiality and incumbent duties of the banking institution
to maintain customer records. When regulators close a bank and transfer the assets
to a joint venture through Structured Transactions, all of the customers’ sensitive

financial information is also transferred.
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Second, there is tremendous litigation transpiring around the county brought
by Structured Transaction joint ventures for claims on guaranties.” Under most
state laws, guarantors are fully obligated on the guaranties they sign. However, the
Great Recession has prevented many willing guarantors from being able to fulfill
their obligation. While it is true that some guarantors are capable of paying, but
unwilling to do so, a majority are not.

In order to defend collection efforts from this litigation, many borrowers
have been forced to seek insolvency protection such as personal bankruptcy. Since
it is the goal of the FDIC to maximize recovery on assets of failed institutions,
some joint venture partners of Structured Transactions are forcing same to occur.
This eliminates competition within the real estate industry and has created an
unfair advantage for certain private partners which should not be facilitated by the
federal government.

Lastly, by pursuing the loan guarantors without realizing on the collateral
first, many communities around the country — and particularly the State of Georgia
— have begun wasting away. This waste is causing a prolonged negative effect to a

recovery from the Great Recession.

? Notably, I was a borrower of a failed bank that ended up transferring a recourse
loan to a private partner through a Structured Transaction. Litigation ensued over
claims against the lender and against me as a guarantor that were ultimately settled.

134413 10
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For example, consider a single-family community where half of the planned
homes have been constructed and the other half are vacant lots.  The
builder/developer of that community has its loan transferred to a joint venture
through a Structured Transaction and faces collection efforts from the joint venture
on the guaranties. Rather than pursuing the collateral securing the loan (i.e., the
vacant lots) and liquidating them to another builder, the joint venture is simply
suing on the notes and guaranties. During the time that this litigation is
proceeding, the family that lives in one of the completed houses in the subdivision
is living next door to a lot or lots that are becoming weed infested and
accumulating trash. The value of this family’s home is directly impacted by the
waste in this community and the uncertainly of the financial stability of the
community. When appraisers then value homes for new mortgage financing, they
lower the value of properties that are proximate to these troubled communities. In
order to rectify this situation, we must stabilize our communities and not let them
waste, create jobs and allow real-estate values to increase to pre-recession levels.

EXAMPLES OF SOUND STRUCTURED TRANSACTIONS

Not all Structured Transactions, however, have resulted in the unpleasant

situations described above. Because some Structured Transactions are primarily

comprised of loans that are non-recourse to the principals’ of the borrower, some
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private partners have focused on collecting and liquidating the collateral as
opposed to pursuing guarantors.

For example, a majority of the loans that were made by Chicago-based
Corus Bank were non-recourse to the borrowers’ principals. Following the closure
of Corus Bank, the FDIC transferred the majority of Corus’ assets to a joint
venture through a Structured Transaction.” The joint venture proceeded to take
control of the collateral securing the loans and used its skill set to liquidate the
properties. Through these efforts in Atlanta, Georgia alone, the joint venture has
sold so many condominium units in the last two years Atlanta’s condominium
inventory is nearing normal levels.

CONCLUSION

The FDIC has done an admirable job working through the effects of the
Great Recession. My hope is that the FDIC will consider the unintended
consequences of Structured Transactions and the types of debt obligations that are

transferred. Bank customers should not be forced to resolve their loan obligations

3 At the time of Corus’ seizure, 1 had two outstanding loans. 1 was able to payoff
one of the two loans but, because of the dramatic decline in value of the property,
was unable to pay the other and the property was foreclosed. The inability to
payoff the other loan was despite the fact that the units in this project were
intended to be sold as condominiums and I was able to convert the entire project
into a rental apartment project, and lease-up the project to over 90% occupancy
with positive cash flow. While stabilized and cash flowing, the value of the
property had been so severally impacted by the Great Recession that I was still
unable to refinance the loan.
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with non-regulated entities, many of whom are direct competitors of the borrower.
There is significant financial plight that is compounded upon these borrowers.
Also, there is collateral damaged that is being sustained within local communities.

It is important that we all focus on rebuilding our economy to bring the Great
Recession to conclusion. While the concept of Structured Transactions makes
sense, Structured Transactions should be limited to loans that are non-recourse to
the principals’ of the borrower where private partners who are experts in the real
estate industry can improve the assets and create value to the FDIC and local
communities. This will permit local economies to start growing by allowing the
small-business borrower to resolve its obligations with federally regulated banking
institutions and be in a position to focus on the creation of jobs. As we have all
seen in so many parts of the world, sometimes we have to accept the reality of our
situation, learn from our mistakes and work towards rectifying them.

This 15" day of May, 2012.

Respectfully submitted,

SCOTT L. LEVENTHAL

One Overton Park, Suite 1150
3625 Cumberland Boulevard
Atlanta, Georgia 30339
Telephone: (770) 272-9495
Telecopy: (770) 272-7460
E-mail: sll@tivoli-properties.com
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INTRODUCTION

Chairman Neugebauer, Ranking Member Capuano, members of the Subcommittee, thank
you for the opportunity to testify on the important issue of FDIC structured transactions.

My name is Stuart Miller, and I am the Chief Executive Officer of Lennar Corporation.
Lennar is a public company founded in 1954 and traded on the NYSE under the symbol
LEN. We arc onc of the nation’s leading builders of quality homes with operations across
the country.

In addition to homebuilding activities, we engage in other business lines, and Lennar’s
Rialto segment is one of those. Rialto Capital Management, LLC, a 100% owned
subsidiary of Lennar, is a leading real estate investment and asset management company
focused on distressed and value-add investinents and asset management, workout and
turnaround strategies.

Lennar first entered into the business of managing distressed assets in the 1970s and
distressed loans in the early 1990s. Lennar’s subsidiary at that time, LNR Property
Corporation, was formed and managed by myself and Jeffrey Krasnoff, the current CEO
of Rialto, who is here with me today. Since 2007, Rialto and its affiliated entities have
underwritten and/or invested in or commenced the workout and/or oversight of billions of
dollars of real estate assets, including distressed commercial and residential real estate
loans and properties, as well as mortgage backed securities. These investments and
management responsibilities include partnerships in structured transactions with the
Federal Deposit Insurance Corporation, and Rialto and is a sub-advisor to one of the eight
managers of a Fund under the U.S. Department of Treasury’s Public Private Investment
Partaership Program.

THE FDIC STRUCTURED TRANSACTION PROGRAM

As it has in many past downward real estate cycles, the FDIC faces the challenge of
accomplishing its mission of protecting bank depositors who made deposits in failed
financial institutions without passing the cost of that protection on to taxpayers. The
FDIC states on its website that it has the following responsibility:

. The FDIC, as receiver for a failed institution, bas a legal responsibility to
maximize recovery on assets.

To fulfill that responsibility, the FDIC has created the structured transaction program,
based upon its past successes with public/private partnerships, which the FDIC describes
as follows:

. The structured transactions allow the FDIC to retain an interest in the asscts,
while transferring day-to-day management responsibility to expert private sector
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professionals who also have a financial interest in the assets and share in the costs
and risks associated with ownership.

. Bidders must be pre-qualified, have demonstrated financial capacity and the
expertisc to manage and dispose of the asset portfolio, and have certified
eligibility to purchase FDIC reccivership assets.

. The Private Owner acting as the managing partner must adhere to stringent
monthly, semiannual, and annual reporting requirements. The FDIC conducts
compliance monitoring of the transactions on a regular basis in addition to an
annual agreed upon procedures review of entity operations.

THE RIALTO/FDIC TRANSACTION

Rialto is proud to have the opportunity, as one of the successful bidders in a competitive
bidding process, to partner with the FDIC in its structured transaction program. Rialto
has partnered with the FDIC to maximize the value of a portfolio of loans acquired from
failed financial institutions. The loans in this portfolio consist primarily of loans made in
commercial transactions with sophisticated business borrowers and real estate investors.
Rialto, with the benefit of Mr. Krasnoff’s twenty years of cxperience in these types of
transactions, is uniquely capable of assisting the FDIC in accomplishing its mission,
Rialto’s experience offers the following specific benefits:

. Collection of amounts owed by these sophisticated business borrowers is essential
to allow the FDIC to protect bank customer deposits after bank failures, reduce
losses to the FDIC’s Deposit Insurance Fund and fo help prevent losses from
being passed along to taxpayers. The failure of a financial institution in no way
excuses performance by the borrowers who aceepted money to fund business
ventures in exchange for a promise to repay that money.

. Rialto operates in aceordance with the Joan documents negotiated, approved and
signed by these sophisticated business borrowers, applicable laws, and the rules of
the court system, both in the spirit and the letter of the law. Rialto’s experience
assures that borrowers and guarantors are treated fairly as required by law, and
further assures that borrowers and guarantors receive the benefits and protections
afforded them by the loan documents that they negotiated, in most cases with the
assistance of legal counsel, with the financial institutions that agreed to extend
them credit.

. The process of recovering amounts owed by sophisticated business borrowers
who defaulted on their loans is actually helping to stimulate the economy. For
example, Rialto often brings current significant deficiencies in property tax
payments to often struggling local municipalities and communities, and its
collection and foreclosure efforts place unused or underutilized property in the
hands of owners who have the financial wherewithal and willingness to put
properties to their highest and best economic uses.
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. Rialto, because of its extensive experience in this business, is able to respond to
and deal effectively with sophisticated business borrowers and loan guarantors
who in some cases try to hide their ability to pay debts they legitimately owe
through frivolous litigation tactics and by concealing their assets.

. Rialto effectively uses the judicial discovery process, which is often the only
mechanism available to lenders to determine the truth of borrower claims and to
achieve the collection allowed by law, particularly with sophisticated business
borrowers who were well represented by counsel and negotiated transactions with
risks and rewards they knowingly undertook.

RIALTO/FDIC TRANSACTION TERMS

In February 2010, the Rialto Investment Segment of Lennar acquired indirectly 40%
managing member equity interests in two limited liability companies (“LLCs”), in
partnership with the FDIC, for approximately $243 million. The LLCs hold performing
and non-performing loans formerly owned by 22 failed financial institutions, The two
porifolios originally consisted of more than 5,500 distressed commercial and residential
acquisition, development and construction real cstate loans with an aggregate unpaid
principal balance of approximately $3 billon and an initial total purchase price of
approximately $1.2 billion. The FDIC retained a 60% cquity interest in the LLCs and
provided $626.9 million of notes with 0% interest. The notes are secured by the assets
keld by the LLCs. Additionally, if the LLCs exceed expectations and meet certain
internal rate of return and distrihution thresholds, our equity interest in the LLCs could be
reduced from 40% down to 30%, with a corresponding increase to the FDIC’s equity
interest from 60% up to 70%. As of both November 30, 2011 and 2010, the notes
payable balance was $626.9 million; however, as of November 30, 2011 and 2010,
$219.4 million and $101.3 million, respectively, of cash collcctions on loans in excess of
expenses were deposited in a defeasance account, established for the repayment of the
notes payable, under the agreement with the FDIC. The funds in the defeasance account
will be used to retire the notes payable upon their maturity. At November 30, 2011, these
consolidated LLCs had total combined assets and Habilities of $1.4 billion and $0.7
biflion, respectively. As specified in the original bid documents, Rialto/Lennar earns a
0.5% fee to offset its operating costs in performing its duties as manager.

SIX POINTS TO REMEMBER

1. Rialto was awarded the partnership with the FDIC in a pure bid program. The
FDIC defined the documents, the pool of assets, the structured finance terms, the
fees and the relationship with the manager in a comprehensive program, and we
evaluated that program and bid on that basis, as did every other bidder. There
was no renegotiation. We took it as defined. We were required to give a
conforming bid, and the highest bid won.

2, Rialto/Lennar has invested cash of approximately $250 million in the two FDIC
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ventures. Lennar will not receive any money baek wntil the $627 million loan to
the FDIC is paid in full first. After the loan is paid in full, Rialto/Lennar and the
FDIC will split net cash flow in a 60/40 FDIC/Lennar proportion until all invested
cash is returned. Only then, which we expect to be 4-5 years from now, will
Lennar begin to receive a return on its investment.

The portfolios are predominantly defaulted loans (over 90%). Borrowers entered
into loan agreements with their banks. There was a default. The banks depleted
capital, failed and were scized. Twenty-two institutions failed and were seized
by regulators. The FDIC packaged a portfolio of loans from these twenty-two
institutions that were in FDIC receiverships into structured transactions in which
it conducted a bid process to sell 40% interests to qualified buyers/managers, We
took over the management of these predominantly defaulted loans. We did not
cause the defaults or negotiate the loan terms. It was and remains our job to use
our expertise to find resolution.

These assets are primarily sophisticated commercial transaction loans. They are
not consumer residential loans. These were loans where sophisticated business
borrowers negotiated for a loan generally with each side represented by
competent counsel, to borrow in many cases millions of dollars in order to
generate a business profit. The risks and rewards were clearly allocated within
the loan documents negotiated at the tirne, with both parties clearly understanding
that all the rewards would be concentrated in the borrowers’ hands, and
accordingly, the various risks of business proposition would rest with the
borrower as well.

Because these were business loans for the benefit of the borrower, and because all
of the reward would go to the borrower, the banks carefully negotiated that
collateral for most of these foans would be both the business assets or properties
as well as absolute personal guarantees. Borrowers, to be able to borrow, readily
gave those guarantees to pay back the loan whether the business proposition was
successful or not.

‘We have over twenty years experience in managing and resolving defaulted loans,
Our process is time tested and well organized. It is crafted around
professionalism and decency as we endeavor to work with each borrower
individually and with propriety as we seek resolution. By definition, the
relationship between a defaulted borrower and a lender seeking resolution is
adversarial and sometimes contentious. Simply put, the parties have very
different objectives. With that said, our program is to work within the four
corners of every loan agreement, each individually considered, and as well within
the four corers of the rules and the spirit of our court system and the law.
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SUMMARY

Lennar and Rialto appreciate the opportunity to be here today. As CEO, T felt it was
important to personaily come and speak to you, to answer your questions and to consider
your input as our Company always endeavors to always be transparent and responsive in
all owr interactions. Rialto utilizes its extensive experience in management of loan
portfolios to assure that the FDIC receives maximum value for the loans it assumed from
failed financial institutions, all while complying with applicable laws and meeting
obligations owed to borrowers in the collection process. We are doing what the law
requires and what our partner, the FDIC, and Americans expect. Thank you for your
consideration.
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Statement of Jon T. Rymer
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House Financial Services Committee
Subcommittee on Oversight and Investigations

Chairman Neugebauer and Members of the Subcommittee:

Thank you for your interest in the work performed by the Office of Inspector General (OIG) of

the Federal Deposit Insurance Corporation (FDIC) relating to the Corporation’s structured asset
sales program. The FDIC uses structured asset sale transactions as a part of a broader resolution
strategy for the assets of failcd financial institutions.

The OIG is an independent office within the FDIC, established to eonduct audits and
investigations to prevent and detect waste, fraud, and abuse relating to the programs and
operations of the FDIC, and to improve the efficiency and cftectiveness ot those programs and
operations. I was appointed as the Inspector General of the FDIC by President Bush, and
confirmed by the Senate in Junc 2006.

The OIG conduets audits that address FDIC programs and operations. Some of these audits are
required by law; others are initiated based on our assessment of various risks confronting the
FDIC. These audits assess such things as program effectiveness, adequacy of internal controls,
and compliance with statutory requirements and corporate policies and procedurcs. We perform
our work using internally available resources, supplemented by contracts with independent
accounting firms when expertisc in a particular area is needed or when internal resources are not
available. Our work, as well as that of our contractors, is performed in accordance with
Government Auditing Standards.

During the current crisis, the OIG has issued nearly 100 reviews of failed financial institutions.
These reviews, pursuant to statute, describe the events that contributed to the institutions’
failures and the FDIC’s supervision of those failed institutions. While we will continue to
review each failure of an FDIC-supervised institution, our approach to that work evolved to
taking a more comprehensive view of common characteristics and trends. We communicated
those trends to FDIC management, and in response, the FDIC undertook a number of initiatives
to enhance the supervision program.

In early 2010, we began to focus our audit attention on the Corporation’s rapidly growing
resolution and receivership management activities, including such risk-sharing arrangements as
shared loss agreements (SLA) and structured assct sale transactions. The FDIC’s financial risk
exposure pertaining to these risk-sharing arrangements is significant, and we designed our audits
to assess compliance with the arrangements and the internal controls that the FDIC has
established and implemented to protect the interests of the Deposit Insurance Fund (DIF) in these
arrangements.
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| am pleased to discuss the results of our work. As requested in your invitation to testify, I will
be describing the findings and recommendations of my oftice’s two completed audits of
structured asset sale transactions; the scope and methodology of my office’s ongoing work on
these types of transactions; and, to the extent possible, our review of the complaints filed by
borrowers impacted by these transactions. In addition, I will briefly discuss our planned work in
this area. Before I begin describing the OIG’s work, I would like to discuss, at a high level, the
FDIC’s resolution process and the tools that it has been using during the financial crisis.

The FDIC’s Resolution of Failed Banks

FDIC-insured financial institutions can fail for a number of reasons, including a lack of capital or
liquidity, poor management, or fraud. When an institution fails, the FDIC serves as the receiver
for the institution’s assets and labilities. Since January 1, 2008, the FDIC has been appointed as
receiver for 437 failed institutions, with total assets at inception in excess of $670 billion.

As required by the Federal Deposit Insurance Corporation Improvement Act of 1991, the FDIC
must use the least costly alternative when it resolves a failed institution. Specifically, the law
requires the FDIC to maximize the net present value return from the sale or disposition of assets
of a failed institution and to minimize the amount of loss realized in the resolution of the
institution. To fund the cost of resolutions and pay insured depositors when a bank fails, the
FDIC maintains the DIF, which has experienced an estimated loss of $88 billion as a result of
these 437 failures.

In resolving failed institutions, the FDIC markets failing institutions to all interested and
qualified bidders, offering multiple alternative resolution structures. The FDIC’s preferred
approach is to sell all or a part of the failing institution’s assets to an open financial institution
that also assumes the failed institution’s deposit liabilities. To incentivize the acquiring
institution to take on some of the assets of the failed institution, the FDIC may enter into an SLA,
a risk-sharing arrangement discussed below.

Any remaining unsold assets become part of the receivership. The FDIC may later market and
sell those residual assets to qualified purchasers through a variety of means, including a
structured asset sale transaction. This type of risk-sharing arrangement is also discussed below.

Shared Loss Agreements

An SLA, which is part of a purchase and assumption agreement with an acquiring institution,
includes provisions under which the FDIC agrees to absorb a portion of the losses experienced
by an acquiring institution on a specified pool of assets. While the FDIC generally absorbs

80 percent of certain losses, in some SLAs during the crisis, the FDIC agreed to absorb up to
95 percent of certain losses. As of March 31, 2012, the FDIC reported that it had entered into
285 SLAs with an original principal balance of $212.7 billion in assets.

Given the number of SL.As and the associated risks to the DIF, we initially identified individual,
large SLA transactions that, in our judgment, presented significant financial risk to the FDIC,
and from which we believed we could derive lessons that would help management to develop
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and improve controls. We conducted seven audits of individual SLAs, resulting in 93
recommendations, of which numerous recommendations related to the establishment of program
level controls. With the development by FDIC management of more robust internal control
structures at the transaction level, we later shifted the focus of our work with regard to these
agreements 1o the FDIC’s controls at a higher program level. This approach is consistent with
the one we undertook for our reviews of failed institutions—that is, a more individual focus
{followed by a more global view of trends.

Structured Asset Sale Transactions

Not all assets from the failed institutions are sold to acquiring institutions. These residual assets
consist largely of distressed and non-performing single-family and commercial real estate loans
and real property that pass into and are held in FDIC receiverships. It is the FDIC’s objective to
return these assets to the private sector as promptly as possible, while maximizing the net present
value return from the sale and minimizing {oss to the DIF, consistent with the FDIC’s statutory
obligations.

The FDIC utilizes multiple vehicles to sell these assets, among which are structured asset sale
transactions. Structured assct sale transactions involve pools of assets from onc or more FDIC
receiverships. The FDIC sells or contributes assets to a limited liability company (LLC) formed
by the FDIC as receiver. These transactions are competitively bid to prequalified purchasers.
The recciver then sclls an interest in the LLC to a private third-party, which manages the LL.C.
The receiver retains either an equity interest in the LLC or a participation interest in the net cash
collected through the servicing and liquidation of the LLC’s assets. Once ownership of the
assets is conveyed to the LLC, control over the LI.C is passed to the private third-party.

The FDIC, acting as receiver for failed banks, reported that it has consummated 32 structured
sale transactions involving 42,314 assets with a total unpaid principal balance of approximately
$25.5 billion, as of April 25, 2012. My testimony today addresses the work my office has
completed on two of these structured asset sale transactions and describes the scope and
methodology of our ongoing audit of two other such transactions.

Completed OIG Audits of Structured Asset Sale Transactions

The OIG has completed performance audits of two structured asset sale transactions that we
selected based on their size and the types of assets involved. The first audit was of ANB
Venture, LL.C (ANB). ANB involved 1,112 individual assets with an unpaid principal balance at
closing of $1.167 billion. The Managing Member of ANB is Kingston Management Services,
LLC. We issued a report on this audit in November 2010 and discussed its findings in our
semiannual report to the Congress, for the period October 1, 2010 through March 31, 2011.

The second audit my office performed on a structured asset sale transaction was of Corus
Construction Venture, LLC (Corus). Corus involved 101 individual assets with an unpaid
principal balance at closing of $4.4 billion, and contained an advance funding mechanism of up
to $1.15 billion to fund the construction of incomplete buildings and provide other asset-related
working capital. The Managing Member of Corus is ST Residential. We issued a report on this

w
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audit in April 2012, and summarized its results in an executive summary posted on our public
Web site.

My office contracted with CliftonLarsonAllen LLP to conduct the audits of ANB and Corus.
The objectives of the audits were to assess compliance with the structured asset sale agreements,
and to assess the FDIC’s monitoring of the agreements. Specifically, to assess compliance, we:

= reviewed the terms and conditions of the structured asset sale agrecments;

= tested the completencss and accuracy of the initial recording of the assets on the books
and records of the LL.C and the monthly financial reports submitted to the FDIC
(including management fecs and servicing expenses reported by the Managing
Member);

= determined whether the Managing Member employed “customary and usual standards
of practice” with respect to managing and liquidating assets; and

= reviewed the allocation of cash flows for compliance with the agreements.
In assessing the FDIC’s monitoring of these transactions, we:

= reviewed the FDIC’s policies, procedures, and guidance pertaining to structured asset
sale transactions;

= interviewed legal and resolutions personnel responsible for negotiating and oversceing
the transactions; and

« reviewed the work of FDIC contractors engaged by managemecnt to perform quality
control services.

We concluded that ANB, Corus, and their respective Managing Members complied with certain
provisions of the structured asset sale agreements, and that the FDIC had implemented certain
controls for monitoring the transactions. We also noted that the FDIC had planned or was in the
process of implementing significant control improvements at the time of our audits. However,
our audits identified a number of control deficiencies involving both compliance and monitoring
that warranted FDIC management’s attention.

With respect to compliance with the agreements, both reports included questioned costs relating
to servicing expenses and management fees. In the case of ANB, questioned costs of $634,412
consisted primarily of expenses incurred by the LLC that were inappropriately treated as
liquidation costs instead of servicing costs covered by the management fee. In addition,
questioned costs included management fees charged on assets that had no value but that had not
been written-off by the Managing Member. The report also noted that the FDIC could
prospectively achieve an estimated $3.1 million in funds put to better use by addressing issues
involving ANB’s accounting practices for servicing costs paid to contractors and for worthless
assets. The Corus report included $6.3 million in questioned costs, consisting primarily of
unallowable servicing costs, such as professional services provided by real estate development
firms and travel, meals, and entertainment expenses that were prohibited under the terms of the
structured asset sale agreement.
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Both audit reports, particularly the report on Corus, found that the policies and procedures used
by the Managing Members to service and liquidate the LLC’s assets were not consistent with
customary and usual standards of practice. The reports also noted that loan servicing practices
were not compliant in certain key respects with the servicing standards defined in the
agreements. We also concluded that ANB and Corus did not implement customary and usual
standards of practice for safeguarding sensitive, personally identifiable information.

With regard to the Corus audit, we determined that the Managing Member for Corus received
significant management fees pertaining to nonaccrual and capitalized interest. In the experience
of CliftonLarsonAllen, who performed this work on our behalf, paying such fees is not a
customary or usual practice. However, the terms of the agreement were not clear on this matter.
Because of this lack of clarity, the fees were not questioned, but we recommended that the FDIC
review the matter further and provide additional clarification regarding the trcatment of
nonaccrual or capitalized interest in future structured asset sale agreements.

In the ANB audit, we determined that thc Managing Member of ANB did not maintain sufticient
documentation regarding its asset disposition strategies, and that for more than a ycar, the
Managing Member did not have ample accounting staff to ensure proper separation of dutics
when authorizing, recording, reconciling, and reviewing accounting entries and expenses.

Based in large measure on these compliance-related findings, we determined that the FDIC’s
controls for monitoring structured asset sales needed improvement, particularly in the areas of
policies, procedures, and guidance, and compliance monitoring program controls and practices.
During or subsequent to our field work on the Corus audit, the FDIC advised us that it had cither
established or planned a number of control improvements related to its structured asset sale
transactions. Such improvements included, among other things, issuing policies and procedures
for monitoring structured asset sale transactions, engaging compliance monitoring contractors to
perform periodic compliance reviews of L1.Cs and Managing Members, assigning additional
resources for monitoring, and beginning a process for quarterly reporting to the FDIC’s Audit
Committee, an FDIC Board-level committee.

To summarize, the ANB report contained 10 findings and 24 recommendations. According to
the FDIC, actions had been taken to address all of these recommendations, as of October 2011.
The Corus report contained 7 findings and 10 recommendations. Corrective actions for all of

these recommendations are expected to be completed by September 30, 2012.

Ongoing Work Relating to Rialto Structured Asset Sale Transactions

We are presently conducting an audit of two structured asset sale transactions, both of which arc
being managed by Rialto Capital Management, LLC (Rialto). The first transaction involves
5,166 residual assets with an unpaid principal balance of $2.3 billion. The majority of these
assets pertain to residential acquisition, development, and construction (ADC) projects. The
second transaction involves 345 residual assets (primarily commercial ADC projects) with an
unpaid principal balance of $799 million.
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This audit was requested by FDIC management on October 13, 2011, based on inquiries or
complaints that the FDIC had received concerning the transactions. As of April 30, 2012, the
FDIC reported that it had received a total of 57 inquiries or complaints associated with
approximately 65 loans, from members of the Congress, the public, or the media. The inquiries
and complaints dealt with Rialto’s aggressiveness in pursuing balances owed on the loans; an
unwillingness to compromise with borrowers; Rialto’s treatment of the borrowers or guarantors;
the I'DIC’s handling of the loans prior to their transfer to Rialto; the servicing of the loans by the
loan servicer engaged by Rialto; and other general inquiries regarding Rialto’s operations.

The objectives of the Rialto audit include the same two objectives of the ANB and Corus audits,
namely to assess compliance with the structured asset sale agreements and to assess the FDIC’s
nionitoring of the agreements. In addition, we will assess the FDIC’s bidding and selection
process, and the terms and conditions of the structured asset sale agreements themselves. Based
on the nature of some of the inquiries and complaints pertaining to these transactions, we placed
particular emphasis on the Managing Member’s controls over transactions with affiliates in
designing our audit procedures for this audit. We also selected a representative sample of assets
that were the subject of the inquiries and complaints of which we were aware at the time we
initiated our work.

Ficld work for this audit is scheduled to be completed in June 2012. We plan to issue a draft
report in July, and a final report incorporating FDIC management’s comments will be issued at
the end of August 2012. Consistent with our practices, the final report will not be publicly
available, but the report’s Executive Summary will be posted on our Web site.

Audit Work Going Forward

We intend to continue audits of individual SLA and structured asset sale transactions going
forward because of the dollar value of the transactions and to provide a deterrent effect as it
relates to the risk of fraud. However, we also anticipate a shift in the focus of our work
regarding structured asset sale transactions. That is, we have not yet assessed the effectiveness
of all of the control improvements we recommended for that program and that the FDIC has
advised it has implemented. As the structured asset sale program matures and as resources
permit, we plan to elevate our focus to a program-level review that assesses overall monitoring
and oversight controls. Such an approach is consistent with our earlier work examining
institution failures and our more recent review of the SLA program. Upon completing such a
review, as a next step, we are considering taking a broad, comparative ook at the various
resolution strategies that the FDIC has employed during the crisis in order to assist the
Corporation in carrying out future resolution and receivership activitics.

& ok ok ok ok

This concludes my prepared statement. Thank you for the opportunity to discuss our work in
these areas. [ am prepared to answer any questions that you may have.
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Statement of Representative Lynn Westmoreland
Hearing: “Oversight of the Federal Deposit Insurance Corporation’s Structured
Transaction Program”
May 16, 2012

Attached is a submission for the record submitted by Amecrican Land Rights Association. This
includes the personal testimonies of borrowers who have been impacted the FDIC’s structured
transaction program.
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Testimoeny For The Record On FDIC Oversight
For the Hearing held May 16, 2012

House Financial Services Committee
Subcommittee On Oversight and Investigations

US House of Representatives, Washington, DC 20515
Updated Testimony by Chuck Cushman, Exccutive
Director of Ameriean Land Rights and Chris Pridgen.

American Land Rights Association -~ May 11, 2012

FDIC Bank Closure Policies and FDIC Authorized Aggressive
Tactics by FDIC Partners Lennar, Rialto and Others Are
Destroying Jobs, Small Businesses, and Communities—
Holding Back Economic Recovery and Job Creation

per week have created significant, unnecessary hardships on American citizens, borrowers, and vendors
of failed hanks. FDIC policies have been a driving force in the destruction of local and the national
economies, markets and industries, destroyed hundreds of thousands of jobs and promoted the growth
and market share increases of national banks (too big to fail) to the detriment of eommunity banks, the
American people and the free market system.

The FDIC’s use of Loss Share Banks (Banks or equity group formed banks, that purchase failed bank
assets at deep discounts, which are further indemnified up to 80% of collection loses by the FDIC —
(Loss share banks receive reimbursement of 86% to 95% of losses on assets that don’t yield a
stated return) and Public-Private Investment Program or PPIP’s {partnerships with publicly-traded
Wall Street hedge fund companies (such as Rialto/Lennar Multibank, Colony, Kingston, Starwood,
Roundpoint, and other FDIC partners)].

These partnerships have fueled and aceelerated the degradation of market economies and real estate
values, artificially prolonged and deepened the current economic recession currently impacting the
country. All this for the profit of the FDIC’s privatc hedge fund partners. The FDIC has apparently
unintentionally become an active partner in victimizing hard working Americans and businesses.

The statutory powers of the FDIC do not cntitle them to pick winners and losers or to create different
classes of citizens (borrowers versus depositors or the wealthy few versus the American public)
especially with taxpayer money in violation of federal law (sce TARP) Troubled Asset Relief Program
requirements). In addition, FDIC procedures and methods have squandered the Deposit Insurance Fund
in the eonduct of their Receiverships and Loss Share Bank Agreements. Finally, let’s face it, the FDIC
has been inconsistent and done a poor job regulating the banking industry.
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With regards to the PPIP’s, the FDIC is using taxpaver/US Treasurv funded interest free loans to
finanee the public/private structured sales, with little or no return to the taxpaver. The FDIC has
shown no consideration of the unintended consequences to quality small businesses with strong track
records (who were in good standing before the bank closure) and all for the profit of the FDIC and their
publicly traded partners. These businesses are being destroved by foreclosures created by FDIC policy
of choosing to partner with the huge Wall Strect hedge funds.

These local businesses are ultimately forced into bankruptey eliminating most from hiring workers and
rebuilding the economy.

The FDIC drafted the PPIP documents, which require the minority structured sale participant,
Rialto/Lennar (in this partnership called Multibank 2009-1), to pursue borrowers without regard or
consideration of to the circumstances surrounding their individual loans) until they cannot be legally
pursued anymore. FDIC policy does not even consider whether most borrowers were current on
their Joans.

Riatlto, Multibank, and other FDIC PPIP partners aggressively litigate borrowers, attempt to
force them into bankruptcy, obtain judgments and further pursue those judgments against
personal assets and savings and generally attempt to ruin all borrowers and guarantors, unless
they pay the loans off or gain an unappealable court decision in the borrower’s favor. They
aggressively use the court system in their tactics and will punish and outspend borrowers with
legal fees until they are broken as their legal budget is unlimited and paid by the FDIC using
taxpayer dollars. There is no way for the average citizen to fight back in court when all the court
costs and legal fees are being paid by the FDIC (taxpayer).

These unlucky borrowers had their loan at a bank that just happened to be closed by the FDIC.
Overwhelmingly these borrowers were current with their loans but the FDIC bank receivership froze all
loans, funding, and loan provisions. Rialto (FDIC Partner) aggressively uses the threat of the IRS as
part of their tactics and they fund their efforts with taxpayer dollars at no cost to them. There is no
cffort to work with borrowers already damaged by the FDIC’s tactics.

All of this economic disaster has been orchestrated by the FDIC. The FDIC policy requires full
pursuit of all judgments as a condition for the participating PPIP minority partner to get paid its
share. {This statement is repeated below in context.) (Sce attached statements by affected borrowers.)

The PPIP’s are rewarded for employing FDIC scorched earth tactics against the borrowers of the
failed banks and the effect of destroying local economies, jobs, and property values in addition to the
borrowers’ ability to support themselves going-forward. The borrowers did not cause the bank to fail
and did not cause the disruption of their loans that result from the FDIC’s process and usc of outside
contractors with little or no oversight from FDIC or Congress.

Solution: The FDIC spousored attacks on small business must stop. Congress must limit the ability of
the FDIC and their partners to go after deficiencies and personal assets. Collections must be limited to
collateral securing the loans they acquire.

What is needed is a simple amendment to the FDI Act and FIRREA, that is a variation on the “Bridge
Bank™ concept, which is already in the FDIC playbook. This will eliminate the waste and misery forced
on the American public and economy by the FDIC and its partner companies. Together, they are
destroying local businesses (borrower’s) and other members of the local communities, victims of the
bank closures that were not direct customers of the failed banks nationwide.

Without diminishing the FDIC’s authority or autonomy, this amendment provides a Preferred Least
Cost Resolution methodology, which proteets depositors, borrowers and vendors of failed banks and
the markets they serve and the people living and working within those markets whether they banked at
the failed institution or not. The Preferred Least Cost Resolution protects everyone.

It treats everyone fairly, equally and with respeet. It climinates the need for Loss Share Banks and

FDIC PPIP’s partners such as Rialto and Multibank. It does not create different classes of citizens and it

does not favor equity groups and hedge funds over the borrowers and jobs producers in the local market,
2
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as do current FDIC methods. It is demonstrably less expensive to the deposit insurance fund than
current methods utilized by the FDIC. However, if the FDIC is allowed by Congress “to do things the
way they have always been done”, which is clearly not the Least Cost Resolution as required by statute,
then the destructive effects of their efforts and alliances are reduced and contained by limiting the extent
of their collections to realizing on the collateral sccuring the loans they acquire. It is still their choice.

PROPOSED LEGISLATION
THE PERFERRED LEAST COST RESOLUTION AMENDMENT

Without diminishing the role, historical purpose or authority of the FDIC as defined within the FDI Act
and or FIRREA, we propose the following supplemental provision to the body of Jaw known as The FDI
Actand 12 USC 1821(e) and its various counterparts in their entirety known as FIRREA referred to
herein as “THE ACTS™:

“Notwithstanding anything contained within THE ACTS to the contrary, in which case this provision
shall control and govern: The Preferred Least Cost Resolution for the resolution of the Receivership’s
assets shall be the contribution of capital by the FDIC, from the Deposit Insurance Fund, in an amount
sufficient to adequately capitalize the Receivership’s Capital Account as defined by prevailing
regulatory standards for banks, in return for a preferred return not to exceed 10% per annum. During the
term of the investment:

----- 1. The Receiver shall retain the former bank’s name, management and employees to operate the
Receivership and manage the Receiver’s assets and liabilities in the ordinary course and to honor all
agreements, contracts and responsibilities including but not limited to all depository accounts and loan
relationships of the former institution, thereby protecting all depositors, borrowers and vendors of the
Receivership. The Receivership will also continue to make advances against valid loan contracts and
renew loans for qualificd borrowers in the ordinary course.

----- 2. The Receiver shall not allow incentive compensation or excessive salary compensation to be paid
to or accrued for the future payment to the former bank’s management, now Receivership managers.
Shareholder dividends will cease. Committee Member / Director compensation will be limited. The
Receiver will employ a new Executive Manager to supervise the activities of the Receivership’s
managers and implementation of the regulator’s salety and soundness recommendations by the
Receiver’s managers on the operation. The Executive Manager shall report solely to the FDIC as
regulator in all matters and insure the implementation of the FDIC’s policies and regulations.

————— 3. Upon payment of the preferred return and return of all contributions of capital to the Deposit
Insurance Fund managed by the FDIC, the Receiver and related State Banking Department will return
sole control of the capital stock to the sharcholders and reinstate the charter of the former bank to the
sharcholders and then managers of the former Receivership.

In the event the FDIC, in its sole discretion, pursues an alternate method as the Least Cost Resolution in
ticu of the Preferred Least Cost Resolution for the assets of the Reeeivership, then the collection efforts
of the Receiver, and any assignees of or successors-in-interest to the Receiver, by statute, will be limited
to the disposition of collateral securing the Receivership’s, assignee’s and or successors-in-interest’s
note(s) in full satisfaction of Borrower’s and Guarantor’s obligations for the debt outstanding without
exception.

No deficiency will be allowed or sought by the Receiver or it’s assignees or successors-in- interest as a
condition of note acquisition. If the Borrower desires to retain the collateral and maintain the loan
payments on a current basis, then the Receiver will renew the note at a fixed market rate of interest
limited to a maximum of 6% per annum including fees, for a term to maturity of not less than 60
months, on the same terms, conditions and amortization that were contained in the original contract as of
the day of the Receiver’s appointment, in which case a default by borrower will reinstate the Receiver’s
contractual right to pursue deficiencies and any other remedy allowed by law and enumerated in the
original loan contract, in the event of borrower default.”

3
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CURRENT ACTIVITY OF PPIP’S PENDING INVESTIGATION

Federal law, state law and the Uniform Commercial Code prohibit a party to a contract from bencfiting
from any illegality. It appears that Multibank and other FDIC created PPIP structured sale entities are
clearly benefiting from an illegal act.

The transaction funding the FDIC PPIP’s appears to be illegal because it does not meet the requirements
of TARP to borrow from the US Treasury. TARP required the borrower to provide the US Treasury
with an equity interest in the borrower, so that the US Treasury could participate in the up side if a profit
was realized. It is an essential component of the TARP program.

The FDIC publicly advertised that these PPIP's would be funded by TARP. These PPIP’s failed to comply with
the law and therefore, their use of taxpayer money appears to be illegal under the law (Troubled Asset Relief
Program). The US Treasury / taxpayers were not provided an equity ownership position in the PPIP borrowers,
that received the public funds interest free. THE TAXPAYER IS NOT EVEN EARNING A RETURN ON THE
RISK OF TAXPAYER DOLLARS. The Multibank / Rialto PPIP alone spans 11 states across the country,
representing 22 failed banks and 5,500 borrowers and $3.02 Billion Dollars.

To date, there are 31 FDIC PPIP’s impacting some 39,000 borrowers nationwide and represent over $23
billion of loans and property in jeopardy. Many borrowers have already lost deficiency judgments, assets
and everything they own to these tactics and many more litigations are on-going.

We respectfully request our elected representative in Congress:

----- 1. Halt all funding by the US Treasury for the FDIC Public Private Partnership program until a
complete audit is made by the FDIC Inspector General and the GAO (Government Accountability
Office). Further, that the Congress freeze the lands taken by the FDIC and their partners with the
ultimate goal of revesting these properties with the original owners where the abuse of power by FDIC
and its partner companies have resulted in taking lands inappropriately and using the FDIC extreme
powers inappropriately.

----- 2. Congress must intervene to stop the attack on private owner assets and guarantees until thesc
public audits arc complete. The mass slaughter of small businesscs and the damage to local
communities must be brought to an end as quickly as possible. In other words, impose an immediate
injunction against their collection activities and lawsuits until a thorough investigation can be
performed.

----- 3. Defund the Multibank /, and any PPIP’s not in compliance with TARP, or using TARP funds.

————— 4. Intervene and mandate that judgments already awarded to the Multibank & other PPIP’s against
borrowers be vacated due to their participation in an illegal act central to their benefit.

————— 5. Intervene for a mass scttlement between the Multibank & PPIP’s and borrowers based solely on
the transfer of collateral in full satisfaction of the debt.

----- 6. Pass immediate Federal Anti-Deficiency Law that is based on recently approved Nevada Law
AB 273- Anti-Deficiency Law. This law limits PPIP’s (like Multibank/Rialto/Lennar) or Private Loan
Speculators who re-purchase these notes for pennies on the dollar at depressed market values and make
immense profits. These Loan speculators would be prevented from then also suing local borrowers

for the personal deficiencies to make even more obscene profits after buying already depressed valued
property or “double dipping”.

Background Explanation: RE: Amendment to the FDI Act and FIRREA: The FDI Act and FIRREA
allow the FDIC in its sole discretion to resolve the assets for the failed bank in any way it sees fit, It has
absolutely no responsihility for its results and impact on the economy. It is allowed to violate the most
basie concepts of common law and contract law with immunity. It has no constraints on its methods or
procedures and has demonstrated a preference for procedures that are slow in performance, waste
Deposit Insurance Fund Dollars 3:1 or 4:1 as compared to the Preferred Least Cost Resolution proposed,

4
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aggregates foreclosures, destroys local markets, businesses and jobs and rewards the monied partners at
the expense of the local borrowers, who have lost their investment. These results are completely
unnecessary.

Moreover, absolute power corrupts absofutely. The FDIC will pursue its agenda and make claims of’
default against borrowers that are simply not true, in an effort to mask or defeat claims of “repudiation”
by the Receiver, which by statute charges the defauit against the Receiver and effectively eliminates the
Receiver’s claims against the borrower and guarantor.

Since that is undesirable from their perspective (according to the FDIC and its partners everyone is
guilty of something if they borrowed), the FDIC will persist in their claims in hopes of getting their way
in court or using litigation as a means to get the borrower to stop delete the borrower from fighting
their will. To those ends, the FDIC prefers to hide behind others to obfuscate the truth, their actions and
intentions. They routinely use contractors in failed banks to talk with Borrowers and dispensc the linc
the FDIC wants to project. They hide behind minority partners like Rialto/Lennar in the PPIP’s or Loss
Share Banks for the same reasons.

The FDIC managers are career bureaucrats and do not want to be accountable for making decisions to
their superiors. So they will literally defer a resolution offer from a borrower that may be 75-85% of the
loan balance in favor of selling assets off in the debt auctions for pennies on the doliar or for 20-35 cents
on the dotlar to PPIP’s or Loss Share Banks, so they can hide behind the claim that it was out of their
hands. The lesser sum was just the result of the “market” mechanism. They have literally refused 100
cent recoveries from borrowers because it was inconvenient to remove the loan from a block of loans
going fo auction or because they worked an alternate deal with some loan participant behind the scenes,
that resulted in a discount.

The FDIC and PPIP partners’ methods of operating receiverships is very disruptive to the operation and
administrative processes of the loan portfolios they take over. Borrowers are often caught in the act of

renewing their loans just prior to the bank’s failure and those maturing loans don’t get renewed. So the
loan matures in the Receiver’s possession or with an over-whelmed Loss Share Bank and the borrower

is declared in default due to maturity.

Once the bank fails and routine loan billing is interrupted for any reason, the loans that are shown as past
due in the system without regard to reason are placed on non-accrual at 3 months and statements stop
being generated by the loan system, assuming statements were being sent from the outset. The point is
closing a bank is very disruptive to the borrower and the administration of his note. Pcople not
receiving statements and are reluctant to send money into the big black hole and hope it gets applied
properly. Months and literally a year ean go by before the new, often overwhelmed note holder gets to
you regarding your loan, by which time you are in default.

The FDIC requires their partners to pursue a borrower until they cannot be pursued legally anymore.
They reward their partners with Loss Share arrangements that reimburse them for “losses” realized when
an assct brings less than the loan balance as a result of foreclosure. The Loss Share Banks typically get
an 80% rcimbursement for such losses. Here is an easy example. The loan has a $100,000 balance.

‘The Loss Share Bank only paid $35,000for it. The collateral is appraised for $50,000 in a spiral down
market heavily influenced by the FDIC’s procedures and impact in that market.

So the Loss Share Bank gets a $50,000 asset FMV (fair market value) for a $35,000 investment and the
FDIC reimburses them $40,000 eash (80% of a $50,000 loss). The Loss Share Bank just realized
$90,000 ($50,000 FMV + $40,000 cash) on a $35,000 investment. That’s a 257% rcturn with no risk. .
The FDIC only offers this kind of deal to Loss Share Banks, not other smaller businesses.

The PPIP’s are back-stopped or 100% guaranteed against deficiency losses using the same formula so
they make even more. Meanwhile, the borrower has lost his or her investment and the note-holder is
going after all of the loan holder’s remaining assets to make up for a theoretical $50,000 loss. This is
requircd by the FDIC in return for being back-stopped. In theory, it allows the PPIP a way to minimize
the FDIC’s back-stop exposure because the PPIP’s are pursuing a scorched carth collection policy.
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The Preferred Least Cost Resolution would have the FDIC using Deposit Insurance Fund (DIF) dollars
1o invest the amount of capital needed to heal the bank’s capital account at a preferred return. Then, the
Deposit [nsurance Fund would have an earning asset instead of a loss related to the receivership of the
bank. Example: American Southern Bank failed April 24, 2009. The FDIC estimated the loss to the
Deposit Insurance Fund would be $41.9 Million Dollars.

American Southern had been attempting to raise $14 Million Dollars to heal its capital account and meet
regulatory standards. Therefore, the Least Cost Resolution would have the FDIC investing $14 Million
at 10% preferred return to the fund instead of doing it their way and losing $41.9 Million. That’s a
$27.9 Million savings before considering a preferred 10% return on $14 Million invested. Community
Bank of West Georgia failed 6/26/2009. 1t was estimated that they needed $25 Million to recapitalize
their capital account. The FDIC was appointed receiver and estimated a $85 Million loss to the fund.
That’s a 3.5:1 loss versus using the Preferred Least Cost Resolution.

This is the end of part one of the American Land Rights Association Corrected House FDIC Testimony.

Look to Part Two. The pages will start again at number one in Part Two. Thank you.
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Part Two — 5.11.12 Corrected FDIC Testimony for the House Oversight and
Investigations Subcommittee

This document has new page number starting at one,

By Chuck Cushman, Executive Director, and Chris Pridgen for the American Land
Rights Association. PO Box 400, Battle Ground, WA 989604.
(360) 6873087 _ccushman@pacifier.com.

To demonstrate the impact on local markets and the aggregating of foreclosures, consider
this. It is estimated that the 2009 - 2010 Loss Share Banks will dump $3.5 Billion
Dollars of real estate on the north Georgia foreclosure market in 2014 to take advantage
of and maximize the 80% Loss Share reimbursement before it expires. The Loss Share
Agreements only last for 5 years. This one single event will crush the north Georgia
economy again in 2014 and delay the state's full recovery until 2025 or 2030.

In addition, it is estimated that there is a current 2012 over-hang of troubled real estate
assets held by all note-holders (FDIC, PPIP's, Loss Share Banks and non-failed banks) of
$10 Billion in north Georgia alone. All of the assets held by L.oss Share banks, PPIP's
and FDIC will get dumped prior to losing access to Loss Share Agreements and taxpayer
dollars. This is not the market at work.

This is a designed failure that uses artificial terms and methods to clear assets from failed
banks that benefit a powerful few, at a far greater expense than simply selling the assets
on the open market, using tax payer dollars at the expense of the tax payer, local
borrowers and innocent members of the communities so destroyed by these tactics.

Congress must stop the madness.

Congress must investigate and curtail funding the PPIP's in violation of TARP,
suspend PPIP Collection Activity of all FDIC PPIP’s (like 2009-1 Multibank RES-ADC
Venture, LL.C and 2009-1 Multibank CML-ADC Venture, LLC 40% owned by
Rialto/Lennar,) and promote a class settlement betwcen all PPIP's and borrowers.

For example, two FDIC PPIP’s entities known as Multibank 2009-1 RES-ADC Venture,
LLC and Multibank 2009-1 CML-ADC Venture, LLC, purchased $3.02 Billion dollars of
distressed loans in bulk, with knowledge of the loans' distressed condition, using taxpayer
dollars at 0% interest for up to 7 years under the TARP program. The FDIC PPIP's are
Public Private Partnerships in which FDIC retains a 60% interest and the private hedge
funds (like Rialto/Lennar) retains a 40% interest). There are 27 PPIP's affecting over
39,000 borrowers and $23 Billion in loans.

The Multibank 2009 RES-ADC borrowed $441,698,466 and Multibank 2009 CML-ADC
borrowed $185,207,975 from the US Treasury and both have arranged the opportunity to
borrow more. Together Multibank RES and Multibank CML alone have borrowed more
than %% Billion Dollars. The American taxpayer earns no interest or return on the use of
its money. Only Wall Street traded company hedge funds like Rialto Capital, a wholly
owned subsidiary of a NYSE traded national homebuilder called Lennar Corporation
profit from free use of taxpayer money.

(This is a restatement from the Problem section above.) The FDIC drafted the PPIP
documents, which require the minority structured sale participant, Rialto (in this
partnership called Multibank 2009-1), to pursue borrowers (without regard to the facts
surrounding their individual loans) until they cannot be legally pursued anymore. Never
mind that many if not most were current on their loans.

Rialto/Lennar, Multibank, and others aggressively litigate borrowers, attempt to force
them into bankruptcy, obtain judgments and further pursue those judgments and generally
attempt to ruin all borrowers and guarantors, unless they pay the loans off or gain an

1
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unappealable court decision in the borrower's favor. They aggressively use the court
system in their tactics and will punish and outspend borrowers with legal fees until they
are broken as their legal budget is unlimited and paid by the FDIC using tax payer
dollars.

These are unlucky borrowers who had their loan at a bank that just happened to be closed
by the FDIC. Overwhelmingly these borrowers were current with their loans but the
FDIC bank receivership froze all loans, funding, and loan provisions.

Rialto aggressively uses the threat of the IRS as part of their tactics and they fund their
efforts with taxpayer dollars at no cost to them. There is no effort to work with
borrowers already damaged by the FDIC's tactics.

All of this has been orchestrated by the FDIC, required by the FDIC and performed with
the FDIC's full knowledge and requirement as a condition for the minority partner(like
Rialto/Lennar) to participate in the PPIP.

The FDIC further guarantees to fund any deficiency realized after collateral is sold, so
Multibank and the participant Rialto have no risk of loss on the loans. They are 100%
guaranteed against loss by the FDIC. NO RISK.

They not only take the collateral for pennies on the dollar to make a guaranteed profit but
also seek to take all assets of the borrowers in addition to the collateral on the loan. The
PPIP are indemnified against loss on the disposition of collateral relative to the loan
balance, which guarantee that the FDIC will reimburse the private speculators for

any losses in their attempt to foreclose"” on loans. and the FDIC pays all bloated legal /
litigation expenses and loan management fees of the private speculator minority partners
(like Rialto/Lennar).

Multibank. Rialto and other PPIP’s are rewarded for emploving scorched earth
tactics (total destruction of an borrower’s resources. purelv for historic FDIC anti-business
policy reasons rather than economic solution orientated reasons) against the borrowers of the
failed banks and the effect is to destroy local economies, jobs, and property values in
addition to the borrowers' ability to support themselves going-forward. The
borrowers did not cause the bank to fail and did not cause the disruption of their
loans that result from the FDIC's process and use of outside contractors.

The transaction funding the Multibank PPIP's appears to be illegal because it does not
meet the federal requirements of TARP to borrow from the US Treasury. Delete the
sentence here and add this: The FDIC arranged for financing from the US Treasury under
TARP. TARP required the borrower to provide the US Treasury with an equity interest
in the borrower, so that the US Treasury could participate in the upside if a profit was
realized. It is an essential component of the TARP program . The FDIC publicly
advertised that these PPIP's would be funded by TARP.

The borrowing entities, Multibank ADC and Multibank CML (FDIC and Rialto Capital
members) borrowed approximately $627MM from the US Treasury but failed to give the
US treasury an equity stake or ownership in the borrowing entities Mutlibank ADC and
Muitibank CML.

Therefore, these PPIP's appear to have failed to comply with the law. Therefore, their use
of taxpayer money is illegal under the law (Troubled Asset Relief Program). Just the
Multibank 2009-1/Rialto transaction spans 11 states across the country. representing 22
failed banks. As of March 2011 May 2012. the FDIC has elosed a total of 3127 (illegal)
structured sale transactions transferring almost 39.000 asset loans and $23.3 billion in
unpaid principal balance. This spans a majority of the states and represents hundreds of
failed banks across the US.
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The National Anti-Deficiency Law would limit the impacts of the FDIC/Federal
Government policy especially when creating public/private structured partnerships with
national hedge fund speculators (like FDIC partners Multibank/Rialto/Lennar).

This legislation needs to be adopted in conjunction with the Preferred Least Cost
Resolution Amendment proposed. It would allow the original lender the right to pursue a
personal deficiency as long as the original lender was allowed to continue to opverale in
Receivership under the proposed amendment, provided FMV of the underlying collateral
was deducted from the outstanding loan balance.

If the FDIC decides to close the bank in lieu of the Preferred Least Cost Resolution, then
the FDIC as Receiver would lose the right to pursue deficiencies. This legislation needs
to be adopted as Federal Law as it must also apvly (o Federal Agencies. the FDIC and
PPIP’s who have already started to claim that they are not subject to state Laws like AB
273- Anti-Deficiency Law.

It is critical that the Congress take immediate action to stop the abuses by the FDIC and
its partner companies. Please consider and support the recommendations contained
within this testimony and proposed legislation. The FDIC and their partners are
destroying small businesses, killing jobs, and worsening our chance for recovery.

Regarding FDIC openness and accountability. Numerous letters were sent by various
borrowers to the FDIC Chairman Sheila Bair over more than a year. To our knowledge,
none were responded to. So much for transparency.

Respectfully submitted for your consideration,

Chuck Cushman, Executive Director, American Land Rights Association
(360) 687-3087 - ccushman@pacifier.com - www.Jandrights.org

Contact the two coalitions working to stop this extreme FDIC abuse: FDIC Rialto
Aftected Borrowers Coalition (FRABCo), 10013 NE Hazel Dell Ave #237, Vancouver,
WA 98685—FRABCo.org@gmail.com -- 503-972-4080. Check out the Frabco
website: http://reactioncommittee.com/

Second coalition is the FDIC Bank Closure and Foreclosure Coalition section, formed by
the American Land Rights Association, PO Box 400, Battle Ground, WA 98604, (360)
687-3087

It is operating under American Land Rights. Website: www.landrights.org

Contact: Chuck Cushman at ccushman@pacifier.com

See attached testimony by other FDIC Bank Closure Victims and other information
below.

Other attachments, links, and references that show impact to almost 39,000 FDIC failed
bank borrowers across the US:

http://www.nytimes,com/2009/04/07/business/07sorkin.html

The New FDIC Partner "Banks" FDIC Structured Sales Transactions

Sinee Mayv of 2008. the FDIC turned to a “partnershin model to sell large numbers of
distressed assets (primarilv non-performing single familv and commercial real
estate loans and related real propertv) held by recently failed financial institutions.”
(Editors note: Manv of the commercial real estate loans were performing but were
bundled up in the structured sales giving tens of thousands of innocent small
businesses no way out.)

As of March 2011. the FDIC has closed 24 structured sale transactions transferring
38,800 assets and $23.3 billion in unpaid principal balance. The FDIC stays on as a

~
2
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partner in these transactions with the stated goal of capturing upside and appreciation as
the loans are worked through and the economy and asset values recover.

For the borrowers of failed banks whose loans were acauired in the structured
transactions. the new FDIC entities have become. in essence. the borrower’s new
bank as the loans are worked out and resolved with the new owners. (However.
thev are rarelv worked out. Rialto. Multibank, and other PPIP’ throw so manv
roadblocks into the process that they appear to be deliberately forcing foreclosure
and bankruptcy.

Four investor groups (highlighted in vellow below) have dominated the bidding, in some
cases winning multiple bids. and together accounting for nearlv 60% of the book value
purchased in structured transactions as well as now controlling over 50% of loans
assumed by the FDIC LLC’s.

'Winning FDIC INo. of Implied Price  |[Book Value
Structured Sale Bidder [Loans (millions) (millions)
Cache Valley Bank

761 $63 $279
Colony Capital
|Acquisitions, LL.C 5,104 51,904 84,035
Diversified Business
Strategies 147 $205 $702
Gulf Coast Bank & Trust

733 $48 $146
Hudson Realty Capital
Fund V LP 110 519 $102
Kingston Management
Services 1,112 5101 $1,120
Mariner Real Estate
Partners, LLC 1,062 5264 $762
OneWest Ventures
Holdings LL.C 3,044 $271 $1,652
PennyMac

2,829 5213 $558
PMO Loan Acquisition
Venture, LLC (OakTree
Capital) 279 $695 $1,703
Residential Credit
Solutions, Inc. 9,230 1,191 52,218
Rialto Capital
Management LLC 5,511 51,235 $3,052
Roundpoint Capital
Group 6,786 $416 51,094
Square Mile Capital LLC

57 $346 $421
Starwood (Northwest
Operating Company)
LLC 101 $2,725 $4,402
Stearns Bank

520 $161 $733
Turning Point Asset
Management, LP 1,456 111 $314
Totals 38,842 59,971 $ 23,293
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We urge and support Congress to pass immediate Federal Anti-Deficiency
Law Legislation that is based on recently approved Nevada Law AB 273- Anti-

This law limits by National Builders or Private Loan Speculators (like
Multibank/Rialto/Lennar) who re-purchase these notes for pennies on the dollar at
depressed market values and make immense profits. These Loan speculators would be
prevented from then also suing local borrowers for the personal deficiencies to make
profits that are even more obscene afier buving already depressed valued property or
"double dipping" . The original lender still has the right to pursue a personal deficiency
as long as the fair market value of the property is deducted from the note value.

A national Anti-Deficiency Law will help put local businesses on a level plaving field
with the national competitors builders/private sneculators who are trving to drive local
businesses out of the market. This legislation needs to be adonted as Federal Law as it
must also apply to Federal Agencies (like the FDIC) who through use of taxpayer/US
Treasurv funded techniques of public/private structured sales

try to dispose of FDIC closed bank assets with no consideration of the unintended
consequences.

The Anti-Deficiency Law would limit the impacts of the FDIC/Federal Government
policy especially when creating public/private structured partnerships with national
homebuilder competitors (like Multibank/Rialto/Lennar).

The FDIC has been giving awav 7-vear. no-interest. non-recourse guaranteed loans with
attached Loss Share Agreements. which guarantee that the Federal government will
reimburse the private speculators for anv losses in their attempt to "double dip" on loans,
and the FDIC also agrees to pay bloated legal fees and loan management of the private
speculators.

In the case of Bulk Sale Portfolio Loans. the aggregate price paid for a portfolio of loans
will be pro-rated and applied to each individual loan in the portfolio. (e.g. it Loan
Purchaser purchased $100 Million dollars in loans for $20 Million dollars. the assigned
price paid for each loan in the portfolio would equal 20 cents on the dollar.)

The Anti-Deficiency Law Federal Legislation will also add provisions to give borrowers
the option to get back the ownership foreclosed properties if desired (now held by the
FDIC/Multibank/Rialto/Lennar) who were previously wrongfully stripped of their
property by unjust foreclosure actions that this Anti-Deficiency

Law Federal Legislation would now prevent.

This Nevada Law is explained in a video interview at:

http://www.vegasine.com/videos/2011/jun/13/5227/

A link to the text of the Law is at:
http://www.leg.state.nv.us/76th201 1 /Reports/history.cfm?ID=586

What does loss share mean and how it works.
The FDIC uses two forms of loss sharing. The first is for commercial assets and the other
is for residential mortgages.

For commercial assets, the agreements typically cover an eight-year period with the first
five years for losses and recoveries and the final 3 years for recoveries only. FDIC will
rejimburse 80 percent of losses incurred by acquirer on covered assets up to a stated
threshold amount (generally FDIC’s dollar estimate of the total projected losses on loss
share assets), with the assuming bank picking up 20 percent. Any losses above the stated
threshold amount will be reimbursed at 95 percent of the losses booked by the acquirer.
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For single family mortgages, the length of the agreements tend to run for 10 years and
have the same 80/20 and 95/5 split as the commercial assets. The FDIC provides
coverage for four basic loss events: modification, short sale, foreclosure, and charge-off
for some second liens. Loss coverage is also provided for loan sales but such sales require
prior approval by the FDIC. Recoveries on loans which experience loss events are shared
in the same proportion as the original loss.

End of Part Two, Testimony by Chuck Cushman and Chris Pridgen for the American
Land Rights Association,

See additional testimony by other victims sent separately.
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Chuck Cushman, American Land Rights Testimony Part Three

Honorable Robert R. “Randy” Neugebauer, Chairman,
Michael Everett “Mike” Capuano, Ranking Member

Testimony For The Record On FDIC Oversight
For the Hearing held May 16, 2012

House Financial Services Committee
Subcommittee On Oversight and Investigations

US House of Representatives, Wasbington, DC 20515

[.and Rights Network

American Land Rights Association

PO Box 400 - Battle Ground, WA 98604

Phone: 360-687-3087 — Fax: 360-687-2973

E-mail: alra@pacifier.com

Web Address: hitp://www.landrights.org

Legislative Office: 507 Seward Square SE — Washington, DC 20003

FDIC, Lennar, Rialto Wall Street Deals Killing Jobs And Undermining Recovery

Please read attorney Bryan Knight’s “Lennar-Rialto Incentive Analysis™ below this FDIC Bank Closure
Victim overview written by Chuck Cushman.

The FDIC is closing an average of two banks a week. In the process they are damaging thousands of
fandowners and small businesses.

The FDIC bank closure loan resolution partnership with Lennar. Rialto and other Wall Street hedge funds is
forcing the closure of thousands of businesses and destroying hundreds of thousands of jobs as well as
preventing the creation of hundreds of thousands of new jobs to help the US through the eeonomic recovery.

The FDIC designed incentives for Lennar, Rialto and other FDIC partners are all wrong.

Below is a document written by attorney Bryan Knight who has had numerous cases dealing with Lennar and
Rialto. It looks at why the incentives created by the FDIC to get its partners to help resolve the loans
involved in the bank-closing crisis are actually working against the economic recovery and destroying jobs.
Lennar and Rialto and other FDIC partners are destroying thousands of businesses costing the country many
thousands of jobs while being unwilling to work with borrower-victims of Banks closed by the FDIC.

This document will help the reader understand the poorly designed ineentives created by FDIC to deal with
their closing an average of two banks a week over the past two years. This bank closure process is
continuing now. The PDIL ereated process is undermining the economic recovery and destroying thousands
of jobs.

This is why Lennar and Rialto and other FDIC partners are forcing borrowers into foreclosure and going
after their homes and other personal assets.

This process, in which the Obama FDIC is an active 60% partner, is working against the stated plan of
President Obama to create jobs. It is destroying businessmen who, after losing their personal assets, eannot
come back and hire people in the future to help the economy recovery. The overall FDIC bank closure loan
resolution process is undermining the economic recovery, not helping it.

Chuek Cushman, American Land Rights Association
(360) 687-3087 — ccushman(@pacifier.com
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Lennar-Rialto Incentive Analysis
By Bryan Knight
Here's a synopsis of my thoughts on Lennar/Rialto's role in the FDIC take over of banks:

In this country right now the biggest waste of government spending and most damaging program to the
American public is the FDIC's partnership with various Private-Public Investment Programs ("PPIP's"), such
as Lennar/Rialto. Through the FDIC's compensation structure to Rialto, the sole motivation for the PPIPs is
money rather than helping Americans through this country's worst finaneial crisis.

The FDIC and companies like Rialto seck to flush out all troubled assets of failed banks by immediately
filing suit, refusing to work out the loan and refusing to agree to a payment plan that benefits all parties.
This uncompromising and litigious strategy is implemented by Rialto because it produces the most money
for them, which I explain more fuily.

There is an inherent conflict of interest between Lennar/Rialto and their duties to collect on loans of faited
banks. First, Lennar/Rialto are paid asset management fees based on the amount of assets under
management, which provides incentive for them to either do nothing or sue, rather than work out a settlement
with the borrower. If a settlement if achieved, Lennar/Rialto do not get paid management fees.

Second, Rialto was given a $600 Million interest free non recourse loan by the Federal Government to
purchase assets of failed banks. Therefore, Rialto has no risk in collecting on assets because no interest is
aceruing and Rialto is not liable to pay back the loan since the loan is a non-recourse. This gives Rialto even
more incentive to refuse loan workouts and to collect asset management fees. It is not rocket science, a bank
that has risk of taking a loss is more likely work with a borrower. Here Rialto has no risk.

Typically when a bank fails the FDIC allows other banks to bid on the assets. The winning bank then enters
into a Loss-Share Agreement where the FDIC agrees to pay 85% of any losses the bank takes on the assets.

This structure gives the bank incentive to work out a loan and entertain settlement because they have the
potential for a 15% loss. This is how the first of the failed banks were handled by the FDIC. The PPIP
program stemmed from the onslaught of bank failures. Unlike the loss-share agreements, PPIPs like Rialto
have no risk of a loss due to the interest free non-recourse loan, giving them no incentive to compromise.

Third, Rialto is paid at least 60% of its attorneys’ fees and sometimes 100%. Given the fact that Rialto will
incur little to no attormeys' fees motivates Rialto to sue first and ask questions later because instituting
litigation keeps the assets under management for years. Even if Rialto is required fo pay a portion of their
attorneys' fees, it is paid by the Federal Government's $680 Million dollar interest free, non-recourse loan.

Inequitable federal iaws provide the FDIC and Rialto with additional leverage against borrowers because
almost all defenses and counterclaims are precluded by D'Oench Duhme Doctrine and the Financial
Institutions Reform, Recovery, and Enforcement Act of 1989 ("FTIERREA™). The D'Oench Duhme doctrine
stems from D'Oench, Duhme & Co. v, FDIC, 315 U.S. 447, 459 (1942), which is a product of the Great
Depression and the creation of the FDIC. This case sought to invalidate secret agreements between
borrowers and a failed bank.

The purpose of the D'Oench Duhme doctrine is to provide the FDIC with notice of any loan modifications or
variances from loan documents. ’Oench Duhme prohibits any claim or defense against a predecessor bank
or the FDIC unless it is: (1) in writing, (2) executed by the bank, (3) approved by the board of directors of
the bank and (4) the writing was maintained as an official record of the bank. Porras v. Petroplex Sav. Ass'n,
903 F.2d 379 (5th Cir. 1990).

This doctrine precludes all elaims and defenses against the bank or FDIC that don't meet all four elements,
which include verbal loan extensions, modifications and payment modifications, fraudulent representations
by the bank and negligent lending practices.

For instance, if a bank tells a borrower that their loan will be extended, modified or that lesser payments will
be allowable and then the bank is taken over by the FDIC, the borrower cannot enforce these representations.
An even more egregious example is if a bank induees a borrower to enter into an acquisition and
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development loan with the promise that the bank will provide a construction loan and later refuses, the
borrower is stuck with the loan and cannot claim damages resulting from the fraudulent representation.

During the Savings and Loan crisis of the 1980's Congress passed FIERREA to provide powers and
procedures for the FDIC to follow, See 12 U.S.C. 1821. One procedural hurdie, codified by 12 USC
1821(d), requires a borrower to file any claim against a predecessor bank or the FDIC within 90 days of the
FDIC taking over the predecessor bank, even though the FDIC does not have to give notice of this
requirement. See FDIC v. Vernon Real Estate Invs., Ltd, 798 F. Supp. 1009, 1017 (S.D.N.Y. 1992);
McCarthy v. FDIC, 348 F.3d 1075 (2003).

If the borrower fails to make a claim with the FDIC within 90 days of take over, all claims are waived. Here,
there are due process concerns since the FDIC does not even have to give notice of this procedure. Most
citizens are not aware of FIERREA and almost always waive their claims.

[YOench Dubme solely affects those borrowers that have trusted relations with their banks, such that wouild
not require written modifications or documentation for payment adjustments. Most banks that have been
taken over by the FDIC are small community banks that tend to have this precise relationship with their
clients.

FIERREA wipes out a borrowers ability to make any kind of claim even if it is in writing sufficient to pass
D'Oench Duhme. Everyday citizens cannot be expected to know about this 90 day deadline. The FDIC at
the very leaset should be responsible for sending notice of the claims deadline.

These two legal doctrines have in essence invalided hundreds of years of legal precedent coneerning contract
and tort Jaw, which gives Lennar/Rialto tremendous leverage against borrowers, because borrowers are
stripped of any defense or counterclaim and left to the mercy of Lennar/Rialto who take full advantage of
this power.

The big picture is that no one could have foreseen the real estate crash or this financial crisis, which is why
the federal government bailed out the big banks that were too big to fail. However, the everyday eitizen has
received no semblance of help, but instead has been forced to bare the brunt of these negligent lending
practices.

Rather than give Rialto $600 Million in interest free loans and millions in agset management fees, the federal
government should put that money into programs to heip workout these loans to keep citizens from finical
ruin and businesses from closing, similar to Obama’s mortgage laws.

Bryan M. Knight, Esq.
KNIGHT JOHNSON, LLC
Promenade Two |19th Floor
1230 Pcachtree Street
Atlanta, Georgia 30309

P: (404) 228-4822

F:(404) 228-4821
bknight@knightjohnson.com
www.knightjohnson.com

For more information go to www.landrights.org or
hitp://reactioncommittee.com/ or call Chuck Cushman at (360) 687-3087 at the American Land Rights
Association.

Social Networking Update: The American Land Rights Association has a Page on Facebook. Please sign
on as a Friend or Fan. Please click on the Like button.

Also Executive Director Chuck Cushman is also on Facebook.com. You can also find the American Land
Rights Association and Chuck Cushman on LinkedIn.com. We are especially active on LinkedIn.com so
send an invitation to connect and join up.

American Land Rights and Chuek Cushman are on Twitter as AmLandrights.
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Chuck Cushman

Iixecutive Director

Amwerican Land Rights Association
(360) 687-3087

ceushman@pacifier.com
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Press Releases

Joint Statement by Seeratary of the Treasury Timothy F. Gelthnar,
Chairman of the Board of Govemnors of the Federal Reserve System
Ben S. Barnanke, and Chairman of the Federal Depesit insurance
Corporation Sheila Bair

Contact: Andraw Gray (202) 898-7192

— Legacy Asset Program

Ta view the Letter of Intent and Tenm Sheets, please visit link - PDE A17K
(PDF Help).

To view the Conflict of Interest Rules, pleasa visit link - PDE (PQF Help).
To view the Legacy Securities FAQs, please visit link - POE (EDF Help).

The Financial Stability Pian, announced in February, outiined a framework o
bring capital into the financial systemn and address the problem of legacy reat
estate-related assets,

On March 23, 2009, the Treasury Depariment, the Federal Reserve, and the —‘La W L’Z
EDIC announced the detailed designs for the Legacy Loan and Legacy é@

Securities Programs. Sinca that announcement, we have been working jointly

to put in place the operational structure for these programs, including setling ;‘q)[ \,\
guidetines 1o ensure that the taxpayer is adequately protected, addressing

compensation matters, sefting program participation fimits, and establishing

stringent canflict of interest rules and procedures. Recently released rules \,\O‘PV{\
are dotailed separately in the Summary of Conflicts of interest Rules and

Ethical Guidelines. @\( cﬁ\‘(

Today, the Treasury Department, the Federal Reserve, and the FDIC are
pleased to describe the continued progress on imptementing these programs
including Treasury's faunch of the Legacy Securities Public-Private
nvestment Program.

Financial market conditions have improved since the early part of this year,
and many financial institutions have raised substantial amounts of capital as
a buffer egainst weaker than expacted economic conditions. While utifization
of legacy asset prograrms will depend on how actual aconomic and financial
miarket condilions evolve, the programs are capable of being quickiy
expanded if these conditions deteriorate. Thus, while the programs witl
initially be modest in sizn, we are prapared to expand the amount of
resourcas committed to thesa programs,

Legacy Securities Program
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The Legacy Securities program is designed to support markat functioning
and faciitate price discovery in the asset-backed securities markets, allowing
banks and other financiat institutions to re-deploy capilal and extend new
credit 1o households and businesses, improved market function and
increased price discovery should serve to reinforce the progress made by
U.S. financial institutions in raising private capitaf in the wake of the
Supenrvisory Capital Assessmant Program (SCAP) completed in May 2008,

The Legacy Securities Program consists of two retated parts, sach of which
is designed to draw privaie capital info these markats.

Legacy Securities Public-Private Investment Program ("PPIP*)

Under this program, Treasury will invest up to $30 billion of equity and debt in { S
PPIFs established with private sector fund managers and private investors for — W P LA Y Q.Q
the purpose of purchasing legacy securities. Thus, Legacy Securitles PPIP

allows the Yreasury to partner with leading investment management firms in a /mflﬁg [ ~§ﬂ lg;z,
way that increases the flow of private capital into these markets while .

maintaining equity "upside® for US taxpayers. ;\/ew efdug 5-&;,((_

initially, the Legacy Sacurities PPIP will participate in the market for 40 @{ O%J"E‘A)C f ﬁ(

commercial mortgage-backed securities and non-agency residential

mongage-backed securities. To qualify, for purchase by a Legacy Securities 3 .qJ\tw() "J’A'K 3
PPIP, these securities must have been issuad prior to 2009 and have

ofiginaily been rated AAA ~ or an equivalent rating by two or more nationaily "‘O f P 4_(\ u\ ;4'(:}9_ } N
recognized statistical rating organizations — without ratings enhancement and < '\ M‘M 4
must be secured directly by the actual mortgage Joans, leases, or athet 6\“" l &

assets (*Eligible Assets”).

Following a comprehensive two-month application evaluation and selection
process, during which over 100 unique applications fo participate in Legacy
Sacurities PPIP were received, Treasury has pre-qualified the following firms
(in alphabeticat order) to participate as fund managers in the initial round of
the program:

4  Rialo Capitat Management, LLC;
Angslo, Gorden & Co., L.P. and GE Capilal Real Estate;

.

«» BlackRock, Inc.;

» Invesco Lid.; LE% SQL(M/»’ "H{v
« Marathon Asset Management, L.P.;

.

L]

L]

« AllianceBemstain, LP and its sub-advisors Greenfisid Partners, LLC and "Z

Oaktres Capital Management, L.P.; pp; p "&W}O
RLJ y Asset Manag t, LP.; N
The TCW Group, Inc.; and

Weflington Management Company, LLP.

Treasury evaiuated thase applications according to established criteria,
including: (i) demonstrated capacity to raise at least $500 miltion of privata
capital; (if) demonstrated experience investing in Eligible Assets, including
through performance track records; {iff) a minimum of $10 bilion (market
value) of Eligible Assets under management; (iv) demonstrated operational
capacity to manage the Legacy Securities PPIP funds in 2 manner consistent
with Treasury's stated Investment Qbjective while aiso protecting taxpayers;
and (iv) headquartered in the United States. To ensure robust participation
by both small and Jarge firms, these critefia were evaluated on a holistic basis
and failura to meet any one criterion did not nacessarily disqualify an

mentirotine
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Each Legacy Securities PPIP fund manager will recaive an equal allocation
of capital from Treasury. These Legacy Securitiss PPIP fund managers have
also established meaningfu! partnership roles for small-, veteran-, minority-,
and women-owned businesses. These roles include, among others, asset
management, capital raising, broker-dealer, investment sourcing, research,
advisory, cash management and fund administration services. Collectively,
the nine pre-qualified PPIP fund managers have established 10 unique
relationships with leading small-, veteran-, minority-, and women-owned
financial services businesses, located in five different states, pursuant fo the
Legacy Securities PPIP. Moreaver, as Treasury previously anniounced,
small-; veteran-, minority-, and women-owned businesses will continue fo
have tha oppartunity to partner with selected fund managers following pre-
qualification. Sat forth below is a list (in alphabetical order) of the estabiished
small-, veteran-, minority-, and women-owned businesses partnerships:

+ Advent Capitai Management, LLC;

« Altura Capital Group LLC;

= Arctic Stope Regional Corporation;

« Afianta Life Financial Group, threugh its subsidiary Jackson Securiies
LLC; )

= Blaylock Robert Van, L.L.C.;

» CastieOak Secutities, LP;

« Muriel Siebert & Co., nc.;

o Park Madison Partners LLC;

« The Williams Capital Group, L.P.; and

¢ Utendshi Capital Management.

In addition to the gvaluation of applications, Treasury has conducted legal,
compliance and business due diligence on each pre-qualified Legacy
Securities PPIP fund manager. The due diligence process encompassaed,
among other things, in-person management presentations and limited partner
reference calls. Treasury has negotiated equity and debt term sheets (see
attached link for the terms of Treasury's equity and debt investments in the
Legacy Securities PPIP funds) for each pre-qualified Legacy Securities PPIP
fund manager. Treasury will continue to negotiate final documentation with
each pre-qualified fund manager with the expsctation of announcing a first
closing of a PPIF in early August.

Each pre-qualified Legacy Secusities PPIP fund manager will have'up to 12
waaks o raise at least $500 million of capital from private investors for the
PPIF. The equily capital raised fram private investors wili be matched by
Treasury. Each pre-qualified Legacy Securities PPIP fund manager will also
invest a minimum of $20 million of fimn capitat into the PPIF. Upon raising this
private capilal, pre-qualified Legacy Securities PPIP fund managers can
begin purchasing Eligible Assets. Treasury will also provide debt financing up
to 100% of the total equity of the PPIF. In addition, PRIFs will be abie to
obtain debt financing raised from private sources, and {everage through the
Federal Reserve's and Treasury’s Tem Asset-Backed Securities Loen

Facility (TALF), for those assets eligible for that program, subject to total
leverage fimits and covenants,

Legacy Secutities and the Term Asset-Backed Securities Loan Facility

QOn May 19, 2009, the Federal Reserve Board announced that, starting in

R Y I B N T PDAPNE Y S St

P4

sronzam
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before January 1, 2009 (“legacy CMBS™) wouid becoms eligible coilatera
under the TALF. The Federal Reserve and the Treasury also continue to
assess whether to expand TALF to include legacy residential mortgage-
backed securities as an eligible asset ¢lass.

The CMBS market, which has financed approximately 20 percent of
outstanding commercial morigages, including morigages on offices and mulfi-
family residential, retail and industrial proparties, came fo a standstill in mid-
2008. The extension of eligible TALF collateral to indlude legacy CMBS is
intended to promote price discovery and liquidity for legacy CMBS. The
announcements about the accepiance of CMBS as TALF coltateral are
already having a notable impact on markets for eligible securities.

Legacy Loan Program

In order to help deanse bank balance sheets of troubled legacy loans and > wj\ /\%M’ L / M’L

reduce the ovarhang of uncertainty associated with these assets, the FDIC

and Treasury designed the Legacy Loan Program al side the Legacy 1\‘17“\2 yf—n [ p v
A
i ﬂ)t

Secusities PPIP.
The Legacy Loan Program is intended to boost private demand for distressed wt ’7’”‘” @ ':j ot St
assets and facilitate market-priced sales of tfroubled assets. The FDIC would [\ 4
pravide oversight for the formation, funding, and opsration of a number of / g
vehicles that will purchase these assets from banks of directly from the FDIC, ’t\r)['“ 743 o5
Private investors would invest equity capitat and the FDIC will provide & "{-A.u_
guarantee for debt financing issued by these vehicles to fund asset
purchases. The FDIC's guarantee would be coltateralized by the purchased p A‘Z,fmﬂlgg_‘

L 15

assets. The FDIC would receive a fee in return for its guarantee.

Loan Program, and has now incorporated this feedback into the design of the

On March 26, 2009, the FDIC announced a comment period for the Legacy 15\;;*7
program. Tha FDIC has announced that it will test the funding mechanism M"‘ £ "g(m

contempleted by the LLP in a sale of receivership assets this summer. This KSZ k<‘
funding mechanism draws upon concepts succssasfully employed by the
Resolution Trust Corporation in the 1990s, which routinely assisted in the ‘u-"'\u‘f § /7,;}»(

financing of asset sales through responsible use of iverage. The FDIC

expacis to sofich bids for this sale of recetvership assets in Juty. The FDIC \ == ( wlHe.
remains commifted 1o building a successtyl Legacy Loan Program for open

banks and will be prepared to offer it in the future as needed to cleanse bank

balance sheets and bolster their ability to support the credit needs of the

economy. In addition, the FDIC will continue to work on ways {o increase the

tilization of this program by open banks and investors.

i

Cangress created the Federal Deposit Insurance Corporation in 1933 to
restare public confidence in the nation's banking system. The FDIC insures
daposits at the nation's 8,246 banks and savings assoclations and it
promotes the safety and soundness of these institutions by identifying,
moanitoring and addressing risks fo which they are exposed. The FDIC
receives no federal tax doltars  insured finandial institutions furd its
operationz.

FDIC press releases and other information are available on the internet at
www.fdic.gov, by subseription electronically (go to
m_dmggyiabcgﬂsugsgc gignnsfggex,html) and may aiso be obtained
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/ Public-Private Investment Program for Legacy

Assets

From Wikipedia, the free encyclopedia

On March 23, 2009, the United States Federal Deposit Insurance Corporation (FDIC), the Federal Reserve, and the
United States Treasury Departroent announced the Public-Private Investment Program for Legacy Assets. The
program i designed to provide liquidity for so-called "toxic assets” on the balnce sheets of fimancial nstitutions. This
program i one of the intiatives coming out of the implementation of the Troubled Asset Relief Program (TARP) as
implemented by the U.S. Treasury under Secretary Timothy Geithwer. The major stock market indexes in the United
States rallied on the day of the announcement rising by over six percent with the shares of bank stocks leading the
way.['l As of early June 2009, the program had niot been implemented yet and i considered delayed.™ Yet, the
Legacy Seccurities Program implemented by the Federal Reserve has begun by &l 2009 and the Legacy Loans
Program is being tested by the FDIC. The proposed size of the program has been drastically reduced rehtive to fis
proposed size when it was rolied out.
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= 3.1 Legacy loans
= 3.2 Legacy securitics
* 4 Criicism
= 5 References
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1
i

Background

One major proximate cause of the Financial crisis of 2007-2008 i the problem of "legacy assets” both real estate loa

held directly on the books of banks

("egacy loans") and securities (ABS's and MBS's) backed by loan portfolios

("legacy securities”). Thesc assets create wncertainty around the balance sheets of these financial institutions,
cormpromising their ability to rakse capital and their willinguess to increase kending.

Eartier in the decade, in response to

the economic downtirn caused by the Septernber 11, 2001 attacks, the Federal

Reserve owered its target inferest rates which, along with scouritized credit imstruments (Jegacy assets), caused
increased credit avaiability for real estate loans, This increase in the availability of credit pushed wp housing prices,

causing a bubble.
The problem catne with the bursting

of the housing bubble in 2007, which generated losses for investors and banks,

Losses were componded by the lax underwriting standards that had been used by soree lenders and by the

Bann
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proliferation of the complex sceuritization instruments, some of whose risks were not filly understood. The resulting
need by investors and barnks to reduce risk triggered a wide-scak deleveraging in these markets and led to fire sales.
As prices declined, many traditional investors exited these markets, causing declines in market biquidity. As a result, 2
negative cycle developed where declining asset prices have triggered firther deleveraging, which has in turn fed to
firther price declines, The excessive discounts embedded in some lepacy asset prices are now straining the capital of
U.S. fnancial institutions, lmiting their ability to lend and ncreasing the cost of credit throughout the fivancial system.
The lack of clarity about the value ofthese legacy assets also made 1t difficult for some financial institutions to rase new
private capital on their own.

It i widely but vot umiversally held that the true value of each asset can be determined by swift, scrupulous research
using appropriate soflware; and that many banks' and ficancial firms” unwillingoess to do this & caused by their refisal
o acknowlkedge responsibility for dangerously sloppy past sales and purchase practices,c#tion needed]

Three basie principles

Using $75 to $100 billion in TARP capital and capital from private investors, the Public-Private Investment Program
(P-PIP) will generate $500 bilion jn purchasing power to buy legacy assets with the potential to expand to $1 trilion
over time.*! The Public-Private Investrent Program will be designed around three basic principles:

= Miximizing the fmpact of each taxpayer dolkar: first, by using government fimancing i partnership with the FDIC
and Federal Reserve and co-investment with private sector investors, substantial purchasing power will be
created, makiog the most of taxpayer resources.

= Shared risk and profits with private sector participants: second, the Public-Private Investment Program ensures
that private sector participants vest alongside the taxpayer, with the private sector investors standing to bose
their entire nvestment in a downside scenario and the taxpayer sharing in profitable retums.

» Private sector price discovery: third, to reduce the Bkethood that the government will overpay for these assets,
private sector investors competing with one another will establish the price of the loans and securities purchased
ader the ng_arn.l.[cimtitm needed)

Two assets types

The Public-Private Investment Program has two parts, addressing both the kegacy loans and legacy securities clogging
the balance sheets of financial firms. The fimds will come in any instances i equal parts from the U.S. Treasury's
Troubled Asset Relief Program momies, private nvestors, and from loans fiom the Federal Reserve's Term Asset-
Backed Securities Loan Facility (TALF).

Legacy loans

The overhang of troubled legacy bans stuck on bank balance sheets has made it difficult for banks to access private
arkets for new capital and Hited their ability to kend. To cleanse bank bakance sheets of troubled legacy loans and
teduce the overhang of uncertainty associated with these assets, they will atiract private capital to purchase cligible
legacy loans fom partivipating banks through the provision of FDIC debt guarantees and Treasury equity co-
ivestroent, nwgms that approximately holf of the TARP resources for legacy
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{ assets will be devoted to the Legacy Loans Program, but the program will allow for flexibility to allocate resources r

the greatest impact.

A broad array of investors are expected to participatc in the Legacy Loans I{mgla{n. The participation ?f individual
investors, pension plans, inswrance companies and other long-tetm fnvestors s particulatly encouraged. The Legacy
Loans Program will facilitate the creation ofindividual Public-Private Investment Funds which will purchase asset pook
ona discrete basis. The program will boost private demand for distressed assets that are currently held by banks and
facilitate market-priced sales of troubled assets.

The FDIC will provide oversight for the formation, fimding, and operation of these new finds that will purchase assets
from banks. Treasury amd private capital will provide equity financing and the EDIC will provide a grarantee for debt
financipg ssued by the Public-Private I nent Funds to fund asset purch The Treasury will manage 1s
#vostmert on behalf of tpayers to_ ensure the public nterest is proteeted. The Treasury infends o provide S0 percet
of the equity capiial for each fimd, but private managers wil retain control of asset rnagement subject to oversight
from the FDIC.

Purchasing assets int the Legacy Loans Program will occur through the Hllowing process:

= Banks identify the assets they wish fo sell: to start the process, baniks will decide which assets usually a pool of
Joans they would like to sell. The FDIC will conduct an analysis to determine the amount of finding it is wilng
to gnarantee. Leverage will not exceed 2 6-to-1 debt-to-equity ratio. Assets eligible for purchase will be
determined by the participating banks, their primary regutators, the FDIC and Treasury. Fimancial institutions o
all sizes will be eligibke to sell assets.

» Pook are auctioned offto the highest bidder: the FDIC will conduct an auction for these pook of bans. The
highest bidder will have access to the Public-Private Investment Program to fimd 50 percent of the equity
requirernent of their purchase.

= Financing & provided mWez if'the seller accepts the purchase price, the buyer would receiv
fimancing by issuing debt guarantzed by the FDIC. The FDIC- gy d debt would be colizralized by the

m ed assets and the FDIC would receive a Be in return for Is mumpndee,
= Private sector partners manage the assets: once the assets have been sold, private fimd managers will cortrot

and rromage the assets until final ligquidation, subject to strict FDIC oversight,

Legacy securities

Secondary markets have become highly iltiquid, and are trading at prices below where they would be in nortoally
fanctioning markets, These scourities are held by banks as well as insurance companies, pension fimds, mutial fimds,
and fimds beld in individual retirernent accounts,

The goal of the Legacy Securities Program is to restart the market for legacy securities, allowing banks and other
financial instittions to free up capital and stimulate the extension ofnew credit. The Treasury anticipates that the
resuliing process of price discovery will ako reduee the uncertainty surmounding the financial institations holding these
securitics, potentially epabling them to raise new privaie capital. The Legacy Securities Program consists of two relat
parts designed to draw private capital into these xrarkets by providing debt fisancing fom the Federal Reserve unde
the Term Asset-Backed Securities Loan Facility (TALF) and through matching private capital raised for dedicated
fimds targeting legacy securities. The lending program will address the broken matkets for securities tied to residentk
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White Collar Defenss: Alert - May
88,2012

In a case of first impression, the U.S.
Court of Appeals for the Ninth Cirtuit
recently held that a party who pravides
attorney-client privileged materials to
the government may not thereafter
claim the privilege in civil iitigation.
MORE >

Business and Tax: Afert - 'May 7,
2012

On Apiif 19, 2012, the b.5. Department
of the Treasury issued final regulations
that require reporting of interest on
deposits mainkined at the U.S. offices
of certain financiaj institlutions and paid
to nonresident alien individuals who are
residents in certain countries, These
requlations are the latest development
in the byoader U.5. government effort
e crack down an tax evasion by U.S.
persons and on the foreign institutions
that assist them.
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Financial Recovery
Alert - March 26, 2009

U.5. Treasury Department Releases Detalls on Publk:-Prhrate

Partnership g Legacy Assets
From Fi ] ituti i ic

March 26, 2009

U.5, Tressusy Departmant Reisases Datalis on Program

ta Purchase Distrassed/Lagacy Assets From Financlal Trstitutions Natlonwide
Backgraund

in a continuing effort to encourage financial Institutians to increase their lending
activitles and in order to jump start credit markets throughout the country, the U.S
Treasury Department (Treasury) in conjunction with the Federai Deposit Insurance
Corporation {(FDIC) and the Federa! Reserve has announced the Public-Private
Investment Program {PPIP}.

Set forth below is an overview of PPIP which was rofled out earfier this week. As
more detaits with respect to PPIP become available, Holtand & Knight s Financial
Recovery Team will provide further infermation.

Throg Basic Primdples

Using $75 to $100 billion in Tropbled Assets Relfef Progrem (TARP) funding
suppiemented by an Infusfon of capital from private investors, PPIP is intended to
generate over $500 bilion in purchasing power to buy what are characterized by
the Administration as Legacy Assets™ (formerly toxic assets™), Legacy Assets wm
intiude whole loans secured by real estate, additional bank assets and ommerdiat
mortgage-backed securities and residential mortgage-backed securities Issued
prior to 2009, byt timited to such securities originally rated AAA or equivalent hy a
least two natlonally recognized rating agencies. PIPP has been designed around
three basic principles:

1. Leveraging the Impact of the Government Funds: By using
govemment financing as well as co-investment by private sector
ing power will be created, making the
most of govgrnmenh and izing private i 3

2. Sharing of Both Risk and Profits With Private Sector Participants:
PPIP enables private sector participants
to invest alongside the government agencies, Private sector

. investors _loss Is capped at their equity Investment and they wilt
Share i profits 9long with Bw government.
[Kaatto >

3. Private Sector Sets Pricing: In order o reduce the likelihood that the
govemment rmay overpay for these assete, private sedior investors
wilt tiid against one another in auctons to establish the price of the
asset pools and securities purchased under the PPIP.

A Two-Pronged Approach to Get Legocy Amcts OFf of Balarcs Sheets
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‘Two Componants for Two Typas of Asgats

PIPP has twa parts, addressing both legacy loans and legacy sacurities on the
baiance sheets of financial fiems:

1. Legacy Loans: The giut of traubled legacy foans remaining on bank
bafance sheets hos made it difflcult for banks to access private
markets for new capitat and, caupled with reserve requirements, has
fimited thelr abliity to lend.

~

Legacy Securitien: Sacondary markets have become highty Hliquid,
and, to the extent they are trading at all, are trading at prices below
those expected in normally functioning markets. These securities are
currently held by banks as welf as insurance companles, pension
funds, mutual funds and funds held in individual retirement accounts.

Part One: The Legocy Loans Program

To sssist banks in clearing balance sheets of troubled legacy loans, the FOIC and
Treasury are seeking ta sttract private capital to purchase eligible legacy ioans
fram participating banks through the provision of FOIC debt guarantees and
‘Treasury equity co-investmaent, The criteria for bank Joans and assets which
constitute  Eligible Assets® will be set hy the FDIC, Treasury currently anticipates
that aporoximately halt of the TARP resources for lenacy assets will be devoted o
the Legacy Loans Program, but the mgg%d PPIP permits ﬂexibil‘%x in allocating
govemment resounces ameong the. Legacy ns and Legacy Sectiffties portions of

the Program to maximize the Program 5 impact.

w» Private Investors Set Prices: Prospective participants in the Program wilf
be subject to FRIC ication; the A has stated that
executlve compensation restrictions will not apply to passive private
i 3 of i

fans,
insurance am';panlas and other long-term investors Is being
encouraged, The Legacy Loans Program will create individual Public.
Private Investmant Funds which will purchase asset pools on a disorete
basis. The aim of the Program is to boost private demand for distressed
assels that are currently held by banks and facilitate market-priced sales of
the troubled loans and other bank assets. The FDIC will seek public
comment concerning the Legacy Loans Program and while no start date has
heen set, e Administration has Indicated that it hopes to launth the
Program as quickly as possible.

FOIC to Provide Oversight: The FDIC will pravide oversight for the
formation, funding and operation of these new funds that wilt purchase pools
of Efigible Assets from banks,

~> » Yoint Fram Vr Capital and FDIC Tressuy
and private capital will provide matching infusions of equity and the FDIT
will pravide g guarantee for debt financing issued by the Public-Private
Investment Funds to fund the purchase of pools of assets. Treasury intends
to provide 50 percent of the equity capital for cach fund. Under this Program
private managers will retain control of asset management subject to
oversight by the FDIC.

» Purchasing Assets Through the Legacy Loans Program:
» Banks Identify the Azsets Thay Wizh to Seil:

To start the process, banks will desighate those assets that they
would Fike to sell  usuaily a pooi of loans (and based upon the
information reieased by the Administration this week, such ioans are
fikely to include, in Iarge part, real estata mortgage loans). The FDIC
will conduct an analysts to determine the amount of funding itis
willing to guarantee. Leverage wiil not exceed a 6-tp-1 debt-to-equity
ratio. Assets eligible for purchase wiii be determined by the
participating banks, their pimary regulators, the FRIC and Treasury.
The Program is intended to include financial institutions of all sizes.

Paols Are Audtioned o tha Highest Bldder:

A third-party valuation firm, seiected by the FDIC, will pravide
independent valuation advice to the FDIC with respact to each pool c
Eligible Assets, The FDIC will conduct an auction for these pools of
Eiigible Assets. The highest bidder will have access ta PPIP to fund 5t
percent of the equity required for purchase.
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= Financing Y= Supparted by FDIC Guarantee:
1f the selier accepts the purchase price, the buyer wilf receive
financing by issuing debt guaranteed by the FDIC. The FDIC-
guarantead debt will be catlateraiized by the purchased assets. The
FDIC will receive a fee for issuing its guarantee,

« Privste Sactor Fund Managers Mhn-ye the Assots:
(—2 Once the assets have been sold, private fund managers will cantret
BT = O i the Ressts unth Al Tiqudation, Subject oo FOIC
oversight,

Samjie Ivestment Under the Logary Laans Program

Step 11 1 1 bank b 2 ol of yesientinl ercetgages with 1150 face vl dha it s serking o divest. the bapk would
gy the FDIC.

lmp o Y‘}- m‘} ikl .im»um.«‘ :\'\»-bnqla 0- atwepnmumior this evnple, that By w.\dk willing
lever o pond ar bt
Srrp 31 "the posd woud shen dby ztuFch. wogmae bidden, The highwu b
Froan the prevane wems - i |||n exaeiple, S8 - waukd be ﬂ\etmnﬂ anl-mﬂd&nmz PuN-:-Pm—amlmnmrm Fund
Fundiine e posk of wietguges,
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Part Two: The Lagacy Securities Program

The goal of this program is to restart the currenty dormant market for legacy
securitles, allowing banks and sther financial institutions to free up capital and
stimuiate the extenslon of new cradit. The Legacy Securities Program consists of
two related perts designed to draw private caphatl into these markets, Debt
financing will be provided by the Federal Reserve under the Term Asset-Backed
Securities Loan Facilty {TALF) introduced by the Administration earfier this month
and through matching private capitaf raised for dedicated funds targeting Legacy
Securities.

1. Expanding TALF to AAA rated Securities Issued Prior to 2009;
The Legacy Securitias Program will focus on the markets for
mortgage-backed securities ted o residentiat and commerzial real
estate. The inwention s to expand the previously announced TALF
Program to include Legacy Securitles.

- to Have and
o Pur:hase legacy Aggwiu: 1t Is expecied that the provisio
of leverage through this program will encourage investors to
purchase these assets and as a result will increase market
liquidity.

Funding Purchase of legscy Sacurities: Through the
Legacy Semn‘ﬂes ngram, nan-recourse oans will be made

nd p of legacy
se:uﬂtrzatmn assets. Thzse assets are expected i inciude
cartain non-agency residential mortgage-backed securities
{RMBS) and commercial mortgage-backed securities
originated prior to 2009 that were originally rated AAA, or its
equlvaient, by at least two naﬁona(lv recogmzen raung
mortgage-packed
secuﬂtuas (CMBS) and asset ~backed securitles (ABS} that are
rated AAA.

Working with Market Participants: Investors will need to
meet specific ellgibiiity criteria. Lending rates, minimum loan
sizes and loan durations have not been determined. These ar.
other terms of the programs remain to be finalized after
agency discussions with market participants.

2. Troasury to Portner With Private Investors in Lagacy
Securities Investoient Funds: Treasury will make o~
investment and non-recoursa loans avaitable to partner wik
private capitat providers such as private squity firms, hedg:
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Opportunities For Real Estate Funds in Troubled

Briefing { March 30, 2002 | Copyright

Asticie by James M. Broderick , Philip H. Ebling , Gitbert G. Menna , Andrew C. Sutoff, Jacob A,
senbeny

‘Warden and Agam N. Wek

Tris week, the 1.S. Treasury armouncad the much-snlicipated gstails of tha Public Privite
Imestment Program ("PPIP") that was Introduced in summary form by Treasury Secretary Timothy
Gmihnarlas! oeth.t The pmgrsm, which ia pait of the Obarma Administration's broadar “Financlal

" focuses

‘what warn deseribod a5 ™toubled arsots™ under the

1he purchsso of
wahled Asseks Refief. ngram {TARP™), part of the Emangency Ecenomic Stabilization Act of
enacted tast October. Mzwgh the T/

2008 ("EESA")
program Bor ted vans ard

backed

TARP was originelly proposed us a purchase
the Bush i it

poxtion of the TARP

applied the firat

ayect Srpia! infusions into banking institutions. The objectives

toward
of the PPIP sre much ctoser to the onginal obieclives of the TARP; to thaw the nalion's credit
markets by moving iagacy assels off tha balance shests of financial institulions so thosa financial

nstitutions can expand their lending acthities.

The PPIP consists of two coms progmms  the Legacy Loans Frogram and the Legacy Securities
Progmm. Bath am bullt around the same basic concepts: pricing established by privato imeston:

and credit stipport provided

by the govermnmant,
joint ventista Public Private imestment Funds {PPIFS") to
Inital

capital and a verien of |

Treasury, using TARP funds, will create a serios of
purchase pools of loans and assed-backed
be $75 1o $100 billian, which when combined with private

mechmsm: is expocted to gererste at feast $500 bilkion in

everegs
purchaging power for the PP that may be expanded bo as much as $1 tifion. As part of tha
Logacy Securitios Progra, Treasury also arnounced a7 expansion of the Fexiersl Resene's
existing Term Asset-Backed Securities 1oan Faciity ("TALF) to support purhases of legacy asset-
backed securities, including fegacy RMBS and CMBS.,

The dotedls of the PPIP am disclissed in Goodwin Procter's March 24, 2009 Finangial Sendces Alert.
in this AdMisory, we addmess potential opporiuriiies for reel estrte investors in sach of the two types
of PPiFp. W blso prassal our thaughts on the planned expension of the TALF as part of tha Legacy

Secunties Fogrem.

TR

Legacy L nans Program The Ligacy Loans Pmmn!s a joint pmgram esiahhshed by Traasury and
it pools of

the FDIC 1o enable domestic banks and sanngs

to gei

toans in

portfolio auctions rn by (he FOIC. i is expecled that hddﬂfs wilf include pansion funds, mutisal

funds, hedge funds, private aguity fimds,

real estate

and other long

imvesiors, Sucossshil bidders wil get equity co-imesiment from Treasury using TARF funds and
debt gusramiees provided by the FDIC. Although the datailed requiements of the Loars
Progrem will be subject 1 notise and comment ruiemaking (comments wilt be accapted until April
10, 2008), Treesury hes laid out the foliowing basic structure,

FDIC and Treasury wil establich minimum requirernants for loan poels

Read all of this article _and millions more __with 4 FREE, 7-dlay trialf
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Lega Loans Progvam (LLP), a key effort in the.. Private Imestment Program.
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Friday, April 3, 2009

% Suminary of Public-Private Investinent Program
Written by Andrew Averbach

On March 23, 2009, the U.S, Treasury Department { Treasury™) announced the detaiks of the Public-Private
Investroent Program ( PPIPY). The program is designed to purchase mortgage backed securities and certain
troubled loans fom U.S. banks. PPIP is part of the broader Financial Stability Plan“ introduced by President
Obama. The goal of PPIP is to ckanse the balance sheets of U.S. banks of troubled assets as part of the Troubked
Asset Relief Program ( TARP*) and to create access to lquidity for banks and other financial institutions in order to
cause the extension of new credit. PPIP is broken up info two key components  the Legacy Loans Program and
the Legacy Securitics Program,

Legacy Loans Program

The Legacy Loars Program will be launched by Treasury and the Federal Deposit Insurance Corporation

( FDIC*). Tte indent ofthis joint program i to combine (i) private capital, (i) equity co-investment from Treasury
and (iif) FDIC debt guarantees in order to assist rmrket priced sakes of distressed assets and improve the private
demand for distressed assets. The FDIC will supervse the formation, fimding and operation of a series of Public-
Private fnvestment Funds { PPIFs“) which will purchase assets from U.S. banks. Each PPIF willbe comprised of :
joint venture between private mvestors and the Treasury. Treasury will manage #s fvestment in the PPIF to etsure
that the interest of the public is protected and preserved. However, private investors will retain cortrol of the asset
management subject to rigorous supervision® of the FDIC.

Private investors in the Legacy Loans Program are expected to include but are not Fmited to financial instintions,
individuals, insurance comparies, mutual finds, pubbcly managed investrent fimds, pension funds, foreign investors
with a headquarters in the United States, private equity finds, hedge fimds and other long-term real estate mvestors.
U.S. banks ofall sizes will be elighle to participate in the program. U.S. banks participating in the program will
consult with the FDIC, bankmg regulam:s and Treasury to idertify assets that they propose to sell Efigible assets
are required to be predomt i d in the Uniied States. The FDIC will hive third party valation consultants
to analyze the assets and detetmme the level of debt that the FDIC will be willing to guarantee on such properties.
é The debt guaranteed by the FDIC will not exceed 6 to 1 debs-to-equity ratio. The FDIC will receive an ammml

fee for providing the guaranty and such guaranty will be collateralized by the pool of assets purchased,

Private investors that are pre-qualified with the FDIC will bid fr the assets in an auction conducted by the FDIC.
Each bidder will be required to post a deposit equal to 5% of its bid value which will be refimded #'such bid s not
accepted. Inan effrt to maintain fimess, private investors will be prohibited from cooperating with one another
once the auction process is commenced. The cquity contribution together with the amount of debt previously agree
to be guaranteed by the FDIC will comprise the purchase price of the assets. The U.S. bank selting such assets wil
then be permitted to decide whether or not to accept the offer price.

If'the bid s accepted by the bank sefing the assets, the private investors that won the bid will cortribute 50% of the
equity to the PPIF, and Treasury will contribute the renmining 50%. However, private ivestors may be permitted
to accept a smaller equity contribution from Treasury subject to 2 minieum equity confribution yet to be determined

SR Pana 1
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In accordance with the Emergency Economic Stabilization Act 0f 2008 (the EESA*), Treasury will ako receive
warrants In the PPIF for its equity contributions. The tetms of such warrants have yet o be disclosed by Treasury.
‘The debt issued by a PPIF in connection with the purchase of a pool of assets is expected to be mitially placed at the
bank that sold such pool of assets. The selling bank will be able to resell the debt into the market. It is
conterplated that the credit-enhancement of the FDIC guaranty will imake the debt more attractive to potential
buyers in the market.

The executive conpensation restrictions that cunerly apply to TARP will ot apply to a  passive private fovestor™ in
this program. At this stage it is unclear whether or ot the entities that marnage the PPIF will be impacted by the
executive compensation restrictions, The exact structire of the Legacy Loans Program will be subject to the
standard commment and rulesaking procedures of the FDIC. The FDIC i currently in the process of accepting
public comments until April 10, 2009,

Legacy Securities Program

The Legacy Securities Program, which will be administered by Treasury, & designed to provide both equity and debt
financing to make i possible to acquire legacy securities that will mitially include residential and cormmercial morigage
backed securities. The Legacy Securities Program consists of two components. The first compornent fnvolves the
selection of approxiraately five (5) fnd managers (cachan FM*) by Treasury with which Treasury will co-invest in
PPIFEs to acquire legacy securities. The other component i the expansion of the Term Asset-Backed Securities
Loan Facility ( TALF*) to provide non-recourse loars to investors to be utilized in the purchase of legacy security
assets.

Legacy Securities PPIFs

The Legacy Securities PPIFs cormponent of the program will provide each of the FMs a limited period of time to
raise at Jeast $500 milion in private equity capital through a private ivestment vehicke. Private mvestors will be
prohibited from withdrawing any moncy mvested in the private investment vebicke for three years afier the private
investrent vehicle s first mvestment in a legacy security. ERFSA plans will be permitted to invest in the private
investment vehicles, but the amounts of such investments will be left to the FM to determine. Once the FM raises at
least $500 nifon, the FM would contribute the private equity capital aed by it to a PPIF. Treasury would invest
TARP fimds in the newly created PPIF matching the fimds raised by the FM dollar-for-doflar. One major concem
that FMs need 1o be aware of'is that Treasury maintains the right, I its soke discretion, to refise to fund any
conmnitted but undrawn Treasury equity capital and debt financing (described below) at any time. I addition to
Treasury s equity interest in the PPIF, Treasury will receive warrants in accordance with the EESA for its vestmen!
in the PPIF. The terms of such warrants have yet to be disclosed by Treasury.

Provided that the structure ofthe PPIF meets certain gudelines yet to be determined, the FMs will bave the
opportunity to apply for senior debt fom Treasury in amount up to 50% of the PPIF s total equity capital, but
Treasury will consiler requess for up to 100% of the PPIF s equity capital subject to asset level everage,
redemption rights, disposition priorities and any other factors deemed relevant by Treasury. Treasury intencs this
debt to have the same duration as the underlying find and such debt shall be repaid on a pro-rata basis as proceeds
are realized by the PPTF. The loans described above will be structurally subordinated to any loans made by the

E—
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New York Federa! Reserve under TALF.

Treasury expects the PPIFs to initially target commercial mortgaged back securitics and residential mottgaged
backed scomrities that received an AAA rating or an equivalent rating by at least two nationally recognized ratings
orgauizations which are secured directly by the actual mortgage boans, leases and other agsets. Neverthekss, each
FM will control the asset selection, pricing, liquidation, trading and disposition of such assets. The PPIFs willbe
prohibited from purchasing kgacy securities fom (D) affillates of its FM, (i) 10%-or-larger private investors investec
in the PPIF or (jii) any other FM or such FM s affifates, FMs will be permitted to charge a fixed management fee t
Treasury and private imvestors based ona percentage of equity capital invested by such party. All fees and
expenses paid by Treasury in conuection with the PPIF will be paid out ofthe equity contributions made by Treasur,
to the PPTF.

Treasury phns to make its prefiminary selections of FMs by May 1, 2009, Fund managers interested in participatin
 the Legacy Securities Program have until April 10, 2009 to submit an application to Treasury. Per Treasury, eac]
candidate tst () be abke to raise at least $500 million of private equity capital, (if) have experience and a track
record nvesting i comparable assets, (i) have $10 billion of comparable assets under mamgement and (iv)
deronstrate the capacity to Toanage the PPIF in accordance with guidelines established by Treasury.

TALF Expansion

The second component of the Legacy Securities Program deals with the expansion of TALF eligibks assets fo
include certain non-agency conpmercial and residential mortgaged back securitics that were originally AAA rated.
TALF i currently governed by the New York Federal Reserve. Adhough the interest rates, minitnum loan size and
term of TALF Joans for this program have not been established, Treasury has indicated that it is working with the
New York Federal Reserve to modify the current structure of TALF Joans so that TALF can accommodate this
new class of efigble assets. Borrowers will need to meet certain criteria in order to be elighle for TALF fimds, but
this criteria hag yet to be established. As stated eartier, all TALF loans will be structurally senior to any Treasury
loans made under the Legacy Securities Program because of certain requirements of the New York Federal
Reserve. Many additional questions reganding the expansion of the TALF program will bopefiilly be addressed
when propram specifics are disseminated by the New York Federal Reserve and Treasury.

Conclusion

> Treasury plins to initially iovest an aggregate of$75 to $100 billon of TARP fimds between both the Legacy Loan
Program and the Legacy Securities Program. This investrent, together with the capital invested by private investor
will produce $500 billion in purchasing power with the ability to expand to $1 trilion over time to help improve the
health of financial mstitutions and wnlock the credit markets.

Resources:
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Enhanced Deposit Insurance Extended Through 2013
Thursday, May 21, 2009
Written by Robert Kl

On May 20, 2009, President Obaims signed the Helping Familics Save Their Homes Act of 2009 (Senate Bill §96)
Among other things, the Act:

extended the $250,000 deposit insurance Timit through Decendber 31, 2013;

extended the length of time the FDIC has to restore the Deposit Insirance Fund from five to eight years;
ncreased the FDIC s borrowing authority with the Treasury Department fom $30 billion to $100 bilon;
increased the SIGTARP s suthority vis-a- vis public-private investment fimds woder PPIP (inchiding the
inplementation of conflict of interest requirements, quarterly reporting obligations, coordination with the
TALF program); and

* wmoved the requirement, implemented by the American Recovery and Reinvestment Act 02009, for the
Treasury to lquidate warrants of companics that redeemed TARP Capital Purchase Program preferred
investments. The Treasury is now permitted to hiquidate such warmants at current market vales, but is not
required to do so,

This extension does not affect the Tr ion Account G provided by the FDIC s Temporary Liquidity
Guarartee. The Transaction Account Guarantee, which provides an unlimited guarantee of fimds held in noninteres
bearing transaction accounts, is stifl scheduled to expire on December 31, 2009.

138 NOE TeVis in ance sign, which still speaks of nsurance Timits of up to $100,000,
However, rf a financial i msm.uuon has prevnusly posted a notice of the increase to $250,000 through December 31,
2009, it should update that notice. As stated by the FDIC, a financial institution mery post the following staterment
next to the official FDIC sigre

' The standard insurance amount 0f $250,000 per depositor i in effect through December 31, 2013. On
Jamary 1, 2014, the standard msurance amount will return to $100,000 per deposior for all account
categories except IRAs and other certain retirernent accounts, which will remain at $250,000 per

depositor.

The attorneys of Bryan Cave LLP make this site available to you only for the educational purposes of imparting
general inforroation and a general understanding of the law. This site does not ofer specific kegal advice. Your use a
this site does not create an attorney-client relationship between you and Bryan Cave LLP or any ofits attorneys. D«
not use fivs site as a substitute for specific legal advice from a ficensed attorney. Much of the information on this site
i based upon preliminary discussions in the absence of definitive advice or policy statements and therefore may
change as soon as more definitive advice is available. Please review our fiull disclaimer.

© 2008-2012 Bryan Cave LLP All Rights Reserved

By
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New FDIC toxic asset plan: Sell the
assets of failed banks

My Portiolios wanace

Track Your investmonts Here!
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L <
E&&%Sgﬁlﬁg‘,&w tacl a3 the cornete1ons of their investing sirategy.
Pouted under: Economy, Investing o . . . . $ign In of Registar Now

Now that the banks have their training wheels on -- now
that they've shown they can raise private funds and clean
up their balance sheets without depending on the FDIC's
Legacy Loan Program {ak.a, “tuxic-assets program™) -
the FDIC plans to use the TARP funds slated for the
program te sell troubled assets of failed banks,

The revised program is expected tn look something lie the et
prosess developed for the lution Truet Corporation, which shut falled savings-and-
loans in the 19805 and 1990s. Yesterday, it looked ke the LLP may be dead. But it's
ot dead. It's just being reborn as something else. g naomed Links

‘T'he FDIC is expected Yo salicit the first bids in July Todoy'a S0% O Dog Daat

o start assessing the detedls of the tronbled-aset  sav Money on Your Pup ;Todaﬁ Find

programs. The funds to be usad are part of the Great Daaiz for Your Dogf
Public-Private [vestment Progratn, which compost mOsiDo Do
President Obama announced in March as a 003y Heart Attacks

mme.r;ﬂmirl_l:risdmmshnmup the finsnicial ;:‘::::gmav;gg:};:
system. Funding from the program will include $75  wwwsewsmaxcom
billion to $100 bilbon from TARP, which means the

Shocking Julnt Retiaf
program won't have tn be supported completely by san ha:?nu can e Your fointa with
the FDIC’s insurance fund. s 861 and easymont

Everpdaylitettytescom
PPIP is a onrebinatian of federal meney and funds
raised from private investors. The corobined finds would be used to buy troubled
mortgage-backed assets. Banks balked at participating in the FDIC's toxic-assers
program because they were concernied about governrnent interference in the process.
‘When PPIP legislation was passed, it included conflict- of-interest restrictions on buyers
and sellers, Bimks clearly want to get away from any kind of governmeut interference, |
‘meking applications 1o rid th of TARP

Bt setting aside these funds to clean uy the mess that the FDIC is already dealing with
on fafled hanks' toxic assets malkes more sense anyway. Why should we continue to fiel
the big banks, which already have taken billions of dollars and still won't work with the
government o free up consumer and small bysiness credit access? Instead, the funds
can be used more appropriately to prevent a problem with FDIC's insurance fund -~ the
true backbone of 1.5, deposit p 5

P Fawsatia han ssemirbon nre than 22 banks. including Trading for Dumemies and
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§75t0 100 billion of TARP/FSP capital
< Ak nancing fron FOb ederal Reserve.
i th potential to expand to $1

3f purchasing power

i Financing Capital Financing
§ Funds Will Raise I'DIC Public-Private Leverage rom
Guaranteed Dett Investment Funds Federal Reserve

- Builds on existing
TALF framenork

*

Winning private investor bid forms a Public - Private Investment Fund to purchase the pool of loans
from the bank.

** For every $84, private investors put up $6, government puts up $6 and the fund borrows up to $72

with a FDIC guarantee‘
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Unlad States: FIXG Dalays The EPIP Logsey Loan Program To Foous On PublicPrivate
Proumins To 3all Assots From Felied Banks

10 Jupe 2008

] -~
Article by Redph F.lnDal_l'uHm &, Gienn S, Ardan, Valaris P, Robioris &,mﬁn&rn@m - ek V.
Minton, James €. Olsar @8 gnd Sareh K Bernara
share & Twiter Faceoor P bgg

On June 3, i Fedaral Daposit Insursnce Corporation (the "FDICT) snnounced that = pitot sale of assats
undet the Legacy Losrm Program comporevit of the Publle-Private nestment Frogram ("PPF™), infttally
h for June, will be definitely. The FOIC indicated it will cortinue o work ta deesop
the Lagacy Loans Program as benks ake *addiliona! ime to essess the magnitude end timing of
troubled axset sales.” § appeas that the FDICE foeus will lum fo =nd applying the funding
machanisme of the Legacy Loans Program for sales of failed bank 2stets hold by the FDIC, 28 receiver.
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Receivorship Public-Privat: Partharships

The FDIC, as the receiver of falled deposilory inslilutiang, hes the cbigation 1o struchirs 3 Meast cost”
resalution. Many banks hava Ssiled, 2nd the FDIC ke had 1o take, for ler sala, A large amourt of tha
Biled banks' joars and other aesets. The FOKC traditionally safla pools of Joans with gimlar
chara¢iofistics io the highast bickiens through outeide financial advisons such as Finst Finame:izd Network
aned DobiX, and petsaliely others. PreFeaAT DERL 7 NG TPRP
Ir May 2008, the FDIC launched g public-pivate perinership structne (he "Receivership PPP=) by
salling @ poot of foans fom the NetBank i ¥p i A ealg * The FOIC has

five vprship PPP ta dispose of loans acquired from filed barks, and it has
sold 3881 million of inferests in loans (o private purthasers for a total sales prica ot $156 miflion. Tre
fotal par alue of tha wnderlying faans In these tramactions was $2.2 bition, Tha Recehverstin PPF has
Hta odgina In the Resclution Trust Company "RTC") equity partnership program,

Rowiut y Equity ip Program

in tha 1900s, the RTC dewsioped 60 “equity partnarship program” to Sispose of agsats that it heid o5 a
Tesldt of falled tiifts. Tha RTC estebiished numerott joint \ertures, in which 8 was the lmited pastonr,
and according to Managing the Griig (FDIC, Aupit 1988),a private-sector [mestor, typleally u jaint
eriure between an equity mesior and a0 asset managemorm compary, was the ganem partner. The
RIC conrbuled asset pools {iypically subperforming loens, noaperonming lpars, and cver reat estate
owned ("OREC”)) and amanged financing for tha ip. The general parinor contril equity
capital and perfamed asset management senices. These equily pannerships required that eash
proceeds gonorated fom ihe Squidation of assbls te applied first 1o the retirement of bonas held by the
G, ard then to the partners, pro /ta according to each partners pementage inferest in e
partnersip, Urfike a direct azeat sate, the RTC retained an injorest, which entitlsd it {o recetve procoeds
at closing and a parcentage of subsequent Income from the assets, including sales of the assats,

“The FDIC has stated that the RTC equity partnenships were established to increase the prasert elue of

iee by capturing the i and axpartine of the private sotlor, while tesaning
for the RTC patantial proft from improvements in insficient of Biquid murkets. or unexpectod ewente. Thip
strateqy sieo erabied the RTC te suttensflly mowe a lamge number of assets. off of s books.

Tha RTC created 72 equity pannerships betwoen Decernber 1992 and October 1695, with assets haéng
a total baok vafue of §21.4 bilfon. Similarty, the FDIC was a parimerin two parinesships with $3.7 bilion
of assels based on book values under Asset and Disposition A 3

Tha RTC end FDIC messured seles results \xhglmnaualudmcmerymmebmhduemg

Trust

(Dickinson Wright PLLC)
FINRA To Intracuce New
Elsctronic Filing System For
Public Offerings (Morrison &
Foorster LLP)

DOR Eases Resfrictions on
Pladges of Secuity Corpoeation
Stock {Nistar Bank Report,
Aptil 2012) (Nutter McClanven
& Fish LLP}

LLS. Consumar Financial
Protaction Burseu Rulgmaking:
A Now Fromtter For Cost-
Bengft Analysis {Dechar)
Financial Sendces Bulletin:
Action At The CFTC (Perkins
Cole LLPY

Tha CFFBY Study On

Aritration Clauses: Tha First
Step To Unreneling Concsprion
in Cansumer Transactions?
{Jonas Day}

The New CFTC atd 8EC Swap
“Entity” Oefinitions  Highlights
{Moyar Birown )

New Diciosure Obligations for
Sponsors of ERISA Flang amd
{Financial Serdces Alert - May
1, 2012) (Goodwin Procter | 15)
Mandatory ADA Standands On
Accessitility To ATMs For The
Visually tmpakred Now bn Efiect
(Dusne Monis LLP)

Latast Vidoo

and multifamily real estste sssefs poduced better resulls than other digposition
the RTC. Imsrestingty, the RTG squity partnomshins hed substanally pooter regults than suctions
Toars with isklar, fiiiquid mssefs suzh &5 constuuction and land fosns. in contrast, the sverage

"Recovery Rete’) of the assets, The Recovery Rates achieved by aquity ips i
strategieg s-gv'ay: by

Rotated
Ak Jones Dy & queston

Emila colooguo with 8
AvrOnak and it thi
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callections s of book, sauazy
oction Percantage VAl was 54 parc N
mulitamity reot estite wsets, compane i ‘ss;mm;i:y:qun, Fo ripg. boling Commerciat art actiia T

sales tensection selior o suctions, 43 percant uslag mul il
o \nlu::ymﬁ' and 42 percant, using aemied bids, The wgm st & Pty version of i
mbmﬁgwmmr;wwwtmnmmmmmtb P
t etE, which wes 27
L. usihgauetion, 30 percent uaing seated aip o oot compared to 47 porsent Folkew @LowNaws amari
:‘L.l;:";:;uw. Houthears  had 8 kowor coflaction rate a1 anag%, o bide. Only mulizssel salos Lmneaction Uming pefler financing e
e st

Foliour Gamnk_in:
Managing the Orels assessed the stizctheness of the equity partnierships, The FDICS vonchmlons ’ -

Rosf Estate & Co, triets Inclucd, among cthes ihe.

* Racoveries wene gecerslly Mighor for smaller pocis.

* Recowsies mnlson‘qherm:henssetsmimmed?n mwedﬁddlmmwpmmhﬂimmds.

* Equity partnemhip strictures an fransles farge witmes of assets fo the Pprivsta sector quickly.

* The recaiver's and the imestors’ angd Mmenagers’ interests nead to be stigned in the structur,

» Financing provided by the RIC promoted and speedad sales, reduged fnaneing costs, and increased competition, demand, and

Tostimonialy. pricing for tha sesets hold m receiver.

Camman Questiona Legucy Loans Program and the Receivership PPP

Contact te.

Hardiing Foads Wa bellew that the Recahership PPP and the R equity partnership programs may provide & oadmap Koy how the apacy Loans Program
uitimataly will be structured and utiiized.

Feadback Form

Privacy Statamem Genera! Racelvership PPP Torms

Mondaq partnors Key tems of the Racaurship PPP inctuds the Bllowing:

Content Awerds

« Lagal Entity, The FDIC, s tha recever of o Ssilod depotitory institutlon, fxms o fmited Hadhiy company (the “LLG"} and cantributes
Advertise with Us toans from Iha s depashory institution. In exchange for the Gombutad iaana, the LLG isaues. the FDIC 100 pereert of th
membership imemsts in the LLC.

Unaubeoriba

Copyright * Parlicipation Agrasment Tha LLC exters into 3 Perticipation and Serdeing Agreoment with the FDIG and isuss a participation
)y - T i\u:ratmhFchRha‘Papraﬁmhﬂemt)lnme(m.Tumﬁdwﬂmmwhwﬁumwmm.hﬂhmmnt
wieshyhzmacﬂm.‘lheLLCsedbesmehamlhmhnsaudmwmammsm.mmmmlma

+ Eligikitity to Bld. Tha FDIC auctions its 100 percent membership intamsat in the LLG to pre-qualitied Liddora CEligile Buyers”).
Eligitfie Buyers must have demonstrated fnancigl capachly, the abiity to managa ad depase of similar toang, and be oligible
generally fo purchase FOIG rceivershlp assets.

+ Membership intarest. The wirning bidder (the *Private Purchseser”), acquirs 100 percant membership of the LLCs ineveat, subject

. : mmmmmﬂpaummesnmhamem.mpﬁmpmmlsmmmmm:mtmxmwumme

‘ SeveHomePmgmm,  © FDICs Participation knterest.

* Guaranty, The Priveta Pumsubmmlmdmgummilsamhmnuwmu the sole managing member of the LLG.

* Manegemaent Fae. Tho LLG Iz antitiad 1o & monthiy fee It an amount del by the FDIC prior to the bidding
PrOGEDS,

e : - Dlmhwm;mhﬂmmthe\osns.dmdﬂmﬁmtmmmuymmmhemmhm.lm,m
pmnmywdu:limuxpmw.amdlsmmdmmwymeDﬁcmeﬁumsmthrPﬂmﬂmﬂmm .

« Roducod FERC Intarat Lipon the later of the date 1) on-which the aggregate distritations {including the Inia! parchase price pex
by the Private Purchaser} to the FDK: reach a certain threshold, specific ta each imnsaction and extabiished and dizciosed by the
FIC prioe 1o tha B date, and (i) which s ans year sfter the closing 1o of the transaction, the FDRCS paticiation intorest is
freduced by a specifc mm“wtmmnlcimumdthummumbymmm!amm,

* Cleanwp Call, The FDIC has the right to raquire the liguidation and sala of any maining kaons held by (he LLC a1 any fima ster the
earmer of () sevon yaars (10 years i singlo-family msidential toors) after the date of tha Perticipation and Serveing Agreement, and
{ily the date on which lha urpeid principal balance has boen reduced 1o 10 percent of the beiance at closing of the saln of the LLC
Membarehip intenaate.

¢ Assignmant and Resala. The FDIC may sell or aseign alt (st not gard) of s panicipstion inferest in the loansg. ‘The Private
Purchoser may diapose of all (but rot part) of fls memberahip interest {or pormit mchammmmmmmmnm.
the transforee (1} is a special purposs entlty with {3} a net worth of mote than 35 milfion, {b) has the ficenses end other gowmmentat
approwls necessary to periom s obligations as & sofe member of the LLC, (¢} hes and the
soring, sele, andor purchese of X) and ing of lodns, snd (4} the sbility to bear the sconomic rdske of
tha imeatment (including a tolal jass); {if) the tmnsferes lg acqulring the membarship inbarest Bor s DT SCTOUTTE and POt WAt & vty
toward resale; and () the tronsferee has obtained the pror written cansent of the FDIC.
To date, his FONC hes engored two primarry patslde finantial sdvigors 1 Mireat the LLG membarship intarests to poterdiol hisors,
GlazsRatner and Kee, Bruyeite & Woods,

Comparizon of the Receivarship PPP to Legacy Loan Program

The Recenvership PPP, which haws bean operating since May 2003, with the enhanced funding and teverage contamplated by the FDIC,

now are expected 1o prowdo e more clues to how the FDIC wif structune and kad the PPIPR Logicy Loang Program. W tave

highlighted Delow certaln key terma of toth programs. The FDIC may make sigificant changes o the Legacy Laang Program bosed on ks
* expenences with the Recehersiip PPPS.
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Shisz

Recaivorship PPP

Legal Entity/Vahice

The LLC that will hold loans the FDIC
decides 1o Bell. The 100 percant
rembership interest will be soid ta a
iprivate pucheser,

g.iglhlllty of Privats

(Qualifed biddars st have

nanchal capacity and the

snilar toan porfolios, Bidders must bo
ehigile gemvaﬂy o purchase from the
FDIC, 8% recoier.

expedance in manﬂgm and disposing ofideiinested, tut the FING has Indicated

htypeda'ﬂtylabamedby!
fpunt mmm(-przmw
jhas yat to be determinad. PP

ifranca the purchine d.mgsuea;sa
iroolss by issuing debl gusrardsed by the
{FDIC, and hast of tho exquity stakes in the)
{PPIFs will be 50id to privete tnvestors,
2 the othes haalf will bo fimded by the

; gty o
Mmolnwsmhmmm

that prospective biddars will need to
oualily separately for each individuat fosn!
rravhose fransactions.

iPrivate invostons am mxpocted to includs
an amay of differant Imestors, inchuding,
bt m’kﬁmﬂﬂdb financied Imululhs

FDlCchahmmrmemlyhilomaﬂhwt
ek may not be sfigiie 1o be
iprrchisens i the Legacy Loars
Program.

Private irvestans may not pammpata in
any PPIF that
wwmmmdmﬁh
investons o that represent 10 pertent or
more of the aggregate piwste eapital in
the PPIF.

For 3 bid to be commlkdared in thes auction
iprocess, the bid must be accompried

by a refuncadle cash deposh for &
iparcent of the: bid wue,
Barvicing 1L.C is obligated to senice the loans [Senicing initialty wi be prowded by tha
lay emtaring into a senicing agreement  Thank that sells he fegecy loens to the
ith a qualified serdcer and a custodian {PPIF, unless otherwiss proided,
agreemest with a document custodian
for & monthty managemrent fee. The PPIF will control senicing, subject
0 selowant agreements.
Management and The Private Pursheser will becoma the  IFPIFs will be managed (by the private
Governance sole member and menager of the L1.C  fpurcheser or @ manager rtuined by the
fund hene full and exclusive powor and  [priwate purchased) within parsmeters fo
disvrgtion w manage the husiness d  {be esteblished by the FDIC and the
it of the LLC under an Operating [Treesury, with rapoding to the FDIC ana
Agreoment. by FOIC. The FOIC will be
!esaonsiblaixumcﬁm inforation
by the Treasury.
iChange in Public {mem!ate:oflhedate{)mw?ﬂch The Treesury will haw a fixed equity
Participation inferests tiong {including the ten of the

nma! purchase price paid by the Private
iPurchasar) to the FDIC maches &
ioattain thrashold, specific fo sach
transaction and establistad and
Esciosed by the FDIC prior to the tid
jdete, g () which is meywaﬁenhe
wlosing date of the ransaction,

FDICs participation intarest Mlt be

roducad by v spevific percentage, and
tha participation of the Priwsty Puchaser|
Wit increase by tha camasponding
ipercontage.

PRIF.

The Troaswy wi receive warants as
et of the PPIF trensactiion, The issuer
et tens OF the warmmts have yet o bey
determined.

Dus Diligence and
Evatuation

Each Privete Purchuser Is responsible
or meking ita own independert
vestigation and ewaluztion of the LLE

iip ntertst and the loans held

by the LLC,

the FDIC, besed in part on tha PPIP

Permissible leverage (o be deseloped by finiti

A thitd-panty welustion G selected by
ithe FDIC wik provide i

seluztion aciice to the FDIC on sach
aligible axset pool. Unon datasminadion
lof an aifgibla assat pool o sale by a

svrsz;

k/rzﬂr % -gu

e DD Nog
1 ,‘n_
pl;sv o
tK
L:
Al
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i 'ﬁﬁ(l&w&w
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Logacy Losng Program. conduct the 3Uction procass. &
unclsar whether the information eo»acmd

/eecsn/etlsf{ 0P

by the FDIC will ba mada public 1o the
efigiée bidders in conmection with the
JauGtion proceas.

ITha FOHG Wil make fts own
sdetermination as o swilabls leverage,
{rot 1o excoed 6§ times the PPIFs equity.
Management Feos 'ﬂ\e LLC will charge 5 merdhly Tha FDIC will ba mimixuesed Bor aff
foe. Cash flowa from ihe  fexpenses rofated to conducting
mnamllwusadhvaylmmomhw leuctions.
foe and adhances for
'Bx& Insirance, srd property [Thee PIPIFS will Dﬂr W

exparses bk of a curcently
urknowsy nmemi o percentege to the
FDIC for overmight funclions performed
by the FDIC.

Prate Purchaser needs to provide FOIC will guaraniee debt lssuad by
medlmaﬂdthm obigations (the PPIFa to participont banks or inthe
3 the soie monoging membar of the imarket a8 consideration for eligible
e

Fm Not subjact 10 TARP or PRIP regtrictions]
ior oversight, used, bxf TARP executive comperastion)
Frnits will not Bpply 10 puasive ivestons.
Subject to FOIC overslght end 1o ihe
Public-Phate Imestment P
and Oversight Act of 2000

iduciary duties to pubiic and prhate
lnnsm dﬂmmm m\eslu'
2nd

memwmwmzmmww:

Conclusens

Recolvamhip PPPs, organized by tha FDIC alone without TARP Wlng,mwp-vvldu altemathve for i nwestons
intorsted in frvesting In ogecy loans thet the FIIC has acquires through reaohing i % PPPs may
help reduce the sstimatod $21 bilion of mssels heldbythDlCasmdhlhﬂbmharﬂﬂm The Recaivemship PPP etructure and
administrative poCass, whlchrwmbaenuswskahstuayammmrmmhhmmnymshmmmyhausmn
delermining the way in which the FDIC and the Treagury wifl structure and operate the PPIF's Legacy Loans Py

r\-{ <
v n;smsmmmmmmmnpmmmlmmdswmePPPmslgmActmasmecmwnﬁamﬂn

‘condiions to, the Legacy Loan Program. use of TARP furfing in the Legacy Loan Program includes the unpenaiity of accompanying
reguislion, which feduces the sppest of this Program to sefiors, inettons, anrd assat menagers. B is poasible thal 2 mone market-driven
Loan Program that does nol utilize TARP, and is miowe alfractive to azaet sellers @ imestors, mmy tesull, We hope that the FDIC

PZ:; IHm il comaices uslng e Legszy Loan Program to sesiat banks i funding goad berkibed bank structures.

For more Information on the PPIP, ploass sea our Jones Day O *Tha Publl Parinership Propram,” a1

. jonesdiy com/pubs/puts_detell.espx 2pUbiD=S6070, and for mive Infsanaiion on 1he FRIP Oversight Act, please sae our Jarss Day
Conmonlary, “The Hetping Famliles Sawe Their Homes Act of 2009 Sigriticantly Changes the TARP, PPIP and TALF Prograns and FDIC
Ireurance,” al www.jonesday.com/pubs/pubs_detail. aspx 7pubiD=S6303. Janes Dey witl continus 50 update you au further dewsiopments
ocoun

Tha content of ihia oriiss i inforad io provido a gene! guids to the subject matter Spackalist atMce shouk! he saught sboul your
apocific tircumstances.

Specific Quustions rolating o this anicle should be eddressed directly to the author,

R A G

Other information sboit Jones Doy
@ Viow summary of af infonmain conisibuted by dores Day
£ View Fims Wobsite
Viaw Popular Relatad Artictss on Fingoco and Banking from USA

- D And Prosdelons Dy Piray LLF)
P wmthwmummmswmwmnwaamwm{m
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by:

Harold F, Reichwald

Efien earshal

Manatt, Phelps & Phillips, LLP - Log Angetes Qffice
August 3, 2009

Previously pubiished on Jaty 10, 2009

Avtur months of preparation, ths Treasury hag Haally announced its program for deating
with so-calfad laga: s3ets on the bauky of the nation s banks, However, tha program
»¢ pinourced adidragses only B nartow class of troutited securitles.

The reviged phan does not caver trowbled whole ioans and banks holding these sssets will get no
immediade benefit from the plan. Originally, FPIP was supposed to cover hath toxic sacurities aad
i Ioans, but potential purchasers of whole loans balked at the poental rigks, inciuding pofRicat
ks, and decided that e proposed that portion of the PRIP was not worth it.

The reviged program ajso does not cover afl types of troubled secwrities, or evan afl types of troubled
asset-backed securities. Oaly mortgsge-backed gecurities in 2 class that was originally rated AAA are
inciuded. Omitted are securities backed by cther types of indebtedness, such as autn laans and
cradit card loans, Also omitted are classes of gecurities issund in mortgage securitizations that were
originally reted beiow AAA.

Purpoge

fhe ravised PPIP plan has as jts statad oAl support market functioning and faciitate price
discovery in the ked securites markets® Given that these markets coninge W be frozen
because of price disparity betwaen what potential purchasers are wilfing to bld and the price that
sellers are willing to occept, the labest proposal offers the hope that with Treasury capital and
Anancing, private equity wilf find e leverage atractive enough to warrant higher bid prices.

Propused Structyre

The proposed striscture camtemplates the formayon of x series of funds, each to be mannged by 8
sponsar chosen Dy the Treasury, The Tressury his chosan ning well-known asset managers to form
me funds and manage the acguision and of that it och manager will
invest $20 milion of its own capital In the fund i will sporsar and hes indicated an intamtion to raite ot
jeast $500 million of capita fror prwvate sources for the fund, with the Treneury matching that dollar
for dollar, Gnce up and runhing, 2ach fund is expected to begin purchasing legaty securibes utifizing
a combinabarn of debt inancing up to the amount of the tatal Bquity of the fund, with additonat
leverage avaitabie through the existing Term Asset-Backed Secyritles Loan Facifity.

Eligibla Assets are fimited i biag d securitios and i i:
mortgvae-backed sccurities issved prior 1o 2009 that were originglly rated AAA or the eguivakent,
90% oF which ate 1.5, essets. Setiing instituticas are contemplated 1o be U.S. financhal institutians,
ot foreigh gavernment agencies.

The: Tarmn Shaet

the Treasury s also covers maders such as tha
i and i itntiona OF sach fund, restriction on the Fund $ponsers, Permitted
distrihutions and expenses, exclusivity and avaidance of pobentist conflicts.

whether this hewest plan schieves its stated goal remains to be seen. Some of the rancerns eariler

expresged remain. The Government will have tha right to sudit the books and records of the funds

and thase affiisted with It On the other hand, the Treasury has announced that the execttive

compensation limitations of existing legisiation will not apply to investors in the funds as fang as the
uch that and their

fungs are w asset are not ampl
€ o controllifg INvestars in the funds.” Passive investors wili aot be sutject 1 Erese resictions.

The golitigat dimension to this tevised plan remains, The Treasury wants the privabe market to
Become signifizant players in this version of PPER. Private players have b be convinred tat
parBcipating they will not become stapegoats bECause govarament uading Wikl ensble Mem t make
2 profit, The possibility of some type of after the fact” crititism or linitauons abaut tive potential
profitability of this pian for the private secont is st worrisame to many.

Loss of PPIP for Whole Loans

IF jt was nol already dear frem the comments of the FDIC fast month, & FPIP for purchuses of whote -
tasns is no longer on the drawing board. In the iatest Treasury announcement, tha Treas

meation of 2 possible future expansion of the program 0 whole loans iater in the year, but caly for
Toans that would be sofd by the FDIC from the raceiverships of falled banks. No detalls of the tming,
genpa or nature of even DT program were provided. For now, there seems et mosttn be o
possibility that the FDIC would be the sole sefier into any such pregram hat inay eventually be
reeed. would noL, Of Courss, serve tho purported goal of the PRIP tD assint operoking banks in
cleansing thalr batance sheets of tWxic assats.
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PPIP Ready To Poj

p
Joshya Zumbiun, 09.11.08, 1715 AM EDT

Traasury vays a scaled down version of its public-
rhvate Plan may begin p assels

FIFTH THIRD BANK
‘The curious bank.

3 BANK 1DEAS lﬁa!iﬂ!

“very sgon®

WASHINGTON - Treasury Secretary Henry Paulson's ariginal
plan was to fascua the financlat system by buying toxic assels
off of bank batanca sheets. When Timothy Gaifhner look over

in Fabruary, ha revived the idea. His Public-Private investment
Partnership would use $100 bilion from the Treazury pius
taverage frum tha Federst Resarve and the FDIC o create o
$1 trillon e assat fund.

Neaity a year after the idea first surfaced, a tlipped version of
tha program may Rinally got underway by the end of
Soptermbar.

Geithnar's PP was originally
envislonad Wil o Componenis-

- EDEwar
one o purchase entirg loars and
ona to purchasa seturitiss. Tha i
\oans would be purchasad through | 5 REPRNT
an FINC program and the ¥ NEWSLETTER
aacyritios through a Fed program. “WPRHARE

But now tha FDIC hatf of tha

program ie on oo, =Since tanke were able to ruise caplal
fhere's not the £ame urgency in having the program out thera,”
says Andrew Geay, a spokasman for the FDIC. Stif, Gray says
1he FDIC has boen testing the process using assels t scquired

from bank fallures (o "get te fkamework n place in case ffs
eeded T T
Despits rumos that the PPIP wiz be complotoly abandoned,
the Treasury and funds involved say the Fed's part of the plan
is maving forward. "Wa expact transactions to bagln very
800m,” says Mag Reflly, a ppokeswoman for Treacury, in an e-
hatl, The pariod for the funds to ralse thelr meney ands m
Saptamber.

Real-Time Quates - Gelthner says the scaled buck
Q51012612 SSOFR ET programis tha resulf of
WX 3WRE Q3TH. inprovemonts in the socurlias.
DtQutn frarket. A8 the financist systern
o 2 nas stabiized, the velus of many
BATS Riah Tovo it Do by Bt 0, calied toNG dssets hao
increased—the Treasury and Fexd long contended that the
sacurios were undervalued. In a summary of TARP efforts on
Thursdsy, Gefihner pointed aut thet prme fxed-rate securites,
the sort ance envisontd o5 purchazas for the program, have

&~ e phip 4&;4@7 ot /’307%4

YOU DON'T NEED
A BANK. YOU
NEED A BANKER.

Samuane who asks berter
questions, and has access
19 a comprehensive suite
of services, including
premium banking, and
guidance on invastments
and nsurance fram an
invastment professianat.
For more intormation an
becosmng n Preterred
Program mamber, click hafe,

we're Fifth Third Bank.
The gurious bank,
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PP Reedy Taop - Forbescom

Incraasad in value by 40% as fiquidity has coma back to
Tnarketn.

in July the Treasury Relectad nine managers o each ralse at
feast $500 milion. That sum wil be combined with a3 much as
$30 bitiion of Tremsury equity and debt to begin purchasing
Yroubled assals.

“The nine salacted funds are Allanca Bemstein, Angelo
Barnstain, BlackRack { BLK - news - paopla 3, nvesen,
Marathon Asset Oakdree Capitat

RLI Western Asset Managament, Trust Company of the West
and Wellington Management. (This reparter has aesats in o
Wallingtan band fund.)

Fund managors contacted by Forbes dedined to speak on the
rocord and deformed questions to Treasury. Speaking on
background, ona managar said that although Treasury has
been slow, they seem committed to the program and have an
impressive team working on B, Thors has been a healthy

Z amount of nterezt in nvesting through tha funds, he sald.

The smatler version of PPP ralsas the question of what wit
happen lo the unused funds. Tha Traesury says i has $128
bilfion of unaliocated TARP funds, Many of the intended
programs ary unikaly 1o reach thalr aliccated size, freing up
aven move funda, and the amount of avallable bilione would
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Testimony ~ G&M Daniel Family Limited Partnership

In September of 2007 Silver State Bank loaned me $4,000,000 to start construction on an 11,000 SF
retail building. After the project was completed the economy and commercial retail market was not
looking healthy. Because of that, 1 found it difficult to lease the retail units. The entire economic
forecast of Nevada changed drastically after the recession. Approximately fifty percent of the
building remains unoccupied after 5 years of aggressive marketing. During the term of my note,
Sliver State Bank when bankrupt and the FDIC took over the note. When the FDIC took over the
note, they demanded that } make the interest payments current. ] was notable to repay any of
these debts at the time and | tried to negotiate with the FDIC, but they said I must pay immediately
otherwise they would not considering extending the term of my note. I was then forced to take out
another {oan at $1,120,000. From this $1.2 million dollar loan, [ paid the FDIC approximately
$550,000 to make the note current. The FDIC told me that after I made the interest payments
current they would work with me. Approximately a year later the FDIC did not work with me and
they ended up selling the note to Rialto. When I received my first call from Rialto, they demanded
that I fly to New York to discuss the note. First, I contacted my attorney to get a better
understanding of the situation. My attorney contacted Rialto and requested that we have a phone
conference to discuss these matters. Rialto said that they will not have a conversation over the
phone and that we must fly to New York immediately. My attorney and | flew to New York for a
meeting with Rialto which lasted only 20 minutes in which nothing was accomplished. At this
meeting Rialto said that they want the note paid in full. They also said that they do not care if I file
for bankruptcy or take any legal action because they would still foreclose the property and attacked
every single one of my unencumbered assets to pursue any deficiencies. The meeting was not
intended to discuss a plan to pay off the note in which both the lender and borrower are
comfortable. Instead, the meeting was intended to threaten me into paying off the note
immediately. My attorney started negotiating with Rialto in September of 2010. Rialto requested
that all revenues generated by the shopping center be sent directly to them each month. | have
made 8 payments of $18,000 to Rialto. For the past 4 month our consultants have sent numerous
proposals to Rialto. Rialto has rejected all of the proposals we have sent, but they have not given us
any type of direction as to what they are willing to accept. About 1 month ago I received a notice of
foreclosure. I am not asking Rialto or the FDIC to sell me back the property at pennies on the dollar.
I am simply asking that they take my situation and the current market value into account. I am not
trying to walk away from my financial responsibilities. | am only asking for a chance to get back on
my feet and stabilize my investments. I fully intend on paying my debts and honoring my
commitments to the best of my abilities.
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Update May 14, 2012

Summary

Lennar has continued to use tactics that approach extortion in order cower note holders to pay
them more money not to sue them under their personal guarantees. This approach is not in
the FDIC’s or the US tax payer’s best interest. New management that knows how to work with
debt holders to work out these loans needs to be installed in these programs. The debt
holders know best how to maximize the value of the property.

Discussion {see prior letter to Sheila Blair below for more background}

1t took four more confirmation hearings and over a year and a half in Chapter 11 before Lennar would
agree to a Ch 11 confirmation plan. After Lennar changed law firms we were able to get the seventh
amended plan confirmed at a cost of over $500,000 to us, over $100,000 to the NTCIC and close to
$1,000,000 spent by Lennar {the FDIC and US Tax payers). During the course of these hearings Lennar
continued to try every means they could think of to stop the ptan from being confirmed. There was no
reason for them not to accept an earlier plan or negotiate in good faith for changes. But their model
was to maximize their return by forcing us into bankruptcy and taking the property. If they were able to
do that then they wouldn’t have to pay the Portiand Development Commission the $700,000 they were
owned. Nor would they have to pay any of the other investors that were owed money on the project.
Under the plan these taxpayers all received some level of payment and the Portland Development
Commission received almost $700,000.

The principals in the property had to invest another $300,000 in the property under the bankruptcy
rules in order to maintain their equity position in the project. Lennar has now informed us that they
have added over $1,400,000 in penalties and default interest to the project and is suing the principals in
the project under their personal guarantees for a total of $10,400,000. This is on a project that was not
in default when the bank failed and only had a loan on it of $8.1M. In fact the only reason he project
went into default was because the new note holder, Lennar, would not honor the bank’s commitment to
convert the construction loan to a permanent foan.

These tactics of increasing the loan amount are nothing more that extortion by Lennar to get the
principals to pay more or face unbridled and continuous litigation by Lennar. Guarantors have no choice
but to continue to litigate until they can’t any longer and declare personal bankruptcy. How is this
approach helping US tax payers? Entrepreneurs are using the last vestiges of their capital that could be
used to start a new business to defend themselives in court until they have no resources left. This capital
could be used to start new businesses and create new jobs but instead it is going to pay attorney’s to
defend themselves from Lennar’s litigation machine. Once entrepreneurs exhausted their capital and
have destroyed their credit by declaring bankruptcy they have very few options left.

The FDIC should not allow structured debt buyers the ability to buy notes at a discount and then inflate
their value through excessive default interest, penalties and legal fees, only to sell the property to



162

themselves at a discount on the court house steps. And then pursue inflated deficiency amounts from
private citizens. This approach has only exacerbated the economic siump and the unemployment in
many areas of the country. Nevada’s AB273 is one approach to limit this type of injustice.

The FDIC only needs to look at how other firms have negotiated and worked out their notes with the
various note holders to see that Lennar’s approach is not good for the FDIC, the economy, or the
American taxpayer. The FDIC needs to dismiss Lennar as the manager and bring in management that
understands they need to work-out these loans with the people that know them best, the current
debtors. They are the ones that can bring the jobs back and find the most value out of these projects
that are now in the FDIC’s hands due to bank failures.

Below is more background on the project and the unintended consequences of the current approach
outlined in my prior correspondence with Ms. Sheila Biair dated March 14, 2011.

March 14, 2011

Ms. Sheila Bair
Chairman

FDIC

550 17™ Street NW
Washington, DC 20429

Dear Ms. Bair:
Subject: Rialto Capital Management, Lennar, Multibank
Summary:

The unintended consequence of the Multibank structured loan sale in cooperation with the
FDIC is not maximizing the return to the FDIC or tax payers. In addition, it is prolonging the
high unemployment rate affecting local communities by bankrupting local entrepreneurs and
investors. The big winners from this relationship appear to be Wall Street debt collectors and a
Florida land developer.

As you will read, Lennar/Rialto is a bad partner and the FDIC needs to be aware of the
consequences of the partnership with them. We have done nothing wrong and do not deserve
to be freated in this manner. You need to look into this matter.

Background:

For the last 20 years I have been involved in helping small businesses find capital in the Portland Metro
Area. Portland Venture Group’s members have invested in over 100 companies in the Portland metro
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area helping small businesses grow and proposer. This is vital to the Portland metro area since
entrepreneurship is the key to employment growth throughout this country.

In 2005 I made a significant investment in a real estate project managed by Foundation Real Estate and
Development (FRED) to bring commercial condos to the Portland, Oregon, downtown core. The
construction loan was with the Bank of Clark County which failed in January of 2009. Although the
project had guarantees from the Bank of Clark County to convert that loan from a construction loan to a
term loan, neither the FDIC receiver nor the subsequent purchaser of the note, Multibank, agreed to honor
that commitment.

In January of 2010 the loan was sold to Lennar/Multibank who have pursued a path of minimizing the
value of the property while attempting to bankrupt the entrepreneurs who have created jobs in our
community in order to ingratiate themselves.

Discussion

In January 2009 the FDIC placed into Receivership the Bank of Clark County (“BOCC™). BOCC had
provided an $8,160,000 construction loan for the renovation of a historic, seven-story, 35,000 sq.[t. office
building located in Portland, Oregon. At the time of the failure the loan was performing. FRED, Tand
others have invested over $2.2 million in the building. The renovation gencrated historic tax credits that
were sold through a partnership with The National Trust for Historic Preservation (NTCIC). This
provided an additional $2.4 million that is contingent upon procuring a permanent loan that was originally
committed to by BOCC. After the failure, the FDIC continued to withdraw interest payments from the
construction loan but funds to finish improvements already underway were unavailable. Working
cooperatively with the FDIC we used net rents and additional funds I provided to pay off eontractors and
remove workman’s liens.

Over the next several months we worked with the FDIC to purchase our note with funding from a new
bank. In December 2009 the FDIC agreed to allow us to purchase our note for $5.6 million ~ a value
$500,000 greater than the asset value determined by two FDIC appraisals. Given the status of the
financial markets in December 2009, we were able to secure only a fraction of the value of the building
from new lenders and had to combine our tax credit money to reach the $5.6M purchase price. It should
also be noted at this time the FDIC was making it a policy to accept offers of at least 0% or more of the
appraised value. Our offer which was accepted on December 5 was $500,000 over the appraised value.

ILess than 15 days after agreeing to the purchase price, the FDIC placed our note in a pool to be sold to
Lennar/Multibank. That sale was consummated by the end of January, way short of the time we needed
to close on a new loan.

Upon reading about the purchase in the Wall Street Journal, I contacted Lennar to find out what our
options were. They said I needed to talk with Rialto in NYC. April was the earliest they would meet, and
prior to the meeting they required us to sign a pre-negotiation agreement as a condition of speaking with
them. At my expense | traveled to New York with the Developer and provided a complete financial
picture of the asset and our personal financials to senior Rialto management. At this meeting Rialto
management stated that it was unfortunate we hadn’t closed the deal with the FDIC, that they would not
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honor it and that they would seek full payment on the note, plus default interest calculated from a year
prior when the loan termed, attorney fees, etc. The FDIC with whom we had been working with prior to
Rialto never put our loan into default, clearly seeking to optimize the FDIC’s return. However, Rialto
calculated default interest from the time the loan termed out and has indicated the total owed is now in
excess of $9.4M on an asset worth approximately $3.5M in an auction. Further, any shortfall from the
sale of the asset they said would be made up by pursuing the guarantors.

Our tax credit structure with the NTCIC is extremely complicated and any change in ownership triggers
recapture and loss of the $2.4 million cash that is ready to fund subject to a permanent loan. It was clear
that $5.6 million was our total rcsources available to satisfy the debt and was approximately $2 million
higher than the value they would realize through foreclosure. Our financial statements which we had
provided also clearly demonstrated that our guarantees have nominal value.

At the end of the meeting, Rialto management said “send us the income based upon a budget we will
approve, we won’t move to appoint a receiver and we’ll work toward a resolution™. For the next several
months we complied with their requests but at the end of Inly - in spite of the commitment they made in
April and without warning — Rialto moved to foreclose and simultaneously sued the guarantors. They
showed neither understanding nor concern with the loss of the tax credit funds. In order to protect the tax
credits I retained council and filed Chapter 11. Since August this has cost over $300K in legal fees.
Rather than these funds going to resolve the purchase of the note they are going to attorneys. These legal
costs have significantly sapped my resources and that of FRED’s, ruined our credit, complicated our
ability to obtain financing, and further reduced the building’s value. T wonder what Rialtos legal fees
have cost the FDIC; my guess they are in excess of $500K on this casc alone.

Rialto obtained two broker opinions of value that estimated the building would self for no more than $3.5
milfion. Furthermore, in a foreclosure Rialto will incur hundreds of thousands of dollars in future tenant
improvement costs and leasing commissions. In order to keep the existing tenant/owners they will need
to reduce the rents up to 50% to equal rents in similar nearby buildings. Rialto has never cven toured the
property and appcars to be focused on driving towards a foreclosure. Free money makes for strange
business dccisions.

On my second trip to NYC (at my expense) to try to negotiate a resolution, Rialto made it clear that thcy
pay nothing for capital — it is provided by the FDIC at no charge — and therefore they have no incentive to
settle. In addition, their management fees from the partnership and our $30K a month rent checks to them
are more than enough of a return on free money to keep the legal process moving forward at full steam
and not ncgotiate a settlement. Clearly these actions are designed to do nothing more than pressure us to
raise more money to purchase a building for much more than it is worth. We have offered $5M on a
building that has a market value of $3.5 and they still want to continue the legal maneuvering. For Rialto
cost is no object and their goal is to extract as much as possible out of the local community at any cost to
fill their own coffers.

Is Rialto helping the FDIC or US tax Payers?
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Rialto’s tactics discussed in the attachment shows a litigious approach focused on bankrupting the job
creation engine of this country. With legal fees in excess of $500K on a property that is worth between
$3.5M and $4.5M, it is hard to see this as a good use of resources, especially when they have becn offerec
$5M for the asset. The business rational to continue to pursue a legal resolution and not negotiate a
settlement is not fathomable.

During the construction and renovation of our building we were employing well over 100 workers for two
vears. Many of these firms were minority owned and small sole proprietors, others were businesses that
have had a long standing in the community. Below is a listing of some of the types of firm and skills we
employed during the 24 month eonstruction period including but not limited to: carpenters, plumbers,
electricians, painters, installers, appraisers, metal workers, geotechnical engineers, architects, roofers,
mechanical HV AC contractors, etc.

Over $10M of rehabilitation services were spent on this building because of the vision and financial
resources of the project owners. Once these entrepreneurs and visionaries, the backbone of the
community, are bankrupt who will provide the nceded capital and expertise to hire these workers in the
future - the debt collectors sitting in the high rise offices in NYC? It will take a long time for the Portland
Metro market to recover from the devastation caused by Rialto’s scorched earth strategy.

‘What to do and Where to start

Recently, Senator Cantwell met with several companies currently dealing with Rialto so T have copied her
on this letter and spoken personally with Brad Bare on her staff. There needs to be a congressional
inquiry for our legistators to better understand the implications of this program:
e Are all communities being impacted by the unintended consequences of this structure?
*  Arc other managers performing more in the spirit of the structure to solve problems quickly and
efficiently to maximize returns to the FDIC?
e What is Rialto spending on legal fees compared to other managers?
e How many loans have been resolved by Rialto vs other mangers?
o How has the resolution of these loans effected job creation in the local communities?
e How is Lennar benefiting beyond the financial gain from Rialto?
o Low cost land for future development?
o Use of tax payer money to grow their business and improve their balance sheet?

T have also been in contact with Senators Ron Wyden and Jeff Merkley. If you have any questions about
this matter, please contact them or if [ can offer further insights or assistance of any kind, please do not
hesitate to contact me.
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MzrorLrA & Gorp, LLP

ATTORNEYS AT LAW

A, Todd Merolla, P.C. (GA, FL & NY) Ronald T. Gold, P.C. {GA & F1)

2018 POWERS FERRY ROAD
PARKWOOD POINT, SUITE 800
ATLANTA, GEORGIA 30339

TELEFHONE: 770-984-2300
FACSIMILE: 770-984-0098
www.merollagold.com

e-mail: atm@merallagold.com

May 15, 2012

Congressman Lynn A. Westmoreland
2433 Raybum House Office Building
Washington, DC 20515

RE:  Federal Deposit Insurance Corporation’s Structured Transaction Program
House Committee on Financial Services Hearing on May 16, 2012

Dear Congressman Westmoreland:

Please accept this letter and enclosure as testimony on behalf of my clients regarding the
Oversight of the Federal Deposit Insurance Corporation’s Structured Transaction Program hearing,
currently scheduled for May 16, 2012 before the House Commiittee on Financial Services. 1 am
privileged to represent Mssts. Ron, Avi, and Moshe Manoah, as well as their companies, in
litigaion with an affiliated company of Lennar Corporation (“Lennar”) and Rialto Capital
Management, LLC (“Rialto™) i the eivil action pending in the Superior Court of DeKalb County,
Georgia, styled CML-GA Rame, LLC v. Rame Properties, LLC, Case No. 10-cv-9919-8 (the
“Manaoh Litigaticn™). [ am expressly authorized to tender this testimony on their behalves.

H

In my professional experience in Georgia with Lennar/Rialto affiliated-plaintiffs, which are
partners with the Federal Deposit Insurance Corporation (the “FDIC™) on a 40-60 ownership basis,
they have engaged in the following strategy:

= Ignore deblor’s requests to “work-out” existing loans, regardless of whether they are
performing.
e Suc on the notes and guaranties, rather than foreclose on the property.

o Georgia is a non-judicial foreclosure state with a confirmation statute
regarding proof of the foreclosure price being “fair market value” before
pursuing any alleged deficiency.

e Seck the immediate appointment of a recciver, sometimes without notice and a
hearing to the debtor, thereby secking to control the asset without securing legal title.

o Only if a receiver is not appointed will they foreclose.

o After foreclosure, then confirm the sale and pursue deficiency judgments
against the guarantors.

e Pursue a judgment against the makers of the note and the guarantors.,
e Should a judgment be entered, they would then be able to foreclose on the property
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at some price well below “fair market value,” as the foreclosure would NOT be
subsect to a confirmation proceeding in order to pursue a deficiency ~ instead, the
actual foreclosure price is simply deducted from the outstanding judgment.

I had the cpportunity to review the prepared testimony of Stuart Miller, the Chief Executive
Officer of Lennar Corporation for May 16, 2012 and take issue with at least two of his statements
based on my personal experience. The first being on page three, where he states “Rialto operates in
accordance with the loan decumenis negotiated, approved and signed by these sophisticated
business borrowers, applicable laws, and the rules of the court system, both in the spirit and the
letter of the law.” The second being the last sentence on page six, he states “our program is to work
within the four corners of every loan agreement, each individually considered, and as well within
the four corners of the rules and the spirit of our court system and the law.”

As you can see in the enclosed memorandum, which is a summary of our statement of
underlying facts for a motion summary judgment, currently sub judice, the Lennar/Rialto affiliated
Plaintiff cannot state with any accuracy the alleged principal balance due: (1) when they delivered
demand letters on May 21, 2010 (about 3 months after closing on the $3.05BB deal with the FDIC);
(2) when they received the immediate appoiniment of a receiver without notice and 2 hearing on
August 17, 2010; or (3) today —nearly twenty-one months after they initiated litigation. In fact, they
do not even possess the loan history with Omni National Bank or the FDIC for the loans at issue.

In this case, which involves seven commercial properties in the metro-Atlanta area having
toans with the failed Omni National Bank (where some former executives were convicted of federal
crimes), the FDIC admittedly incorrectly overcharged my clients over $300,000.00 in principal and
interest before assigning the loan documents to its new business partner, Lennar/Rialto. Thereafter,
Lennar/Rialto did not engage in any good-faith discussions regarding the overpayment before
wrongfully and maliciously seizing control of the properties in August 2010. [ submit these
undisputed facts do not evidence working “within the four comers of every loan agreement,” nor
“the spitit of our court system.”

Thank you, on behalf of my clients and myself, for the opportunity to be heard on an issue
that not only affects these individuals, but also our great Nation at large, which continues to struggle
to recover, in part, from the failure of so many community banks. If you have any questions, please
contact me at your-convenience.

. Todd Merolla
o

Enclosure

CC:  Clients
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MEMORANDUM

IN THE SUPERIOR COURT OF DEKALB COUNTY

STATE OF GEORGIA
CML-GA RAME, LLC, )
)
Plaintiff, )
)
V. ) CIVIL ACTION
) FILE NO. 10-CV-9919-8
RAME PROPERTIES, LLC, et.al. )
)
Defendants. )
)

Plantiff initiated this action on August 16, 2010 against 13 defendants relating to
7 properties developed in the metro-Atlanta area, and immediately received the
appointment of a receiver without notice to any defendant. The following day, on Augus
17, 2010, Plaintiff served the summons and complaint, along with the motion and order
appointing a receiver. Approximately a month later, one of the Defendants, William
Brinson, died of a siroke. Thereafter, Plaintiff sought to substitule in as a party the
Widow Brinson as the executor of the Brinson estate, This despite the fact that there
were no identifiable assets in the Brinson estate and the Widow Brinson being soon
evicted from her home after a reverse mortgage foreclosure.

The gravamen of the complaint, which contains twenty nine counts, lies in alleged
breach of contract based upon promissory notes and guaranties Plaintiff received afler its
parent company (Lennar Corporation (NYSE: LEN) purchased $3.05 BILLION dollars in
real estate related debt from the Federal Deposit Insurance Company as Receiver

(“FDIC-R”) for 40 cents on the dollar, borrowing half of the $1.22BB purchase price
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from the United States taxpayers through a seven-year iterest free loan from its partner ~
the FDIC.

The undisputed evidence in this case indicates that Plaintiff failed to deliver
adequate and proper notices of default to accelerate the total indebtedness under the
applicable loan documents. Further, and more importantly, Plaintiff bad no right to seize
the properties at issue from the control of the Moving Defendants on August 16, 2010,
and i so doing committed an unlawful conversion. In addition, the loan guaranties at
issue were procured through fraud by the loan originators, Omni National Bank
(*Omni”), which was closed by the Office of the Comptroller of the Currency on March
29, 2012, and appointed the FDIC-R as receiver thereof. One of Omni’s co-founders,
Jeffrey L. Levine, is currently serving a five-year sentence in federal prison related to his
activities in Onmy, and its former CEO Stephen M. Klein, the signatory to the

Consolidated Loan Agreement at issue in this case, was recently sued by the FDIC

seeking $37.2 million dollars in damages.
STATEMENT OF FACTS

I RAME Properties and the Manoah Brothers.

RAME Properties, LLC 1s a Georgia limited liability company owned and
managed by three of the individual defendants that are brothers: Ron Manoah, Avi
Manoah, and Moshe Manoah. RAME Properties, LLC owns an interest in the seven
other limited liability company defendants herein, and sought to develop real estate
through loans from Omni from 2005 through 2007. The original loans from Omni are

summarized in the following table:



Property/Borrower

Date

170

Loan Amount

Guarantor{s)

Hwy -85

Scales

East Atlanta
Chattahoochee
McGinnis Ferry

Ridgeview
Ashford Dunwoody

January 4, 2007

January 6, 2005
March 29, 2006
June 16, 2005

November 6, 2006

November 2, 2006

S 340,000.00

$ 2,035,000.00
$  650,000.00
$ 1,250,000.00
$ 5,083,000.00

$ 1,312,500.00

September 28, 2006 $ 1.782.400.00

Ron Manoah

William Brinson
Brinson Fmy Partners
Ron Manoah

Moshe Manoah

Avi Manoah

Ron Manoah
William Brinson
Brinson Fimy Partners
Avi Manoah

Moshe Manoah

TOTAL LOANS: $12,452,900.00

In the Summer and Fall of 2008, the above-referenced loans being in good

standing, Omni and the RAME entities entered into a Consolidated Loan Agreement

dated December 1, 2008 extending the term for the outstanding loans. As of December 1,

2008, the loans and their appraised values were as follows:

Property/Borrower

Loan Amount

Appraised Value

Date of Appraisal

Hwy 1-85

Scales

East Atlanta
Chattahoochee
McGinnis Ferry
Ridgeview

Ashford Dunwoody

S 318,500.00
$ 2,035,000.00
$  448,500.00
$ 1,242,642.00
$ 5,500,000.00
$ 1,107,500.00
$ 3,200,000.00

S 490,000.00
$ 2,800,000.00
$  690,000.00
$ 2,600,000.00
$7,500,000.00
$ 1,740,000.00
$ 4,000,000.00

June 19, 2008

June 23, 2008

June 19, 2008
June 4, 2008
December 18, 2008
June 20, 2008
Qctober 10, 2008

TOTAL: $13,852,142.00

$19,820,000.00

LTV: 70.0%

While Plaintiff contends that all three Manoah’s executed guaranties related to all seven

loans in connection with the December 1, 2008 Consolidated Loan Agreement, this is

denied by all three brothers. Rather, they each only continued to personally guaranty the

original Joans; as aptly stated by Moshe Manoah:

RAME at Chattahoochee, I mean, this is not my loan, so 1 would never —
again, after the fact when the market is down, I would never sign a personal
guaranty on something [ never signed at the beginning. There was no
reason for me to do that,

(95
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1I. The Closing of Omni and Mismanagement by the FDIC-R.

Less than four months after the execution of the Consolidated Loan Agreement on
December 1, 2008, Omni was closed by the Office of the Comptrolier of the Currency on
March 29, 2012, and appointed the FDIC-R as receiver thereof. One of Omni’s co-
founders, Jeffrey L. Levine, is currently serving a five-year sentence in federal prison
related to his activities in Omni, and its former CEO Stephen M. Klein, the signatory to

the Consolidated L.oan Agreement at 1ssue in this case, was recently sued by the FDIC

secking $37.2 million dollars in damages.

At this ime, the Rame entities were all current on the seven loans at issue in this
litigation. But since the outstanding notes all had interest rates tied to the “Omni Prime
Rate,” which no longer existed as of March 29, 2009, the applicable interest rate became
the Wall Street Journal Prime Rate of interest. However, over the next year, the FDIC-R
delivered erroncous loan statements that failed to contain the proper calculations as to
principal and interest due and owing on a monthly basis, and the RAME entities brought
the discrepancies to the attention of the FDIC-R.! According to the RAME entities, it
overpaid the true amounts due by over $312,000.00. However, it was not until December
2009 that the FDIC-R recognized and acknowledged the problem. Incredibly, rather than
refund the $312,000.00 to the Rame entities, which would be critical to cash flow in an
aggressively failing real estate market, the FDIC-R simply wrote down the overpayment
against the principal balances in February 2010. The changes to the principal balances
from February 2010 to March 2010 per the FDIC-R statements to the RAME entities can

be summarized as follows:

1 Indeed, a few months after the FDIC-R came into play, it agreed with
the contentions of the RAME entities regarding wrongfully holding funds
in escrow, and then allowed the escrow payments be applied to certain
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Principal due 2/1/10 _Principal Due 3/1/10 Difference

Hwy -85 $ 288,108.81 3 262,362.90 $ 2574591
Scales $ 2,035,000.00 $2,035,000.00 3 NIL
East Atlanta $  405,691.94 $ 369,479.60 $ 3621234
Chattahoochee S 1.218,051.62 $1,154,451.18 § 63,600.44
McGinnis Ferry 3 5,495,000.00 $5,495,000.00 NIL
Ridgeview $ 1,107,500.00 $1,107,500.0¢ NIL

Ashford Dunwoody

§ 3.076,292.81

$ 2,888.886.05

$_187.406.7¢

TOTAL: $13,625,645.18

$13,312,679.73

II1.  The Assignment from the FDIC-R to Plaintiff

$ 312,965.45

On February 9, 2010, Lennar Corporation (NYSE: LEN) through its subsidiary
Rialto, closed two transactions for the assigmment of $3.05 BILLION of distressed real
estate loans through creation of a multi-layered public-private partnership with the FDIC.
The loans at issue herein were aimong the group of loans assigned on February 9, 2010.
In effect, Rialto/Lennar formed a variety of limited liability companies with the FDIC as
its partner on a 60-40 basis on the following terms:
e $3.05BB in RE-related debt for a purchase price of $1.22BB (40% of par)
o Rialto holds a 40% equity interest for $243MM in equity
o FDIC holds a 60% equity interest for $365MM in equity
o LLC borrows $627MM, no interest, no recourse, seven year loan
e 5500 loans are purchased, imvolving 22 failed banks
s 90% of the loans are non-performing, with 33% coming from Georgia
e FDIC funds $32MM in working capital
¢ Rialto cams a management fee
e For every $0.10 of resolution value over the $0.40 purchase price creates
$122MM in profit
Given the foregoing, Rialto controls $3.05BB in RE for an 8% investment
(5243MM) that carries no future risk (because the FDIC loan is non-recourse), allows

them to earn a management fee regardless of recovery, and has a substantial working

capifal fund to “recover” non-performing loans (typically through litigation). Indeed, as a

monthly loan payments.
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general matter and specific to this litigation, Rialto and the FDIC have engaged in the
following strategy:
» Ignore debtor requests to “work-out” existing loans, regardless on whether
they are performing
* Sue on the Notes and guaranties, rather than foreclose on the property
e Seck the immediate appointment of a receiver (thereby controlling the
asset, though not securing legal title)
o Only if a receiver is not appointed will they foreclose
o After foreclosure, then confirm the sale and pursue deficiency
judgments against the guarantors
o Pursue a judgment against the Maker of the note and the guarantors
« Ifjudgment in entered, foreclose on the property at some price well below
“fair market value,” as the foreclosure is NOT subject to a confirmation
proceeding to pursue a deficiency — instead, the actual foreclosure price is
simply deducted from the outstanding judgment
The structure of the FDIC-Lennar/Rialto deal results in a disincentive to “work-
out” loans with willing debtors, regardless of whether they are non-performing, and
regardless of whether they are deemed non-performing by regulatory rules regarding a
severe decline in collateral value. That is, because the acquisition cost of these loans (8%
of face value) is miniscule, and the time-cost of money for the first seven years is SNIL
(no interest payments on the “loan” from the FDIC), and the potential returns are
enormous ($122MM in profit for every 10 cents of resolution value over the 40 cent
purchase price), there is no incentive to “flip” the property for a quick profit into the
hands of the next generation of home building entrepreneurs (i.e., John Wieland Homes
in the early 1990s). Rather, the incentive is to ruin the existing builders through pursuit
of gnarauties on the notes regardless of the current market value of the real estate used as

collateral, and regardless of the borrowers” willingness to stay with the deal (and ride out

temporary declines in value).
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Iv. Plaintiff’s Declaration of Defaunit and the Appointment of a Receiver.

True to the aforementioned form, Plaintiff showed no interest in a working
lender-borrower relationship with the RAME entities and declared a default by letter
from its counse! dated May 21, 2010 to each of the seven properties. The fatal problem
with these “default” letters is that they contain some unverifiable amount claimed to be
due that is entirely unsupported by the record. When asked for the basis for the amount
claimed due, Plaintiff could not explain the basis for the calculation of the various
demand figures. A summary of the principal amounts claimed due as of May 21, 2010

compared to that stated by the FDIC-R as of March 1, 2010 follows:

Property/Borrower  Claimed on 5/21/10  Principal Due 3/1/10 Difference

Hwy -85 §  295,843.00 $ 26236290 $ 33,480.10
Scales $ 2,035,000.00 $2,035,000.00 3 NIL
East Atlanta 3 416,589.00 $  369,479.60 $ 47,109.40
Chattahoochee $ 1,227,299.00 $1,154451.18 $ 72,847.82
McGinnis Ferry $ 5,495,000.00 § 5,495,000.00 NIL
Ridgeview $ 1,107,500.00 $1,107,500.00 NIL

Ashford Dunwoody  $ 3.113.549.00

$2.888,880.05

$ 224.662.95

TOTAL: $13,690,780.00

$13,312,679.73

$ 378,100.27

That is, when Plaintiff rushed to declare a default regarding the seven properties at issue
in this litigation, it was in error by over $378,000.00. Further, asserted monthly amounts

due on a go-forward basis were grossly overstated by the FDIC-R for each and every one

of the seven properties at issue, which apparently cannot even calculate a simple interest-

only loan at 3.50%. This amount represents nearly six months of monthly principal and
interest payments supposedly due per the last FDIC-R statement dated March 1, 2010,

summarized as follows:



175

Monthly P&I Due Terms True
Property/Borrower per FDIC-R on 3/1/10 of Loan Monthly P&I Due
Hwy [-85 $  6,234.83 P&I amort. over 84 mths $ 4,280.59
Scales $ 6,133.26 Interest Only $ 593542
East Atlanta $ 8,780.36 P&l amort. over 84 mths $ 6,027.77
Chattahoochee $ 27,434.53 P&Iamort. over 300 mths  § 6,220.96
McGinnis Ferty $ 16,561.32 Interest Only $ 16,041.67
Ridgeview $ 3,337.88 Interest Only $ 3,230.21
Ashford Dunwoody $ 66,651.86  P&I amort. over 180 mths  $22.876.24
TOTAL MONTHLY P&I: $ 135,134.04 $ 64,612.86

That is, the FDIC-R over stated the monthly obligation by $70,521.18. Couple these
figures with the fact that the seven properties at issue generate over nearly $900,000.00 in
vearly income (Defendants” Deposition Exhibit O), not only were the RAME entities not
in default on-May 21, 2010, but there were not in default on August 16, 2010 when
control over the properties was wrongfully and maliciously converted from them through
an improper appointment of a receiver that violated all notions of due process.

During discovery Plaintiff admitted that the amounts claimed due in the various
demand letters dated May 21, 2010 were not only incorrect, but were also based upon
inadmissible hearsay. In particular, Jonathan Horowitz, Plaintiff’s Vice President of

Asset Management, testified as follows:

Q: You based getting a receiver without noticing a hearing on an alleged
default on the principal amount due, the loan payments that were due, correct?
Al That’s our position.

Q: And I’d ask for you to take a look at Exhibit 15. Can you identify Exhibit
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A: Appears to be a demand letter from my counsel to the obligors and the
borrower, RAME at Highway I-85 dated May 21, 2010.

Q: Now, on page 2 it identifies that the full amount of monies due and owing

in the principal amount of $295,843. Do you see that?
A: I see that.

Q And — and this is the demand letter on which you based the receivership
motion, correct?

Al If that’s what it says.

Q: You’'re asserting that that amount was due and owing and that RAME at

Highway -85 failed to pay that amount?
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A At that time, yes.

Q QOkay. How did you calculate that number?

A It was based on pay histories provided in the file.

Q: And can you identify those documents?

A If you have something to show me.

Q No, I don’t know. I didn’t see anything in your document production
to indicate that $295,843 was due.

A Well, if you don’t have a document to show me, T don’t know. I can’t
really opine. I’m just saying it would on what the letter says.

The fact is, Plaintiff did not provide the “pay histories provided in the file” during
discovery. Further, in support of its motion for partial summary judgment, Plaintiff failed to
properly authenticate the “payment history records™ it received from the FDIC and/or ONR
to show the demand letters were proper — which they were not.

[ndeed, during deposition, Mr. Horowitz confirmed he has absolutely no idea what the
proper amount on each loan was due. To wit:

Q: Okay. This is a document [Exhibit P] that you produced in this case,

which is a payoff statement from Quantum regarding Highway 1-85, and it’s got a

little RAME 1361 in the bottom left-hand comer. Do vou see that?

A: Yes.

Q: QOkay. What’s the — what’s the total unpaid principal balance as of

Noventber 12, 20107
A 288,108.81.

Q: Okay. Were any payments made to draw down the principal between May
21% 2010 and November 12, 20107
Al Without looking — well, looking beyond this, I don’t know ~ what is this

RAME at Highway I-857 I don’t know if there was any payments applied.
Obviously, the mount is less, so we took a more conservative amount to the
benefit of the borrower.

Q: ‘What do you mean a conservative amount?

A Well, we went with the lowest principal amount that’s displayed
ultimately on the — on the pay amounts after the default letters were sent. It
says 288,108. That’s the latest amount we showed from them. And I don't
know if since May through November here, because it doesn’t say it was provided
here, whether any payments were applied to reduce it from , say rent monies from
somewhere eise or anything like that. We had no payments from the borrower.

Q: So you think that you may have gotten rent payments directly in between
May 21%, 2010 and —
A Well, this is a vacant property, so there’s no rent to come from it, but —

Q: Right. So I'm trying to understand why is there a difference between
your demand letter and the payoff amount for the principal of this payoff
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statement from Quantum on November 12, 2010. Do you have any
explanation for that?

A Probably jnst because like I said before, the nnmber here, the 292,582
—well, that’s close to this, but it’s not exact. The 295,843 number you see on
Bates stamp 1364.

While “close” typically suffices for horseshoes and grenades, it should not when a
publically controlied company that enjoys a sweetheart deal with the FDIC tries to steal
$20,000,000.00 of real estate from developers that always acted in the utmost good faith
with its lenders. In fact, Plaintiff admitted its demand letter contained a false amount

alleged to be due:

Q: Okay. So again, why would vou use a balance as of July 2009 in your
May 21*, 2010 demand letter?
A: I don’t know why there’s a difference on here between the demand

and what the pay amount owes, but I would say that the amount owed now is
$288,108 principal.

Q: So the demand letter was incorrect in the dollar amount demanded?

Al 1t’s not consistent with what is here — what is on here.

Q: And as you sit here today, do you believe that your demand letter was ~ is
an accurate amount that was demanded, the 295,8437?

Al 1 think the demand letter is consistent with other documentation in Exhibit

P that shows that the amount - amount outstanding was 295,843, which is in the
letter, for example Bats stamp 1368, which is the last page of the summary. You
- call it again asset summary, is probably the best description for it, which says
the current principal is 295, So I don’t want to speculate on when this pay history
was reviewed, but in any event the amount on some of these documents show 295
and to err on the side of cantion the pay history ~ or rather the payoff statement
shows 288 as the lowest amount possible due. And that seems to be the
appropriate amount to ask.

Q: Well, actually, it’s higher than the amount due. You didn’t use the
comnservative number. Yon used the higher amount, 295,843 rather than the
288,109?

A Yeah, I can’t sav to why the letter is not consistent with the pay
history. I don’t recall why it’s different there.

The fact is, Plaintiff has absolutely no idea what the true amounts due are as to the seven

properties at issue.
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Bransen Patch, MD Group, LLC Testimony

The Honorable Robert R. “Randy” Neugebauer, Chairman
Michael Everett “Mike” Capuano, Ranking Member

Testimony For The Record On “Oversight OF FDIC's Structured Sale Program”
For the Hearing held May 16, 2012
House Financial Services Committee

Qversight and investigations Subcommittee
US House of Representatives, Washington, DC 20515

MD Group, LLC

3122-100 Fincher Farm Rd, Box 520
Matthews, NC 28105

Phone: 704-651-5939

Email: bpatch@blpatch.com
Bransen L. Patch, Managing Member — May 15, 2012 ‘éfwf/w ;7

FDIC, Lennar, Rialto Wall Street Deals Killing Jobs and Undermining Recovery

t am a small business owner and developer in the Charlotte Metro Area. | have worked in this
market for over 25 years and have successfully compteted many commercial, medical and
mixed-use projects. | am writing to share my story of the unfair treatment | have received from
Multibank 2009-1 CML-ADC Venture, LLC, the joint venture hetween the FDIC and Lennar
Homes/Rialto Capital Management, LLC.

In Fehruary 2008, | was constructing a 26,000 square foot medical building in Waxhaw, North
Carolina for the purpose of bringing much needed medical services ta this smail community.
The building’s shell was complete, feases and letters of intent were in place and tenant upfits
were ready to begin, when | received notice that MagnetBank, the bank financing my project
had failed and was taken into receivership by the FDIC.

On February 9, 2010, my foan was bundied with 5,500 other loans and sold for pennies on the
dotlar to Multibank 2009-1 CML-ADC Venture, LLC, of which the FDIC is a 60% stakeholder.
After numerous attempts at a workout and a year long legal battle with Multibank (FDIC-Lennar
Homes/Rialto}, my property was fraudulently foreclosed upon and sold in May 2011. At the
foreclosure sale, Muitibank (FDIC-Lennar Homes/Rialta) bid on my property for much less than
the amount of the original note. Now they are legally pursuing me for the deficiency. 1t's not
enough for them ta take my building; they want to steal my family’s livelihood, too. | have

Page 1 of 2
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spent well over 5200,000.00 in legal bills to defend myself and my family against these
predators, wiping out my entire savings and taking a second mortgage on my home. | don’t
understand how this can happen when 'VE WORKED SO HARD, HONORED MY CONTRACT
OBLIGATIONS and NEVER MISSED A PAYMENT.

{am not alone. | have met many others across the United States whose properties are also
being unfairly foreclosed upon by the joint venture between the FDIC and Lennar Homes/Rialto
Capital. Like me, these builders and developers had performing loans in good standing when
their banks failed them. Like me, they suddenly found themselves forced into foreclosure,

stripped of their property, and fighting deficiencies.

The FDIC's joint venture with Lennar Homes/Rialto Capital Management, LLC is purposely and
systematically damaging many small businesses and the families that depend on them. Please
stop the predatory practices of the FDIC and their partners.

End of Testimony

Page2of2
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Testimony - Robindale Industrial Park, LLC

In 2008, I bought a piece of property on Sahara and Boulder Hwy for $750,000. Shortly after [
purchased this property, Silver State Bank offered me a $4,000,000 loan so that | could start
construction on a commercial shopping center. Silver State Bank had also given me a $285,000
start-up construction loan. Three months into construction Silver State Bank went bankrupt.
Because of the bankruptcy, I was forced to pay the construction company approximately $400,000
out of pocket for the last payments application and to clear all the mechanic liens. When the FDIC
took over the loans, they demanded that I make the interest payments current and repay the start-
up construction loan. I was not able to repay any of these debts at the time and ! tried to negotiate
with the FDIC, but they said | must pay immediately otherwise they would not considering
extending the term of my note. Then I was forced to take out another loan at $1,120,000. From this
$1.2 million dollar loan, I paid the FDIC approximately $550,000 to clear the start-up construction
loan and accrued interest. Even though I repaid the start-up construction loan, the FDIC did not
release the collateral property from which the loan was given. Instead of releasing the collateral
property, the FDIC added this property to the $4,000,000 loan. The FDIC told me that after I made
the interest payments current they would work with me. Approximately a year later the FDIC did
not work with me and they ended up selling the note to Rialto. The first demand that Rialto made
was that I needed to fly to New York immediately to discuss the note. First, I contacted my attorney
get a better understanding of the situation. My attorney contacted Rialto and requested that we
should have a phone conference to discuss these matters. Rialto said that they will not discuss
matters over the phone and that is was mandatory to discuss matters face to face, My attorney and I
flew to New York for a meeting with Rialto which lasted 20 minutes and nothing was accomplished.
At this meeting Rialto said that they want the note paid in full. They also said that they do not care if
1 file for bankruptcy or take any legal action because they would still foreclose the property and
attacked every single one of my unencumbered assets to pursue any deficiencies. I was under the
impression that the meeting was intended to discuss a plan to pay the note in which both the lender
and borrower are comfortable. Instead, the meeting was intended to threaten me into paying off the
note immediately. My attorney and consultants have been sending Rialto many proposals in the
attempts to resolve this issue. Rialto keeps rejecting my proposals and they are not being
responsive. About 1 month ago I received a notice of foreclosure. At the time I received the
foreclosure notices, I assumed Rialto and I were still in good faith negotiations. It seems that they
have no problem rejecting my proposals, but they will not give me an idea as to what they are
willing to accept. Please keep in mind that this property is only 53% complete. This building has
been sitting for approximately 3 years in terrible weather conditions. The building has been subject
to vandalism, copper thief, and etc. As the building continues to deteriorate, I pay about $500 per
month to have the graffiti cleaned subject to the county requirements. I also have many other
expenses such as property taxes, equipment storage, insurance, and fence rental. I am not asking
Rialto or the FDIC to sell me back the property at pennies on the dollar. It is my wish to work out
some kind of deal that is both beneficial to the lender and affordable for the borrower, Due to the
damage that the building has received, the cost to complete the structure keeps rising. | would like
to complete the construction as soon as possible and generate revenue in order to make payments
to Rialto.
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13930 N. Dallas Parkway, Suite 400, Datlas, TX 75248
() Phone 972-361-8086 | Facsimile 972-361-8005
LIPA www IntgitivePAC com

. C InteitivePAC
Intuitive

Processes and Congrols
www.intuitivePAC.com

June 14, 2012

Office of Congressman Lynn Westmoreland R-GA 3" Dist.
Attn: Elfen Johnson
2433 Rayburn House Office Bidg.

cc: House Committee on Financial Services
Attn: Gisele G. Roget
2129 Rayburn House Office Bidg.

cc: Office of Congressman Randy Neugebauer R-TX 19" Dist.
Attn: Erik Johnson
1424 Longworth Bldg., 202-225-4005

Congressman Westmoreland,

IntuitivePAC, LP {“IPAC"} is please to present this letter along with the following pages for inclusion in
the record of the May 16, 2012 2:00 p.m. hearing on the FDIC’s Structured Transaction Program held
by the House Financial Services Committee, and specifically its investigations and Oversight
Subcommittee. The professionals of IPAC have extensive prior experience helping the FDIC achieve
better than “pool sale” returns on over $4 Billion in loans by achieving compromises between borrowers
and the FDIC. IPAC believes this approach to maximize FDIC's returns white preserving the small
businesses which are the foundation of our economy. The following pages embody a current, real time
effort by IPAC to achieve in its representation of borrowers what IPAC’s key professionals, prior to the
formation of IPAC, achieved while serving the FDIC as resolution assistance contractors. IPAC submitted
a question to various committee and subcommittee members just prior to the May 16 hearing. That
question has been revised and is included below, to be followed by additional remarks concerning the
remainder of this 50 page submission (inclusive of this letter and spreadsheet exhibit).

f. QUESTION :
If it could be demonstrated that...
either... (1) a submitted Offer in Compromise, if approved, would likely produce
a better return than sale of the debt in a pool sale;
or.. (2) with reasonable negotiation, and no additional cost, an agreed

compromise amount could be reached that would likely produce a
better return than sale of the debt in a pool sale;

and that the pursuit of options 1 and/or 2 above, on a regular basis, could
potentially have a positive impact on FDIC’s efforts to restore the
coverage ratio to more acceptable levels, and perhaps reduce the time
to reach a 1.35% coverage ratio to significantly fess than 8 years;

then shouidn’t FDIC manifest an inclination toward compromise, even if the
reduction sought exceeds 15%?
1. EXPLANATION:
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Assets of a ciosed bank that are not purchased by an acquiring institution will eventually be soid per DRR
guidelines, most to be auctioned off to approved bidders in pools sales. An exception to this end resuit
is for the FDIC to compromise a given debt with the borrower. Compromise is better for the borrower
because, in addition to reducing the borrower’s debt, it allows the borrower an opportunity to select a
fien holder whose business practices are more consistent with, and complementary to, its own.
Compromise can also create advantages for the FDIC, consistent with its mandated objective of
maximizing the return to the receivership. More specifically, compromise leads to a higher sales price
for a given asset than the same asset would bring in a pool sale. Of course, inclusion of a seriously
distressed asset in a poo! of better loans can lift the value of the mare toxic loan; however, the converse
istrue as well. A comparison of compromise to sale, observing distinctions on a loan by loan basis as
well as distinctions between the two approaches over time and with a cumulative analysis, will very
likely demonstrate that compromise can significantly increase returns to the FDIC, and consequently the
American taxpayers, when viewed over time and aid it in reaching a 1.35% coverage ratio significantly
sooner than what is currently estimated. Compromises approved during the receivership of Franklin
Bank, S.S.B., Houston, Texas evidence the positive returns generated for the FDIC through compromise.
(Records are available and can be provided almost immediately.) Parties that do not benefit from
compromise may include the sales agent entity that prepares asset pools for bid, the private contractor
assisting the FDIC with the resolution of the receivership estate, and the fund that wins the bid and
acquires the soid assets.
In contrast, the sale of a borrower’s debt in a pool sale places it in the hands of a fien holder who
typically wants only to foreclose on the underlying asset and is unwilling to provide any discount of the
debt to the borrower. Furthermore, FDIC’s returns tend to be less from the sale of assets in a pool sale,
and this tendency, which is significant, can be demonstrated through a proper analysis of pool sale
historical data as compared to that accomplished at Franklin Bank, S.S.B, Houston, Texas and those
compromises proposed by borrowers of Tennessee Commerce Bank.
Tennessee Commerce Bank went into receivership January 27, 2012. The acquiring institution under a
loss share agreement ~ Republic Bank — has purchased at least 20% of the bank’s loans. The remaining
loans are now held by FDIC as Receiver and are destined to be auctioned at pool sate. Certain borrowers
of TCB whose foans were not acquired by Republic Bank have submitted offers in compromise, requests
for restructure, or other requests that FDIC take certain authorized actions.
Testimony at subcommittee hearing has evidenced FDIC’s reluctance to prioritize compromise as an
effective solution.

HL. Possible Answers

Yes, FDIC should manifest such an inclination. FDIC should memorialize this inclination in the form of a
directive or memorandum. By way of an example, FDIC manifests an express disinclination to use its
power of Repudiation, only implementing it as an act of iast resort. This disinclination toward the use of
Repudiation is memorialized by directive and/or memorandum delivered to the various receivership
personnel and resolution assistance contractors. in like manner, an inclination toward compromises
that, while they may be greater than 15%, could reasonably be believed to achieve a better economic
result to FDIC than sale of the compromised assets at pool sale, should be memorialized by directive
and/or memorandum delivered to the various receivership personnel and resofution assistance
contractors. FDIC should provide sufficient information about their budget, specifically as it relates to
achievement of the 1.35% coverage ratio anticipated in about 8 years, to allow a valid comparison and
revision of FDIC’s estimate upon proper analysis of the potential impact of adopting a policy that favors
compromise and allows reasonable offers the opportunity to be considered, deliberated, and approved
where appropriate.
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The pages that follow contain cases, in the format used by FDIC to support each decision made with
respect to a borrower’s debt, which have been prepared by IPAC on behalf of the borrowers who have
engaged IPAC to aid them in submitting offers in compromise to FDIC. immediately following this cover
letter is a chart showing the 12 borrowers of the former Tennessee Commerce Bank which IPAC is
assisting. The chart also indicates the individual cases IPAC has prepared on behalf of those borrowers
to accompany each offer. Not all cases have been included in the following pages since this submission
has been limited to 50 pages. One case, prepared for Capital Leasing and Finance, inc., has been
provided in its entirety to show exactly what a submitted case looks like. The remainder of the cases
included have been reduced via spacing adjustment and deletion of text refated to offers to purchase
and other matters not material to the committee’s efforts, and we have attempted to clearly indicate
where such deletions have been made. For two borrowers, we have not included a case though one has
been prepared for each of them; they are represented on the chart. For one borrower, two cases are
included, one of which is actually a hybrid of two cases that were actually submitted separately;
explanation is provided in the case.
It is our sincere belief, and actual experience, that our efforts benefit both the borrower and the FDIC
and we are prepared to assist interested members of Congress in demonstrating this. Key individuals
within IPAC are introduced below. Thank you for this opportunity to contributing our understanding to
the committee’s efforts.

At your service,

William K. Peebles
William K. Peebles is managing partner of IPAC and a champion of the benefits of compromise, having
been pursuing such solutions since the closure of Netbank in Alpharetta, GA. He is primarily responsible

for negotiations. This is his vision.

Matthew E. Haddock is manager of client refations for IPAC, and is primarily responsibie for the pages
that follow, including their construction and credit analysis. These are his words.

Daniel Duplantis has on many occasions served as a subject matter expert to the FDIC and is primarily
responsibie for valuation anatysis. These are his numbers.

Special thanks to Scott Warren, asset manager and IPAC employee.
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April 30, 2012 Case No.:
Log No.:

MEMORANDUM TO: Receiver-in-Charge

FROM: (Case Author’s Name, Title)

Loan Officer, Title

SUBJECT: DRR, Jacksonville Field Operations Branch
10423, Tennessee Commerce Bank, Franklin, TN
In Receivership: January 27, 2012
Asset Number: (7022, P-3388, et al.) ($1,441,955.07-BV)
Asset Name:  Capital Leasing and Finance, Inc.

RECOMMENDATION:  That authority is granted to:

1. Compromise Asset by accepting $502,881.83 representing 34.875% of the outstanding
balance ($1,441,955.07 as of April 26, 2012), as full settlement of the principal obligations.
B1()

2. Write off the remaining principal balance, accrued interest, and all other fees after settiement,
and release any and all collateral serving as security for the debt. B25(1)

Issue 10997  Yes X ) No
(Case Author’s Name, Title)Date Robert W. Chamberlain Date
RAC, Loan Officer, Title Receiver-in-Charge

FDIC/DRR

APPROVED UNDER DELEGATED AUTHORITY: Bl (i) & B25 (i)

Receiver-in-Charge
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Asset Asset Name Book Value Accrued Int.  Collateral Value*  Prior Lien **
Number

7022, P- Capital $1,441,955.07 Paid Monthly  $0,000,000 as is N/A

3388 & See  Leasing & $0,000,000 quick

Exhibit 3 Finance, Inc.

*  Footnote
** Footnote

EXECUTIVE SUMMARY:

Tennessee Commerce Bank (“TCB”) provided financing to Capital Leasing & Finance, Inc.

(“Borrower™ or “CL&") through two separate Revolving Lines of Credit totaling $2,750,000.

Loan P-3388

Loan number P-3388, originated November 1, 2008 in the amount of $2,500,000, provided truck
and equipment lease financing to CL&F’s clients. The UPB on loan number P-3388 may be, and
likely is, redundant and duplicative to the aggregate UPB on 102 individual promissory notes as
described in more detail in the “Description of Assets™ section below. The aggregate UPB of
these 102 loans, or synonymously the UPB of P-3388, is approximately $1,254,457.41, leaving
an unfunded commitment of approximately $1,245,542.59. Borrower has not executed the “No
Fund” letter with respect to either these 102 individual promissory notes or Loan P-3388.

Loan 7022

Loan number 7022, originated April 30, 2011 for $250,000, made up for any payment
deficiencies from delinquent customer payments to CL&T and covered any other miscellaneous
operating expenses. With a UPB of $187,497.66, this loan carried an unfunded commitment

through January 27, 2012, the bank closure date, of $62,502.34. Borrower signed the “No Fund”
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letter sent from the FDIC March 9, 2012 although the circumstances of its execution, as further
described in Holly Paetz’s affidavit, may bring into question its enforceability. See Exhibit 1,

Affidavit of Holly Ann Paetz, April 27, 2012.

The combined book value of the assets described above is $1,441,955.07 plus accrued interest.
Loan 7022 (BV $187,497.66) matures April 30, 2012 —today. The remainder of the combined
book value, being actually comprised of 102 individual small loans, has multiple maturity dates
ranging from the earliest of May 17, 2012 to the latest of October 29, 2016. All loans are
current. Borrower is arranging financing for the takeout through XMI Financial Services, L.L.C,
in an amount sufficient to finance Borrower’s offer herein of $502,881.8 representing 34.875%
of BV as full satisfaction of Borrower’s entire indebtedness. The takeout letter from XMI
Financial Services, LLC will be forwarded as soon as it has been received by Borrower. The
Borrower’s offer represents the highest value as detailed later in the case and provides the FDIC

with the quickest resolution of this asset.

It is recommmended the FDIC approve this case authorizing the compromise of Asset Numbers
7022, 3388, and the multiple assets listed on the exhibit attached to this case as Exhibit 3, and
release the collateral in exchange for $502,881.83; and write off the remaining principal balance
and all additional interest and fees.

DESCRIPTION OF ASSETS:

Borrower: Capital Leasing & Finanee, Inc. Borrower: Capital Leasing & Finance, Inc.
Line of Credit $250,000 Line of Credit $2,500,000
See also Spreadsheet of 102 individual
* Loan Number: 7022 foans attached hereto as Exhibit 3, which
® Origination Date: 04/30/11 are believed to be duplicative and
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e  Maturity Date: 04/30/12 redundant to the UPB on this Line of

e Loan Amount: $250,000 Credit

e Current Balance: $187,497.66 e Loan Number: P-3388, et al.

» Unfunded Commitment: $62,502.34 e Origination Date: 11/01/08

o Interest Rate: 6.25% « Maturity Date: Multiple — see Exhibit 3

* Accrued Interest: Paid Monthly e Loan Amount: $2,500,000

e Status of Loan: Current e Current Balance: $1,254,457.41

* Collateral: 102 Transactions/leases and * Unfunded Commitment: $1,245542.59
related equipment + Interest Rate: Prime +.50% Floor =

¢ Date of and most recent valuation of the 6.25%
collateral: FDIC Appraisal Review * Accrued Interest: Paid Monthly
HEIRRE S did e Status of Loan: Current

» Guarantor: Holly Ann Paetz » Collateral: 102 Transactions/leases and

related equipment (See Exhibit 3)

¢ Date of and most recent valuation of the
collateral: FDIC Appraisal Review
R S

¢  Guarantor: None

CL&F is an equipment leasing company that focuscs on the over-the-road trucking industry,
specifically geared towards the small, independent trucker. Many of CL&F’s customers can be
categorized as “B grade” or “alternative grade” credits. CL&F has successfully carved out a
niche in the truck leasing business due to many lenders applying increasingly stringent
underwriting guidelines dictated by the depressed economy. Although very labor intensive, this
niche market has proven a successful formula for CL&F. Each customer relationship has been
based on a comprehensive knowledge of the credit and customer history. CL&F does not lend
solely based on a credit score; they take the time to understand the full scenario and custom tailor
cach decision. An Affidavit of Holly Ann Paetz, owner of CL&F, is attached hereto as Exhibit 1
to aid in understanding the history and function of this credit facility, as well as the
circumstances that have occurred since bank closure.

At the time of bank closure, TCB held 102 individual promissory notes in the name of CL&F

secured by 102 individual leases between CL&F as lessor and multiple individual lessees. See




188

Exhibit 3a, CL&F Receivables, April 27, 2012. Each time CL&F entered into a lease
transaction, CL&F submitted a lease package to TCB along with a note and security instrument
package. TCB advanced funds to CL&F based on the total amount of payments to be collected
during the lease term. Fach leasc and loan package for all 102 Joans was executed using uniform
documents. The entire loan and leasc package for David F. Sellers as the lessee, CL&F as the
lessor/borrower, and TCB as the lender is attached hereto as an examplc. See Exhibit 4,
Promissory Note, January 17, 2012, together with Assignment of Equipment Lease, Leuse
Agreement, and ancillary documents. The lessees remit monthly payments to CL&F pursuant to
the 102 leascs. CL&F remits individual payments to TCB pursuant to the 102 loans. As
structured, CL&F earns a payment spread on each of the 102 monthly payment remittances. The
number of leases CL&F could usc as security for individual notes was subject to a cap in the
aggregate of $2,500,000. To evidence this cap, CL&F and TCB executed Loan P-3388
discussed below. The parties eventually determined there was no need to rencw this note and
continued to observe the $2,500,000 cap. Attached is recent evidence—in this case
$1,501,302.67—of the additional commitment available with respect to these individual loans.

See Exhibit 3b, Balance Sheet, December 14, 2011.

Loan P-3388 has been described previously herein as being redundant and duplicative to the 102
individual loans in Exhibit 3. This conclusion is based on the Borrower’s understanding of the
evolution of this credit as well as the documents in Borrower’s possession and attached hereto.
This loan began as a $300,000 line of credit in September 2003. Over the years, this loan was
renewed, extended and increased, eventually to the amount of $2,500,000. The last renewal in

Borrower’s possession was executed in November of 2008 and shows a maturity date of
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November 1, 2009. See Exhibit 5, Change in Terms Agreement & Commercial Security
Agreement, November 1, 2008. 1tis the belief of Holly Paetz, owner of CF&L, that no payment
was directly applied to TCB to Loan P-3388. Being unfamiliar with the bank’s accounting and
reconciliation procedures, she is uncertain whether this loan was actually renewed at its maturity.
Her understanding is that her company’s debt on the 102 individual loans is now synonymous
with the debt on Loan P-3388 or, in the alternative, that Loan P-3388 is no longer an enforceable

debt instrument.

Loan number 7022, a revolving line of credit in the amount of $250,000 exceuted April 30, 2011,
provided “gap fill”" for the times borrowers went delinquent on their monthly payments. See
Exhibit 6, Promissory Note, together with Commercial Guaranty, and ancillary documents, April
30, 2011. This was the mechanism that insured CL&F was never late on its monthly obligation
to TCB, regardless of the performance of Borrower’s clients. It matures April 30, 2012, is
personally guaranteed by Holly A. Paetz, and carries an unfunded commitment of $62,502.34.
Borrower executed a “No Fund” letter submitted to her by the FDIC which may purport to
eliminate the possibility of drawing furthér funds from this line of credit. However, the
circumstances of its presentation, including a phone conversation between Ms. Paetz and an asset
manager believed to be employed by the private RAC contractor on behalf of the FDIC, may
raise questions of its enforceability. Thesc facts are set forth in the Affidavit of Holly A. Paetz

previously referenced.

The 102 individual foans shown on Exhibit 3, Loan 7022, and Loan P-3388, if it is even a “live”
document, are all current. All loans are in the name of a single borrower: Capital Leasing &

Finance, Inc. The smaller of the two loans, Number 7022 is personally guaranteed by Holly Ann
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Paetz. As for the 102 individual loans, they carry no personal guaranty on the part of Holly Ann
Paetz; however, each individual lease transaction provides for the personal guaranty of the
executing lessee which may, by assignment, extend to TCB, and therefore FDIC, as the holder of

the debt secured by the leases.

BACKGROUND:

Dhue to the nature of the business of CL&F, borrowing monies to re-loan to their customers, it
has become increasingly difficult to find a lender to step into the shoes left by the closure of
TCB. As stated in Holly Paetz’s affidavit, most banks have now enacted a new policy of not
lending to firms that resell those funds. In some instances banks have decided to exit lending on

the transportation industry as a whole. This has left CL&F in a difficult spot.

With the closure of TCB, and other banks exiting the sector, revenue for CL&F has been
drastically reduced, approaching half of what it was prior to bank failure. CL&F is forced to turn
away new and repeat customers seeking financing, not to mention that when combined with the
standard lease runoffs, the outlook is bleak for the continued survivability of this company
without a significant reduction in UPB which will allow CL&F to move this facility to a new
lender, providing additional financing capacity wbich in turn will allow them to capture and

retain business. Without this CL&F will be forced to close their doors.

One of two loans with TCB, Loan 7022, was drawn on whenever CL&F had a no-pay or a slow-
pay customer. This facility “filled the gap” until CL&F could collect payment and resolve the
situation. With this credit facility no longer advancing when needed, due to the bank’s closure

and execution, albeit circumspect, of the FDIC’s No Fund letter, CL&F is now forced into

10
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making up that difference from monthly cash flow or capital reserves, placing a tremendous

burden on the company, which cannot be sustained.

DISCUSSION:

Several factors come into play in the valuation of this asset. The analysis is the same for the 102
individual loans as it is for Loan P-3388 so no distinction is made in this discussion section
between the two. The fact that there are 102 individual loans to CL&F instead of a single loan to
CL&F secured by 102 leases essentially makes CL&F a “servicer” with respect to TCB/FDIC.
Applying this analogy, potential purchasers of FDIC pool sale assets will generally pay
substantially less for assets where they are unable to act as servicer of the debt they just

purchased.

The value of the underlying collateral (over-the-road tractors, trailers, and/or equipment) for
these 102 leases does not support the current UPB which also reduces the potential payment by a
pool purchaser. CL&F did not lease new tractors, trailers, and equipment, it lease used. Further,
when repossession of the collateral is required, a substantial amount of recovery resources will
be expended in locating, acquiring and transporting the equipment. This type of collateral
potentially can be spread across the country. Again, potential pool purchasers give little value

when the above circumstances are presented as part of a pool.

Original Financials Current Financials (12/31/2011)
Capital Leasing & Finance, Inc, Capital Leasing & Finanec, Inc.
s Cash: § .
e Cash Equivalent: § e Cash: 516,630
e Total Assets: § . Cash Equivalent: §_ 86,750
* Total Liabilities: $ . Total Assets: $ 1,789,607
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» Net Worth: § e Total Liabilities: $_1,682,709_
o Net Worth: $§ 106,898
Original Financials Current Financials (12/31/2011)
Holly Paetz Holly Paetz
s Cash: § e Cash: § 18.000
s Cash Equivalent: $ s Cash Equivalent: § 0
e Total Assets: $ o Total Assets: § 1.531.600
s Total Liabilities: § e Total Liabilities: $§ 707.268
e Net Worth: § e Net Worth: $ 824332

Borrower’s and Guarantor’s Financial Statements do not warrant alternatives to the Receivership
for resolving this asset. See Exhibit 7, Borrower’s Tax Returns, 2008-2010; see also Exhibit 8,
Borrower’s Year-end Balance Sheets, 2009-2011; see also Exhibit 9, Personal Financial

Statement of Holly A. Puetz, April 9, 2012.

Borrower maintains little hope in staying in business without a reduction in UPB allowing for a
refinance with another lender. Even with the benefits of a minority-owned business, Borrower
has found banks unwilling to refinance this portfolio at its current UPB. Considering the above,
the benefit of a substantially and warranted reduction in UPB will give a female-owned small
business the desperate help needed to stay in business. Furthermore, by the FDIC granting this
request for compromise, the FDIC is directly fueling the over-the-road truckers that without
CL&F, would find themselves facing little access to credit which they also need to stay in
business. These small business owners call CL&T every week asking “Has anything changed?
Can you help us out again yet?” Borrower submits this Offer in Compromise of $502,881.83
which produces a much higher economic recovery for the Receivership and thus should be
accepted.

The unfunded commitment of $1,245,542.59, supported both by written agreement and course of

business dealing, is almost equal to the current UPB and if not repudiated, will reduce the
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effective balance almost to zero when being bid on in a pool sale. Purchasers must consider the
high costs of recovery, when needed, the continual depreciation of used and steadily devaluing
assets, the presence of an unfunded commitment virtually equal to the UPB, the absence of a
guarantor on the note; all of which has a direct and negative cffect on price. Historically,
credits that present with these issues command a near zero price.

CONCLUSION:

The settlement offer of $502,881.83 produces a higher economic recovery for the Receivership

and thus should be accepted. Additionally, a modification of the loan will not be required of the

Receivership.
EXHIBIT —i
Concurrence Signature Page

Concur: Concur:
First Last Date First Last Date
Asset Manager Project Manager
RAC RAC
EXHIBITS:

1. Affidavit of Holly Ann Paetz - April 27, 2012

2. Takeout Letter from XMI Financial Services, LI.C

3. Capital Leasing & Financing Receivables- April 27, 2012

4. Promissory Note & Lease Agreement, January 17, 2012

5. Change in Terms Agreement, Nov. 1, 2008

13
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Promissory Note, Commercial Guaranty, ancillary documents, April 2012
Borrower’s Tax Returns — 2010, 2009, 2008

Borrower’s Year-end Balance Sheets — 2011, 2010, 2009

Personal Financial Statement of Holly A. Paetz - 2012



195

April 24, 2012 Asset Number:  ##### - $7,859,278.42-BV
Asset Name: A+ Storage Downtown @ the Guich, LP

RECOMMENDATION: Compromise Assct by accepting $4,300,000.00 representing 54.71%
of the outstanding balance ($7,859,278.42), as full settlement of the principal obligations. B1 (i)

EXECUTIVE SUMMARY: Tennessee Commerce Bank (“TCB”) provided financing of
$7.,898,814.00 to A+ Storage Downtown @ the Gulch, LP (“Borrower™ or “Downtown™) on
October 18, 2011 to refinance two prior TCB acquisition and construction loans, loan # 11040 in
the amount of $7,448,814.62 and loan # 15821 in the amount of $450,000.00 respectfully. The
original loans financed the acquisition and development and conversion of an old warchouse into
a 556 unit storage facility near Nashville (Downtown), Tennessce. The loans were fully drawn
and construction completed in May of 2008. The Downtown storage facility opened in June
2008.

The facility consists of a single loan with a book value of $7,898,814 and the loan is current.
The note is subject to an interest rate of 6.0%. Despite absorption rates that are more than 57%
below budget projections, Borrower has continued to make timely payments. The loan matures
October 18, 2015 with a final balloon payment of $7,371,858.93. Borrower has obtained
alternate financing as evidenced by the exhibited commitment letter from Pinnacle National
Bank. See Ex. I, Commitment Letter, April 27, 2012. The take out bank’s commitment is
$4,300,000 representing 54.71% of BV as full satisfaction of TCB’s entire indebtedness. The
Borrower’s offer represents the highest value to the Receivership and provides the FDIC with
both the best and quickest resolution of this asset.

It is recommended the FDIC approve this case authorizing the compromise of this Asset and
release the collateral in exchange for $4,300,000; and write off the remaining principal balance
and all additional interest and fees.

DESCRIPTION OF ASSETS: Borrower purchased an existing warchouse in an urban area
close to downtown Nashville, Tennessee and converted it into a storage facility. The 556 unit
storage facility opened in June of 2008 after 7 months of construction. For the acquisition, TCB
provided financing with Loan Number 15821. TCB provided the funds to complete the facility
with Loan Number 11040. Both of these loans were later refinanced with the loan that is the
subject of this casc. See Ex. 2, Disbursement Request and Authorization, dated October 18,
2011.

To accomplish this refinance, Borrower exccuted a promissory note on October 18,2011 in the
amount of $7,898,814.00 payable to TCB. See Ex. 3a, Downtown @ the Gulch Promissory
Note, October 18, 2011; see also Ex. 3b, Business Loan Agreement, October 18, 2011. The note
is subject to an interest rate of 6.00%. Monthly payments of principal and interest began on
November 18, 2011, in the amount of $45,000.00 that have since increased to $51,500.00 on
April 18, 2012 and there is a final balloon payment in the amount of $7,371,858.93 on the
maturity date of October 18, 2015. The completed 556 unit storage facility serves as collateral
for this loan. The loan is personally guaranteed by Thomas H. Pierce.

BACKGROUND:
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Borrower has remained current since bank closure on January 27, 2012, despite absorption rates
of 57.2% less than budgeted projections. Evidence of Insurance is in effect and attached. See Ex.
4, Certificate of Liability Insurance, dated April 17, 2012.

DISCUSSION: Subject property is income producing and therefore, capitalization of the net
operating income is the best indicator of value. Using net income for 2011 of $443,463
capitalized at 9% indicates a Fair Market Value of $4,900,000. Applying for a new loan to take-
out the Receivership will require Debt Service Coverage Ratio of 1.2% and requires a loan
amount of $4,298,535. Consequently, borrower has proposed a Compromise Offer of
$4,300,000. Borrower’s and Guarantor’s financial statement does not warrant the pursuit of any
losses incurred by the Receivership as eurrent market conditions have deteriorated their financial
statements.

The Downtown location was built close to the central business district of Nashville, Tennessee.
The land and warehouse were purchased at the top of the market and prices for like properties in
the immediate area havc been cut in half duc to the recession. Several nearby high-rise condos
and apartment complexes were completed in 2008 and were initially 90% sold out or leased. The
recession caused 80% of those commitments to back out and many of those condos were sold at
auction. Two (2) of the four (4) high-rise complexes were bankrupt and several other planned
projects were cancelled. In 2010, one (1) mixed-usc apartment complex in The Guich, a 10 Story
undeveloped 123 acre property sold for half the original acquisition cost. The property sold for
$1.75 million (all cash) and was 50.72% of the original cost $3.45 million in 2008. The property
is .30 miles from the Downtown storage property.

Conversion of an older facility tends to increase costs over new construction. Other factors, such
as access to the greater demand that comes with being located in a central business district, often
justify these increased construction costs. With respect to this specific project, structural issues
in this old warehouse dictated that all phases of this warehouse conversion be built out at oncc,
increasing the initial debt substantially. Increasing costs of taxes, insurance, and utilities
burdened this facility with an additional $25,000 in monthly expenses. Borrower anticipated
absorption in the 99% range. Requests for home building permits, the strongest indicator of
future absorption for storage facilities, dropped dramatically, existing demand for supplemental
storage disappeared, and anticipated demand never materialized. The operating budget
forecasted leasing 19 units per month (228 annually). Actual leases were drastically lower than
budgeted. In the last 24 months only 191 units have been leased, 265 less than predicted. This
represents a 57.2% shortfall from budgeted estimates. Delinquencies have increased by 78%
since 2010, and actual absorption rate is 41.8% on anticipated performance.

Typically in the self storage industry stabilization can be reached within two years, but this
facility has been open almost four years and has not reached stabilization. At the time of TCB's
failure, the Downtown storage facility was not generating enough income to successfully find
alternative financing for the outstanding balance. With occupancy rates and net operating
income at minimal levels, Borrower is unable to obtain new financing unless granted a
significant principal reduction on the outstanding balance.

No alternatives are available other than placing the loan in a proposed pool sale. Based on this
information, accepting the current offer of $4,300,000 yields a higher return to the Receiver.
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June 15,2012
Asset Number: 7764  ($2,940,000-BV)
Asset Name:  BORROWER

RECOMMENDATION:
Compromise Asset by accepting $450,000.00 representing 15.31% of the outstanding balance
($2,940,000), as full scttlement of the principal obligations. B1(i)

EXECUTIVE SUMMARY:

Tennessee Commerce Bank (“TCB”) provided financing of $2,950,717.73 to BORROWER
(“Borrower™) on April 30, 2010 to finance Borrower’s acquisition, rehabilitation, and expansion
of the shopping center located at [ADDRESS], [CITY], Tennessee. Community First Bank &
Trust (“Community First™), of Columbia, Tennessee, actually originated the loan in the total
amount of $11,802,870.92 and sold a 25% participation interest to TCB. Community First,
currently under a consent order, remains the lead bank. The loan was fully drawn and all
planned rehabilitation and cxpansion was completed in March 2012.

The book value of 100% of the asset is $11.760,000.00 (as of April 1, 2012) including all
accrued interest. The book valuc of TCB’s 25% participation interest is $2,940,000.00. The
loan matures April 30, 2015 and is current. Borrower has obtaincd alternate financing as
evidenced by the exhibited commitment letter from USB. The take out bank’s commitment is
$450,000.00 representing 15.31% of BV as full satisfaction of Borrower’s entire indebtedness to
TCB. The Borrower’s offcr represents the highest value as detailed later in the case and provides
the FDIC with both the best return and the quickest resolution of this assct.

It is recommended the FDIC approve this case authorizing the compromise of Asset Number
##### and release all collateral, including all additional collateral pledged subsequent to the loan’s
inception, in exchange for $450,000.00; and write off the remaining principal balance and all
additional interest and fees.

DESCRIPTION OF ASSETS:

Borrower buys underperforming properties and turns them into performing propertics. With
financing from Community First, a bank with which Borrowcer has maintained a long and
mutually beneficial relationship, Borrower purchased a shopping center in Columbia, Tennessee.
The shopping center was virtually vacant when Borrower bought it. Borrower rehabbed the
existing structure, added two large suites to it, and added two detached structures, one with four
suites and one with six suites. Today, only one suite in the entire center is vacant.

To finance the project, Borrower turned to its trusted lender, Community First, and executed a
promissory note payable to Community First in the amount of $11,802,870.92. See Ex. 2,
Promissory Note, April 30, 2010. At some point, Community First sold a 25% participation
interest in the loan to TCB. Payments originally included principal and interest but a
modification converted the loan to interest only until this past April 1, 2012, when the loan
converted back to P&I with an interest rate of 5.9%.

The loan is personally guaranteed by [Mr.] Borrower and his wife, [Mrs.] Borrower.

17
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There are several properties that serve as security for this loan and each is identified below.

Subject Shopping Center

The shopping center at 1412 Trotwood Avenue in Columbia, Tennessee is the primary collateral
for this loan as well as its purpose. See Ex. , TITLE, April 30, 2010 (security document not
presently available to Borrower). There are 53 units (including a billboard) serving 46 tenants;
only one space is currently vacant. Tennessee Career Institute, Good Will, Family Dollar, two
restaurants, and a sporting goods store, each operated by local and regional business owners,
serve as anchor tenants,

9 Vacant Alabama Lots

As additional security for the subject note, and on the same date as the subject note, Mr.
Borrower and his wife, Mrs. Borrower, granted to Community First a subordinate mortgage on 9
lots in [deleted] County, Alabama. See Ex. , Mortgage, April 30, 2010.  These are all
vacant lots in [deleted], Alabama that the Borrowers acquired previously. Community First’s
lien instrument states that it is subordinate to a “Future Advance Mortgage” of April 20, 2007 in
the amount of $70,000. For tax purposes, Community First acknowledged that these Alabama
properties secured $165,240.20 of the subject loan. Tt arrived at this amount as follows: the
value of the Alabama collateral was $216,800.00; the value of all collateral securing the subject
debt was $15,415,800.00; the Alabama properties comprised 1.4% of the total collateral value
and so secured 1.4% of the total debt, which was $165,240.20. See Ex. __same # as Mortgage
above , Sworn Statement attached thereto.

1 Small Vacant [deleted] Lot
As additional security for the subject note, and on the same date as the subject note, [Mr.]
Borrower granted to Community First a mortgage on a single vacant lot located at [Address] in

[deleted] County, Tennessee. See Ex. , Deed of Trust, April 30, 2010.
BACKGROUND:

FDIC representatives, or an employee of a private contractor on the FDIC’s behalf, stated that it
would be selling its participated interest promptly, leading to the reasonable inference on the part
of Borrower that it had the power to do so. In reliance on this misrepresentation of the
Receiver’s ability to sell Borrower’s loan to an opportunistic investment fund salivating at the
thought of foreclosing on this asset after Borrower has done all the rehab, Borrower hired an
advisor firm, IntuitivePAC LP, a Texas LP (“IPAC”), to assist it in dealing with the effects of
TCB’s closure. However, after Borrower engaged IPAC, IPAC discussed with Community First
its participation interest and discovered that FDIC could not sell its participation interest without
the written consent of Community First. If Borrower had known this fact, it would not have
engaged IPAC and incurred this additional expense.

Community First, as stated above, is the lead bank on the subject note in which it retains a 75%
participation interest. It is also the holder of the following three additional notes payable by
Borrower:

1. Original amount: $1,250,000.00; payoff as of June 8, 2012: $1,017,651.00
2. Qriginal amount: $1,750,000.00; payoff as of June 8, 2012: $1,535,724.00



199

3. Original amount: $2,622,900.00; payoff as of June 8, 2012: $1,774,627.00

Notes 1 and 2 above were originally secured by commercial property but each is now separately
secured by a group of residential lots. The change in collateral for these two notes is the result of
a swap between Borrower and another developer. Borrower was seeking to diversify its property
mix, which was previously all commercial, so it traded the commercial collateral for the other
developer’s significantly distressed residential lots. Borrower rehabbed the residential lots and
they are now generating income. The third note remains secured by commercial property. There
is no cross-collateralization as between the security for these three other notes held by
Community First and the subject participated loan.

DISCUSSION:

The additional collateral has minimal impact when determining the value of the collateral for this
loan: the degree of security provided by the Athens lots was limited by express acknowledgment
(see above) while the [deleted] County lot simply holds little present value, and in fact the costs
to foreclose on and hold the 10 vacant lots could exceed their value. Consequently, only the
shopping center is relevant to this discussion.

‘The economic performance of the shopping center must be taken within a historical context. A
snapshot taken today might lcad one to conclude this is a money making asset. However, the
property has been struggling for two years and has only recently begun performing, and even
“performing” should be defined. This is a “B” center with ”B” tenants. B tenants tend toward
underperformance, and this center is no exeeption, with many paying about 50% below market
rates. Truc, the center may not be experiencing the significant number of vacancies that have
plagued it in recent years. However, that single struggle is now replaced with two: (I) making
up for past losses and expenses with today’s revenue; (2) which means that the center continues
to be practically nonperforming until these losses are made up, despite its profitable appearance.
As a specific example, Borrower is $500,000.00 behind in property taxes. If not paid by
December 2012, the center will go to tax sale.

19
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June 8, 2012
Asset Numbers: 13648, 14046, 13821 (Non-Recourse) and
Multiple Additional Recourse Notes
($1,289,147.68-BV)
Asset Name:  Central Fleet Leasing, L.1..C.
RECOMMENDATION:

Compromise above referenced Assets by accepting $400,000.00 representing 31.03% of the
outstanding balance ($1,289,147.68), as full settlement of the principal obligations. B1(i)

EXECUTIVE SUMMARY:

Tennessce Commerce Bank (“TCB”) provided financing through eighteen (18) promissory notes
in the aggregate amount of $2,453,286.23 to Central Fleet Leasing, L.L..C. (“Borrower” or “CFL
LLC?) from March 2008 through December 2011. The 18 loans funded CFL LLC’s business of
acquiring over-the-road trucks and equipment and leasing them to end users. All of the loans
were fully funded. Two of the notes are non-recourse and the other sixteen notes are recourse.

The combined book value of the 18 loan assets is $1,289,147.68, including all accrued interest.
Three of the loans have already matured. The next of the loans to mature will mature on
September 11, 2012, one more will mature in Scptember, two mature in October, and the
reminder of the 18 loans mature in 2013 and 2014. Six of the loans are current and 12 of the
loans are not current by at least 30 days. CFL LLC has obtained alternate financing for the 18
loans as evidenced by the exhibited takeout letter from XXXXXX. See Ex. 1, Takeout Letrer,
June 2012. The take out bank’s commitment is $400,000.00 representing 31.03% of BV as full
satisfaction of CFL LLC’s entire indebtedness. The Borrower’s offer on the 18 loans represents
the highest value as detailed later in the case and provides the FDIC with both the best return and
the quickest resolution of these assets.

It is recommended the FDIC approve this case authorizing the compromise of the multiple assets
as listed on Exhibit 2 attached hercto and release all collateral in exchange for $400,000.00; and
write off the remaining principal balancc and all additional interest and fees.

DESCRIPTION OF ASSETS:

CFL LLC is an equipment leasing company that focuses on the over-the-road trucking industry,
specifically gearcd towards the small, independent trucker. Many of CFL LLC’s customers can
be categorized as “B grade” or “alternative grade” credits. Borrower has successfully carved out
aniche in the truck leasing business due to many lenders applying increasingly stringent
underwriting guidelines dictated by the depressed economy. Although very labor intensive, this
niche market has proven a successful formula for CFL LLC. Each customer relationship has
been based on a comprehensive knowledge of the credit and customer history. CFL LLC does
not lend solely based on a credit score; they take the time to understand the full scenario and
custom tailor each decision.

Between 2008 and 2011, CFL LLC originated leases as Lessor with various end users/customers
of CFL LLC as lessees. CFL LLC assigned cach of these leases as security for promissory notes
it executed in favor of TCB. Each of the Master Lease Agreements relevant to this case is
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identical and this fact has been confirmed by a review of each Master Lease Agreement. One of
these Master Lease Agreements is attached hereto as an example. See Exhibit 3, Central Fleet
Leasing, LLC Master Lease Agreement (CFL309 re Pilot Freight Service. Inc.), April 17, 2008.

Lease terms were typically for 3-5 years with a single automatic 1-year renewal provision unless
the lessee exercises the purchase option, which requires 180 days written notice. See Ex. 3,
Section 1, par. 2 & section 12. If not purchased, the lessee bears the cost of return but receives a
refund of the security deposit if it has fully performed. Worth mentioning, though minimal in its
potential economic benefit, is lessor’s discretionary right to charge lessee a $100 monthly
administrative fee; CFL LLC never charged this fee. See Ex. 3, Section 1, par. 3.

A review of several actual lease packages reveals that the underlying leases are personally
guaranteed by the lessee and it is assumed this is the case with each lease. See Ex. 4, Personal
Guaranty (CFL309 as in Ex. 3 above), April 17, 2008. However, CFL. LLC’s notes payable to
TCB do not carry any personal guaranty.

Promissory notes executed by CFL LLC are of two types: non-recourse and recourse.

2 Non-Recourse Notes: 1364 &, 14046:

There are two non-recourse notes-—13648 and 14046-—and they utilize an identical form along
with an identical assignment. One of these non-recourse notes, and its corresponding assignment
of the lease as security, is attached hereto as an example. See Ex. Sa, Non-Recourse Promissory
Note (CFL311-Sch. 2, Commercial Floor Care, LLC—Lessee), May 29, 2008, see also Ex. 5b,
Security Agreement and Assignment of Lease, May 29, 2008. The aggregate UPB of these two
non-recourse notes is $17,500.00.

The only exceptions to the express non-recourse provision applicable to these two loans (in
paragraph 5 of the note) are as follows: (1) Section 12 of the Security Agreement defines the
lease as a “Finanee Lcase™ under Alabama law (no real economic impact); (2) falsity of any
representation or warranty set forth in Section 5 of the Security Agreement; (3) violation of any
covenant in Section 7 of the Security Agreement; or (4) misapplication of proceeds.

The two non-recourse loans are not personally guaranteed; however, as stated above, each
underlying lease is personally guaranteed by the executing lessee which may, by assignment,
extend to TCB, and therefore FDIC, as the holder of the debt secured by the leases.

16 Recourse Notes:

There are 16 recourse notes. One of the notes, along with its related documents—Loan 14377
(M&H Pinestraw as Lessee)}—is missing from Borrower’s files and is assumed to utilize
documents identical to the other recourse notes. As for the rest of the notes, with one exception,
and with an assumption because six of the notes are missing their assignments, the notes and
security agreements are identical. An example of the uniform notes and assignments is attached.
See Exhibit 6a, Promissory Note, September 25, 2003; see also Exhibit 6b, Collateral
Assignment of Equipment Lease and Security Agreement, September 25, 2005. The aggregate
UPB of these 16 recourse notes is $1,271,647.68. Three of these recourse loans—14846, §214,
& 15730—-are already matured.
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The single note that uses a unique assignment (assuming the six missing security agreements are
identical to the ones available) is Loan 17005 (Everett Millcr as Lessee). See Ex. 7a, Promissory
Note, September 8, 2009; see also Ex. 7b, Assignment of Lease, November 14, 2011; see also Ex.
7¢, Master Lease Agreement, January 18, 2011. The dates of the documents just cited for Loan
17005 raise an obvious issue as to their correlation. The reason the dates do not coincide is
because the original lessee (not Everett Miller) defaulted on the lease and CFL LLC executed a
new lease of the same equipment to Everett Miller which it then assigned to TCB, via the unique
one page assignment, as security for the same September 2009 note cited above.

The uniform promissory note for these 18 loans contains a highly unusual event of default.
Among the customary default triggers—-nonpayment, breach of rep & warranty, BK—is the
following event of default that this author has never before seen in a promissory note appearing
at the top of page two in most instances, sub (h) in the “events of default”™ paragraph:
*“(h) the occurrence of any event or the presence or condition that causes holder in good
faith to feel insecure regarding the likelihood of its receiving orderly and complete
payment according to the terms of this note without proceeding against any collateral or
seeking payment from any guarantor, surety, or endorser . . .” See Ex. 7a, page 2,
subprovision (h).

While it’s not unusual for promissory notes to contain events of default that are tied to a note
holder’s assessment of present conditions and their impact on the likelihood of nonpayment, the
language just quoted is extremely broad and arguably without limit. Consequently, a purchaser
of these notes could draw the conclusion that all of these notes are in default, significantly
reducing their cstimated value.

Serviced by CFL LLC

The answer to the question of who serviced the underlying leascs is significant: if CFL LLC is
deemed the servicer, the value at pool sale is diminished; if TCB/FDIC is deemed the servicer,
that negative impact of the servicing question is neutralized. The answer to this question can be
found by contract and course of business dealing. A careful examination of the contractual
assignments and the parties’ almost daily interaction reveals that CFL LLC is, and shall remain
until amended in writing, the servicer of the underlying leases. Contractual obligations of CFL
LLC include the following: (1) payment of taxes, etc.; (2) insurance procurement; (3) perform as
set forth in lease, i.c., receive lease payments; (4) secure lessee’s performance. Furthermore,
CFL LLC has consistently performed functions relinquished by TCB, namely the pursuit of the
underlying collateral. In cvery instance where the underlying lessee has defaulted, CFL LLC has
respondcd by dealing with the lessec, forcelosing, auctioning, or finding a new lessec. Not only
was TCB completely passive in this arrangement, without exception, the parties discussed each
and cvery lecase default when it occurred, acknowledged that CFL. LLC would effect a solution,
TCB would forebear in the meantime (with extensions to the promissory note, or interest only
periods, when necessary), and they both agreed that at the very end, they would even everything
out with an accounting, dealing at that time with the financial gap both experienced in the
process.

Security
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The value of the security for these 16 loans—the underlying lcases and the leased equipment—is
severely diminished by slow pays, re-lets, along with resulting payments gaps, repo’s and no
pays without repossession. The 16 recourse loans are personally guaranteed by Doug Mills.

BACKGROUND:

CFL LLC provides financing to small business owners in the transportation industry who have
found it difficult to borrow from more traditional lenders. Of course, with the closure of TCB,
CFL LLC now finds it difficult to furnish this credit access to these small business owners. In
some instances banks have decided to exit lending on the transportation industry as a whole.
This has left CFL L1.C and its customers in a difticult spot.

With the closure of TCB, the closure of other banks that previously furnished credit lines to CFL
LLC, and the general exiting of other open banks from this sector, revenue for CFL. LLC has
been drastically reduced, approaching half of what it was prior to bank failure. CFL LLC is
forced to turn away new and repeat customers seeking financing, not to mention that when
combined with the standard lease runoffs, the outlook is bleak for the continued survivability of
this company without a significant reduction in UPB which will allow CFL LLC to move this
facility to a new lender, providing additional financing capacity which in tum will allow them to
capture and retain business. Without this CFL LLC will be forced to close its doors.

DISCUSSION:

Several factors come into play in the valuation of this asset. First, there are 18 individual foans
to CFL LLC secured by 18 lcases instead of a single loan to CFL LLC, with CFL LLC servicing
the underlying leases. Potential purchasers of FDIC pool sale assets will generally pay
substantially less for assets where they are unable to act as servicer of the debt they just
purchased.

Second, the value of the underlying collateral (over-the-road tractors, trailers, and/or equipment
and the leases thereof), which is actually two steps removed from TCB/FDIC, does not support
the current UPB which also reduces the potential payment by a pool purchaser. With one
exception (17006) CFL LLC did not lease new tractors, trailers, and equipment; it leased used.
Further, when repossession of the collateral is required, a substantial amount of recovery
resources will be expended in locating, acquiring and transporting the equipment. This type of
collateral potentially can be spread across the country. Again, potential pool purchasers give
little value when the above cireumstances are presented as part of a pool. As for the status of the
underlying leases, the discussion above demonstrates the low value of this security.

Third, despite the presence of Doug Mills’s personal guaranty on certain loans, specific events
that have occurred over the last several years, set forth below, along with Borrower’s and
Guarantor’s Financial Statements, do not warrant alternatives to the Receivership for resolving
this asset. Three critical events have occurred that negatively impact the borrowing entity, as
well as owner Doug Mills individually, that will make it extremely difficult for FDIC to recover
anything beyond the collateral: (1) an embezzlement of $1,250,000 during 2009-2010; (2) a
$3,500,000 accounting error discovered in 2011; and (3) fraud by a customer in 2009 which
caused almost $400,000 in damages. Detailed descriptions of these events and their impact—not
the least of which was that CFL LLC had to borrow funds from other sources to make up for
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these losses—along with other information regarding CFL LLC’s business operations, are set
forth in Doug Mills’s affidavit attached hereto. See Ex. 8, Affidavit of Doug Mills, June, 2012.
Information related to Borrower’s and Guarantor’s financial condition is attached as well. See,
Borrower’s Fax Returns, 2009-2011; Borrower's Corporate Financials— 2009-2011;
Borrower’s 2012 Year to Date Financials; Doug Mills—Personal Financial Statement—June
2012; Doug Mills—Tax Returns 2009-2011.

Finally, because of the highly unusual default provision described above, and being uncertain
whether TCB felt insecure, or whether FDIC presently feels insecure, an investor performing
thorough due diligence on these loans will likely downgrade these notes.

Borrower maintains little hope in staying in business without a reduction in UPB allowing for a
refinance with another lender. Borrower has found banks unwilling to refinance this portfolio at
its current UPB. Considering the above, the bencfit of a substantially and warranted reduction in
UPB will give Borrower the desperate help needed to stay in business. Furthermore, by the
FDIC granting this request for compromise, the FDIC is directly fueling the over-the-road
truckers that without CFL LLC, would find themselves facing little access to credit which they
also need to stay in business. These small business owners call CFL LLC every week asking
“Has anything changed? Can you help us out again yet?” Borrower submits this Offer in
Compromise of $400,000.00 which produces a much higher economic recovery for the
Receivership and thus should be aecepted.
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May 21, 2012
Asset Number: 19651-Amerimex  ($7,959,232.17-BV)
Asset Name: ~ MCP Funding I, LLC
Asset Number: 19931-Turnkey ($12,576,716.03-BV)
Asset Name: MCP Drilling IT, LLC

RECOMMENDATION:

Compromise Assct 19651-Amerimex by accepting $2,400,000.00 representing 30.15% of the
outstanding balance ($7,959,232.17 as of May 8, 2012), as full settlement of the principal
obligations. B1(i)

Compromise Assct 19931-Turnkey by accepting $3,700,000.00 representing 29.42% of the
outstanding balance ($12,576,716.03 as of May 8, 2012), as full settlement of the principal
obligations. B1(i)

EXECUTIVE SUMMARY:

Tennessee Commerce Bank (“TCB™) provided financing in the amount of $8,013,100.91 to MCP
Funding I, LLC (“Funding I"") on September I, 2011 in connection with two oil drilling rigs.
Borrower and TCB referred to this note as “Amerimex.” TCB also provided financing of
$12,896,716.03 to MCP Drilling I, LLC (“Drilling I1”) on January 25, 2012 in connection with
four oil drilling rigs. Borrower and TCB referred to this note as “Turnkey.” Both loans were
fully drawn. TCB funded other loans to Funding I, five of which (in addition to and not
including 19931-Turnkey and 19651-Amecrimex) were still outstanding at the time of takeover.
The Acquiring Institution of TCB purchased three of these five additional loans that were
performing at time of takeover. The remaining two loans from these five additional loans are
identified as “Related Debt” below.

Because Funding 1 owns 100% of Drilling 11, and because the financial statements of both of
these entities, and others related thereto, are all consolidated into one statement, throughout this
case, unless othcrwise indicated, “MCP” and/or “Borrower” will be used herein to refer
collectively to both Funding I-Amerimex and Drilling [I-Turnkey.

The combined book value of thesc two assets is $20,704,279.71 including all accrued interest.
The loans mature April 1, 2015 (Turnkey) and September 1, 2016 (Amerimex) and until
April/May of 2012, both loans werc current. Borrower has obtained alternate financing as
evidenced by the exhibited commitment letter from First Business Equipment Finance. See Ex.
1, Takeout Letter, 5/11/2012. The take out bank’s commitment is $6,100,000.00 for both the
Amerimex and Turnkey notes representing 29.70% of the combined BV as full satisfaction of
MCP’s entire indebtedness. The Borrower’s offer represents the highest value as detailed Iater ir
the case and provides the FDIC with both the best return and the quickest resolution of this asset.

1t is recommended the FDIC approve this case authorizing the compromise of Asset Numbers
19651-Amerimex & 19931-Turnkey and release the collateral in exchange for $6,100,000.00;
and write off the remaining principal balance and all additional intcrest and fees.

DESCRIPTION OF ASSETS:
Borrower executed two promissory notes payable to TCB: (1) one on September 1, 2011 in the
amount of $8,013,100.91 (Amerimex); and (2) one on January 25, 2012 in the amount of

25



206

$12,896,716.03 (Turnkey). See, respectively, Ex. 2a, Without Recourse Promissory Note,
September 1, 2011 (Amerimex); and Ex. 3a, Without Recourse Promissory Note, January 25,
2012 (Turnkey). The Loan and Security Agreement for the Turnkey facility is attached as
Exhibit 3b. See Ex. 3b, Loan and Security Agreement, January 25, 2012. Security for the
Amerimex facility is more complex and is described in detail below.

Loan 19651 Amerimex

With respect to the Amerimex credit facility, monthly payments were interest only for the first
six months. The interest rate is 7.66%. The first principal payment of $53,868.74 was duc April
8, 2012 and has been made together with interest; Borrower made the May 8, 2012 payment of
interest, but not principal. The “last pay date” (language contained in the promissory note a/k/a
the maturity date) is September 1, 2016.

Security for this note is comprised of two drilling rigs (Rig #1 and Rig #2) which are owned by
MCP Drilling 111, LLC (“Drilling III""), a wholly owned subsidiary of Funding I. How these two
drilling rigs came to serve as the security for the note is somewhat complicated, but
understanding this will place several otherwise confusing documents into context. See Ex. 2b,
Four Visuals on Amerimex Security; see also Ex. 2¢, Collateral Assignment of Notes and
Collateral, September 1, 201 1.

Background on Security for 19651:

{1} Amerimex Drilling 1, Ltd. (“Amerimex”) borrowed $3,923,000 from Funding ! {this is the
borrower in this case) on May 9, 2007, secured by Rig #1. On the same day, Amerimex
borrowed another $5,077,000 from Funding |, secured by Rig #2. Funding ! financed these
foans in part with loans from TCB. Cross Collateral Agreements, also executed on the same
date, made both Rigs security for both notes to Amerimex. See Ex. 2b, “May 9, 2007".
Drilling 1t was formed in April of 2011. it was formed by Funding | to repossess Rig #1 and
Rig #2 as Amerimex was in default. As part of this formation, Funding | assigned alil of its
rights in the loans to Amerimex, including its security interests in Rig #1 and Rig #2 to Drilling
iil. See Ex. 2b, “As of Aug. 31, 2011”.

On September 1, 2011, Funding | refinanced the eartier loans from TCB. in connection with
this refinancing, Drilling 11 collateratly assigned alf of its rights in its loans to Amerimex,
including its security interests in Rig #1 and Rig #2, to TCB as security for Funding I's
promissory note dated September 1, 2011 which is the subject of this case. See Ex. 2b,
“Sep. 1, 2011”.

Because of the continuing defaults of Amerimex, Drilling il foreclosed on Rig #1 and Rig #2
in October, 2011. Thus, Drilling lit owns Rig #1 and Rig #2 and, by operation of the
assignment in item {3} above, they now serve as direct collateral for Funding I's note. See
Ex. 2b, “After Amerimex Foreclosure”.

]

¥

(4

One of the two rigs is located near Sweetwater, Texas and the other near Stanton, Texas. Rig #1
is in storage and consequently not producing income. Rig #2 is in production with Stack
Enterprises - Midland (“Stack™). Stack leases Rig #2 under a Lease with a purchase option. This
purchase option will remain a cloud on the collateral should the note be sold in a pool sale.

There is a significant batch of casing drives, also part of the collateral, stored in Waukomis,
Oklahoma and consequently not generating income. See Ex. 2d, CPG Inventory Casing Drives.
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Loan 19651 is expressly without recourse—there is expressly no recourse, whether to the
borrowing entity or any principal thercof—and there are no guarantors.

Loan 19931 Turnkey

This note refinanced previous TCB loan 19172. Monthly installment payments of $160,000.00
in principal, together with accrued interest, began February 8, 2012. Payments continue each
month thereafter through March 8, 2015 and a final balloon payment, together with accrued
interest and all other charges hereunder, is due on April 1, 2015. The interest rate for this note is
5.66% and the “last pay date” (language contained in the promissory note a/k/a the maturity date)
is April 1, 2015. Borrower made the April 8, 2012 payment of interest, but not principal;
Borrower did not make the May 8, 2012 payment of interest or principal.

Background on Security for 19931: [The case as actually submitted included an exposition of
security as provided on Amerimex, but because the security is more direct and apparent, this
section was omitted in this condensed version.]

Three of the rigs—Beta, Gamma, & Omega—are located in Waukomis, Oklahoma and are in
storage and therefore not generating income. Alpha is in the possession of Lamunyon Drilling
pursuant to an operating agrccment and is deployed in the field north of Enid Oklahoma.
Specific descriptions of the Alpha, Beta, Gamma, and Omega Drilling Rigs are attachcd hereto.
See Exhibits 4a (Alpha Rig), 4b (Beta Rig), 4c (Gamma Rig), and 4d (Omega Rig).

Loan 19931 is expressly without recourse—there is expressly no recoursc, whether to the
borrowing entity or any principal thercof—and there are no guarantors.

BACKGROUND:

Oil and Gas is a highly volatile industry. As a lessor and reseller of drilling rigs, MCP must be
able to respond quickly to the realities of owning physical assets that break down, need frequent
maintenance and repair, and alternate between periods of high income production, periods of
zero income production, and in fact, with the costs of storage, sometimes negative income
production. Flexible financing relationships that allow MCP to shift between periods of
amortization when income is good and interest only when times are tough are critical to the
success of any drilling rig owner/operator, including MCP. Loan modifications, often with
additional advances, are typical and frequent, allowing rig owners to capitalize on opportunities
of production and scale back to interest only when rigs are not in the field.

FDIC’s administrative procedures do not allow for the flexible financing described above and arc
therefore prohibitive to conducting business in the oil and gas industry. This lack of flexible
financing makes it impossible for MCP to deal with the constant ebb and flow of income
production from the rigs. Even if these loans go to pool sale and are no longer administered by
FDIC, Borrower is concerned that the loans may not be purchased by an investor that
understands and can adapt to the oil and gas industry.

DISCUSSION:
Funding I owns 100% of three LLC"s used for acquiring the assets of defaulted parties as
described above. The financial statements are therefore consolidated but reflect no other
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resources to satisfy the current debts held by the Reccivership. See Ex. 5, MCP Funding I
Consolidated Chart. As stated above, there is no recourse to either the borrowing entity or any
of the individual principals and no guarantees.

As clearly evidenced by the Acquiring Institution purchasing the other loans of Funding I and
not these loans, the value a potential purchaser will pay is minimal. The basis of value for the
assets securing these loans (drilling rigs, drill pipe and related equipment) is best reflected when
they are working at a drill site. When they are stored, as is the case for most of this asset, very
little value is given. Any purchaser would have to transport the equipment to a working location
and upgrade prior to produetion. To help evaluate the potential, a review of capitalizing the NOI
provides the following: assuming that a drilling rig is active 10 months per year and operates at
80% capacity per month, with a day rate of $15,000, the NOI generated would be $644,225 (not
including property taxes and moving expenses that generally occur every other year). Capitalized
at 8% would show a value of $6,166,796. Borrower offers to compromise the debt at $6,100,000
which would maximize the return to the Receivership.

With no recourse, no guarantors, most of the collateral not generating income, low collateral
value compared to the debt, the necessity of a flexible financing partner to respond to volatile
market conditions inherent in the oil and gas industry, and the fact that these loans are now
considered delinquent, the best course of action for the FDIC to pursue is to approve Borrower’s
offer.
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April 16,2012
Asset Number: 11303 $4,394,000-BV
Asset Name:  KNA Hospitality, A Tennessee GP

RECOMMENDATION:
Compromise Asset by accepting $2,770,000 representing 63% of the outstanding balance
($4,394,000), as full settlement of the principal obligations. B1 (i)

EXECUTIVE SUMMARY:

Tennessee Commerce Bank (“TCB”) provided purchase financing of $4,685,000 to KNA
Hospitality, a Tennessee General Partnership (“KNA”) on September 17, 2007 to acquire an
existing hotel in Nashville, Tenncssee. The loan was fully funded.

There is a single asset associated with this borrower and its book value is $4,394,000. KNA has
obtained alternate financing as evidenced by the commitment letter from Citizen’s First. See Ex.
1, Commitment Letter, April 10, 2012. The take out bank’s commitment is $2,770,000
representing 63% of BV as full satisfaction of KNA’s entire indebtedness. The Borrower’s offer
represents the highest value as detailed later in this case and provides the FDIC with both the
best return and the quickest resolution of this asset.

It is recommended the FDIC approve this case authorizing the compromise of Asset Number
11303 and release all collateral, including CDs 8572, 13377, and 1347, in exchange for
$2,770,000; and write off the remaining principal balance and all additional interest and fees.

DESCRIPTION OF ASSETS:

KNA is an independent, minority owned small business that owns and operates a hotel in the
vicinity of Nashville International Airport. Within a 1.5-mile radius, with an inventory of 4,800
rooms dominated by corporate hotel chains, there are only two independent hotels. One is the
hotel securing this asset: Club-Hotel Nashville Inn & Suites, located at 4325 Atrium Way,
Nashville, TN 37214 (“Club-Hotel™). The other is an affiliate hotel of the guarantors.

To finance the purchase of Club-Hotel, KNA executed a promissory note on September 17, 2007
payable to Tennessee Commerce Bank (“TCB”) in the amount of $4,685,000.00. See Ex. 2,
Promissory Note, September 17, 2007. The loan provided an interest rate of 7%, with monthly
payments of $16,794.52 and a final estimated balloon payment of $4,318,528.55 due on the
maturity date of October 16, 2012, The UPB as of 11/1/11 was approximately $4,394,000 and
the loan is current.

Security for the note consists of an independent single limited service hotel, Club-Hotel
Nashville Inn & Suites, located at 4325 Atrium Way, Nashville, TN 37214, along with three
CDs. See Ex. 3, Certificates of Deposit. The three CDs are as follows:

1. CD 8572 issued to Natva Patel & Pushpa Patel: $121,447.53

2. CD 13377 issued to Kirrit Bhikha & Lata K. Bhikha: $242,895.10

3. CD 1347 issued to Atul Kapadia & Dharini A. Kapadia: $242,895.10

The loan is guaranteed by Natva Patel, Kirrit Bhikha, and Atul Kapadia. See Ex. 4, Commercial
Guaranty(ies).
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BACKGROUND:

After overcoming serious setbacks due to the Nashville Flood in May, 2010, KNA prepared to
expand and approached TCB to fund additional acquisitions. See Ex. 5, 2010 Tennessee Floods,
Wikipedia article updated February 7, 2012. However, as a result of TCB’s closure, KNA must
seek new financial relationships. This is a uniquely difficult task for KNA. As a minority
owned business, KNA considers its relationship with the former TCB difficult to replace.
Cultural and Janguage differences are not easily overcome and KNA is extremely concerned that
its loan will be sold to an opportunistic lender that does not value KNA as a customer the way
TCB did.

Loss of this banking relationship with TCB is not only impairing KNA’s ability to capitalize on
its recent efforts by expanding its business, it is causing significant strain on day to day business
operations. Half of KNA’s 23 non-seasonal employees are minorities. In its entire history, KNA
has never had to lay any of these employees off. However, having lost a significant and hard-to-
replace banking relationship, KNA is preparing to adapt to its restricted operating cash flows with
layoffs. The closing of TCB has impacted the individual owners of KNA on a personal level as
well. For example, the original balance of the note having been sufficiently reduced, Kirrit
Bhikha anticipated the release of his CD and intended to use those funds for a home purchase.
He was actively engaged in contract negotiations which have had to be suspended as a result of
TCB’s closure.

Release of the security interest in Club-Hotel, as well as the guarantees and the three CDs
serving as additional collateral, will help KNA in its search for a new banking relationship.

DISCUSSION:

Using recent sales from subject hotel’s competing neighborhood (13-mile radius), value for a
Comparable Sales approach indicated at $3,100,000. See Ex. 6, Nashville Hotel Sales. TCB used
a 1.25 Debt Service Coverage Ratio and if that was applicd to NO!Y for 2011 of $463.856, and
then capitalized at a rate of 11%, an Income Approach to Value would indicate $3,373,000. This
Income Approach supports the Comparable Sales approach and is reconciled to a Fair Market
Value of $3,100,000. To refinance the loan currently held in Receivership, a 70% LTV would be
required of the $3,100,000 current value. Using the $600,000 CD’s currently held as security, an
additional $330,000 is needed. Therefore, the request is for a settlement of $2,770,000.

Financial Analysis:
Borrower is a Tennessee General Partnership and the only assct of the Borrower securing the

loan apart from the CDs, is the hotel. The three guarantors have provided current Personal
Financial Statements and an Affidavit of Financial Condition.

The majority of the assets of the three guarantors is comprised primarily of real estate and as
noted in Attachment A, the value of the properties is less than acquisition cost including subject
property. A majority of the liquid assets for the guarantors is currently held as collateral for
subject property.

Market Conditions:

Within the last four years the US hotel supply has increased 17.5%; over 750,000 new rooms.
See Ex. 7, Letter from Magnuson Hotels, undated. This has been recorded as the largest supply
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expansion in history for the US hotel industry. While the U.S. lodging sector continues to
demonstrate recovery momentum, a resetting of the national economic outlook lowers
expectations for the lodging sector's performance in the next year or two ahead. Earlier, it was
believed that slower economic growth was explained by temporary factors, and that the U.S.
economy would soon regain momentum. This view has been altered by recent events, including
incoming data reflecting a faltering economy, the evolving European sovercign debt crisis, U.S.
debt negotiations, and deteriorating financial conditions. Slower economic growth in recent
quarters, reduced business and consumer confidence, and greater uncertainty surrounding the
economic outlook have reduced most forecasts of lodging recovery, but not reversed it. Aspects
of travel closely linked to the economic cycle are expected to pull back while some trips will be
shortened or cancelled. These factors impact the value of collateral backing this asset and furthe:
support approving the request for scttlement of $2,770,000.

Alternatives to Compromise
The alternative to compromise is for the Receivership to place this asset in a pool sale. The loan

matures October 16, 2012. Without modification, the loan will go into default, vielding a
substantially lower price at pool sale. Even with modification, the ultimate yield at pool sale wiil
still be far less than can be achieved with the proposed compromise.
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June 3, 2012 Asset Number:  ##### ($2,179,221.21-BV)
Asset Name:  Equipment Leasing Services, LLC

RECOMMENDATION:
Compromise Asset by accepting $459,308.00 representing 21.08% of the outstanding balance
($2,179,221.21), as tull settlement of the principal obligations. B1(i)

EXECUTIVE SUMMARY:

Tennessee Commerce Bank (“TCB”) provided a financing commitment of $6,000,000 to
Equipment Leasing Services, LLC (“ELS” or “Borrower”) on June 15, 2007 to fund ELS’s
business of acquiring equipment and leasing it to end users. TCB fulfilled this commitment
using various notes as more speeifically described throughout the remainder of this case. The
commitment was not fully drawn and there remains an unfunded amount of $5,190,895.00.

The current combined book value of the loan assets provided to TCB pursuant to the above
described commitment, based on their UPB, is $2,179,221.21 ineluding all accrued interest. The
primary loan (sec discussion below) matures on April 15,2014 and is current. Borrower has
obtained alternate finaneing as evidenced by the exhibited commitment letter from USB
Investment. See Fx. I, Takeout Leiter, June 2012. The take out bank’s commitment is
$459,308.00 representing 21.08% of BV as full satisfaction of ELS’s entire indebtedness. The
Borrower’s offer represents the highest value as detailed later in the case and provides the FDIC
with both the best return and the quickest resolution of this asset.

It is recommended the FDIC approve this case authorizing the compromise of Asset Numbers
HH#H# and release all collateral in exchange for $459,308.00, and write off the remaining principal
balance and all additional interest and fees.

DESCRIPTION OF ASSETS:

ELS is an equipment leasing company. In the summer ol 2007, ELS and TCB agreed to a
$6.,000,000 line of credit. See Ex. 2, TCB Commitment Letter, June 15, 2007. Pursuant to this
$6.000,000 line of credit, ELS, as lessor, would lease equipment to its various customers/lessees
and, as each lease was executed, ELS would assign it as sccurity for a corresponding promissory
note that ELS executed payable to TCB. The maximum aggregate UPB that could be
outstanding at any time was $6,000,000 and there were multiple individual notes at any given
time. About four years later, ELS and TCB decided to roll all of the multiple individual notes—
with one exeeption, the Silver State Deficiency Note—into one single note for easier
administration. See Ex. 3, Omnibus Amendment, October 12, 2011, see also Ex. 4, Amended and
Restated Note (Business Entity), October 12, 201 1.

The new note, the one that refinanced the multiple individual notes which were executed as ELS
assigned each lease to TCB, bears an original amount of $2,143,508.10 and matures April 15,
2014. See Ex. 4. The note (in sec. {]) provides for mandatory prepayment of pass-through items
as described in the Omnibus Amendment. See Ex. 3, sec. 3. Scott Powell and Kathleen Powell
personally guaranteed this refinance loan which rolled all the others up into a single asset. See
Ex. 3, sec. 5. The underlying leases and equipment collectively secure this note as set forth in
the Omnibus Amendment and two examples are provided below.
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There are two other loan assets addressed by this case. One is a $1 Million revolver. See Ex. Ja,
Warehouse Note, November 1, 2007; see also Ex. 5b, Revolving Warehouse Credit Agreement,
November 1, 2007. ELS used this 1-year, $1 Million commitment from TCB as bridge financing
for its various leases and the note provided for annual renewals. See Ex. 5b, sec. 2.01(a). The
current Maturity Date, on which the parties would typically anticipate the next rencwal, is
November 1, 2012. It is uncertain whether the parties continued to expressly renew this loan but
they conducted business as if it was still a valid loan and commitment as of TCB’s closure. In
June of 2011, only one lease was connected with a balance on this line—the Wildwood lease.
This balance was moved to its own note in June 2011, and then in October 2011, it was
refinanced in the $2.14 Million note discussed above along with all of the other individual notes.
Consequently, since June 2011 and continuing through today, this line has a zero balance and the
entire $1,000,000 line was available for draw as of TCB’s closure January 27, 2012. The Credit
Agreement secures the note with whatever the money is used for. See Ex. 5b, sec. 4.01. Because
ELS used the proceeds to purchase equipment it leased to end users, all of the security for this
note is assumed to also secure the $6 Million commitment.

The remaining note addressed by this case originated in the amount of $410,116.21. See Ex. 6a,
First Amended and Restated Promissory Note, May 28, 2009. This loan was for a very specific
purpose—the deficiency on the Silver State lease. When Silver State defaulted on its helicopter
lease and declared bankruptcy, TCB (alone or in conjunction with an investor) repossessed and
sold the collateral. ELS executed this promissory note for the deficiency; however, there is no
recourse to ELS nor arc there any guaranties and the note is completely unsecured. In September
2011 the parties established the then current principal balance at $370,116.21 and set the new
Maturity Date at March 30, 2014. See Ex. 6b, Amendment to First Amended and Restated
Promissory Note Dated May 28, 2009, September 30, 2011. The reduction in the principle
balance reflects TCB’s receipt of insurance proceeds that were applied to the balance. Arguably,
there are no payments duc until the note’s maturity when a single balloon payment, including all
accrued interest, is due. Under the May 2009 note, therc was no principal due until maturity but
Borrower agreed to make “two” annual interest payments, in arrears, on May 31 of both 2010
and 2011. See Ex. 6a, sec. 4a(i). The amended version expressly reduced the principal balance
and extended the maturity date, but lcft all other terns intact. Consequently, there is no express
duty to continue making annual interest payments in arrears and so ELS remains current until the
loan’s maturity with no payments due. The $6M commitment and the $1M commitment shared
the same security: underlying leases and equipment. ELS leased a variety of equipment. Two
examples are discussed herc with attached exhibits, one an equipment lease and one a TRAC
vehicle lease.

Equipment Lease Example
ELS leased signage and showcase equipment to a jewelry business for 36 months with a

purchase option. See Ex. 7a, Master Lease Agreement, October 21, 2009; see also Ex. 7b,
Appendix A to said Master Lease Agreement. If the lessee exercises the purchase option, then
ELS and Marquee will consult and determine the fair market value (ex. 7b, Appendix A, sec. Ic),
subject to a maximum of 20% of ELS’s cost (ex. 7b, Appendix A4, sec. 1b). For purposes of
calculating a stipulated loss value-—an option the lessee can elect in the cvent of irreparable
damage to the leased equipment—ELS and Marquee (the lessee) agreed to $48,747.97 as the
value of the leased items. See Ex. 7a, sec. 13c, and see Ex. 7c, Schedule No. I to Master Lease
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Agreement. This lease expires October 21, 2012 but will continue with roliing 4 month
extensions unless terminated with 4 month’s notice (see ex. 7a, sec. 2b) or expressly renewed for
12 months with 120 day’s notice (see ex. 7b, sec. la). Altematively, lessee can purchase the
equipment with 120 day’s notice (see ex. 7b, sec. 1b). Marquee provided additional collateral of
$13,864.00 cash, held by ELS, which is eligible for return to Marquee at the end of the lease or
will be applied to the cost of the purchase option. See Ex. 7d, Appendix B, together with Exhibit
A to Appendix B. Lease payments are made via automatic draft. See Ex. 7e, Authorization
Agreement for Direct Payments (ACH Debits), November 25, 2009. Two of lessce’s
shareholders and their spouses provided personal guaranties of the lease. See Ex. 7f Two
Continuing Personal Guaranties, October 21, 2009. The lease to Marquee secured ELS’s
promissory note to TCB in the amount of $53,092.36. See Ex. 8a, Promissory Note & Ex. 8b,
Security Agreement, December 1, 2009. Of course, this note, along with the other individual
lease-secured notes, was refinanced with the $2.14M note described above.

TRAC Lease Example
The second lease example provided is a TRAC lease. ELS leased a 2007 Dodge Mega Cab to

Cast Nevada Resource, Inc. See £x. 9a, Commercial Lease, June [, 2009. TRAC, common in
vehicle leases, stands for “terminal rental adjustment clause™ and means the lessee gets a
guaranteed residual price. Payments are by automatic draft (see £x. 9b, Authorization Agreement
Jor Direct Payments (ACH Debits), June 9, 2009) and lcssee retains dealer/manufacturer
discounts, rebates, and incentives. See Ex. 9a, sec. 2a. By supplement, the parties fixed the term
of this *07 Dodge lease at 36 months, identified the capitalized cost at $34,198.00, and assumed
the residual would be $6,840.00. See Ex. 9a, pp. 8-9. Robert S. Lipic provided a personal
guaranty of the Iease (see Ex. 9c, Continuing Personal Guaranty, June I, 2009) and the
corporation provided its guaranty (see Ex. 9d, Continuing Guaranty, June 1, 2009). The lease to
Cast Nevada secured ELS’s promissory note to TCB in the amount of $38,521.54. See Ex. 10a,
Promissory Note & Ex. 10b, Security Agreement, July 3, 2009. Of course, this note, along with
the other lease-secured notes, was refinanced with the $2.14M note deseribed above.

A spreadsheet is attached setting forth cach of the underlying leases that collatcralize ELS’s debt.
See Ex. 11,Client Listing Remaining Payment, June 2012.

BACKGROUND:
LEFT INTENTIONALLY BLANK

DISCUSSION:

The single most important and dispositive factor in this casc is the unfunded commitment
amount. It is 2.38 times the UPB. FDIC would virtually have to write a check to the sales agent
to offer this oan in a pool sale. While it is admittedly difficult to place a precise value, or
negative value, on a single, or even three, loan(s) when placed in a large pool, this loan will
obviously drive the value of whatever pool it’s in down, by a tremendous amount.
Conscquently, any reasonable offer by the ELS should be accepted by the FDIC. Given the
present circumstances, ELS has presented an entirely reasonable offer and the FDIC would be
remiss not to accept it. There is no question that the acceptance of ELS’s offer maximizes the
FDIC’s return. The unfunded commitment is so material that any discussion of the underlying
collateral is an unnecessary use of the FDIC’s resources in its analysis.
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May 21,2012
Asset Number: 14562 - $7,648,037.00-BV
Asset Name: Leo M. Sand 2007 Revocabie Trust

RECOMMENDATION:
Compromise Asset by accepting $2,700,000.00 representing 35.30% of the outstanding balance
($7,648,037.00 as of June 13, 2012), as full settlement of the principal obligations. B1(i)

EXECUTIVE SUMMARY:

Tennessee Commerce Bank (“TCB™) provided a revolving commitment in the amount of
$8.900,000 to the Leo M. Sand 2007 Revocable Trust (“Sand” and/or “Borrower”) on June 23,
2008 to finance Sand Lodging, Inc.”s (“Sand Lodging’s”) purchase and improvement of a hotel.
Crown Bank, a Minnesota Corporation (“Crown™), actually originated the commitment of
$10,000,000 and remains the lead bank. TCB’s commitment reflects its purchase of an 89%
participation interest which cannot be sold without the lead bank’s written approval. All
improvements are complete and while the current UPB reflects funding up to the present ceiling
amount (described in detail below), Sand may potentially be entitled to future draws as the UPB
is paid down and other requirements are satisfied.

The current book value of TCB’s participation interest in the asset is $7,648,037.00. The loan
matures July 1, 2013 and is current. The Borrower’s offer represents the highest value as
detailed later in the case and provides the FDIC with both the best return and the quickest
resolution of this asset.

It is recommended the FDIC approve this case authorizing the compromise of Asset Number
14562 and release the collateral in exchange for $2,700,000; and write off the remaining
principal balance and all additional interest and fees.

DESCRIPTION OF ASSETS:

Sand Lodging is active in various aspects of the hotel business, including, but not limited to,
ownership, improvement and management. Sand l.odging owns various LLC’s, which in turn
own approximately 18 hotels. All of these hotels are flagged, most bearing the brand Country
Inns & Suites. Crown issued a $10,000,000 revolving commitment to Sand on June 23, 2008 to
finance the acquisition and improvement of one or more hotel properties. See Ex. I, Revolving
Note, June 23, 2008; see also Ex. 2, Loan Agreement, June 23, 2008. Crown retained an 11%
lead interest ($1,100,000) and sold the remaining 89% ($8,900,000) participation interest to
TCB. See Ex. 3, Participation Agreement, June 2008. The current UPB on TCB’s portion is
$7,648,037.00, leaving an unfunded commitment on the part of TCB of $1,251,963.00.

The loan contains a mechanism which, over time and in even increments, lowered the total
comumitment to $9,280,000. However, Section 1.1 of the Third Amendment to Loan Agrecment
evidences Crown'’s intent as lead bank to treat the overall credit as a $10,000,000 commitment,
despite some of these incremental reductions having already occurred. See Exhibits 4, 3, 6, and
7—-First, Second, Third, and Fourth Amendments to Loan Agreement, respectively, most recent
June 10, 2010. In fact, prior to closure of TCB, Crown was prepared to formally reinstate the
original commitment amount of $10,000,000.
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Borrower has maintained a perfect payment history and the loan matures July 1, 2013.

The note is subject to an interest rate of 5.5%. Borrower remains current but is considering
alternatives, including bankruptcy. The following two pieces of collateral secure this credit: 1)a
$9,000,000 term life policy on Leo M. Sand; and 2) 100% of the stock of Sand Lodging. Sece Ex.
8. Letter from Leo Sand to Crown Bank and Assignment of Life Insurance Policy as Collateral,
October 24, 2011; see also Ex. 9, Stock Pledge Agreement, June 23, 2008.

Both Leo M. Sand and Sand are subject to loan covenants requiring they maintain the following:
1. Net Worth of $35 mitlion measured at end of each calendar year; Ex. 6, Sec. 1.1

2. Liquid Assets of at least $2 million using GAAP; Ex. 6, Sec. 1.1
3. Contingent Liabilities of no more than $75 million; £x. 6, Sec. 1.1
4. Net Cash Flow of at least $2 million on a giobal basis; £x. 6, Sec. 1.1

5. Cash deposits with Crown of $500,000. Ex. 3, sec. 5(c).

With continued cooperation from Crown, including waivers of noncompliance when necessary,
Borrower has been able to avoid a covenant default. Because Crown considers Leo M. Sand a
highly valued customer, and because of his perfect payment history on this loan and all other
loans Crown has ever extended to him, Crown was prepared to reinstate the original commitment
amount of $10,000,000 when TCB closed.

Leo M. Sand is the sole guarantor. See Ex. 10, Guaranty, June 23, 2008.

BACKGROUND:

The subject loan provided operating capital for Sand Lodging/Sand. TCB automatically
withdrew the monthly payment from Borrower’s checking account between the 1™ and the 5™ of
each month. Each payment makes additional funds available for future draw requests, subject to
the gradually declining ceiling which may or may not stand frozen at $9,280,000, depending on
the interpretation one give to Section 1.1 of the Third Amendment as described above. Prior to
the closure of TCB, and in fact throughout 2011, Mr. Sand, Crown, and TCB (Dick Myers was
the bank officer working on the matter) were working on terms under which the additional
$720,000 under the original commitment would be made expressly available due to Sand’s
perfect pay history, his long term relationship with Crown, and the apparent value of maintaining
him as a customer of TCB.

The FDIC notified Sand via certified mail on February 10, 2012 that there would be no
additional funding under this loan. If Leo must pay the full book value of this loan, whether to
the FDIC or anyone elsc, without the corresponding access to additional credit he has always
depended upon, both Leo and his business will be unable to survive financially. Consequently,
he is contemplating bankruptcy as his only alternative.

While the FDIC may ultimately desire to transfer its interest in participations generally, the terms
set forth in the participation agrcement with Crown require the Crown’s written approval of any
such transfer of TCB’s interest. See Ex. 3, Participation Agreement, Sec. 8, June 2008.

DISCUSSION:

Neither Crown nor the FDIC can accomplish anything on Sand’s Loan without the cooperation
of the other. Crown, the lead bank on this participation loan with the former TCB, has expressed
an interest in working with another bank to take out the FDIC’s participation interest. Crown is
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even willing to negotiate new terms and conditions on Sand’s current principal balance since
they value Leo Sand as a customer with a perfect pay history. However, they are unable to
accomplish this without a corresponding negotiation of the portion of the principal balance held
by the FDIC. With a compromise of the FDIC’s balance to $2,700,000, they are prepared to
move forward.

FDIC’s options are few. In fact, without Crown’s written approval, the only alternative to
compromise is to take no action. The inevitable result of no action is that Sand will declare
bankruptcy and any value of this credit to the FDIC in a sale will be eliminated. Even without
Sand’s bankruptcy declaration, this loan will add little to the overall value of any pool of assets.
These hotels have seen substantially reduced cash flows, severely diminishing their value, thus
motivating Crown to waive the cash flow covenant for this credit for the past two years in order
to keep this credit out of covenant default. Again, all because Leo M. Sand is a highly valued
customer. Add to that the unfunded commitment which remains potentially valid, enough to
negatively impact the estimated value of this asset in a pool sale, and compromise becomes an
even more favorable option.

Additionally, the majority of Sand’s assets are owned by other corporations which in furn own
the hotels which themselves are illiquid and have dramatically deelined in value as real estate
and add little to any net worth calculation. The majority of guarantor’s assets consist of Sand’s
stock. A vast amount of resources and time would be required to bring about any form of
liquidation the results of which would be grossly insufficient to satisfy the current obligation.

Consequently, the best option, and the only rcal viable option for the FDIC to pursue on this
loan, is the proposed compromise. This reduction will provide the Receivership with the highest
return on this asset, it will remove an otherwise difficult-to-deal-with partieipation interest from
its books, Mr. Sand may not have to declare bankruptcy, and Crown may be able to kecp a
valued customer, one whose survival may bode well for its own.
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May 15, 2012
Asset Numbers—ILoans: 16221, 14650, 18986, 18188,
& 14649 (87,343,550.00- Aggregate BV)
Asset Name: TAMCO Financial Services, LLC
RECOMMENDATION:

Compromise Asset by accepting $3,524,904.00 representing 48% of the outstanding balance
($7,343,550.00), as full settlement of the principal obligations. B1(i)

EXECUTIVE SUMMARY:

Tennessee Commerce Bank (“TCB™) provided aggregate financing of $13,750,000.00 to
TAMCO Financial Services, LLC (“TAMCO”) from July 2008 through February 2011 to fund
various and specitic aspects of its business operations. Detail on each individual credit facility,
including any reductions from the original amount, is set forth in the Description of Assets
section below. One of TAMCO’s loans still carries an unfunded commitment of $1,500,000.00
and another carries an unfunded commitment of $152,296.00. The remaining three loans were
fully drawn.

The combined book value of the assets is $7,343,550.00 including all accrued interest. Each
loan has a different maturity; Loan 14650 (the smallest) matures first—August 2012. All five
loans are currently 90+ days delinquent; TCB and Borrower were finalizing the restructure of the
loans when TCB closed and Borrower has not made any payments since. TAMCO has obtained
alternate financing as evidenced by the exhibited commitment letter from XXXXX. See Ex. I,
Takeout Letter from XXXX, DATE. The take out bank’s commitment is $4,677,106.28. Of this
amount, $3,524,904.00 is allocated to the five loans representing 48% of BV as full satisfaction
of TAMCO’s entire indebtedness and $1,152,202.28 is allocated [ This case as actually
submitted included an offer to repurchase the lease pools but as a repurchase of assets is
not germane to the objectives of the House Financial Services Committec’s investigation
into FDIC policies and procedures and their impact on borrawers, all references to any
repurchase, other than this paragraph and the lists below, have been deleted] TAMCO’s
ofter represents the highest value for the loans and the highest net present value for the lease
pool as detailed later in the case and provides the FDIC with both the best return and the quickest
resolution of these assets.

It is recommended the FDIC approve this case authorizing the compromise of Asset Numbers
16221, 14650, 18986, 18188, and 14649 and release all collateral in exchange for the combined
offer amount of $4,677,106.28; and write off the remaining principal balance and all additional
interest and fees.

DESCRIPTION OF ASSETS:

TAMCO is a financial services company and functions in the following capacities: (1) as a
lessor that leases telecommunications equipment to lessees; (2) as a lender that lends to end users
of telecommunications equipment the money to buy or lease it. TAMCO focuses exclusively on
solutions for small and mid-size businesses. TAMCO funds its operations with five different
loans from TCB.
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The five loans are in the name of a single borrower: TAMCO Financial Services, LLC, a Florida
limited liability company. All five loans are guaranteed by both Telecommunications Asset
Management Company, Inc. and Jack Thompson. One of the oans carries additional guaranties
as described in the relevant discussion below. The following chronology is provided to aid in
understanding the overall relationship between TAMCO and TCB.

INSURANCE LINE 14649

In some situations, TAMCO performed a servicing function, which included obtaining forced
placed insurance when necessary. TAMCO funded insurance premiums with Loan Number
14649 which bears a variable interest rate of prime + 1%. See Ex. 2a, Promissory Note, June 10,
2010, see also Ex. 2b, Change in Terms Agreement, February 10, 2011, see also Ex. 3, Business
Loan Agreement, June 10, 2010. These documents supersede others executed on July 21, 2008,
attached hereto as Exhibit 4. Originally a revolving line of credit in the amount of $750,000,
future advances were terminated by a provision in the Omnibus Agreement (designated so
simply because it includes in a single agreement provisions that amend multiple other
agreements) of February 201 1. See Ex. 12, Omnibus Agreement, February 2, 2011, Sec. 2(c).
As of April 25, 2012, the UPB is $300,845.74 and the loan matures February 3, 2016.

WH LINE 14650

TAMCO obtained a revolving warehouse line for the following two purposes: (1) as bridge
financing of equipment leases which would subsequently be refinanced with a permanent lender
- either TCB or a third-party lender; and (2) Progress Payment Advances (“PPAs”) — payments
due to vendors before the lessee accepted the leased product. See first Ex. 7, Chronological
Summary of Warehouse Line 14650, describing the history of this loan from its July "08
inception; see also Ex. 5, Revolving Warehouse Credit Agreement, June 10, 2010. TCB’s
financial commitment to TAMCO on Loan 14650 stood at $750,000.00 when TCB closed
January 27, 2012. See Ex. 6, Warehouse Note, August 3, 2011. TAMCO’s UPB on this line as
of April 25, 2012 was $597,705.00, leaving available for draw the amount of $152,295.00. The
loan bears a variable interest rate (prime + 1.0%). The loan is secured by the underlying
transactions (leases and/or loans) and TAMCO?’s security interest in leased telecommunications
equipment. Individual transactions were generally cither refinanced by, or sold to, either TCB or
another bank, resulting in a pay-down on the Warehouse Line, and a corresponding increase in
available credit under the Warchouse Line. This line was renewable annually and next renews
on June 10, 2012.

TERMNOTE 16221

To provide working capital and pay off existing term loans with USAmeriBank, Borrower
executed a promissory note on April 23, 2009 in the amount of $5,000,000.00 payable to TCB.
See Ex. 8, Term Note, April 23, 2009; see also Ex. 9, Term Loan Agreement, April 23, 2009. As
of April 25, 2012, the UPB on this loan was $3,650,000.00. The commitment having never been
reduced or terminated, there remains an unfunded commitment of approximately $1,350,000.00.
The note is subject to an interest rate of 8% and a graduated payment schedule. Payments of
principal and interest are currently $90,000.00, will increase to $110,000.00 on June 1, 2012, and
will increase again on June 1, 2013 to $140,000.00. The loan matures on May 1, 2014. The loan
is secured by the following Northwestern Mutual Life Insurance Policies on the life of Jack A.

39



220

Thompson: (&) Policy 15-546-003 in the amount of $3,300,000; (b) Policy 16-352-865 in the
amount of $2,000,000.

Though TCB is additionally secured by the underlying lease transactions, this security interest is
subordinate to one of the financial entities named bclow. TCB and TAMCQ defined certain
transactions as “pledged transactions”, meaning TCB acknowledged that they were pledged to
“permanent lenders” as collateral and that TCB’s security interest was subordinate to that of the
permanent lender. In every instance, other lenders—PNC/Nat’l City, US Bank, USAB—
provided the permanent financing and TCB’s security interest is therefore subordinate. Only
where TCB provided the permanent financing to the underlying Icssee would its security interest
be superior; TCB never did this. See £x. 9, Term Loan Agreement, Sec. 4.02(d). A spreadsheet
attached hereto shows the 903 leases assigned to other lenders as superior sccurity, meaning
TCB’s and thercfore FDIC’s lien position in those leases is subordinate. See Ex. 17, Pledged
Transactions, TCB’s Security Subordinate. TCB’s, and thercfore FDIC’s only superior security
interest is in the insurance policies set forth above.

As discussed, TCB’s primary asset used for collateral are the future residual profits to be derived
from the portfolio of contacts both sold (Wells Fargo, TCF Bank, RCAP, and DLL) and assigned
(US Bank, PNC/Nat’l City, USAB, and TCB). Residual profits are defined as earnings net of
residual obligations to the various funding sources. Residual profits are derived from contract
renewal, sale of equipment to lessec/customers, and sale of returned equipment to used
equipment dealers.

WC LINE 18188

TCB provided additional working capital of $3,000,000.00, memorialized by two loan
agreements of $1,500,000.00 each. The first, Loan Number 18188, is simple and
straightforward; the second, Loan Number 18986, contains “omnibus™ provisions that amend
multiple extraneous agreements. Only those omnibus provisions directly impacting this case are
specifically referenced herein. With respect to the first working capital line—Loan Number
18188—Borrower cxecuted a promissory note on June 10, 2010 in the amount of $1,500,000.00
payable to TCB. See Ex. 14, Promissory Note, June 10, 2010, see also Ex. 13, Business Loan
Agreement, June 10, 2010. The note is subject to a variable rate of interest (prime + 1%) which
has a floor rate of 6%. This twelve month revolving loan was renewed for six months, then
converted to an 18 month amortizing loan with a maturity date of August 3, 2013. This
conversion to a closed end amortizing loan was supposed to have occurred this past February
but, after bank closure, no action has been taken to accomplish this. At each advance, Borrower
granted a security interest in the respective underlying collateral.

WC LINE 18986 OMNIBUS

With respect to the second working capital line—Loan Number 18986-—Borrower executed a
promissory note on February 2, 2011 in the amount of $1,500,000.00 payable to TCB. See Ex.
16, Promissory Note, dated February 2, 2011, see also Ex. 12, Omnibus Agreement, February 2,
2011. The note is subject to a variable rate of interest (prime + 1%) which was 6% at
origination. By reference to the Omnibus Agreement, which in turn references the Business
Loan Agreement on 18188 above, this twelve month revolving loan was renewed for six months,
then converted to an 18 month amortizing loan with a maturity date of Fcbruary 3, 2014. This
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conversion to a closed-end credit is supposed to take place this next August, 2012. Like all other
loans at TCB, Telecommunications Asset Management Company and Jack Thompson serve as
guarantors. This loan, and none of the others, adds Paul T. Metzheiser, Todd C. Frankel, and
Joseph M. Privitera, as guarantors. At each advance, Borrower granted a security interest in the
respective underlying collateral. Omnibus provisions made the following amendments, each of
which is discussed along with the affected facility: (1) terminated future advances on the
insurance line; (2) capped the lease sale arrangement at $1,000,000.

BACKGROUND:
TCB and Borrower were finalizing the restructure of the loans when TCB was taken over and
Borrower has not made any loan payments since.

DISCUSSION:

Several factors come into play when evaluating the five loan assets for a pool sale, all of which
favor the proposed compromise: (1) FDIC’s sccurity interest in the collateral {underlying leases)
is subordinate to that of other institutions; (2) Two of the loans still carry unfunded
commitments, one of which is in the amount of $1,500,000.00;

(3) TAMCO’s intended restructure having been stopped by the bank’s closure, it has allowed all
five loans to fall into delinquency until a resolution can be achicved;

(4) Though the loans carry personal and corporate guarantees, guarantors have insufficient assets
to cover the debt; (5) Residual profits comprise the upside; however, these only come into play at
the end of each respective lease, meaning FDIC, or a purchaser in a pool sale, would have to
hold this matter open until such time, and that is based on the rather critical assumption that in
either case, servicing could continue without disruption; and (6) Finally, Residual profits belong
to TAMCO and only transfer to FDIC or a subsequent holder upon foreclosure of the security
interest therein. To send any of these assets to pool sale would not be in the best interest of
FDIC.

Neither the Borrower nor the Guarantors has the assets necessary to provide much if any

liquidation of the assets held by the Receivership.
The compromise offer by the Borrower offers the best resolution to the Receivership.
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May 7, 2012
Asset Number: ##### $9,707,881.69-BV
Asset Name:  BORROWER - AA Aircraft

[On April 11, 2012, Borrower submitted its Request for Restructure and case in support
thereof in order to reduce Borrower’s monthly payment to match that approved by the
Bankruptcy court in the American Airlines Bankruptcy. The “Recommendation” section
is excerpted here prior to the case in support of Borrower’s Offer in Compromise. As of
June 13, 2012, Borrower has received no official written response from FDIC regarding its
Request for Restructure.}

RECOMMENDATION:

Restructure the debt, without reduction in BV, and therefore without necessity of legal
concurrence or review, in accordance with the following: (a) adjust the contractual interest rate
from 7% to 3%; (b) adjust the payment amount from $105,900 to $65,000; (c) make a
concomitant and appropriate adjustment to the maturity date by extending it from September 29,
2013 until fully amortized. B(6)(a) Waive any and all late charges on the debt. B(22)

RECOMMENDATION:
Compromise Asset by accepting $4,368,546.76 representing 45% of the outstanding balance
($9,707,881.69), as full settlement of the principal obligations. BI(i) Waive any and all late
charges on the debt. B22

EXECUTIVE SUMMARY:

Tennessee Commerce Bank (“T'CB”) provided financing of $10,473,142.00 to BORROWER
(“BORROWER™) on September 30, 2010 to finance its purchase of an aircraft leased to
American Airlines (“American™). See Ex. I, Term Promissory Note, September 30, 2010. The
loan was fully drawn at the time of acquisition. American Airlines is in bankruptcy and an
agreed settlement, affirming American’s lease of BORROWER’s aircraft but at a significantly
reduced rate, has been submitted to the court for approval.

The book value of the asset as of March 19, 2012 is $9,707,881.69 including all accrued interest.
The loan matures on September 29, 2013 and, until the April 2012 payment, had a perfect pay
history. See Ex. 2, Note Modification Agreement, September 29, 2011. American has not made a
payment on the aircraft since November 2011 due to its bankruptcy. A more detailed description
of post-closure events related to American’s leasc payments and BORROWER’s note payments
is included in the Background Section below.

BORROWTLR has obtained alternate financing as evidenced by the exhibited commitment letter
See Ex 9, Blanket Commitment Letter, April 27, 2012. This commitment letter provides evidence
of takeout financing for all of BORROWER’s offers presented concurrently herewith pursuant to
a Master Submission. See Ex. [0, Master Submission, May 7, 2012. Of the total commitment
amount set forth in this blanket commitment letter, $4,368,546.76 has been allocated to Asset
#Hi#H## 1epresenting 45% of BV as full satisfaction of BORROWERs entire indebtedness related
to Asset ###it#. BORROWER’s offer represents the highest value as detailed later in the case
and provides the FDIC with the quickest resolution of this asset.
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Borrower’s offer represents the highest value as detailed later in the case and providces the FDIC
with both the best retumn and the quickest resolution of this asset. It is recommended the FDIC
approve this case authorizing the compromise of Asset Number ##### and release the collateral
in exchange for $4,368,546.76; and write off the remaining principal balance and all additional
interest and fces.

DESCRIPTION OF ASSETS:

BORROWER purchased from The Air Trustee, on September 30, 2010, a 100% participation
interest in an MD-83 aircraft being Icased to American Airlines. See Ex. 3a, Participation
Agreement, September 30, 2010; see also Ex. 3b, Subservicing Agreement with Respect to [The
Air Trustee] Investment Trust, September 30, 2010; for applicable lease documents relating to
the subject asset, see Exhibits 7a-7h. To finance the acquisition, BORROWER executed a
promissory note on the same date payable to TCB. See Ex. I, Term Promissory Note, September
30, 2010. The note is suhject to an interest rate of 7.0%. The aircraft and the lease thereof,
together with certain beneficial interests, stock, and a deposit account, serve as collateral for this
loan. See Ex.4a-4h, “Security Agreements”, September 30, 2010.

As the plane has been leased to American Airlines since BORROWER acquired it,
BORROWER’s monthly payment of $105,900.00 has historically been covered by the rental
stream. However, with its recent bankruptcy, American Airlines made its last regular lease
payment on November 1, 2011 and has made no payments since. American’s agreement to
make reduccd payments of $65,000 has been approved by the appropriate parties and the trustee,
but has yet to receive the bankruptcy court’s approval. American will make no payments until
that occurs. The loan matures September 29, 2013. The UPB was $9,707,881.69 as of April 16,
2012.

BORROWER, with the assistance of [an Advisor Firm] (“*|ADVISOR]™), submitted to TCB a
proposed loan modification, which would have made the following changes to the loan terms:
reduce the interest rate to 3%; reduce monthly payments from $105,900 to $65,000; and extend
the maturity date until fully amortized. See Ex. 5a & 5b, Principal Terms of Restructuring
Proposal and Senior Secured Loan Subject to a Resiructure Operating Lease to American
Airlines. These changes would have enabled BORROWER to at least make its April 1, 2012
payment and avoid default. The Borrower’s relationship manager approved the proposed
modification and placed it on the agenda of the January 27, 2012 board meeting. The bank
closed that day and the board meeting, at which the modification would most likely have been
approved, never took place.

The loan is not personally guaranteed and Borrower entered into the transaction with the
understanding that all financing would be without recourse. See Ex. 6, [Trustee Name]
Equipment Finance, LLC, American Airlines, Inc. Lessee, Commercial Aircraft Lease
Transaction Term Sheet, prepared to summarize closing to occur on or before September 30,
2010. No circumstance has occurred, or will occur, to trigger any indemnification provision
applicable to the facility. See Ex. 4e, Purchase and Transfer Guaranty Indemnity, September 30,
2010. Consequently, any potential recovery beyond the aircraft and its lease is uncertain.
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BACKGROUND:

American’s monthly lease payment due BORROWER is $139,000.00. BORROWER’s monthly
loan payment to TCB is $105,900.00. Prior to November 2011, American made full and timely
payments under its lease agreement with BORROWER. BORROWER did the same under its
note with TCB. American made its last regular payment to BORROWER on November 1,
2011. American filed for bankruptey protection on November 29, 2011. Since that time,
American has made two reduced payments: $65,000.00 on February 21, 2012 and $65,000.00
on March 21, 2012. American did not make these two payments directly to BORROWER but
transferred the funds into a DDA account at the Federal Home Loan Bank (“FHLB™).
BORROWER is attempting to have these funds at FHLB transferred into BORROWER's
account.

BORROWER has continued to make full and timely payments to TCB (now FDIC), despite
receiving absolutely no income from this asset following receipt of American’s November 1,
2011 payment. However, BORROWER has not made its April 1, 2012 payment, which is now
considered late, and refuses to do so until it obtains the $130,000.00 being held at the FHLB.
FDIC has indicated it will waive any and all late fees for this April 1, 2012 payment while the
matter is resolved. This loan is now in default.

When American declared bankruptcy, BORROWER was very concerned that its aircraft would
be rejected from the terms of settlement and that the lease would be terminated. BORROWER
paid ADVISOR $65,000 to help it prevent this from happening. ADVISOR and BORROWER
were successful and BORROWER’s aircraft was included among those aircraft approved for
retention by the bankruptcy court. TCB did not hire ADVISOR to assist it with the Tail 974
aircraft it owned. However, [Borrower’s

President], President of BORROWER, made a personal phone call to a board member of
American Airlines to request assistance in making sure TCB’s aircraft was also included in those
planes approved for retention. The bankruptcy court approved TCB’s plane for retention.
BORROWER has not only mitigated the potential loss on its own plane, but on a planc now
owned by the Receiver as well.

Pursuant to an agreed draft term sheet submitted to the bankruptey court, American will make a
reduced payment of $65,000 dating back to December 1, 2011. However, the monthly shortfall
of $40,900 from December 1, 2011 on will never be recovered from American. Moreover,
American will not pay BORROWER anything until the final term sheet has been approved by
the bankruptcy judge, which won’t happen until at least June 2012. There is potential for further
delay as certain provisions in all leases of retained aircraft, which are many and various, must be
made uniform to facilitate the orderly administration of the bankruptcy estate. Furthermore,
American will likely seize every opportunity to delay the commencement of lease payments.
BORROWER fully anticipated the term sheet to be approved in early April 2012. At that time, it
would have received $195,000.00. This amount represents the reduced payment of $65,000 for
December through February and would have helped BORROWER keep its loan current.

BORROWER cannot afford to make payments on an asset that exceed the asset’s income stream.
Current income generated by the aircraft is zero. Under no circumstances will BORROWER be
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able to afford a payment greater than the agreed and approved amount of American’s futurc leasc
payments on this aircraft. The proposal before the bankruptcy court fixes American’s monthly
lease payment on this aircraft at $65,000. If the agreed and proposed settlement is not approved
by the bankruptcy court, BORROWER will default.

DISCUSSION:

American’s bankruptcey has a direct and immediate impact on the aircraft leasing market.
American was leasing approximately 253 aircraft, including BORROWER’s, when it filed for
bankruptcy protection. The order that has alrcady been entered by the court allows American to
keep 160 of those aircraft, flooding the market with the remaining 93 aircraft. With a Hungarian
Airline and a Spanish Airline dumping another 51 (aggregate) aircraft into the market, resale
value of the collateral has dropped dramatically. See Ex. 8a. Spanair Collapses, Stranding
20,000 People, BBC News Online, January 30, 2012; see also Ex. 8b, Hungarian Airline Malev
Collapses, February 3, 2012.

Alternatives to Compromise:
Administer and attempt to sell a defaulted note.
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May 7, 2012
Asset Number: ##### $2.068,677.62-BV
Asset Name:  BORROWER

RECOMMENDATION:
Compromise Asset by accepting $1,034,338.81 representing 50% of the outstanding balance
($2,068,677.62), as full settlement of the principal obligations. Bi(i)

EXECUTIVE SUMMARY:

BORROWER, (“BORROWER” or “Borrower”), exccuted a $5,000,000 revolving promissory
note on April 15, 2009 payable to Tennessee Commerce Bank (“TCB”) to tund its business
operations as a seller of data products and data supplies. Borrower and TCB amended the note
on September 15, 2011, reducing the total amount to $3,000,000.00. Currently, the UPB on this
note is $2,068,677.62, with an available unfunded commitment of $931,322.38. FDIC
previously sent a “No Funding” Letter to BORROWER which BORROWER has not
countersigned.

BORROWER had maintained a perfect payment history on this and all related debt currently
with Receiver. However, this loan matured on April 15, 2012, and now must be refinanced with
a new lender or a defaulted loan will find its way to pool sale and fetch a substantially reduced
price.

Closure of TCB caused a disruption in the administration of BORROWERs credit facility,
resulting in the late payment of vendors and the corresponding loss of rebate revenue, which has
in turn caused BORROWER to lose virtually all revenue associated with this credit. There have
been three monthly losses to date as follows: January end: $63,256.00; February end:
$78,530.00; March end: $66,476.00. Loss for the end of April is estimated to be between
$60,000.00 and $80,000.00.

BORROWER has obtained altemnate financing as evidenced by the exhibited commitment letter.
See Ex 1, Blanket Commitment Letter, April 27, 2012. This commitment letter provides evidence
of takeout financing for all of BORROWER’s offers presented concurrently herewith pursuant to
a Master Submission. See Ex. 2, Master Submission, May 7, 2012. Of the total commitment
amount sct forth in this blanket commitment letter, $1,034,338.81 has been allocated to Asset
#it#iH representing 50% of BV as full satisfaction of BORROWER’s entire indebtedness related
Lo Asset #####. BORROWER’s offer represents the highest value as detailed later in the casc
and provides the FDIC with the quickest resolution of this asset.

1t is recommended the FDIC approve this case authorizing the compromise of Asset Number
##### and release the collateral, including all LOCs, in exchange for $1,034,338.81, notify
BORROWER and/or its representative via email regarding the FDIC’s approval or other decision
in response to BORROWER’s Offer, and refrain from reporting information regarding this asset
to any credit reporting burcau or agency.

DESCRIPTION OF ASSETS:
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BORROWER, through its wholly owned subsidiary, [SUB], sells data products and data
supplies. Throughout this case, the use of “BORROWER?” is intended to refer to
BORROWER’s actions as carried out through [SUB]. BORROWER functions as a contract
fulfillment partner helping small volume purchasers receive large volume discounts. As an
example, when a vendor, such as Lexmark Business Printers, receives a 6,000 unit order from a
large volume customer such as Walgreens and a 200 unit order from a small volume customer
such as Duane Reed, it will often fulfill the large order itself and pay BORROWER a rebate to
fulfill the small order. The price to the customer in each instance remains the same. By doing
this, the vendor can achieve efficiencies of scale while still providing discounts to smaller
businesses. This enables [SUB] to remain very cost competitive.

BORROWER must pay its vendors net 30 days from product shipment. Volume rebates are
awarded monthly based on order volume and timely payments (net 30). These rebates are
processed at the end of each month and comprise virtually all the revenue stream associated with
Asset #####. See Ex 7, Fulfillment Partner Transaction, prepared for this submission.
Consequently, there is a significant delay between BORROWER’s expense and its
corresponding revenue. BORROWER obtained the subject revolving warehouse credit line from
TCB, described in detail below, to fill this financial gap. BORROWER and TCB expressed the
loan’s purpose as follows: (1) purchase of equipment by borrower for leasing to lessees; (2) to
allow borrower to provide bridge financing to “buyers” (also called lessees in the documents for
convenience) who purchase equipment from Borrower; (3) purchase equipment for resale. See
Ex 6, Revolving Warehouse Credit Agreement, April 15, 2009. Other general conditions are
typical to most revolving credit facilities.

Loan Number ##### is the mechanism that insures regular timely monthly payments in
compliance with the net 30-day requirement allowing BORROWER the ability to collect the
rebates from the vendor. These rebates cover BORROWER's overhead costs and are the sole
source of profit associated with this loan. Without the rebate, the company cannot survive.
BORROWER cannot obtain temporary financing because the Receivership holds a security
interest in all of the BORROWERs future purchases from Vendors and new lenders will not
provide funding without some security interest in the new purchases.

BORROWER executed a revolving promissory note on April 15, 2009 in the maximum amount
of $5,000,000.00 payable to TCB and bearing an interest rate of 6.25%. See Ex 4, Warehouse
Note, April 15, 2009. An amendment to the note established a maturity date of April 15, 2012
and reduced the debt ceiling to $3,000,000.00. See Ex 5, Amended and Restated Warehouse
Note, September 13, 2011.

Security for this facility can be generally described as Accounts Receivable. More specifically
the security is defined as follows: (1) transactions, chattcl paper, accounts receivable, subject
properties; (2) records and data relating to item 1; (3) insurance proceeds; (4) Borrower’s
promise to do and execute whatever is necessary to evidence and perfect the lien such as UCC
financing statements.

Any personal guaranty for this note was subject to and arose only upon the satisfaction of the
following event: the note was past due for 60 days. As this loan matured without this trigger
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having been satisfied, the loan matured without the personal guaranty of {Name Omitted] and so
is not personally guaranteed.

BACKGROUND:

As usual, BORROWER submitted its regular draw request on January 30, 2012 in order to fund
payments due its vendors. Its request was denied by FDIC as Receiver for TCB on or about
February 1, 2012. Consequently, for the first time ever, BORROWER ([SUB]) has been unable
to make its vendor payments on time. On Tuesday morning, March 27, 2012, BORROWER
observed a significant reduction in gross margin even though revenue remained at predictable
levels. BORROWER, through its subsidiary [SUB], consistently has expcrienced, per vendor,
gross profit on gross sales of 16-18%. It has dropped below 10%. Upon further investigation, it
was discovered that it was the latencss of BORROWER’s payments to its vendors that resulted
in the loss of the rebate payments, something that had never occurred.

Why have BORROWER’s vendor payments been late? BORROWER’s payments have been
late as a direct result of FDIC’s failure to fund. Because rebates are capitalized at the end of
each month, BORROWER has only recently discovered the losses caused by this disruption in
what has otherwise consistently been a smoothly operating and regularly recurring administrative
function. Monthly losses, directly attributable to the bank’s closing and failure to properly
administer this credit in accordance with the agreement and course of business dealing, to date
are as follows: January end: $63,256.00; February end: $78,530.00; March end: $66,476.00.
Loss for the end of April is estimated to be between $60,000.00 and $80,000.00. BORROWER
will continue to incur this amount of loss on a monthly basis until the current situation is
resolved.

Critical to BORROWER’s business success is availability of capital, which allows it to perform
fulfillment of contracts, which in turn earns BORROWER rebates. The profit/revenue received
from the security of the note is in the rebate. FDIC’s refusal to honor the closed bank’s
commitment to advance has virtually eliminated BORROWER’s profit stream associated with
this credit facility, the very purpose for which the credit was originally extended. With the
Receivership not funding on the Commitment, BORROWER is receiving no rebates.
Furthermore, this interference by FDIC in BORROWER’s ongoing vendor relationships has
placed BORROWER in jeopardy of Josing both its vendor base and its customer base. Loss of
this revenue, coupled with the overhead of fulfilling its contractual obligations, actually places
BORROWER, which employs 20, in a negative profit situation with respect to this credit facility.

DISCUSSION:

Loan ##### is now matured, and having not been extended prior to maturity, investors cannot be
expected to offer much for this asset. The maturity of this loan without payment is an indicator
of future delinquency, something investors consider in their valuation and bid. BORROWER
has indicated to the Receivership that its losses since the Receivership declined further funding
of its commitment have exceeded $225,000 from the rebates it receives from the manufactures in
their Fulfillment Partner program.

Profit and overhead income only comes from the Rebate negotiated. This is true for
BORROWER and it will be true for the pool purchaser. For a pool purchaser to benefit from the
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purchase of this asset, they will need to be approved by the manufacturer as a Fulfillment Partner
and negotiate a rebate program that allows for them to be profitable with the amount of rebate
because the structure of the Fulfillment Partner program requires the partner to sell the product at
the same price they purchase from the manufactory. Success in this regard is not guaranteed.
Most pool purchasers will not want to venture into this water unless they are already in it, again
reducing potential pricing on pool sale.

As indicated above, the BORROWER’s only source of profit is from rebates because of their
requirement to sell the items from the manufacture at the same price as they purchase from the
manufacture. This Offer to Compromise takes the asset off the books of the Receivership at 50%
of BV.
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1PAC'S SUBMITTED CASE CHART FOR CONGRESSIONAL RECORD
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BORROWER SUPB COLLATERAL[EST VALUE! Y/N I Y/N Y/N| YN | YN 8

A+ Storage Downtown 7.859,278.42 {Storage umts 475060001 Y I Y 1Y N N 5212 4,300,000.00
A+ Storage LaVergne 248,761.00 [Storage units 20000] Y | Y1 Y N N 3212 £0,000.00
A+ Storage Murfreesboro 2,622.208.18 IStorage units 12500001 Y | Y I ¥ N N | S22 1,000,000.00
A+ Storage Providence 4,23%.100.00 {Storage units BS000001 Y | Y I Y N N 5/2/12 1,150.000.00
A+ Storage Spring Hill 3.296.669.00 [Storage units 5500001 Y i Y Y N N 572112 375,000.0
Bristol Development Grp 3.000,000.00 [FF&E 17500001 Y 1 Y Y N N_§5/23/12 1,250,000.0
{Borrower] Properties, LLC 2,940,000.00: 1Shopping Center 7800001 Y I Y 1Y N N _{6/15/12 456,000.0
Capital 1.easing & Finance +:13441,955.07 .| Vehicles/leases 8000001 Y 1 Y1 Y Y Y 45012 502,881 8.
Central Fleet Leasing, LLC 71,289, 147.68. | Vehicles/leases 700000 Y | Y Y N Y | 61512 400, 0
[Central I easing Corp 68,750.00 | Vehicles/leases 20000 N | N Y N Y 161512 10,0000
Comnerstone Capital, Inc 150,981.90 {Vehicles/le: T5000F Y L Y 1Y N Y 16/15/12 | thd
Comerstone Capital Corp. 392,940.72 -{ Vehicles/leas: 1700001 Y | Y Y N Y ] 6/1512 [thd
CPG 20,535,948.20 |Drilling Rigs 80000001 N1 N | N N N 15723712 ] $ 6,100,000.00
iqui Leasing Srvs. 2:179:221.21 {Vehicles/leases 1,000,000 | Y Y Y Y Y 16/15412 i tbd
UNIND 2.068,677.62 {Account Receiv 12000001 Y | Y Y N Y 372 1,034,338.81
UNIND 1,314,115.39 [Lease equipment 63500001 Y | Y I'Y N Y SIHI2 52564616
UNIN'D 9,707.881.69 |Airplane 50000001 Y I Y Y N N 32 4,368,546.76
UNIND 1,541,855.46 |Airplane 800000 Y Y Y N N SI712 616,742.18
J. B. & B. Investments 71,297.24| Vehicles/leases 425001 Y Y Y N Y /1512 37,000.00
KNA - =4,394,000.00 {Hotel 33000001 Y | Y I Y N N §4/16/12 2,770,600.00
Leo Sands 7,754,837 00:{Hotel 3700000 | Y I Y I Y N N /14712 2.700,000.00
TAMCO 15 7:343,550.607 Vehicles/leases 40000000 Y 1 Y I N Y Y /15712, 3,524,904.00
TOTALS 84,462,175.78 $40.027,.500 31,125,059.74
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prelim 10

FiM4PD FY10 PRELIMINARY SINGLE AUDIT EXPENDITURE SCHEDULE

09/24/10 Grantar Revenue Total Costs

Grant FY Grant Name Number CFDA Source
18 F11008 09 Prosecution Support VAWA-2008-1712 16.588 1800 20,428.82
18 F11008 10 Domestic Vigtence Prosecutor VAWA-2009-1812 16.588 1800 58,002.05
18 F15013 09 UAS! - 6 D Volunteer Program 2006-EM-E6-0059/05AUA: 97.008 1800 140,149.81
18 F15014 09 Base Realignment and Closure RA0625-08-013 12.607 1800 133,226.78
18 F15014 10 Base Realignment and Ciosure RA0625-09-03 12.607 1800
18 F15017 08 Summer of Services 07CGHMDOO01 94,007
18 F15018 08 FY08 MLK days of services 94.007 -
18 F15018 10 FYQ9 MLK days of services 94.007 5,000.00
18 F18006 09 Nortwest Park/Oakview Weed and Seed 2008-WS-QX-0149 16.595 1800 62,355.51
18 F18006 10 Nortwest Park/Oakview Weed and Seed 2009-Ws-QX-0167 16.595 i800 83,853.13
18 F45029 TA G-20 Summit, 9/24-25/09 EMW-2003-CA-0100/M01¢97.025 9.672.55
18 F45029 B HURRICANE Gustav EMW-2003-CA-0100/M02° 97 025 16,024.75
18 F45029  9E 2009 Presidential inaugurartion Activation Order # 2007-0(97.025 {59.39)
18 F45034 B USAS!t NCR Cache Leadership 2004-TU-T4-0010/04.1.13.97.067 25785493
18 F45034 09 USAS! NCR Cache Leadership 2004-TU-T4-0010/04.1.13.97.067 55,000.00
18 F45034 7C UAS! NCR Radio Cache Maintenance 2006-EM-E6-0059/04CUA 97.067
18 F45034 7E UAS! Trailers Cache Phase 2 2005-GE-T5-0024/4.1.17.£97.067
18 F45034 8A UAS! NCR Radio Cache Maintenance 2005-GE-T5-0024/R2UAS.97.067 25,888.09
18 F45034 8C WMd Training None shown 97.067 28.373.99
18 F45034 9A UASH NCR Radio Cache Maintenance None shown 97.087 49,796.19
18 F45034 9B UASI NiIMS Coordinator 2005-GE-T5-0024/4BUAS: 97.067 10,618.43
18 F45034 G UASH Mass Casualty Support Unit - Medicat Supplies  2005-GE-T5-0024/4DUAS 97.067 457.84
18 F45034 90 UASI MCSU Supplies 2005-GE-T5-0024/4DUAS 97.067
18 F45034 9E UASI - MCSU Medical Suppties 2004-TU-T4-0010/04.1.17.97.067 373,787.09
18 F45034 9F Communication Leader 2005-GE-T5-0024/5C7UA!97.067 -
18 F45034 9G incident Management Training 97.067 17,509.71
18 Fa5041 EE USAR WMD Preparedeness GRANT EMW-2006-CA-0222 97.025
18 F45041 FF National Urban Search and Rescue (NUSR} EMW-2005-CA-0285 97.025 1800 274,599.41
18 F45041 GG Nationat Urban Search and Rescue {NUSR} EMW-2008-CA-0484 97.025 1800 470160.71
18 F45041 HH Nationat Urban Search and Rescue (NUSR} EMW.-2008-CA-0484 97.025 1800 192,529 93
18 F45042 08 Assistant to Fire Fighters Grant 97.044 282,745.63
18 F45043 6C FY08 [MT-Fiorida Hurricane Wilma 97.044 (2,270.21)
18 F45043 9A Mission SR980 - Hurricane tke 87.067
18 F45044 09 National Fire Protection Association - 97.067 3,024 00
18 F45080 07 Safer Grani EMW.-20006-FF-03999  97.044 1800 207,000.05
18 F45080 09 Safer Grant 97.044 537,528.84
18 F47002 05 Washington/Baltimore HIDTA Project 7988302 07 800
18 F47002 05 Vvashington/Baltimore HIDTA Praject 7903012 07 1800 {4.310.61)
18 F47002 07 Washington/Baltimore HIDTA Project 7914102 a7 1800 42,732.96
18 F47002 08 Washington/Baltimore HIDTA Project 2926201 07 85,000.00
18 F47021 6A BJA Bufiet Proof Vests 1121-0235 16.607
18 F47034 08 JOINT TERRORIST TASKFORCE MOU between FBI and 16.595
18 F47034 o7 JOWT TERRORIST TASKFORCE MC Police 16.595
18 F47034 08 JOINT TERRORIST TASKFORCE 16.595
18 F47034 09 JOINT TERRORIST TASKFORCE 16.595 29.45
18 F47035 07 FY07 PAL-PALYEP 2007-JL-FX-0016 16.541 800
18 F47035 08 FYO08 PAL-PALYEP 2007-JL-FX-0016 16.541 800
18 F47042 09 COPS Hiring 16.710 -
18 F47049 08 METRO ALIEN TASK FORCE NFSL-2002-1001 21.000
18 F47049 09 METRO ALIEN TASK FORCE NFS5L-2002-1001 21.000 800 2,271.00
18 F47049 10 METRO ALIEN TASK FORCE NFSL-2002-100% 21.000 16,645.65
18 F47056 07 DNA CAPACITY ENHANCEMENT 2006-DN-BX-K203 16.560 iB00
18 F47057 9B Forensic DNA Backlog Reduction Program 2004-DN-BX-K090 16,560 {4,280.48)
18 F47057 9A DNA Backlog Reduction Program 2007-DN-B8X-K100 16,560 113,945.73
18 F47057 07 DNA Backiog Reduction Program 2006-DN-BX-KO48 16.560 35,544.00
18 F47057 10 DNA Backiog Reduction Program 2009-DN-BX-K085 16.560 200.00
18 F47059 07 SAFE SCHOOLS-HEALTHY KiDS -FY07 84.184
18 F47060 09 SOLVING COLD CASES with DNA 2008-L T-BX-K005 16741 98,772.90
18 F47060 10 Solving Cases with DNA 2005-DN-BX-K021 16.560
18 F47064 06 FY06 FSS BYRNE POLYGRAPH iIMPROVEMENT 2005-D.J-BX-0304 16.560
18 F47064 07 Ed Byrne Memoriat Justice Assistance Grant Program  2006-D.J-BX-0303 16.560 3,444.46
18 F47064 09 FY086 FSS BJAG GOCCP 2006-D.-BX-0303 16.560
18 F47066 06 COPS RAFIS Upgrade 2005-CK-WX-0422 16.710 i800
18 F47070 07 PSN Anti-Gang Initiative PSNi-2006-1007 16.744 1800
18 F47072 09 Regional Fugitive Task Force FATF-08-0144 16.585 7.000.00
18 F47072 10 Regional Fugitive Task Force FATF-08-0144 16,585 18.824.72
18 F47082 09 Comprehensive Anti-Grant Activity Strategy Grant 1371241 16.580 4351178
18 F47084 10 Wheaton CSAFE

6,935.48
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Grant FY Grant Name Number CFDA Source
18 F48001 10 FY 2007 Cooperative Reimbursement Agreement CSEA/CRA/10-043 93.563 1800 434,787.32
18 F48001 09 FY 2008 Cooperative Reimbursement Agreement CSEA/CRA/09-043 93.563 1800 127,925.70
18 F48004 04 FY04 DOMESTIC VIOLENCE ASSISTANT 2001-WE-BX-0012 16.590 800

QVW FY06 Grants 1o encourage Arrest Policies and

18 F48007 07 Enforcement Protection Orders 2005-WE-AX-0096 16.580 1800
18 F48008 08 Criminat Investigation & New Detective Training - LETS BJAG - 2005 - 1081 16.738 1800
18 F48009 09 Regional Fugitive Gang Task Force FATF-09-0128 16.595 8,752.98
18 F48009 10 Regional Fugitive Gang Task Force FATF-10-0128 16.595 40,532.61
18 F48015 10 FDIC Bank Closures-Federal Security 16.595 16.602.55
18 F48018 10 FY10 ATF Gang Task Force Qvertime Grant 16.595 2,866.08
18 F48020 09 Granis to Encourage Arrest Policies 2005-WE-AX-0096 16.580 372,701.02
18 F48001 09 FFY08 STATE HOMELAND SECURITY GRANT 97.073 108,367.06
18 F49001 08 SGSGP-LETPP 2007-GE-T7-0040 97.067 359,796.92
18 F48001 10 FFY10 STATE HOMELAND SECURITY GRANT 2007-GE-T7-0040 97.067 187.89
18 F49001 8B Mini Citizens Corp 2007-GE-T7-0040 97.067 4,935.00
18 F48001 8c SGSGP-LETPP 2007-GE-T7-0040 97.067 426,374.70
18 F49004 09 UAS} DATA SHARING 2005-GE-T5-0024/13DUA! 97.067 858,209.59
18 F49004 1A FFYQ9 UAS! Exercise & Training Grant 2005-GE-T5-0024/5CUAS 97.067 62,500.00
18 F49004 A CATH 2005-GE-T5-0024/8DUAS. 97.067
18 F49004 9A NCR Training and Exercise Support 2006-GE-T6-0037/ETPUA 97.008 270.00
18 F49004 9B UAS} Hampton Roads 2007 UASI HRPDC 97.067 341,245.26
18 F49005 07 FY06 UASI FORCE PROTECTION 2005-GE-T5-0024/MD2UA 97.067
18 F43005 6B NCR NiMS Coordinator Position 2005-GE-T5-0024/5C2UA!97.067
18 F43005 08 NIMS Coordinator Maintenance 2006-GE-T6-0037/ETCUA 97.008
18 F490086 08 UASI Information Data Sharing 13AUASE 97.008 1.840,376.06
18 F49008 09 UAST NCR Law Enforcement (LINX} UASI NCR Law Enforceme 87.008 199,803.61
18 FA49006 1A UAS! Information Data Sharing UASI Information Data Sh:97.008 103,211.00
18 F43006 10 UASI-LINX Capabilities Upgrades 97.008 75.693.03
18 F49006 8A UASI information Data Sharing 2006-EM-E6-0059/13AUA97.008 615,226.36
18 F490086 8B UAS| NCR LINX Maintenance Grant - Defiba 2006-EM-E6-0059/13AUA:97.008 908,260.58
18 F49008 10 Mass Care Suppfies 2005-GE-T5-0024/X4UAS: 97.067 87.536.95
18 F43009 07 UASI Grant 97.067
18 F49010 10 EMPG Grant Program 2007-EM-E7-0104 97.042 288,532.00
18 F4901% 07 NCR NIMS ICS 300/400 Training ETTUASE 97.008
18 F48012 09 Active Shooter "immediate Action Teams” Tactics & OIETYUASE 97.008
18 £49013 09 UASI Emergency Plarning 97.008 229.670.80
18 F48016 10 influe Pendemic Training of Pharmacists 97.073 10,246.69
18 F49017 10 HiNt 97.073 28,515.31
18 F49018 09 UASI 5% Share 97.073 304,825.98
18 F49019 10 Regional Animal Shelter Preparedness 97.073 23,783.18
18 F49023 10 FY09 UASI Explosive Breaching Training 97.073 4,964 88
18 F50809 9A Depot Security - Transit Grant Subgran{ # 6TGO3 97.07% 380.969.08
18 F50809 09 Bus Security Cameras Subgrant # 6TGO3 97.07% 40,857.59

F50809 10 Bus Security Cameras Subgrant # 6TGO3 97.075 6,406.42
18 F50810 08 Trave! Assistance for income-Oualified Residents Subgrant # 08-032 20.505 5,822.67
18 F61204 10 HEAD START Program 03CH2109/44 93.600 800 1,126.815.84
18 FB61204 10 HEAD START Program; Transfers to MCPS 03CH2109/44 93600 800 3.374427.10
18 FB1206 09 Community Services Block Grant DCA/OCA-10-03-013 93.569 800 168,783.44
18 F61206 10 Community Services Block Grant DCA/OCA-10-03-013 93.569 800 340,020.84
18 FG1507 ce CLIG CARRYOVER - PART C 5G802078-01 84.181
18 FB1507 c7 CLIG CARRYOVER - PART C $G802078-01 84.181
18 F61908 09 Retired and Senior Votunteer Program 06 SRAMD 003 94.002 800 11,425.12
18 FB61908 10 Retired and Seniar Voiunteer Program 09 SRAMD 803 B4.002 800 35,896.31
18 F64013 09 Rockvitle District Court Abused Persans Support VAWA.-2008-1410 16.588 i800 13,372.09
18 F64013 10 Victim Access VAWA-2009-1411 16.588 i800 23,203.91
18 F64040 a7 CHILD CARE RESOURCE & REFERRAL NONE 93.575
18 FB4040 09 CHILD CARE RESOURCE & REFERRAL NONE 93.575 93,585.93
18 F64040 09 CHILD CARE RESOURCE & REFERRAL NONE 93.713 91,085.00
18 FB4053 05 SAMSHA SERVICE TO CHILDREN 5 HS5 SM52929-06 93.104 800
18 FB4132 0§ Gang Prevention tnitiative 2005-JV-FX-0071 16.541 1800
18 F64140 07 Crossroads Youth Opportunity Center 2006-JL-FX-0077 16.580 1800
18 FE4142 07 Joint County Gang Prevention and Supression Initiative 2006-DD-8X-0323 16.580 1800 527,963.79
18 F64144 07 Civic Justice Corps Grant YF15595-06-60 17.261 1800
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Community-Based Colfaborations (CBC) for Gang

18 F64154 08 Prevetion and Positive Youth Development Program  2007-JV-FX-0325 16.544 {800 7421528
18 FE4155 10 Pre-Triat Domestic Violence Abuser intervention Projec 2007-DD-BX-0715 16.580 1800
18 FB4164 09 Maryland Regionai Gang Initiative Expansion 2008-DD-BX-0648 16.753 113,857.03
18 FB4167 09 Adult Drug Court Cap Expand Initiative 1H79Ti020002-01 93.243 60,317.00
18 FB4167 10 Adult Drug Court Cap Expand initiative 1H79T1020002-01 93.243 294 ,450.50
18 F72019 10 NRPA Grant 07.000 {800 566.46
18 F77009 09 Neighborhoad Stabilization Pragram (NSP) B-08-UN-24-0001 14251 1,789,058.30
18 F77011 EMERG SHELTER 5-05-UC-24-0003 14.231
18 F77011 09 EMERG SHELTER 5-08-UC-24-0003 14.23% 52,968.27
18 F77011 10 EMERG SHELTER $-09-UC-24-0003 14.231 129,530.12
18 F77013 09 Maryland Neiphborheod Conservation Initiative MD - NCi-1 14228 3,434,876.54
18 F77021 10 WEATHERIZATION 2005-DOE FUNDS 81.042 31,831.86
18 F77023 07 WEATHERIZATION DOE SUPPLEMENT 2006-DOE FUNDS 93.568
18 F77023 08 WEATHERIZATION DOE SUPPLEMENT 2006-DOE FUNDS 93.568
18 F77026 a7 WEATHERIZATION DOE SUPPLEMENT 93.568
18 F77027 10 WEATHERIZATICN DOE SUPPLEMENT 93.568 -
18 F77033 04 FENTON STREET EDY B-03-SP-MD-0331 14.246
18 F77034 04 LONG BRANCH COMM CTR B-03-SP-MD-0326 14.246
18 F77035 04 WHEATON FACADE EDt B-03-SP-MD-0323 14.246
18 F78010 09 WIA Dislocated Worker PQOB7200010-D 17.260 238,771.06
18 F78010 10 WIA Dislocated Worker POOB8200010-D 17.260 693,675.14
18 F78020 Q9 WIA ADULT PROGRAM POOB7200010-B 17.258 52,118.94
18 F78020 10 WIA ADULT PROGRAM POOB8200010-B 17.258 300.158.58
18 F78040 a6 WIA YOUTH PROGRAM PQOOB6200033 17.259
18 F78040 a9 WIA YOUTH PROGRAM PQOB7200010-C 17.259 121,908.91
18 F78040 10 WIA YOUTH PROGRAM PQOB8200010-C 17.259 800 24337718
1B F78041 a7 SUMMER YQUTH CONNECTION FQOB7200025 17.259
18 F78041 08 SUMMER YOUTH CONNECTION PQOB8200022 17.259
18 F78041 09 SUMMER YQUTH CONNECTION PQ0B6200152 17.258/9/60
18 F78050 o7 FY06 RAPID RESPONSE PQOB6200052 17.260 iB00
18 F78050 08 FY06 RAPID RESPONSE PCOB7200052 17.260
18 F78051 07 RAPID RESPONSE - EARLY INTERVENTION POOB7200026 17.260 i800
18 F78051 10 RAPID RESPONSE - EARLY INTERVENTION POOBB200043 17.260 i800
18 F78070 08 STATE WIDE INCENTIVE GRANT POOB7200042 17.258/9/60 800
18 F78070 09 STATE WIDE INCENTIVE GRANT POOB7200154 17.258/9/60 i800
18 F78090 06 WIA ADMINISTRATION PQ0B6200033 17.258/9/60 1800
18 F78090 08 WIA ADMINISTRATION PQOB7200010-A 17.258/9/60 800
18 F78080 09 WIA ADMINISTRATION POOB8200010-A 17.258/9/60 1800
18 F78120 07 MD HEALTHCARE WORKER POCB7200050 17.260
18 F78130 06 MD NEG BRAC PODB6200131 17.260
18 F78130 08 MD NEG BRAC POOBB200098 17.260 2147123
18 F78140 09 TNF. 93.558 i800 95,484.37
18 F78310 08 FY'07 Maryland Workers ReEntry Praogram BJAG-2007-0081 16.738 pis see SIF012
18 F78310 09 Offenders Employment Reetry BJAG-2007-0061 16.738 pis see SIFO12
18 F78500 06 DISABILITY NAVIGATOR GRANT 17.266
18 F7B500 09 DISABILITY NAVIGATOR GRANT P0O0B6200054 17.266 28,003.03
18 F78500 10 DISABILITY NAVIGATOR GRANT POOB8200017 17.266 800 161,116.79
18 F78800 08 MD BUSINESS WORKS POCB6200097 17.258/9/60 i800 28,099.99
18 F7B600 09 MD BUSINESS WCRKS POOB7200081 17.258/9/60 1800 {30,414.19)
18 F78800 10 MD BUSINESS WORKS POOBB200061 17.258/9/60 80O -
18 F78800 10 FY10 Wagner-Peyser Grant P0O091400110 17.207 349,708.43
18 F78803 10 WIA Statewide Funds PO0B9200073 17.258/59/60 4,500.00
18 FBOO1S 0g Diesef Emission Reduction 92045-MEMAQO 66.034 28,973.22
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18 Fas5003 09 Cops in Shops - Liquor Board Project # 09-166 20.605 800 5775.79
18 FB5007 10 Cops in Shops EUDL-2009-1026 16.727 18,819.01
18 FB5008 10 1D Checking Calendar for Retailers and Takoma Fark Cops ir 10-166-23 20.600 9.504.93
18 F85010 10 Town Hall Meetings Underage Drinking Activity # 73 93243 500.00
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Response to questions from the Honorable Randy Neugebauer
by Bret D, Edwards, Director, Division of Resolutions and Receiverships,
Federal Deposit Insurance Corporation

Q1: How can the FDIC verify that pursuing structured transaction sales will maximize the
return to the Deposit Insurance Fund?

Al: The verification is comprised of several components: analysis of performance, evaluation of
structured sale results compared to the estimated cash sale value, and monitoring for compliance.

During the structuring process for each LLC, the FDIC’s financial advisor prepares an estimated
cash flow projection for the pool of loans being conveyed to the LL.C, including how the cash
flows will flow through the deal structure for distribution to the equity holders. These
projections become the FDIC’s baseline for subsequent monitoring of transaction performance.
In the aggregate, for the 29 LLC transactions closed through September 2011, total projected
equity distributions to the FDIC, as of March 31, 2012, are substantially in line with the FDIC’s
initial projections, with an approximate 0.1 percent difference.

Another measure is the comparison of selling the loans in a structured sale versus a cash sale.
The present value of the cash flows to the FDIC on the LLC transactions as of the respective
closing dates is compared to the cash sale value to determine the dollar amount of the benefit to
the FDIC from having entered into the LLC transaction. As of December 31, 2011, the
aggregate present value of actual and projected LLC cash flows to the FDIC, as of the closing
dates for each LLC transaction, was approximately $11.7 billion (or 47.2 percent of the initial
unpaid principal balance (UPB)), compared to the cash sale values of approximately $7.4 billion
(or 29.8 percent of the initial UPB). By this measure, the benefit to the FDIC of having entered
into the LLC transactions instead of selling assets for cash is approximately $4.3 billion (or 17.4
percent of initial UPB).

The managing members are required by the LLC agreements to maximize return to the LLC.
The FDIC monitors management of the portfolio and compliance with the agreements by
reviewing monthly reports, reviewing actual performance against consolidated business plans,
and conducting site visitations on at least an annual basis. In addition, the FDIC utilizes an
accounting contractor to perform closing and interim management reports and review and
process monthly cash flow and account statements.

Q2: What discounts and financing does the FDIC provide to its private sector partners to
facilitate structured transaction sales?

A2: When the FDIC as receiver conveys assets to an LLC it reeeives as payment all of the
equity interest in the LLC, as well as, in some cases, purchase money notes. The FDIC then sells
a portion of the equity (typically 40 percent) to private sector partners. The LLC repays the
purchase money notes over time from cash flow generated by the LLC, and the repayment of the
purchase money notes is made prior to the members of the LLC receiving any equity
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distributions. The FDIC does not offer any discounts, but rather conveys the assets to the LLC
based on the market value of the assets.

It is important to note that the managing member pays cash to the FDIC for its winning bid
amount. The FDIC does not finance the managing member’s equity interest.

Q3: Can FDIC managing partners use TARP funds to purchase their equity interest in
LLCs?

A3: No buyers to date had received TARP funds.

Q4: How many complaints has the FDIC received from borrowers whose loans have been
transferred into structured transaction sales?

A4: Of the more than 42,300 assets that the FDIC transferred into structured transactions, the
EDIC has received a total of 181 inquiries from borrowers from June 2010 to the present.

Q5: How does the FDIC manage complaints received from borrowers whose loans have
been transferred into structured transaction sales?

AS: When the FDIC receives a borrower’s inquiry, the following steps are performed:
e We determine if the inquiry is associated with a structured transaction;
« We contact the borrower, usually via email;
e The inquiry is assigned to an FDIC specialist, who contacts the acquirer of the loan to
obtain and review the information that will address the borrower’s specific concerns;
* Following review and approval, a responsc is mailed to the inquiring party.

Q6: How many complaints has the FDIC received from Members of Congress advocating
on the borrowers’ behalf?

A6: From June 2010 to the present, the FDIC has received 80 inquiries from Members of
Congress relating to borrowers whose loans were sold in structured transactions.

Q7: How does the FDIC manage complaints received from Members of Congress
advocating on the borrowers’ behalf?

A7: A Congressional inquiry is handled similarly to a direct inquiry from a borrower described
above. Inquiries are carefully tracked to assure a prompt response. The inquiry is assigned to an
FDIC specialist, who contacts the acquirer of the loan to obtain and review the information that
will address the borrower’s specific concerns. Following confirmation that we have a signed
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Privacy Act release from the constituent, a response is then prepared for the Member of Congress
so they can provide a response to their constituent.

Q8: How many more structured transaction sales are in the pipeline?

A8: There are currently several structured transaction sales in the pipeline. The first to be
offered will be a Small Investor Program (SIP) sale from a single receivership. A multi-
receivership offering is in the initial planning and development stages. The portfolio has not
been finalized, but the sale is expected to include commnercial real estate, acquisition
development and construction and single family residential loans from 70 receiverships. It is
expected that additional loans will be included from new receiverships. The sales are projected
to bid in the fourth quarter and close before year-end.

Q9: Is there an end date for the structured transaction sales program?

A9: No, there is no anticipated end date at this time, but frequency and volume is likely to
diminish going forward. Nationally, through August 6, 2012 there have been 454 bank failures
since the beginning of 2008. While still high, the current pace of failures is slowing. As of
August 6, 2012, there have been 40 financial institution failures in 2012 compared to 63 failures
at this same point last year. Additionally, a contributing factor that affects the structured
transaction sales program is the type of resolution and the number of loans the FDIC retains.

Q10: On what criteria will the FDIC judge the ultimate success of the structured
transaction sales program?

A10: The transaction agreement term is generally seven years for commercial real estate and
acquisition, development and construction loan sales, and ten years for single family residential
loan sales. As such, the success of the structured transaction sales program cannot be completely
measured until termination of the agreements. An analysis of the overall recovery considering
the costs of marketing and monitoring as compared to selling the loans in a cash sale will be the
most meaningful way to judge the success of the program. The FDIC gathers substantial data
throughout the course of these transactions so we will have the ability to evaluate costs,
recovery, and many other factors.

Q11: Does the FDIC direct its private sector partners’ approach to collecting outstanding
debt on loans transferred into structured transactions LLCs?

All: The transaction documents provide that the managing member service and liquidate the
assets in the way in which a prudent servicer would do. While the FDIC does not direct the
collection cfforts of the managing member, the FDIC has a monitoring process in place to ensure
that the managing member and its servicer comply with the terms of the Servicing Agreement
and other transaction documents. 1f a servicer fails to comply with the servicing standard, the
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FDIC has the right to put the managing member in default and, among other remedies, remove
the servicer.

An example of servicing standards for loans secured by single-family properties is the
requirement that the managing member implement a loan modification program consisting of
either: (i) HAMP, (ii) the FDIC’s mortgage loan modification program, or (iii) a managing
member proprietary program that is approved by the FDIC.

Q12: Why does Rialto seem to have a much higher number of Congressional inquiries
regarding its practices than other managing members in the structured transaction sales
program?

A12: Ofall structured transactions sold to date, Rialto is the managing member with the highest
number of loans. In addition, at the time of the sale, 89 percent were non-performing
acquisition, development, and construction (ADC) loans, with many of the remaining loans
expected to default prior to their maturity date due to collateral characteristics and type. Over 80
percent of the loans were more than 150 days delinquent. Many of the ADC loans have
undeveloped land or vacant land as collateral, and it is difficult to restructure a loan with
collateral that does not have a payment stream. The large number of ADC loans combined with
the high percentage of delinquencies is a significant contributor to the number of congressional
inquiries received by the FDIC. Since the structured transaction sale, the number of inquiries
and the percent of these inquiries to total assets transferred to the LLCs is less than | percent.
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FDIE

Federal Deposit Insurance Corporation
550 17th Street NW, Washinglon, DG 20429 Office of Legistative Affairs

June 25,2012

Honorable Michael E. Capuano

Ranking Minority Member

Subcommittee on Oversight and Investigations
Comimittee on Financial Services

House of Representatives

Washington, D.C. 20515

Dear Congressman Capuano:

This letter is in response to your request for information during the testimony of Bret Edwards,
Director, Division of Resolutions and Receiverships, on May 16, 2012, at the hearing entitled
“Qversight of the Structured Transaction Program” before the Subcommittee on Oversight and
Investigations of the House Financial Services Committee.

At the hearing you asked for an explanation of the price paid by Rialto for ifs 40 percent equity
interest in the two structured transactions with the Federal Deposit Insurance Corporation.
Enclosed is a report prepared by the Federal Deposit Insurance Corporation’s Division of
Resolutions and Receiverships of the economic structure of those transactions and the price paid
by Rialto.

We hope that this information is helpful. If you have further questions, please do not hesitate to
contact me at 202-898-8730, or Tke Jones, Legislative Attomey and Advisor, at 202-898-3657.

Sincerely,

g o

Alice C. Goodman
Acting Director
Office of Legislative Affairs

Enclosure

ce: Honorable Randy Neungebauer
Chairman, Subcommittee on Oversight and Investigations
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Response to questions from the Honorable Michael E. Capuano
by Bret Edwards, Director, Division of Resolutions and Receiverships
Federal Deposit Insuranee Corporation

During the hearing, there were a number of questions regarding the financial aspects of the
structured transactions entered into by the FDIC with Rialto Capital Management (Rialto) and
per the Committee’s request, below we attempt to provide a simple and clear explanation of the
economics of structured transactions generally and that deal in particular.

For those unfamiliar with the FDIC’s structured transaction program, it may prove useful to walk
through a simple example to explain the economics of these transactions. Assume the following

facts:

Example 1: Unleveraged transaction

FDIC as receiver inherits one severely delinquent loan with an unpaid principal balance
(UPB) of $100.

FDIC’s financial advisor estimates an immediate cash sale of the loan would bring $40.
(In other words, the loan would only be worth 40 cents on the dollar if sold immediately
for cash)

FDIC as receiver forms an LL.C and contributes the loan to an LL.C in exchange for a
100 percent ownership interest in the LLC.

FDIC offers to sell a 40 percent equity interest in the LLC (while FDIC retains 60
percent).

The winning bidder in a highly competitive sale offers to pay $25 for the 40 percent
equity interest and FDIC closes the sale.

The “Implied Value” of the loan in the structured sale is based on the highest bid and is
calculated to be $62.50. That is, if someone pays you $25 for 40 percent of something,
then the value they are placing on the entire thing—in this case, a defaulted loan—is
simply $25/.40, or $62.50. Note the FDIC as receiver is retaining 60 percent of the
equity of the LLC, so by definition, its share is valued at $37.50 (or $62.50 - $25).
Given the FDIC’s financial advisor’s estimate of the loan’s value in an immediate cash
sale of $40, the FDIC achieves a much better return by putting this loan in a structured
sale. Specifically, the FDIC will receive $25 immediately and is expected to receive
$37.50 over time as the asset is worked within the LLTC structure. This total of $62.50
compares very favorably to the $40 it was expected to have received had it sold the loan
immediately. Indeed, it may be argued that the FDIC is statutorily required to engage in
these transactions because they achieve the least loss resolution of failed bank assets (in
this case, $22.50 additional return) that the structured sale vehicle provides.

A comparison of what the winning bidder paid to the UPB of this severely delinquent
loan is misleading. First, suggesting that the winning bidder paid “25 cents on the
dollar” for this loan ignores the fact that the winning bidder is only purchasing 40
percent of the equity in the LLC. So by that measure, it is more accurate to state it paid
25 cents on 62.5 cents for its 40 percent share of the LLC. Second, the inference that
any discount amount or percentage off the UPB constitutes a “sweetheart” deal ignores
the fact that this Joan is severely delinquent and thus by definition, is worth substantially
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less than the UPB. Indeed, we would argue the winning bidder paid market value for its
equity share of the LLC in a competitive sale and therefore there was no “sweetheart”
deal.

e It is important to note that the likely value of the loan is greater than $62.50. Remembet
that each dollar of recovery in the LLC is split 60 percent/40 percent with the FDIC.
Hence, the winning bidder does not achieve a return of its initial investment until
collections on the loan reach the $62.50 level. The winning bidder is betting that it can
collect more than that and thus achieve a return on its initial investment of $25.

Example 2: Leveraged transaction

» FDIC as receiver inherits one severely delinquent loan with an UPB of $100.

e FDIC’s financial advisor estimates an immediate cash sale of the loan would bring $40.
(In other words, the loan would only be worth 40 cents on the dollar if sold immediately
for cash)

» FDIC as receiver forms an LLC and contributes the loan to an LLC in exchange for a
100 percent ownership interest in the LLC.

e The FDIC as receiver then offers to sell a 40 percent interest in the equity portion of the
LLC (while FDIC retains a 60 percent interest).

o In order to induce greater competition for the structured sale, the FDIC offers leverage
in the transaction. It does this by inducing the LLC to pay for 50 percent of the assets
the FDIC as receiver contributed to the LLC by issuing a note payable to the receiver.
This allows the winning bidder to put in half as much initial cash as it would in the
unleveraged example. Importantly, this debt must be paid back in full from the cash
flow generated by the LLC before any equity distributions are made to the LLC
members.

e The winning bidder in a highly competitive sale offers to pay $12.50 for the 40 percent
equity interest and FDIC closes the sale. Although the bidder paid only half the cash it
would have an unleveraged deal, the implied value of the assets remain $62.50,

* Asabove, a comparison of what the winning bidder paid to the UPB of this severely
delinquent loan is misleading. First, suggesting that the winning bidder paid “12.5 cents
on the dollar” for this loan ignores the fact that the winning bidder is only purchasing 40
percent of the equity portion of the LLC, and that the equity portion is only 50 percent
of the total capital of the LLC given the issuance of the purchase money note. So by
that measure, it is more accurate to state it paid the equivalent of 12.5 cents on 31.25
cents for its 40 percent share of the equity portion of the LLC. And as above, the
inference that any discount amount or percentage constitutes a “sweetheart” deal
ignores the fact that this loan is severely delinquent and thus by definition, is worth
substantially less than the UPB. Indeed, we would argue as we did in Example #1, that
the winning bidder paid market value for its equity share of the LL.C in a competitive
sale and therefore there was no “sweetheart” deal.

The Specifics of the Rialto Deal
In February 2010, the FDIC closed two Structured Transactions (LL.Cs) with Rialto. The two

transactions were composed of 5,511 distressed acquisition and development (ADC) loans
representing approximately $3.1 billion in UPB. These loans were severely distressed—over 80
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percent of the asset portfolio was greater than 150 days delinquent at the time of the sale. Hence,
the market value of these loans was significantly lower than the UPB at the time of sale just as
we noted in the examples above. Rialto paid the FDIC as receiver approximately $243 million in
cash for a 40 percent equity interest in the two leveraged LLCs. The FDIC retained the
remaining 60 percent equity interest, which had an implied value of approximately $365 million.
Additionally, the LLCs issued approximately $627 million in purchase money notes to the FDIC
as receiver. The FDIC competitively bid the equity interests in the LLCs with the sale
notification being sent to more than 960 prequalified bidders, and bid packages sent to more than
57 potential bidders.

Using logic similar to that outlined in the examples above, Rialto did not pay “8 cents on the
dollar” for $3.1 billion in assets. In fact, Rialto paid approximately $243 million for a 40 percent
interest of the equity portion of the LLCs. While Rialto manages the day-to-day administration
of the portfolio, it does not realize a recovery on its equity interest until the LL.C fully repays the
purchase money notes. Rialto’s purchase price for its equity interest is the basis for establishing
the implicd value of the loan portfolio as a whole.

Similar to the definition of implied value outlined above, it is the sum of Rialto’s equity interest,
the FDIC’s equity interest and the UPB of the purchase money notes at issuance. The implied
value is calculated by adding the combined equity interests to the debt issued (which includes a
guaranty fee of approximately $18 million payable to the FDIC) and then dividing the total by
the UPB of the portfolio. The implied value of the loan portfolio owned by thc LLCs as
illustrated and calculated below is approximately 40.5 percent.

When applying the purchase price definition and calculation to the Rialto structured sale the
following purchase price is achieved based on the structure offered for this sale which was 1:1
debt to equity, 60 pcrcent and 40 percent equity split to the FDIC and Rialto, respectively:

Unpaid Principal Balance of ADC Loan Portfolio $3,052,645,902
Rialto Bid to Purchase 40 percent Equity Interest $243,458,812
Divided by Rialto Equity percent 40 percent
Total Implied Value of Equity ($243MM/0.40=$608.6MM) $608,647,030
Purchase Money Notes before guaranty fee (1:1 debt/equity) $608,647,030
FDIC Corporate Guaranty Fee (3 percent) $18.259.411
Total Purchase Money Note $626,906,441
Total Loan Portfolio Value based on Sales Price $1,235,553,471
Portfolio Unpaid Principal Balance Sold $3.052.645.902
Calculated Implied Value ($1.235B divided by $3.052B) 40.5 percent

While the implied value is 40.5 percent, the FDIC received approximately (i) $243 million in
cash upfront from Rialto for Rialto’s equity interest in the LLCs, and (ii) $627 million in
purchase money notes. Recoveries after the LLCs fully repay the purchase money notes are split
60 percent for FDIC and 40 percent for Rialto.
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In order for Rialto to receive a return on its equity investment, the L1.Cs must recover in excess
of $1.2 billion. The $1.2 billion consists of the LL.Cs repayment of the $627 million in purchase
money notes plus $608 million in equity disbursements. The $608 million is derived by adding
the approximately $243 million for Rialto’s 40 percent equity interest and approximately $365
million for the FDIC’s 60 percent equity investment. Rather than 8 cents on the dollar, it is more
accurate to say that Rialto paid approximately 24.3 cents on 60.8 cents for its 40 percent share of
the two LLCs.

In summary, Rialto paid market value for its interest in these loans in a highly competitive sale
that is expected to achieve returns well in excess of those the FDIC would have achieved from an
immediate cash sale of the loans. While the transaction initially realized an implied value for the
portfolio of 40.5 percent of the UPB, the ultimate recovery will be determined over time based
on the LL.Cs recovery on the loans.
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FDIE

Federal Denosit Insurance Carooration
550 17th Streat NW, Washington, OC 20429 Office of Legislative Affais

June 26, 2012

Honorable Maxine Waters
House of Representatives
Washington, D.C. 20515

Dear Congresswoman Waters:

This letter is in response to your request for information during the testimony of Bret Edwards,
Director, Division of Resolutions and Receiverships, on May 16, 2012, at the hearing entitled
“Oversight of the Structured Transaction Program” before the Subcommittee on Oversight and
Investigations of the House Financial Services Committee,

At the hearing you asked for information on the participation of minority- and women-owned
businesses in the structured transaction and related programs. Enclosed is a report prepared by
the Federal Deposit Insurance Corporation’s Division of Resolutions and Receiverships that
provides the information you requested,

We hope that this information is helpful. If you have further questions, please do not hesitate to
contact me at 202-898-8730, or Ike Jones, Legislative Attorney and Advisor, at 202-898-3657,

Sincerely,

Bl
Alice C. Goodman
Acting Director
Office of Legislative Affairs
Enclosure

cc: Honorable Randy Neugebauer
Chairman, Subcommittee on Oversight and Investigations

Honorable Michael E. Capuano
Ranking Member, Subcommittee on Oversight and Investigations
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Response to questions from the Honorable Maxine Waters
by Bret Edwards, Director, Division of Resolutions and Receiverships
Federal Deposit Insurance Corporation

Participation of Minority- and Women-Owned Businesses in the FDIC’s Structured
Transaction Program

Investor Pre-Qualification:

General Prospective Bidder Pre-Qualification

The FDIC initiated the structured transaction sales program in May 2008 and has entered into 32
LLC transactions to date. Structured sales transactions are marketed only to individuals and
companies that can attest to a minimum net worth and institutional investors that meet the
definition of bank, savings and loan association, or other institution as defined by the Securities
Act of 1933, broker dealers under the Securities Exchange Act of 1934, and investment
companies, business development companies or private business development companies as
defined by the Investment Company Act of 1940 or the Investment Advisors Act of 1940, as
applicable. In addition, prospective investors must attest, represent, and warrant to additional
criteria including their ability to evaluate and bear the risk associated with such transactions and
also sign the Purchaser Eligibility Certification. 1f an entity attests to these requirements, contact
information for the entity is sent to the financial advisor retained by the FDIC to conduct the
sale.

As of May 31,2012, 713 prospective bidders have been pre-qualified to receive information on
security sales, including structured sales transactions. One hundred twenty-two minority- and
women-owned (MWO) firms have been pre-qualified comprising 17 percent of the pre-qualified
investors.

Race/Ethnicity Gender
American Indian or Alaskan Native M 1
F
Subtotal
Asian M
F
Subtotal
Black or African American M
F
Subtotal
Native Hawaiian or M
Other Pacific Islander: F
Subtotal
Hispanic/Latino M
F
Subtotal
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Woman or Entity Woman Owned Y
N

Subtotal

Claimed Minority
No Designation Provided
Total MWOB Firms

Transaction Specific Qualification

All prospective bidders wishing to bid on a specific transaction, after performing due diligence,
must be approved by the FDIC to bid on the transaction. In order to be approved, the prospective
bidder must demonstrate adequate capital to close the transaction and have the ability to manage
and service the assets in the structure. In many cases, bidders form consortia or ventures
comprised of several capital investors together with firms that have the necessary skill sets to
manage and dispose of the assets in the transaction. The complexity of the transactions and need
for multiple sources of capital and expertise create opportunities for firms to create ventures to
bid on the transactions.

Tracking MWO Participation in Structured Transactions —2010:

Early transactions did not ask prospective investors to provide information on their status as a
minority- or woman-owned business (MWOB). Beginning in May 2010, the FDIC’s Division of
Resolutions and Receiverships (DRR) began reporting on the status of MWOB participation for
individual transactions at key decision points: bidder qualification, bid submissions, and
successful bids. In September 2010, DRR also began to collect MWOB information from
investors, asset managers, and servieers pre-qualifying with DRR to receive announcements
about upcoming structured transactions.

In response to investor feedback on the prior transactions, in late 2010 the FDIC announced that
it would offer structured sales transactions with loan pools that were more geographically
focused and had smaller aggregate values than prior transactions. In fulfillment of this
announcement, the FDIC created the Smali Investor Program (SIP) Pilot Sale with loans of equal
or better quality than the loans previously included in the multibank structured loan sales to
increase the opportunity for participation by diverse bidders or consortia of bidders.

Structured Sales Program Awareness:

During 2010 and early 2011, FDIC conducted outreach workshops for minority- and women-
owned businesses and investors to educate firms on how to do business with FDIC and explore
available opportunities. FDIC held eight workshops throughout the country. The FDIC sent out
5,300 invitations that resulted in 887 RSVPs and 615 attendees at the workshops. The programs
were designed to accurately refleet opportunities for contracting and participation in asset sales
at the FDIC, including the SIP Pilot Program. Prior to the SIP sale, DRR and the FDIC’s Office
of Minority and Women Inclusion (OMWTI) included information about the SIP pilot program in
the workshops to give prospective investors, asset managers, and servicers more time and
information to form investor groups capable of bidding on the sales.
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In addition to the workshops, DRR and OMWI follow-up regularly with MWOBs on an
individual basis and attend conferences to help MWOBSs, many of whom are smaller investors,
understand the FDIC’s programs.

Investor Match Program — September 2011;

As aresult of feedback from the workshops, the FDIC launched the Investor Match Program
(IMP) in September 2011 to encourage all firms interested in bidding on FDIC asset sales
programs, especially minority and women-owned businesses, the ability to share information on
their companies with other like-minded firms. The IMP is based on an automated platform that
allows companies to network with each other so firms may form ventures to bid on FDIC asset
sales programs. The FDIC benefits from use of the program by allowing investors, asset
managers, and servicers the ability to communicate with each other in an effort to more
effectively compete in structured sales transactions. As of May 31, 2011, 176 pre-qualified
investors have registered to use IMP and 60 of the investors (34 percent of the users) are
MWOBs.

Minority and Women-Owned Participation in Structured Sales Transactions
Transactional Overview - 2010 —2011:

The following information reviews the participation of MWO entities in Structured Transactions
in 2010 and 2011. Winning bidder teams that include a MWO component regardless of size are
identified, along with the MWO category and the role in the investment team. It is important to
note that the following information tracks marketing efforts for all structured sale transactions
since April 2010. In certain cases, FDIC chose to award the sale on a cash basis when both cash
and structured sales options were offered. In other cases, pools were allowed to be consolidated
into one LLC when the same investor was the successful bidder on multiple pools.

2010

e Of 13 structured sale auctions from April 2010 through December 2010, minority and
women-owned businesses participated in 38 of 146 (26 percent) applications, 21 of 71 (30
percent) bids, and 7 of 13! (54 percent) winning bids.

» Of the 7 winning bids, 4 include minority investors, 2 include minority asset managers, and 1
includes a combination of minority- and woman-owned businesses as both lead bidder and
asset manager.

Minority 26 15 6
Women 2 6 jr*
Total Minority & Women 38 21 7
Non-MWOB 108 50 6
Total 146 71 13

* Only counts an application ance even though a bidder may qualify and bid multiple times.
** Represents a combination minority and woman—owned business participation.

! Structured Transaction Sales may have no winning bids or multiple winning bids.
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Winning MWO Bidders:

T 5 :
2010-CRE-1 Colony Capital Black or African Investor
American Male
2010-CADC-1 Mariner RE Partners | American Indian or | Asset Manager
Alaskan Native
Male
2010-RADC-1 Mariner RE Partners | American Indian or | Asset Manager
Alaskan Native
Male
2010-CRE-2 (SE Hudson Asian Female Lead Bidder, Asset
Pool) Manager
2010-CRE-2 (W Colony Capital Black or African Investor
Pool) American Male
2010-CRE-2 (N Colony Capital Black or African Investor
Pool) American Male
2010-C/RADC-2 Colony Capital Black or African Investor
American Male

2011

DRR completed nine competitive marketing efforts for structured transactions which had bid
dates in 2011 (2011-SIP-2 closed in January 2012). Statistics from these auctions follow:

e Of9 structured sale auctions during 2011, minority and women-owned businesses
participated in 33 of 102 (32 percent) applications, 25 of 66 (38 percent) bids, and S of 10 (50
percent) winning bids.

e Of the 5 winning bids, 3 include minority investors, ! includes a minority as both lead bidder
and asset manager, and 1 includes a combination of minority- and woman-owned business as
both lead bidder and asset manager.

Total Minority & Women 33 25 S
Non-MWOB 69 41 5
Total 102 66 10

* Only counis an application once even though a bidder may qualify and bid multiple times.
** Represents a combination minority and woman—owned business participation.



Winning MWO Bidders:

2011-8IP-1 (CRE,
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American Indian or

Male

Acorn (Oaktree) Investor
CADC) Alaskan Native
Male
2011-8IP-1 (RADC) | Hudson Asian Female Lead Bidder, Asset
Manager
2011-ADC-1 Acorn (Oaktree) American Indian or | Investor
Alaskan Native
Male
2011-ADC-2 Oaktree Capital American Indian or | Investor
Alaskan Native
Male
2011-8IP-2 Mariner American Indian or | Lead Bidder, Asset
Alaskan Native Manager
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FDIC

Federal Denosit Insurance Corporation
550 17h Street NW, Washington, DC 20429 Office of Legisiative Affairs

June 26, 2012

Honorable Lynn A. Westmoreland
House of Representatives
Washington, D.C. 20513

Dear Congressman Westmoreland:

This letter is in response to your request for information during the testimony of Bret Edwards,
Director, Division of Resolutions and Receiverships, on May 16, 2012, at the hearing entitled
“Oversight of the Structured Transaction Program” before the Subcommittee on Oversight and
Investigations of the House Financial Services Committee.

You asked for examples of the Federal Deposit Insurance Corporation funding loan
commitments on acquisition, development, and constructions loans since 2008, Since 2008, the
FDIC as receiver has funded over 1,100 commitments for approximately $396 million. Enclosed
is a detailed report prepared by the Federal Deposit Insurance Corporation’s Division of
Resolutions and Receiverships for the hearing record.

We hope that this information is helpful. If you have further questions, please do not hesitate to
contact me at 202-898-8730, or ke Jones, Legislative Attorney and Advisor, at 202-898-3657.

Sincerely,

éf: ;/;“Q”M

Alice C. Goodman
Acting Director
Office of Legislative Affairs

Enclosure

cc: Honorable Randy Neugebauer
Chairman, Subcommittee on Oversight and Investigations

Honorable Michael E. Capuano
Ranking Member, Subcommittee on Oversight and Investigations
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Response to questions from the Honorable Lynn A. Westmoreland
by Bret Edwards, Director, Division of Resolutions and Receiverships
Federal Deposit Insurance Corporation

FDIC Receivership Funding and Repudiation of Unfunded Loan Commitments

As receiver for a failed institution, the Federal Deposit Insurance Corporation has a legal
responsibility to maximize recovery for the benefit of depositors and creditors who may have lost
money when the institution failed. In accordance with this responsibility, the FDIC must
carefully analyze any requests for funding construction projects as well as evaluate the risks
associated with the proposed transaction, to determine whether the funding will provide the best
opportunity to achieve the highest possible recovery for the failed institution’s estate. The
FDIC’s Division of Resolutions and Receiverships staff review each funding request on a “case-
by-case” basis. If the advancement of funds for construction purposes will result in a net
increase in the underlying collateral value or such funds will protect, preserve, or allow for build-
out so that marketing of the real estate project can immediately begin, the FDIC as receiver may
advance such funds. Since 2008, the FDIC as receiver has funded over 1,100 commitments for
approximately $396 million. Attached is a summary of the loan fundings by state.

At times, the statutory responsibilities of the FDIC have a necessary yet unintended consequence
of delaying funding of construction draws for builders and developers as our receivership staff
determine the value and viability of the construction project as well as the companies who have
pledged to repay those loans. In some instances, following a detailed review of the project plans,
appraisals, and current financial information from the company and/or guarantors, the receiver
will make the decision that continued funding of a project will not minimize losses nor maximize
recovery for the receivership estate and thus, the receivership will terminate funding on
construction projects.

The overarching goal of the receiver is to wind up the affairs of the failed financial institution.
In order to achieve that goal, the receiver is given the right under 12 U.S.C. Section 1821(e) to
repudiate undertakings entered into by the failed financial institution where it finds such
undertakings to be burdensome and where such repudiation will promote the orderly
administration of the failed financial institutions affairs.

Accordingly, our receivership management personnel work to achieve a balance between making
financial decisions that are in the best interests of the receivership estate while being cognizant
of business decisions that may have an adverse financial impact upon construction companies,
real estate developers, and small business enterprises—and to those they employ. Immediately
following the failure, the FDIC contacts the loan customers of the failed bank to stress the
importance of establishing a banking relationship with a local financial institution that will be
able to provide on-going traditional lending and financing, We are aware that at many locations
around the nation, the depreciating real estate environment has made it exceptionally difficult for
many failed bank customers and business owners in the construction industry to successfully
transition their banking relationships in an effort to obtain new lending sources. Nevertheless,
we must base our decisions regarding continued funding of loans from a failed bank on our
statutory duty to minimize losses and maximize recoveries for the failed bank receiverships.

Attachment
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FDIC Receivership Funding of Unfunded Loan Commitments

Failed Financial Institution Number of Total Amount of
Failed Financial Institution City | - State Funding: Funding
1st Centennial Bank Rediands CA 8 $3,635,453
1st Heritage Bank Newport Beach CA 1 $301,062
1st National Bank of Nevada Reno NV 185 $54,723,452
Alpha Bank & Trust Alpharetta GA 8 $2,189,522
AmeriBank Welch wv 3 $349,455
AmTrust Bank Cleveland OH 9 $14,543,336
ANB Financial Bentonville AR 51 $20,030,895
Bank of Clark County Vancouver WA 6 $1,681,439
Bank of the Commonwealth Norfolk VA 1 $491,253
Bank of Wyoming Thermopolis WYy 1 $50,000
Barnes Banking Company Kaysville uTt 1 $250,000
Broadway Bank Chicago IL 2 $2,080,535
Centennial Bank Qgden uT 1 $45
Citizens Community Bank Ridgewood NJ 1 $21,070
Colonial Bank Montgomery AL 78 $2,974,274
Columbian Bank & Trust Topeka KS 6 $2,316,995
Community Bank of Nevada Las Vegas NV 2 $147,568
Community Bank of West Georgia Villa Rica GA 3 $794,628
Corn Belt Bank & Trust Pittsfieid L 1 $53,593
Corus Bank Chicago iL 10 $15,212,204
First Bank of Beverly Hills Calabasas CA 41 $16.404,157
First Bank of idaho Ketchum D 7 $461,824
First Georgia Community Bank Jackson GA 2 $27,000
First integrity Bank Staples MN 1 $28,691
FirstCity Bank Stockbridge GA 32 $2,443,255
Florida Community Bank Immokalee FL 3 $205,427
Frankiin Bank SSB Houston TX 148 $27,051,080
Freedom Bank Bradenton FL 1 $49,598
Haven Trust Bank Duluth GA 24 $14,981,926
Home Savings of America Little Falis MN 96 $21,281,615
Independent Banker's Bank Springfield L 6 $2,888,111
IndyMac Federal Bank FSB Pasadena CA 2 $30,994
Integrity Bank Alpharetta GA 2 $402,201
Irwin Union Bank & Trust Columbus iN 1 $6,055
La Joila Bank FSB La Jolia CA 2 $46,950
MagnetBank Salt Lake City uTt 3 $118,882
Main Street Bank Northville MI 9 $876,068
Miami Valley Bank Lakeview OH 1 $24,095
Netbank Alpharetta GA 2 $154,000
New Frontier Bank Greeley CO 7 $255,039
Ocala National Bank Ocala FL 2 $85,093
Republic Federail Bank Miami FL 1 $115,971
Riverside Bank of the Guif Coast Cape Coral FL 6 $368,043
RockBridge Commercial Bank Atlanta GA 2 $591,194
Sanderson State Bank Sanderson ™ 1 $62,000
Security Pacific Bank Los Angeles CA 3 $767,367
Security Savings Bank Henderson NV 7 $9,930,143
Silver State Bank Henderson NV 32 $10,783,105
Silverton Bank Atlanta GA 151 $158,302,965
Tennessee Commerce Bank Franklin TN 2 $255,697
The Bank of Bonifay Bonifay FL 3 $43,635
The Community Bank Loganviile GA 7 $1,174,130
Union Bank Gilbert AZ 2 $393,260
Warren Bank Wairen Mi 8 $1,916,013
Westsound Bank Bremerton WA 16 $1,767,822

Grand Total 1011 $396,140,184
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Response to questions from the Honorable Lynn Westmoreland
by Bret D. Edwards, Director, Division of Resolutions and Receiverships,
Federal Deposit Insurance Corporation

Q1: Has the FDIC established a taskforce of independent experts to evaluate and submit
recommendations on the high number of bank failures?

Al: Certain internal and external groups are reviewing aspects of the recent banking crisis and
have made or will make recommendations to the FDIC regarding changes to policies, programs,
and deposit insurance.

As of the end of June 2012, the FDIC’s Office of Inspector General (OIG) had completed 96
Material Loss Reviews (MLR), 11 in-depth reviews, and 141 failed bank reviews as required by
statute. In addition to those efforts, in May 2009, the OIG issued an internal memorandum that
outlined the major causes, trends, and common characteristics of FDIC-supervised financial
institution failures that had resulted in a material loss to the DIF. That memorandum, in part,
prompted the FDIC to make a number of process changes to its supervision program in order to
more quickly identify potential issues in banks at risk of deterioration. In December 2010, the
OIG published the results of an audit that identified (1) the actions that the FDIC had taken to
enhance its supervision program since the May 2009 memorandum, and (2} trends and issues
that had emerged from subsequent MLRs. The OIG’s report stated that the FDIC had either
implemented or planned actions that substantially addressed its previously reported MLR-related
trends and issues and that would enhance the FDIC’s supervision program. The report included
additional recommendations, which the FDIC’s Division of Risk Management Supervision
agreed to implement.

The OIG also has embarked on a comprehensive study of bank failures in accordance with Pub.
L. No. 112-88, which requires the study of bank failures and the effects of shared-loss
agreements; examination policies associated with troubled loans, appraisals, capital, and
enforcement orders; and capital investment policies. The legislation also requires the
Government Accountability Office to study the causes of bank failures since 2008, as well as
similar topics that the OIG is addressing.

Pursuant to the recommendations of a study of Prompt Corrective Action (PCA) by the banking
agencies’ Inspectors General, FDIC staff is exploring the feasibility of incorporating non-capital
triggers into the PCA framework. We also are studying how various risk factors should affect
deposit insurance premiums. The FDIC’s large insured depository institution assessment system
was revised in April 2011 to better differentiate for risk and to better take into account losses the
FDIC may incur should a large institution fail. Similarly, staff is evaluating the small bank
deposit insurance assessment system to determine if changes are needed to account for risk
taking observed in the majority of smaller institutions that have failed in recent years.

In a related area, the FDIC is conducting a comprehensive study of the future of community
banking. The study will review the last 25 years and address a variety of issues related to
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community banks, including their evolution, characteristics, performance, challenges, and role in
supporting local communities. More information on these studies will be available later this
year.

Finally, the FDIC established the Advisory Committee on Community Banking in May 2009 to
provide the FDIC with advice and guidance on a broad range of critical policy issues impacting
small community banks, as well as the local communities they serve. The Advisory Committee,
which is composed of a cross-section of community bankers from across the country, has
discussed issues related to the financial crisis, the bank resolution process, and the impact of the
Dodd-Frank Act on community banks.
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