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NOMINATIONS OF CAITLIN JOAN HALLIGAN,
NOMINEE TO BE UNITED STATES CIRCUIT
JUDGE FOR THE DISTRICT OF COLUMBIA
CIRCUIT; KATHLEEN M. WILLIAMS, NOMI-
NEE TO BE UNITED STATES DISTRICT
JUDGE FOR THE SOUTHERN DISTRICT OF
FLORIDA; MAE D’AGOSTINO, NOMINEE TO
BE UNITED STATES DISTRICT JUDGE FOR
THE NORTHERN DISTRICT OF NEW YORK;
AND, TIMOTHY J. FEIGHERY, NOMINEE TO
BE CHAIRMAN OF THE FOREIGN CLAIMS
SETTLEMENT COMMISSION

WEDNESDAY, FEBRUARY 2, 2011

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 2:05 p.m., Room SD-
226, Dirksen Senate Office Building, Hon. Christopher Coons, pre-
siding.

Present: Senators Schumer, Whitehouse, Klobuchar, Coons,
Blumenthal, Grassley, Kyl, and Lee.

OPENING STATEMENT OF HON. CHRISTOPHER COONS, A U.S.
SENATOR FROM THE STATE OF DELAWARE

Senator COONS. Good afternoon, everyone. I am pleased to call
th(iis nominations hearing of the Senate Judiciary Committee to
order.

I want to specifically thank Chairman Leahy, who will be joining
us momentarily, for this opportunity to chair my first Judiciary
Committee hearing, which is an important one.

As we are all aware, our Federal courts face a severe crisis today
due to the high number of vacancies in the Federal bench. The
caseloads facing them continue to grow, and, unfortunately, so do
the number of judicial vacancies.

Today, in what is close to an all-time high, more than 100 Fed-
eral judgeships sit empty. And these vacancies not only strain our
overburdened district and circuit courts, but unfairly deny Amer-
ican citizens access to timely judicial process.

o))
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Chief Justice Roberts himself has recently characterized these
vacancies as a persistent national problem and has called upon us
in the Senate to find a long-term solution.

The number of vacancies, though, tells only part of the story. In
the last Congress, the Senate’s average consideration of a district
court judge took 104 days, the average circuit nominee, 163. This
delay, as I mentioned, exacts a cost on the administration of justice
and exacts a steep cost on individual nominees, and this is not, in
my view, a partisan issue.

Our judiciary relies upon our ability to attract the brightest,
most decent, and most qualified to serve, in particular, on the Fed-
eral bench, and we ask these qualified judicial candidates to accept
detailed and lengthy public scrutiny, long delay, relatively meager
pay relative to their professional qualifications and opportunities,
in exchange for a career in public service.

I think we owe them a prompt public review consideration and
not needless delay.

In the 112th Congress, I look forward to working together with
Chairman Leahy, with Ranking Member Grassley, and with all my
fellow members of the Senate Judiciary Committee to fulfill our
duty to advise and consent and work through these nominees in a
thorough, yet reasonably expeditious manner.

With that in mind, I'd like to welcome today each of the nomi-
nees, their families and their friends to the U.S. Senate, and con-
gratulate them on their nomination.

I would also like to welcome those of my colleagues who are here
today to introduce the nominees.

Today, we will first welcome Ms. Caitlin Halligan, nominated to
be a judge on the D.C. Circuit. Ms. Halligan currently serves as
general counsel for the New York County District Attorney’s Office
and as an adjunct faculty member at Columbia Law School. She
will be introduced by her home State Senator, Senator Charles
Schumer. And we also have a statement for the record from Sen-
ator Kirsten Gillibrand.

[The statement appears as a submission for the record.]

Senator COONS. We would also like to welcome Mae D’Agostino,
nominated to be a judge in the Northern District of New York. If
confirmed, Ms. D’Agostino will be only the second female judge
ever to serve the Northern District of the State of New York, and
she will also be introduced by the senior Senator from New York,
Senator Schumer. And we also have a statement from Senator
Gillibrand in support.

[The statement appears as a submission for the record.]

Senator COONS. We further welcome today Mr. Timothy
Feighery, who has been nominated to be the Chairman of the For-
eign Claims Settlement Commission. Since 2004, Mr. Feighery has
served as an attorney advisor in the Office of the Legal Advisor in
the State Department. He will also be introduced by Senator Schu-
mer, the senior Senator from the State of New York.

Finally, we welcome Kathleen Williams, who has been nominated
to be a judge in the Southern District of Florida. Since 1995, Ms.
Williams has served the southern district as its Federal public de-
fender. She will be introduced by her home State Senators, both
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Senator Bill Nelson and Senator Marco Rubio. And we are pleased
to have both of you with us today to provide support.
I now yield to the Ranking Member to make his comments.
Senator Grassley.

STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S. SENATOR
FROM THE STATE OF IOWA

Senator GRASSLEY. Obviously, as you have, I welcome our nomi-
nees and our colleagues who will introduce them, and, particularly,
to families who are very proud of these nominees and could be here
with us today.

At last week’s markup, I said I intended to work in a cooperative
manner with the chairman. My approach will be to carefully review
the qualifications and records of nominees referred to this com-
mittee. We can move forward with consensus nominees after that
thorough review.

I want to ensure that the men and women who are appointed to
a lifetime position in our Federal judiciary are qualified to serve.
Factors I consider important include intellectual ability, respect for
the Constitution, fidelity to the law, personal integrity, appropriate
judicial temperament, and professional competence.

Above all, I believe judicial nominees need to understand the
proper role of a judge and our system of checks and balances.
Judges are to decide cases and controversies, not establish public
policy or make law. Therefore, I will not be favorably disposed to
nominees who might bring a personal agenda or political ideology
to the bench.

The Foreign Claims Settlement Commission is a small, but very
important entity within the Department of Justice, established in
1954. This is a quasi-judicial independent agency within that de-
partment. It adjudicates claims of U.S. nationals against foreign
governments, and I'll just give you one government as an example,
like Libya.

The former chairman’s term of office expired nearly 1 year ago.
No decisions have been made since then. As the result, there is a
significant backlog that needs to be taken care of, and so it is im-
portant that we get that nominee out quickly.

The President’ first nominated Mr. Feighery on November 15,
2010. T am pleased the President nominated an individual with fa-
miliarity of the office and with experience in claims administration.
We will move expeditiously.

Kathleen Williams has been nominated to a seat in the Southern
District of Florida. That seat became vacant nearly 2 years ago and
has been declared a judicial emergency. However, we did not see
the nomination until last July.

With regard to the second district judge nomination, the delay in
filling the vacancy is a sad record. The vacancy for that seat was
created in March 2006 when Judge Scullin took senior judge sta-
tus. President Bush nominated Mary Donahue in June 2006. Her
nomination languished in Committee for over 14 months and then
the nomination was withdrawn.

President Bush then nominated Thomas Marcelle. That nomina-
tion was blocked by the Democrats, as well, despite the vacancy
being a judicial emergency.
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We are now asked to consider the nomination of Ms. D’Agostino
just 4 months after her nomination. Any impartial observer would
admit a double standard with this seat.

Nevertheless, in the spirit of cooperation, I am working with the
Chairman and we are moving forward. There certainly is no cred-
ible complaint about Republican delays regarding these seats.

The same is true for circuit court nominations. Nominations to
the D.C. circuit are and have been political. Many view this court
as second in importance only to the Supreme Court. The Court of
Appeals for the D.C. Circuit hears cases affecting all Americans, is
frequently the last stop for cases involving Federal statutes and
regulations, and, as we all know, judges who sit on this court are
frequently considered for and have been elevated to the Supreme
Court.

So there is a lot at stake with nominations to this court. This
seat became vacant with the elevation of John Roberts as Chief
Justice of the U.S. Supreme Court in September 2005. Peter
Keisler was first nominated for the seat in June of 2006. His nomi-
nation stalled in Committee in both the 109th and 110th Con-
gresses.

Mr. Keisler was imminently qualified to serve on that court. He
had a distinguished academic and professional record. His public
service included serving as acting attorney general.

At the time of his hearing, Democrats objected to even holding
a hearing for the nominee. One of my colleagues on this Committee
summarized the threshold concerns this way. He stated, “Here are
the questions that just loom out there. One, why are we proceeding
so fast here? Two, is there a genuine need to fill this seat? Three,
has the workload of the D.C. circuit not gone down? Four, should
taxpayers be burdened with the cost of filling that seat? Five, does
it not make sense, given the passion with which arguments were
made only a few years ago, to examine these issues before we pro-
ceed?”

I have not heard these concerns expressed by my colleagues on
the other side with respect to nominations that are before us now.
These issues have not gone away. I have great concern about the
need to fill existing vacancies on the D.C. circuit.

I hope that, at some point, we can spend time on carefully exam-
ining the workload of this court and the implications they may
have. Not only do we need to examine the threshold issue, but we
must carefully review the qualifications of nominees to this court.

This Committee has multiple precedents establishing a height-
ened level of scrutiny given to nominees for the Court of Appeals
of the D.C. Circuit.

President Bush nominated Miguel Estrada, John Roberts, Tom
Griffith, Brett Kavanaugh, Peter Keisler, and Janice Rogers
Brown. All had a difficult and lengthy confirmation process. This
included delays, filibusters, multiple hearings, and other forms of
obstruction.

I think the record shows President Clinton’s nominees fared
much better. I know that Justice Kagan was not confirmed for the
D.C. circuit, but she was nominated late in President Clinton’s sec-
ond term, and things seemed to work out for her in the long run.
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Perhaps some of President Bush’s failed D.C. circuit nominees will
find a similar fortune in the future.

We have much to look at with this nomination beyond the quali-
fications of the nominee. I hope that we will be given a fair oppor-
tunity to fully examine those issues as we move forward. The D.C.
circuit vacancy is not a judicial emergency, so I trust there will be
no need to rush the consideration of this potentially unnecessary
seat.

Thank you, Mr. Chairman, for your courtesies, and, again, I wel-
come the nominees.

Senator COONs. Thank you very much, Senator Grassley.

I would like to thank all of the Senators who have come to join
us today to speak on behalf of their home state nominees. I know
you are very busy, but your presence and personal support speaks
volumes about their qualifications and the importance of filling
these vacancies.

We will first hear from the Senator from the State of New York
to introduce Ms. Halligan, Ms. D’Agostino, and Mr. Feighery.

Senator SCHUMER. Mr. Chairman, I know my colleagues have an
important engagement. So if I might defer and we can hear from
them and then go to me, that would be OK with me.

Senator COONS. Senator Schumer, I would be happy to do so.

Senator SCHUMER. Much as I would like to answer Senator
Grassley’s remarks, I will defer.

Senator COONS. Before we proceed, perhaps we could allow the
Senators representing the State of Florida to speak on behalf of
Ms. Williams.

First, Senator Nelson, if you would.

PRESENTATION OF KATHLEEN M. WILLIAMS, NOMINEE TO BE
U.S. DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF
FLORIDA BY HON. BILL NELSON, A U.S. SENATOR FROM THE
STATE OF FLORIDA

Senator NELSON. The usual gentlemanly Senator from New York,
thank you for the courtesies extended to Senator Rubio and me,
and I will be brief.

The two of us sit here as representatives of a bipartisan effort
to move on these vacancies. You have before the Committee Ms.
Williams, that is the subject of the hearing today. You also have,
in the middle district, Mr. Dalton, and we urge your speedy consid-
eration.

We have a number of other vacancies that are just coming to the
fore in Florida. And the way we do it in Florida is a tradition that
was set up long ago, as evidenced by how Senator Graham and
Senator Mack worked it, with a judicial nominating commission
that does all of the receiving of applications, the screening, the
interviewing, and the suggesting of three names to the Senators
who then interview the candidates, and then let the White House
know if we have an objection or if we have any particular pref-
erence, and this has worked.

It worked bipartisan with the Graham era. It worked bipartisan
with Senator Martinez and me, and so, too, it is the same with
Senator Rubio.
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So in other words, the candidates that we bring to you are can-
didates that are accepted in a bipartisan way, with broad support
of the legal and nonlegal communities of Florida.

So it 1s in that spirit that we come on behalf of Kathleen Wil-
liams, who presently is the Federal public defender in the southern
district. She began her legal career as an associate specializing in
litigation in one of our large and very prestigious law firms.

She has been an assistant U.S. attorney. She worked on the op-
eration Operation Greenback, which was a big, big money laun-
dering case done through a task force. She has been in private
practice. She has been in the public defender’s office as chief assist-
ant, until then she was made the public defender herself. And she
supervises a large staff of 116 people throughout the southern dis-
trict.

So we have an extraordinary candidate here. She has been all
over the State of Florida. She knows it well. But the Southern Dis-
trict of Florida is one that is absolutely key that we have the top
quality judges, because so many of the cutting edge cases are com-
ing in front of that district.

I would just say, on a personal note, that Kathleen credits her
father, William Williams, who raised her as a single parent after
the death of her mother. She credits him with her success today,
and I think that says a lot about the nominee in front of you, Mr.
Chairman.

Thank you so much for your courtesy. And thank you, Senator
Schumer, for your courtesy.

Senator COONS. Thank you Senator Nelson. Thank you both for
your advocacy on behalf of the applicant, and your explanation of
the bipartisan and effective judicial nomination process as it func-
tions in Florida.

Senator Rubio.

PRESENTATION OF KATHLEEN M. WILLIAMS, NOMINEE TO BE
U.S. DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF
FLORIDA BY HON. MARCO RUBIO, A U.S. SENATOR FROM
THE STATE OF FLORIDA

Senator RUBIO. Thank you, Senator. Thank you and the Com-
mittee and Senator Leahy for being so prompt in scheduling these
hearings and for allowing us to testify here today.

I am here, of course, to introduce, as Senator Nelson has said,
Kathleen Williams, who has been nominated by the President to
serve as a district court judge for the Southern District of Florida.

Senator Nelson outlined many of her qualifications. Her edu-
cational background, I will focus on for a moment, because it does
not fail to impress. She received her bachelor’s degree from Duke
University. But I think more impressive than that is her law de-
gree from the University of Miami.

Senator COONS. Which has other distinguished graduates in the
room.

Senator RUBIO. A couple here or there, yes. But Senator Nelson
also outlined her role that she has played in the private sector and
working in two different law firms of great repute in South Florida
and all of Florida. Then, of course, she joined the Federal public
defender’s office as a chief assistant public defender. She rep-
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resented people accused of violating Federal criminal statutes who
did not have the resources to retain private counsel.

In 1995, she was elevated to the position of the Federal public
defender, where she continues to serve. In carrying out her duties
as a Federal public defender, she has attained the highest rating
by her peers, an AV rating by the Martindale Hubbell Service.

Throughout her career, she has received various awards and rec-
ognition for her hard work and commitment to justice. She was rec-
ognized by the Department of Justice and received a Superior Per-
formance Award in 1987. In 2001, she received the Criminal Jus-
tice Award from the Dade County Bar Association; and, addition-
ally, in 2009, Ms. Williams was awarded the Lawyers and Leader-
%hip Award by the University of Miami Center for Ethics in Public

ervice.

I think these awards signify the respect she has earned from her
peers in the south Florida legal community.

Ms. Williams also has a familiarity working with the people in
the United States District Court for the Southern District of Flor-
ida. She has chaired the Criminal Justice Act Panel Committee of
the U.S. Southern District Court since 1995, and, moreover, she
has volunteered for numerous local groups and has been very ac-
tive in our community in South Florida.

So I am honored to introduce her here today. She is here with
her family and her former partners, and I am sure she will intro-
duce them to the committee.

Again, thank you, Mr. Chairman, for giving this nomination the
full consideration it deserves. Thank you, members.

Senator CoONS. Thank you very much, Senator Rubio. Thank
you very much, Senator Nelson. I know you both have pressing
business of the Senate to attend to. Thank you for contributing
those statements today in support of your home state nominee.

We will now turn to the senior Senator from the State of New
York, who will introduce for the panel today Ms. Halligan, Ms.
D’Agostino, and Mr. Feighery.

Senator Schumer.

PRESENTATION OF MAE D’AGOSTINO, NOMINEE TO BE DIS-
TRICT JUDGE FOR THE NORTHERN DISTRICT OF NEW YORK;
TIMOTHY J. FEIGHERY, NOMINEE TO BE CHAIRMAN OF THE
FOREIGN CLAIMS SETTLEMENT COMMISSION; AND CAITLIN
JOAN HALLIGAN, NOMINEE TO BE U.S. CIRCUIT JUDGE FOR
THE DISTRICT OF COLUMBIA CIRCUIT BY HON. CHARLES E.
SCHUMER, A U.S. SENATOR FROM THE STATE OF NEW YORK

Senator SCHUMER. Well, thank you, Chairman Coons. And I
want to thank you, too, all of our nominees who are here today,
along with their very proud families.

I am honored to have three outstanding nominees to introduce
today; one who was born, raised, educated and still lives in New
York; one who came to New York as an adult from Ohio and has
dedicated her career to public service in our state; and, one who
fv?s born and raised in New York and then, perhaps under duress,
eft.

First, going alphabetically, I have the great honor of introducing
to the Committee Mae D’Agostino. She is an outstanding lawyer
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from Albany, New York, whom I have had the privilege of getting
to know throughout the last year before I recommended her for the
bench in the Northern District of New York.

Mae has the distinction of being one of the most well respected
trial attorneys in the State of New York. She has served the bar
with skill and good judgment during her almost 30 years of prac-
tice.

She was born in Albany, New York; graduated summa cum laude
from Siena College and then from Syracuse University School of
Law.

Right from the get-go, Mae established herself in private practice
as a gifted and hardworking trial lawyer, taking cases ranging
from medical malpractice to negligence to labor disputes. She also
demonstrated her sincere commitment to her community by under-
taking an impressive array of pro bono work, including rep-
resenting individual clients in Social Security benefit cases and
working hard in various capacities in the New York Bar.

Mae formed her own firm, D’Agostino, Krackeler, Maguire and
Cardona in 1997 and has remained at the pinnacle of the state’s
legal profession ever since.

Along the way, she was inducted into the prestigious American
College of Trial Lawyers. She has won awards that are too numer-
ous to list in full for her service to her alma maters, the commu-
nity, and for her position as a role model for other women in the
profession.

There are two aspects of her career that I would like to highlight
very briefly for the Committee as important indicators of what kind
of judge she will be.

First, much of Mae’s career has been spent making difficult top-
ics, like medical diagnoses, understandable to the average person,
something we need more of on the bench. Second, in 1992, Mae
helped to organize an experimental program in which the Albany
County court instructed parties in 420 cases to reach a settlement
or prepare for trial. The program resulted in 50 negotiators settling
over 150 pending cases.

This is exactly the kind of dedication and creativity we need from
our judges.

One last note. If she is confirmed—when she is confirmed, I
would like to believe—she will be the only female judge sitting in
the northern district and only the second to ever sit on that court.

I have always said that my three criteria in choosing people to
recommend for judgeships are excellence, they should be legally ex-
cellent, not some political hack or something; moderation, I do not
like judges too far right and I also do not like judges too far left,
they tend to want to make law rather than interpret law; and, di-
versity. Obviously, once the other two criteria are met, to have a
diverse bench is an important criteria.

Well, Mae fits all three of these to a T. I am very pleased to have
recommended her to the President and I am honored to introduce
her today. And I just have to say wherever you go in the Capitol
region, her name is renowned, respected, and almost revered.

She is truly an outstanding figure in that community. And the
whole community, when I—she was happy in her private practice
when I asked her if she wanted to ascend to the bench, and she
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agreed, there was sort of revelry from one end of the Capitol dis-
trict to the other among members of both parties.

Second, I am happy to introduce today Timothy Feighery and his
beautiful family, which I am sure he will get to introduce later, but
I had the privilege of meeting a few minutes ago. He has been
nominated to be the Chairman of the Foreign Claims Settlement
Commission, a little known, but extremely important commission
at the Department of Justice.

The commission is currently charged with distributing money to
victims of terrorism who are entitled to compensation from Libya,
and many have been waiting for a long time to recover for their
injuries of the death of loved ones. And I am very familiar with this
because a large number of students from Syracuse University were
killed in that horrible terrorist incident.

Tim was born in the Bronx; earned his undergraduate and law
degrees from Fordham University, one of our outstanding New
York institutions. He went on to serve as an associate with the
prestigious law firm, Kaye Scholer, then returned to public service;
specifically, the work of compensating all different types of victims
of mass disasters as fairly and quickly as resources will allow.

He worked for the United Nations Compensation Commission
and then worked for the 9/11 Victims Compensation Fund, an ex-
tremely important and difficult job and one that gave some relief
to thousands of Americans whose loved ones were killed or them-
selves were injured in that horrible day of unparalleled horror.

The Victims Compensation Fund has been scrutinized thoroughly
by just about everybody, and has done a great job. Almost nobody
complains. And when you are in such a difficult position, to have
such an outstanding record speaks well of Tim and his abilities.

Tim now serves the Department of State in the Office of Legal
Advisor, where he supervised the department’s work before the
Iran-U.S. claims tribunal. His experience fits the bill for the For-
eign Claims Settlement Commission.

I know that there are hundreds, if not thousands of Americans,
victims of terror, who are looking forward to his getting to work,
and it is a great thing when someone like Tim, who has had such
experience in this area and is the best our country offers, is willing
to serve publicly. And we thank you and your lovely family for
that.

Finally, it is my great honor today to introduce President
Obama’s first nominee to the United States Court of Appeals for
the District of Columbia, Caitlin Halligan.

I would just add that the court now, if you are looking at those
kind of things, Senator Grassley mentioned it, is not really in bal-
ance, only three Democratic nominees and eight Republican. And
to say that we do not need more people on it, well, my colleagues
on the other side of the aisle voted to fill the 10th and 11th seats
repeatedly when they were empty.

So to now all of a sudden say, well, we only need a few less is
a little perplexing, because the workload of the court has not de-
creased.

Anyway, we will not get into that today. I am sure there will be
time.
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I would like to focus on the quality—quality—of this nominee.
Caitlin Halligan was born in Ohio, I believe it was Xenia, Ohio. It
is one of my favorite places, because there are very few that begin
with an X.

But I think we can call her New Yorker now for her extensive
service to the state. And it is her years of extraordinary public
service that I want to emphasize today. Without a doubt, Caitlin
has sterling academic credentials. She graduated cum laude from
Princeton University and received her law degree magma cum
laude from Georgetown University Law Center, where she was
Order of the Coif. I did not get it, so I do not know how to say it—
Order of the Coif, and managing editor of the Georgetown Law
Journal.

After graduating, she clerked for Judge Patricia M. M. Wald of
the D.C. circuit and then for Justice Stephen Breyer.

She began her legal career in private practice, including at How-
ard, Smith & Levin in New York, and then joined the state attor-
ney general’s office. Her first job was protecting consumers against
Internet-based abuses. She headed up the Internet bureau of the
attorney general’s office, where she litigated online trading fraud
and a variety of consumer protections.

She then became the first deputy solicitor general for the State
of New York, and then solicitor general. In this capacity, she was
the state’s lawyer in chief in the appellate courts. She formulated
legal arguments to advance the State of New York’s interests in
cases ranging from the interstate shipment of wine to the role of
dual regulation between state and local governments.

Caitlin has argued four cases in the U.S. Supreme Court, where
she won two and lost two, another sign that she is very well bal-
anced. She won the Best Brief Award.

Chuck was not listening to that. I said she was well balanced,
because she won two cases and lost two cases in the Supreme
Court.

Senator GRASSLEY. A lot better than the ninth circuit, for sure.

[Laughter.]

Senator SCHUMER. Well, thank you, Chuck. She won the Best
Brief Award from the National Association of Attorneys General for
5 consecutive years during her 8 years of service.

Most recently, Caitlin was in private practice at Weil, Gotshal &
Manges in New York City, where she headed up the firm’s pres-
tigious appellate practice. She is currently the general counsel to
the New York County District Attorney Cyrus Vance. In this capac-
ity, she recently authored a brief in the U.S. Supreme Court to sup-
port New York’s use of traffic stops.

The D.C. circuit has been called the second highest court in the
land because of the number of cases it decides regarding the extent
and limits of government power. I think that a remarkable thing
about Caitlin 1s that she comes to a position on the D.C. circuit
with a unique depth of knowledge about the practicalities of gov-
ernment.

I always worry about judges who have not had practical experi-
ence and seek to impose from on high some decisions that just do
not work in the real world. We are not going to find that with Ms.
Halligan.
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As solicitor general for the State of New York, she has had a
massive client—I have never heard New York State referred as
massive, but maybe so—with an extensive policy agenda and many
priorities completed with very limited resources.

She defended the state, and, often successfully, up to the Su-
preme Court. A lawyer who is rigorous, but reasonable in rep-
resenting her client is, I think, likely to be a rigorous and reason-
able judge who similarly serves the rule of law.

Caitlin fits this bill and I think her experience and intelligence
should recommend her highly to this committee, whatever party or
ideology you come from.

I want to thank the nominees for their work and dedication.

I thank the Chairman for giving me this time today to talk about
three nominees who have close connections to my home State of
New York.

Senator COONS. Thank you very much, Senator Schumer, for
those valuable and detailed introductory comments on the three
nominees with some relationship with the State of New York. So
thank you. And I know that you, too, have Senate business to
which you may want to attend.

We are going to proceed now, if we could, with the first panel,
which will consist solely of:

Senator Whitehouse. Mr. Chairman, with your permission, could
I just add a good word, also, on behalf of Caitlin Halligan, who
comes very well recommended by the leadership that I am familiar
with, the law enforcement community in New York.

As the state’s former solicitor general and as a real leader in the
appellate practice, she is perfectly suited for this court, and has re-
ceived just rave reviews from our colleagues in the New York law
enforcement community, particularly the district attorney for Man-
hattan, District Attorney Vance.

I wanted to pass on the very, very strong comments I have re-
ceived in her favor as a tough prosecutor and a brilliant lawyer and
a very capable individual.

Senator COONS. Thank you, Senator Whitehouse.

If T might, I would like to invite Ms. Halligan to step forward,
if you would, at this time. Ms. Halligan, if you would, remain
standing, raise your right hand, and repeat after me.

[Nominee sworn.]

Senator COONS. Thank you very much. Please be seated.

Ms. Halligan, I would welcome you, at the outset, to acknowledge
any family members or friends you may have with you today, and
then proceed with your statement.

STATEMENT OF CAITLIN JOAN HALLIGAN, NOMINEE TO BE
UNITED STATES CIRCUIT JUDGE FOR THE DISTRICT OF CO-
LUMBIA CIRCUIT

Ms. HALLIGAN. Thank you, Senator.

I would like to introduce my daughter, Anna Falcone; my hus-
band, Marc Falcone; my father, Jack Halligan; my mother and fa-
ther-in-law, Richard and Mimi Falcone. And I also have a number
of other friends who are here to be supportive today. Thank you.

Mr. Chairman, thank you and the members of the Committee for
being here today. I also want to thank the President for the ex-
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traordinary privilege of nominating me to this position. And I want
to thank Senator Schumer and Senator Whitehouse for their very
generous comments.

Other than that, I have no statement and would be happy to an-
swer the committee’s questions.

Senator COONS. Thank you, Ms. Halligan. We will proceed then
to questions, if we might. I am still expecting the Chairman to join
us for an opening round of questions, but I will begin, if I might.

Ms. Halligan, if you might start by just briefly describing your
judicial philosophy, that might be helpful for all of us.

Ms. HALLIGAN. Senator, I believe that the role of a judge is a lim-
ited, but important one. I think that the job is to apply the law to
the facts, to do so in the context of a specific case that is presented
to a court.

I believe that judges have to have a deep respect for precedent
and, also, a full commitment to being fair and impartial with every
case that comes before a judge.

Senator COONS. That is helpful. Thank you. And you have spent
the vast majority of your legal career as an advocate. If confirmed
for the D.C. Circuit Court, in your view, based on that philosophy,
how?would your role as a judge be different from that of an advo-
cate?

Ms. HALLIGAN. I think the role is very different, Senator, and
thank you for the opportunity to address that issue.

I believe that the role of an advocate is to make the very best
arguments that you can that have a reasonable basis on behalf of
your client, whether you agree or disagree with those positions.

I think that by contrast, the role of a judge is to look at every
case with an open mind, to look at what the text in front of you
says and the precedent, and to make the best decision that you can
in accordance with the law.

Senator COONS. Thank you. In reviewing the background for this
hearing today, I read, in particular, about a report that was issued
by the Federal Courts Committee of the New York City Bar.

It was entitled “The Indefinite Detention of Enemy Combatants,”
and further titled, “Balancing Due Process and National Security
in the Context of the War on Terror.”

I was a little concerned about this report, in particular, to the
extent that it seemed to conclude the United States lacks the au-
thority to detain folks who are considered enemy combatants, and
I know you served on that Committee at the time the report was
issued.

If you could tell me something about your role in writing this re-
port, whether you affirmed it or agree with it, and then, if possible,
something about your view of the impact of terrorism on our com-
munities and the importance of appreciating and respecting that
impact, as you have conducted yourself in your recent legal roles.

Ms. HALLIGAN. Thank you, Senator. I am really grateful to have
the opportunity to address that report.

I first became aware of the existence of that report this summer,
when I went to the City Bar Association. In responding to this com-
mittee’s questionnaire, I wanted to make sure that I had done full
diligence, and I knew that I had been a member of the Committee
that you referred to.
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And so I went through the bar association’s files and I discovered
this report. I was, frankly, taken aback by it, for a couple of rea-
sons.

First of all, the Supreme Court has clearly held that indefinite
detention is authorized by the AUMF statute. And so the notion
that the President lacks that authority, I think, is clearly incorrect.

I also was a little bit taken aback by the tone of the report. I
think that the issues of indefinite detention and any issues in the
national security realm are very serious ones, and I think that ap-
proaching those issues as respectfully as possible is the most pro-
ductive way to proceed.

But the bottom line is that the report does not represent my
work. It does not reflect my views.

Senator COONS. And, Ms. Halligan, have you had any personal
experiences that give you some exposure to the strains or chal-
lenges in law enforcement, in the legal process, or in our commu-
nity that are a result of acts or incidents of terrorism?

Ms. HALLIGAN. In several regards, Senator. You know, at a per-
sonal level, I live and work in downtown Manhattan and I worked
two blocks away from the World Trade Center on September 11.
And so I have a very acute awareness of how serious these issues
are and how important the task of protecting our citizens is. It is
something that I think you cannot live and work in New York
without thinking about on a frequent basis.

And I have actually spent a fair amount of time during my time
in private practice working on a pro bono basis to assist the organi-
zation that is tasked with rebuilding the 9/11 site. So I have
worked very closely and, in the course of doing that, gotten an up-
front understanding of just how devastating the consequences of
that attack here, even 10 years down the road.

I also now work in the district attorney’s office and although the
work of counterterrorism is primarily work that is done by the Fed-
eral Government, we also attempt to do our part to make sure that
any issues that we identify are addressed as quickly and respon-
sibly as possible. And so I think that my work on the law enforce-
ment side has also made me very aware of how serious the chal-
lenges are that we face.

Senator COONs. Thank you, Ms. Halligan.

I will turn to Senator Grassley for his first round.

Senator GRASSLEY. Thank you very much.

I want to ask you some questions that would try to find out
whether you believe the Constitution is original intent or evolving.
And since you were involved in some briefs dealing with the Eighth
Amendment, do you personally believe that the meaning of the
Eighth Amendment has changed over time?

Ms. HALLIGAN. Senator, I believe that the Constitution is an en-
during document and I believe that the best way in which we can
interpret it is to look to the text and the original intent of the fram-
ers.

Senator GRASSLEY. And, obviously, that original text, at least
gi)ing back to the amendments of 1792, provide for the death pen-
alty.

Ms. HALLIGAN. It does, Senator, and I have defended the death
penalty in New York’s courts under constitutional challenge.

VerDate Nov 24 2008  11:51 Oct 24, 2011 Jkt 067905 PO 00000 Frm 00021 Fmt6633 Sfmt6633 SA\GPO\HEARINGS\67905.TXT SJUD1 PsN: CMORC



14

Senator GRASSLEY. In one of your statements, you had said some-
thing about the meaning of the Constitution depends on whether
there is an enduring legislative consensus, and you quoted in one
brief that 18 states expressly disallowed the death penalty for juve-
niles and 12 states did not permit the death penalty under any cir-
cumstances.

So it seems to me, under your reasoning, you might believe that
if 30 states ban the death penalty entirely, then the punishment
would be unconstitutional. In other words, the legislatures acting
in one way or another kind of changes the Constitution.

Ms. HALLIGAN. Senator, that brief was filed on behalf of a client,
the State of New York, and it doesn’t represent my personal views.
I believe the Supreme Court has been crystal clear that the death
penalty is constitutional, and I would fully follow those precedents,
if I were lucky enough to be confirmed to the D.C. circuit.

Senator GRASSLEY. OK. Then I am going to ask a question that
comes from the same briefs and series of cases, but it does not deal
with the issue of the death penalty or not, even though the cases
deal with it. But it is kind of from the standpoint that you referred
to the Atkins case, and you cited it when you filed on Roper, and
you cited, “The United States now stands alone in the world that
has turned its face against juvenile death penalty.”

And the majority stated, “Within the world community, the impo-
sition of the death penalty for mentally retarded offenders is over-
whelmingly disapproved.” It is not whether or not people that are
mentally retarded ought to have capital punishment or juveniles.

It brings me to this point. Do you believe it is ever appropriate
to re‘z?ly on foreign law in deciding the meaning of the U.S. Constitu-
tion?

Ms. HALLIGAN. I do not, Senator.

Senator GRASSLEY. Well, that is pretty clear. So I will not have
to follow-up with another question I had on that subject.

On the Second Amendment, in 2003, you gave a speech express-
ing concern about Federal legislation to limit the liability of gun
manufacturers. You said, “Such an action would likely cutoff at the
pass any attempt by states to find solutions through the legal sys-
tem or their own legislatures that might reduce gun crime.”

Many who oppose the Second Amendment rights made similar
arguments against after the Supreme Court decided Heller. Do you
personally agree that the Second Amendment protects individual
rights to keep and bear arms?

Ms. HALLIGAN. The Supreme Court has been clear about that.
Yes, it does protect individual rights to bear arms, Senator.

Senator GRASSLEY. And would you say that making it a funda-
mellll“;al right under McDonald was something you agree with, as
well?

Ms. HALLIGAN. That is clearly what the Supreme Court held and
I would follow that precedent, Senator.

Senator GRASSLEY. Thank you. Do you believe it is proper for a
judge, consistent with governing precedent, to strike down an act
of Congress that is deemed unconstitutional and what might be
those circumstances?

Ms. HALLIGAN. Senator, thank you for the opportunity to address
that. I think that the job of a judge is to examine the constitu-
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tionality of a statute when a constitutional challenge is presented,
but I think that that authority has to be exercised very sparingly
and very carefully.

I think particularly my experience defending a state government
against a wide range of constitutional challenges on different issues
has taught me just how serious an act it is for a judge to strike
down a statute and, therefore, set aside the will of the people that
are acting through their representatives.

Senator GRASSLEY. I think you are giving great deference in your
response to legislatures deciding public policy as opposed to judges.

Ms. HALLIGAN. I believe that is absolutely the province of the
elected branches, Senator, yes.

Senator GRASSLEY. Then let me ask you to comment on a speech
in 2005 that Justice Scalia said this, “Every time the Supreme
Court defines another right in the Constitution, it reduces the
scope of democratic debate.”

So do you think that Justice Scalia might be saying something
you would agree with?

Ms. HALLIGAN. I think that courts should be very careful about
striking down any statute that is enacted by a legislature.

Senator GRASSLEY. It sounds to me like you believe that the Fed-
eral Government is one of limited enumerated powers, but I would
like to have that clearly stated.

Ms. HALLIGAN. Thank you, Senator. Yes. The Supreme Court has
been clear about that point in Lopez and Morrison, and the Con-
stitution indicates that, as well, I believe.

Senator GRASSLEY. Let me ask two short questions, please.

Senator COONS. Certainly.

Senator GRASSLEY. My time is up, I see.

Senator COONS. Certainly.

Senator GRASSLEY. Do you believe that all powers not specifically
delegated in the Federal Government are reserved to the states, ac-
cording to the Tenth Amendment?

Ms. HALLIGAN. Yes, Your Honor, that is what the text—sorry—
Senator, that is what the text says.

Senator GRASSLEY. Now, just as an opportunity to have you
think about, if we are a government based on enumerated limited
powers and the Federal Government is limited by the Tenth
Amendment, could you give me an example of an activity that the
Federal Government does not have the authority to regulate?

Ms. HaLvLiGaN. Well, I think the Supreme Court addressed that
in Lopez, for example, when it said that Congress could not regu-
late, I believe—it has been a while since I read the decision, but
I believe it was the possession of guns in school zones, and that
was an example of where, in the court’s opinion, Congress had
transgressed its authority.

Senator GRASSLEY. And you know that is probably about the only
commerce clause case where the courts have restricted the Federal
Government under the commerce clause, as well. I hope there are
more of them. But you at least see that as one of those. OK.

Senator COONS. Thank you, Senator Grassley.

We now turn to Senator Blumenthal. Senator?

Senator BLUMENTHAL. Thank you, Senator Coons. And welcome
to you and your family. And I would like to say how impressed I
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am not only with your experience in public service and your experi-
ence in litigation, but, also, in the appellate practice, which is a
somewhat specialized area; obviously, very germane and relevant
to the position that you have been nominated to fill.

Just to follow-up on some of Senator Grassley’s very excellent
questions. In your representation of the State of New York and
now the district attorney’s office, very often, you are in the position
of either defending or advocating positions that are those of your
client, and I assume that your views are separate and distinct from
whatever positions have to be taken

Ms. HALLIGAN. Thank you.

Senator BLUMENTHAL. [continuing]. To advocate the positions of
those clients.

Ms. HALLIGAN. Thank you for your kind remarks, Senator. Yes,
that is correct. My work on behalf of the State Government of New
York, as well as in the district attorney’s office, as well as my work
on behalf of clients in the private sector, represents the work of an
advocate, to make the best arguments possible, and not my per-
sonal views at all.

Senator BLUMENTHAL. And I might actually note, on a personal
level, that as attorney general, I was on the opposite side of a case
that reached the court of appeals in New York challenging the con-
stitutionality of the New York commuter tax, and your office, under
your leadership, was very vigorous and excellent in its advocacy,
fortunately, on the losing side of that case.

[Laughter.]

Senator BLUMENTHAL. But I know that in that instance and oth-
ers, your personal views may have differed from the State of New
York, but you were very zealous and vigorous in advocating it. And
I assume that now that you would be assuming a judicial position,
your goal would be to follow the law, not necessarily your own per-
sonal beliefs.

Ms. HALLIGAN. That is correct, Senator. I have great respect for
the rule of law and I think my experiences as an advocate have
taught me that it is really important that every judge leave their
personal views at the door when they come into the courtroom. So
I would strive my best to do that.

Senator BLUMENTHAL. Thank you very much.

Thank you, Mr. Chairman.

Senator COONS. Thank you, Senator Blumenthal.

We now turn to Senator Kyl. Senator?

Senator KYL. My colleague, Senator Lee, was here before I was,
but you are going to by seniority rather than presence.

Senator COONS. That is my understanding, yes.

Senator KYL. Then if my colleague does not mind, thank you.
Thank you.

Could I, first of all, ask you, when you talked about the New
York City Bar report, you said, “It does not reflect my views.” Was
that just with respect to the indefinite detention of enemy combat-
ants issue or other aspects of that report?

Ms. HALLIGAN. Senator, the issues that that report touched on
are not ones that I have studied closely. What was clear to me is
that that point, in particular, was flatly contradicted by the Su-
preme Court.
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I must say I do not really have clear views about a range of the
other issues raised in the report, but I certainly do not agree with
them and it does not reflect my work or my views.

S%nator KyL. But you were a signatory to the report; is that cor-
rect?

Ms. HALLIGAN. Senator, I was a member of the committee. I have
no recollection of being apprised of the fact that the report was
being drafted, and I clearly should have paid more attention to that
and would not agree to serve on a Committee like that in the fu-
ture unless I could be full apprised of the work that it was con-
ducting. But I learned about it for the first time this summer.

Senator KYL. Well, is your signature affixed to it or your name
listed as an approver of the report in any way?

Ms. HALLIGAN. When I identified the report this summer, the re-
port indicates that it comes from the Federal Courts Committee.
There is a list of names at the end and mine is one them, which
reflects my membership on the committee.

Senator KYL. Do you remember participating in any of the delib-
erations of the committee?

Ms. HALLIGAN. Not with regard to this report. I did not even re-
call that it had been written. I was very surprised when I saw it.

Senator KYL. So it is accurate to summarize that you do not re-
member participating in any of the deliberations of that Committee
relative to the report that we are talking about of 2004.

Ms. HALLIGAN. That is correct, Senator.

Senator KYL. And let me just ask you if, prior to this hearing,
you took the opportunity to make that point or to criticize any as-
pect of the report.

Ms. HALLIGAN. No, Senator.

Senator KyYL. Let me ask you about another matter that is cov-
ered by the report that has to do with the military commissions,
because you have expressed opinions about military commissions.

One is the report’s conclusion that it is illegal or it should be ille-
gal for the use of military commissions to try alien terrorists for
violations of the laws of war. In fact, the report talks about—it
says it seems self-evident that the constitutional protections af-
forded ordinary criminals should presumptively extend to these ter-
rorists.

Do you agree with that conclusion or is that part of the language
you said that you wanted to distance yourself from?

Ms. HALLIGAN. Senator, my understanding—again, I am not well
versed in this area, but my understanding is that the Supreme
Court said in Hamdan simply that the military commission proce-
dures that were set up by President Bush shortly after 9/11 were
simply inconsistent with Federal statute, not that they were uncon-
stitutional. I believe——

Senator KyL. That is correct. So the question then is with regard
to the report’s conclusion that it would be unconstitutional to have
military commissions, per se, trying these terrorists for violations
of laws of war, my question is whether you disagree with that con-
clusion, as well.

Ms. HALLIGAN. Senator, my understanding is that the current
law, enacted in 2009, provides for review of actions by military
commissions by the D.C. circuit. So I think it would be inappro-
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priate to comment on that precise question, but I would take my
guidance from the Supreme Court’s precedent in Hamdan and any
other cases which it decided that were relevant to this point, if I
were confirmed.

Senator KyL. When you were practicing, you coauthored an ami-
cus brief in the al-Marri case, and it argued that the use of mili-
tary force authorization that Congress passed did not authorize the
seizure and indefinite military detention of a lawful permanent
resident alien who was alleged to have conspired with al-Qaeda to
execute terrorist attacks on the United States.

Is that a personal view of yours?

Ms. HALLIGAN. No, Senator. That was a brief that—I was not the
primary author of the brief, but it was filed on behalf of a client.
It does not represent my personal views.

Selrl)ator KyL. All right. Do you have a personal view on that
issue?

Ms. HALLIGAN. I do not, Senator.

Senator KYL. Understanding that some of the 9/11 hijackers
came to the United States under legal visas, do you think that a
credible argument can be made for the proposition that an author-
ization of the use of military force would not include the ability to
seize and to hold such terrorists indefinitely?

Ms. HALLIGAN. As a citizen, Senator, that seems like that might
be difficult. If I were a judge sitting on a court considering that
question, I would have to put that personal sensibility to the side
and look at the law.

Senator KYL. Since my time is up, let me just make a point. Ob-
viously, we have 5 minutes, we are trying to get right to the point
on something. But for those in the audience, there is a clear possi-
bility that people who appear before the Committee express views
that they believe the Committee want to hear rather than nec-
essarily what their own attitudes toward judging would be.

We have seen that happen in the past, and that is why we try
to delve into questions that might reflect on your ability to decide
cases before you objectively as opposed to from the position of pre-
conceived notions. I am sure you can appreciate that is the reason
for some of the questions that you see asked today, and that is the
foundation for my questions.

Ms. HALLIGAN. Senator, thank you. I appreciate that, and I do
believe that I have had the opportunity to consider a wide range
of cases on different issues and I think that whatever my personal
views are, I would need to leave those to the side, if I were con-
firmed.

Senator KYL. Incidentally, just as a matter of clarity, you are not
required to argue an amicus brief position. That is something you
voluntarily agree to do. Is that not correct?

Ms. HALLIGAN. That was a decision that was made by the attor-
ney general and any work I did on those briefs was under his direc-
tion, Senator.

Senator KYL. I see. Thank you very much.

Ms. HALLIGAN. Thank you, Senator.

Senator KYL. Thank you, Mr. Chairman.

Senator COONs. Thank you, Senator Kyl.

Senator Lee.
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Senator LEE. Thank you. I wanted to open just by responding to
something made by my colleague from New York a few minutes ago
with respect to the caseload within the D.C. circuit.

It is my understanding, based on data I have, that if anything,
the caseload of the D.C. circuit has decreased rather than increased
over the last few years since 2006.

Nonetheless, we are here to discuss this nominee and will pro-
ceed right to that.

Thank you very much for joining us. I wanted to open our discus-
sion by just talking about the importance of dispositive motions. As
an attorney, I have sometimes had a frustration or a few that there
might be some tendency among judges to want to deny dispositive
motions instinctively.

I have wondered whether you could almost call this a form of de-
fensive jurisprudence.

As a judge, after all, it is easier to deny a motion for summary
judgment or a motion to dismiss than it is to grant it. If you grant
it, you are normally going to throw in an opinion. That opinion
might be immediately appealable. You might get overturned.
Whereas, if you deny the same motion, then the parties might set-
tle on their own and it results in a form of trial by attrition.

Is this a practice that you may have seen as an attorney from
time to time? Is it one that is troubling to you?

Ms. HALLIGAN. As a litigant, I can empathize with that sense of
frustration. I think that those are issues that are generally con-
fronted in the first instance by the district courts. And if I were
confirmed to an appellate court, I would apply the standard for re-
viewing any such decisions that was set forth in precedent.

Senator LEE. And I guess that feeds into my next question,
which is you, as an appellate judge, would have the opportunity to
review these and to scour the records to see where that would hap-
pen. I would assume you would be on the lookout for such in-
stances so that you could discourage that from happening.

Ms. HALLIGAN. Yes, Senator.

Senator LEE. I would like to talk to you briefly about a statement
made by Alexander Hamilton in Federalist No. 78 that relates to
the role that you would be playing, should you be confirmed to this
judgeship.

In No. 78, he said, “The courts must declare the sense of the law
and if they should disposed to exercise will instead of judgment,
the consequence would be equally the substitution of their pleasure
to that of the legislative body.” In other words, he is drawing this
dichotomy between something he calls “will,” the prerogative of the
legislature, to judgment, the prerogative of the courts.

What do you think he is talking about there? What is “will” and
what is “judgment?”

Ms. HALLIGAN. It has been a little while since I have read Fed-
eralist 78, but from your comments, what I believe that he is talk-
ing about is the importance of judges confining themselves to decid-
ing cases on the facts and leaving policymaking for the branches
that are constitutionally authorized and, also, best equipped for
doing so, which is the legislature and the executive branch.

Senator LEE. Thank you. I wanted to follow-up on Senator Grass-
ley’s question from a few minutes ago about providing examples re-
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vealing the fact that the Federal Government is one of limited enu-
merated powers.

I assume you would agree that the Federal Government was de-
signed to be one with few and defined powers, whereas the states
were intended to retain powers that were broader and without com-
parable limitations.

Ms. HALLIGAN. The Constitution says that it is a government of
limited powers.

Senator LEE. In light of that, Senator Grassley asked you a ques-
tion of whether you could provide an example or a few examples
of things that government might want to do, but that shouldn’t be
done and can’t be done at the Federal level consistent with that
enumerated powers concept. You mentioned Lopez.

Outside of the context of Lopez and Morrison, which, as far as
I am aware, are the only two instances in the last 75 years where
the court has invalidated something Congress has done under the
commerce clause, any examples, hypothetical or otherwise, that you
can point to of where Congress might step out of its limited role?

Ms. HALLIGAN. I think that is hard to say, Senator—thank you
for the question—especially without the benefit of some further
facts or some area in which Congress might legislate.

Senator LEE. Could Congress legislate that I need to eat four
servings of green, leafy vegetables in one day?

Ms. HALLIGAN. Sometimes I think I should do that in my own
house, Senator.

Senator LEE. Would it be appropriate legislation for your chil-
dren, I should ask?

Ms. HALLIGAN. It might be. I think that if Congress were to
enact a statute like that, a court would properly look at the Su-
preme Court’s decisions in Lopez and Morrison and look at the rea-
sons that Congress had enacted the statute and decide, as best it
could, whether or not it had transgressed its powers.

Senator LEE. Can you tell me anything about what your instinct
would be on that? Does that strike you as economic activity or non-
economic activity? Let us assume that Congress made findings of
fact showing that Americans were more likely to consume more
health care, health care that might have to be provided by the Fed-
eral Government, if they did not eat green, leafy vegetables four
times a day.

Ms. HALLIGAN. Senator, I think, in the abstract, it is hard to say.
I think that that is the sort of question that would be best resolved
with the benefit of a statute and briefing and argument.

Senator LEE. So you see no glaring problem with that that
strikes out at you off the page. You would have to examine it in
context.

Ms. HALLIGAN. I think as with any statute, you would need to
look at it in context.

Senator LEE. Understood.

Ms. HALLIGAN. Thank you, Senator.

Senator LEE. Thank you.

Thank you, Mr. Chairman.

Senator COONs. Thank you, Senator.

We now begin the second round of questions, Ms. Halligan. The
concept of federalism holds that Federal legislation is entitled to
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supremacy, to follow-up on the conversation you were just having,
whereas the Federal Government is empowered to act and state
authority is supreme in other areas.

In areas where both levels of government are empowered to act,
courts are often called upon to resolve whether Federal action pre-
empts related state law, and that is an area of law in which you
have practiced fairly extensively.

If faced with a similar question of Federal preemption, how
would you go about deciding whether state law should be enforced,
should you be confirmed to the D.C. circuit?

Ms. HALLIGAN. Thank you, Senator. I think with any preemption
case, the touchstone is what did Congress intend. If Congress in-
tended to preempt state law, then the state law has to be set aside.
And so I would look at the Federal statute and I would look at, as
the precedent directs, the purposes that it was intended to achieve,
and I would follow the Supreme Court’s precedent in that area.

Senator COONS. There was a conversation previously. I asked in
the first round about the Federal Courts Committee of the New
York City Bar. Just to be clear, how many members were there of
that committee? Do you have a sense?

Ms. HALLIGAN. I believe there were about 45, give or take a few.
I would want to check to give you a precise number, Senator.

Senator COONS. And last, what are the most important lessons
you have learned? As other Senators have commented, you have
got a broad and long experience in public service in the law. What
are the lessons you have learned in those respective positions and
how would you apply those lessons as a Federal circuit court judge?

Ms. HALLIGAN. Thank you, Senator. I think that from my experi-
ence in private practice, as well as my experience in public service,
I have had the opportunity to litigate a lot of cases on a lot of dif-
ferent issues, and what that has taught me is, first of all, that it
is critical that judges come to cases with an open mind, that they
be fair and that they be impartial, and, also, that they be respect-
ful to the litigants that are before them.

It has also led me to believe that it is very important for judges
to decide cases narrowly on the facts before them and to give guid-
ance that is as clear as possible so that parties can plan their con-
duct going forward accordingly.

Senator COONS. Thank you. As I believe Senator Schumer and
others have referenced earlier, I think one of the reasons that you
are particularly well qualified for the D.C. circuit is the hands-on
and practical experience you have had representing the State of
New York and in other roles and sort of understanding the prac-
tical consequences of judicial decisions.

Could you just, in the last, if you would, explain for me the dif-
ference between the role of legal advocates and the role you per-
ceive as a judge and exactly how you would rely on precedent in
making decisions on the Federal circuit court?

Ms. HALLIGAN. Thank you, Senator. I think as an advocate, you
look to precedent to see what reasonable arguments you can make
on your behalf, whether those are winning arguments at the end
of the day or not. And as part of that, I believe that you are press-
ing the position of your client to the very best of your abilities,
whether that is a winning position or a losing position.
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I think, by contrast, as a judge, you need to come to it without
any agenda, without any interests, your clients or you own, at the
table, and look to precedent to guide you to what the correct an-
swer under the law is. And I think in most cases, there is a correct
answer that the precedent directs you toward.

Senator COONS. Thank you, Ms. Halligan.

Senator Grassley.

Senator GRASSLEY. A couple of short questions in the follow-up
on something you had a discussion on. I kind of tried to get your
views on whether or not you believe the Constitution interpretation
of original intent or—I used the word “evolving,” and you said that
the Constitution is an enduring document.

What do you mean by the word “enduring” as opposed to—well,
I should not say as opposed to anything else, because you used it.

Ms. HALLIGAN. What I mean by that, Senator—thank you for the
opportunity to clarify that. What I mean by that is that we have
a document that was written more than 200 years ago and it is
those words in that document that endure today and that guide the
decisions that judges must make when confronted with a constitu-
tional question.

Senator GRASSLEY. My next question I think maybe you just an-
swered, but I am going to ask it anyway. Do you believe that the
Constitution is also an evolving document?

Ms. HALLIGAN. I am not sure what evolving means, Senator. 1
think that if faced with a constitutional question, a judge has to
look to the text and attempt to understand the original intent be-
hind those words.

Senator GRASSLEY. Thank you.

Senator COONS. Thank you, Senator Grassley.

Senator Blumenthal, any further questions?

Senator BLUMENTHAL. Thank you, Mr. Chairman. Just a couple
of quick questions to follow-up on a point that was raised earlier
by Senator Kyl concerning the amicus briefs that may have borne
your name over the years.

My recollection is that you served as solicitor general for the at-
torney general’s office in New York between the years 2001 to
2007; is that correct?

Ms. HALLIGAN. Yes, Senator.

Senator BLUMENTHAL. And that would cover the terms of Attor-
ney General Spitzer and partly Attorney General Cuomo.

Ms. HALLIGAN. A short period of time in Attorney General
Cuomo’s administration, yes, Senator.

Senator BLUMENTHAL. And I served as attorney general of Con-
necticut during those years. My recollection is that they were very
active and interested in whatever the subject matter was that
could concern those amicus curiae briefs and that their say was not
only final, but very often their initiative was what resulted in the
New York State attorney general’s office and the State of New York
becoming an amicus in those cases; is that correct?

Ms. HALLIGAN. Yes. Those briefs were written and filed at the di-
rection of the attorney general himself. That is correct.

Senator BLUMENTHAL. And just to follow-up on Senator Lee’s ex-
cellent point about the workload, my recollection is, correct me if
I am wrong, that the D.C. Court of Appeals actually was reduced
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in the number of judges by one in response to decreases in work-
load; is that correct?

Ms. HALLIGAN. Thank you, Senator. I do not really know about
the workload statistics of the change in the number of judges on
the D.C. circuit.

Senator BLUMENTHAL. I think that in 2008, the number of judges
was reduced by one on that court and there are now vacancies for
two, and you would be filling one of them. So that may respond,
at least in part, to the point raised by—very legitimate point raised
by Senator Lee as to trying to allocate judges to respond to work-
load shifts and changes.

Thank you.

Senator COONS. Thank you, Senator Blumenthal.

Senator Lee, do you have any remaining questions?

Senator LEE. Yes. Just a couple of quick follow-up points.

We were talking earlier about the need to look at Congress’ lim-
ited power. In your opinion, as one who might be joining the D.C.
circuit here shortly, is it worse to uphold the law passed in excess
of Congress’ power or would it be worse to invalidate a valid law?
Is either one of those worse than the other?

Ms. HALLIGAN. Thank you, Senator. It is not a question I have
really thought about, to be honest with you. I believe that a judge
confronted with a question about whether a law exceeds Congress’
commerce clause powers would really just need to look at the
pref(eident and evaluate that particular statute as best as they
could.

Senator LEE. Sometimes in criticizing a ruling invalidating a
piece of legislation, people will say that is an act of activism. I
guess my question is designed to get at are activism and passivism
both ultimately a question of good judgment or bad judgment.

If you are invalidating something that is bad, you are just doing
your job. If you are upholding something that is within Congress’
power, you are also just doing your job. So I assume you would not
disagree with that point.

Ms. HALLIGAN. No, Senator. I believe that one of the jobs that
judges are confronted with is to police the boundaries that the Con-
stitution sets forth, and they need to do that.

Senator LEE. So invalidating a piece of legislation would not nec-
essarily make you a bad activist judge. It might just mean that you
are doing your job.

Ms. HALLIGAN. Absolutely, Senator, yes. Thank you.

Senator LEE. I wanted to ask you very briefly about a speech you
gave on May 5, 2003 in White Plains, and you made a statement
during that speech to the effect that courts are the special friend
of liberty. Time and time again, we have seen how the dynamics
of our rule of law enables enviable social progress and mobility.

I was wondering if you could just share with us, with the com-
mittee, what you might have meant in suggesting that the law and
perhaps the courts, in particular, can be used as a tool of social
progress and how such a view might influence your role as a judge
and how you might approach your job, if you were confirmed?

Ms. HALLIGAN. Senator, that was a speech—thank you. That was
a speech that was given in the attorney general’s stead. I do not
recall, candidly, what was in my head when I made that particular
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remark, and I do not see any way in which it would affect my role
as a judge one way or the other, were I lucky enough to be con-
firmed.

Senator LEE. Understood. Thank you.

Ms. HALLIGAN. Thank you, Senator.

Senator LEE. Thank you, Mr. Chairman.

Senator COONS. Thank you, Senator Lee.

Are there any members who have further questions?

Senator GRASSLEY. I presume I will submit some for writing.

Senator COONS. Seeing none, if there are no further questions,
we will hold the record open for a week, if there are any members
of this Committee who wish to submit further questions.

Again, I want to very much thank you, Ms. Halligan, for being
here today, congratulate you on your nomination and your willing-
ness to continue in a long and dedicated career of public service.

As Ms. Halligan and her friends and family are departing, we
may take a brief 2-minute recess before the second panel.

[The biographical information follows.]
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UNITED STATES SENATE
COMMITTEE ON THE JUDICIARY

QUESTIONNAIRE FOR JUDICIAL NOMINEES

PUBLIC

. Name: State full name (include any former names used).

Caitlin Joan Halligan

. Position: State the position for which you have been nominated.

United States Circuit Judge for the District of Columbia Circuit

. Address: List current office address. If city and state of residence differs from your

place of employment, please list the city and state where you currently reside.

New York County District Attorney’s Office
One Hogan Place
New York, New York 10013

. Birthplace: State year and place of birth.

1966; Xenia, Ohio

. Educatien: List in reverse chronological order each college, law school, or any other

institution of higher education attended and indicate for each the dates of attendance,
whether a degree was received, and the date each degree was received.

1992 — 1995, Georgetown University Law Center; J.D. (magna cum laude), 1995

1984 — 1988, Princeton University; A.B. (cum laude), 1988

. Employment Record: List in reverse chronological order all governmental agencies,

business or professional corporations, companies, firms, or other enterprises,
partnerships, institutions or organizations, non-profit or otherwise, with which you have
becn affiliated as an officer, director, partner, proprietor, or employee since graduation
from college, whether or not you received payment for your services. Include the name
and address of the employer and job title or description.

January 2010 — present

New York County District Attorney’s Office
One Hogan Place

‘New York, New York 10013

General Counsel

11:51 Oct 24,2011 Jkt 067905 PO 00000 Frm 00033 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\67905.TXT SJUD1 PsN: CMORC

67905.001



VerDate Nov 24 2008

26

2005 — Present

Columbia University School of Law
435 West 116" Street

New York, New York 10027
Lecturer-in-Law

2007 - 2009

Weil, Gotshal and Manges, LLP
767 Fifth Avenue

New York, New York 10153
Partner

1999 — 2007

Office of the New York State Attorney General
120 Broadway

New York, New York 10271

Solicitor General (2001 — 2007)

First Deputy Solicitor General (2001)

Chief, Internet Bureau (1999 — 2000}

1998 — 1999

Howard, Smith & Levin LLP (since merged with Covington & Burling)
1330 Avenue of the Americas

New York, New York 10019

Associate

1997 — 1998

Supreme Court of the United States
Washington, D.C. 20543

Law Clerk to Justice Stephen G. Breyer

Spring 1997

Georgetown University Law Center
600 New Jersey Avenue, N.W.
Washington, D.C. 20001

Adjunct Faculty

1996 — 1997

Wiley, Rein, and Fielding
1776 K Street, N.W.
Washington, D.C. 20006
Associate
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1995 — 1996

United States Court of Appeals for the District of Columbia Circuit
333 Constitution Avenue, N.W.

Washington, D.C. 20001

Law Clerk to Judge Patricia M. Wald

Summer 1995

Jenner and Block

1099 New York Avenue, N.W.
Washington, D.C. 20001
Summer Associate

Summer 1994

Bredhoff and Kaiser

805 15™ Street, N.W.
Washington, D.C. 20005
Summer Associate

Summer 1994

Arnold and Porter

555 12" Street, N.W.
Washington, D.C. 20004
Summer Associate

1992 — 1994

Georgetown University Law Center

600 New Jersey Avenue, N.W.,

Washington, D.C. 20001

Research Assistant to Professor Michael Gottesman (1993-1994)
Research Assistant to Professor Peter Edelman (1992-1993)

1953

United States Department of Health and Human Services

200 Independence Avenue, S.W.

Washington, D.C. 20201

Summer Assistant to Peter Edelman, Counselor to the Secretary

1952

Georgians For Children
Atlanta, Georgia
Policy Associate

1989 — 1991

United States House of Representatives

Washington, D.C. 20515

Legislative Aide to Representative William V. Alexander
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1988 — 1989

Wuhan Institute of Technology
Wuhan, People’s Republic of China
Princeton University Teaching Fellow

Summer 1988

South Carolina Governor’s School
Coilege of Charleston

66 George Street

Charleston, South Carolina 29424
Counselor

Other Affiliations {(uncompensated)

2009

National Center for Law and Economic Justice
275 Seventh Avenue

New York, New York 10001

Director

2009

Gull Pond Property Owners Association
20 Guli Pond Road

Piercefield, NY 12973

Director

2007 — 2009

Fund for Modemn Courts

351 West 54™ Street

New York, New York 10019
Director

. Military Service and Draft Status: Identify any service in the U.S. Military, including

dates of service, branch of service, rank or rate, serial number (if different from social
security number) and type of discharge received, and whether you have registered for
selective service.

I have not served in the military. I have not registered for selective service.

Honors and Awards: List any scholarships, fellowships, honorary degrees, academic or
professional honors, honorary society memberships, military awards, and any other
special recognition for outstanding service or achievement.

Best Brief Awards, Nat’l Assoc. of Attorneys General (2001, 2002, 2003, 2004, 2003)
Milton A. Kaufiann Prize, Georgetown Law School (1995)
Managing Editor, Georgetown Law Journal (1994 — 1995)
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John M. Olin Law and Economics Fellowship (1994 — 1995)
Georgetown Public Interest Law Scholar (1992 — 1995)
Order of the Coif (1995)

9. Bar Associations: List all bar associations or legal or judicial-related committees,
selection panels or conferences of which you are or have been a member, and give the
titles and dates of any offices which you have held in such groups.

New York City Bar
Federal Courts Committee (2003 — 2006)
Information Technology Committee (no record of dates)

New York State Bar Association
Special Committee on the Civil Rights Agenda (2006 to approx. 2008)

New York State Judicial Screening Committees
State Committee and First Department Committee (2007 — 2009)

In preparing this questionnaire, ] found Interet reference to my participation on the
Chicago-Kent College of Law Working Group on Consumer Protection in 1999.
Although I have no recollection of this organization, I am listing it in an abundance of
caution.

10. Bar and Conrt Admission:

a. List the date(s) you were admitted to the bar of any state and any lapses in
membership. Please explain the reason for any lapse in membership.

Maryland, 1995
New York, 2001

There has been no lapse in membership.

b. List all courts in which you have been admitted to practice, including dates of
admission and any lapses in membership. Please explain the reason for any lapse
in membership. Give the same information for administrative bodies that require
special admission to practice.

Supreme Court of the United States, 2001

United States Court of Appeals for the First Circuit, 2004

United States Court of Appeals for the Second Circuit, 2002

United States Court of Appeals for the Fourth Circuit, 2007

United States Court of Appeals for the Fifth Circuit, 2007

United States Court of Appeals for the Sixth Circuit, 2008

United States Court of Appeals for the Federal Circuit, 2009

United States District Court for the Southem District of New York, 2001
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United States District Court for the Eastern District of New York, 2009

There have been no lapses in membership.

11. Memberships:

a, List all professional, business, fraternal, scholarly, civic, charitable, or other
organizations, other than those listed in response to Questions 9 or 10 to which
you belong, or to which you have belonged, since graduation from law school.
Provide dates of membership or participation, and indicate any office you held.

_Include clubs, working groups, advisory or editorial boards, panels, committees,
conferences, or publications.

Fund for Modern Courts
Board of Dircctors (2007 — 2009)
Gull Pond Property Owners Association (approximately 2006 ~ Present)
Board of Directors (2009)
Historical Society of the Courts of the State of New York (2007 — Present)
National Center for Law and Economic Justice
Board of Directors (2009)
New York Law Journal, Board of Editors (2007 — Present)
New York City Road Runners (various years)
Princeton Alumni Association (1988 — Present)

In December 2009, the American Constitution Society Board of Directors elected
me to serve a board term beginning in 2010. I informed the organization prior to
Januvary 1, 2010, that I would not be able to serve as a director because I had
accepted a position with the New York County District Attorney’s Office that
would preclude such participation.

I have made financial contributions, both individually and with my spouse, to a
number of charitable organizations over the years, including various cultural,
environmental, neighborhood, and other types of organizations. I have not
inchided in the list above any organizations to which I only have given funds and
where I have not participated in programmatic activities, although the
organizations® development protocols may deem me a “member.” Although there
may be others I have not found in my records, these organizations include:
Adirondack Mountain Club, Avon Foundation, Brearley School, Camegie Hail,
Citizens Union, Classic Stage Company, Columbia Law School Public Interest
Law Foundation, City Parks Foundation, Equal Justice Works, Film Forum, First
Presbyterian Church Nursery School, Friends of Grace Church School, Friends of
Outdoor Action (Princeton University), Grand Street Settlement, Honorable
Howard A. Levine Fellowship in Juvenile Justice at Albany Law School,
Innocence Project, Legal Information for Families Today, Metropolitan Museum
of Art, Musewn of Modern Art, National Center for Youth Law, New Israel Fund,
New York Women’s Foundation, New York University Brennan Center, Office of
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the Appellate Defender of New York, Princeton-in-Asia, Princeton University, St.
Margaret Mary School, Sisters of Mercy of the Americas, Thirteen Associates
(WNET New York), Union Settlement Association, University of Arizona
College of Science, Urban Justice Center, Wild Center Tupper Lake, Windows of
Hope Family Relief Foundation, WNYC, YMCA of Greater New York, and Yivo
Institute for Jewish Research.

b. The American Bar Association's Commentary to its Code of Judicial Conduct
states that it is inappropriate for a judge to hold membership in any organization
that invidiously discriminates on the basis of race, sex, or religion, or national
origin. Indicate whether any of these organizations listed in response to 11a above
currently discriminate or formerly discriminated on the basis of race, sex, religion
or national origin either through formal membership requirements or the practical
implementation of membership policies. If so, describe any action you have taken
to change these policies and practices.

None of these organizations has discriminated during my membership and [ am
not aware of any former discrimination by them.

12. Published Writings and Public Statements:

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor,
editorial pieces, or other published material you have written or edited, including
material published only on the Intemnet. Supply four (4) copies of all published
material to the Committee.

This list represents the published material I have identified through searches of
my files and Internet databases. 1 have tried my best to list all of them here,
although there may be some that I have not been able to identify or locate.

Note, “‘Just What the Doctor Ordered’: Oregon’s Medicaid Rationing Process
and Public Participation In Risk Regulation,” 83 Geo. L. J. 2697 (1995). Copy
supplied.

“Supreme Court Watch: Caperton v. 4.T. Massey Coal Co., Inc.,” Metropolitan
Corporate Counsel, June 30, 2009. Copy supplied.

As head of the Appellate Practice at Weil, Gotshal and Manges, LLP, I reviewed
and occasionally drafted summaries of decisions handed down by the Supreme
Court of the United States. Those summaries are available at
www.weil.com/supreme-court-watch-archive/. The decisions for which
summaries are posted include the following: Departmeni of Revenue of Kentucky
v. Davis, CBOCS West, Inc. v. Humphries, Allison Engine Co. v. United States,
Quanta Computer, Inc. v. LG Electronics, Inc., Florida Dep't of Revenue v.
Piccadilly Cafeterias, Inc., Meacham v. Knolls Atomic Power Laboratory,
Chamber of Commerce v. Brown, Exxon Shipping Co. v. Baker, Altria Group, Inc.
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v. Good, Crawford v. Metropolitan Gov't of Nashville and Davidson County,
Tenn., United States v. Eurodif and USEC v. Eurodif, Pacific Bell Telephone Co.
v, linkLine Communications, Inc., Summers v. Earth Island Institute, Wyeth v.
Levine, Vaden v. Discover Bank, Philip Morris USA v. Williams, 14 Penn Plaza
LLS v. Pyett, FCC v. Fox Television Stations, Inc., Arthur Andersen LLP, et al. v.
Carlisle, et al., Burlington Northern and Santa Fe Railway Co. v. U.S., Shell Oil
Co. v. U.S., Carlsbad Technology, Inc. v. HIF Bio, Inc., Boyle v. United Staies,
Caperton v. A.T. Massey Coal Co., Inc., and Gross v. FBL Financial Services,
Inc.

. Supply four (4) copies of any reports, memoranda or policy statements you
prepared or contributed in the preparation of on behalf of any bar association,
committee, conference, or organization of which yon were or are a member. If
you do not have a copy of a report, memorandum or policy statement, give the
name and address of the organization that issued it, the date of the document, and
a summary of its subject matier.

This list represents the reports, memoranda and policy statements I have identified
through searches of my files and Internet databases. I have tried my best to list all
such documents to which I contributed, although there may be some that I have
not been able to identify or locate.

Fund for Modem Courts

During my service on the Board of Directors of the Fund for Modern Courts, the
organization issued, submitted, or joined a handful of amicns briefs and issue
reports. Except as indicated, I did not personally contribute or participate in these
reports other than as a member of the Board of Directors, which approved them.

Caperton v. A.T. Massey Coal Co., No. 08-22 (8. Ct.) (amicus brief in support of
petitioners). Copy supplied.

Kaye v. Silver, No. 400763/08 (N.Y. Sup. Ct.) (amicus brief in support of
plaintiffs; I was also counsel of record). Copy supplied.

“White Paper on Improving Help Centers in New York State Famity Court,”
Report of the Family Court Task Force (Nov. 2009). Copy supplied.

“A Call to Action: The Crisis in Family Court,” Report to the Chief Judge of the
State of New York of the Family Court Task Force (Feb. 2009). Copy supplied.

“Enhancing the Fair Administration of Justice in New York’s Towns and Villages
through Court Consolidation,” Report of the Town and Village Justice Courts
Task Force (Feb. 2008). Copy supplied.
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New York City Bar Association
{Formerlv Association of the Bar of the City of New York)

During my service on the Federal Courts Committee of the New York City Bar,
the Committee issued various reports and public statements. I do not recall
personally contributing or participating in these teports other than as a member of
the Commiittee approving them.

Committee on Federal Courts of the Association of the Bar of the City of New
York, “Guide to Mediation in the Southern & Eastern Districts of New York”
(Mar. 2006). Copy supplied.

Letter to Hon. Peter G. McCabe, Secretary of the Committee on Rules of Practice
and Procedure, Administrative Office of the United States Courts re: Federal Rule
of Civil Procedure 30(b)(6) (Mar. 24, 2006). Copy supplied. -

Letter to Hon. Peter G. McCabe, Secretary of the Committee on Rules of Practice
and Procedure, Administrative Office of the United States Courts re: Proposed
Electronic Discovery Amendments to the Federal Rules of Civil Procedure (Feb.
15, 2005). Copy supplied.

Letter to Hon. William H. Frist, Majority Leader, United States Senate re:
Lawsuit Abuse Reduction Act of 2004 (Nov. 23, 2004). Copy supplied.

Committee on Federal Courts of the Association of the Bar of the City of New
York, “The Surge of Immigration Appeals and its Impact on the Second Circuit
Court of Appeals” (Aug. 2004). Copy supplied.

Committee on Federal Courts of the Association of the Bar of the City of New
York, “Court-Annexed Mediation Programs in the Southemn and Eastern Districts
of New York: The Judges’ Perspective™ (Aug. 2004). Copy supplied.

Committee on Federal Courts of the Association of the Bar of the City of New
York, “Tiering and the Foreign Sovereign Immunities Act after Dole” (July
2004). Copy supplied.

Letter to Hon. Russell D. Feingold, United States Senate re: §.1023, a Bill to
Increase the Annual Salaries of Justices and Judges of the United States
(approximately 2004). Copy supplied.

Letter to Hon. Peter G. McCabe, Secretary of the Committee on Rules of Practice
and Procedure, Administrative Office of the United States Courts re: Proposed
Amendment to the Federal Rules of Appellate Procedure Concerning the Citation
of Unpublished Opinions (Feb. 12, 2004). Copy supplied.
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Committee on Federal Courts of the Association of the Bar of the City of New
York, “The Indefinite Detention of ‘Enemy Combatants’: Balancing Due Process
and National Security in the Context of the War on Terror (Feb. 2004), reprinted
in The Imperial Presidency and the Conseguences of 9/11 (James R. Silkenat &
Mark R. Shulman, eds.) (2007). Copy supplied.

Although I have not identified any other reports in which I was involved or to
which I contributed, the New York City Bar issues many reports on which chairs
of its committees, including the committees on which I served, may have been
consulted with varying levels of formality.

New York State Bar Association

In 2008, the New York State Bar Association’s Special Committee on the Civil
Rights Agenda issued a report entitled “Steps Towards a More Inclusive New
York and America.” 1 briefly reviewed the report in draft version, and do not
recall whether I provided any input to the committee. Copy supplied.

Supply four (4) copies of any testimony, official statements or other
communications relating, in whole or in part, to matters of public policy or legal
interpretation, that you have issued or provided or that others presented on your
bebalf to public bodies or public officials.

This list represents the testimony, official statements, and other communications
relating to matters of public policy or legal interpretation that I have identified
through searches of my files and Internet databases. I have tried my best to list all
such documents to which I contributed, although there may be some that I have
not been able to identify or locate.

August 5, 2009 — Signatory to letter submitted to U.S. Senate Committee on the
Judictary in support of Justice Sonia Sotomayor’s nomination as Associate Justice
of the Supreme Court of the United States. Copy supplied.

September 19, 2000 — Participation in pane] discussion entitied “Implications for
Fair Information Practice Principles,” Online Privacy Technologies Workshop
and Technology Fair, held by National Telecommunications and Information
Administration, Department of Commerce, Washington, D.C. I have no notes,
transcript, or recording.

November 22, 1999 — “From Wall Street to Web Street: A Report on the
Problems and Promise of the Online Brokerage Industry™ (issued by the Internet
and Investor Protections and Securities Bureaus of the New York State Attorney
General’s Office). Copy supplied.

10
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June 11, 1999 — Letter to Donald S. Clark, Secretary, Federal Trade Commission,
re: Children’s Online Privacy Protection Rule (Comment P994504) (submitted on
behalf of 17 state Attorneys General). Copy supplied.

April 30, 1999 — Letter to Donald S. Clark, Secretary, Federal Trade Commission,
re: U.S. Perspectives on Consumer Protection in the Global Electronic
Marketplace (Comment P994312) (submitted on behalf of 30 state Attorneys
General). Copy supplied.

At some point in 1399 or 2000, 1 testified before a New York State Senate or
Assembly committee on issues of internet privacy and intemet commerce. 1 do
not have a record of the date or committee, but retained a copy of my written
testimony. Copy supplied.

During my tenure as Solicitor General of the State of New York, the office issued
numerous opinions regarding matters of state law to local government entities in
New York State, as well as to state agencies. Ordinarily, these were signed by the
Attorney General or, in the case of informal opinions, by the Assistant Solicitor
General who had authored the opinion. I reviewed and contributed to many of
these opinions from 2001 to 2007. The opinions are available on Westlaw under
the database name NY-AG.

A single opinion was issued in my name, concluding that as a matter of statutory
interpretation, the New York Domestic Relations Law did not authorize same-sex
marriage. The opinion was No. 2004-1 (Mar. 3, 2004). Copy supplied. Ihad
supervisory responsibility but was not counsel of record in a subsequent lawsuit
that arose regarding this issue, -

Supply four (4) copies, transcripts or recordings of all speeches or talks delivered
by you, including commencement speeches, remarks, lectures, panel discussions,
conferences, political speeches, and question-and-answer sessions. Include the
date and place where they were delivered, and readily available press reports
about the speech or talk. If you do not have a copy of the speech or a transcript or
recording of your remarks, give the name and address of the group before whom
the speech was given, the date of the speech, and a summary of its subject matter.
If you did not speak from a prepared text, furnish a copy of any outline or notes
from which you spoke.

The following is a list of speeches and panel discussions of which I have a record.
To create this list, I searched my personal files, Weil Gotshal time sheets, and the
Internet. 1have, however, spoken frequently at informal events, particularly
during my tenure in the New York State Attorney General’s Office, and did not
generally retain a record of those appearances. I did not generally prepare written
versions of my remarks, or retain notes from which I spoke.
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I also spoke publicly at times as a surrogate for the Attorney General regarding
legal matters of interest to the office. None of these remarks reflected views that
were personal to me, as opposed to the Attorney General’s Office. [ have
included in the list below all such events I have been able to identify.

Notwithstanding my best efforts to create a list responding to this question that is
as complete as possible, there may be other presentations I have given that | have
been unable to identify or remember.

March 4, 2009 - Panel discussion on Appellate Strategies: Insights on the Many
Strategic Issues Facing an Appellate Advocate before Putting Pen to Paper, at the
National Association of Attorneys General Appellate Practice Conference. I have
no notes, transcript or recording. The address of the organization is: 2030 M
Street, N.W., 8" Floor, Washington, D.C. 20036.

February 6-7, 2009 — Participated in a symposium entitled “The Supreme Court at
Mid-Term,” at Stanford Law School, in Stanford, California, 1have no notes,
transcript or recording.

January 22, 2009 — Panel discussion for clients regarding legal developments at
the Supreme Court of the United States. I have no notes, transcript or recording.
The address of the organization is: Weil, Gotshal & Manges, LLP, 1300 I Street,
N.W., Washington, D.C. 20005.

December 17, 2008 — Moderated panel discussion conducted by attormeys from
Legal Momentum on the U.S. Supreme Court’s docket for October Term 2008, !
have no notes, transcript or recording. The address of the organization is: Weil,
Gotshal & Manges, LLP, 767 Fifth Avenue, New York, New York 10153,

October 6, 2008 — Participated as judge at “First Monday in October” program
held by New York Appellate Defender™s Office at New York University Law
Schoal. I'have no notes, transcript or recording. The address of the organization
is: 40 Washington Square South, New York, New York 10012.

May 7, 2008 — Presentation on Supreme Court’s October Term 2007 for legal
staff at American Airlines. I have no notes, transcript or recording. The address
of the organization is: American Airlines, Dallas, Texas.

April 14, 2008 — Guest lecturer for Professor Albert Rosenblatt’s class. My
presentation concerned litigating appeals in the New York state courts and the
duties of the New York State Solicitor General. I have no notes, transcript or
recording. The address of the organization is: 40 Washington Square South, New
York, New York 10012. (I made a similar presentation to Professor Rosenblatt’s
class on another date, but do not have any specific records of the date of this
presentation, or any notes, transcript or recording.)

12
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March 5, 2008 - Panel discussion on Appellate Strategies: Insights on the Many
Strategic Issues Facing an Appellate Advocate before Putting Pen to Paper, at the
Nationa] Association of Attorneys General Appellate Practice Conference. 1 have
no notes, transcript or recording. The address of the organization is: 2030 M
Street, N.W., 8" Floor, Washington, D.C. 20036.

January 1, 2008 — Pane! discussion on class actions at ALI Consumer Finance
Conference in New York City. T have no notes, transcript or recording.

In 2008, 1 participated as a guest Jecturer for a course on appellate advocacy
taught by then-Judge Sonia Sotomayor. I have no record of the specific date, or
notes, transcript or recording.

November 28, 2007 — Panel discussion on Petitions and Oppositions to Certiorari,
at the National Association of Attorneys General Annual Supreme Court
Advocacy Seminar. [ have no notes, transcript, or recording. The address of the
organization is: 2030 M Street, N.W., 8" Floor, Washington, D.C. 20036.

November 15, 2007 — Panel discussion entitled “Are New York Judicial Elections
in Crisis?,” held at New York University Law School. 1 have no notes, transcript
or recording. Coverage of the event in the NYU Alumni Almanac (Autumn 2008)
is supplied. The address of the organization is: 40 Washington Square South,
New York, New York 10012.

Avgust 2, 2007 — Panel discussion for clients entitled “Practical Implications of
the Supreme Court’s Resale Price Maintenance Decision™ (Leegin Creative
Leather Products, Inc. v. PSKS, Inc.). 1have no notes, transcript or recording,
The address of the organization is: Weil, Gotshal & Manges, LLP, 767 Fifth
Avenue, New York, New York 10153.

June 19, 2007 ~ Remarks at American Constitution Society membership event at
the Harvard Club of New York. [ discussed opportunities for state law
enforcement initiatives in the context of a fedcral system. [ have no notes,
transcript, or recording. The address of the organization is: 1333 H Street, N'W.,
11" Floor, Washington, D.C. 20005.

December 5, 2006 — Panel discussion on Petitions and Oppositions to Certiorari,
at the National Association of Attomeys General Annual Supreme Court
Advocacy Seminar. [ have no notes, transcript, or recording. The address of the
organization is: 2030 M Street, N.W., 8™ Floor, Washington, D.C. 20036.

July 13, 2006 ~ Panel discussion on the Supreme Court’s October Term 2006, at
an in-house continuing legal education program for legal staff at the New York
State Attorney General’s Office. [ have no notes, transcript or recording. The
address of the organization is: New York State Attorney General’s Office, 120
Broadway, New York, New York 10271.
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June 29, 2006 — I moderated a roundtable discussion on Important Legal Issues
State Appellate Lawyers are Facing and the Various Legal Arguments They Can
Advance in Civil Appeals, at the National Association of Attorneys General State
Solicitors & Appellate Chiefs Conference. I have no notes, transcript, or
recording. The address of the organization is: 2030 M Street, N.W., g Floor,
Washington, D.C. 20036.

May 22, 2006 — Participation as judge in moot court argument entitled “The
Scales of Justice — A Reargument of Palsgrafv. Long Island R.R. Company.” 1
have no notes, transeript or recording. The event was held by the Historical
Society of the Courts of the State of New York. The address of the organization
is: 140 Grand Street, White Plains, New York 10601.

2006 (approx.) — Discussion regarding the scope of a “reporter’s privilege,” ata
lunch event sponsored by the Communications and Media Law Committee of the
NYC Bar Association. I have no notes, transcript or rccordinl% of my
presentation. The address of the organization is: 42 West 44" Street, New York,
New York 10036.

December 7, 2005 — Remarks at meeting of New York State Bar Association’s
Media Law Committee in New York City. I have no notes, transcript or
recording. The address of the organization is: One Elk Street, Albany, New York
12207,

December 1, 2005 — Panel discussion at New York State Bar Association seminar
on New York Appellate Practice. I have no notes, transcript or recording. The
address of the organization is: One Elk Street, Albany, New York 12207.

October 11, 2005 — Panel discussion entitled “Making a Living in Social Change:
Scholarship, Service and Action.” Princeton University Career Services Office. I
have no notes, transcript or recording. The address of the organization is: 36
University Place, Suite 200, Princeton, New Jersey 08544.

July 30, 2005 — Panel discussion entitled “The New Takings Jurisprudence,”
American Constitution Society National Convention, in Washington, D.C. Audio
recording supplied.

July 25, 2005 — Panel discussion on the Supreme Court’s October Term 2005, at
an in-house continuing legal education program for legal staff at the New York
State Attorney General’s Office. I have no notes, transcript or recording. The
address of the organization is: New York State Attomey General’s Office, 120
Broadway, New York, New York 10271. The same program was conducted for
lega! staff in the Albany, New York office of the New York State Attorney
General on July 28, 2005.

June 22, 2005 - I moderated a panel entitled “A View from the Bench: Insights on
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Appellate Advocacy from our federal and state judges whe formerly served in
state Attorney General offices,” at the National Association of Attorneys General
State Solicitors and Appellate Chiefs Conference. Participants were Justice
Jeffrey Amestoy, Justice Brian Morris, Judge Jeffrey Sutton, and Peter Verniero.
[ have no notes, transcript or recording. The address of the organization is: 2030
M Street, N.W., 8" Floor, Washington, D.C. 20036.

July 12, 2004 — Panel discussion on the Supreme Court’s October Term 2004, at
an in-house continuing legal education program for legal staff at the New York
State Attorney General’s Office. | have no notes, transcript or recording. The
address of the organization is: New York State Attorney General’s Office, 120
Broadway, New York, New York 10271. The same program was conducted for
legal staff in the Albany, New York office of the New York State Attorney
General on July 13, 2004.

June 30, 2004 ~ Panel discussion entitled “Marriage for Same-Sex Partners:
Where Do We Stand Now?,” held by the New York County Lawyers’ Association
in New York City. 1 have no notes, transcript or recording. The address of the
organization is: 14 Vesey Street, New York, New York 10007.

June 17, 2004 — 1 moderated a roundtable discussion on Emerging Legal Issues in
Civil Appeals, at the National Association of Attorneys General State Solicitors &
Appellate Chiefs Conference. 1have no notes, transcn'gt, or recording. The
address of the organization is: 2030 M Street, N.W., 8" Floor, Washington, D.C.
20036.

November 6, 2003 — Panel discussion on the Supreme Court’s docket for October
Term 2003, at an in-house continuing legal education program for legal staff at
the New York State Attorney General’s Office. 1 have no notes, transcript or
recording. The address of the organization is: New York State Attorney
General’s Office, 120 Broadway, New York, New York 10271,

May 35, 2003 — Remarks at Law Day 2003, held at New York State Judicial
Institute. Text of remarks and press report supplied.

April 2, 2002 — Panel discussion entitled “Fair Trials/Free Press,” held at
Columbia University Law School. [ have no notes, transcript or recording. The
address of the organization is: 435 West 116 Street, New York, New York
10027.

October 1, 2001 — Discussion in class entitled “Women at the Top,” led by
Professor Rita Maldonado-Bear at New York University Stem School of
Business. I have no notes, transcript or recording. The address of the
organization is: 25 West 4" Street, New York, New York 10012.
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July 10, 2001 — Panel discussion regarding Markie Foundation study entitled
“Toward a Framework for Internet Accountability.” I have no notes, transcript or
recording. Video is available at http://www.stateofthe.net/framework. shtmi.
Press report supplied.

November 14, 2000 — Panel discussion entitled “Caught in the Web: Privacy
Concemns in Cyberspace,” held at New York University Law School. [ have no
notes, transcript or recording. The address of the organization is: 40 Washington
Square South, New York, New York 10012.

November 7, 2000 — Panel discussion entitled “Litigating Copyright, Trademark,
and Unfair Competition Cases,” at a continuing legal education program held by
the Practicing Law Institute in New York City. I have no notes, transcript or
recording. The address of the organization is: New York Conference Center, 810
Seventh Avenue, New York, New York 10019.

September 19, 2000 ~ Panel discussion entitled “Implications for Fair Information
Practice Principles,” at a Privacy Workshop, National Telecommunications and
Information Administration, U.S. Department of Commerce. Transcript supplied.

July 7, 2000 — Panel discussion on “Privacy and the Intemnet,” held by National
Association of Women Lawyers in New York City. I have no notes, transcript or
recording. The address of the organization is: 321 North Clark Street, Chicago,
Illinois 60654. .

June 30, 2000 —~ Panel discussion on “E-Commerce Crime,” National White
Collar Crime Center and National Coalition for Prevention of Economic Crime. |
have no notes, transcript or recording. The address of the organization is: 10900
Nuckols Road, Glen Allen, Virginia 23060.

June 27, 2000 - Pane} discussion at a continuing legal education program on
“Internet law™ held by the Practicing Law Institute in New York City. 1 have no
notes, transcript or recording. The address of the organization is: New York
Conference Center, 810 Seventh Avenue, New York, New York 10019.

June 18, 2000 — Panel discussion entitled “Cybersafety: Issues and Challenges
Online,” at meeting on “Partnering for Safe Neighborhoods” held by the New
York State Attorney General’s Office. Ihave no notes, transcript or recording.
The address of the organization is: New York State Attorney General’s Office,
120 Broadway, New York, New York 1027{.

June, 2000 — Panel discussion at Internet and Society Conference, held by
Berkman Center for Internet and Society, Harvard Law School. I have no notes,
transcript or recording. The address of the organization is: 23 Everett Street,
Cambridge, Massachusetts 02138.
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May 7, 2000 — Economic Crime Summit, Austin, TX. Ihave no notes, transcript
or recording. Press report supplied.

April 5, 2000 — American Advertising Federation Conference, Washington, D.C.
I have no notes, transcript or recording. Press report supplied.

March 27, 2000 ~ Panel discussion entitled “Privacy Requirements and the Limits
on Cross-Markeling,” at a conference held by the Practicing Law Institute in New
York City. I have no notes, transcript or recording. The address of the
organization is: New York Conference Center, 810 Seventh Avenue, New York,
New York 10019.

January, 2000 — Panel discussion entitled “Impact of the Internet on the Mission
of the Attomeys General,™ at conference held by National Association of
Attorneys General. 1 have no notes, transcript or recording. The address of the
organization is: 2030 M Street, N.W., Washington, D.C. 20036.

November, 1999 — Panel discussion entitled “Litigating Copyright, Trademark
and Unfair Competitions Cases for the Experienced Practitioner,” at a continuing
legal education program held by the Practicing Law Institute in New York City. I
have no notes, transcript or recording. The address of the organization is: New
York Conference Center, 810 Seventh Avenue, New York, New York 10019.

October 8, 1999 — Panel discussion entitled “Get Wired: Practicing Law in the
Internet Age; Internet and the Public Interest,” at a continuing legal education
program held by the Association of the Bar of the City of New York. [ have no
notes, transcript or recording. The address of the organization is: 42 West 44™
Street, New York, New York 10036.

June 16, 1999 — Presentation to inaugural meeting of E-Commerce Committee,
The Business Council of New York State. I have no notes, transcript or
recording. The address of the organization is: 152 Washington Avenue, Albany,
New York 12210. Press report supplied.

June 9, 1999 - Panel discussion entitled “Jurisdiction and Choice of Law for
Consumer Protection in eCommerce: U.S. Perspectives,” at Federal Trade
Commission Public Workshop on “U.S. Perspectives on Consumer Protection in
the Global Electronic Marketplace.” I have no notes, transcript or recording,

June 8, 1999 — Panel discussion entitled “Core Protections for eConsumers,™ at
Federal Trade Commission Public Workshop on “U.S. Perspectives on Consumer
Protection in the Global Electronic Marketplace.” I have no notes, transcript or
recording.
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I have conducted internal trainings and made ceremonial presentations at in-house
events not open to the public, such as new attomey welcomes and performance
award presentations, during my time at the New York County District Attorney’s
Office, at Weil Gotshal, and at the New York Attomey General’s Office. I am not
aware of these having been recorded, except for a handful of continuing legal
education programs used by Weil Gotshal for attorneys of the firm.

On September 20, 2010, T gave an in-house CLE lecture on “Professional
Responsibility” (with Dan Alonso, Chief Assistant District Attorney) to the
entering class of Assistant District Attorneys.

My records of in-house CLE lectures at Weil Gotshal include the following
presentations:

Supreme Court Review (panel), July 7, 2009

Supreme Court Review (panel), July 8, 2008

Appeals and Oral Advocacy (with Miranda Schiller), November 21, 2008
Appeals and Oral Advocacy (with Miranda Schiller), December 4, 2007
Oral Arguments (with Christopher Pace), September 26, 2007

List all interviews you have given to newspapers, magazines or other
publications, or radio or television stations, providing the dates of these
interviews and four {4) copies of the clips or transcripts of these interviews where
they are available to you.

1 have searched my files and Internet databases to refresh my mermory in an effort
to produce as complete a list of interviews as I could, but it is still possible there
are some | was not able to locate.

Vesselin Mitev, “Amici Line Up in Dispute Over Appointment of Ravitch,” New
York Law Journal (Aug. 18, 2009). Copy supplied.

Peter Page, “Appellate Appeal: Younger Attorneys Can Get on the Fast Track
Into Court With A Trend to Appoint State Solicitors General,” Broward Daily
Business Review (Aug. 20, 2008). Identical or nearly identical versions of this
article appeared in other publications. Copy supplied.

Joanna Breitstein, “Pharma’s Day in Court,” Pharmaceutical Executive (July
2008). Copy supplied.

Ellen Rosen, “What's Happened to the Lawyers Who Worked for Spitzer?” New

York Times (May 18, 2007). Copy supplied.

“Caitlin Halligan to Join Weil, Gotshal & Manges LLP as Head of Appellate
Practice Group,” PR NewsWire (May 17, 2007). Copy supplied.

18
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John Caher, “Caitlin J. Halligan / Top Trials of 2005,” New York Law Journal
Magazine (Feb. 2006). Copy supplied.

Karen Setze, “U.S. Supreme Court Declines to Hear Challenge to New York
‘Convenience’ Test,” State Tax Notes (Nov. 7, 2005). Copy supplied.

Gregory J. Langlois, “Dress Rehearsal: The Moot Court Program at Georgetown
Law Center’s Supreme Court Institute,” Journal of Appellate Practice and Process
(Fall 2005). Copy supplied.

Patrick D. Healy, “State Court is Debating the Future of Casinos,” New_York
Times (Mar. 22, 2005). Copy supplied.

Gienn Coin, “Afier Hearing: Hope, Caution,” Post-Standard (Jan. 13, 2005).
Copy supplied.

Rick Brand, “Spitzer’s Novel Claim: Court Revives Suit Over Chandler Estate,”
Newsday (Dec. 17, 2004). Copy supplied.

John Caher, “Spitzer’s Vision is Reflected in Major Cases, Minor Details,” New
York Law Journal (Dec. 8, 2004). Copy supplied.

Tony Mauro, “Supreme Court Hears Arguments on Felons’ Voting Rights,” Lepal
Inteligencer (Nov. 9, 2004). Copy supplied.

Tony Mauro, “Stating Their Case,” The American Lawyer (Aug. 18, 2003)
(reprinted in other publications). Copy supplied.

John Caher, “Judge in Conduct Hearing Points Finger At Commission,” New
York Law Journal (Apr. 4, 2003). Copy supplied.

Margo Schlanger, Inmate Litipation, 116 Harv. L. Rev. 1555, 1564 (2003). Copy
of excerpt supplied.

John Caher, “Spitzer Names Halligan Solicitor General,” New York Law Journal
(Sept. 25, 2001). Copy supplied.

Lisa L Fried, “Internet Abuse Spawns New Age Cops,” New York Law Joumnal
(Sept. 27, 1999). Copy supplied.

Stephen Labaton, “Can Defendants Cry ‘E-Sanciuary” and Escape the Courts?”
New York Times (Sept. 22, 1999). Copy supplied.

Mark Harrington, “Keeping Law and Order On Net Transactions,” Newsday
(Sept. 17, 1999). Copy supplied.
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Lisa I, Fried, “E-Commerce: A Recent Ruling Stirs Compliance Concemns,” New
York Law Journal (Aug. 26, 1999). Copy supplied.

David McGuire, “Consumers, Industry Clash Over Online Disclosure,”
Newsbytes (June 8, 1999). Copy supplied.

Michael Hill, “High-Tech Issues: Faster Than the Speed of Legisiation?”
Associated Press State and Local Wire (June 1, 1999). Copy supplied.

Henry Gilgoff, “Dragnet for Net Fraud: Growth of Internet Commerce Brings
Concemns About Consumer Protection,” Newsday (Mar. 21, 1999). Copy
supplied.

“State Online Consumer Protection Units Cropping Up,” Communications Daily
(Mar. 18, 1999). Copy supplied.

Heidi Kriz, “Stranger than Fiction,” Wired Magazine (Feb. 18, 1999). Copy
supplied.

On February 20, 2008, I commented in an interview with Nina Totenberg of
Nationa! Public Radio regarding preemption decisions handed down by the
Supreme Court of the United States. Transcript supplied.

On December 7, 2004, | commented in an interview with Nina Totenberg of
National Public Radio regarding Swedenburg v. Kelly, a case regarding the
constitutionality of state restrictions on shipment of wine that I argued in the
United States Supreme Court. Transcript supplied.

On January 17, 2000, I appeared on a CNN Moneyline News Hour program
regarding “E-Commerce.” Transcript supplied.

On July 27, 1999, 1 appeared on a CNN Moneyline News Hour program
regarding the application of New York laws to online gaming. Transcript
supplied.

When 1 was Solicitor General of New York, | commented in numerous interviews
on behalf of the New York State Attomey General, generally on cases handled by
the Solicitor General's Office. Most of these interviews were on background and
I have no record of them.
13. Judicial Office: State (chronologically) any judicial offices you have held, including
positions as an administrative Jaw judge, whether such position was elected or appointed,
and a description of the jurisdiction of each such court.

I have not held a judicial office.
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a. Approximately how many cases have you presided over that have gone to verdict
or judgment?

i.  Of these, approximately what percent were:

jury trials: %
bench trials: ___% [total 100%]
civil proceedings: _ %
criminal proceedings: __ % [total 100%)]

b. Provide citations for all opinions you have written, including concurrences and
dissents.

c. Foreach of the 10 most significant cases over which you presided, provide: (1) a
capsule summary of the nature the case; (2) the outcome of the case; (3} the name
and contact information for counsel who had a significant role in the trial of the
case; and (3) the citation of the case (if reported) or the docket number and a copy
of the opinion or judgment (if not reported).

d. For each of the 10 most significant opinions you have written, provide: (1)
citations for those decisions that were published; (2) a copy of those decisions that
were not published; and (3) the names and contact information for the attorneys
who played a significant role in the case.

e. Provide a list of all cases in which certiorari was requested or granted.

f. Provide a brief summary of and citations for all of your opinions where your
decisions were reversed by a reviewing court or where your judgment was
affirmed with significant criticism of your substantive or procedural rulings. If
any of the opinions listed were not officially reported, provide copies of the
opinions.

g. Provide a description of the number and percentage of your decisions in which
you issued an unpublished opinion and the manner in which those unpublished
opinions are filed and/or stored.

h. Provide citations for significant opinions on federal or state constitutional issues,
together with the citation to appeliate court rulings on such opinions. If any of the
opinions listed were not officially reported, provide copies of the opinions.

i.  Provide citations to all cases in which you sat by designation on a federal court of
appeals, including a brief summary of any opinions you authored, whether
majority, dissenting, or concurring, and any dissenting opinions you joined.

14. Recusal: If you are or have been a judge, identify the basis by which you have assessed

the necessity or propricty of recusal (If your court employs an "automatic" recusal system
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by which you may be recused without your knowledge, please include a general
description of that system.) Provide a list of any cases, motions or matters that have
come before you in which a litigant or party has requested that you recuse yourself due to
an asserted conflict of interest or in which you have recused yourself sua sponte. Identify
each such case, and for each provide the following information:

1 have not served as a judge.

a. whether your recusal was requested by a motion or other suggestion by a litigant
or a party to the proceeding or by any other person or interested party; or if you
recused yourself sua sponte;

b. abrief description of the asserted conflict of interest or other ground for recusat;

¢. the procedure you followed in determining whether or not to recuse yourself;

d. your reason for recusing or declining to recuse yourself, including any action
taken to remove the real, apparent or asserted conflict of interest or to cure any

other ground for recusal.

15. Public Office, Political Activities and Affiliations:

a. List chronologically any public offices you have held, other than judicial offices,
including the terms of service and whether such positions were elected or
appointed. If appointed, please inciude the name of the individual who appointed
you. Also, state chronologically any unsuccessful candidacies you have had for
elective office or unsuccessful nominations for appointed office.

From 1999 until early 2007, I served in the Office of the New York State
Attorney General. During that time, I served as Chief of the Office’s Internet
Bureau (1999-2000), First Deputy Solicitor General (2001), and Solicitor General
(2001-early 2007). 1 was appointed to those positions by New York Attorney
General Eliot Spitzer.

Since January 2010, I have served as General Counsel of the New York County
District Attorney’s Office. I was appointed to that position by New York County
District Attorney Cyrus Vance,

I have had no unsuccessful candidacies for elective office or unsuccessful
nominations for appointed office.

b. List all memberships and offices held in and services rendered, whether
compensated or not, to any political party or election committee. If you have ever
held a position or playcd a role in a political campaign, identify the particulars of
the campaign, including the candidate, dates of the campaign, your title and
responsibilities.
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In 2009, T was a member of the Women for Cy Committee of the Cy Vance for
Manhattan District Attorney Campaign. I served as one of many co-hosts of a
fundraiser.

In 2008, I coordinated research conducted by several other attorneys on the
election laws of several states, which was provided to representatives of the
Obama presidential campaign.

In 2004 and 2008, I canvassed voters on one or two occasions on behalf of the
Democratic nominees for President (respectively, John Kerry and then-Senator
Barack Obama).

In 1998, 1 volunteered briefly in formulating policy positions and conducting
research for the campaign of Eliot Spitzer for New York State Attorney General.

I may have volunteered upon occasion for various political candidates during high
school and college, but have no specific recollections of such activities.

16. Legal Career: Answer each part separately.

a. Describe chronologically your law practice and legal experience after graduation
from law school including:

i. whether you served as clerk to a judge, and if so, the name of the judge,
the court and the dates of the period you were a clerk;

1997-1998; 1 served as a law clerk to Justice Stephen G. Breyer, Supreme
Court of the United States.

1995-1996; 1 served as a law clerk to Judge Patricia M, Wald, United
States Court of Appeals for the District of Columbia Circuit.

ii. whether you practiced alone, and if so, the addresses and dates;
I have never practiced alone.

iii. the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been affiliated, and the nature
of your affiliation with each.

Surmmer 1995
Jenner and Block
1099 New York Avenue, N.W.

Washington, D.C. 20001
Summer Associate
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1996 ~ 1997

Wiley, Rein, and Fielding
1776 K Street, N.W.
Washington, D.C. 20006
Associate

1998 - 1999

Howard, Smith & Levin LLP (since merged with Covington & Burling)
1330 Avenue of the Americas

New York, New York 10019

Associate

1999 - 2007

Office of the New York State Attorney General
120 Broadway

New York, New York 10271

Solicitor General (2001 —2007)

First Deputy Solicitor General (2001)

Chief, Internet Burean (1999 — 2000)

2007 - 2009

Weil, Gotshal and Manges, LLP
767 Fifth Avenue

New York, New York 10153
Partner

January 2010 — present

New York County District Attorney’s Office
One Hogan Place

New York, New York 10013

General Counsel

whether you served as a mediator or arbitrator in alternative dispute
resolution proceedings and, if so, a description of the 10 most significant
matters with which you were involved in that capacity.

1 have never served as a mediator or arbitrator.

b. Describe:

i

the general character of your law practice and indicate by date when its
character has changed over the years.

As a junior associate at Wiley, Rein & Fielding (1996 — 1997) and
Howard, Smith & Levin (briefly in 1998), I performed legal rescarch and
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drafted briefs under the close supervision of a partner. I also reviewed
documents in preparation for depositions.

As Chief of the Internet Bureau in the New York Attorney General’s
Office (1999 — 2000), | managed a small unit that investigated and
litigated online fraud and other Internet cases. About half of my time was
devoted to handling my own cases, with the balance spent supervising
matters handled by other attorneys and working on Internet policy issues.

As First Deputy Solicitor General (2001), approximately one-third of my
time was spent handling my own appeals, and the remainder was devoted
to supervising other attorneys and addressing office-wide questions of law
and legal policy.

As Solicitor General (2001 - early 2007), I supervised a group of
approximately 45 lawyers and assisted in setting office-wide legal policy.
Approximately one-third of my time was devoted to administration, policy
matters, and legal issues that arose in a trial setting; approximately one-
third was devoted to reviewing draft briefs written by other lawyers in my
office; and the balance was devoted to cases that I personally handled on
behalf of the Office.

As a partner and head of the appellate practice at Weil, Gotshal & Manges
(2007 — 2009), I spent the majority of my time on appeals in which [
served as lead counsel. I also devoted substantial time as part of legal
teams handling trial-level matters, generally in federal courts and
occasionally in arbitration. The balance of my time was spent on business
development and administration.

As General Counsel to the New York County District Attorney (2010 -
present), my responsibilities are varied. The vast majority of my time is
spent on the Office’s criminal matters; I also monitor a number of civil
issues that affect the Office and its lawyers. T devote approximately one-
third of my time to policy and budget issues. Additionally, I personally
handle a docket of about 10 misdemeanor cases as part of an effort by the
senior lawyers in the office to support the line prosecutors in the
approximately 88,000 misdemeanor cases handled by the office each year.

. your typical clients and the areas at each period of your legal career, if

any, in which you have spceialized.

As Solicitor General and First Deputy Solicitor General, my clients
included the State of New York and its agencies, as well as individual
state officials and employees. While I devoted some time to formulating
legal strategy at the investigative or trial stages of a matter, my practice
was predominately in the federal and state appellate courts. The issues I
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handled were wide-ranging, including federal and state constitutional
challenges to state statutes; questions of statutory interpretation; and
various types of proceedings against state officials in both federal and
state courts. As Chief of the New York State Attorney General’s Internet
Bureau, | investigated and litigated various issues that arose in the online
environment, including online trading, fraud and consumer protection
cases, and privacy.

In private practice, my clients were primarily large corporations, and also
included several smaller businesses, two public entities, and several non-
profit groups and individuals whom I represented on a pro bono basis.
The subject matter of my work varied widely, including commercial
litigation, ERISA, international trade, and arbitration.

In the New York County District Attorney’s Office, my client is the
People of the State of New York; my practice heavily emphasizes criminal
law.

Describe the percentage of your practice that has been in litigation and whether
you appeared in court frequently, occasionally, or not at all. If the frequency of
your appearances in court varied, describe such variance, providing dates.

The vast majority of my practice has been in litigation. Idid not appear in court
as a junior associate. As First Deputy Solicitor General and Solicitor General, I
appeared frequently in courts of appeal, and continued to appear in courts of
appeal, albeit less frequently, as a partner.

i. Indicate the percentage of your practice in:
1. federal courts: 65%
2. state courts of record: 35%
3. other courts:
4. administrative agencies:

ii. Indicate the percentage of your practice in:
1. civil proccedings: 90%
2. criminal proceedings: 10%

State the number of cases in courts of record, including cases before
administrative law judges, you tried to verdict, judgment or final decision (rather
than settled), indicating whether you were sole counsel, chief counsel, or associate
counsel.

Although I have assisted in briefing or developing legal strategy for cases in

numerous courts of record, I have not tried any cases to verdict, judgment, or final
decision.
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i. What percentage of these tnials were:

1. jury:
2. non-jury:

Describe your practice, if any, before the Supreme Court of the United States.
Supply four (4) copies of any briefs, amicus or otherwise, and, if applicable, any
oral argument transcripts before the Supreme Court in connection with your
practice.

1 have argued four cases before the Supreme Court of the United States:

Swedenburg v. Kelly, 544 U.S. 460 (2005)

City of Sherrill v. Oneida Indian Nation of New York, 544 U.S. 197 (2005)

United Haulers Assn., Inc. v. Oneida-Herkimer Solid Waste Mgmt. Auth., 550
U.S. 330 (2007)

United Siates v. Eurodif, 5.4., 129 S. Ct. 878 (2009).

Oral argument transcripts are supplied.

1 have written and/or appeared as counsel of record on numerous certioran
petitions, oppositions to certiorari, merits briefs, and amicus briefs. My review of
my own records, along with the Supreme Court’s docket, indicate that those
matters include:

Hoffman Plastic Compound, Inc. v. Nat'l Labor Relations Bd., No. 00-1595
(Amicus brief in support of respondent on behalf of New York and other states).
Copy supplied.

Ulster Home Care, Inc. v. Spitzer, No. 01-248 (Brief in opposition to certiorari).
Copy supplied.

N.Y. 4ss’n of Convenience Stores v. Roth, No. 01-560 (Brief in opposition to
certiorari). Copy supplied.

Nevada Dep’t of Human Res. v. Hibbs, No. 01-1368 (Amicus brief in support of
respondents on behalf of New York and other states). Copy supplied.

Grutter v. Bollinger, No. 02-241, and Gratz v. Bollinger., No. 02-516 (Amicus
brief in support of respondents on behalf of New York and other states). Copy
supplied.

Pataki v. Consol. Edison Co. of N.Y., No. 02-358 (Certiorari petition and reply
brief). Copies supplied.
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S. Fla. Water Mgmu. Dist. v. Miccosukee Tribe of Indians of Fla., No. 02-626
(Amicus brief in support of respondents on behalf of New York and other states).
Copy supplied.

Anderson v. Treadwell, No. 02-639 (Brief in opposition to certiorari). Copy
supplied.

Weiss v. Commack Self-Service Kosher Mears, Inc., No. 02-672 (Certiorari
petition). Copy supplied.

Verizon Communications, Inc. v. Law Qffices of Curtis V. Trinke, LLP, No. 02-
682 (Amicus brief in support of respondent on behalf of New York and other
states). Copy supplied.

Cooper Industries, Inc. v. Aviall Services, Inc., No. 02-1192 (Amicus brief in
support of respondent on behaif of New York and other states). Copy supplied.

Patakiv. Saratoga County Chamber of Commerce, No. 03-392 (Certiorari
petition and reply brief). Copies supplied.

Rondour Electric, Inc. v. N.Y. State Dep’1 of Labor, No. 03-560 (Brief in
opposition to certiorari). Copy supplied.

Roper v. Simmons, No. 03-633 (Amicus brief in support of respondent on behaif
of New York and other states). Copy supplied.

City of Sherrill v. Oneida Indian Nation of N.Y., No. 03-855 (Amicus brief in
support of petitioners on behalf of New York). Copy supplied.

Novello v. DiBlasio, No. 03-1137 (Certiorari petition and reply brief.) Copies
supplied.

Dibble v. Fenimore, No. 03-1184 (Brief in opposition to certiorari). Copy
supplied.

Spargo v. N.Y. Comm’n on Judicial Conduct, No. 03-1273 (Brief in opposition to
certiorari). Copy supplied.

Swedenburg v. Kelly, No. 03-1274 (Brief in support of certiorari and brief of
respondents). Copies supplied.

Spitzer v. Mateo, No. 03-1589 (Certiorari petition and supplemental letter).
Copies supplied.

Curter v. Wilkinson, No. 03-9877 (Amicus brief in support of petitioners on behalf
of New York and Washington States). Copy supplied.
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Lingle v. Chevron USA, Inc., No. 04-163 (Amicus briefs at certiorari and merits
stages in support of petitioners on behalf of New York and other states). Copies
supplied.

Muniagim v. Coombe, No. 04-175 (Brief in opposition to certiorari and
supplemental letter). Copies supplied.

San Remo Hotel v. City and County of San Francisco, No. (4-340 (Amicus brief
in support of respondents on behalf of New York and other states). Copy
supplied.

Domino’s Pizza v. McDonald, No, 04-593 (Amicus brief in support of respondent
on behalf of New York and other states). Copy supplied.

McBride v. Ortiz, No. 04-668 (Certiorari petition). Copy supplied.
Rapanos v. United States, No. 04-1034, and Carabell v. U.S. Army Corps of

Engineers, No. 04-1384 (Amicus brief in support of respondents on behalf of
New York and other states). Copy supplied,

Merrill Lynch v. Dabit, No. 04-1371 (Amicus brief in support of respondent on
behalf of New York and other states). Copy supplied.

S.D. Warren Co. v. Me. Dep’t of Envil. Prof., No. 04-1527 (Amicus brief in
support of respondent on behalf of New York and other states). Copy supplied.

Huckaby v. N.Y. State Div. of Tax Appeals, 04-1734 (Brief in opposition to
certiorari). Copy supplied.

N.Y. Dep’t of Transp. v. Newsday, Inc., No. 05-309 (Certiorari petition and
motion to dismiss the petition), Copies supplied.

Karr v. Pataki, No. 05-361, and Dalton v. Pataki, No. 05-368 (Brief in opposition
to certiorari). Copy supplied.

Woodford v. Ngo, No. 05-416 (Amicus briefs in support of certiorari petition and
in support of petitioners on behalf of New York and other states). Copies
supplied.

Patierson v. New York, No. 05-550 (Brief in opposition to certiorari). Copy
supplied.

Envil. Def. Fund v. Duke Energy Corp., No. 05-848 (Amicus bref in support of
petitioners on behalf of New York and other states). Copy supplied.
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Seneca Nation of Indians v. New York, No. 05-905 (Brief in opposition o
certiorari). Copy supplied.

Parents Involved in Cmty. Sch. v. Seattie Sch. Dist. No. 1, No. 05-908, and
Meredith v. Jefferson County Bd. of Educ., No. 05-915 (Amicus brief in support
of respondents on behalf of New York and other states). Copy supplied.

Drogin v. Lee, No. 05-969, and Thomas v. Lee, No. 05-1114 (Amicus brief in
support of certiorari petition on behalf of New York and other states). Copy
supplied.

Unired States v. Pataki, No. 05-978, and Cayuga Indian Nation of N.Y. v. Pataki,
No. 05-982 (Brief in opposition to certiorari). Copy supplied.

Watters v. Wachovia Bank, No. 05-1342 (Amicus brief in support of petitioner on
behalf of New York and other states). Copy supplied.

United Haulers Ass 'nv. Oneida-Herkimer Solid Waste Mgmt. Auth., No. 05-1345
(Amicus brief in support of respondents on behalf of New York and other states),
Copy supplied.

Jones v. Bock, No. 05-7058, and Williums v. Overton, No. 05-7142 (Amiclis brief
in support of respondents on behalf of New York and other states). Copy
supplied.

United States v. Eurodif, S.A., No. 07-1059, and USEC, Inc. v. Eurodif, S.4., No.
07-1078 (Brief in opposition to certiorari and brief of respondent). Copies
supplied.

Major League Baseball Advanced Media v. C.B.C. Distribution & Mkig., Inc.,
No. 07-1099 (Amicus brief in support of petitioners on behalf of National
Football League Players Association and National Football League Players
Incorporated). Copy supplied.

Free Enter. Fund v. Pub. Co. Accounting Oversight Bd., No. 08-861 (Amicus
brief in support of respondent on behalf of constitutional law professors). Copy
supplied.

New York v. Williams, No. 09-1425 (Certiorari petition and reply brief). Copies
supplied.

I have assisted in the preparation of briefs filed in numerous other matters in the

Supreme Court. My review of my own records indicated that those matters in
which I provided substantial assistance include:
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United Student Aid Funds, Inc. v. Brannan, No. 96-1210 (Certiorari petition;
supplemental brief of petitioner). Copies supplied.

Porier v. Nussle, No. 00-853 (Amicus brief in support of petitioners on behalf of
New York and other states). Copy supplied.

Goord v. Lawrence, No. 00-1619 (Certiorari petition). Copy supphed.

Scheidler v. Nat’l Org. for Women, Inc., No. 01-1118, and Operation Rescue v.
Nat'l Org. for Women, Inc., No. 01-1119 (Amicus brief in support of respondents
on behalf of New York and other states). Copy supplied.

Massachusetts v. EPA, No. 05-1120 (Certiorari petition, brief of petitioner, and
reply brief). Copies supplied.

N.Y. State Bd. of Elections v. Torres, No. 06-766 (Certiorari petition). Copy
supplied. A reply brief was filed after I had left the Attorney General’s Office.

Orkin v. Taylor, No. 07-216 (Brief in opposition to certiorari). Copy supplied.

Liberty Elec. Power, LLC v. Nat'l Energy & Gas Transmission, Inc., No. 07-684
(Certiorari petition). Copy supplied.

Am. Isuzu Motors Inc. v. Ntsebeza, No. 07-919 (Certiorari petition and reply
brief). Copies supplied.

Al-Marri v. Spagone, No. 08-368 (Amicus brief in support of petitioner on behalf
of constittional, criminal procedure, and other legal scholars). Copy supplied.

Am. Needle, Inc. v. Nat'l Football League, No. 08-661 (Amicus brief in support
of petitioner on behalf of National Football League Players Association and
others). Copy supplied.

As this list suggests, I have had varying levels of involvement in a significant
number of Supreme Court cases given that much of my legal practice has been as
an appellate lawyer. I have searched my files and Internet databases to refresh my
memory in an effort to produce as complete as possible a list of cases in which [
have been substantially involved, but it is still possible there are some I was not
able to locate.

17. Litigation: Describe the ten (10) most significant litigated matters which you personally
handled, whether or not you were the attomey of record. Give the citations, if the cases
were reported, and the docket number and date if unreported. Give a capsule summary of
the substance of each case. Identify the party or parties whom you represented; describe
m detail the nature of your participation in the litigation and the final disposition of the
case. Also state as to each case:
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a. the date of representation;

b. the name of the court and the name of the judge or judges before whom the case
was litigated; and

c. the individual name, addresses, and telephone numbers of co-counsel and of
principal counse] for each of the other parties.

1. United States v. Eurodif, S.A.; USEC Inc. v. Eurodif, S.A., 129 S. Ct. 878 (2005) (2008-
2009)

This case concerned the meaning of a provision in the 1930 Tariff Act, which allows for
the imposition of “antidumping” duties on “foreign merchandise” sold in the United
States at “less than its fair value.” Pursuant to this provision, the United States
Department of Commerce assessed duties on imports of “low enriched uranium,” which
is used to fuel nuclear reactors. When uranium is processed for this purpose, the enricher
(here, Eurodif, S.A.) draws from a stock of uranium that is not differentiated by
customer, and processes it to the desired quantity and assay. The Court of Intemmational
Trade reversed the Department of Cormmerce’s determination, concluding that in light of
this arrangement, a customer does not retain an ownership right in a discrete amount of
uranium feed, and thus a processing contract is a sale of services, not merchandise. The
Federal Circuit affirmed. The Supreme Court of the United States granted certiorari and
reversed; | briefed and argued the matter on behalf of Eurodif, S.A. The Court heid that
the Department of Commerce’s application of the statute to the transactions at issue
reflected a permissible reading of the statute.

Counsel for co-petitioner Ad Hoc Utilities Group was Nancy Fisher, Pillsbury Winthrop
Shaw Pittman LLP, 2300 N Street, N.W., Washington, D.C. 20037, Tel: 202-663-8565.
Opposing counsel included Edwin Kneedler, Acting Solicitor General (representing the
United States), United States Department of Justice, 950 Pennsylvania Avenue, N.W.,
Washington, D.C. 20530, Tel: 202-514-2217, and Sheldon Hochberg (representing
USEC, Inc.), Steptoe & Johnson LLP, 1330 Connecticut Avenue, N.W., Washington,
D.C. 20036, Tel: 202-429-6218.

2. United Haulers Association, Inc. v. Oneida-Herkimer Solid Waste Management Authority,
550 U.S. 330 (2007) (2006-2007)

Oneida-Herkimer Solid Waste Management Authority enacted “flow control” ordinances
governing the management of solid waste in two counties (Oneida and Herkimer) located
in upstate New York. The ordinances required that private haulers deliver solid waste
collected in the counties to the Authority’s facility. Alleging that these provisions
discriminated against interstate commerce in violation of the dormant Commerce Clause,
a trade association and individual haulers sought to have the ordinances declared
unconstitutional. The district court invalidated the laws under C & 4 Carbone, Inc. v
Clarkstown, 511 U.S, 383 (1994}, and the Second Circuit reversed, reasoning that
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Carbone did not control because the Oneida-Herkimer facilities were public, not private,
entities. The Supreme Court of the United States granted certiorari; I filed an amicus
brief and argued the case on behalf of New York State, which had worked with localities
around the state to enact and implement similar waste ordinances. The Court affirmed,
holding that laws favoring local government, as compared with those favoring local or in-
state businesses, may be directed at legitimate, non-protectionist goals, and that
accordingly, the challenged laws did not discriminate against interstate commerce.

Counsel for Oneida-Herkimer Solid Waste Management Authority was Michael Cahill,
Germano & Cahill, P.C., 4250 Veterans Memorial Highway, Suite 275, Holbrock, New
York 11741, Tel: 631-588-8878. Counsel for United Haulers Association, Inc. was
Evan Tager, Mayer Brown LLP, 1999 K Street, N.W., Washington, D.C. 20006, Tel:
202-263-3000.

. Massachusetts v. Environmental Protection Agency, 549 U.S. 497 (2007) (2006-2007)

A group of private organizations petitioned the Environmenta! Protection Agency to
regulate emissions of “greenhouse gases” under a provision of the Clean Air Act that
requires the Agency to prescribe standards for certain air pollutant emissions. The
Agency denied the petition, and the groups, joined by Massachusetts, New York, and
other states and local governments as intervenors, sought review in the U.S. Court of
Appeals for the District of Columbia Circunit. The court of appeals concluded that the
Administrator’s exercise of discretion was permissible, and both the private organizations
and the states petitioned for certiorari. The Supreme Court of the United States granted
certiorari and reversed, in a 5-4 opinion. The Court held that there was no jurisdictional
barrier to adjudicating the dispute; that the Agency has statutory authority to regulate the
emissions of “greenhouse gases” from new motor vehicles; and that the Agency had not
sufficiently explained its decision to refuse to regulate such emissions. In my capacity as
Solicitor General of New York State, I assisted in the development of the legal arguments
and briefs in this matter.

Counsel for Massachusetts was James Milkey, One Ashburton Place, Boston,
Massachusetts 02108, Tel: 617-727-2200. Counsel for the Environmental Protection
Agency was Gregory Garre, Deputy Solicitor General, United States Department of
Justice, Washington, D.C. 20530, Tel: 202-514-2217.

City of Sherrill v. Oneida Indian Nation of New York, 544 U.S. 197 (2005) (2004-2005)

The Oneida Indian Nation, a tribe whose ancestral home was in central New York State,
purchased tracts of land in the City of Sherrill in 1997 and 1998. Those properties had
once been within the boundaries of the historic Oneida Reservation, but were sold to a
non-Indian in 1807 and remained in private hands unti] the 1997 and 1998 sales. The
Nation sought to revive its sovereignty over these properties and claimed they were
therefore not taxable, relying on County of Oneida v. Oneida Indian Nation of New York,
470 U.S. 226 (1985). In that case, the Supreme Court of the United States had held that
the Nation conld maintain a common-law claim for wrongful possession of Jands that the
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historic tribe had conveyed to New York State in the late 1700s and early 1800s, but
reserved the question of whether equitable considerations should limit such relief. The
district court held in Sherrill that the properties purchased by the Nation were exempt
from property taxes, and the Second Circuit affirmed. The Supreme Court of the United
States granted certiorari, and I filed an amicus brief and argued the case on behalf of New
York State. The Court held that in light of the longstanding authonity exercised by the
State and Jocal governments over the land in question, and the Nation’s delay in sceking
relief, the Nation could not reassert sovereignty through open-market purchases of their
aboriginal lands, and accordingly, their properties were subject to taxation.

Counsel for City of Sherrill was Ira Sacks, Dreier LLP, 449 Park Avenue, New York,
New York, 10022, Tel: 212-328-6100. Counsel for Oneida Indian Nation of New York
was Michael R. Smith, Zuckerman Spaeder, LLP, 1201 Connecticut Avenue, N.W._,
Washington, D.C., 20036, Tel: 202-778-1832. Counsel for the United States, which
participated in oral argument as amicus curiae, was Malcolm Stewart, Deputy Solicitor
General, United States Department of Justice, Washington, D.C., 20530, Tel: 202-514-
2201.

. Swedenburg v. Kelly, 544 U.S. 460 (2005) (2004-2005)

The plaintiff in this case, an out-of-state winery, challenged as unconstitutional New
York’s laws regulating the distribution of wine, which generally prohibited the direct
shipment of wine from a winery to a consumer. While New York’s laws allowed in-state
wineries to make direct sales to consumers under certain circumstances, out-of-state
wineries were required to ship their products to a wholesaler, who would in fum sell to a
retailer. The district court invalidated the laws on the ground that they violated the
dormant Commerce Clause; the Second Circuit reversed, on the ground that the statutes
fell within the powers granted to the states by the Twenty-first Amendment. The
Supreme Court of the United States granted certiorari, and consolidated the New York
case with two cases from the Sixth Circuit invalidating a similar Michigan law
(Granholm, et al., v. Heald, et al. and Michigar Beer and Wine Wholesalers Association
v. Heald, et al). 1briefed and argued the case on behalf of New York. Tn a 5-4 decision,
the Court held that both states’ laws discriminated against interstate commerce in
violation of the Commerce Clause, and that the Twenty-first Amendment did not
immunize the faws from Commerce Clause scrutiny.

Counsel for State of Michigan was Thomas Casey, Solicitor General of Michigan, Office
of the Michigan Attomey General, P.O. Box 30212, Lansing, Michigan 48909; Tel:
517-373-1124. Counsel for Michigan Beer & Wine Wholesalers Association was Miguel
Estrada, Gibson, Dunn & Crutcher LLP, 1050 Connecticut Avenue, N.W., Washington,
D.C. 20036, Tel: 202-955-8500. Opposing counsel included Clint Bolick (representing
Swedenburg), 500 E. Coronado Road, Phoenix, Arizona 85004, Tel: 602-462-5000, and
Kathleen Sullivan (representing Eleanor Heald), Quinn Emanue! Urquhart & Sullivan,
LLP, 51 Madison Avenue, New York, New York 10010, Tel: 212-849-7000.

34

11:51 Oct 24,2011 Jkt 067905 PO 00000 Frm 00066 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\67905.TXT SJUD1 PsN: CMORC

67905.034



59

6. Clearing House Association, L.L.C. et al. v. Cuomo, 510 F.3d 105 (CA2 2007), rev'd in
part, 129 S. Ct. 2710 (2009) (2005-2007)

In the course of investigating whether certain national banks had violated New York’s
fair lending laws, the New York Attorney General requested that the banks provide
nonpublic information about their residential lending practices. A banking trade group,
joined by the Office of the Comptroller of the Currency, sought to enjoin the Attomey
General’s request, contending that a regulation promulgated by the Comptroller pursuant
to the National Bank Act precluded the state from enforcing its fair lending laws against
national banks. Ibecame involved in the matter at this point; the district court enjoined
the investigation, I briefed and argued the appeal 1o the Second Circuit, which affirmed
in a divided opinion. The majority held that the Comptroller’s regulation was a
reasonable interpretation of the National Bank Act’s provision barring state officials from
exercising ‘““visitorial powers” over national banks. The Supreme Court of the United
States subsequently granted certiorari and reversed in part, holding that in light of
evidence that the National Bank Act did not prohibit ordinary enforcement of state law,
the regulation was not a reasonable interpretation of the statute.

Circuit Judges Cardamone and B.D. Parker, and District Judge Koeltl heard the case.
Counsel for the Clearing House Association, L.L.C. was Robinson Lacy, Sullivan &
Cromwell, L.L.P., 125 Broad Street, New York, New York 10004; Tel: 212-558-4000.
Counsel for the Office of the Comptroller of the Currency was Douglas Jordan, Office of
the Comptroller of the Currency, 250 E Street, S.W., Washington, D.C. 20219; Tel:
202-874-5280.

7. Campaign for Fiscal Equity v. New York, 100 N.Y. 2d 893 (2003); 8 N.Y. 3d 14 (2006)
(2001-2006) :

The New York State Constitution includes a provision requiring that the state offer a
“sound basic education” to all children. The plaintiff, an education advocacy group,
brought suit against New York State claiming that New York City schools did not meet
this standard, and seeking additional funds for those schools. After a threshold decision
on the justiciability of the constitutional provision, the New York Court of Appeals ruled
in 2003 that the constitutional guarantee had not been satisfied, and remanded for further
litigation on the appropriate remedy. Three years later, the Court of Appeals ordered the
State to provide certain amounts in operating aid and capital funding to fulfill its
constitutional obligation. I closely supervised the briefing and argument of both cases in
the New York intermediate appellate courts and New York Court of Appeals.

Counsel for the Campaign for Fiscal Equity included Joseph Wayland, Simpson Thacher,
425 Lexington Avenue, New York, New York 10017; Tel: 212-455-3203, and Michael

Rebell, Teachers College of Columbia University, 525 West 120™ Street, New York,
New York 10027; Tel: 212-678-4144,
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8. Spargo v. New York State Commission on Judicial Conduct, 351 F.3d 65 (CA2 2003)
(2003-2004)

The New York State Commission on Judicial Conduct charged plaintiff, an elected state
judge, with violating several of the state’s judicial conduct rules. The judge asked a
federal district court to enjoin the state disciplinary proceedings, alleging that they
viglated the First Amendment and Equal Protection Clause. The district court, relying on
the decision of the Supreme Court of the United States in Republican Party of Minnesota
v, White, 536 U.S. 765 (2002), declared the conduct rules facially unconstitutional and
permanently enjoined their enforcement. I hecame involved in the matter at this juncture.
On appeal, the Second Circuit reversed, holding that the pending state proceedings
warranted absention under Younger v. Harris, 401 U.S. 37 (1971).

Circuit Judges Miner, Calabresi, and Straub heard the case. Counsel for Thomas Spargo
was David Kunz, DeGraff, Foy, Kunz & Devine L.L.P., 90 State Street, Albany, New
York, 12207; Tel: 518-462-5300.

9. Commack Self-Service Kosher Meats, Inc. v. Weiss, 294 F.3d 415 (CA2 2002) (2000-
2002)

Under New York law, the state Department of Agriculture and Markets enforced [aws
intended to prevent intentional fraud in the sale of kosher food; those laws defined
“kosher” to mean food “prepared in accordance with orthodox Hebrew religious
requirements.” After receiving numerous citations for violations of these laws, plaintiff,
a kosher meat company, brought suit alleging, inter alia, that the provisions ran afoul of
the Establishment Clause. The district court agreed, and declared the laws
unconstitutional. Ibriefed and argued the matter in the Second Circuit, which affirmed.
The Court held that the challenged provisions excessively entangled government and
religion by mandating adherence to orthodox Hebrew religious requirements, and
impermissibly advanced Orthodox Judaism's dietary restrictions.

Circuit Judges Miner, Leval, and Pooler heard the case. Counsel for Intervenors Silver,
ct al. was Nathan Lewin, Lewin & Lewin, L.L.P., 1828 L Street, N.W., Washington, D.C.
20036; Tel: 202-828-1000. Counsel for Commack Seif-Service Kosher Meats, Inc. was
Robert Dinerstein, Dinerstein & Lesser, P.C., 6080 Jericho Tumnpike, Cornmack, New
York, 11725; Tel: 631-462-1226.

10. Milk Industry Foundation v. Glickman, 949 F. Supp. 882 (D.D.C. 1996); 955 F. Supp. 8
(D.D.C. 1997); 967 F. Supp. 564 (D.D.C. 1997) (1996-1997)

In 1993, six New England states formed a compact (the Northeast Dairy Compact) that
allowed them to raise the minimum prices paid by milk processors to dairy farmers in
that region. Congress passed a law consenting to the compact, subject to a finding by the
Secretary of Agriculture of a “compelling interest in the Compact region.” The Secrctary
published such a finding, and plainuiff sought to enjoin implementation of the eompact.
By requiring that the Secretary make this determination, plaintiff argued, Congress had
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impermissibly delegated its power to consent to an interstate compact; in any event, the
finding was arbitrary and capricious, in violation of the Administrative Procedure Act.
The district court denied injunctive relief, issued a stay to allow the Secretary to amplify
his finding, and granted summary judgment to the Secretary; I assisted in briefing the
matter at each of these stages. The United States Court of Appeals for the District of
Columbia Circuit subsequently affirmed.

District Judge Paul Friedman heard the case. Counsel for Secretary Glickman was
Marcia Sowles, United States Department of Justice, Civil Division, Federal Programs
Branch, 20 Massachusetts Avenue, N.W., Washington, D.C. 20530; Tel: 202-514-4960.
Counsel for the Milk Industry Foundation was Steven Rosenbaum, Covington & Burling,
1201 Pennsylvania Avenue, N.W., Washington, D.C. 20004; Tel: 202-662-5568.

Legal Activities: Describe the most significant legal activities you have pursued,
including significant litipation which did not progress to trial or legal matters that did not
involve litigation. Describe fully the nature of your participation in these activities. List
any client(s) or organization(s) for whom you performed Jobbying activities and describe
the lobbying activities you performed on behalf of such chient(s) or organizations(s).
(Note: As to any facts requested in this question, please omit any information protected
by the attorney-client privilege.)

Both in private practice and in the public sector, my legal work has primarily centered on
litigation. As General Counse! of the New York County District Attorney’s Office and as
Solicitor General in the New York Attomey General’s Office, 1 have had significant
responsibilities for managing legal staff, setting office policies on various subjects,
evaluating the office’s positions on a range of legal and policy matters, and addressing
legal and budgetary issues with other government agencies.

From 2007-2009, I served, on a pro bono basis, as counsel to the Board of Directors of
the Lower Manhattan Development Corporation, which is the government entity tasked
with overseeing the revitalization of lower Manhattan following the terrorist attacks of
September 11, 2001. In that capacity, I reviewed board actions and resolutions,
monitored legal actions involving the Corporation, and assisted in negotiation of 2 major
insurance dispute to which the Corporation was a party.

I have performed o lobbying activities on behalf of any client or organization.

Teaching: What courses have you taught? For each course, state the title, the institution
at which you taught the course, the years in which you taught the course, and describe
briefly the subject matter of the course and the major topics taught. If you have a
syllabus of each course, provide four (4) copies to the commitiee.

From 2005 to 2007, 1 taught a seminar on “Contemporary Issues in Federalism™ at
Columbia Law School with Professor Gillian Metzger; in 2009, I taught the course alone.
A copy of the 2009 syllabus is supplied. The topics addressed in the seminar include a
historical and comparative perspective on federalism; federalism’s theory and values;
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federal power and the Tenth Amendment; the Eleventh Amendment; international and
horizontal dimensions of federalism; and an examination of how states exercise their
sovereignty.

In the fall of 1996, I co-taught a seminar on social welfare law and policy at Georgetown
University with Professor Peter Edelman. 1 did not retain a syliabus of the course.

Deferred Income/ Future Benefits: List the sources, amounts and dates of all
anticipated receipts from deferred income arrangements, stock, options, uncompleted
contracts and other future benefits which you expect to derive from previous business
relationships, professional services, firm memberships, former employers, clients or
customers. Describe the arrangements you have made to be compensated in the future
for any financial or business interest.

None,

. Qutside Commitments During Court Service: Do you have any pians, commitments,

or agreements to pursue outside employment, with or without compensation, during your
service with the court? If so, explain.

No.

Sources of Income: List sources and amounts of all income received during the calendar
year preceding your nomination and for the current calendar year, including all salaries,
fees, dividends, interest, gifts, rents, royalties, licensing fees, honoraria, and other items
exceeding $500 or more (if you prefer to do so, copies of the financial disclosure report,
required by the Ethics in Government Act of 1978, may be substituted here).

See attached Financial Disclosure Report.

Statement of Net Worth: Please compiete the attached financial net worth staiement in
detail (add schedules as cailed for).

See attached Net Worth Statement.
Potential Conflicts of Interest:

a. ldentify the family members or other persons, parties, categories of litigation, and
financial arrangements that are likely to present potential conflicts-of-interest
when you first assume the position to which you have been nominated. Explain
how you would address any such conflict if it were to arise.

My husband is a partner at Paul, Weiss, Rifkind, Wharton, and Garrison, LLP,
which may appear before the United States Court of Appeals for the District of
Columbia Circuit. If confirmed, I would recuse myself from all matters invalving
his firm. I would also recuse myself from any matters that I handled or
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supervised while in the New York County District Attorney’s Office; Weil,
Gotshal, and Manges, LLP; or the New York State Attorney General’s Office, as
well as any matters substantially related to matters I handled or supervised in
those offices, although I am not aware of any such conflicts of interest.

b. Explain how you will resoive any potential conflict of interest, including the
procedure you will follow in determining these areas of concern.

T would handle all matters involving actual or potential conflicts of interest
through the careful application of the Code of Conduct for United States Judges,
as well as other relevant canons and statutory provisions.

25. Pro Bono Work: An cthical consideration under Canon 2 of the American Bar
Association’s Code of Professional Responsibility calls for “every lawyer, regardless of
professional prominence or professional workload, to find some time to participate in
serving the disadvantaged.” Describe what you have done to fulfill these responsibilities,
listing specific instances and the amount of time devoted to each.

During my time in private practice, [ devoted significant time to serving pro bono clients.
For example, from 2007 to 2008, I handied a case in the United States Court of Appeals
for the Fifth Circuit on behalf of Hurricane Katrina and Hurricane Rita evacuees. The
Federal Emergency Management Agency terminated my clienls’ rental assistance
benefits without adequate notice of the grounds for termination or an opportunity for a
hearing prior to termination; as a consequence, a number of them were at a severe risk of
homelessness.

In other cases, I wrote amicus briefs on behalf of not-for-profit organizations in both state
and federal high courts. My clients included the Fund for Modern Courts, an
organization devoted to improving the administration and quality of justice in New York
state courts, on whose behalf I filed a brief in support of raising the salaries of New York
state judges, and Citizens Union, a nonpartisan group in New York. [ also filed an
amicus brief in the United States Supreme Court on behalf of a group of constitutional
law scholars in Free Enterprise Fund v. PCAOB, a case conceming the constitutionality
of an oversight entity created by the Sarbanes-Oxley Act. In addition, I assisted in
formulating appellate strategies in a number of other pro bono matters handled by others
at my law firm.

From 2007 to 2009, I also devoted substantial time to serving as pro bono counsel to the
Board of the Lower Manhattan Development Corporation. The Corporation, a public
entity, is responsible for facilitating the rebuilding of Lower Manhattan following the
terrorist attack of September 11, 2001.

26. Selection Process:

a. Please describe your experience in the entire judicial selection process, from
beginning to end (including the circumstances which led to your nomination and
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the interviews in which you participated). Is there a selection commission in your
jurisdiction to recommend candidates for nomination to the federal courts? If so,
please include that process in your description, as well as whether the commission
recommended your nomination. List the dates of all interviews or
communications you had with the White House staff or the Justice Department
regarding this nomination. Do not include any contacts with Federal Bureau of
Investigation personne! concerning your nomination.

There is no selection commission of which I am aware for the District of
Columbia Circuit,

In April, 2010, I spoke with an attorney from the White House Counsel’s Office,
who informed me that my name was being forwarded to the Justice Department
for vetting in regards to a potential nomination on the District of Columbia
Circuit. 1 subsequently spoke with attorneys from the Justice Department
regarding the vetting and nomination process. On June 8, 2010, I met with
representatives of the White House Counsel's Office and the Justice Department.
On September 29, 2010, the President submitted my nomination to the Senate.

Has anyone involved in the process of selecting you as a judicial nominee
discussed with you any currently pending or specific case, legal issue or question
in a manner that could reasonably be interpreted as seeking any express or
implied assurances concemning your position on such case, issue, or question? If
so, explain fully.

No.
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! A0 10 FINANCIAL DISCLOSURE REPORT Rf{]"g: »’:‘:.::: :’:’"’;;'E;’;;”
Rev. 172010 NOMINATION FILING (5 US.C. app. §§ 101111}
1. Persan Reporsing (fast name, @irst, middie initial} 2. Court o Organization 3. Date of Report
Halligan, Caitlin J. B.C, Circuit 05/2572010
, 4. The (Aricie 11 judges indicate active or senior stotus; 53, Report Type {check appropriate type) &, Reporting Perlod
| magistrale judges indicate ffl- of pan-time)
[/] Waminauen, Date 9/29/2010 a1/01/2009
! Circuit Judge -~ nominee Leitiad Anaual Final to
0J [} O] 23112010
b [7] Amenied Repont
7. Chambers or Office Addresy 8. Om the bshs of thc Eafarrastion contalned In his Repart aod any
mndll‘lc-xgun- pertelning therclo, It s, in my opinian, in compilance
New York County Disirict Anomey's Office with applicable laws and regulatlons.

1 Hogan Place

New York, New York 10013 Reviewing Officer. Date

IMPORTANT NOTES: Tie instructions accompanping ehis form must be followed. Compieie all parrs,
chiecking the NONE box for each part where you have o reportable luformation. Sign on last page.

1. POSYTYONS. (Reporting imtividuat aniy; see pp. 8-13 of fifing insiruciions.}
D NONE (No reporiable positions.}

POSITION NAME QF QRGANIZATION/ENTITY
1. Partncr Weil, Gotshal & Manges, LLP
2. Generai Counsel New York County Disuict Attarney's Office
3. Adjunct faculty member Calumbia Low School
4. Member, Board of Direciors Fund for Modern Courts
5, Member, Board of Directors Gulf Pond Prepcety Owners' Association
8. Member, Board of Dircetore Natiana! Center for Law and Economic Justice

1. AGREEMENTS. (Reporting todividuut only; sce pp, 14-16 of fling Instrucilons)
|ZI NONE (No reporiable agreements.)

DATE PARTIES AND TE
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FINANCIAL DISCLOSURE REPORT Name of Person Reporiing Date of Rapart
Page 2 of 9 Hallignn, Caitfin J. 09/29/2010

ITI1. NONINVESTMENT INCOME. (Reporting individust and spovse; see pp, 17-24 of fillog insirnetions.
A, Filer’s Non-Investment Income

D NQONE (N2 reportable non-investment income.)

DATE SQURCE AND TYPE
{yours, nof spousc's}
1.20i0(YTD) New York County District Attamey’s Office; salary $131,01841
2.2009 Weit, Gotshal, & Manges, LLF; pannetship income §1,258,646.00
3. 2009 Cohimbia Universitys salary $6000.00
4, 2008 Weil, Gotsha!, & Menges, LLP; parmership income . $1,346,736.00

B, Spouse's Non-Investment INCOME - Ifyou wire married during any portion of the reporring yeos, compicte thia soction.
{Dollar amomi not required execpt for honoraria )

E] NONE (No reporiable non-investment income.)

DATE SOURCE AND TYPE
1, 2008 Paul, Weiss, Rifiind, Whanon, & Garrison, LLP; partnership income
2.2009 Paul, Weiss, Rifkind, Wharton, & Gamson, LLP; partnership income
3.20%0 Puul, Weiss, Rifkind, Whanon, & Garrisen, LLP; pannership income
4.
IV. REIMBURSEMENTS - ion, lodging, food,

{inciudcs those (o spatse and degendemt childres: see pp. 15-27 of fitimg inssrucrions.)

[:‘ NONE (Mo reportable reimbursements.)

SOURCE DATES LOCATION PURPOSE ITEMS PAID OR FROVIDED
f. Exempt
2.
3.
4,
5.
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FINANCIAL DISCLOSURE REPORT Nume of Person Reporiing Date of Report
Page 3 of 9 Hailigan, Caiffin 4. 0572912010

V. GIFTS. fractudes those to spouse and dependent children; see pp. 28-11 of fiting instruedons,}
D NONE (No reportable gifts.)
SQURCE DESCRIPTION VALUE

1. Exemp:

VL. LIABILITIES., (fnctudes those of spowse and dependent children; see pp. 12-33 of filing insariscilons.)
WNONE (Na reportable liabilities.)

CREDITOR ‘ DESCRIPTION VALUE CODE
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FINANCIAL DISCLOSURE REPORT | Yumeof terion Rgoritag Date o Repart
Page 4 of 9 Haitigan, Caftlin J. 09/29/2010
VIL INVESTMENTS and TRUSTS . incors, voiue, sransartions (tnetutes tose of spouse and dependent children; sce pp. 34-80 of fillmg Irstructions.}
| NONE (No reportable income, assets, or ransactions.)
Y |- c T D. ’
! Deseription of Assets Income doring | Gross value at end Transactions during reporting petiod
i fincluding trust asseis) ! repoingperiod | of reporung period
: [ O ) o To e &)
’ Place "(X)" afer each asset Amount  Type{eg, | Vshie  Vaie Typefeg. Date ' Valve | Gain dentity of
exempt from pwior disclosure Codel iy rem, | Code2  Method buy,sell,  |mmddlyy : Code2 | Code § buyeriscller
@l oriny (-P}  Coded | redempiion) L @n | (f private
@w } tansaction)
1. HR-10Plan Exempt
2. - Doublefine Totat Retum A Interest L T
3. -Loomis Sayles Bond Fund D Interest K T
4, - Vanguard Inflation Protected Securities A Inferest K T
5.« Vanguard Total Bond Market index D Interest M T
6. - Vanguard REIT Index Nane K T
7. - Loomis Sayles Global Bond c Interest
8. - Pimco Commodity Rest Retum B Dividend
4. - TCW Total Return B inerest
10, - BlackRock Russel} 1000 Growth S. None
1. - BlaekRock Russell 1000 Value S. None
12, - BlackRock US Debtindex D. Fund None
13
14, 401({k) Plan
15, «Pimco Total Rerum Fund B Interast M T
16. - Venguard Inflation Pratected Securities A Interest K T
7. - Vanpuerd RE{T Index B Dividend L T
11, Income Gain Code: Av$1,000 or less B 61,001 - 52.500 € =52301 - 35,000 1 =$5,001 - $15,000 £-335.001 - $30.000
(See Columes B aad 14} F=150,001 - $100,000 G #5106,001 - §5,000.000 184 =51,000,001 - §5,000,000 12 »More than 53,000,000
¢ 2 Value Codry 3 -$15,000 or e X #§15,001 - 550,000 L 550001 - $100,000 M =5100,001 - $250.000
| (See Columns Ctaod DY) N =5250,001 - 500,000 0 =£560,001 - $1,000,000 PY~51,000,001 - $3,000.000 P2=$5,000001 - 525,000,000
£3 525,000,001 - £30,000,000 P4 =lore dhar $50,000.000
+ 3. Value Method Goder QA R =Cont (Real Extaic Only) SmAvemet T Cash Markst
i {Sce Cofumn €2y U =Bock Value V =Ouer W ~Extimated
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FINANCIAL DISCLOSURE REPORT Name of Berson Repariing Date af Report
Page 5 of 9 Malligan, Caitlin 3, 0912972010

VIL INVESTMENTS and TRUSTS ..income, votus, mansactions {Inciudes those of spause and dependent chltdren; sce pp 34-80 of fiting Inssructions,)

I:l NONE (No reportabie income, assets, or transactions.}

A B. i [ D. )
Description of Assets Incomeduing | Gross value st end Transactions during reporting period :
(including wust assets) rportingperiod | of reponing period i
) [} [} @ D) [ o [ @ [5) l
Place "(X)° sfter each axser Amoont | Type(eg, | Valve | Vahe Type (e Duc | Vahie | Gsin Hentity of
cxempt from priot disclosare Codel | div,rem, | Code? | Method buy,sell,  mn/ddyy | Code 2 | Code 1 tuyerheier i
A orimy Py . Coded | redemption LRy | A (ifprivatc
i ; PwW } ! wansaciion) i
18, - Loomis Sayles Global Band A Intarest
15, - Pimeo Commodity Real Relum A Dividend
20, -TCW Tol! Retumn C {nterest 1
| j
121, - Vanguard Total Bond Merket fndex B Tntorest
22, - Schwab S&P 500 tndex None
23. ]
24, Brokerage Account
25, Schwab NY Muni Money Fund A Interest 5 T
|26 Vanguard Muni Bond Intermediate Torm E Interest [ T |
f ;
27. DFA US Lorge Co. Inst. B | Dividend N ¥
28, Vonguard Dividend Appreciation C Dividend M T
i 29. Vanguard Energy ETF A Dividend X T
‘30, DFA US Small Cap. Port, B | Dividend N T
31 DFA Emerging Market B | Dividend M T !
{32 DFA Intemational Small Co. Por, B | Dividend | ™ T !
|
133, Dodge & Cox Infernational A | Dividend K T :
34, Venguard Ewrope Pacilic ETF c Dividend M T }
} 1. Income Gain Codus: A =$1,000 or lose & #51,001 - 52,500 € =32,501 - 35,000 D =3500( -515.000 E=315,001 - 530,000 i
' {See Colurnny B3 ord D4} F =330,001 - $309,000 G 310,00} - $1.000,000 'H1 =51,000,001 + $3,000,000 H2 “More than 55,000,000 ‘
2, Vatue Codes 3=55,000 of beay K 515,001 - S30.000 L =$50,00 - $100.000 M =$100,0G) - $250.000 i
{See Columns Cl mnd DY) N =3230,001 - $500,000 O =5500,00F - $1,000,000 P =51,000,00} « 55,000,000 P2 «$4,000,007 ~ $25,000,000 i
H 3 »$25,000,001 - $50,000.000 Pd = Mare thin $30.000,000 :
hut Methanl Conlew Q ~Appraisal R ~Coat {Reat Exists Oaly) S wAsELmem T wCash Market ‘
(See Column C2) U «Book Vahie V =Cther W =Eslimatzd
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FINANCIAL DISCLOSURE REPORT {Mme of ersn Raporting Dutc o Repor
Page 6 0f 9 Habligen, Caittin {. 0972972010
VIL INVESTMENTS and TRUSTS - tmcome, value, iransacsions (Inciudes shase of spanse ond dependant chitdren; see pp. 34-60 of filing Instructiont)
D NONE (No reportable income, assets, or transactions.) ’
A ' B. c : 2
Deseription of Asscls i Incame during Gross value atend Trnssciions during reporting period
{Including tnust assets) . repontiag pediod of reponting period
T @ 4] E @) ay @ | ® (34 5
i Place "(X)* afler cach asset Amouni . Type(cg. Vahe | Valxe Typefed. Daie. Value | Gain fdentity of
i cxempt from priot disclosure Codel ! iy, rent, | Code2 ; Method buy,sell,  |mmiddiyy | Code2 | Code ¥ buyerselier
. {A-H) or int} 322 Code3 redemptinn} Py | (Al ‘Gl privase
. QW tranaction)
35.  DFA US Large Co. Part, D Dividend
36.  Galdmen Sachs Commodity Stratcgy A Dividend
37, Venguard REIT Index A Dividend
38.  iShares Russeli 2000 None
39, iShares US Finaneia! Services Nonc
40. Columbie Marsico 21st Century None
41, Harding Loevner Emerging Market ‘Nane
42,
43, IRA
44, - Metropolitan West Toial Retum A interest H T
45,
46. RothIRA
47. < Mectropotitan West Total Return A Interest 3 T
48,
49, 401(k) Plan #2
50, - Pimeo Total Remrn D Interest
5. -T. Rowe PS Income A interest
1. income Gain Codea: A=31,000 0¢ fexk B w§1,001 - $1,500 € =520 - 33,000 D <$5,301 - $15,000 € 515,001 - $50.000
{See Colamns B snd D4y F 530,001 - 5100,000 G =5100,001 - $1,000,000 161 =$1,000,001 - 5,000,060 H2 =More than $5,000.000
2. Valoe Codes 313,000 o fevs X 515,001 » 30,000 L =540,001 - $300,000 M =$100,001 « $250,000
{8ex Columms CF and DY) N #$250,001 - $500,000 0.0§300,001 - 31,000,008 F1 951,000,001 - £5,000,000 P2 »£3,000,001 - $25,000,000
P3 =525,0000 - §50,000.000 P4 =Moze than 550,000,000
3, Valus Method Codes Q ~Apprriat R =Cast {Real Exute Only) S mAssesmant 7 wCash Market
(Sex Colamn C2) U ~Book Valoe V <Other W eEstimacd
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FINANCIAL DISCLOSURE REPORT Name of Person Reporting Dtz of Report
Page 7 of 9 Halligan, Caitlin J. 0572972010

.  Incone, value, srausagtlons (ineludes those of spouse ond dependent children; see pp. 14-60 of filivg instructians}
VIIL. INVESTMENTS and TRUSTS 2 ;

D NONE (No reportable income, assets, or ransactions.)

A TR [ ' o.
Deseription of Amsels Income during Gross value sl end Teansactions during reporting petiod
(including trust assets) Teponting period of reporting period
(1 @ o @ (0] @ B3y [L] €]
Place *(X)" aher cach asser Amount | Type{eg, | Value Value Type (2.5, Datz | Value | Gain deatity of
cxempt from priof disclosure Coded | giv o, | Code2 | Method buy,scll,  \mnvddlyy | Code2 | Codet buyerisclier
AW | orimy an Coded | redemption} 0P | AR Gif private
. N QW nsaction)
5. I
53.  40i{k) Plan #3
54, - Dodge & Cox Stock Fund A Dividend
55, « Pimco Total Rerwm Instl A Engerest
56,
57.  Weil, Gotshal, & Manges Capital Account G | Distribution
5B, Paul Weiss Rafkind Wharton & Garison None M T
Capital Account

1. Income Gain Codex; A =51,000 01 fexs D =31,001 - $2.500 C 82,501 - 85,000 D 285,001 - $15,000 E <515,001 - 530,000
] ecColumns B} and DYy -530,001 - $100.000 0.+5100,001 - §1,000,000 HI =53,b00,001 - 53,000,000 HI wMone than £4,000,000
i 2 Vale Codes 815,000 o Jess K =515.001 - 530,000 L = 350,001 - $100,000 M w§100.001 - $50,000
(8¢ Columes Ct and DY) N 5250001 - $300.000 O=5400,001 - 51,000,000 P =$¢,000,001 - §5,000.000 $2#55,000,001 - $28.000,000 i
P2 =%25,000,00} - $50,000,000 P4 mMore than £30,000,000 H
. 3. Valuz Metod Cades Q =Appraisat R ~Can {Ren! Cuate Only) SmAsseamant T =Cash Maree H
, (See Cohmn ) U Boak Vajse ¥ =Other W ~Datimted !
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FINANCIAL DISCLOSURE REPORT Name of Perton Reparting Datc ol Réport
Page B of 9 Halllgsn, Caltlin J. 0972972010

VIII. ADDITIONAL INFORMATION OR EXPLANATIONS. tndicore part of Repare)

Part VI3, Line 57 « During the roporting peried, f received both interest payments on the Weil, Gotshal, & Manges capital sccount as well a¢ a Jump-sum

distribution.

FINANCIAL DISCLOSURE REPORT Mame of Person Repacting Dste of Report
Page 9 of 8 Halligan, Caittin J. 0972972010
IX. CERTIFICATION.

1 ecrtify ¢hat olf informution ghven ubove (including infonbotion pertsining o my spouse ond piinor or dependent ¢hildren, if any} is
ateurate, teue, and coinpleic to the best of niy Knowiedpe and belicl, and that any infoematinn wot reported was withheld becawsc it met applicable siatotary

provitionx permitting non-disclusure.

f further certify thut enrncd incomic from autside cmploymant and katararia and the acce of gifts which have heen reparted are in
compiance with thic provisions of § U.S.C. npp. & $07 ct. scq., § US.L. § 73K, und Judiciof Conference reguiations.

o Doty —
Ty

NOTE: ANY INDIVIDUAL WHO KNOWINGLY AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT MAY NE SURJECT TO CIVIL
AND CRININAL SANCTIONS (8 US.C.oipp. § 104}

FIILING INSTRUCTIONS
Mait signed ariginal and 3 additional copics to:

Committee on Financial Disclosure
Admiaistrative Office of the United States Courts
Suite 2-301

One Columbus Circle, N.E.

Washington. D.C. 20534
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Caitlin Halligan
FINANCIAL STATEMENT

NET WORTH

Provide a complete, cumrent financial net worh statement which itemizes in detail all assets (including bank
accounts, real estate, securities, trusts, investments, and other financial hoidings) ail Habilities (including debts,
mortgages, loans, and other financial obligations) of yourself, your spouse, and other immediate members of your

household.
ASSETS LIABILITIES

Cash on hand and in banks 1| 187 | 176 | Notes payable to banks-secured
U.S. Government securities Notes payable to banks-unsecused
Listed securities—see schedule 21 824 | 613 | Notes payable ta relatives
Unlisted securitics Notes payable to others
Accounts and notes receivable: Aceounts and bills due

Duc from refatives and friends Unpaid income tax

Due from others Otker unpaid income and interest

Doubtfit i;actdzs;:lc morgages payable ~ sce 012 | 755
Real estate owned—sec schedule 4 1 050 | 000 | Chartel mortgages and other liens payable
Real estate mongages receivable Other debs-itemize:
Autos and ather personal property 40 | 000
Cash value-life insurance 7 956
Other assets jtemnize:
529 College Savings Program — sce schedule 1151 651

Total liabilities 912 | 755
Net Worth 7 312§ 641
Total Asscts 8 | 225 | 396 | Totat Nabilities and net worth 8] 2251 396
CONTINGENT LIABILITIES GENERAL INFORMATION

As endorser, comaker o guarantor Are any assets pledged? {Add schedule} NO
On leases or contracts ;\C\:o);‘n; defendant in any suits or jegal NO
Legal Claims Have you cver taken bankruptcy? NO
Provision for Federal Income Tax
Other speeial debt
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FINANCIAL STATEMENT
NET WORTH SCHEDULES
Listed Securities
DFA Emerging Markets Core Equity I (DFCEX) $ 108,739
DFA International Small Company I (DFISX) 106,363
DFA US Large Co. (DFUSX) 485,747
DFA US Smal! Cap I (DFSTX) 290,849
Dodge & Cox International Stock (DODFX) 30,916
Doubleline Total Return (DBLTX) 65,230
Loomis Sayles Bond Retail (LSBRX) 93,330
Metropolitan West Total Return Bond I (MWTIX) 66,615
PIMCO Total Return Institutional (PTTRX) 125,127
Vanguard Total Bond Market Index (VBMFX) 128,140
Vanguard Energy ETF (VDE) 43,396
Vanguard Europe Pacific ETF (VEA) 227,327
Vanguard REIT Index (VGSIX) 101,363
Vanguard Dividend Appreciation ETF (VIG) 162,566
Vanguard Inflation-Protected Securities (VIPSX) 69,840
Vanguard Intermediate-Term Tax Exempt (VWITX) 719,065
Total Listed Securities $ 2,824,613
529 College Savings Program
Aggressive Growth Portfolio $ 27,778
Inflation-Protected Securities Portfolio 31,059
Small-Cap Stock Index Portfolio 30,652
Value Stock Index Portfolio 26,162
Total Assets in 529 College Savings Program $ 115,651
Real Estate Owned
Personal residence $ 3,450,000
Vacation home 600,000
Total Real Estate Owned $ 4,050,000
Real Estate Mortgages Payable
Personal residence (mortgage) $ 410,760
Vacation home (mortgage) 413,024
Vacation home (home equity loan) 88,971
Total Real Estate Mortgages Payable § 912,755
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AFFIDAVIT

I, CAITLIN JOAN HALLIGAN, do swear that the information provided
in this statement is, to the best of my knowledge, true and
accurate.

%‘J&v 2 9,20/0 &"M e
" (DATE) (NAME) e

oSS v
G, State
No. 0/BA4BAI4S
Qualitied in Westchester County
Canticate Fliad in New York County (
Cormmission Exsiros Septamber 30, 20k
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January 5, 2011

The Honorable Patrick J. Leahy
Chairman

Committee on the Judiciary
United States Senate
Washington, DC 20510

Dear Mr. Chairman:

1 have reviewed the Senate Questionnaire 1 previously filed in connection with my
nomination on September 29, 2010, to be United States Circuit Judge for the District of
Columbia Cirenit. Incorporating the additional information below, I certify that the
information contained in that document is, to the best of my knowledge, true and
accurate. :

* 1am counsel of record in Tolentino v. New York, No. 09-11556, which is currently
pending before the Supreme Court of the United States and is scheduled for oral
argument on March 21, 2011. I have appended a copy of the brief in opposition
to certiorari; the brief of respondent New York has not yet been filed.

I am also forwarding an updated Net Worth Statement and Financial Disclosure Report as
requested in the Questionnaire. I thank the Committee for its consideration of my
nomination.

Sincerely,

Qe Ay ’MT
Caitlin J. Halligan

cc:
The Honorable Charles Grassley
Ranking Member

Committee on the Judiciary
United States Senate
Washington, DC 20510
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No. 09-11556

INTHE

Supreme Court of the nited States

JOSE TOLENTINO,

Petitioner,

- Versus -

STATE OF NEW YORK,

Respondent.

ON PETITION FOR A WRIT OF CERTIORARI TO THE
NEW YORK COURT OF APPEALS

BRIEF IN OPPOSITION

CYRUS R. VANCE, JR.
District Attorney
CAITLIN J. HALLIGAN*
General Counsel
HILARY HASSLER
Chief of Appeals
ALAN B. GADLIN
ALLEN 1. VICKEY
Assistant District Attorneys

New York County District Attorney’s Office
One Hogan Place

New York, New York 10013

(212) 335-9775

halliganc@dany.nyc.gov

* Counsel of Record for Respondent

OCTOBER 7, 2010
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COU, TA’ NT OF ON PRESE

Whether the exclusiopary rule applies to preexisting government records
obtained after an allegedly unlawful traffic stop, where the only link between the two

is that the police learned the petitioner’s identity as a result of the stop?
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OPINIONS BELOW
The opinion of the New York Court of Appeals is reported at 14 N.Y.3d 382,
926 N.E.2d 1212. Pet. App. A1-A7. The opinion of the Appellate Division of the
Supreme Conrt of the State of New York, First Depattment, is reported at 59 A.D.3d
298, 873 N.Y.5.2d 602. Pet. App. A1-A7. The opinion of the Supreme Court of the
State of New York, New York County is unreported. Pet App. A9-A10.

DI N
The New York Court of Appeals rendered its decision on March 30, 2010.

The petition was filed on June 22, 2010. Pettioner properdy invokes this Court’s
jurisdiction under 28 U.S.C. § 1257(a).

STATEMENT OF THE CASE
On January 1, 2005, several New York City police officers stopped petitioner,

who was ddving in Manbattan, for playing his music too loudly. They ascertained his
identity and ran a computer check of petitioner’s New York State Department of
Motor Vehicles (“DMV™) records. That check revealed that petitioner’s license had
been suspended, and that he had received at least ten suspensions on at-least ten
different dates for failure to answer a summons or pay a fine. Petidoner was charged
with one count of Aggravated Unlicensed Operation of 2 Motor Vehicle in the First
Degree. See N.Y. Veh. & Traf. Law § 511(3)(a) ).

Petitioner moved to suppress his DMV records and statements he made after

his arrest as, inter alia, the product of an unlawful police stop of his vehicle.

2.
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Alternatively, petitioner requested that the court hold 2 Mapp hearing' on these
motions. Pet App. A12. In his motion, petitioner noted that the felony complaint
alleged that an officer had conducted a computer check of his DMV records, which
revealed that his ﬁc;:nse had been suspended. As a general matter, “[tThe steps
required to obwain a DMV records check are the stop of the vehicle and the elidtation
of the driver’s name or the driver’s license number” Pet App. A21. While
acknowledging that DMV records are public records that existed in computerized
form prior to his arrest, sec Pet. App. A23, petitioner claimed that the police would
not have obtained his DMV records “[b]ut for his unlawful seizure by the police . . .
and they are therefore the fruit of the police illegality.” Pet App. A21.

The People opposed petitioner’s motion on two grounds: first, that the
officers’ stop of petitioner was lawful, and second, that even if petitioner had been
stopped illegally, the exclusionary rule had no application. Pet App. A39-A42. With
regard to the second point, the People argued that the Fourth Amendment imposes
no sanction when an unlawful s?op leads to discovery of a person’s identity, which in
tuen leads to pre-existing official records. Pet. App. A39-A42.

While allowing a hearing on whether to suppzess statements made by petitioner

at the time of the stop, the trial court denied petitioner’s request for a suppression

1 A Mapp hearing is conducted 1o determine whether evidence was obtained as a
result of a Fourth Amendment violation, and thus must be suppressed under the

exclusionary rule. See Mapp v. Qhio, 367 U.S. 643 (1961).
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hearing regarding the DMV records.” The court concluded that “[a)n individual does
not possess a legiimare expectation of prvacy in files maintained by the [DMV] and
such records do not constitute evidence which is subject to suppression under a fruit
of the poisonous tree amiysis.” Pet App. A9-A10.

On August 3, 2005, petitioner pled puilty to Agpgravated Unlicensed Operation
of a Motor Vehicle in the First Degree, which was the sole count in the indictment
He entered this plea before any hearing could be held on his motion 1o suppress his
statements. On September 28, 2005, he was sentenced to five years probation.

Petitioner’s subsequent appeal of the order denying his motion to suppress the
DMYV records was rejected.’ Before New York’s intermediate appellate court (the
Appellate Division, First Department), petitioner claimed, inter alia, that the trial court
had erred in holding thgt the exclnsionary rule had no application to DMV records,
and he sought a remand for 2 hearing on his motion to suppress those records. The
Appellate Division unanimously affizmed. Pet. App. A8. The court recognized that
“a defe.ﬁdant need not establish a privacy interest in 2n alleped fruit of 2 preexisting

violation of his or her Fourth Amendment rights.” Pet App. A8. With respect to the

2 Under New York’s criminal procedure law, 2 court may deny a suppression motion
without a hearing if the motion papers do not allepe a legal basis for suppression. Seg N.Y.
Crm. Proc. Law § 710.60(3)(a)-

3 New York’s criminal procedute law allows a defendant to appeal a final order
denying a motion to suppress evidence, “notwithstanding the fact that such a judgment is
entered upon 2 plez of guilty.” N.Y. Cdm. Proc. Law § 710.70(2).

4+
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scope of the “fruits” docttine, the Appellate Division held that “DMV records are not
suppressible fruits.” Pet. App. A8. In INS v. Lopez-Mendoza, 468 U.S. 1032, 1039
(1984), the Court stated that “(the...identity of a defendant...is never itself
supptessible as a fruit of an unlawful arrest” Thus, the court concluded, ““there is no
sanction 1o be applied when an illegal arrest only leads to discovery of [a person’s]
identity and that merely leads to the offical file.” Pet App. A8 (quoting United
States v. Guzman-Bruno, 27 F.3d 420, 422 [9th Cir. 1994] [internal citations omitted]).
The court also found it significant that the DMV records had been compiled
independently of petitioner’s arrest. Pet. App. A8.

The New York Court of Appeals affirmed. The state high court noted that
petitoner did not contend that his name or identity could be suppressed as the fruit
of an allegedly unlawful stop. Rather, he claimed that the DMV records could be

suppressed because absent an illegal stop, the police would not have learned

‘petitioner’s name and would not have been able to obtain the records. Pet. App. A3.

The court examined federal dircuit court decisions holding that the exclusionary rule
has no application when the police unlawfully stop someone, learn his name, and use
that name to check preexisting government immigration trecords. See id. {citing
United States v. Farias-Gonzalez, 556 F.3d 1181, 1189 [11th Cir. 2009]; United States
v. Bowley, 435 F.3d 426, 430-31 [3d Cir. 2006]; United States v. Roque-Villanyeva,
175 F.3d 345, 346 [5th Cir. 1999}; Hoonsilapa v. INS, 575 F.2d 735, 737 [9th Cir.

1978]). Relying on these decisions, as well as this Court’s decision in Lopez-Mendoza,

-5.
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the New York high court held that petitioner’s DMV tecords wete not subject to
suppression as fruits of a purportedly unlawful stop. Pet App. A3.

The Court of Appeals found further support for its holding 1n United States v.
Crews, 445 U.S. 463 (1980). See Pet. App. A3. In Crews, a plurality of the Court held
that “[the exclusionary mle enjoins the Government from benefiting from evidence
it has unlawfully obmincd; it does not reach backward to taint information that was in
official hands ptior to any illegality.”™ Pet App. A3 (quoting Crews, 445 U.S, at 475).
DMV records, the New York high court reasoned, like other preexisting records
already in possession of the government, are not subject to suppression. Pet. App.
A3,

In addition, the Court of Appeals distinguished this case from Davis v.
Mississippi, 394 U.S. 721 (1969), and Hayes v, Florda, 470 U.S. 811 (1985), on two
distinct grounds. First, the defendants in those cases, unlike petitioner, were illegally
stopped for the purpose of obtaining fingerprints, which were not preexisting, to
connect them to crimes under investigation. Second, the fingerprints were use& to
establish the defendants as perpetrators of a cdme, not merely to establish the
identities of the individuals stopped by the police. Pet App. A4.

Lastly, the court reasoned that its ruling would not give the police an incentve
to illegally stop, detain and search individuals. Because any evidence recovered in the
course of such a stop is still subject to the exclusionary rule, the court explained, the

police would be sufficiently deterted from conducting illegal car stops. Pet. App. A4

-6
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Two judges dissented, arguing that DMV “records are subject to suppression if
obtained by the police through the exploitation of the Fourth Amendment violation.”
Pet App. A5.

ARGUMENT

This case presents the narrow question of whether pre-existing government
documents—here, DMV records—are subject to suppression, where police leamn the
identi;cy of a drver through an allegedly unlawful traffic stop, and then procure his
DMV records. The New York Court of Appeals correctly held below that the
exclusionary rule has no application in this context, and petitioner offers no legitimate
reason for this Court to review that dedsion. Accordingly, the petition for certiorar
should be denied.

Petitioner points this Coutt to a purported split among the federal courtts on
the applicability of the exclusionary rule to fingerprints and related evidence used to
establish a defendant’s immigration status. See Pet, 23-25, 27. However, any division
among the courts on the issue is not implicated bere. See Point T, infra. All of the
cases cited by petitioner involve fingerprints (and in some instances other types of
evidence) that ate obtained in the course of an unlawful search and seizure, and later
used in a criminal proceeding brought under 8 U.S.C. § 1326.* While the Jecisions

cited by petitioner discuss the import of this Court’s decision in INS v. Lopez-

+8U.8.C. § 1326 makes it a crime to be present in the United States after having been
previously deported.

_7-
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Mendoza, they do so in the context of a specific type of evidence and a specific
criminal statute, neither of which is at issue in the dedision below.

With respect to the question that was actually decided below, the New York
Court of Appeals reached the correct result. See Point II, infra. Lopez-Mendoza
suggests that a defendant’s identity cannot be the subject of suppression in any
circumstance. See 468 U.S. at 1039-40. Precedent that predates Lopez-Mendoza, in
particular United States v, Crews, 445 TS, 463, confirms this principle.

Finally, this case provides a poor vehicle for resolving any issues regarding the
scope of the exclusionary mle. See Point III, infra. Although the People argued
before the trial court that the stop of petitioner’s car was indeed lawful, the trial court
did not address this point. Even if this Court were to grant certiorad and rule in
petitioner’s favor on the iegal question presented here, a remand would be required to
determine the legality of the stop. If the traffic stop was found to be lawful, as is
likely, then petiioner’s DMV rgcords would not be subject to suppression in any

event.

I e extent that there is lit ne the fed circuit courts, it is no

implicated jn this case,

Petitioner claims that the federal circuit courts are divided “as to the

applicability of the exclusionaty rule to pre-existing identity-related documents

-8-
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maintained by the government” Pet 14. To the extent petitioner bas identified a
valid split, bowever, it is not implicated here.

According to petitioner, the Fourth; Eighth, and Tenth Circuits have held that
“identity-related” evidence is subject to supptession,’ while the Third, Fifth, Ninth,
and Fleventh Circuits have reached the opposite result See Pet 23-25 (comparing
United States v. Oscar-Torzes, 507 F.3d 224 [4th Cix. 2007]; United States v. Guevara-
M_ar_t_i,ggg; 262 F.3d 751 [8th Cir. 2001]; and United States v. Olivares-Rangel, 458 F.3d
1104 [10th Cir. 2006), with Bowley, 435 F.3d at 426; Roque-Villanueva, 175 F.3d at
345; Guzman-Bruno, 27 F.3d at 420; and Farias-Gonzalez, 556 F.3d at 1181).5

None of these cases, however, are ditectly on point The decisions cited by
petitioner all address the applicability of the exclusionary rule to fingerprint evidence,

and in some cases other types of evidence, obtained from undocumented immigrants

5 While focosing on a purported. split among the circenits, petitioner also cites Upited
States v. Juarez-Totres, 441 F.Supp.2d 1108 (D. N.M. 2006). There, the district court set
forth a view regarding the scope of the exclusionary rule that is arguably at odds with the
one adopted by the court below. However, Juarez-Tomes, unlike the case at issue hete,
concerns a prosecution undet 8 US.C. § 1326. In any event, a difference of opinion
between a single district court and a state court does not watrant review by this Court. See
Supreme Court Rule 10(b).

¢ Petitioner fails to cite the Sixth Circuit’s holding that under Lopez-Mendoza, 2
defendant’s identity is not suppressible. See Unite tes v. Navarro-Diaz, 420 F.34 581,
588 (6th Cir. 2005). Additionally, while the Ninth Circuit has more recendy suggested that in
some instances fingerprints obtained after an unlawful arrest may be subject to suppression,
it has otherwise stood by the general principle that evidence relating to a defendant’s identity
is not suppressible as fruit of the poisonous tree. Sce United States v, Garcia-Beltran, #43
F.3d 1126, 1131-35 (9th Cir. 2006).

0.
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who are charged with violating 8 U.S.C. § 1326, which cdminalizes presence in the
Unijted States following deportation.

At issue in this line of cases is not whether mere identity is suppressible, or
even whether pre-existing evidence is suppressible because it was located merely by
learning a defendant’s identity, but rather whether fingerprint evidence generated only
after, and as the result of, improper police behavior can be suppressed. See Oscar-
Tostes, 507 F.3d at 226, 229; Olivares-Rangel, 458 F.3d at 1105, 1112-13; Guevara-
Martinez, 262 F.3d at 752, 754-55. In fact, two of the cases relied upon by petitioner
expressly distinguish between mere identity and identity-related evidence. See Oscar-
Torres, 507 E.3d at 230 (“Despite the illegality of his detention or artest, {a defendant]
cannot suppress his person or the fact of his identity.”); Olivares-Rangel, 458 F.3d at
1111 (“The language in Lopez-Mendoza merely says that the defendant caonot
suppress the entire issue of his identity.”). Likewise, the Eighth Circuit appears to
have distinguished between a defendant’s identity, which it would not suppress, and
“identity evidence,” e, fingerprints, which are subject to suppression. See United
States v. Perez-Perez, 337 F.3d 990, 993-94 (8th Cir. 2003); United States v. Navarro-
Diaz, 420 F.3d 581, 585 (6th Cir. 2005) (discussing the Eighth Circuit’s subsequent
narrowing of its holding in Guevara-Martinez); see also 6 Wayne R. LaFave, Search
and Seizure: A Treatise (;n the Fourth Amendment, § 11.4(g) n.415 (4¢th Ed. 2004 &

Supp. 2008-09).

-10-
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Unlike these cases, the dedsion below does not involve section 1326, or
fingerprint evidence. And contrary to what petidoner suggests, gee Pet. 21, 25-26, the
state high court did not hoid tb;u anything which could broadly be considered
“identity-related evidence,” such as fingerprints or witness identifications, are
completely shielded from suppression. Rather, the court below “merely” held that
pre-existing government records cannot be decmed the fruit of the poisonous tree
when “the only link” between the assertedly improper police aciivity and those
records “is that the police learned the defendant’s name” as a result of that acdvity.
Pet. App. A4. Thus, any limitation that the court below imposed on the scope of the
exclusionary rule is quire n?m-éw: the mere fact of a person’s identity is not subject to
suppression, whether directly or as a link in a2 causal chain that supposedly leads to
some other evidence.

Indeed, even the circuits that have allowed suppression of fingerprint evidence
in section 1326 cases would not likely apply the fruits doctrine on the facts presented
here. Those courts distinguished fingerprints that were taken as part of a routine
booking procedure, which were not suppressible, from fingerprints “obtained for an
investigatory purpose exploiting the unconstitutional atrest,” which could be
suppressed. See Qlivares-Rangel, 458 F.3d at 1121; Qscar-Tortes, 507 F.3d at 231-32
(same; dring Olivares-Rangel); Guevarg-Martinez, 262 F.3d at 753, 755-56 (same); see
also Perez-Perez, 337 F.3d at 993-94. Put another way, the courts recognized the

distinction between fingerprints obtained merely to identify a pesrson and those

-11-
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actually created to serve as evidence. Here, contrary to petitioner’s contention, seg
Pet. 20-21, the record is devoid of any evidence that the stop of petitioner’s vehicle
was motivated by an investigatory purpose rather than an adﬁinisttaﬁvc one. Thus,
even under the mle set forth in Olivates-Rangel, Oscar-Torres, and Guevara-

Martinez, suppression would not be an available remedy.

II. e decision below is fully consistent with this Court’s precedent.

While petitioner contends that the decision below is at odds with numerous
Fourth Amendment precedents of this Court, see Pet. 15-26, the analysis and holding
of the New York Court of Appeals is fully consistent with relevant Supteme Coust
precedent.

Petitioner claims that the dedsion below misinterprets this Court’s ruling in
Lopez-Mendoza, see Pet 21-26, but Lopez-Mendoza appears to resolve the question
presented here in favor of respondent. There, the Court held that “the body’ or
identity of a defendant . . . ina criminal or civil émceeding is never itself suppressible
as a fruit of an unlawful arrest.” 468 U.S. at 1039, Since the identity of the petitioner
is all that was obtained by the police, that should end the inquity. W.hile petitioner
claims that the Court in Lopez-Mendoza meant only to reiterate the well-established
mle that a defendant can never use the exclusionary rle to co;ntcst personal
juusdiction, see Pet 21-23, 1t likely would have stated simply that the “body” of a

defendant is not subject to suppression had it so intended. More fundamentally, the

12-
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jutisdictional rule logically must mean that identity can never be suppressed. Afier all,
if a defendant “can suppress the Government’s evidence of who he is, then he has
accomplished the same thing he would have accomplished had he suppressed the
ability of the court to exercise jurdsdicton over him.” Faras-Gonzalez, 556 F.3d at
1188. In other words, if the government can never use the mere fact of a defendant’s
identity once they learn it as a result of an unlawful arrest, then it would never be able

to locate him and bring him before the court
Moreover, even if the reach of Lopez-Mendozz were unclear, this Court had
concluded pror to Lopez-Mendoza that 2 defendaat could not use his mere identity
as a basis for a “poisonous fruit” claim. In Crews, 2 majority of the Court fonnd that
a defendant’s “face,” or appeatance, was not a suppressible fmit of an illegal arrest
Sce Crews, 445 U.S. ar 477 (Powell, J., joined by Blackmun, J., concuming), 477-79
(White, J., joined by Burger, C]J. and Rehnquist, J., concurring). Notably, Crews
involved a claim that 2 subsequent in-court identification of a defendant had to be
suppressed where the defendant’s identity was obtainéd through an unlawful arrest

See id. at 465.7

7 Since the principle that mere identity is not a suppressible fruit predates Lopez-
Mendoza, it is not surprising that three federal circuit coutts have held that the identity of a
defendant is not suppressible, without relying on Lopez-Mendoza. See United States v
Agas, 678 F.2d 1202, 1206 (4th Cir. 1982) (citing Crews for the proposition -that “‘thc
identity of defendants is not suppressible under the exclusionary rle”); United States_v.
Adegbite, 846 F.2d 834, 838-39 (2d Cir. 1988) (quoting Aias); Fatias-Gonzalez, 556 F.3d st
1185-86 & n.5, 1189 (concluding that the disputed language in Lopez-Mendoza was dicta,

{Continued...)
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As the court below recognized, see Pet App. A3, Crews also suggests that the
very nawure of DMV records precludes any application of the exclusionary rule.
Information that is in the possession of a public agency and has been compiled
independently of and ptor to an illegal stop is pot suppressible as the “fruit” of that
stop. See Crews, 445 U.S. at 475-77 & n.22 (plurality) (“The exclusionary rule enjoins
the Government from benefiting from evidence it has unlawfully obtained; it does not
reach backwatd to taint information that was in official hands pror to any illegality.”);
see also Bynum v. Upited States, 274 F.2d 767 (D.C. Cir. 1960) (cited with approval in
Crews, 445 US. at 476-77,'and Davis, 394 U.S. at 725-26 n4). Indeed, evidence
achady. in existence—and in the possession of the govermment—before any
putported illepality cannot be viewed as the frit of that illegality. After all, Fourth
Amendment interests in preventing the government from searching for or seizing
evidence cannot be implicated when the government already possesses the evidence.
See generally Hudson v. Michigan, 547 U.S. 586, 594 (2006) (since the knock-and-
announce rule for the execution of search warrants does not protect one’s interest in
preventing the government from seeing or taking evidence descrbed in the warmrant,

the exclusionary rule is inapplicable for a violation of the knock-and-announce rule).

(- .-Continued)
but still holding “that the exclusionary rule does not apply to evidence to establish the
defendant’s identity in a cdminal prosecution™).

11:51 Oct 24,2011 Jkt 067905 PO 00000 Frm 00102 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\67905.TXT SJUD1 PsN: CMORC

67905.070



VerDate Nov 24 2008

95
Finally, this case is plainly distinguishable from Davis, 394 U.S. at 721, and
Hayes, 470 U.S. at 811, as the court below also recognized. See Pet. App. A4-A5. In

both Davis and Hayes, the evidence suppressed came into existence only after the

unlawful stop or seizure, and as a ditect product of the unlawful conduct. Indeed, in
both cases, the police i!leéally detained defendants for the sole purpose of generating
their fingerprints, so that they could compare those fingerprints to ones found at
cdme scenes. See Davis, 394 U.S. at 722-23; Hayes, 470 U.S. at 812-13. Here, by
contrast, petitioner’s DMV records were not only in existence before the purportedly
illegal behavior, they were also in the government’s possession before that behavior.
And in both Davis and Hayes, the police were looking all along to generate proof that
the defendants had committed specific erimes that the police weze investigating; here,
by contrast, the police simply wanted to know the identity of a drver they had
stopped for playing music too loudly. See Pet. App. A4 (noting that the evidence in
Davis and Hayes “established defendants’ ‘identities’ as the perpetrators, but not their

‘identites’ in the sense relevant here”).

IIL._This case presents a poor vehicle for resolving any questions ahout the
scope of the exclusionary rule.

Because no court has yet decided if the police conduct at issue here was
unlawful, this case presents an especially poor vehicle for resolving any questions

about the scope of the exclusionaty rule.

-15.
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In fesponse to petitioner’s motion to suppress his DMV records, the People
-a.lleged that petitioner was properly stopped for playing loud music from his vehicle.
See Pet App. A39 (People’s Affirmation in' Response to the Defendant’s Omnibus
Motion); see also Pet App. A2 {noting that “[tJhe police stopped [petitioner] for
playing music tao loudly™).* The trial coutt, however, ruled only on the applicability
of the exclusionary rule, without reaching the question of the legality of the traffic
stop.

For this reason, even if this Court were to grant the petition for certiorari and
hold that DMV recotds are subject to suppression in the citcumstances presented
here, 2 remand would be ;cequired to determine whether the recotds should, in fact, be
suppressed. If the trial court concluded that the stop was lawful—and petitioner bas
not yet offeted any reason to hold otherwise—then the records would be admissible.

Thus, the question presented is not likely to be ontcome-determinative.

¥ Several provisions of the New York City Administrative Code in effect at the time
petiioner was stopped prohibited the operation of any sound-making device in, inter alia,
any vehicle operated on a public strect in a manner that cteates unreasonable noise. See
N.Y.C. Code § 24-220(2); § 10-108(a).

-16-
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CONCLUSION

For the foregoing reasons, the petition for 2 writ of certiorar should be denied.
Respectiully Subrnitted,

BY:

CATTLIN J. KALLIGAN*

General Counsel

CYRUS R. VANCE, JR

District Attomey, New York County

New Yotk County District Attorney’s Office
1 Hogan Place

New York, New York 10013

(212) 335-9000

* Counsel of Record

HILARY HASSLER
ALAN B. GADLIN
ALLEN J. VICKEY
Assistant District Attorneys, New York County
Of Counsel

October 7, 2010
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FINANCIAL DISCLOSURE REPORT Report Required by the Eitics
in Government Ac! of 1978
NOMINATION FILING (5 US.C.app. 5§ 101-111)
1. Person Reporsing (i name, first, middlc initia) 2. Coutt or Organization 3, Date of Report
Haltigan, CaitlinJ. D.C. Cireuit 10520t
4. Taite (Articio IM judges indicate active or senjor status, So. Repaort Type {eheck appropriste type) &, Reporting Period
rmagisirate judges indicate fill- of pont-me) A
Nominatien. Date 011052011 03012010
Circuit Judge - nominee Inftial Annuat Final o
[ 0 [ 1312010

Sb. [ Amended Report

8. 0n the baxis of the information contained En this Report mmd any
wmedifcations periafning thereto, it ity tn my opinion, in compliance

New York County District Atomney’s Office with ppplicablc laws ond regulations.

§ Hogan Place

New Yark, New York 10013

7. Chombers or Office Addeess

Reviewing Olfieer. Date

IMPORTANT NOTES: The instructions accompanying this form must be foliowed. Compiete oll parts,
checking the NONE bax for each pari where you have no reportable information. Sign on last page.

1. POSITIONS. (Reporting indisidual only; sce pp. 9-13 of filing instructions)
D NONE (No reportable posirions.)

POSIT F i NT!
1. General Counse! New York County District Anomney's Offiee
2. Adjunct faculty member Columbia Law School
3.
4.
5.

I1. AGREEMENTS. (Reporting imtividuat only; ree pp. 14-16 of filing inttruetions )
NONE (No reporiable agreements.}

DATE TH TERM:
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Date of Report

FINANCIAL DISCLOSURE REPORT Name of Person Reporting
Page 2 of 9 Halligan, Cuitlin J. 0110572011

HI. NON-INVESTMENT INCOME. (Reporing individust and spouse; see pp. 17:24 of fling instructione
A. Filer's Non-Investment Income

D NONE (No reporiable non-invesiment income.)

DATE SOURCE ANRTYPE
(yours. not spouse’s}
1.2010 New York County Disirict Attorney’s Office: salary $181.995.13
2.200% Weil, Gotshal, & Manges, LLP: prrmership income $1,152,645.00
3.2009 Columbia University; salary $6000.00

B. Spouse's Non-Investrzent INCOIRE ~ {f you were married during any porfion of the reperting year, complete this section,

{Dolizr amount nol required except for honorarla.)

D NONE (No reportable non-investinent income.}

DATE SOURCE AND TYPE
1.2010 Paul, Weiss, Rifkind, Wharton, & Garrison, LLF; paninership income
2.2009 Paul. Weiss, Rifkind, Whanten, & Garrison, LLP; parinership income
3.
4.
IV. REIMBURSEMENTS lodeing, food,

{FacHiades thas 1o ypoust and depandent children: ste pp. 24-27 of filing instructions.}

D NONE (No reportable reimbursements.)

SOURCE DATES LOCATION PURPOSE ITEMS PAID OR PROVIDED
1. Exempt
2.
3.
4.
5.
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FINANCIAL DISCLOSURE REPORT Neme of Ferson Reporiing Daie of Report
Page 3 of B Halligan, Caitlin J. 01/0572011

V. GIFTS. (mctuder thore 1o spouse and dependent chitdre; see pp. 38-1F of fling inatsetions.)

[:] NONE (No reportable gifis.)

SQURCE D IPTHH VALUE
. Exempt
2.
3.
4.
5

V1. LIABILITIES. nctuder thase of spouse and dependent childran; see pp. 32:33 of filimg instructions)
NONE (No reporsable liabilities.)

CREDITOR SCRY VALU DE
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FINANCIAL DISCLOSURE REPORT Name of Person Reporilng Date of Report
Page 40f 9 Hnlligan, Cuitlin J. 0110572011

VIL. INVESTMENTS and TRUSTS - income, value, mmasnetions (Ineludex thate of spouse and dependent children; sce pp. 34-60 of fiing instroctions)

I___] NONE (No reporiable incomne, assets, or fransactions.)

[— [N o nng

A B . D,

Deseription of Assets trcome during Groas value at end of Trnscions during reporting perind
(inehuding trust assets) reporting period reporting peciod
IR n [} i) 2 3 o) ]
Place “00" aftet cach asset Amount | Type(eg. | Vale Value Type fe.g Duie | Valse | Gain tdentivy of
Eexcmpe from prior dischosuve Codel | gy, e, Code? | Method bary, s, Monty - | Cotie 2 | Code 1 buyeriseller
A arint (¢34} Code 3 rederpion) Day G-P | (AB) G privawe
QW) tranmeiion)
1. HR-10Pion Exempt
2. Doubicline Total Retumn c Interest M T
3. Loomis Sayles Bond Fund D Interest L T
4, Vanguard Inflation Pratecsed Secusities A tnierest
5. Vanguard Tow) Bond Market Index c Interest M T
6. Vangoard REIT index A Dividend K T
7. Loomis Sayles Global Bond B Tntcrest
8. TCW Toml Renm None
9.
10, 481(x)Plan
1. PIMCo Total Rerom Fund D nterest L T
12, Vonguard Inflation Protected Seeurities A interest
13, Vanguard REIT Index c Dividend L T
1. Loomis Seykss Glotal Bond A Interesy
I5. TCW Toml Retum None
16.  Vangunsd Total Bond Marker Index A {Interest
¥7.  PIMCo Low Daration B Interest L T
1. Incorme Gai Godex: A =$1,000 o1 Yexs 551001 - 32500 €=$2.501 . 53,000 D =13,004 - 15000 Eatisali 350500 |
f5e¢ Cotumas Bt and Dy F 55000 - $100000 G =$100.004 - $4,000.000 Ht 25100000} - 85,000,000 H2 aMore thaa $5,000,000 !
2 Value Codey J=515000 00 len K 315,00 - 150,000 L 350,001 - $100,000 M =5100,001 - $250,000 i
85 Colamns C asd D) N =$250,001 - $500.000 028500001 - $1.0037100 PH§1,000,001 - 55,000,000 P2 43.000.001 - 523,000,000 !
3 a525,000,00t - $50.000.000 PémMont thag $50.000,000 i
3. Vator Methed Codes Q@ =Appraind R=Coqt {Rel Estaie Only) S aARTmoL T sCask Marknt |
{2 Cobums C) U <Book Valee V aOther W aEinnied ;
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FINANCIAL DISCLOSURE REPORT Name of Perton Reporting Date of Report
Page 50of 9 Hoatligan, Coitlia J. 01/05/2011
YIL INVESTMENTS and TRUSTS - incame, value, transacttons (fnctunter those of spouse ond dependent childnen; sce pp. H4-60 of fling i )

D NONE (No reporiable income, assets, or transactions.)
A B. c. T D. - :
Deseription of Avsety Yncome during Grous valve at end of Transactians during reponing period
{inciuding truat assers) seponing period reporting period
o @ [t (e 1) o) 3 “@ [&]
Phace "(X)" after cach asset Amount | Typefe.p. | Valve Vel Type (e Date | Value | Galr Taentiny of
exempt from prior disclasure Codel | gv.em, | Codel | Msthed buy, scll, Month- | Cotc2 | Code § bugerseller
AH L oriny [154] Code3 | mdcmption) Day | (P | AN (i privete
QW) transction)
18.
19. Brokerage Account
20.  Schwabd NY Muni Moncy Fund A Interest X T
21, Vangoard Muni Bood Intermediate Term E Interest
22, DFA US Large Co. Inst. D Dividend o] T
23, Vanguard Dividend Appreciation ETF C Dividend M T
24.  Vanguend Encrgy ETF A Dividend L T
25. DFA US Small Cap. Port. c Dividend N T
26. DFA Emcrging Markcr B Dividend M T
27.  DFA Intemalional Small Co. Pon. C Dividend M T
28, Dodge & Cox intemational A Dividend K T
29,  Vanguard Evrope Pacific ETF D Dividend N T
30. DFA US Large Co. Port, c Dividend
31, Vanguard Muni Bond Limited A nterest M T
32. Vanguand TIPS B Inicrest L T
33, Vanguard Inter-Tem T/E Adm b Tnterest o T
34,
1, Income Gin Calex: A a8t 0000l B eS1O01-52.500 €~82.50 - 33,000 DS 001 - $15000 Ex15001 - 35000
{See Cotumna BY a0d D F 520,007 - $100.000 G =5100,001 - $1.00,000 H1 »81.000.001 - £5,000,000 H2 Mo thaa $5,000,000
* Value Codes 1515.000 o lexs K=415001 - $30.000 L8500} - Sion0 M=S100.00; - $250.000
{Sex Calymes €3 24 D) N =$150,001 - $500.000 D.=S5M0) « $1,000.000 P3=81,000.01 . £5,000,000 18500001 - 25,000,000
P3 aF15000.001 » 558,000,000 P4 oMo tan 150,000,000
3, Vahie Maabed Codes Q=Apprisl R=Cast {Res! Estate Only) § wAsaciment T =Cask Matker
5% Column C2) U =Book Vahue V wOuber W wEmimaiad
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FINANCIAL DISCLOSURE REPORT Name of Persan Reporting Date of Report
Page 6 of 9 Hallignn, Caitlin J. 0140872011
&
VIL.INVESTMENTS and TRUSTS - incone, value, vansactions (Inctudes thase of spouse and dependent children: cee pp, 160 of filing instrucsions)
El NONE (No reportable income, assets, or transactions.)
T ) A, B, [ Y
Doscription of Assets Inoome during Gress value ar end of Traosaciions during reporting period
(incuing trust essess) reparting period reporting pericd )
n 2 n 2 133 2 ] 1) ]
Place "(X)" nfler each axset Amoum { Typeleg., Value Vahae Type (eg.. Dawe Volue Gain 1demity of
exempt from pror diszhsure Cooe ) | div.rent, | Code2 | Method bug, seif. Month . | Code2 | Cade | Buyerfselier
AH | oeiny (57} Cede3 | redemprion) Day | ;| (A il private.
QW Imnsaetion}
35. TRA
36, « Memwopofitan West Towal Reurn A Intercst 3 T
37.
38. RothIRA
39, - Metropolitan West Toal Retumn B Interest ] T
40.
41, 401(k} Plan #2
42. - PIMCo Total Renien A Interest
43. -T.Rowc PS Income A Interest
.
45. 401(x)Plan #3
46. - Dodge & Cox Stock Fund A Dividend
47, - PIMCa Total Retumn Inst} A Interest
48.
49. 529 Coticge Savings Ploan
50. NY's 529 Colt. Saving Prg Dircct Plan Aggr None K T
essive Growth Port
51, NY’s 529 Col. Saving Prg Direct Plan Infl None X T
~Prat. See. Poni
1 Tocoene Gain Cades. A =81 000 e B=$1.001 - 32,500 C=82.501 - $5000 235,001 - 15000 £31500; - $0.000
{5¢0¢ Colomny Bt amd DI} F =3.50,00 - $100.000 G =$100.001 « 34,000,000 H =$1,000,001 « £5,000.000 H2 aMare than 43,000,000
L Vaive Codes 4 a5¢5.000 or lewt K =$15,00i - £50,000 L =850,407 - 230,000 M =4100,004 - $250,000
{Sce Cotomax €t and DI} N =5250,001 - £900.000 03500001 - $1,200.000 P} <51,000001 - $5,000,000 P2 55,0000} - $25,000,000
P2 =$15.000.005 - $50.000.000 P4 nMors than $50,000.000
3, Valuc Methed Codes Quapprizl R =Cast (Read Extae Odly) S zAcessment T Caah Market
5ex Colem C2) U oBook Yalue V wQrhar W wEgimsted

VerDate Nov 24 2008  11:51 Oct 24, 2011 Jkt 067905 PO 00000 Frm 00111 Fmt6633 Sfmt6633 S\GPO\HEARINGS\67905.TXT SJUD1 PsN: CMORC

67905.079



104

FINANCIAL DISCLOSURE REPORT Ware of Peraan Reporting Date of Report
Page7of © Holligan, Caitlin J. oUD3201
VIL. INVESTMENTS and TRUSTS - income, vatue, tranpacrions finchides thoce of spouse and dependent chitdren; see pp. 3460 of filing instructions.y
D NONE (No reportable income, assets, or transactions.)
A 8. B 1
Description of Assets fncome during Groas vahue ot end of Tranuasddons during eeposting period
(inefuding trust assers) reporting period reporing pedod o
[0} @ o @ [ o ® | @ D)
Place *(X)" after cach naset Amovrt | Typeteg. | Value Vatoe Type (e.8, Dste | Valuz | Gain Identizy of 1
exempt from prlar disclosure Coded | div.renr, | Code2 | Meibad buy, self, Month - { Code2 | Code § buyerlsetier
Al orimy [224] Coded | redemption) Day | WP | AW GF privare
QW tansaction} i
52, NY's 529 Coll. Saving Prg Direct Plan Sm-(] None K T
3p Stock Ind Port
53, NY's 529 Coll. Saving Prg Direct Plan Valud None K T
Stock Ind Port
34,
55, Paul Weiss Rifkind Wharion & Gurrison C None M T
apital Account

VerDate Nov 24 2008

1. Incoms Gaia Codex A =51.0000¢ T3 D=81001 - 52,50 Cw32.501 - 55000 D=4500} - $15,000 E£#$1500 -$50.000 f
150c Columas Bt sad D4) F 45000} - $300.000 GwSI00.00t - 51,000,000 N1 =51,000.004 - £5.000.000 H2 =More thas $3.506,000 |
2 Vatoe Codes 3=315000 0t ke X £$15001 - 556,000 L o50,007 - $100.000 M=$100.001 - $250.000
(Sex Calunvu CF 34 D3} N =3250,001 - $500,000 O =3N0,001 - 33000000 P 31,000,001 - $3,000000 P2 255,000,004 ~ $25,000,000
P3 a325,000,008 - $50,000,000 P4 More than 330,001,000
3. Value Mahed Codes. @ =Appraisal R =Cam {Raal Emag Onlyy S mAscament T =Coh Markat
(Sex Golomn C2p U =Book Vales ¥ 2Ot W eEalimaz) ;
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FINANCIAL DISCLOSURE REPORT Name of Person Reporting Dote of Report
Page 8 of 9 Haltigaa, Caitlin J. 01/052011
VIIL. ADDITIONAL INFORMATION OR EXPLANATIONS. ¢tndienic pars of eporty

FINANCIAL DISCLOSURE REPORT Name of Person Reparting Date of Repart
Page 9of 9 Helligan, Caitlin J. 01052011
IX, CERTIFICATION.

T eerlify that slf information given above {inclading informatian pertalning to my spousz and minor or dependent children, if any) it
aeenrate, troe, and :vmplcle 10 the best of my knowledge and belict, and that any infortnation not reporied wes withheld beeause it met npplicoble statutory
Zisel

P

T fortber cortify that carncd income from outside = d the of gifts which have been reportcd are in
tompiiance with the provisions of § US.C.app. § 501 «t.. scq.,S us.c. 9 735.!, nnd Judm.-ﬂ Coference regulations.

— aghts_

NOTE: ANY INDIVIDUAL WO KNOWINGLY AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT MAY BE SUBJECT TO CIVIL
AND CRIMINAL SANCTIONS (5 US.C.upp. § 104)

FILING INSTRUCTIONS
Mail signed original and 3 additional copies to:

Committee on Financial Disclosure
Administrative Office of the United States Courts
Suite 2-301

One Cotumbus Circle, N.E.

Washington, D.C. 20544

VerDate Nov 24 2008  11:51 Oct 24, 2011 Jkt 067905 PO 00000 Frm 00113 Fmt6633 Sfmt6633 S\GPO\HEARINGS\67905.TXT SJUD1 PsN: CMORC

67905.081



106

Caitlin Halligan

VerDate Nov 24 2008

FINANCIAL STATEMENT
NET WORTH
Provide a complete, current financial net worth statement which itemizes in detail all assets (including bank
accounts, real estate, securities, trusts, in and other fi ial holdings) all lisbilities (including debts,
mortgages, loans, and other financial obligations) of yourself, your spouse, and other immediate members of your
household.
ASSETS LIABILITIES
Cash on hand and in banks 319 | 485 | Notes payable to banks-secured
U.S. Government securities Notes paysble to banks-unsecared
Listed securities—see schedule 399 { 437 | Notes payable to relatives
Untisted securities Notes payable to others
Actounts and notes reccivablc: Accounts and bills due
Due from relatives and friends Unpaid income tax
Duc from others Other unpaid income and interest
Doubtful Ecci;:ld‘;s;::c mortgages payable — soe 908 | 870
Real estate owned—sce schedule 050 | 000 | Chantel mortgages and other liens payablc
Real estate mortgages receivable Other debts-itemize;
Autos and ather personal propeny 40 1 000
Cash valuc-life insurance 31310
Other assets itemize:
529 College Savings Program — see schedule 151 | 482
Total Habilities 908 | 870
Net Worth 8| 054 | 844
Total Assets 963 | 714 | Total liabilities and net worth 81 9631 714
CONTINGENT LIABILITIES GENERAL INFORMATION
As gndorser, comaker or guarantor Are any assets pledged? (Add schedulc) NO
On leses oF contracts :crtcin)r"c;l; defendant it any suits or legal NO
Have you ever taken bankrupicy? NO

Legal Claims

Provision for Federal Income Tax

QOther special debt
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FINANCIAL STATEMENT
NET WORTH SCHEDULES
Listed Securities
DFA Emerging Markets Core Equity [ (DFCEX) $130,925
DFA International Small Company I (DFISX) $132,303
DFA US Large Co. (DFUSX) $585,607
DFA US Smaell Cap I (DFSTX) $385,162
Dodge & Cox International Stock (DODFX) $37,007
Doubleline Total Return (DBLTX) $103,762
Loomis Sayles Bond Retail (LSBRX) $98,350
Metropolitan West Total Return Bond | (MWTIX) $66,981
PIMCo Low Duration Fund (PLDDX) $84,341
PIMCo Total Return Institutional (PTTRX) $75,638
Vanguard Dividend Appreciation ETF (VIG) $217,660
Vanguard Energy ETF (VDE) $58,249
Vanguard Europe Pacific ETF (VEA) $267,459
Vanguard Interm-Term Tax Exempt Adm (VWIUX) $689,774
Vanguard Muni Bond Limited (VMLTX) $129,017
Vanguard REIT Index (VGSIX) $113,642
Vanguard TIPS (VAIPX) $97,170
Vanguard Total Bond Market Index (VBMFX) $126,390
Total Listed Securities $ 3,399,437
529 College Savings Plan (as of December 31, 2010)

Aggressive Growth Portfolio § 37,295
Inflation-Protected Securities Portfolio 37,093
Small-Cap Stock Index Portfolio 42,04
Value Stock Index Portfolio 35,053
Total Assets in 529 College Savings Plan $ 151,482

Real Estate Owned
Personal residence
Vacation home
Total Real Estate Owned

Real Estate Mortgages Payable
Personal residence (mortgage)
Vacation home (mortgage)
Vacation home (home equity loan)

Total Real Estate Mortgages Payable

$ 3,450,000
600,000

¥ 4,050,000

$ 409,267
411,498
88,105

$ 908,870
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Thank you.

Ms. HALLIGAN. Thank you, Senator.

Senator COONs. We stand in recess.

[Recess.]

Senator COONS. I call the Committee back into order.

I would like to proceed with our second panel of nominees for
consideration today, if we might. I would like to invite the three
nominees remaining to stand. Please raise your right hands, if you
would.

In case there is any question, Ms. Williams, Ms. D’Agostino, Mr.
Feighery, if you would, please, sir.

[Nominees sworn.]

Senator COONS. Thank you. Please be seated, having been duly
sworn. Let the record reflect each of the nominees has taken the
oath.

Now, each of you, in turn, will have the opportunity to recognize
your family and friends, and, if you so choose, to give an statement.

Ms. D’Agostino, starting with you, I would welcome you to ac-
knowledge family, friends, and give your statement.

STATEMENT OF MAE D’AGOSTINO, NOMINEE TO BE UNITED
STATES DISTRICT JUDGE FOR THE NORTHERN DISTRICT OF
NEW YORK

Ms. D’AGosTINO. Thank you, Senator. First of all, I would like
to thank you and Senator Grassley and the other members of the
Committee for the opportunity to be here this morning.

I am going to begin by recognizing a few people who could not
make it here today. My hometown, Albany, is under a blanket of
snow, as I believe are many other parts of the country.

But first and foremost, my mother, Teresa D’Agostino, is home
and, thanks to my brother-in-law, Bob, and my niece, Amanda, is
hopefully watching this on the Webcast. And I had three dear
friends who were essentially camping out at the Albany Airport to
try to get here and did not make it; Michael Kanig (ph), Lori
Shanks (ph), and Sean Casey (ph).

But with me today, I have my son, Ted, who is a junior in high
school at Trinity Pawling School; my sister, Sally; and, my brother,
Francis; and, my niece, April, very supportive of me my entire ca-
reer.

I also have two cousins, Linda Sciotti and Anne Noel Occhialino;
and, two friends, Emilio Garcia and Arete Sprio, who came last
night from San Antonio.

Other than being allowed to make those kind introductions and
to thank Senator Schumer for recommending me and the President
of the United States for this great honor of the nomination, and to
thank Senator Schumer for the very kind introduction, I have no
other statement, Senator.

Senator COONS. Thank you, Ms. D’Agostino.

Ms. Williams, would you like to acknowledge or recognize friends
or family and offer a statement?

[The biographical information follows.]
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UNITED STATES SENATE
COMMITTEE ON THE JUDICIARY

QUESTIONNAIRE FOR JUDICIAL NOMINEES
PUBLIC
1. Name: State full name (include any former names used).
Mae Avila D’ Agostino

2. Position: State the position for which you have been nominated.

United States District Judge for the Northern District of New York

3. Address: List current office address. If city and state of residence differs from your
place of employment, please list the city and state where you currently reside.

Office: D’ Agostino, Krackeler, Maguire & Cardona, P.C.
16 Sage Estate
Menands, New York 12204

Residence:  Latham, New York
4. Birthplace: State year and place of birth.
1954; Albany, New York

5. Education: List in reverse chronological order each college, law school, or any other
institution of higher education attended and indicate for each the dates of attendance,
whether a degree was received, and the date each degree was received.

1977 - 1980, Syracuse University College of Law; 1.D. 1980
1973 ~ 1977, Siena College; B.A. (magna cum laude), 1977

6. Employment Record: List in reverse chronological order all governmental agencies,
business or professional corporations, companies, firms, or other enterprises,
partnerships, institutions or organizations, non-profit or otherwise, with which you have
been affiliated as an officer, director, partner, proprietor, or employee since graduation
from college, whether or not you received payment for your services. Include the name
and address of the employer and job title or description.

VerDate Nov 24 2008  11:51 Oct 24, 2011 Jkt 067905 PO 00000 Frm 00117 Fmt6633 Sfmt6633 SA\GPO\HEARINGS\67905.TXT SJUD1 PsN: CMORC

67905.084



VerDate Nov 24 2008

110

1997 — present

D’Agostino, Krackeler, Maguire & Cardaona, P.C.

(formerly known as D' Agostino, Krackeler, Baynes & Maguire, P.C.)
16 Sage Estate

Menands, New York 12204

Partner

1991 — present

Albany Law School

80 New Scotland Avenue

Albany, New York 12208

Adjunct Professor of Trial Tactics and Medical Malpractice

1985 — 1990

Junior College of Albany

140 New Scotland Avenue
Albany, New York 12208
Instructor in paralegal studies

1981 - 1997

Maynard, O’Connor & Smith (now known as Maynard, O’Connor, Smith & Catalinotto)
Tower Place

Albany, New York 12203

Partner (1985 — 1997)

Associate (1581 — 1985)

1978 — 1980

Syracuse University College of Law

E.I. White Hall

Syracuse, New York 13244

Teaching Assistant — Legal Writing Program

Other Affiliations {uncompensated)

1990 - 1994

Siena College

515 Loudon Road

Loudonville, New York 12211

Chair of the Board of Associate Trustees (1993 — 1994)
Member of the Board of Trustees (1990 — 1993)

1991 - 1992

Albany County Bar Association
One Lodge Street, 2" Flaor
Albany, New York 12207
President
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1987 - 1990

Albany Law School

80 New Scotland Avenue
Albany, New York 12208
Member of the Board of Trustees

. Military Service and Draft Status: Identify any service in the U.S. Military, including

dates of service, branch of service, rank or rate, serial number (if different from social
security number) and type of discharge received, and whether you have registered for
selective service.

I have not served in the military. I was not required to register for Selective Service.

. Honors and Awards: List any scholarships, fellowships, honorary degrees, academic or

professional honors, honorary society memberships, military awards, and any other
special recognition for outstanding service or achievement.

Super Lawyers (2005 - 2010)
Outstanding Lawyers in America (1999 — 2010)
Best Lawyers in America (1999 —-2010)
Kate Stoneman Award, Albany Law School (2008}
- For professional excellence in fostering women in the legal profession
Family Friendly Award, Albany County Woman’s Bar Association (2001)
- Awarded to my Jaw firm for fostering family friendly policies
Daniel H. Mahoney Award in Trial Advocacy, Capital District Trial Lawyers (1998)
- For outstanding service in the art of trial advocacy
Benjamin Kuhn Award, Siena College (1995)
- For outstanding service to the Siena College community
Siena College Distinguished Alumnae Award (1995)
- For service to the Siena College community
Women of Excellence Award, Albany Chamber of Commerce (1995)
President’s Award, Albany County Bar Association (1992)
- For organizing Settlement Week program in the New York Supreme Court
Special Recognition Award, Albany Law School (1992)
- For serving as coach of the mock trial team from approximately 1985 — 1992
Young Lawyer Award, NYS Bar Insurance Negligence & Compensation Section (1989)

Syracuse University College of Law Honors & Awards
International Academy of Trial Lawyers Award

- For oral advocacy
Order of the Barristers Award

- For oral advocacy
Trial Lawyes’s Cup (1% Place), New York State Bar Association (1979 — 1980)
Team Member, National Mock Trial Champions (1979)
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9. Bar Associations: List all bar associations or legal or judicial-related committees,
selection panels or conferences of which you are or have been a member, and give the
titles and dates of any offices which you have held in such groups.

Associations
Albany County Bar Association

President (1991 - 1992)
American College of Trial Lawyers
Capital District Women’s Bar Association
International Academy of Trial Lawyers
New York State Bar Association

Chair, Trial Lawyers Section {1992)

Committees
New York State Continuing Legal Education Board (2003)
New York State Courts, Third Department
Judicial Screening Committee (1993)
Local Task Force to Reduce Litigation Costs and Delay (1996 — 1997)
United States District Court for the Northern District of New York
Magistrate Judge and Bankruptey Judge Merit Selection Panels (various years)
United State Bankruptcy Court for the Northern District of New York
Bankruptcy Court Public Liaison (approximately 2005 — present)

10. Bar and Court Admission:

a. List the date(s) you were admitted to the bar of any state and any lapses in
membership. Please explain the reason for any lapse in membership. -

New York (Third Department), 1981
There has been no lapse in membership.

b. List all courts in which you have been admiited to practice, including dates of
admission and any lapses in membership. Please explain the reason for any lapse
in membership. Give the same information for administrative bodies that require

special admission to practice.

United States Court of Appeals for the Second Circuit, 2008
United States District Court for the Northern District of New York, 1981

There has been no lapse in membership.

11. Memberships:

a. List all professional, business, fraternal, scholarly, civic, charitable, or other
organizations, other than those listed in response to Questions 9 or 10 to which
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you belong, or to which you have belonged, since graduation from law school.
Provide dates of membership or participation, and indicate any office you held.
Include clubs, working groups, advisory or editorial boards, panels, committees,
conferences, or publications.

Chair of the Board of Associate Trustees, Siena College (1993 — 1994)
Member of the Board of Trustees, Siena College (1990 — 1993)
Member of the Board of Trustees, Albany Law School (1987 ~ 1990)
Wolferst Roost Country Club (1931 — present)

The American Bar Association's Commentary to its Code of Judicial Conduct
states that it is inappropriate for a judge to hold membership in any organization
that invidiously discriminates on the basis of race, sex, or religion, or national
origin. Indicate whether any of these organizations listed in response to 11a above
currently discriminate or formerly discriminated on the basis of race, sex, religion
or national origin ejther through formal membership requirements or the practical
implementation of membership policies. If so, describe any action you have taken
to change these policies and practices.

In years prior to my full membership at Wolferst Roost Country Club, 1
understand women were not permitted to be full members. The policy changed at
about the time that I was admitted to full membership to the club, and I believe I
was the first woman afforded full membership. After representing a physician in
a medical malpractice case who was a member of Wolferst Roost Country Club, ]
discussed with him the fact that it was inappropriate for the country club not to
admit women as full members. 1 asked him to sponsor me for the full
membership, and he did. Since that time, women have been welcomed as full
members of the club. 1am aware of no other current or former discrimination by
the organizations of which I have been a member.

12. Published Writings and Public Statements:

a.

List the titles, publishers, and dates of baoks, articles, reports, letters to the editor,
editorial pieces, or other published material you have written or edited, including
material published only on the Internet. Supply four (4) copies of all published
material to the Committee.

Doctor File Should be Private, Albany Times-Union, Jan. 9, 2003 at D2. Copy
supplied.

Independent Medical Examinations in Personal Injury Actions, msurance
Negligence Compensation Law Section Journal of the New York State Bar
Association (Dec. 1989). Copy supplied.
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I searched my files and publicly-available Internet sources to create a response to
this question as comprehensive as possible, but there may be other published
material I have been unable to recall or identify.

Supply four (4) copies of any reports, memoranda or policy statements you
prepared or contributed in the preparation of on behalf of any bar association,
committee, conference, or organization of which you were or are a member. If
you do not have a copy of a report, memorandum or policy statement, give the
name and address of the organization that issued it, the date of the document, and
a summary of its subject matter.

In 1992, I served on the Albany County Democratic Task Force. We issued a
report making recommendations for the County Democratic Committee’s
structure. Copy supplied.

In approximately 1997, I served on a New York State Courts Local Task Force to
Reduce Litigation Costs and Delay. While I believe the Task Force issued a
report, I have not retained a copy.

While a member of the New York State Continuing Legal Education Board in
2003, I may have participated in approving reports as a member of the Board.
Due to the passage of time, [ have not retained records from my one year of
service on the Board and 1 do not have copies of any such reports.

Having searched my records and my memory, there are no other reports that |
prepared or to which I contributed that I recall or have been able to identify.

Supply four (4) copies of any testimony, official statements or other
communications relating, in whole or in part, to matters of public policy or legal
interpretation, that you have issued or provided or that others presented on your
behalf to public bodies or public officials.

None that I recall or have been able to identify.

Supply four (4) copies, transcripts or recordings of all speeches or talks delivered
by you, including commencement speeches, remarks, lectures, panel discussions,
conferences, political speeches, and question-and-answer sessions. Include the
date and place where they were delivered, and readily available press reports
about the speech or talk. If you do not have a copy of the speech or a transcript or
recording of your remarks, give the name and address of the group before whom
the speech was given, the date of the speech, and a summary of its subject matter.
If you did not speak from a prepared text, furnish a copy of any outline or notes
from which you spoke.

I searched my files and calendars as well as publicly-available Internet sources to
create a response to this question as comprehensive as possible, but there may be
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other speeches or talks I have given that I have been unable to recall or identify.
In particular, I have presented to CLEs on trial skills and in other areas when
asked to do so and I often present without notes. I also have sought to accept
invitations to speak at my college and law school, especially at career and ethics
programs, and I have not retained records of each occasion when I have done so.
All presentations took place in Albany, New York, except as noted.

Albany County Bar Association, CLE Program, April 8, 2010. 1 gavea
presentation entitled “Depositions from A to Z.” Outline supplied.

Albany Law School, Health Law Careers Forum, February 24, 2010. I spoke as
part of a panel on my practice in health law. Thave no notes, transcript, or
recording. The address of Albany Law School is 80 New Scotland Ave., Albany,
NY 12208.

Albany Law School, Health Law Careers Forum, November 11, 2009. I spoke as
part of a panel on my practice in health law. I have no notes, transcript, or
recording. The address of Albany Law School is 80 New Scotland Ave., Albany,
NY 12208.

New York State Bar Association, “Calculating and Proving Damages,” June
2009. I have no notes, transcript, or recording. The address of the Association is
One Elk Street, Albany, NY 12207.

New York County Lawyers Association (NYLCA), October 24, 2008 (New York,
NY). I participated in a “Masters in Trial” CLE demonstration to educate
attorneys about trial advocacy. [ was part of the defense direct/cross-examination
team. I have no notes, transcript, or recording. The address of NYCLA is 14
Vesey St., New York, NY 10007.

In 2008, I presented welcoming remarks at the U.S. District Court for the
Northern District of New York to a Second Circuit panel hearing oral arguments.
The text of my remarks is supplied.

New York State Academy of Trial Lawyers, “Turning Stalemate into Success—
Achieving the Best Settlement for Your Client,” May 2006. 1 have no notes,
transcript, or recording. The address for the Academy is 39 N. Pearl St., 6™ Floor,
Albany, NY 12207.

New York State Bar Association, “The People’s Law School,”” November 22,
2005. 1 was one of two speakers for a two-hour presentation covering civil
lawsuits. Although this program was recorded, the New York State Bar
Association advised me that it has not retained the tapes. The address of the
Association is One EIk Street, Albany, NY 12207.
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Albany County Bar Association, CLE Program, May 12, 2005. | pave a
presentation entitled “Depositions from A to Z.” 1 used the same outline as
supplied for my presentation on April 8, 2010.

Capital District Women’s Bar Association, CLE Breakfast, September 22, 2004.
1 spoke on a panel on the legal profession and family, including issues related to
maternity and family leave. 1 have no notes, transcript, or recording. News
coverage of the event is supplied.

New York State Bar Association, Presentation to the Torts, Insurance and
Compensation Law Section, September 2003. I have no notes, transcript, or
recording. The address of the Association is One Elk Street, Albany, NY 12207.

New York State Bar Association, CLE entitled “How to Try Damages,”
November 2002. I have no notes, transcript, or recording. The address of the
Association is One Elk Street, Albany, NY 12207.

Albany Law School Institute of Legal Studies, “Recent Development in Lead
Paint Litigation for Counties,” February 2002. [ have no notes, transcript, or
recording. The address of Albany Law School is 80 New Scotland Ave., Albany,
NY 12208.

New York State Bar Association, CLE entitled “How to Try an Accident Case:
For Novice and Experienced Attorneys,” Spring 2000. I have no notes, transcript,
or recording. The address of the Association is One Elk Sireet, Albany, NY
12207.

Albany County Bar Association, Memorial Ceremony, December 7, 1998. 1 gave
welcome remarks at a ceremony to honor attomeys and judges who had passed
away in 1998. I have no notes, transcript, or recording. News coverage of the
event is supplied.

Capital Roundtable, February 1998. I spoke on a panel about Albany’s major
industries and communities, specifically about the legal workforce. I have no
notes, transeript, or recording. News coverage of the event is supplied.

Albany County Bar Association, Judicial Portrait unveiling, September 14, 1997.
I introduced speakers at a ceremony dedicating portraits of two state judges. 1
have no notes, transcript, or recording. News coverage of the event is supplied.

New York State Bar Association Committee on Women, “Rainmaking” panel,
June 15, 1995. 1 gave remarks on a panel presented by NYSBA at Fordham Law
School. I have no notes, transcript, or recording. The address of NYSBA is One
Elk St., Albany, NY 12207.
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New York State Bar Association, CLE program, May 15, 1992. [ moderated a
program entitled “Anatomy of Trauma.” T have no notes, transcript, or recording.
The address of Association is One Elk St., Albany, NY 12207.

Albany County Bar Association, Celebration of Justice Edward S. Conway,
January 16, 1992, I presided over a program at the Desmond Americana honoring
New York Supreme Court Justice Conway. News coverage of the event is
supplied.

Siena College (Loudonville, NY), Symposium on “Issues in Contemporary
Ethics,” February 26, 1991. T moderated a medical ethics panel. [ have no notes,
transcript, or recording. The address of Siena College is 515 Loudon Road,
Loudonville, NY 12211.

Siena College (Loudonville, NY), Symposium on “Issues in Contemporary
Ethics,” April 5, 1990. I moderated a panel on a public sector ethics scenario. 1
have no notes, transcript, or recording. The address of Siena College is 515
Loudon Road, Loudonville, NY 12211.

List all interviews you have given to newspapers, magazines or other
publications, or radio or television stations, providing the dates of these
interviews and four (4) copies of the clips or transcripts of these interviews where
they are available to you.

I searched my files as well as publicly-available Internet sources to create a
response to this question as comprehensive as possible, but there may be other
interviews I have given that I have been unable to recall or identify. 1have
supplied a copy of each item listed®elow.

Pharmacy Officers Attack Investigator’s Motives, Orlando Sentinel, July 3, 2010
at B1.

Candidate’s Reputation Extends Past Albany, 4lbany Times-Union, June 30, 2010
at B3.

‘Fresh Voice” for U.S. Bench, Albany Times-Union, June 24, 2010 at D1.
Union Chiefs: Words Hurt, Albany Times-Union, May 18, 2010 at Al.
Helping Those Who Heal, Super Lawyers Magazine, September 2009 at 8.

Social Workers in ‘Torturous’ Case Are Ruled Immune from Lawsuit, New York
Law Journal, January 26, 2009, N.Y.L.J. 1 (col 4).

Pharmacists Sue over Steroid Case, Albany Times-Union, October 10, 2008.
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D’ Agostino Recognized for Seeking Changes, Expanding Opportunities for
Women in Law, Krackeler & Maguire Press Release, June 12, 2008.

Realizing Mae’s Potential, Siena News, Fall 2007 at 11.

Menands Law Firm Learning to Cope Without a Founding Partner, Business
Review, June 5, 2006.

Colleagues and Friends Mourn Death of Attorney, Albany Times-Union, May 18,
2006 at B6.

Mae D’Agostino, Esq. Included in 2007 “Best Lawyers in America” List,
Krackeler & Maguire Press Release, February 23, 2006.

Sex Case Teacher Chided in Court, Albany Times-Union, November 22, 2005 at
Bl.

Geise! Agrees to Rape Case Deal, Albany Times-Union, September 27, 2005 at
Bl.

Fired Teacher Charged with Rape, America, August 29, 2005 at 6.

The Nancy Grace Show, CNN, August 19, 2005.

At Large With Geraldo, Fox News Network, August 14, 2005.

Sex Scandal Teacher Turns Tables?, CBS News, August 5, 2005.

Media Frenzy Prompts Appeal, Albany Times-Union, August 4, 2005 at B1,
Anthony V. Cardona, Jr., Esq. of Delmar Named Partner at D’ Agostino,
}Z(gggl‘(e]er & Maguire P.C., Krackeler & Maguire Press Release, December §,

Legal Eagles to Help Colleagues Brush Up on Law in Half-Day Class, 4lbany
Times-Union, November 20, 2003 at B2.

Mae D’ Agostino, Esq. Inducted into Two Prestigious Trial Lawyers Societies,
D’Agostino, Krackeler & Maguire Press Release, November 7, 2003,

9/11 Put Searches in New Light, Albany Times-Union, June 27, 2002 at B3.

Catholic Church, Priest Sued, The Journal News {Wesichester County], June 22,
2002 at 1A.

Spaces, Albany Times-Union, December 2, 2001 at E1.

10
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Mother Wins a $720,000 Settlement in a Lead Poisoning Lawsuit, Associated
Press, October 17, 2001.

Lead Victims Get $720,000, Albany Times-Union, October 17, 2001 at B4.
Jury’s Verdict in Crash Disputed, Albany Times-Union, April 13, 2001 at B1.

Bili Passed in Silence Has Angry Voices Raised, New York Law Journal, August
10, 2000, N.Y.L.J. 1 (col 5).

Legal Barriers; African-American Lawyers Find Few Opportunities in Capital
Region Law Firms, Albany Times-Union, January 9, 2000 at G1.

Retiring State Justice a Champion of Faimess, Albany Times-Union, December
25,1999 at B1.

Ex-Student’s Lawsuit Dismissal Upheld, Albany Times-Union, December 19,
1999 at E13.

Courthouse Introduces Metal Detectors, Albany Times-Union, July 20, 1999 at
B4,

Judgments Shifting Toward Defendants, Albany Times-Union, June 20, 1999 at
Di.

Marketing Gives Law Firms a Case of Ad Nauseam, Albany Times-Union, March
7,1999 at 13,

Wounded Student’s Lawsuit Thrown Out, Albany Times-Union, August 12, 1998
at BI.

Women Advance in Law Schools, Aibany Times-Union, May 30, 1998 at B1.

Ex-D.A., Judge Chosen by Pataki, Wins Praise, New York Law Journal, May 28,
1998, N.Y.L.I. 1.

Women Can be Litigators and Still Have Time With Family, Capiral District
Business Review, April 24, 1988.

Verbatim, 4/bany Times-Union, February 22, 1998 at 11.
Jurist Recuses Self from Etkin Case, Albany Times-Union, August 8, 1997 at B4,

4 Split from Law Firm to Form New Practice, Albany Times-Union, July 2, 1997
at El.

11
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Local Lawyers, Albany Times-Union, February 5, 1997 at A7.
The Search for Excellence Ends Here, Albany Times-Union, June 15, 1995 at C7.

Lawyers Put Family Name on Shingle After Leaving Carter Conboy Posts,
Capital District Business Review, March 14, 1994 at 3.

Trashing the ‘Junk’ in Court, Albany Times-Union, July 25,1993 at Al.

Ex-Troopers Off the Hook in $40M Wrongful Arrest Suit, Daily Freeman, July 9,
1993.

Medical Privacy; Husband Sues Employers for Getting Wife’s Records, Albany
Times-Union, April 6, 1993 at Al.

DIJ’s False Arrest Suit Nears Trial, Albany Times-Union, December 12, 1992 at
B3.

150 Settlements Cut Court Calendar, 4lbany Times-Union, December 5, 1992 at
B3.

Judge Suspends Trials Five Days to Encourage Settlements, Albany Times-Union,
October 30, 1992 at BS.

Lawyers Race for Implant Lawsuits, 4lbany Times-Union, July 7, 1992 at C1.

Susan Tatro Talks Tough, Works Hard, Albany Times-Union, March 29, 1992 at
Dl.

Siena to Hold Ethics Symposium Thursday, A/bany Times-Union, February 26,
1992 at B2. ’

Jury Backs Staffers, Albany Med in Trial; Detention of a Mother at Issue, 4/bany
Times-Union, August 16, 1991 at B2.

Limitations of Juries an Endless Question, Albany Times-Union, May 5, 1991 at
AT.

Trial Lawyers Use Videotapes to Provide Evidence, Capital District Business
Review, April 29, 1991 at 15.

Litigator Shows Mettle in Emotion-Charged Cases, Capiral District Business
Review, February 25, 1991 at 10.

12
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Ethical Questions Topic of Siena College Forum, Albany Times-Union, February
18,1991 at B4.

Colonie Settiement Formalized, Albany Times-Union, December 12, 1990 at B3.

$725,000 Settlement Approved in Colonie, Albany Times-Union, October 12,
1990 at B12.

Physician’s Lawsuit over Physical Exams Targets State Regulations, Albany
Times-Union, June 29, 1990 at B12.

Symposium to Examine Ethics Issues, Albany Times-Union, April 3, 1990 at C2.
Law School Team to Defend Title, 4Albany Times-Union, January 31, 1990 at B6.

New York Lawyers Divided Over Need to Continue Their Education, Daily
Gazetre, January 8, 1990 at B3.

Final Lawsuit Dismissed in Murder of Woman, Albany Times-Union, October 4,
1989 at B7.

Mandatory Pretrial Claim Review Under Fire, Albany Times-Union, July 9, 1989
at Al.

AIDS Victim Sues Under Toxic Exposure Law, Albany Times-Union, July 7,
1989 at BI1.

Education on Trial; Mandatory Added Study Likely for Lawyers in State, Albany
Times-Union, April 17, 1989 at Al.

Cameras Still Issue in Court; Bar Group Seeks Longer Test Period, Albany Times-
Union, April 16, 1989 at BS.

Little League Coach’s Suit Dismissed; Law Students Win Regional Contest,
Albany Times-Union, February 14, 1989 at B4,

Albany Law Tearn Studies for Competition, Albany Times-Union, February 4,
1989 at D2,

Law Opens to Women, Albany Times-Union, September 5, 1988 at A1,
13. Judicial Office: State (chronologically) any judicial offices you have held, including
positions as an administrative law judge, whether such position was elected or appointed,

and a description of the jurisdiction of each such court.

I have not held judicial office.
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Approximately how many cases have you presided over that have gone to verdict
or judgment?

i.  Of these, approximately what percent were:

jury trials: %
bench trials: %
civil proceedings: %
criminal proceedings: %

Provide citations for all opinions you have written, including concurrences and
dissents.

For each of the 10 most significant cases over which you presided, provide: (1) a
capsule summary of the nature the case; (2) the outcome of the case; (3) the name
and contact information for counsel who had a significant role in the trial of the
case; and (3) the citation of the case (if reported) or the docket number and a copy
of the opinion or judgment (if not reported).

For each of the 10 most significant opinions you have written, provide: (1)
citations for those decisions that were published; (2) a copy of those decisions that
were not published; and (3) the names and contact information for the attomeys
who played a significant role in the case.

Provide a list of all cases in which certiorari was requested or granted..

Provide a brief summary of and citations for all of your opinions where your
decisions were reversed by a reviewing court or where your judgment was
affirmed with significant criticism of your substantive or procedural rulings. If
any of the opinions listed were not officially reported, provide copies of the
opinions.

Provide a description of the number and percentage of your decisions in which
you issued an unpublished opinion and the manner in which those unpublished
opinions are filed and/or stored.

Provide citations for significant opinions on federal or state constitutional issues,
together with the citation to appellate court rulings on such opinions. If any of the
opinions listed were not officially reported, provide copies of the opinions.

Provide citations to all cases in which you sat by designation on a federal court of

appeals, including a brief summary of any opinions you authored, whether
majority, dissenting, or concurring, and any dissenting opinions you joined.

14
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14, Recusal: If you are or have been a judge, identify the basis by which you have assessed
the necessity or propriety of recusal (1f your court employs an "automatic" recusal system
by which you may be recused without your knowledge, please include a general
description of that system.) Provide a list of any cases, motions or matters that have
come before you in which a litigant or party has requested that you recuse yourself due to
an asserted conflict of interest or in which you have recused yourself sua sponte. Identify
each such case, and for each provide the following information:

a, whether your recusal was requested by a motion or other suggestion by a litigant
or a party {o the proceeding or by any other person or interested party; or if you
recused yourself sua sponte;

b. a brief description of the asserted conflict of interest or other ground for recusal;

c. the pracedure you followed in determining whether or not to recuse yourself;

d. your reason for recusing or declining to recuse yourself, including any action
taken to remove the real, apparent or asserted conflict of interest or to cure any
other ground for recusal.

I have not served as a judge.

15. Public Office, Political Activities and Affiliations:

a. List chronologically any public offices you have held, other than judicial offices,
including the terms of service and whether such positions were elected or
appointed. If appointed, please include the name of the individual who appointed
you. Also, state chronologically any unsuccessful candidacies you have had for
elective office or unsuccessful nominations for appointed office.

I have not held public office. I have had no unsuccessful candidacies for elective
office or unsuccessful nominations for appointed office.

b. List all memberships and offices held in and services rendered, whether
compensated or not, to any political party or election committee. If you have ever
held a position or played a role in a political campaign, identify the particulars of
the campaign, including the candidate, dates of the campaign, your title and
responsibilities.

I have been a member of the Democratic Party. I have never held any political
office within the party. In 1991 and 1992, I served as a volunteer member of the
Albany County Democratic Task Force appointed by then-Party Chair Harold
Joyce. This committee was charged to evaluate the structure and operations of the
County Democratic Committee and to suggest a framework for the future.

15
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1 have been asked by New York State Supreme Court Judges to be on their
committees for re-election and 1 have agreed to do so. 1 have not otherwise
personally campaigned for any Judge. Ihave allowed at least six NYS Supreme
Court candidates to place my name on their letterhead as being a member of a
committee to re-elect. | believe I have assisted New York State Supreme Court
Justice Joseph Teresi in Albany County; NYS Supreme Court, Appellate
Division, Third Department, Justice Karen Peters; Candidate for New York State
Supreme Court Justice Rachel Kretzer; New York State Supreme Court Justice
Frank Williams in Saratoga County; New York State Supreme Court Justice
Thomas Mercure, Appellate Division, Third Department; and Presiding Justice of
the New York State Supreme Court Appellate Division, Third Department,
Anthony V. Cardona. There may be other judicial campaigns I have supported in
this way that I am unable to recall.

16. Legal Career: Answer each part separately.

a. Describe chronologically your law practice and legal experience after graduation
from law school including:

i. whether you served as clerk to a judge, and if so, the name of the judge,
the court and the dates of the period you were a clerk;

1 have never served as a clerk to a judge.
ii. whether you practiced alone, and if so, the addresses and dates;
I have never practiced alone.

iii. the dates, names and addresses of law firms or offices, companies or
governmental agencies with which yon have been affiliated, and the nature
of your affiliation with each.

1981 - 1997

Maynard, O’Connor & Smith
6 Tower Place

Albany, New York 12203
Associate (1981 ~ 1984)
Partner (1985 ~ 1997)

1997 - present

D’Apostino, Krackeler, Maguire & Cardona, P.C.

(formerly known as D’ Agostino, Krackeler, Baynes & Maguire, P.C.)
16 Sage Estate

Menands, New York 12204

Partner

16
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iv. whether you served as a mediator or arbitrator in aiternative dispute
resolution proceedings and, if so, a description of the 10 most significant
matters with which you were involved in that capacity.

Approximately six years ago T served on a three-member panel of
arbitrators that heard a case involving an automobile accident. The three
arbitrators, including myself, heard informal statements by the plaintiff’s
attomney and defendant’s attomey. As best I recall, we awarded
$25,000.00 to the plaintiff.

b. Descnibe:

i. the general character of your law practice and indicate by date when its
character has changed over the years.

I have practiced consistently in the area of defense litigation since I began
practicing law in 1981. Early in my career [ litigated motor vehicle
accidents and general negligence claims. In the last decade, my practice
has concentrated on cases with the potential for very high verdicts in all
areas of civil litigation but particularly in medical malpractice. These
cases include a number of brain-damaged infant cases and other personal
injury cases involving catastrophic injuries. Although my practice has
been almost exclusively in civil litigation, I handled two or three criminal
matters early in my career.

ii. your typical clients and the areas at each of your legal career, if any, in
which you have specialized.

My typical clients are physicians, hospitals, municipalities, construction
companies and personal injury plaintiffs. I have not specialized in any
specific area but I have had a concentration in the area of medical
malpractice.

c. Describe the percentage of your practice that has been in litigation and whether
you appeared in court frequently, occasionally, or not at all, If the frequency of
your appearances in court varied, describe such variance, providing dates.

Throughout my legal career, I have been an active litigator and have appeared in
court frequently.

1. Indicate the percentage of your practice in:

1. federal courts: 30%

2. state courts of record: 68%

3. other courts

4. administrative agencies; 2%
17

11:51 Oct 24,2011 Jkt 067905 PO 00000 Frm 00133 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\67905.TXT SJUD1 PsN: CMORC

67905.100



126

il. Indicate the percentage of your practice in:
1. civil proceedings: 100%
2. criminal proceedings:

d. State the number of cases in courts of record, including cases before
administrative law judges, you tried to verdict, judgment or final decision (rather
than settled), indicating whether you were sole counsel, chief counsel, or associate
counsel.

I believe [ have tried approximately 120 cases to verdict, all as sole counsel.

i. What percentage of these trials were:
1. jury: 100%
2. non-jury:

e. Describe your practice, if any, before the Supreme Court of the United States.
Supply four (4) copies of any briefs, amicus or otherwise, and, if applicable, any
oral argument transcripts before the Supreme Court in connection with your
practice.

1 have not practiced before the Supreme Court of the United States.

17. Litigation: Describe the ten (10) most significant litigated matters which you personally
handied, whether or not you were the attorney of record. Give the citations, if the cases
were reported, and the docket number and date if unreported. Give a capsule summary of
the substance of each case. Identify the party or parties whom you represented; describe
in detail the nature of your participation in the litigation and the final disposition of the
case. Also state as o each case:

a, the date of representation;

b. the name of the court and the name of the judge or judges before whom the case
was litigated; and

c. the individval name, addresses, and telephone numbers of co-counsel and of
principal counsel for each of the other parties.

1. Churchv. San Juan Construction Company, 285 A.D.2d 16 (3rd Dep’t. 2001),
affirmed by 99 N.Y.2d 104 (2002) New York State Supreme Court, Albany
County. Trial Judge: the late Joseph Cannizzaro; 2001

This case involved a then-8-year-old boy who became a ventilator dependent
quadriplegic following an automobile accident in which his mother had fallen asleep
at the wheel. Prior to the time that [ tried the case, there were three co-defendants. 1
was representing the guide rail construction company that had been involved in
installing guide rail on the New York State Thruway. The plaintiff’s mother fell

18
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asleep at a point on the highway where there was supposed to be another 100 feet of
guide rail but for some unknown reason, the defendant I represented did not complete
the length of the guide rail. By the time I was trying the case, San Juan Construction
Company was defunct and the owners had moved out of the country. Therefore,
had to try the case without any clients available 1o assist me. Three days before I was
to begin the case, three other co-defendants settled out for nearly $9 million dollars,
leaving my client as the sole remaining defendant. The case was highly emotional
and one of the most tragic cases in which I have been involved.

Prior to the trial, my law firm had made a motion for summary judgment, arguing that
the work that had been done by the guide rail construction company had been
approved by the project engineer and several years had passed before the accident.
On motion for summary judgment, we argued that the contractor could not be held
responsible for a job that had been approved, especially as the accident happened
several years after the approval. We were still waiting for a decision on that motion
at the time of trial.

My trial adversary was a very experienced trial attorney and he used the latest
computer generated technology to try to demonstrate how the accident happened. An
economist for the plaintiff had testified that it would cost approximately $60 million
to take care of the young man who had been involved in the accident. After
presenting the case to the jury, the jury ultimately returned a verdict of $6 million,
holding my client responsible for only 10%. As a result of the previous settlements
that had taken place and the application of New York State General Obligations Law,
my client was not required to pay any money to the plaintiff. This was true,
notwithstanding the fact that we had offered $2 million during the trial and it had
been rejected.

Opposing Counsel was Arthur Thorn, Thom & Gershon, 5 Wembley Court, Albany,
New York 12212, Tel: 518-464-6770.

2. Watrobski v. Carenet, Rubych, Mongano, Cheon, New York State Supreme Court,
County of Saratoga, Honorable Frank Williams; 2002

This was a brain damage infant case in which it was alleged that there was a fajlure to
appropriately treat a pregnant patient and a failure to respond to the patient’s calls that
she was having some bleeding at approximately 34 weeks gestation. There were
numerous questions of fact about what had transpired on the day that the infant
plaintiff was born. My physician clients maintained that they had told the mother to
g0 to the hospital but the mother maintained that she had been told to go to the
doctor’s office. When the mother arrived at the Carenet office, the obstetricians on
duty faced a very dangerous situation called a double footling breach in which the
infant is born feet first. This baby was delivered under the most difficult conditions
in my client’s busy medical office and the baby had profound injuries including
spastic quadriplegia, blindness and mental incapacity. After approximately a two
week trial, the jury found for my clients (the defendants).

19
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Opposing Counse! was William Ryan, Jr., Tabner, Ryan & Keniry, 18 Corporate
Woods Blvd., Albany, New York 12211, Tel: Telephone: 518-465-9500.

3. Beckv. Albany Medical Center, New York State Supreme Court, County of
Albany, Honorable Edward Conway; 1990

My client, a hospital technician, inadvertently gave a patient Technetium rather then
Thallium for a routine scan that was going to be done at the hospital. There was
absolutely no question that a syringe was mislabeled. The plaintiff in this case
claimed that as a result of being administered Technetium rather then Thallium, she
sustained over 100 urinary tract infections. [ argued that the Technetium was not
responsible for the urinary tract infections. The jury found that there was no
proximate cavse and returned a verdict for my clients (the defendants).

Opposing Counsel was Jerome Frost, 287 North Greenbush Road, Troy, New York
12180, Tel: 518-283-3000.

4. Bowery v. St. Peter’s Hospital, U.S. District Court, Northern District of New
York, Honorahle Thomas McAvoy; 1995

This case, tried to the U.S. District Court for the Northemn District of New York, was
to my knowledge the first case involving the Americans with Disabilities Act tried in
our District. One of the challenges in this case was to come up with an appropriate
charge to submit to the court based on the Act. The plaintiff claimed that he was
discriminated against because he had a seasonal disorder. My client, the employer,
claimed that he was terminated because of his attitude, poor behavior and poor work
habit. The verdict was for my client, St. Peter’s Hospital.

Opposing Counsel was Frederick P. Korkosz, 744 Broadway, Albany, NY 12207,
Tel: 518-813-5403.

5. Mosher v. Wilkins, New York State Supreme Court, County of Albany, Honorable
Michael Lynch, 2009

This case involved a patient who received an interscalene block for shoulder surgery.
There are known complications of interscalene blocks, but, in this case, once the
interscalene block was administered in the neck, the patient went into respiratory
arrest. This was a most unusual and unexpected complication. In order to adequately
defend the physician, it was necessary that I fully educate the jury on the spinal cord,
spinal column and all adjoining structures. In an important cross-examination, 1 also
exposed the plaintiff’s expert as someone who was not experienced in administering
interscalene blocks. Plaintiff’s counsel had argued that my client bad inadvertently
placed a needle directly into the spinal cord. The case was very challenging because,
while the plaintiff did recover from her respiratory arrest, she was left with a
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permanently clawed, dominant hand with chronic pain. The jury retumed a verdict in
favor of my client, the defendant.

Opposing Counsel was Gregory Mills, Mills Law Finm, 1520 Crescent Road, Clifion
Park, New York 12065, Tel: 518-373-9900.

6. Martz v, Staunton, New York State Supreme Court, County of Schenectady,
Honorable Vito Caruso; 2000

Plaintiff in this case alleged that a neurologist failed to appropriately treat a patient’s
epilepsy. At trial, I had to educate the jury on the disease of epilepsy and explain
why it was unusual for a seizure to take the life of an individual, as it did in this case.
The claim made in this case was that the treating neurologist did not appropriately
medicate the patient for his epilepsy and we had to do a survey for the jury of all of
the drugs used to treat epilepsy and educate themn on the limitations of treatment. The
jury found for my client, the defendant.

Opposing Counsel was David Taffany, Anderson, Moschetti & Taffany, PLLC, 26
Century Hill Drive, Latham, New York 12110, Tel: 518-785-4900.

7. Barber v. Stimpson, New York State Supreme Court, County of Warren,
Honorable Thomas Mercure; 1990

Plaintiff claimed that my client, a general surpeon in Glens Falls, New York, should
not have been performing a hysterectomy on a patient and that his performance of
this surgery caused the patient to develop a fistula, imposing a limitation on the
patient’s ability to live a full life due to urinary and fecal incontinence. Plaintiff
claimed that the physician nicked the bowel during the surgery. The jury retumed a
verdict for my client, the defendant.

Opposing Counsel was Peter Moschetti, Anderson, Moschetti & Taffany, 26 Century
Hill Drive, Latham, New York 12110, Tel: 518-785-4900.

8. Loika v. Uniled Parcel Service, New York State Supreme Court, County of
Albany, Honorable Joseph Harris; 1994

Plaintiff in this case had fallen while loading boxes as an employee of United Parcel
Service. He claimed that he suffered permanent and debilitating injuries that
prevented him from working. The trial court gave a charge stating that the Workers’
Compensation Board finding in favor of the plaintiff was evidence of negligence on
the part of the United Parcel Service. I argued strenuously that there was a different
standard of care between a Workers’ Compensation Board Hearing and a negligence
action, which required preponderance of the evidence. This was also the first case
where [ used surveillance to capture the plaintiff doing hard physical labor when his
own physicians were testifying that he was essentially unable to perform his daily
activities of life.
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Opposing Counsel was Daniel Santola, Powers & Santola, 39 North Pear} Street,
Albany, New York 12207, Tel: 518-465-5995.

9. Loughlinv. Len, New York State Supreme Court, County of Albany, Honorable
Paul Cheesman; 1988

This was a medical malpractice case in which a 51-year-old man was diagnosed by
my physician client with heart burn. Later that evening, the plaintiff’s husband died
of a massive heart attack at the age of 51 leaving small children and a wife. One of
the first experts called by the plaintiff’s counsel brought a file with him that had the
name of another physician. After discovering the name of that physician, I spent the
entire evening trying to gain information about the physician. I was able to contact
the Health Department in the State of Washington, and 1 learned that the expert who
was going to be called the following day had actually lost his license 1o practice in
the State of Washington as well as New York State. This information was not
known to the plaintiff’s attorney, and it became known to me only after 24 hours of
investigation during the trial. My resulting cross-examination called into doubt the
quality of plaintiff’s evidence. The jury found for my client, the defendant.

Opposing Counsel was Stephen Coffey, O°Connell & Aronowitz, 54 State Street,
Albany, New York 12207, Tel: 518-462-5601.

10. Malebranche v. Staunton, 21 Misc. 3d 1137(A) (2006). New York State
Supreme Court, County of Schenectady, Honorable Vincent Reilly; 2007

This unusual medical malpractice case pitied a physician against another physician.
Plaintiff, a well-known surgeon, claimed not to have been appropriately treated for a
stroke that he had suffered, with resultant neurological damages and an inability to
work as a surgeon. The case involved very complex questions about the appropriate
standards of care as they related to Heparin adminisiration. At the conclusion of the
plaintiff’s case, the trial court granted a directed verdict in favor my clients, the
defendants, finding that the plaintiff’s expert had not appropriately established a
violation of the standard of care. This case was appealed to the Appellate Division
and was reversed. See 46 A.D.3d 959 (3rd Dep’t. 2007). Just days before a
scheduled re-trial, however, the case was discontinued on the merits and with
prejudice.

Opposing Counsel was George Sarachan, Rosenblum, Ronan, Kessler & Sarachan,
110 Great Oaks Blvd., Albany, New York 12203, Tel: 518-464-0444.

18. Legal Activities: Describe the most significant legal activities you have pursued,
including significant litigation which did not progress to trial or legal matters that did not
involve litigation. Describe fully the nature of your participation in these activities. List
any client(s) or organization(s) for whom you performed lobbying activities and describe
the lobbying activities you performed on behalf of such client(s) or organizations(s).
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(Note: As 1o any facts requested in this question, please omit any information protected
by the attorney-client privilege.)

1 have had three major cases that did not go to trial involving alleged civil rights violation
against New York County Departments of Social Services, which I represented. These
cases were very challenging because in each of the cases, the weifare of children was
involved. In two of the cases, we won motions for summary judgment. In the third case,
we paid a settlement. Plaintiffs in each of the three cases alleged errors by the defendant
Department of Social Services that caused harm to children. The cases involved issues of
judgment and qualified immunity. Although, these cases did not go to trial, they were
factually complex and compelling. Each of these cases impressed upon me insight into
the civil rights of children in the custody of social services, foster parents and biological
parents, and the experiences of these individuals — positive and negative — in these
systems.

In 1992, 1 organized and managed Settlement Week in Albany County Courts. This was
a major initiative in which the New York Supreme Court for Albany County was closed
for trials for one week while each case on its calendar was mediated with volunteer
mediators. My work was recognized with the Albany County Bar Association
President’s Award.

[ have never performed lobbying activities for any client or organization.

Teaching: What courses have you taught? For each course, state the title, the institution
at which you taught the course, the years in which you taught the course, and describe
briefly the subject matter of the course and the major topics taught. If you have a
syllabus of each course, provide four (4) copies to the committee.

When I first graduated from law school I taught paralegal studies at the Junior College of
Albany. 1 no longer have an outline for that course.

From 1991 until 1997, 1 taught Trial Tactics at Albany Law School. I no longer have the
outline for that course. My assigned readings drew from the book Fundamentals of Trial
Techniques, by Thomas Mauet, and the students in the class mooted civil and criminal
cases during each weekly meeting.

Since 1998, I have taught a course on Medical Malpractice and Health Law at Albany
Law School. A copy of my outline is supplied.

Deferred Income/ Future Benefits: List the sources, amounts and dates of all
anticipated receipts from deferred income arrangements, stock, options, uncompleted
contracts and other future benefits which you expect to derive from previous business
relationships, professional services, firm memberships, former employers, clients or
customers. Describe the arrangements you have made to be compensated in the future
for any financial or business interest.
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Several years ago, my law firm settled a plaintiff's case. I structured a portion of my
legal fees so that during the four years that my son will be in college, I will receive
approximately $20,000 per year to use toward his college expenses.

21. Qutside Commitments During Court Service: Do you have any plans, commitments,
or agreements to pursue outside employment, with or without compensation, during your
service with the court? If so, explain.

If confirmed, T hope 10 continue to teach at Albany Law School, provided I can do so
consistent with full discharge of the obligations 1 would assume to the court.

22. Sources of Income: List sources and amounts of all income received during the calendar
year preceding your nomination and for the current calendar year, including all salaries,
fees, dividends, interest, gifts, rents, royalties, licensing fees, honoraria, and other items
exceeding $500 or more (if you prefer to do so, copies of the financial disclosure report,
required by the Ethics in Government Act of 1978, may be substituted here).

See attached Financial Disclosure Report.

23. Statement of Net Worth: Please complete the attached financial net worth statement in
detail (add schedules as cailed for).

See attached Net Worth Statement.

24, Potential Conflicts of Interest:

a. Identify the family members or other persons, parties, categories of litigation, and
financial arrangements that are likely to present potential conflicts-of-interest
when you first assume the position to which you have been nominated. Explain
how you would address any such conflict if it were to arise.

If confirmed, I would recuse myself from any case in which I had personal
involvement and, for a period of time as required by the code, from any former

client from my private practice.

In addition, my niece is a partner in a law firm in the Albany area and 1 would
recuse from any case in which she appeared or participated.

b. Explain how you will resolve any potential conflict of interest, including the
procedure you will follow in determining these areas of concern.

In each case, I would follow the federal recusal statutes and Canon 3 of the Code
of Conduct for United States Judges. I would recuse myself in any proceeding in
which my impartiality could reasonably be doubted.

24
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25. Pra Bono Work: An ethical consideration under Canon 2 of the American Bar
Association’s Code of Professional Responsibility calls for “every lawyer, regardless of
professional prominence or professional workload, to find some time to participate in
serving the disadvantaged.” Describe what you have done to fulfill these responsibilities,
listing specific instances and the amount of time devoted to each.

During the course of my career, | have always done pro bono work. I have represented
individuals in Social Security Disability claims. I have voluntarily lectured to staff
attorneys at Legal Aid. Most recently, this year, I was asked by a New York State
Supreme Court Judge to serve pro bono as guardian ad litem for an individual involved in
a complex civil confinement hearing as a potential witness. I spent approximately 20
hours on the confinement case.

26. Sclection Process:

a. Please describe your experience in the entire judicial selection process, from
beginning to end (including the circumstances which led to your nomination and
the interviews in which you participated). Is there a selection commission in your
jurisdiction to recommend candidates for nomination to the federal courts? If so,
please include that process in your description, as well as whether the commission
recornmended your nomination. List the dates of all interviews or
communications you had with the White House staff or the Justice Department
regarding this nomination. Do not include any contacts with Federal Bureau of
Investigation personnel concerning your nomination.

In February 2010, I met with a member of Senator Charles Schumer’s office to
discuss the possibility of applying for the judgeship on the U.S. District Court for
the Northern District of New York. On March 17, 2010, I submitted an
application for that position. On June 4, 2010, 1 interviewed with Senator
Schumer regarding the position. On June 11, 2010, I was interviewed by Senator
Schumer’s Judicial Nomination Commission in New York City. On June 21,
2010, I learned that Senator Schumer recommended me for nomination.

Since June 25, 2010, T have been in contact with pre-nomination officials at the
U.S. Department of Justice. 1interviewed with attorneys from the White House
Counsel’s Office and the Department of Justice on August 11, 2010. On
September 29, 2010, the President submitted my nomination to the Senate.

b. Has anyone involved in the process of selecting you as a judicial nominee
discussed with you any currently pending or specific case, legal issue or question
in a manner that could reasonably be interpreted as seeking any express or
implied assurances concerning your position on such case, issue, or question? If
so, explain fully.

No.

25
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FINANCIAL DISCLOSURE REPORT Aoy g
Rev, 12008 NOMINATION FILING (5 US.C. app. §§ 101-111)
t. Person Reposting (st neme, first, middle inirist) 2. Court or Organization . Date of Repory
D'Agostino, Mae A, U.S. Digirict Court, Northern District of New York 0929/2D10
4. Tigle (Article 11 judpes indicate sriive of senjor status; 5. Rrport Type {check appropriste type) 6. Reporting Perled
magisirate judges indicate full- or pant-time)
Nominstion, Daie 09/29/72010 010172009
District Judge niiel Anmoat Final ©
] 0 (. 0873172010
b, D Ameznded Report
‘1. Chambers or Office Address 8. Qn the brsis of the informatlon eonteined bt this Report and ary
modifications prrialning thereto, lt Iz, in my opioten, In campliznce
Mac A. D'Agostino with applicable laws and reguinitons,
A postino, Krackeler, Mayuire & Cardona, PC
:‘ﬁrsﬁ B s Restewing Offcer Date
IMPORTANT NOTES: The instructions accoppanying this forut muss be followed. Complete alf parts,
checking the NONE box for eacl pert where you lrave no rcporiadle informaiion. Sign on lost page.
1. POSITIONS. (&eporting indisiduat aniy; see pp 9-13 of filing insrructions.)
D NONE (No reportabie positions.)
POSITION E TION; 1T
I. Partner D'Agostino, Kracketer, Maguire & Cardona, PC
2,
3
4.
5.

1. AGREEMENTS. (Reporving individunl onty; see pp. 14-16 f ing instrucsione )
D NONE (No reportable agreements.)

DATE PARYIES AND TERMS

1. 05/01/2008 American | jonat Life A Co, d seith

for future payments of fegal foes camed

2. 69/04/2002 American Generaf Life Insucance Co., structured setttement for future payments of legel fees eamed
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FINANCIAL DISCLOSURE REPORT Name af Ferson Reporing Date of Repart
Page 2 of 8 D’Agostina, Mae A, 09/29/2010

L. NON-INVESTMENT INCOME. (Reporting individuat and apawse; see pp. 1724 of filing Insiructions.
A. Filer’s Non-Investmeat Income

D NONE (No reportable non-investment income.)

DATE SQURCE AND TYPE
{yours, nos spouse’s)
1.2008 Adjunct Professor Albany Law Scheol $3,200.00
1, 2008 D'Agostino, Krackeler, Baynes & Mapuire, PC $128,948.82
3.2009 Adjunct Professor Albany Law Schoot $3,200.00
4. 2009 D'Agosting, Krackeler, Maguir: & Cardons, PC $145,51809
5.200% American ional Life Co., d Ser -t $160,070.09

omey fee received

6. 2010 YTD D'Agostina, Krackeler, Maguire & Cardons, PC $100,041.00

B. Spouse's Non-Investment INCOME - ifyou were married during any poreion of the reparting year, complete 1his section,

(Dollar amount 1ot required cxcept for honoraria.j

NONE (No reporiable non-investment income.)

DATE SOURCE AND TYPE
I
2
3.
4.
IV. REIMBURSEMENTS . Todging, food,

{inctudes thos to spowse and deperdent children; sea pp. 25-27 of filing instructions.)

D NONE (No reportable reimbursentenss.}

SOURCE DATES LOCATION PURPOSE ITEMS PAID OR PROVIDED
1. EXEMPT
2, —
3 —
4
5.
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FINANCIAL DISCLOSURE REPORT Nemeof Persan Reparting Date of Repart
Page 3 of 8 D'Agostin, Mae A. 09/29/2010

V. GYFTS. (nctudes those 1o xpouse and depemdent chikdren; se pn 78-31 of filing fustractions.)

[T] NONE (No reportable gifts.)

SOURCE DESCRIPTION VALUE
1. EXEMPT
2,
3.
4
.

VI LIABILITIES. inctuder those of spause and dependens ehitdrens; see pp. 33-33 of fFing instructhons)
NONE (No reportable liabilities.)
CREDITOR DESCRIPTION YALUECODE

=
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X Date of Report
FINANCIAL DISCLOSURE REPORT Name of Persou Reparting i of Hepor
Page 4 of § DAgostino, Mac A. . 0912972010
VIL INVESTMENTS and TRUSTS - income, vatue, tronsactions (tueludes those of spouse and dependent children; see pp. 34-60 of fling Instructions)
D NONE (No reportable income, assets, or transactions.)
— . re - H TR I T . iy T T
Description af Asscis i Incomeduwing ' Grossvatue srendof Transaetions during reponing period
| (inchuding trnt assets) i reponingpedod  j  reponing period
i T Tl [} @ [G) @ T m @ [5)
Place "{XY" after each asset Amount | Type {e.g. Value - Vake Type (eB. Due | Volue | Gain dentity of
i exemys from prior disclosure Codet div,rest, [ Code? . Melbad buy, sell, Month- | Code 2 ' Code 1 buyerselter
i AR oy (P} | Coded | sedemption) Day | g0y AE) (if private
b _J @w | ! i transaction) _|
1. Vanguard Prime Money Market A | Dividend M T Exempt
2. ey Bank Money Market Cheeking A Inicrest M T
). Brokerege Accoum
4, Fidelity Diversified Internationat (FDIVX) | A | Dividend ¥ T
5. Sparan 500 Index Fid Adv Class (FSMAX)! A | Dividend ] T
6. Fidclity Cash Reserves (FDRXX) A | Dividend J T
7. Fidelity Contrafund (FCNTX) A | Dividend 3 T
8. Fidelity GNMA Fund (FGMNX) A | Dividend ] T
9. Fidelity Low Priced Stock (FLPSX} A | Dividend s T
10.  Fidelity Stratepic Income (FSICX) A Dividend J T
11 Fidelity Setec1 Med Eap&Sys (FSMEX) A | Dividend ] T
12, Anisan Mid Cap Value {ARTQX) A Dividend 3 T
3. Columbin Vel and Restruct Ct Z (UMBIX) A Dividend 3 T
14, Oakmark Inimst Small Cap 1 {OAKEX) A | Dividend J T
15, Perkins Mid Cap Value CL } (JMCVX) A Dividend I T
16, Janus Overseas Fund CL T (JAOSX) A | Dividend 3 T
17, PIMCO Low Dur CI D (PLDDX} A Dividend 3 T
* }Income Gain Codes: A =31,000 or teas B 33,001 - $2,500 € =520t - 35,000 Dw53.001 - §15,000 E =515,00! - 50,000
i {8ce Columns B and D4} F 2530001 - $300.000 G =~$100,00] - £1,000,000 H) =£1,000,00} - $5,000.000 112 »More tan, 53,600,000
! 2 Vale Codes $ 815,000 or ey K =$15,001 - $50,000 L =£50,00% - $100,000 M =£180,001 - 150,000
{Sex Columns C1 and D3) N =1250,001 - $300,000 O =£500,001 - £} ,000,00¢ P1=51,000,00 - $5,000,000 P2 55,000,001 - $25,000,000
{ P3=315,000.001 - $40,000,000 P# =More than 50,900,000
4 3 Value Method Codes Q =Appraisat R =Coxt{Reat Eslate Ouly) S «Assesumem T ~Coah Marker
(Sce Cotoma €2} U ~Hook Vshe ¥V =0iher W wErtimated
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FINANCIAL DISCLOSURE REPORT | Rame of Person Reparting Date of Report
Page 5 of 8 D*Agosting, Mac A. 0912972010

VII, INVESTMENTS and TRUSTS —income, walue, ransacrions (tnciudes thase of sposse and dependent ciritdrert; se¢ pp. 34-66 of filing instructions,)

D NONE (No reportable income, assets, or transactions.)

. B - c oo

E Description of Assels Incame during Gross vahie st end of Transactions dyring reporting periad
| {including trast assets) repontingperiod | weportingperiod o SR —
. m @ @ m e To (4 TS
H Pince "(X)" afier each asset Amount | Type (e | Vohe Value Type (e Datc | Value © Gain 1deniity of
| exemp from prior disslosure. Coded | giv.rent, | Codel | Method bay, sel, Month- | Code2 | Coded buyer/salier
; (A-Hy orint) O-P) | Codel redemption) Day OB [ Al (if private
i l } L @w i uznsaction)

18, PIMCO Invest Gr Corp Bond D {PBDDX) A Dividend J T

19.  PIMCO Gib Strat B4 CL D (PGSDX) A Dividend I T

20, SSGA Emerging Markets (SSEMX) A Dividend 1 T

2).  Core Money Market A Intcrest H T

22, A0i{k) Plan ¥}

23. -MFSBond Furd - A A Dividend

24, -MFS Toial Retum Fund - A A Dividend

25, -MFS Money Market Fund A Dividend

26. -MFS High Income Fupd - A A Dividend

27. -Massachusetts Investors Trust - A A Dividend

2R, -MFS Intemalional Value - A A Dividend

29, -MFS Core Equity Fund - A A Dividend

30. -MFS Conservative Alloc Fd - A A Dividend

3. -MFS Growth Fund - A A Dividend

32 -MFS Mid Cap Value Fund - A A Dividend

33.  -MFS International New Discovery - A A Dividend

34, -MFS Global Equity Fund - A A Dividend
' 1. Income Gain Cades: A =$3,000 or lexs B +51,00¢ - $2,500 € ~52,501 - $5,000 D =§5,001 - 15,000 E $15,001 - £30,000
| (Ses Columns BY und D4) ¥ =540,001 - $100,000 G =5100,001 « $1,000,000 1 =51,000,001 - $5,000.000 §52 wMore. Ban 55,000,000

2, Value Coden 515,000 orJess X 315,001 - £50,000 1 530,001 - $100,000 M=$100,001 - $260,000
| {Sec Cohamme €1 axd DY) N~52500} - $300.000 ©.=5500,001 - $1,000.000 P1L~51,000,00} - $5,000,000 P2 %§5,000,001 ~ 524,000,000
P3=525,000,001 - $56,000,000 Pa-Morm dun $40,000,000

1 3. Vahue Methad Codes Q=Appriast R =Cost (Read Erwte Oniy} S=Aucmen TCuh Marker
1 (See Column C2) UeBook Vatue V =Other W nEstimessd
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FINANCIAL DISCLOSURE REPORT Name of Ferson Repaning . Date of Repart

Page 6 of 8 ) D'Agastino, Mae A. 09/29/2010
VIL INVESTMENTS and TRUSTS - income, vwine, monsactions (ncludes those of spouse ard dependent chitdpen; see pp. 3460 of fifing insrruceions)
‘:l NONE (No reportable income, assels, or fransactions.)
r S T B c I D
1 Descripiion of Assels ! ncome during. i Gross value at end of Transactions during reparting petiod

(including wusl asseis) Teponting penod » reponting period L . -
i (8] a [0 @ [$}] £ 0 @ | 33
{ Place (X)* afler eachasset Amount | Type(e.g. | Vae Value Type (et Date | Vake | Gain Tdentity of
: exempt from prior disclosure Codel { div,rem, | Code2 | Method bay, self, Months | Code2 | Coded buyeriszller
! AH G arimy O-P) Code 3 redempion) Day 4P} AR {if private
; QW) [ ! ransaction}
i -

35, 40{k) Plan 42

36. -JPM Mag Bekd Sl A Dividend M T

37, -Principal Sm Cap S&P 600 Indx Inst A Dividend K T

38, -RAgWrth Tt RinBd} A | Dividend M T

39. -MSIF MdCap Gr 1 A Dividend K T

40, ~Thrabrg Intt Vai i A Dividend L T

41, -Vigrd Se) ValInv A | Dividend X T

42, -DWS Inst Eq 500 tndx fnst A Dividend L T

43, -Vngrd Trgt Rirmt 2070 A | Dividend L T

44, -Morlcy Stable Val VI A Dividend M T

45.  -Vngrd Divd Gr fnv A Dividend L T

46, Vanguard LilcStrategy Mod Gr - IRA A Dividend H T

47, Vanguard Gr & Inc - Cusiodial Acet A Dividend 1 T

48.  Prudential Annuily {inherited) D Intecest L T
74, Incame Gain Codes: A 2$1,000 ot besz B =51,001 - $2,800 €=52,501 - $3.000 D ~35.001 - 13,000 E-$15,001 - 30,000
: {Scc Coluovu D'# and D4} F=550,001 - $00,000 € #$1060,001 - $4,000,000 i =51,500,001 - §.5,000,000 12 =More dhan £5,000,000
« 2 VakgeCodes. F=515,000 of kesy K =515,001 - $30.000 L =330,00) - £100,000 M =$100,00t - $280,000
i {See Columny Cf and D3y N=5250,001 - $300,000 © #5500,001 - §1.000,600 P =$3,000,001 « $5,000,000 P155,000,001 - £14,000,000
H P3 =$13.000,001 - $30,000,000 P4 wMore than $30,000,500

3, Valoc Method Codex Q=Appraiuat RCost {Reat Estie Oy} S oArsement T <Cath Murket
(Set Colurm €2) U =Book Value V=trher W =Enimated
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Name of Persan Reparting Dsie of Report

FINANCIAL DISCLOSURE REPORT
Page 7 of 8 D*Agosting, Mac A 0972012010

VIII. ADDITIONAL INFORMATION OR EXPLANATIONS. (indicate part of Report)

FINANCIAL DISCLOSURE REPORT | MermsfZauoRepertag BusafRepert
Page Bof8 D*Agarilag, Maz A conatn
IX. CERTIFICATION,

Lcentily thut sl Inforetation plvex sbove (focluding Infoeranthrs perinloing & my 4 mloor o 84 ffails olary

wcrurate, s, aod complota tn the hest of oy koorradgs and bellef, and that uny
grovhlons prrmiiting nen-dlilosure.
st sarmed izcams frum cutade covplayosent sud bonemerts and tho acoeptaace of gl \vlskh have besa repartrd e fn

¥ Cartheer caqtilly thal
camphisncr witb the proviians aTS US,C. ¢pp, § 301 ek #eq, 8 US.C § T30, and Judlels) Confervace

/4 /m

NOTEs ANY INDIVIDUAL WHQ KNOWINGLY AND WILFULLY PALSIFIES 0it VATLS T0 ¥ILE TH{IE RIFCRT MAY B SUSIRET TOCIVIL
AND CRYMINAL SANCTIONS {3 UEC. agp. §104)

FILING INSTRUCTIONS
Mail signed arigins! and 3 edditions] copies to:

Commitice on Finenclal Disofosure
Administmtive Offica of tha United States Courte
Sultz 2-301

One Colambus Clecle, N.E,

Washlngton, D.C. 20544
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FINANCIAL STATEMENT Mae D'Agostino
NET WORTH
Provide a complete, current fi ial net worth which itemizes in detail all assets (inctuding bank accounts,
real estate, securities, trusts, i and other fi ial holdings) all liabilities (including debts, mortgages, loans,
and other financial obligations) of yourself, your spouse, and other immedi bers of your household.
ASSETS LIABILITIES
Cash on hand and in banks — see schedule 308 | 699 | Notes payable to banks-secured
U.S. Government securities Notes payable 1o banks-unsecured
Listed sccurities—see schedule 906 | 732 | Notes payable to refatives
Unlisted securities Notes payable to others
Accounts and notes receivable: Accounts and bills due
Duc from relatives and friends Unpaid income tax
Due from others Other unpaid income and interest
Doubtful ::5::] ::‘I:aetc mongages payable—primary o5 850
Real estate owned—see schedule 540 | 000 | Chattel mongages and other liens payable
Real estate morigages receivable Other debis-itemize:
Autos and other personal property 501 000
Cash value-life insurance
Other assets itemize:
- Annuity 21 500
- Structured settlements — sce schedule 164 100
Total liabilities 951 450
Net Warth 1] 965{ 38
Total Assets 21 061 (3] | Total liabilities and net worth 2 061 031
CONTINGENT LIABILITIES GENERAL INFORMATION
As endorser, comaker or guarantor Are gny assets pledged? (Add schedule)
on feases or coniracts NO
Legal Claims :\cr:u):;\; a defendant in any suits or legal NO
Provision for Federal Income Tax Have you ever taken bankrupley? NO
LDlhcr special debt
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FINANCIAL STATEMENT
NET WORTH SCHEDULES

Listed Securities
Brokerage Account:
Fidelity Diversified International $ 2,499
Spartan 500 Index Fund Adv Class 7,804
Fidelity Cash Reserves 1,806
Fidelity Contrafund 6,730
Fidelity GNMA Fund 7,042
Fidelity Low Priced Stock 3,843
Fidelity Strategic Income 7,268
Fidelity Select Medical Equip & System ) 3,355
Artisan Mid Cap Value 3,941
Columbia Value and Restructuring CL Z 4,737
Qakmark International Small Cap [ 3,622
Perkins Mid Cap Value Fund Class T 4,083
Janus Overseas Fund Class T 2,061
PIMCO Low Duration Class D 8,620
PIMCO Investment Grade Corp Bond CL D 7,159
PIMCO Global Advant Strategy Bond CL D 3,292
SSGA Emerging Markets 2,150
Core Money Market 865
401(k) Account:
Thomburg Intl Val I 76,737
Prnepl Inv S&P Sm Cap 600 Index Fund 35,565
MSIF Mid Cap Growth 1 32,232
Vanguard Select Value 43,646
DWS Inst Equity 500 Index Inst 65,492
Vanguard Dividend Growth Inv 60,056
Vanguard Target Retirement 2010 71,817
JPM Mrig Bekd Sel 137,862
Ridgeworth Total Return Bd I 157,430
Mrly Stbl Val VI 124,588
Other Holdings:
Vanguard LifeStrategy Moderate Growth Fund 12,466
Vanguard Growth & Income Fund (custodial account) 7,964

Total Listed Securities § 906,732
Real Estate Owned
Primary residence § 440,000

Time Share 100,000

Total Real Estate Owned $ 540,000

Structured Settlements

AlG annuity (payment of $134,465 on 6/13/18) (current est.) $ 90,600

American Home Assurance (4 yearly payments
of $20,000, beginning 08/12) (current est.) 73,500
Total Structured Settlements $ 164,100
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AFFIDAVIT

I, Mae A. D’Agostino, do swear that the information provided in
this statement is, to the best of my knowledge, true and

accurate.
(Sedaber V. 20/0 %/%
’ (DATE) 7 (NAME) 14
/ﬁ@gﬁ%@)v_
(NOTARY)
KATHLEEN H. ROGERS

Notary Public, State Of New York
No. 01R06084380
Qualified in Albany County a
Commission Expired Decembar 2, 20 /&
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Mae A. D’Agostino

January 5, 2011

Honorable Patrick J. Leahy
Chairman

Compmittee on the Judiciary
United States Senate
Washington, DC 20510

Dear Mr. Chairman:

[ have reviewed the Senate Questionnaire I previously filed in connection with my
nomination on September 29, 2010, to be United States District Judge for the Northern
District of New York. I certify that the information contained in those documents is, to the
best of knowledge, true and accurate,

I am also forwarding an updated net worth statement and financial disclosure report as
requested in the questionnaire. I thank the committee for its consideration of my
nomination. :

Sincerely,

v
By: /%/Z//f%///

Mat A. D’%@stino

MAD/kbr

Enclosure

Ce:

Senator Charles E. Grassley
Ranking Member
Committee on the Judiciary
United States Senate
Washington, DC 20510
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OIS FINANCIAL DISCLOSURE REPORT Hepert Requied by the i
Rew. 112004 NOMINATION FILING {5 U.S.C.app. §§ 161114
R, Porson Repinrtlng (last name, irst, middlc ingiat) 1. Canyi or Orgxnization 1, Irate of Repart
T'Agosting, Mac A. VLS. District Conrt, Norlhern Disrict of New Yark 01705204 ¢
4, Filde (Article Ui judges indicate active or seninr stams; §a, Repurt Type (cheek approprisic type) 6. Repurting Period
magistane juilyes dicatc sl or pare-tioe)
Nonmiuativs, Date MmN 01/01/2010
District dndye Jient Arnot Fowl t
D D D 12130701}

Sb. D Anended Repmi

7. Chombers ov (fice Address . On the bashs of the fuformaiton conesined In this Report and any

modifications pertadning iheretn, 1t Is, 18 iy opinlon, in complfance
Mae A. D'Agesting with upplicadti Iasws snd ropulaions,

D Agostine, Krackeler, Maguire & Cundoas, PC
16 Sage Estates.

Albuny, NV 12204 Reviewlng Ofeer, Dte.

IMPORTANT NOTES: The inssructions nccampanying this forin must be fullawed, Complete all parts,
checking the NONE box: far cach part where yuis have na reportable nfarmatlon, Sige on last page.

Y. POSITIONS. (neporsing individuat onty: see p. 9-43 of fling inssemctions.j
D NONE (No reportable positions.)

POSITION NAME OF ORGANIZATION/ENTITY
§. Porincy Dr'Agasting, Kruckeler, Maguire & Cardona, PC
2.
1.
4.
5.

11. AGREEMENTS. (Reponthoy indivtdunt onie; sce pp. Fdod6 af fiftug instenctian}
D NONE (Nu reportuble agreements.)

DATE PARTIE
1, Q57012008 American \ Life A Co, d for foture payments of Jegol lees camed
2. 00/04/2002 Amcriean Genoral Life Insneance Co., sructared scitfenient for fafare payments of legal fees comed
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Date of Report

FINANCIAL DISCLOSURE REPORT [ Keneof vernn oo

Page 2 of B D Agostiny, Mac A, 011512011

I1Y. NON-INVESTMENT INCOME. (Reporing individust omt spasse: vee yp 17-2 of filing instrasctinns )
A, Filer's Non-Investment Income
D NONE (No reportable non-investment income,)

DATE SQURCE AND TYPE
{yours, not spouse's)
1. 2009 Adjunct Professor Albany Law Schont $3,200.00
2.2000 D*Agostine, Krackeler, Maguire & Cardona, PC $145,538.00
3.2009 Ametican ional Life A Co., f Seith - atl 3100,070.00
omey fet reveived :
42010 D'Agosting, Krackeier, Maguire & Cardena, FC $564,158.00
B. Spouse*s Non-Tnvestment YNComce « iy were mareied diritg uny poctian of the reporting yest, couplete I sectiom,
{Duflur anis wot requived cxeep for bavornria.}
NONE (No reportable non-investment income.)
DATE CEAND P
1.
2
EN
4
IV. REIMBURSEMENTS .. ion, bodging, foud,
Dschudes thosir tesxpoatse sowd dependent childpen; sce py. 2527 of fling insoructione.)
D NONE (No reportuble reimbursements.}
SOURCE DATES LOCATION PURPOSE ITEMS PAID OR PROVIDED
1 EXEMPT
2
3
a
5.

11:51 Oct 24,2011 Jkt 067905 PO 00000 Frm 00154 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\67905.TXT SJUD1 PsN: CMORC

67905.121



147

FINANCIAL DISCLOSURE REPORT Nawe of Prrson Repurilig e of Repart
Puge 3 0f 8 W Agusting, Mo A, 010502011

V. GIFTS. thuchudes those to spause nind depesident chilirens see pp. =31 af fling instrontinis.

D NONE (No reportable gifts.)

SOURCE DESCRIPTION VALUE
I, EXEMPT
2.
3.
4.
5.

V1. LIABILITIES, fructues thase af spouse and dependent chitdren; see pp. 3133 of fiflug Instenctlons }

NONE (No reportable fiabilities,)

CREDITOR DESCRIPTION VALUE CODFE
L
2
3.
4.
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Neme of Yervon Reportiug

D'Agostinu, Mac A,

Pute ol Report

WSOt

VI INVESTMENTS and TRUSTS —incame, eatue, transacrions (netindes thase of spose and dependent childeens see pp, 314-00 of fling instroeitons,)

D NONE (No reportable income, assels, or ransactions.}

(See Catunn C2)
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ke Value

W wE.qinvded

i LT e e - e e .
Description of Asets i Incomo during Grose vatue ot end of Veauspesions during reporting petiod
{including bruxt assels) t_Feporling period f‘l’?‘,‘f‘*’?i‘f“_, o . o e
U B oy T [0) o] Gy W &)
Piace ()" atler cach agsct samonnt | Typeteg, | Vahe @ Vol Typefods © D Vahe ! Gaoln Hewtity of ‘
cxznipit frons prior disclosne 1Cede b | iy, comt, | Code2 | Mehad tmy,sell,  : Month-  Cnde2 §Caded buyerisolker :
A orin) M i Coded redemiption}  © Dey T {9 (A fprivate H
jew imminction} I
1. Vanguard Pritne Moncy Market A Dividerd M T Excmpt
2. Kcy Bank Moucy Market Clicching A Tnterest N T
3. Brokerage Account
4. Fidelity Divessitied Ternationat (FDIVX) A Dividend
5. Spurten 500 dadex Fid Adv Class (FSMAXY] A Dividend 3 T
6. Fidetity Cash Reserves (FDRXX) A Dividend H T
7. Fidelity Contmfund (FCNTX) A Dividend ! T
8 FPidelity GNMA Fund (FGMNX) A Dividend 1 T
9. Fidetity Low Priced Stock (FLPSX) A Dividend H T
30, Fidelity Snategic Income (FSICX) A Dividend E T
#1. Tidelity Sefect Med Egm&Sys {FSMEX) A Dividend J T
12, Adtisan Mid Cnp Value (ARTQX) A Uividend 3} T
3. Columbiu Valang Resimet CI £ {UMDIX} A Dividend 3 T
14, Oakmark Intmit Soxali Cap § (OAKEX) A Dividend ¥ T
15, Perkins Mid Cap Value CL J (IMCVX) A Dividend 1 T
16, Janos Overseas Fund CL T (JAOSX) A Dividend H T
17, PIMCO Low Du I D (PLRDX) A Divident 1 T
{ LiwcomeGantedex | A“SESM0orics paston~sso0 LT Tedsasoostoon T Thesseor-sisom "B o - s50000
T tee Comng RS nd M) F 550,001 - $100,000 G 5100001 - $1,956,000 - 151,000,001 - 55,600,600 H2=More 140 53,000,000
2. Vatne Codex 12315900 o feas K =$15,001 - 350000 L 550,001 - 3100900 M ~310000) - $250.000
1Ses Cotosung £1 wad DI N -S240,001 - $500,000 55003 - 100,000 T -S1.000,001 - $A00,000 X 55,000,001 . 34,0001 00 ;
1%10515.000.001 - 550,000,800 : FwMorc than 850,000,000 i
3. Vil Methvd Codes i) Rt (Reat e Only) 8 vAMEsImCnE T e Maka .
Ve . :
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Name of Person Heporting

TAgostino, Mag A,

Dute af Report

G1/0S/2011

VIL INVESTMENTS and TRUSTS — iucome, watue, rausnettons ffoehtes thase of spouse antt depesdent childrens sce pp. 3450 of fling Insteuciions.)

D NONE (No reportable income, assets, or transactions,)

T ) H n e D. o
Prescripiioe of Axscls t tncome dusing Gros valne ot endol” ¢ ‘Franwactions dering reparting period |
Gnchuding it ascis) i repomng period wpotdeg period | i
D) {2y 4] &) oy [} i “4) {53 :
Tnce “(X}" aller cach sstet {Amonnt . Type {e8. Valoe Value | Typelegs Due - Vahe  Gain Hemity of
exeript froi prior diselosure 1Coded L (v, rent, | Code? | Method | bayxeh, Moais » uyerisclier
_l A i arim) (¢ 253 Cnde3 | vedemption) Day Gl privagz f
B N } QW Iransacion) i
18, PINMCO tnvest Gr Corp Bond D (PEDIDX) A Dividend 1 T
9. PIMCO Glb Strat Bd C1L. D (FGSDX) A Dividend 3 T
20. SSGA BEmerging Markers (RSEMX) A Dividond J T
21, Corc Mongy Market A Interest
22, 40i(k) Pla #1
21 -MFS Bond Fund - A A Dividend
4. -MFS Total Retum Fund - A A Dividend
25, -MFS Moncy Markes Fund A Dividend
26, -MFS High Income Fund - A A Dividend
27, -Massuchusents Investors Tt - A A Dividend
2§, -MTS futemationgt Vudne « A A Dividend
29.  «MFS Care Equity Fund - A A Dividend
30, -MFS Conservative Alloc Fé- A A Dividend
3. -MFS Growth fund - A A Dividend
32, -MFS Mid Cup Value Fund - A A Dividend
13 -MFS Inernationat New Discovery - A A Dividend
34, MFS Glabal Equity Fad - A A | Dividend }
Asstoates  pesioo-stiw easaim e "D ks - Sispon
thiee Culumes 137 srd DA ¥ »$50,001 - $100,000 G~£100001 - $#,000,000 338 ~$1.600,001 - 55,000,000 122 =More Hus 5,000,000 i
2 Valne Cudes 1 5515.000 wr leas Kw515,001 « $30,000 L~550,001 - $100,090 M~$401001 - SIS0 H
(et Galpimns €24 wwd D3) N ~5250,001 - 300,000 -S500,001 - $1,00,000 T wSLOBOHNE « 55,000,060 255,001 - 525,700 i
H P ~$25,000.00 - 550,000,000 4 wiere dion $30.000,000 :
1 3. Velor Motid Codes Qe Appasise R =Can Pteal Extaic Onty} . SuAscyImon T orCaads Masket

(Sex Colurtn £2)
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F]NANCIAL DISCLOSURE REPORT Nuzwe of Person Repurting Dt af Repori
Page6of 8 D' Agestine, Mae A, [ QLS
VIL INVESTMENTS and TRUSTS - ivcone, watue, vausactlons factudes vhose af spouse and dependent childrens xee pp. 3480 of fillmg insirnctions.)

l NONE (No reportable income, assels, or dansactions.)
S g £ e g e ~ 5 .
Deseriptioo uf Assais B Income during. Gruss value ot end nf “Transactions Juring reponing period
{iwehnling trast sasers) reporthig penisd rc,»nriw»r_nriaf( X N K .
[R] i 7)) 4] @ [ o
Place "(X3" afler cack asset Amoont? Tymefeg, § Vame | Ve ! Tye{eg. | Pae [ Vsho | Gain ! Tdeniity uf
exenpt front prio distlosure Cols o giv,yemt, | Code2 | Motbod | buyosell, | Monthe | Code | Code Duyeretlr
(UL R P VY fi2 oY Code) : rdempliony | Day G- | (A (if private
QW i H sransaction)
35, 401(k) Phan 112
36 -JPM Mrig Bekd Sci A | Dividend M T
37, -Principal Sm Cap S&P 600 Indx fnst A | Dividend X T
38 -RJgWrib Tt Ren B A | Dividend M T
{39, -MSIF MdCap Gr1 A | Dividewd | K T
4D.  -Thshrg Inti V&) A Dividend L T
4%, ~Vagrd S¢l Val nv A Dividend K T
42, -DWS tust G 500 Inch fnst A | Dividend L T
43, -Vnprd Tegt Rinnt 2010 A Dividend L T
4. Morcy Swble Vat Vi A | Dividend M T
45, “Vnyrd Divd Gy Inv A 1. Dividesd L T
[46. Vanguard LifcSwategy Mod Gr - IRA A | Diiiend [} T
47, Vangugrd Gr & Inc - Custodint Acct A Dividend 3 T
44,  Prudeativt Anpuity (inberited) n Interest L T
i 18 lm;l?nlnfn;m i A-“.I)V-I-vhn MV-SII.I:OSI . S?.‘SM e ‘.(‘ -§1:50! -;S.W T i)'S,;:MI -S}‘S‘J’F’l‘lﬂ T ‘E “Sl.‘.‘ﬂllv: SJM)OII
{Sce Calumuss D} wmd D4} ¥ v530,001 - SYDD,000 1545100,008 - §1,000,000 35151, 000,001 - $5,000,000 12 sMprg than 53,080,000
WiveCody T 3=E18,000 o fris K 515,601 - SSOGHIS 1. =546,001 - $100.000 A w S LOLAAY - 323,000

i (SeeCommaCrandDd) N K500} - SSNG €3 #5500,001 -« $1.400,000 F1 51,800,001 « 55,300,000 PLLSHI R - $13.000,000
i . ST L PReXYS000.004 - $40,000,000 P4 -eMore ilan $38,000,000 -

L X Vahue Mool Codes. @ =Appeaisal M eCoit {Heat Ertate Only) 5 aAtgcument T Cashi Matker

b ecoamacn el

U floal Vatuz

VoOiher

W oka
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FINANCIAL D]SCLOSURE REPORT Rastie of Person Ruparting Duave of ot
Page 7 of 8 B Agnstiog, Miac A. 014052011

VIII. ADDITIONAL INFORMATION OR EXPLANATIONS. (rudicoce pae af keperty

F!NANCIAL DISCLOSUI‘E REPORT Nanie of Person Hepuvtlup Date af Report
Pape 8 of 8 D*Agostine, Mac A. otasm
IX. CERTIFICATION.

eertlly that alf information piven above (Inclodiny inforsiation pertaining to my spouse and minor or dependent children, if any) is
aecurate, true, rad complcte ta the best of my knawledge and betlef, and thet any lnfernation not reported was withheld beeavse H mict spplicable statulory

provisions perisitting

1 further cerfily that carncd luconse from ouiside einployment and honarnria and the peceptance of gifts wifch have boen reporied arc in
compliance with the provisians of 5 US.C. app. § 501 ct, s¢q., § U.S.C. § 7383, and Judieisi Conforence regulations,

NOTE: ANY INDIVIDUAL WHO KNOWINGLY AND WILFULLY FALSIFIES ORt FAN S TO FILE THIS REPORT MAY RE SUBJECT TO CIVIL,
AND CRIMINAL SANCTIONS (5 US.C. app. § £04)

FILING INSTRUCTIONS
Mail signed original and 3 additional copies {o:

Committee on Financiu) Disclosure
Adsministrative Office of the United States Coubrts
Suite 2-301

One Columbus Circle, N.E.

Washingtan, D.C. 20544
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Mae D'Agostino

FINANCIAL STATEMENT
NET WORTH

which i

Provide a plete, current fi

and other fi

ial holdi

estate, Securities, trusis, i

in detail all assets {including bank accounts, real
) il liabilities (including debts, mortgages, ioans, and
other financial obligations) of yoursetf, your spouse, and other immediate members of your household.

ASSETS LIABILITIES

Cash on hand and in banks - see schedule 516 | 607 | Notes payable ta banks-secured
U.8. Government securities Motes payabie to banks-unsecured
Listed securitics—see schedule 996 | 172 | Notes payable to relatives
Untisted securitics Notes payable to others
Accounts and notes receivable: Accounts and bifls due

Duc from relatives and friends Unpaid income tax

Due from others Qther wnpaid incame and interest

Doubtful S:i?:i ::.(:t!c morigages payable—peimary o1 | 224
Real estate owned—see schedule 540 | opg | Chatiel morigages and other liens payabic
Real estate mortgages receivable Other debts-itemize:
Autos and other personal property 501 000
Cash value-life insurance
Other assets itemize:
~ Annuity 871 276
- Structured settlements - see scheduole 166 | 400

Total {abilities 911 224
Net Worth 2 265 231
Tota} Asscts 356 | 45§ { Total Habilities and net worth 2 356 | 455
CONTINGENT LIABILITIES GENERAL INFORMATION

As endorscr, comaker or guarantor Are any assets pledged? (Add schedulc)
on leases or contracts NO
Legal Claims :cr: ﬂ):;sg a defendant in any suits or tepal O
Provision for Federal Income Tax Have you cver taken bankruptey? NO

Other special debt
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FINANCIAL STATEMENT
NET WORTH SCHEDULES
Listed Securities
Brokerage Account:
Spartan 500 Index Fund Adv Class $ 8,823
Fidelity Cash Reserves 2,947
Fidelity Contrafund 7,802
Fidelity GNMA Fund 7,083
Fidelity Low Priced Stock 4,381
Fidelity Strategic Income 7,403
Fidelity Select Medical Equip & System 3,588
Artisan Mid Cap Value 4,484
Columbia Value and Restructuring CL Z 5,589
Oakmark International Smalf Cap | 4,009
Perkins Mid Cap Value Fund Class T 4,571
Janus Overseas Fund Class T 3,826
PIMCO Low Duration Class D 8,696
PIMCO Investment Grade Corp Bond CL D 7,207
PIMCO Global Advant Strategy Bond CL D 3,325
SSGA Emerging Markets 3,494
401(k) Account:
Thomburg Int] Val 1 91,714
Pracpl Inv S&P Sm Cap 600 Index Fund 46,924
MSIF Mid Cap Growth [ 40,459
Vanguard Select Value 53,492
DWS Inst Equity 500 Index Inst 79,838
Vanguard Dividend Growth Inv 70,713
Vanguard Target Retirement 2010 79,232
JPM Mrig Bckd Sel 141,024
_Ridgeworth Total Return Bd 1 155,335
Mrly Stbl Vat V1 126,671
Other Holdings:
Vanguard LifeStrategy Moderate Growth Fund 13,917
Vanguard Growth & Income Fund (custodial account) 9,625
Total Listed Securities § 996,172
Real Estate Owned
Primary residence $ 440,000
Time Share 100,000
Total Real Estate Owned $ 540,000
Structured Settlements
AIG annuity (payment of $134,465 on 6/13/18) (current est.) $ 91,800
American Home Assurance (4 yearly paymenis
0f 20,000, beginning 08/12) (current est.) 74,600
Total Structured Settlements $ 166,400

S\GPO\HEARINGS\67905.TXT SJUD1 PsN: CMORC
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STATEMENT OF KATHLEEN M. WILLIAMS, NOMINEE TO BE
UNITED STATES DISTRICT JUDGE FOR THE SOUTHERN DIS-
TRICT OF FLORIDA

Ms. WiLLiaMS. Yes. Thank you, Senator Coons. Thank you for
chairing this proceeding today. Thanks to Senator Grassley and the
other members for convening us. It is a rare privilege to be able
to discuss my nomination with you.

I would also like to thank Senator Bill Nelson and Senator Marco
Rubio for their very kind and generous introductory remarks.

I would be remiss if I did not acknowledge former Senator Mel
Martinez and former Senator George LeMieux and the support
they have given me throughout this process. And, of course, my
profound gratitude to President Barack Obama. I am humbled and
honored by his nomination and the confidence he has expressed in
my abilities.

I have with me today some very special and important people. So
with the committee’s indulgence, I would like to introduce my ex-
tended family, starting with Catherine Dee and Dr. Adrienne
Maraist, my sisters and friends since seventh grade. Dr. Maraist
has with her today her daughters, Lydia and Sarah, and I am
happy to see them here.

I would also like to acknowledge my college roommate, Ms. Lau-
rie Vikander; my colleagues from my private sector days at Mor-
gan, Lewis & Bockius, Peter Buscemi and William Gardner, and
their wives and my friends, Dr. Melinda Gardner and Judith Mil-
ler.

My chief assistant has come up from south Florida, Michael Ca-
ruso, without whose support I would not be here. And my chief of
our appellate division, Paul Rashkind, is here.

My office, I would like to say thank you to them. I am sure they
are furiously multitasking while they are watching this Webcast.

I also have some former assistants from my office here today,
David Marcus and Brian Stekloff (ph). The members of the Office
of Defender Services at the Administrative Office of the Court, Dick
Wolfe, Steve Ason (ph) and Judy Marotska (ph), and a good friend,
Jennifer Burne (ph).

Finally, the two people without whom I would not have been able
to make this journey, the gentleman behind me, Michael John
Mullaney, the love of my life, who is now embarrassed by that un-
manly characterization, and my dad, William Williams. I have a
picture on my dresser at home that shows a 3-year-old me sitting
atop the shoulders of my father in front of the Capitol building,
and I wanted this Committee to know that in every way that is
meaningful, he is still supporting me and I am still sitting atop his
shoulders as I sit here today, and I want to thank you for the op-
portunity to remember him.

Thank you very much.

Senator COONS. Thank you, Ms. Williams.

Mr. Feighery.

[The biographical information follows.]
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UNITED STATES SENATE
COMMITTEE ON THE JUDICIARY

QUESTIONNAIRE FOR JUDICIAL NOMINEES

PUBLIC

. Name: State full name (include any former names used).

Kathleen Mary Willtams

. Position: State the position for which you have been nominated.

United States District Judge for the Southern District of Florida

. Address: List current office address. If city and state of residence differs from your

place of employment, please list the city and state where you currently reside.

Federal Public Defender for the Southemn District of Florida
150 West Flagler Street, Suite 1500
Miami, Florida 33130

. Birthplace: State year and place of birth.

1956; Derby, Connecticut

. Education: List in reverse chronological order each college, law school, or any other

institution of higher education attended and indicate for each the dates of attendance,
whether a degree was received, and the date each degree was received.

1979 — 1982, University of Miami School of Law; J.D., 1982
1974 — 1978, Duke University; B.A. (magna cum laude), 1978

. Employment Record: List in reverse chronological order all govemmental agencies,

business or professional corporations, companies, firms, or other enterpnses,
partnerships, institutions or organizations, non-profit or otherwise, with which you have
been affiliated as an officer, director, partner, proprietor, or employee since graduation
from college, whether or not you received payment for your services. Include the name
and address of the employer and job title or description.

1990 — Present

Federal Public Defender for the Southern District of Florida
150 West Flagler Street, Suite 1500

Miami, Florida 33130

Federal Public Defender (1995 — Present)

Chief Assistant Federal Public Defender (1990 —~ 1993)
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1999 - 2000

Federal Public Defender for the Middle District of Florida
80 North Hughey Avenue, Room 417

Orlando, Florida 32801

Acting Federal Public Defender

1988 — 1990

Morgan, Lewis & Bockius

5300 First Union Financial Center
Miami, Florida 33131

Associate Attorney

1984 — 1988

United States Attorney’s Office for the Southem District of Florida
99 N.E. Fourth Street

Miami, Florida 33132

Assistant United States Attorney

1987 - 1988

University of Miami School of Law

Coral Gables, Florida 33134

Adjunct Instructor of Legal Rescarch and Writing

1982 -- 1984

Fowler, White, Burnett, Hurley, Banick & Strickroot
1395 Brickell Avenue, Suite 1400

Miami, Florida 33131

Associate Attorney

1980 ~ 1982

Colson & Hicks

255 Aragon Avenue, Second Floor
Coral Gables, Florida 33134

Law Clerk

1978 - 1979

The Diaries of George Washington
Alderman Library

Charlottesville, Virginia 22904
Staff Assistant

1978 - 1979

National Legal Research Group, Inc.
2421 Ivy Road

Charlottesville, Virginia 22903
Clerical Assistant
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Summer 1978

Crazy Horse Tavern

Palm Beach Lakes Boulevard
West Palm Beach, Florida 33401
Waitress

Other Affiliations (uncompensated}

1997 — Present (approximate)

Federal Bar Association (Miami, Chapter)
1111 Brickell Avenue, Suite 1700

Miami, Florida 33131

President (2003) & Director (1997 — Present)

1995 - Present

Florida Association of Criminal Defense Lawyers (Miami)
150 West Flagler Street

Miami, Florida 33130

Director

1994 — 1996 (approximate)
Amigos Together for Kids

801 S.W. Third Avenue, Suite 300
Miami, Florida 33130

Director

. Military Service and Draft Status: Identify any service in the U.S. Military, including

dates of service, branch of service, rank or rate, serial number (if different from social
security number) and type of discharge received, and whether you have registered for
selective service.

T have not served in the military. [ have not registered for selective service.

. Honors and Awards: List any scholarships, fellowships, honorary degrees, academic or

professional honors, honorary society memberships, military awards, and any other
special recognition for outstanding service or achievement.

AV-Rated, Martindale Hubbell (current)

Lawyers in Leadership Award, U. Miami Ctr. for Ethics & Public Service (2009)
Founder’s Award (Career Achievement), Fl. Assoc. of Criminal Defense Lawyers (2007)
C. Clyde Atkins Civil Liberties Award, American Civil Liberties Union (2003)

Criminal Justice Award, Dade County Bar Association (2001)

Commendation, Drug Enforcement Administration (1987)

Superior Performance Award, Department of Justice (approx. 1987)

Commendation, Intemational Academy of Trial Lawyers (1982)

Trial Advocacy Award, University of Miami School of Law (1982)
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9. Bar_Associations: List all bar associations or legal or judicial-related committees,
selection panels or conferences of which you are or have been a member, and give the
titles and dates of any offices which you have held in such groups.

Administrative Office of the U.S. Courts (A.O.)
Advisory Process Focus Group (2008)
Defender Performance Measurement Working Group (approx. 1997 — 2008)
Defender Representative to the Joint Advisory Council of the A.O. (2002 - 2008)
Federal Defender Advisory Group, Chair (2002 — 2008)

Association of Federal Defenders
Eugene P. Spellman Inn of Court

Federal Bar Association (Miami Chapter)
President (2003) & Director (1997 — Present)

Florida Association of Criminal Defense Lawyers (Miami)
Director (1995 — Present)

Florida Association of Women Lawyers

Florida Bar Special Commission on Professional Regulation (2001)

U.S. Court of Appeals for the First Circuit
Reappointment Committee for the Federal Defender of Puerto Rico (2008)

U.S. District Court for the Southern District of Florida
Atty. Admissions, Peer Review, and Atty. Grievance Cmte, (2007 — Present)
Bench-Bar Conference Committee (2008 & 2010)
Civil Justice Advisory Group (1999 - Present)
Community Liaison Cmte. (2007 — Present)
Criminal Justice Act Panel Cmte., Chair (1395 — Present)
Defense Liaison Group to U.S. Attorney’s Office (1992 — 2002, approx.)
Judicial Evaluation Cmte. (2002)
Magistrate Judge Merit Selection & Reappointment Cmtes. (various years)

Volunteer Lawyers’ Project for the Southern District of Florida
Advisory Committee (approx. 1995 — Present)

As the Federal Public Defender for the Southern District of Florida since 1995, T have
frequently served on Committees of the District Court and of the Administrative Office
of U.S. Courts (which oversees the administration of the Federal Defender Program). |
have sought to list all such commitiees of which I have a memory or record, but there
may be others I have been unable to recall or identify.
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10. Bar and Court Admission:

a.

List the date(s) you were admitted to the bar of any state and any lapses in
membership. Please explain the reason for any lapse in membership.

Florida, 1982

There has been no lapse in membership.

List all courts in which you have been admitted to practice, including dates of
admission and any lapses in membership. Please explain the reason for any lapse

in membership. Give the same information for administrative bodies that require
special admission to practice.

United States District Conrt for the Southern District of Florida, 1983
Supreme Court of Florida, 1982

There has been no lapse in membership.

11. Memberships:

a.

List all professional, business, fraternal, scholarly, civic, charitable, or other
organizations, other than those listed in response to Questions 9 or 10 to which
you belong, or to which you have belonged, since graduation from law school.
Provide dates of membership or participation, and indicate any office you held.
Include clubs, working groups, advisory or editorial boards, panels, committees,
conferences, or publications.

Amigos Together for Kids, Director (approx. 1994 — 1996)
City Club (1988 — 1990)
Leadership Miami (1984)

The American Bar Association’s Commentary to its Code of Judicial Conduct
states that it is inappropriate for a judge to hold membership in any organization
that invidiously discriminates on the basis of race, sex, or religion, or national
origin. Indicate whether any of these organizations listed in response to 11a above
currently discriminate or formerly discriminated on the basis of race, sex, religion
or national origin either through formal membership requirements or the practical
implementation of membership policies. If so, describe any action you have taken
to change these policies and practices.

I have never been a member of any organization that currently discriminates or, to
my knowledge, formerly discriminated on the basis of race, sex, religion, or
national origin.
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12. Published Writings and Public Statements:

a. List the titles, publishers, and dates of books, articles, reports, letters to the editor,
editorial pieces, or other published material you have written or edited, including
material published only on the Intemet. Supply four (4) copies of all published
material to the Committee.

“The Emperor’s New Clothes: The Federalization of State Crimes,” in THE
FLORIDA DEFENDER (May 1999) and THE CHAMPION (Dec. 1999). Copy
supplied.

The Office of the Federal Public Defender publishes a monthly “Defense
Newsletter.” Copies supplied of all issues that were in my files and in Federal
Defender’s Office files. A companion blog is published at
http://defensenewsletter.blogspot.com/. Although I have not taken an active
editorial role in either the newsletter or blog, my name appears on the mastheads.

1 searched my memory, records, and available Internet databases, and while [
have not identified other publications, there may be others I have been unable to
identify or recall.

b. Supply four (4) copies of any reports, memoranda or policy statements you
prepared or contributed in the preparation of on behalf of any bar association,
committee, conference, or organization of which you were or are a member. If
you do not have a copy of a report, memorandum or policy statement, give the
name and address of the organization that issued it, the date of the document, and
a sumimary of its subject mafter.

Extracts from The Outline of the Defender Services Program Strategic Plan,
January 2009, Copy supplied.

Administrative Office Advisory Process Study, 2008. Copy supplied.

Special Commission on Lawyer Regulation: Report and Recommendations, 2001.
Copy supplied.

1 searched my memory, records, and available Internet databases, and while 1
have not identified other reports, memoranda, or policy statements, there may be
others ] have been unable to identify or recall.

¢. Supply four (4) copies of any testimony, official statements or other
communications relating, in whole or in part, to matters of public policy or legal
interpretation, that you have issued or provided or that others presented on your
behaif to public bodies or public officials.
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Presentation before House and Senate Appropriations committees on need for
increase in CJA compensation (Oct. 12, 2007). I have no notes, transcripts, or
recording.

Testimony at Public Hearing on Proposed Amendments Before the U.S.
Sentencing Comm'n (Mar. 15, 2006.)
http://www.ussc.gov/hearings/03_15_06/0315USSC.pdf. Prepared statement and
transcript supplied.

Testimony/statement before January 2006 en banc session of U.S. District Court
regarding local case assignment practices. Press coverage supplied.

Presentation before House and Senate Appropriations committees on need for
increase in CJA compensation (2004). | have no notes, transcripts, or recording.

Statement on behalf of Fcd. Pub. and Cmty. Defenders, concerning the Proposed
Guideline Amendments, before the U.S. Sentencing Comm’n, Washington, D.C.
40 (Mar. 5, 1998) at http:// www.ussc.gov/agendas/3_12_98/williams.pdf.
Prepared statement and transcript supplied.

I searched my memory, records, and available Internet databases, and while 1
have not identified other testimony or official statements relating to matters of
public policy, there may be others I have been unable to identify or recall.

Supply four (4) copies, transcripts or recordings of all speeches or talks delivered
by you, including commencement speeches, remarks, lectures, panel discussions,
conferences, political speeches, and question-and-answer sessions. Include the
date and place where they were delivered, and readily available press reports
about the specch or talk. If you do not have a copy of the speech or a transeript or
recording of your remarks, give the name and address of the group before whom
the speech was given, the date of the speech, and a summary of its subject matter.
If you did not speak from a prepared text, furnish a copy of any outline or notes
from which you spoke.

I done my best to identify all speeches or talks form my memory, from my
records, and from available Internet databases. There are, however, other
speeches and talks I have given that I cannot specifically recall and have been
unable to identify. Since joining the Federal Public Defender’s Office and
particularly since assuming leadership of the office as the Federal Public
Defender in 1995, I have made it my practice to speak frequently to law firms,
lawyers’ associations, and law schools about the work of the Office and the
importance of pro bono work on behalf of indigent defendants. Thave listed all
presentations that I can; however, I have not kept comprehensive records of such
presentations.
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Panelist, Hunton & Wiiliams, Miami, Florida (July 21, 2010). A discussion of
available vehicles for lawyers to perform pro bono work. I have no notes,
transeripts, or recording.

I participated in the “Principal for a Day” program at South Miami Middle
Community Schoo! in October 2009.

Remarks to Professor Ricardo Bascuas’ Criminal Procedure Class, University of
Miami School of Law (Feb. 26, 2009). 1 discussed aspects of criminal procedure
with two sitting federal judges. 1have made similar presentations to Professor
Bascuas’ classes during other terms, but [ da not recall and have been unable to
identify the dates.

Keynote Speaker, Orientation for Assistant Federal Defenders, Santa Fe, New
Mexico (Nov. 14, 2008). Notes supplied.

Speaker, Florida Association of Criminal Defense Lawyers Annual Dinner,
Rodney Thaxton Award Ceremony, Miami, Florida (May 2008). Notes supplied.

Keynote Speaker, Florida Intemnational University College of Law Graduation
Dinner, Miami, Florida (April 2008). Notes supplied.

Speaker, Federal Bar Association, West Palm Beach, Florida (Feb. 15, 2008).
Notes supplied.

Keynote Speaker, Orientation for Assistant Federal Defenders, Santa Fe, New
Mexico (Nov. 11, 2007). The basic outline of this presentation is within the notes
I have supplied for November 14, 2008.

"Federal and State Defender Cooperation.” Federal Defenders of Montana and
Office of the State Public Defenders Media, Misconceptions and Misnomers
Seminar, Fairmont Hot Springs, Montana (Aug. 10, 2007). I have no notes,
transcripts, or recording.

“Professionalism — You’ll Know it When You See It and Why You Can’t Live
Without It.” Panelist, The Florida Bar Annual Meeting, Orlando, Florida
(June 28, 2007). Notes supplied.

Speaker, Federal Bar Association, Miami, Florida (April 16, 2007). Notes
supplied.

"Prosecutorial Discretion: Underused?” Moderator, Criminal Justice Ethics
Symposium, American Bar Association Criminal Justice Section and University
of Miami School of Law, Miamni, Florida (Apr. 13, 2007). Notes supplied.
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Keynote Speaker, Orientation for Assistant Federal Defenders, Santa Fe, New
Mexico (Nov. 2006). The basic outline of this presentation is within the notes I
have supplied for November 14, 2008.

Speaker, Florida Association of Criminal Defense Lawyers Annual Dinner,
Introduction of Richard C. Klugh, Miami, Florida (May 13, 2006). Notes

supplied.

Welcoming Remarks, Administrative Office of the U.S. Courts, Office of
Defender Services Training Branch, “Sentencing Advocacy Workshop: Thinking
Qutside the Guideline Box,” Miami Beach, Florida (Mar. 2, 2006). 1 have no
notes, transcript, or recording.

Speaker, Investiture of Judge Martin Bidwill, Fort Lauderdale, Florida
(Feb. 17, 2006). Notes supplied.

Speaker, Federal Bar Association, Miarni, Florida (Dec. 8, 2005). Notes supplied.

“Shared Perspectives of Indigent Representation in State and Federal Courts.”
Panelist, Broward County Public Defender's Office, Fort Lauderdale, Florida
(Nov. 17, 2005). I have no notes, transcript, or recording.

Keynote Speaker, Orientation for Assistant Federal Defenders, Santa Fe, New
Mexico (Nov. 2005). The basic outline of this presentation is within the notes |
have supplied for November 14, 2008.

“The Cuban Spy Trial In Miami: The Perfect Storm?” Panelist, American
Constitution Society, Miami, Florida (Oct. 20, 2005). A discussion of the
decision in United States v. Campa, 419 F.3d 1219 (11th Cir. 2005).

T have no notes, transcript, or recording.

Federal Defender Breakout Session, Moderator, Eighth Circuit Judicial
Conference, Colorado Springs, Colorado {Oct. 18, 2005). A discussion of
national indigent defense issues with the Federal Defenders of the Eighth Circuit.
1 have no notes, transcript, or recording.

Speaker, Investiture of Judge William Thomas, Miami, Florida (Mar. 4, 2005).
Notes supplied.

Keynote Speaker, Orientation for Assistant Federal Defenders, Santa Fe, New
Mexico (Nov. 11, 2004). The basic outline of this presentation is within the notes
I have supplied for November 14, 2008.

“Waivers in Plea Agreemenis.” Winning Strategies for Defending Federal
Criminal Cases, Nashville, Tennessee (July 30, 2004). A discussion of
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considerations attendant to appellate waivers. [ have no notes, transcript, or
recording.

“Waivers in Plea Agreements: How Much Is Too Much To Waive?” Winning
Strategies for Defending Federal Criminal Cases, Santa Fe, New Mexico

(Apr. 23, 2004). A discussion of considerations attendant to appellate waivers. [
have no notes, transcript, or recording.

“How Effective Is Federal Sentencing?” Testimony before the ABA Justice
Kennedy Commission, Washington, D.C. (Nov. 13, 2003). Notes supplied.

“Plea Agreements and Waivers.” Annual CJA Training Seminar, Nashville,
Tennessee (Oct. 11,2003). A discussion of considerations attendant to appellate
waivers. | have no notes, transcript, or recording.

"Leadership Breakfast Series.” Center for Ethics, University of Miami School of
Law, Miami, Florida (Sept. 29, 2003). A discussion of a legal career in indigent
defense. I have no notes, transcript, or recotding.

Informal comment at inaugural meeting of Florida Bar Discipline Process Review
Commission (Sept. 5, 2003). Press coverage supplied.

Acceptance remarks, American Civil Liberties Union, C. Clyde Atkins Award,
Miami, Florida (May 16, 2003). Notes supplied.

"Good Faith and The Limits of Zealous Advocacy.” Moderator, Criminal Justice
Ethics Symposium, University of Miami, School of Law, Miami, Florida

(Apr. 11, 2003). A discussion of day to day ethical questions facing the criminal
practitioner. I have no notes, transcript, or recording.

Speaker, Ethics and Professionalism Award, given to Daniel Pearson, University
of Miami School of Law, Miami, Florida (Apr. 3, 2003). Notes supplied.

“Charting Our Future: Hearings on The Status of Women in Law." Panelist,
American Bar Association Commission on Women, Miami, Florida

(Mar. 21, 2003). A discussion of challenges facing women lawyers. I have no
notes, transcript, or recording.

“Gideon v. Wainwrighr: A 40" Birthday Celebration.” Panelist, FACDL-Miami
Chapter and the Federal Public Defender's Office for the Southem District of
Florida, Miami, Florida (Mar. 18, 2003). A discussion of the importance and
continued viability of Gideon v. Wainwrighs. [ have no notes, transcript, or
recording.

“Your Client and The Media.” Panelist, Advanced Federal Criminal Practice,
Miami, Florida (Jan. 30, 2003). T have no notes, transcript, or recording.

10
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Keynote Speaker, Orientation for Assistant Federal Defenders, Santa Fe, New
Mexico (Nov. 4, 2002). The basic outline of this presentation is within the notes ]
have supplied for November 14, 2008.

“Pre-Indictment/Information Ethical Considerations.” Panelist, Crimina] Justice
Ethics Symposium, University of Miami, School of Law, Miami, Florida
(Apr. 26, 2002). I have no notes, transcript, or recording.

“Challenges/Problems Running a Defender Office.” Moderator, Annual Federal
Defender Conference, Marco Island, Florida (Dec. 5, 2001). 1 have no notes,
transcript, or recording.

“Investigation of a Drug Case.” Montana Association of Criminal Defense
Attorneys Annual Seminar, Great Falls, Montana (Aug. 23, 2001). A discussion
of what to consider in defending metharnphetamine prosecutions. I have no notes,
transcript, or recording.

“Preparing Your Case To Win—Themes, Theories and Facts.” Winning
Strategies For Defending Federal Criminal Cases, San Antonio, Texas
(Sept. 21-23, 2000). [ have no notes, transcript, or recording.

“Defending State Crimes in Federal Court.” Florida Association of Criminal
Defense Lawyers Annual Meeting, Miami Beach, Florida (June 9, 2000). A
discussion of the federalization of traditional state crimes. I have no notes,
transcript, or recording.

‘Do We Understand Diversity?"” Panelist, National Seminar for Federal
Defenders, New Orleans, Louisiana (June 5-7, 2000). I have no notes, transcript,
or recording.

“Firearms Programs,” Panelist, The Federal Bar Association of the United States
Sentencing Commission Annual Seminar On the Federal Sentencing Guidelines,
Clearwater Beach, Florida (May 4, 2000). A discussion of guideline sentences in
firearms cases. I have no notes, transcript, or recording,

“CJA Panel Administrations and Issues.” Panelist, National Conference of CJA
Pane! Attorneys, Albuquerque, New Mexico (Mar. 3-5, 2000). I have no notes,
transcript, or recording.

"Issues of Common Concem, CJA Panel Support.” Panelist, Annual Federal
Defender Conference, San Diego, California (Jan. 24-26, 2000). I have no notes,

franscript, or recording.

“Ethical Issues in Criminal Prosecution.” Panelist, American Inns of Court, Fort
Lauderdale, Florida (Jan. 18, 2000). [ have no notes, transcript, or recording.

11
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Remarks at retirement celebration for U.S. District Judge Edward B. Davis
(approx. June 2000). I have no notes, transcript, or recording.

“Initial Appearance and The Bail Hearing.” Winning Strategies of Defending
Federal Criminal Cases, Savannah, Georgia (June 3-5, 1999). 1have no notes,
transcript, or recording.

“Federalization of State Criminal Laws.” Panelist, Federalist Society, Miami,
Florida (Apr. 29, 1999). 1 have no notes, transcript, or recording. Press coverage
with statement supplied.

“Current Issues in Federal Death Penalty Litigation.” Moderator, Federal Death
Penalty Litigation Seminar, Miami, Florida (Mar. 11, 1999). I have no notes,
transcript, or recording.

“The Pretrial Process.” Winning Strategies for Defending Federal Criminal Cases,
Portland, Maine (Aug. 27-28, 1998). A discussion of pretrial issues that shape
litigation. I have no notes, transcript, or recording.

“Bail.” Winning Strategies for Defending Federal Criminal Cases, Dallas, Texas
(June 19, 1998). I have no notes, transcript, or recording.

“Women As Cross-Examiners.” American Bar Association Criminal Justice
Section, Mid-Year Meeting, New York, New York (Apr. 22-25, 1998). A
demonstration of cross-examination by women attorneys. I have no notes,
transcript, or recording.

“Recent Developments in Guideline Sentencing.” National Seminar for Federal
Defenders, Atlanta, Georgia (Mar. 23-24, 1998). 1 have no notes, transcript, or
recording.

I recall specifically speaking to Women's Business Forums in Dade and Broward
counties, but cannot recall topics or dates (I believe these programs were
conducted in the mid-1990’s and sometime after 2002, respectively).

Since 1996, I have designed and coordinated the annual CJA/FPD litigation
seminar for the Southern District of Florida. At each of these programs, I have
moderated a panel entitied “A View from the Bench” or “CJA Town Meeting”
where indigent defense lawyers engage in a dialogue with District Judges and
CJA program administrators. I have no notes, transcripts, or recordings of these
panels.

Also, as Chairperson of the Defender Services Advisory Group, I spoke at most
every annual, national Defender and CJA Conference since 2002. Except for
those presentations 1 have listed above, I havc no notes, transcripts, or recordings
of these appearances.

12
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List all interviews you have given to newspapers, magazines or other
publications, or radio or television stations, providing the dates of these
interviews and four (4) copies of the clips or transcripts of these interviews where
they are available to you,

I have searched my files and publicly-available Internet databases to identify all
interviews I have given, but there may be others I have been unable to recall or
identify. Clips supplied for all interviews listed.

“Class notes,” Barrister Alumni Magazine, Volume LXI, Fall 2009.

“JNC Picks 3 Judicial Finalists,” MiAMI DAILY BUSINESS REVIEW, JuLY 17, 2009.

“Scales of Justice: The Right to Counsel vs. the Need to Bar Tainted Legal Fees,”
THE WALL STREET JOURNAL, Nov. 20, 2008.

“Federal Defender Williams Leads Other Districts, Staff by Example,” MiaMi
DaiLY BUSINESS REVIEW, Nov. 17, 2008.

“Naming Names: Likely Candidates for U.S. Attorney Post,” BROWARD DAILY
BusINESS REVIEW, Nov. 10, 2008.

“Cocaine Prison Terms Reduced,” FORT LAUDERDALE SUN-SENTINEL, Sept. 21,
2008.

“Defense Bar Protests Removal of Plea Deals from U.S. Website,”
Miami DAILY BUSINESS REVIEW, Apr. 23, 2007.

“Federal P.D. Starts Fourth Term,” Miami DAILY BusiNgess REVIEW, FEB.
12, 2007.

“Federal Courts Face Layoffs, Loss of Services as an Already Bare-Boncs Budget
Remains Frozen,” MiaMi DALY BUSINESS REVIEW, Jan. 31, 2007.

“U).S. Seeking Wider Web Ban Protecting Plea Deal ‘Snitches,”” Miam) HERALD,
Jan. 25, 2007.

“Three’s the Charm?” MiaM! DAILY BUSINESS REVIEW, Dec. 19, 2005.

“Additional Federal Judges Tied to Split of 9th Circuit,” MIaMI DALY BUSINESS
REVIEW, Dec. 5, 2005.

“Rules Secrecy Ends, But Direct Transfers of Cases Continues,” MIAMI DAILY
BUSINESS REVIEW, Nov. 21, 2005.

13
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“Little-Known U.S. Attomey Makes Rounds,” MiaMi DAILY BUSINESS REVIEW,
Aug. 1, 2005.

“Judge Skips Criminal Cases as Feds Target His Secretary,” MiaMi DAILY
BusINESs REVIEW, July 11, 2005,

“Judges Maintain Secret Policy Manual,” MiaMI DAILY BUSINESS REVIEW, June
15, 2005.

“Miami Attorney Debates Scalia at Supreme Court,” MiaMI DAILY BUSINESS
REVIEW, June 13, 2005.

“Free at Last,” Miamt DALY BUSINESS REVIEW, May 9, 2005.

““Vanjshing trial’ a Disturbing Trend,” WESTSIDE GAZETTE, March 17, 2005 -
March 23, 2005.

“Pleas Favored Over Trals,” MiaMt HERALD, Mar. 14, 2005.

*Locals Dubious as Boot Camp Gets the Boot,” MiamI DAILY BUSINESS REVIEW,
Feb. 14, 2005.

“Florida Bar Scrutinizes Discipline for Lawyers,” PALM BEACH POST, March 5,
2004.

“Security Fears End Miami Trial,” BROWARD DAILY BUSINESS REVIEW, Nov. 7,
2003.

“Defense Funding Crisis,” MiaMi DAILY BUSINESS REVIEW, Oct. 3, 2003.

“Grievance Group Gears Up For Year-Long Examination,” FLORIDA BAR NEWs,
Oct. 1, 2003.

“Reuben Camper Cahn, 2003 Outstanding Assistant Federal Defender,” LIBERTY
LEGEND, Fall 2003.

“Court Secrets,” MiaMi DALY BUSINESS REVIEW, May 9, 2003.

“Immigration Crackdown Snares Arriving Haitians,” MiAMi HERALD, May 5,
2003.

“Belief in Brown Unites Defenders,” FORT LAUDERDALE SUN-SENTINEL, Apr. 27,
2003.

“Asylum Seekers Face U.S. Charges,” FORT LAUDERDALE SUN-SENTINEL, Apr.
16, 2003.

14
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*“Confession of Retarded Teenager Tossed Out in 1990 Cop Killing,” Miami
DaILY BUSINESS REVIEW, Mar. 20, 2003.

“Federal Prosecutors Ordered to Seck Death Penalty,” MiaMi DAILY BUSINESS
REVIEW, Jan. 29, 2003.

“Contractor Gets One Year in Airport Bribery Case,” MIAMI HERALD, Apr. 18,
2002.

“Bush Urged to Order Behan Review,” Miamt HERALD, Mar. 16, 2002.

“Kathy Williams Next Chair of Defender Services Advisory Group,” LIBERTY
LEGEND, Winter 2002.

“Panel Lawyers in U.S. Courts to Get Pay Hike,” MiamMi DAILY BUSINESS
REVIEW, Dec. 20, 2001.

“Ex-Guard Gets Prison in Krome Sex Case,” FORT LAUDERDALE SUN-SENTINEL,
July 25,2001.

“Grant Thomton’s Stein Lands International Promotion,” MiaMi HERALD, Apr.
24, 2000.

“Proud as a Peacock,” M1aAMI HERALD, Apr. 24, 2000.

“Smugglers Face Few Risks in Federal Court,” PALM BEACH POST, Mar. 14,
1999.

“Theodore Sakowitz, 75, had been U.S. Public Defender,” MiaMi HERALD, Jan.
20, 1999.

“Kathleen M. Williams, Federal Public Defender,” BROWARD DAILY BUSINESS
REVIEW, Jan. 7, 1999.

“Poor Defense: The Nation's Top Prosecutor Launches Campaign to Upgrade
Legal Representation of Indigent Defendants,” MiAM1 DAILY BUSINESS REVIEW,
June 10, 1998.

“Key Biscayne Realtor, Cash Disappear,” Miami HERALD, June 1, 1998.

“Making Federal Case of Tourist Attacks Fails,” Miami HERALD, Apr. 29 1998.

“Lithvanians Held in Miami in Probe of Nuclear Weapons Deals,” MiaMi
HEeRALD, July 7, 1997.
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“2 Held in Alleged Scheme to Sell Nuclear Weapons,” Los ANGELES TIMES, July
2, 1997.

“Tailing Tums into High-Tech Endeavor,” THE ORANGE COUNTY REGISTER, Jan.
27, 1997.

“Legal Eagles Needed for Volunteer Project,” MiamMi HERALD, Nov. 25, 1996.

“Appellate U.S. Attorney Retiring After 23 Years,” BROWARD DaiLy BUsNESS
REVIEW, Sept. 19, 1996.

“Lawyers: Public Defense Cases Not Worth Time, Expense,” PALM BEACH POST,
Feb. 11, 1996.

“Punishment in War on Drugs Not ColorBlind, Lawyers Say,” Miam1 HERALD,
Nov. 24, 1995,

*“Colombia's Heroin Couriers: Swallowing and Smuggling,” THE NEW YORK
TIMES, Nov. 2, 1995.

“Simpson-Inspired Tactic in Local Courts,” MiamMi DaiLy BUSINESS REVIEW,
Sept. 22, 1995,

“Officials Voice Doubts About Restitution Bill,” FORT LAUDERDALE SUN
SENTINEL, Feb. 11, 1995.

“U.S. Judge Rules Crack Sentences Don't Target Blacks,” PALM BEACH
PosT, Dec. 17, 1994,

“Hard Time for Hard Cases,” SOUTH FLORIDA SUN-SENTINEL, Sept. 27, 1992.

“Crack Crackdown Singles Qut Blacks, Lawyers Say,” PALM BEACH PoST, May
10, 1992,

“Case Apainst Noriega Buffeted by Inconsistency; Witnesses Draw a Sketchy
Drug Connection,” WASHINGTON POST, Oct. 6, 1991.

“Associates Jummp Ship, Go Public,” THE NATIONAL LAW JOURNAL, Aug. 5, 1991.
“Young Lawyers Competing for Jobs,” MiaMI HERALD, Apr. 29, 1991,
“Murderer Got a Fair Trial, Report Says,” PALM BEACH PosT, Oct. 31, 1990.

“Convicted Killer Seecks New Trial, Cites Romance,” Miami HERALD, Sept. 21,
1990.

16
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13. Judicial Office: State (chronologically) any judicial offices you have held, including
positions as an administrative law judge, whether such position was elected or appointed,
and a description of the jurisdiction of each such court.

I have not held judicial office.

a. Approximately how many cases have you presided over that have gone to verdict
or judgment?

i.  Of these, approximately what percent were:

jury trials: _ %
bench trials: % [total 100%)]
civil proceedings: )
criminal proceedings: ___% [total 100%]

b. Provide citations for all opinions you have written, including concurrences and
dissents.

¢. For each of the 10 most significant cases over which you presided, provide: (1) a
capsule summary of the nature the case; (2) the outcome of the case; (3) the name
and contact information for counsel who had a significant role in the trial of the
case; and (3) the citation of the case (if reported) or the docket number and a copy
of the opinion or judgment (if not reported).

d. For each of the 10 most significant opinions you have written, provide: (1)
citations for those decisions that were published; (2) a copy of those decisions that
were not published; and (3) the names and contact information for the attorneys
who played a significant role in the case.

e. Provide a list of all cases in which certiorari was requested or granted.

f. Provide a brief summary of and citations for all of your opinions where your
decisions were reversed by a reviewing court or where your judgment was
affirmed with significant criticism of your substantive or procedural rulings. If
any of the opinions listed were not officially reported, provide copies of the
opinions.

g. Provide a description of the number and percentage of your decisions in which
you issued an unpublished opinion and the manner in which those unpublished
opinions are filed and/or stored.

h. Provide citations for significant opinions on federal or state constitutional issues,
together with the citation to appellate court rulings on such opinions. If any of the

opinions listed were not officially reported, provide copies of the opinions.

i. Provide citations to all cases in which you sat by designation on a federal court of

17
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appeals, including a brief summary of any opinions you authored, whether
majority, dissenting, or concurring, and any dissenting opinions you joined.

14. Recusal: If you are or have been a judge, identify the basis by which you have assessed
the necessity or propriety of recusal (If your cowrt employs an "automatic” recusal system
by which you may be recused without your knowledge, please include a general
description of that system.) Provide a list of any cases, motions or matters that have
come before you in which a litigant or party has requested that you recuse yourself due to
an asserted conflict of interest or in which you have recused yourself sua sponte. Identify
each such case, and for each provide the following information:

a. whether your recusal was requested by a motion or other suggestion by a litigant
or a party to the proceeding or by any other person or interested party; or if you
recused yourself sua sponte;

b. abrief description of the asserted conflict of interest or other ground for recusal;
c. the procedure you followed in determining whether or not to recuse yourself;

d. your reason for recusing or declining to recuse yourself, including any action
taken to remove the real, apparent or asserted conflict of interest or to cure any
other ground for recusal.

1 have not served as a judge.
15. Public Office, Political Activities and Affiliations:

a. List chronologically any public offices you have held, other than judicial offices,
including the terms of service and whether such positions were elected or
appointed. If appointed, please include the name of the individual who appointed
you. Also, state chronologically any unsuccessful candidacies you have had for
elective office or unsuccessful nominations for appointed office.

In 1995, 1 was appointed by the United States Court of Appeals for the Eleventh
Circuit to be Federal Public Defender for the Southern District of Florida. I have
since been reappointed by the same Court to successive terms. 1 was also
appointed by the same Court to be Acting Federal Public Defender for the Middle
District of Florida from 1999 to 2000. 1have not held elective office. 1 have had
no unsuccessful candidacies for elective office or unsuccessful nominations for
appointed office.

b. List alt memberships and offices held in and services rendered, whether
compensated or not, to any political party or election committee. If you have ever
held a position or played a role in a political campaign, identify the particulars of
the campaign, including the candidate, dates of the campaign, your title and
responsibilities.
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1 have never held office in any political party or election committee. I have never
held a position or played a role in a political campaign.

16. Legal Career: Answer each part separately.

a. Describe chronologically your law practice and legal experience after graduation
from law school including:

i

if.

iil.

whether you served as clerk to a judge, and if so, the name of the judge,
the court and the dates of the period you were a clerk;

I have not served as clerk to a judge.
whether you practiced alone, and if so, the addresscs and dates;
I have not practiced law alone.

the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been affiliated, and the nature
of your affiliation with each.

1982 - 1984

Fowler, White, Burnett, Hurley, Banick & Strickroot
1395 Brickell Avenue, Suite 1400

Miami, Florida 33131

Associate Attorney

1984 - 1988

United States Attomey’s Office for the Southern District of Florida
99 N.E. Fourth Street

Miami, Florida 33132

Assistant United States Attorney

1988 - 1990

Morgan, Lewis & Bockius

5300 First Union Financial Center
Miami, Florida 33131

Associate Attorney

1399 - 2000

Federal Public Defender for the Middle District of Florida
80 North Hughey Avenue, Room 417

Orlando, Florida 32801

Acting Federal Public Defender
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1990 — Present

Federal Public Defender for the Southern District of Florida
150 West Flagler Street, Suite 1500

Miami, Florida 33130

Federal Public Defender (1995 — Present)

Chief Assistant Federal Public Defender (1990 — 1995)

iv. whether you served as a mediator or arbitrator in alternative dispute
resolution proceedings and, if so, a description of the 10 most significant
matters with which you were involved in that capacity.

I have not served as a mediator or arbitrator.
b. Describe:

the general character of your law practice and indicate by date when its
character has changed over the years.

As a law firm associate from 1982 to 1984, 1 participated in insurance
defense litigation. I then served four years as an Assistant United States
Attorney from 1984 to 1988, during which time I was a federal criminal
prosecutor. I retumned to private practice from 1988 to 1990, where 1
worked on labor litigation and white collar criminal defense matters.
Since 1990, I have been a full-time criminal defense practitioner
representing indigent individuals accused of federal crimes.

. your typical clients and the areas at each period of your legal career, if

any, in which you have specialized.

As an attorney in the private sector, my clients were primarily corporate
entities with occasional representation of individual clients. Specifically,
while at Fowler White from 1982 to 1984, I defended private insurance
companies, city and county interests, bospital trusts, and corporations.
While at Morgan, Lewis & Bockius from {988 to 1990, my clients
included financial institut