S. HrG. 113-882

REASSESSING SOLITARY CONFINEMENT II:
THE HUMAN RIGHTS, FISCAL, AND
PUBLIC SAFETY CONSEQUENCES

HEARING

BEFORE THE

SUBCOMMITTEE ON THE CONSTITUTION,
CIVIL RIGHTS AND HUMAN RIGHTS

OF THE

COMMITTEE ON THE JUDICIARY
UNITED STATES SENATE

ONE HUNDRED THIRTEENTH CONGRESS

SECOND SESSION

FEBRUARY 25, 2014

Serial No. J-113-50

Printed for the use of the Committee on the Judiciary

&R



REASSESSING SOLITARY CONFINEMENT II: THE HUMAN RIGHTS,
FISCAL, AND PUBLIC SAFETY CONSEQUENCES



S. HrG. 113-882

REASSESSING SOLITARY CONFINEMENT II:
THE HUMAN RIGHTS, FISCAL, AND
PUBLIC SAFETY CONSEQUENCES

HEARING

BEFORE THE

SUBCOMMITTEE ON THE CONSTITUTION,
CIVIL RIGHTS AND HUMAN RIGHTS

OF THE

COMMITTEE ON THE JUDICIARY
UNITED STATES SENATE

ONE HUNDRED THIRTEENTH CONGRESS

SECOND SESSION

FEBRUARY 25, 2014

Serial No. J-113-50

Printed for the use of the Committee on the Judiciary

&R

U.S. GOVERNMENT PUBLISHING OFFICE
28-394 PDF WASHINGTON : 2018



COMMITTEE ON THE JUDICIARY
PATRICK J. LEAHY, Vermont, Chairman

DIANNE FEINSTEIN, California CHUCK GRASSLEY, Iowa, Ranking Member
CHUCK SCHUMER, New York ORRIN G. HATCH, Utah

DICK DURBIN, Illinois JEFF SESSIONS, Alabama

SHELDON WHITEHOUSE, Rhode Island LINDSEY GRAHAM, South Carolina

AMY KLOBUCHAR, Minnesota JOHN CORNYN, Texas

AL FRANKEN, Minnesota MICHAEL S. LEE, Utah

CHRISTOPHER A. COONS, Delaware TED CRUZ, Texas

RICHARD BLUMENTHAL, Connecticut JEFF FLAKE, Arizona

MAZIE HIRONO, Hawaii

KRISTINE Lucius, Chief Counsel and Staff Director
KoLAN DAvis, Republican Chief Counsel and Staff Director

SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS AND HUMAN RIGHTS
DICK DURBIN, Illinois, Chairman

AL FRANKEN, Minnesota TED CRUZ, Texas, Ranking Member
CHRISTOPHER A. COONS, Delaware LINDSEY GRAHAM, South Carolina
RICHARD BLUMENTHAL, Connecticut JOHN CORNYN, Texas

MAZIE HIRONO, Hawaii ORRIN G. HATCH, Utah

JOSEPH Z0OGBY, Democratic Chief Counsel
ScoTT KELLER, Republican Chief Counsel

1)



CONTENTS

FEBRUARY 25, 2014, 2:30 P.M.

STATEMENTS OF COMMITTEE MEMBERS

Page

Cruz, Hon. Ted, a U.S. Senator from the State of Texas ........cccccecveevvrveeevneeenns 10
Durbin, Hon. Dick, a U.S. Senator from the State of Illinois .. 1
prepared StatemMeENt .........ccccceeeiiiieeiiieeeee e e e e e e eanaeas 81

WITNESSES

WIENESS LIST oottt 39
DeRoche, Hon. Craig, President, Justice Fellowship, Novi, Michigan ................ 22
prepared StatemMent ..........cccoeeiiiiiiiiiie e s 44
Kerman, Piper, Author, Brooklyn, New York ......cccccccoviieiiiiniiiiiecieeeeieeeceee 20
prepared SEALEMENT  .......cc.eeviiiiiiiiiiieeie ettt 51

Levin, Marc, Director, Center for Effective Justice, Texas Public Policy Foun-

dation, Austin, Texas 24
prepared statement 64
Raemisch, Rick, Executive Director, Colorado Department of Corrections,
Colorado Springs, Colorado ........cccceeeeuiieeiiieeeiiieeceeeesieeeere e e rre e eevee e sereeeeeeaeas 18
prepared SEALEMENT  .......cccceviiieiiiiiiieiie ettt 72
Samuels, Hon. Charles E., Jr., Director, Federal Bureau of Prisons, Wash-
§80Y=3 703 o TR USRS 5
prepared statement .............ccoccceeiienieenen. 40
Thibodeaux, Damon, Minneapolis, Minnesota 26
prepared statement .............ccccceeeiiiiennnnnn. 76
QUESTIONS
Questions submitted to Hon. Craig DeRoche by Senator Franken ... 84
Questions submitted to Rick Raemisch by Senator Franken ...........ccccccceevueennenn. 85
Questions submitted to Hon. Charles E. Samuels, Jr., by Senator Franken ..... 86
ANSWERS
Responses of Hon. Craig DeRoche to questions submitted by Senator Franken . 87
Responses of Rick Raemisch to questions submitted by Senator Franken ......... 88
Responses of Hon. Charles E. Samuels, Jr., to questions submitted by Senator
Franken ......ooooiiiio e 89
MISCELLANEOUS SUBMISSIONS FOR THE RECORD
African Methodist Episcopal Church, Social Action Commission, Nashville,
Tennessee, StAtEIMENT ........ccccvviiiiiiiiiiiiieee e eeearr e e e e eeaareeee s 90
Allen-Bell, Angela A., Professor, Southern University Law Center, Baton
Rouge, Louisiana, Statement .........ccccccceeeiiiiiiiiiiiiiiieeieeceiee et e e 150
American Bar Association (ABA), Chicago, Illinois, statement ... .97
American Civil Liberties Union (ACLU), Washlng‘ton DC, statem t ............... 105
American Civil Liberties Union of Texas Houston, Texas Texas Civil Rights
Project, Austin, Texas; and Texas Defender Service, Houston and Austin,
Texas; joint statement ........ooociiiriiiiiiiii e 346



v

Page
American Federation of Government Employees (AFGE) Council of Prison
Locals, Washington, DC, statement ...........cccoeeieniiiiiieiiiienieciieeeeieeeee e 124
American Federation of State, County and Municipal Employees (AFSCME)
Texas Corretional Employees Local 3807, Huntsville, Texas, statement ........ 95
American Friends Service Committee (AFSC), Washington, DC, statement ..... 130
American Humanist Association, Washington, DC, statement ............cccceeeennnes 136
Amnesty International, London, United Kingdom, statement ..............ccc.oc........ 138
Architects/Designers/Planners for Social Responsibility (ADPSR), Berkeley,
California, Statement ..........ccccceviiiieiiiiiiieec e e 160
Association of State Correctional Administrators (ASCA), Hagerstown, Mary-
land, SEAtEMENT  ......ooocviiiieiiieciee e et e e e ae e e e ate e e nes 164
Black and Pink, Dorchester, Massachusetts, statement—redacted .................... 173
California Alliance for Youth and Community Justice (CAYCJ), statement ...... 179
California Prison Focus, Oakland, California, statement ............cccccceevreeenieennns 182

Campaign for the Fair Sentencing of Youth (CFSY), Washington, DC, state-

4013 o 1 7R
Campaign for Youth Justice (CFYJ), Washington, DC, statement ....................
Center for Children’s Law and Policy (CCLP), Washington, DC, statement ......
Center for Constitutional Rights (CCR), New York, New York, statement ........
Citizens for Prison Reform, Lansing, Michigan, statement ...........ccccccocevevieennen.
Cohen, Fred, Esq., LL.B., LL.M, Tucson, Arizona, statement .................
Correctional Association of New York, New York, New York, statement

Coyte, Matthew E., Coyte Law P.C., Albuquerque, New Mexico, statement ..... 235
Dayan, Colin, Robert Penn Warren Professor in the Humanities, Vanderbilt

University, Professor of Law, Nashville, Tennessee, statement ...................... 210
Detention Watch Network (DWN), Washington, DC, statement ............c.cccceen. 248
Equity Project, The, San Francisco, California, and Washington, DC, state-

3001301 RSP 580
Federal Bureau of Prisons, U.S. Department of Justice, Washington, DC,

FACE SEET e 237
Friends Committee on National Legislation (FCNL), Washington, DC, state-

4013 s SRR 287
General Board of Church and Society of The United Methodist Church, Wash-

ington, DC, statement ..........ccccoeeciiiieiiiieccieeecree e e 293
Gordon, Shira, student, University of Michigan Law School, Ann Arbor,

Michigan, StatemMent ........cccccciieeiiiiieiiiieeieeeeee ettt e e e e e eareees 560
Guenther, Lisa, Ph.D., Associate Professor of Philosophy, Vanderbilt Univer-

sity, Nashville, Tennessee, statement ..........cccocccevviieriiiiiieniiiiieniccieeeieeeee, 257
Helping Educate to Advance the Rights of the Deaf (HEARD), Washington,

1D O] =1 723 1 =) o | AR PR 297

Horn, Martin F., former Commissioner of Correction and Probation, New
York, New York, and Michael B. Mushlin, Law Professor, Pace Law School,
White Plains, New York, statement ...........ccccoeovvivviiiiiiiiiiiiiieeec e 424
Human Rights Campaign (HRC), Washington, DC, statement ..............ccccce...... 301
Human Rights Defense Center (HRDC), Lake Worth, Florida, statement .........
Human Rights First, New York, New York, and Washington, DC, statement .. 314

Immigration Equality, New York, New York, statement ...........ccccceeirviiinnnnnen. 332
Innocence Project, New York, New York, six statements .........ccccccceevvvriirvieeennns 586
Interfaith Communities United for Justice and Peace (ICUJP), Los Angeles,
California, StAteIMENT ..........ccoeiieiiiiieiiiieeiee e et et e eetee e e e e eeareeeenaeeeeanaeas 336
John Howard Association of Illinois (JHA), Chicago, Illinois, statement ........... 343

Just Detention International (JDI), Los Angeles, California, statement ............ 366

Justice and Mercy, Inc., Lancaster, Pennsylvania, statement ............ccccccceeeenee. 373
Juvenile Law Center, Phlladelphla Pennsylvania, statement .........cccccoecuveeennens 384
King, Robert, and Albert Woodfox, The Two Surviving Members of “The
Angola 3,” StAtEMENTt ......cc.cocuieiiiiiiieiiecieee e et 543
Kupers, Terry A., M.D., M.S.P., Institute Professor, The Wright Institute,
Oakland, California, Statement ...........ccccccooveiiiiiieeeiieciieeee e 260
Kysel, Ian M., Dash/Muse Fellow, Georgetown Law Human Rights Institute,
Washington, DC, statement ..........c.ccocceieiiiiiiiiiiieiiee et e e 321

Lambda Legal Defense & Education Fund, Inc., New York, New York, state-
104753 s L PP PPUPP PP PPPPPPRIN
Legal Aid Society, The, New York, New York, statement
Lutheran Immigration and Refugee Service (LIRS), Baltimore, Maryland,
SEALEIMENT oot e et eeeeaeas
Maine Council of Churches, Portland, Maine, statement ........................
Maine Prisoner Advocacy Coalition (MPAC), Morrill, Maine, statement




v

Page

Mothers of Incarcerated Sons Society (MISS), Redford, Michigan, statement ... 429

National Association of Evangelicals (NAE), Washington, DC, statement ......... 431
National Center for Lesbian Rights (NCLR), San Francisco, California, state-

40130 RO P 434
National Coalition To Protect Civil Freedoms (NCPCF), Selkirk, New York,

SEALEINENT ..o e e e s 437
National Council of the Churches of Christ in the USA, New York, New

YOrK, SAtEIMENT ...ccuviiiiiieiiiiiecctee ettt et e et eera e e earae e e 447

National Disability Rights Network (NDRN), Washington, DC, statement 450

National Immigrant Justice Center (NIJC), Chicago, Illinois, statement .. .. 452
National Juvenile Justice Network, Washington, DC, statement ....................... 461
National Lawyers Guild (NLG), New York, New York, statement ..................... 465
National Religious Campaign Against Torture (NRCAT), J. Amos Caley,
M.DIV., M.S.W., New Jersey Organizer, statement ..............ccceeevirruirriuernueennen. 474
National Religious Campaign Against Torture (NRCAT), Washington, DC,
SEALEINENT et 480
New York Campaign for Alternatives to Isolated Confinement (CAIC), New
York, New York, statement ...........cccccooeviiiiiieeiiiiiiiiieee et 490

New York Civil Liberties Union (NYCLU), New York, New York, statement ... 494
Pacific Juvenile Defender Center (PJDC), San Francisco, California, state-

INEIIE oottt et e s br e e san e e s saaaeeeare s 500
Perkins, Hon. Bill, New York State Senate, New York, New York, statement .. 170
Physicians for Human Rights (PHR), New York, New York, statement ............ 504
Power, Melinda, lawyer, West Town Law Office, Chicago, Illinois, February 23,

2 S 1Y v =3 TR 644
Prisoners’ Legal Services of Massachusetts, Boston, Massachusetts, state-

INEIIE oottt e e s e st e s ta e e saa e e saane e e anee s 525
Prisoners’ Legal Services of New York (PLS), Albany, New York, statement .... 510
Psychologists for Social Responsibility, Washington, DC, statement .................. 529
Reiter, Keramet A., J.D., Ph.D., Assistant Professor, University of California,

Irvine, California, Statement .........cccoccvveiiiiiiiiiiiieeee e 386
Rosen Bien Galvan & Grunfeld LLP, San Francisco, California, statement ...... 545
Ross, Richard, Researcher and Professor of Art, Santa Barbara, California,

SEALEINENT  ceeeeiiiiieiee e s 531
Rovner, Laura, Associate Professor of Law and Director of ClinicalPrograms,

University of Denver Sturm College of Law, Denver, Colorado, statement .... 401

Texas Civil Rights Project—Houston, Houston, Texas, statement .
Texas Jail Project, Austin, Texas, statement ..........ccccocevevieiiiieniieniiinie e,
Theoharis, Jeanne, Professor of Political Science, Brooklyn College, City Uni-

versity of New York, Brooklyn, New York, et al., statement ..........cc.ccccuveees 337
Transgender Law Center, Oakland, California, et al., statement ...................... 356
T’ruah: The Rabbinic Call for Human Rights, New York, New York, state-

401301 R SRR 604
United Nations Human Rights, Office of the High Commissioner, Geneva,

Switzerland, statement ............c.cooeeiiiiiiiiii i 616

United States Immigration and Customs Enforcement (ICE), U.S. Depart-
ment of Homeland Security, Kevin Landy, Assistant Director, Office of
Detention Policy and Planning, Washington, DC, statement ........................... 608

Urban Justice Center, New York, New York, statement .............

Virginia Council of Churches, Richmond, Virginia, statement

Washington Lawyers’ Committee for Civil Rights and Urban Affairs, Wash-
ington, DC, statement ..........ccccceeciiiieiiiiiieieeeeeeecee e e 634

Williams, Don, and Jean Williams, February 25, 2013, letter ..........cccoecveveueenns 254

Youth Justice Clinic at Benjamin N. Cardozo School of Law, New York,

New York, statement .........cccccovveeieeeeeiiieeeeeeeeeciieeeee e

Youth Justice Coalition, Los Angeles, California, statement ...

Youth Law Center, San Francisco, California, statement ..........ccccccceeevveennnnen...







REASSESSING SOLITARY CONFINEMENT II:
THE HUMAN RIGHTS, FISCAL, AND
PUBLIC SAFETY CONSEQUENCES

TUESDAY, FEBRUARY 25, 2014

UNITED STATES SENATE,
SUBCOMMITTEE ON THE CONSTITUTION, CIVIL RIGHTS
AND HUMAN RIGHTS,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 2:30 p.m., in Room
SH-216, Hart Senate Office Building, Hon. Dick Durbin, Chairman
of the Subcommittee, presiding.

Present: Senators Durbin, Franken, Hirono, and Cruz.

OPENING STATEMENT OF HON. DICK DURBIN,
A U.S. SENATOR FROM THE STATE OF ILLINOIS

Chairman DURBIN. Good afternoon. This hearing of the Sub-
committee on the Constitution, Civil Rights and Human Rights will
come to order.

Today’s hearing is entitled “Reassessing Solitary Confinement,
Part II: The Human Rights, Fiscal, and Public Safety Con-
sequences.” In a moment I will make an opening statement, and
then I will recognize Senator Cruz, when he arrives, as the Sub-
committee Ranking Member for his opening statement.

Thank you to those who are here in person and those following
the hearing on Facebook, Twitter, and using the hashtag #solitary.
There was so much interest in today’s hearing that we moved to
this larger room to accommodate everyone. If someone cannot get
a seat in the hearing room, we have an overflow room in 226 Dirk-
sen.

I also want to note that if you look around the hearing room
today, you will see a number of pictures of children during the
course of this hearing who are being held in solitary confinement.
I want to thank the photographer, Richard Ross, for allowing us to
use these photos.

This Subcommittee has worked to address human rights issues
around the world, as we did with our hearing last month on the
Syrian refugee crisis. And we have an obligation to honestly con-
sider our own human rights record at home.

The United States has the highest per capita rate of incarcer-
ation in the world. With 5 percent of the world’s population, we
have close to 25 percent of its prisoners. African Americans and
Hispanic Americans are incarcerated at much higher rates than
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whites. And the United States holds more prisoners in solitary con-
finement than any other democratic nation. These are human
rights issues that we cannot ignore.

Congress has been unable to find common ground on many im-
portant issues, but criminal justice reform is one area where we
can show the American people that our Government still functions.

Just a few weeks ago—I am sorry. We have made some progress.
In 2010, Congress unanimously passed the Fair Sentencing Act, bi-
partisan legislation that I co-authored with Senator Jeff Sessions
that greatly reduced the sentencing disparity between crack and
powder cocaine.

And just a few weeks ago, the Judiciary Committee reported the
Smarter Sentencing Act, bipartisan legislation that I have intro-
duced with Senator Mike Lee of Utah that would reform Federal
drug sentencing and focus law enforcement resources on the most
serious offenders. I want to thank my Ranking Member for cospon-
soring that Smarter Sentencing Act as well.

I also want to thank Senator Cruz for his bipartisan cooperation
on putting this hearing together today.

Almost 2 years ago, this Subcommittee held the first-ever con-
gressional hearing on solitary confinement. We heard testimony
about the dramatic increase in the use of solitary confinement that
began in the 1980s. We learned that vulnerable groups like immi-
grants, children, sex abuse victims, and individuals with serious
and persistent mental illness are often held in isolation for long pe-
riods of time.

We heard about the serious fiscal impact of solitary confinement.
It costs almost three times as much to keep a Federal prisoner in
segregation than in the general population.

And we learned about the human impact of holding tens of thou-
sands of men, women, and children in small windowless cells 23
hours a day—for days, for months, and for years—with very little,
if any, contact with the outside world. This extreme isolation can
have serious psychological impacts on an inmate. According to sev-
eral studies, at least half of all prison suicides occur in solitary con-
finement.

And I will never forget the testimony in our last hearing of An-
thony Graves, who was held in solitary for 10 of his 18 years in
prison before he was exonerated. Mr. Graves told this Sub-
committee, “No one can begin to imagine the psychological effects
isolation has on another human being. Solitary confinement does
one thing: it breaks a man’s will to live.”

Now, I have been Chairman of this Subcommittee for 7 years. I
cannot remember more compelling testimony.

At the last hearing, we heard from the Director of the Bureau
of Prisons, Charles Samuels, who is with us again today. I was not
particularly happy with the testimony at the last hearing, and I
think I made that clear to Mr. Samuels. But I do want to commend
him and his team, because they heard the message of our first
hearing. At my request, Mr. Samuels agreed to the first-ever inde-
pendent assessment of our Federal prisons’ solitary confinement
policy and practice. This assessment is underway, and I look for-
ward to an update today from Mr. Samuels, who is with us.
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At our 2012 hearing, we found that the overuse of solitary can
present a serious threat to public safety, increasing violence inside
and outside prisons. The reality is that the vast majority of pris-
oners held in isolation will be released someday. The damaging im-
pact of their time in solitary—or their release directly from soli-
tary—can make them a danger to themselves and their neighbors.

I want to note that this is the 1-year anniversary of the tragic
death of Federal Correctional Officer Eric Williams, who was killed
by an inmate in a high-security prison in Pennsylvania.

We owe it to correctional officers who put their lives on the line
every day to do everything we can to protect their safety. Make no
mistake. That means that some dangerous inmates must be held
in segregated housing. But we also learn from States like Maine
and Mississippi, which have reduced violence in prisons by reduc-
ing the overuse of solitary.

I made a personal visit to a prison, now basically closed, in Illi-
nois called “Tamms.” Tamms was our State maximum security
prison. I asked that they take me to the worst of the worst, the
most dangerous inmates, and they took me to an area with five
prisoners. They happened to be going through some unusual class-
room experience while I was there, which I never quite understood,
but each of the prisoners was in a separate fiberglass unit, pro-
tected from one another and from the teacher. And I walked to
each of them and spoke to them, trying to get an understanding of
who they were and why they were there and how they perceived
their situation. It was much different for each one of them.

But there is one in particular that I remember. He looked to be
a community college professor, a clean-cut young man. And I asked
him, “Well, how long are you sentenced to prison?” He said, “Origi-
nally 20 years.” And I said, “Originally?” “Yes,” he said. “They
added another 50 years.” And I said, “Why?” He said, “Because I
told them if they put anybody in a cell with me I would kill him,
and I did.”

Now, that is the reality of prison life in the most extreme cir-
cumstance. I know that we want to make certain that those who
work in prisons and those who also are prisoners are safer, and we
have got to balance that against our concerns about humane treat-
ment of those in solitary confinement.

We must address the overcrowding crisis in Federal prisons that
made prisons more dangerous and dramatically increased the in-
mate-to-correctional officer ratio. That is one important reason I
want to pass the Smarter Sentencing Act, which will significantly
reduce prison overcrowding by inmates who have committed non-
violent drug offenses. And it is one reason I am working to open
the Thomson Correctional Center in my own State. I look forward
to working with the Bureau of Prisons to ensure that Thomson
helps to alleviate overcrowding and that all prisoners held there
are treated appropriately and humanely.

Let me say a word about an especially vulnerable group: chil-
dren. According to the Justice Department, 35 percent of juveniles
in custody report being held in solitary confinement for some
time—35 percent. The mental health effects of even short periods
of isolation—including depression and risk of suicide—are height-
ened among youth. That is why the American Academy of Child
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and Adolescent Psychiatry has called for a ban on solitary for chil-
dren under 18.

At our first hearing, we heard about many promising reform ef-
forts at the State level. As is so often the case, State governments
continue to lead the way. Let us take a few examples.

Last year, my own State of Illinois closed the Tamms Correc-
tional Center, which I mentioned earlier, relocating the remaining
prisoners to other facilities.

In the Ranking Member’s home State of Texas, the State legisla-
ture last year passed legislation requiring an independent commis-
sion to conduct a comprehensive review of the use of solitary con-
finement in State prisons and jails.

And New York has just announced sweeping reforms that will
greatly limit the use of solitary confinement for juveniles and preg-
nant women.

There have been other positive developments since our first hear-
ing. U.S. Immigration and Customs Enforcement issued important
guidance limiting the use of solitary confinement for immigration
detainees. This is a positive step for some of the most vulnerable
individuals in detention. I want to thank ICE for this effort.

And the American Psychiatric Association issued a policy state-
ment opposing the prolonged isolation of individuals with serious
mental illness.

More must be done. That is why today I am calling for all Fed-
eral and State facilities to end the use of solitary confinement for
juveniles, pregnant women, and individuals with serious and per-
sistent mental illness, except in the rarest of circumstances.

By reforming our solitary confinement practices, the United
States can protect human rights, improve public safety, and be fis-
cally responsible. It is the right and smart thing to do, and the
American people deserve no less.

[The prepared statement of Chairman Durbin appears as a sub-
mission for the record.]

Senator Cruz has not arrived yet, so I am going to turn to our
first witness, and as I mentioned earlier, Senator Cruz and I
agreed on a bipartisan basis on all of today’s witnesses. I want to
note that I invited the Civil Rights Division of the Justice Depart-
ment to participate in today’s hearing, but, unfortunately, they de-
clined. We will be following up with them to make them aware of
our hearing and to ensure they are enforcing the Federal civil
rights laws that protect prisoners held in solitary confinement.

Also at this time, I ask unanimous consent to enter into the
record written testimony of Kevin Landy of the U.S. Immigration
and Customs Enforcement, and without objection, it will be in-
cluded.

[The prepared statement of Mr. Landy appears as a submission
for the record.]

Senator DURBIN. Our first witness today is Charles Samuels, Di-
rector of the Federal Bureau of Prisons. Director Samuels, you are
going to have 5 minutes for an opening statement, and your com-
plete written statement will be included in the record. And if you
will please stand and raise your right hand to be sworn, as is the
custom of this Committee. Do you swear or affirm that the testi-



5

mony you are about to give before the Committee will be the truth,
the whole truth, and nothing but the truth, so help you God?
Director SAMUELS. I do.
Senator FRANKEN. Thank you, Mr. Samuels. Let the record re-
flect that you have answered in the affirmative, and please pro-
ceed.

STATEMENT OF HON. CHARLES E. SAMUELS, JR., DIRECTOR,
FEDERAL BUREAU OF PRISONS, WASHINGTON, DC

Director SAMUELS. Good afternoon, Chairman Durbin and Mem-
bers of the Subcommittee. Thank you for the opportunity to appear
before you today to discuss the use of restrictive housing within the
Bureau of Prisons.

I cannot begin my testimony without acknowledging that today
is the anniversary of the death of Officer Eric Williams. Officer
Williams was stabbed to death last year by an inmate while work-
ing alone in a housing unit at the United States Penitentiary at
Canaan in Waymart, Pennsylvania. We will always honor the
memory of Officer Williams and all the courageous Bureau staff
who have lost their lives in the line of duty. These losses under-
score the dangers that Bureau staff face on a daily basis.

Our staff face the same inherent dangers as other law enforce-
ment officers throughout the country. We house the worst of the
worst offenders, to include some State inmates who we house at
the State’s request, and we do with fewer staff than most other cor-
rectional systems.

As you know, the Federal prison system is extremely crowded,
operating at 32 percent over capacity systemwide and 51 percent
over capacity at our high-security institutions. Both the high
crowding and low staffing levels contribute to the rate of violence
in our prisons. Last year alone, more than 120 staff were seriously
assaulted by inmates, most often in our high-security institutions.
In addition, nearly 200 inmates were seriously assaulted by other
inmates.

Despite these challenges, our staff interact with nearly all in-
mates in an open setting without weapons and physical barriers.
It is not uncommon for one staff member to be on the recreation
yard with hundreds of inmates who are engaged in various activi-
ties. Our staff encourage inmates to take advantage of their time
in prison to improve their lives by participating in programs such
as psychological treatment, education, cognitive behavioral therapy,
job training, drug treatment, and other available programs.

Since the hearing held by this Subcommittee in June 2012, I
have focused attention and resources on our use of restrictive hous-
ing. Over the past 18 months, we have accomplished a great deal
in terms of reviewing, assessing, and refining our approach to re-
strictive housing. We understand the various negative con-
sequences that can result from housing inmates in restrictive hous-
ing. Such placement can interfere with re-entry programming and
limit interactions with friends and family. However, please note
that the large majority of inmates remain in the general population
for their entire prison term.

In response to concerns you have raised and because it is the
right thing to do, we have implemented numerous innovations to
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ensure the Bureau is using restricting housing in the most appro-
priate manner. We continue to experience decreases in the number
of inmates housed in various forms of restrictive housing. This re-
duction is attributable to a variety of initiatives we have put in
place over the past 18 months. We have had several nationwide
discussions with wardens and other senior managers about restric-
tive housing, mental health of inmates, the discipline process, and
other related issues.

With respect to specialized mental health treatment, we recently
activated a secure mental health step-down unit that provides
treatment for maximum custody inmates with serious mental ill-
ness who might otherwise require placement in restrictive housing.
And we have plans to activate a treatment unit for high-security
inmates suffering from severe personality disorders that make it
difficult to function in our populations.

We have activated a reintegration unit to help inmates adapt to
the general population after an extended stay in restrictive housing
that was often prompted by their perceived need for protection.

In addition, we implemented a gang-free institution that allows
inmates to safely leave their gang affiliations to avoid restrictive
housing and work toward a successful re-entry.

We are in the midst of an independent comprehensive review of
our use of restrictive housing. The review team has completed al-
most half of the site visits. We expect a report to be issued by the
end of 2014, and we look forward to the results of the evaluation
to consider making additional enhancements to our operations.

Chairman Durbin, I assure you that I share your commitment to
providing Federal inmates with safe and secure housing that sup-
ports physical and mental health. The mission of the Bureau of
Prisons is challenging. Through the continuous diligent efforts of
our staff, who collectively work 24 hours each day, 365 days per
year, we protect the American public and we reduce crime.

Again, I thank you, Chairman Durbin, and Mr. Cruz and the
Subcommittee for your support of our agency, and I will be pleased
to answer any questions you or other Members of the Sub-
committee may have.

[The prepared statement of Director Samuels appears as a sub-
mission for the record.]

Chairman DURBIN. Thanks, Mr. Samuels. Let me, since there are
several here, and I want to give them all a chance to ask, let me
try to zero in on two or three specifics, if I can. The law recognizes
that children are to be treated differently than adults, and that is
why we do not house juvenile offenders with adult offenders, and
juvenile facilities are different from adult prisons.

When it comes to solitary confinement, we know children are
particularly vulnerable. At our last hearing, we heard a dev-
astating story of a young man, James Stewart, who committed sui-
cide after a very brief period in solitary confinement.

Many experts have called for a ban on solitary confinement of ju-
veniles. The Justice Department’s National Task Force on Children
Exposed to Violence concluded, “Nowhere is the damaging impact
of incarceration on vulnerable children more obvious than when it
involves solitary confinement.” I commend the State of New York
for its strides in this area. I do not believe juveniles should be
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placed in solitary confinement except under the most exceptional
circumstance.

Now, I know the Federal prison has a very limited number of ju-
veniles under your jurisdiction and that they are generally sent to
juvenile facilities. What policies and guidance does BOP have to en-
sure that juveniles under your jurisdiction are not placed in soli-
tary confinement except in exceptional circumstances where there
is no alternative to protect the safety of staff and other inmates?

Director SAMUELS. Thank you, Mr. Chairman. As Director of this
agency, I recognize the unique needs of juveniles. In the Bureau of
Prisons, we have 62 juveniles who have been sentenced to our cus-
tody, and these individuals are placed in contract facilities. And
part of our requirement with the agreement that we have with
these facilities is to provide 50 hours of various programs and to
ensure that individualized training is also provided for these indi-
viduals under our care.

And out of the 62 inmates currently in our system in these con-
tract facilities, we currently only have one individual who is in re-
strictive housing. And the requirements that we have is that any
individual placed in restrictive housing who is a juvenile, there
should be 15-minute checks done. We are ensuring that they are
also working with the multidisciplinary committee to ensure that
all of the issues are assessed, addressed, and that we are removing
the individual out of restrictive housing at the earliest date pos-
sible.

Chairman DURBIN. Are there any limits to the period of time
that a juvenile can be held in restrictive housing under the Federal
system?

Director SAMUELS. There is no specific limit, but if an individual
is going to go beyond 5 days in restrictive housing, we require that
there are discussions held to at least justify why there is a contin-
ued need. And as I have indicated, right now we only have one in-
dividual, and it should only be used under the rarest circumstances
when there is the belief that there is going to be potential harm
to the individual and/or to others. But we do not support long-term
placement of any juvenile in restrictive housing.

Chairman DURBIN. I would like to ask you about the issue of
mental health, which I think is directly linked to this whole con-
versation. At our last hearing, Senator Lindsey Graham asked
about the mental health effects of solitary confinement and about
studies about how this practice affects prisoners. You responded
that no study had been conducted within the Bureau at that time.
Now, that troubled me because the Federal Bureau of Prisons uses
segregation regularly, but it did not seem to be studied as it should
be when it comes to serious mental health.

I am pleased that one of the five key areas of study for the inde-
pendent BOP assessment is mental health. I would like to ask you
basically two questions.

Do you anticipate that the assessment will help provide BOP
with a better understanding of the mental health effects of segrega-
tion? And without getting into some of the specific heart-breaking,
gut-wrenching stories of what people do to themselves in solitary
confinement, do you agree that people who exhibit this type of be-
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havior generally need more mental health treatment and not just
the lockdown?

Director SAMUELS. Yes, sir, to your first question, I do believe
that the assessment that is being conducted by CNA Analysis Solu-
tions will provide us a road map to further look at our internal op-
eration relative to mental health treatment that is provided to our
inmate population when they are placed in restrictive housing. And
as I have indicated, since the hearing that was conducted in June
2012, long before this assessment has been put in place with the
audit, we have been internally looking at our operation, and we are
very much in agreement with the appropriate number of mental
health staff being provided to look at the specific population when
individuals are placed in restrictive housing and are suffering from
any type of serious psychiatric illness, and this is something that
we will continue to do.

And I can report, since the last hearing, and particularly with
the concern that was being raised at the ADX, we have increased
our staffing for psychology services to include ensuring that our
psychiatrists within the Bureau are making visits to the facility.
And I know that was a concern you had at that time when it was
reported that we only had two psychologists responsible for treat-
ing that population.

Chairman DURBIN. Has that changed? Has the number changed?

Director SAMUELS. Yes, sir, it has changed. We currently have
five individuals who are devoted to that population. We are in the
process of recruiting to hire a full-time psychiatrist there, but in
the interim, we are also using telepsychiatry. And I have ensured
that the chief psychiatrist for the Bureau in our headquarters is
also visiting the facility as well, and there are a lot of things that
we can do remotely. But we have increased the staffing, and it is
something that we will continue to stay on top of.

Chairman DURBIN. Has there ever been a time since you have
been in charge when a person has been released directly from re-
strictive housing to the general population, released from prison?

Director SAMUELS. Yes, and that is also something that, from dis-
cussion we had in June 2012, we have discussed extensively
throughout the agency with leadership, and I do not believe that
it is appropriate. It is something that we will continue to address.
No one should be released, based on the concern that was raised,
directly from restrictive housing into the general population, and
we will do everything possible to ensure that we have procedures
in place. And one of the things that we have done, sir, is we have
implemented a step-down unit, and definitely for those individuals
who are suffering from a significant mental illness, that we do not
have those individuals going out without some form of treatment
and ensuring that there is a transition period.

Chairman DURBIN. The last question I will ask relates to testi-
mony—we have some excellent witnesses coming in the later
panel—about women, particularly pregnant women, who are placed
in restrictive housing and solitary confinement. What have you
found;’ And what are your policies when it comes to these pris-
oners?

Director SAMUELS. With the female population, I can definitely
tell you, out of 14,008 female offenders we have in our system,
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right now only 197 are in restrictive housing, which is like 1.4 per-
cent. And if an individual requires placement, again, under the rar-
est circumstances, either to ensure that there is no threat to them-
selves and to others, we are not looking to place individuals in re-
strictive housing.

And I would also add for the record that individuals who are
placed in restrictive housing, the majority of the time it is for a
temporary period. These are not individuals who are placed in for
a long period of time.

Chairman DURBIN. Could you define those two terms, “tem-
porary” and “long period,” from your point of view?

Director SAMUELS. Well, from my point of view, if an individual—
right now out of our entire population, for individuals who are in
restrictive housing—and I will start with our special housing unit.
We have approximately 9,400 individuals who are in restrictive
housing. Only 15 percent of those individuals are in there for peri-
ods longer than 90 days, and that would be based on sanctions rel-
ative to discipline and/or administrative detention, which, when
you look at the two categories, discipline is a sanction imposed for
violating a rule, which we definitely need to maintain order within
a facility if individuals do things that warrant them being placed
in restrictive housing, which is temporary. And for individuals who
require long-term placement within restrictive housing, which we
can look at individuals for various reasons due to threat to the fa-
cility, harm to others, and ensuring that we are trying to do our
best to keep the individuals safe, that sometimes will require
longer periods of incarceration.

Specifically, when you look at the control unit, where we have in
that population a significant number of individuals, 47 percent to
be exact, out of the 413 inmates who are at the ADX, 47 percent
have killed other individuals, and that is a combination of them
murdering individuals before they have come into the system and
they have either murdered other inmates and/or staff within the
system. Those individuals require longer periods of placement in
restrictive housing.

However, for those individuals, I am not saying and I would
never advocate in any way that we are saying we are giving up on
those individuals. This is where the intensive treatment and ensur-
ing that those individuals are being given adequate time out of
their cells for recreational time and other things that we deem ap-
propriate, to ensure that when those individuals need to be pulled
out, that the assessments by our psychology staff, psychiatrists,
that we are taking all of that into consideration. And I am 100 per-
cent behind ensuring that we are not causing any more damage to
an individual who is placed in that setting. But I have to state that
to ensure the safety of other inmates, to ensure the safety of our
staff, these are individuals that only represent, sir, a small number
within our entire population. It is less than one-fifth of a percent.
When you look at the 215,000 inmates in our agency, the number
is very, very small.

Even when you look at the discipline for as large as our popu-
lation is, you are only talking about 1,500 inmates out of a popu-
lation of 215,000. So it is a very small number. We will continue
to reduce the number as best we can. And I am committed that in
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our population it is better for us to manage inmates in general pop-
ulation. It is better for everyone because those individuals need to
have the opportunity to participate in programming. And when we
are looking at recidivism reduction, we want them to receive all the
intensive programs that we can provide. And when the inmates are
not being given those opportunities, you are looking at the issue
and concern relative to threat to public safety. And we do not want
to be a part of anything that causes us to not be able to carry out
the mission. That is one of the most important things that we are
responsible for, the Bureau of Prisons.

Chairman DURBIN. Thank you very much.

Senator Cruz.

OPENING STATEMENT OF HON. TED CRUZ,
A U.S. SENATOR FROM THE STATE OF TEXAS

Senator CRUZ. Thank you, Mr. Chairman, and thank you for
holding this hearing. I think everyone here shares a number of
common objectives: wanting to ensure that all Federal prisoners
are held in a humane manner that respects their inherent dignity
as human beings, and at the same time that upholds the objectives
of sound penological policy, both allowing an opportunity for reha-
bilitation when possible and ensuring to the maximum extent pos-
sible the safety of other inmates and prisons guards, entrusted to
guards sometimes some of the most dangerous people in the coun-
try, if not the world.

Mr. Samuels, I appreciate your service and your being here today
and engaging in this important discussion, and I would like to ask
some questions to further understand your testimony and the scope
of solitary confinement within the Federal prison system.

You testified there are roughly 215,000 inmates in the Federal
system, and that compares to about 1.2 million incarcerated in var-
ious State systems. And am I correct that the overwhelming major-
ity of the 215,000 in the Federal system are in the general popu-
lation at any given time?

Director SAMUELS. Yes, sir. The majority of the inmates are in
general population. Also, the majority of the inmates in our system
spend their entire period of incarceration in general population. We
are only talking about a very, very small percentage. Right now 6.5
percent of our entire population is in some form of restrictive hous-
ing. And when you break that number down, as I have mentioned,
administrative detention, which is temporary, and also with the
disciplinary segregation, they are given a set number of days and/
or months that they have to serve.

In a prison environment—and I would hope that everyone under-
stands—it is all about order. And if we do not have order, we can-
not provide programs. We are constantly locking down our institu-
tions.

Since the hearing in 2012, we have reduced our restrictive hous-
ing population by over 25 percent. Within the last year, we have
gone from 13.5 percent to 6.5 percent. So the reductions are occur-
ring. We are only interested in placing individuals in restrictive
housing when there is a legitimate reason and justification. With
our system being so large, we have over 20,000 gang members in
our system. They are watching this hearing. They are watching our
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testimony very, very closely, for the reason being if they see that
we will lower our standards, we will not hold individuals account-
able, it puts our staff at risk, it puts other inmates at risk, and this
is why I mentioned in my oral statement that not only are we look-
ing at staff being injured and harmed, our staff are putting their
lives on the line every single second of the day to protect the Amer-
ican public. But we are also having inmates within the population
who are being harmed by these individuals who have no respect—
I mean no respect—for others when it comes to their safety.

We cannot afford at any time to say that for those individuals
who assault staff, assault inmates, there is no accountability. This
is no different than in society. If individuals violate the laws and
they hurt citizens, they are removed from society and either placed
in a jail and/or prison.

If these individuals attack police officers, they are removed. They
are not given second chances where we say do not do it again. My
staff, as I have indicated, who are putting their lives on the line
every single day, they have to know that there is accountability for
the actions of others.

Now, for treatment and working with those individuals, we are
going to continue to do that. That is our mission. Ninety-five per-
cent of the individuals within the Bureau of Prisons at some point
will be released. We have a duty, we have an obligation to do ev-
erything, sir, to ensure that for that captured population we are
working to change their behavior. Many of these individuals come
in with significant issues. We have to address those issues, and we
will continue to do it.

I also believe that it is very, very important for the Sub-
committee to know that when you look at the care levels for mental
health, we have approximately 94 percent of the inmates within
our system who have no mental illness—94 percent. That is
187,264 inmates. We have the care levels one, two, three, and four.
When you take it to level two, you are talking about 10,809 individ-
uals who have been diagnosed with some type of mental illness
that would require on average our mental health staff engaging
with these individuals once a month. When you go even further for
care level three, we have 555 inmates who would require intensive
interaction and treatment. And to the concerns that were raised
earlier, we need to make sure that these individuals are receiving
access, that there is quality time with the mental health providers,
and for the most serious cases we have in the Bureau, out of our
entire population, 286 individuals are diagnosed with an acute
mental illness. Same thing for that population.

But I think everyone needs to know that for our entire popu-
lation the majority of these inmates do not suffer from a significant
mental illness, and they are programming, they are in our institu-
tions doing the right thing and not causing us problems. But it is
that very, very small number who will do anything, I mean any-
thing, to hurt others.

I have been in the Bureau of Prisons now going on 26 years. I
have talked to inmates. I have had inmates tell me, “If you release
me to the general population or if you take me out, I will kill some-
one.” I have a duty and an obligation to protect the staff, to protect
the inmates. And when someone is willing to tell you, “If you do
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it, this is what I am going to do,” I mean, there are huge issues
with that.

Senator CRUZ. Mr. Samuels, I appreciate your decades of service,
and as someone who spent a significant portion of my adult life in
law enforcement, I certainly am grateful, as I am sure is every
Member of this Committee, for the service of the many employees
of the Bureau of Prisons, many of whom risk their lives to protect
innocent citizens every day. And it is not an easy job that you are
doing, and it is a very important job.

I would be interested, in the judgment of the Bureau of Prisons,
what is the affirmative value of solitary confinement? In what cir-
cumstances should it be employed? And what are the risks, what
are the downsides to using it as a tool in our prisons?

Director SAMUELS. Thank you, Senator Cruz. The value of re-
strictive housing in the Bureau should only be used when abso-
lutely necessary for those individuals who pose a threat to others
and the safety and security of the facility, and that is to ensure we
are protecting staff, inmates, and the general public. It should
never, ever be used as a means of being viewed as we are retali-
ating against individuals. I mean, we are trying to correct the be-
havior.

I strongly support ensuring that we do not use it just for the
sake of we can and we are not being held accountable, no different
than the State systems, who are also looking at this issue. And the
one thing that I do appreciate with this issue being raised is this
is now a national issue. It is a national discussion.

The Association of State Correctional Administrators, which I am
a member of, immediately after the hearing we all met. We talked
about the best practices and what we should be doing, because
when you look at State systems, the Federal systems, and even at
the local level, you have many, many, many definitions of what “re-
strictive housing” means. And so we are working together, and at
some point the Association of State Correctional Administrators
will be releasing a survey where they are reaching out nationally
to all the 51 jurisdictions to ask everyone, “Provide us your best
practices,” and this will be posted on the website. And I know just
from the discussions that we have had—when I say “we,” my col-
leagues, the secretaries, commissioners, and the directors for State
corrections. We are moving in the right direction to define what we
believe for our profession is appropriate. We are also looking at the
issue regarding cultural issues, because you have to understand,
where we are moving and where we are headed, we are trying to
change a culture, and not just within the Bureau of Prisons, of
practices that have been in place for long periods of time.

I have gone out at your request, Mr. Chairman, to visit the
States where practices have been in place, to look at what they are
attempting to do and what they are doing. And I am very, very
mindful of the concern. And I am the Director who firmly believes
in treating inmates respectfully, ensuring that they are living in a
humane environment, because our actions will dictate to these indi-
viduals what our country is all about. And we are not there to
judge these individuals. We are there to ensure that they serve
their time, they pay their dues to society, and hopefully put them



13

in a better situation so when they are released, they are productive
citizens and the goal of them never returning.

So I do not see a downside with individuals who are not abiding
by the rules, because if they are not abiding by the rules within
the prison, I mean, at some point when they are released, there is
no accountability. So we have to hold them accountable, because if
they go out and they continue with that behavior, guess what?
They are coming back. And we will do everything possible to try
to get them to turn and move away from that negative behavior,
but it requires intensive treatment.

I am also looking at ensuring that we are developing a cognitive
behavioral therapy program for those individuals who are within
our restrictive housing unit so they are not just sitting there. We
want there to be active engagement of showing them, hey, we can
offer you this, but they have to be willing to accept the olive
branch. We do not want to just leave individuals sitting there.

Senator CRUZ. Very good. Thank you, Mr. Samuels.

Chairman DURBIN. Thank you, Senator Cruz.

Senator Franken.

Senator FRANKEN. Thank you, Mr. Chairman.

At the outset, I would like to welcome Damon Thibodeaux, a
Minnesotan who will testify later today. Mr. Thibodeaux, you have
turned your tragedy into a story of hope and courage, and I want
to thank you for sharing it today.

I would also like to thank the Chairman for holding this hearing
and all the work you have done on this issue over the years. This
practice of solitary confinement or restrictive housing is a troubling
one for a number of reasons—for moral reasons, economic reasons,
as the Chairman said in his opening statement, for public safety
reasons.

One of the aspects of this that concerns me is the mental health
aspect of the problem, as we have been discussing. Over the years
we have seen the corrections and law enforcement systems take on
more and more responsibility for responding to mental illnesses in
our communities. Last winter, I hosted a series of roundtable dis-
cussions with law enforcement personnel and mental health advo-
cates in my State of Minnesota.

The sheriff who runs the jails in Hennepin County—that is our
largest county in Minnesota—told me that about a third of the in-
mates in his jails really belong in mental health treatment pro-
grams and not behind bars. And you have been talking about treat-
ing people behind bars. Maybe that is not where they should be
treated, if it is possible. There are people with mental illness who
have committed some crimes that they need to be behind bars, but
there are a lot who probably should be elsewhere.

I have a bill called the Justice and Mental Health Collaboration
Act that will improve access to mental health treatment for those
who need it, and I think relieving—the purpose is to relieve some
of the burden on law enforcement personnel and on correctional
personnel.

The bill also funds flexibility in creating alternatives to solitary
confinement in our jails and prisons. I would like to thank Senators
Durbin, Leahy, Hatch, Grassley, and Graham and others for co-
sponsoring my bill. I would like to invite others to join that effort.
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I want to ask you a couple things, one about crisis intervention
training. Director Samuels, last March, I visited the Federal Med-
ical Center in Rochester, Minnesota. They are kind of a psychiatric
unit and also behind bars, and they said they have benefited tre-
mendously from CIT, crisis intervention training, and they said
they have avoided serious injuries and I think incidents that may
lead to inmates going into solitary confinement when they act out
and become violent. We see these on these weekend shows that
show people behind bars, and the guards have to strap on all kinds
of protective wear. They said they can avoid that by understanding
when some—and talking someone down instead of, you know, in a
way—not provoking a terrible conflict but also not stopping it.

Can you talk a bit about the role that CIT or crisis intervention
training plays in the Federal prison system?

Director SAMUELS. Thank you, Senator Franken, and I am glad
you raised this question. The National Institute of Corrections,
which is also part of the Bureau of Prisons, actually provides the
training for crisis intervention, and it is based on a request of State
systems. We have ensured that our staff, specifically the Bureau
psychologists, have participated in the training. As a result of what
they have seen, we have implemented our own protocols relative to
the training to use various elements. And we have field-tested this
training in one of our institutions, and as a result of it, we are ob-
taining the feedback, and it is something that we are considering
to look at actually adopting within the Bureau based on the Fed-
eral system and our unique needs.

So to your point, it does serve value, and we are looking to ex-
plore doing more with it within the Federal system.

Senator FRANKEN. Okay. I kind of want to—you know, we are—
you provided a lot of statistics about solitary or about restrictive
housing. I just want to get more into the human aspect of this. I
kind of wanted to on the crisis intervention training. But how big
is a cell? How big is the average cell in solitary?

Director SAMUELS. The average size?

Senator FRANKEN. Cell, yes, the size of the cell. How big is it?
I am trying to get this—it is the human thing we are talking about.
We have got a lot of statistics. How big is the cell?

Director SAMUELS. The average size of a cell is—I guess I am try-
ing to—you are looking for the space of what the

Senator FRANKEN. Yes, the dimensions in feet and inches. The
size of the cell that a person is kept in. I want to get some idea
of—I do not—am I asking this wrong?

[Laughter.]

Senator FRANKEN. Is what you are saying that there is no such
thing as an average cell for solitary? But, I mean, typically in the
Bureau of Prisons, if someone is in solitary confinement, how big
is the cell typically?

Dirgctor SAMUELS. The average size should be equivalent to 6-by-
4, an

Senator FRANKEN. Okay. That is an answer, 6-by-4. Does the
person in the cell during months and months, say, of this, do they
have an ability to talk to family?

Director SAMUELS. Yes.

Senator FRANKEN. They always do?
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Director SAMUELS. It is not on a frequent basis, but we provide
individuals who are in restrictive housing on average—I mean,
they are receiving one phone call per month, and this is something
that we are looking at when I talk about reform for our disciplinary
process for those placed in restrictive housing we need to change,
and that is something that we are willing to continue to look at to
ensure that we are providing more access for frequency for those
phone calls, as well as visits.

Senator FRANKEN. Well, I have run out of time. We will have
some witnesses who may be a little bit more descriptive. Thank
you.

Director SAMUELS. Actually, it is 10-by-7 for the cell size.

Senator FRANKEN. Thank you.

Thank you, Mr. Chairman.

Chairman DURBIN. Thank you, Senator Franken.

Senator Hirono.

Senator HIRONO. Thank you, Mr. Chairman.

Director Samuels, thank you for your service and all that you are
doing to address what is really a troubling situation. We do have
someone on the second panel who will testify or talk about women
being confined in solitary for reporting abuse, including sexual
abuse, by Bureau of Prisons staff. I have a series of questions re-
garding this situation.

My first question is: Are you aware of this happening in the sys-
tem, rare as it may be, we hope?

Director SAMUELS. Yes.

Senator HIRONO. Okay. Second question. Then what do you have
in place to prevent this kind of abuse from happening?

Director SAMUELS. Well, what we have in place is our staff being
active in ensuring that rounds are being made. We have also ad-
dressed concerns with ensuring that the inmates are able to reach
out and to let us know and being comfortable with that. But we
have a zero tolerance.

Senator HIRONO. So you have zero tolerance, but does that mean
that the inmates that this is happening to feel free to come forward
and report? Who would they report this to? Certainly it should not
be the person that has power over them and who is actually the
abuser, alleged abuser.

Director SAMUELS. Yes, they are able to report any allegations to
staff, and we also have a hotline number that the inmates are
given, and they can also report it in that manner.

Senator HIRONO. And in terms of getting this information out to
your inmates, do you do this in a written form? Or how do your
inmates know, regardless of whether they are in solitary or in the
general population, that if they are faced with this kind of abuse,
that they know what to do, where to go?

Director SAMUELS. It is provided to the inmate population ver-
bally during discussions as well as in writing.

Senator HIRONO. Mr. Chairman, I would—I think it would be
good if he could provide us with a sample or, in fact, the directive
regarding what they tell the inmates with regard to this kind of
situation so that we can——

Director SAMUELS. We can provide that for the record.
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[The information referred to appears as a submission for the
record.]

Senator HIRONO. So in terms of the enforcement of this policy or
this directive, how do you go about making sure that this is being
followed by your staff?

Director SAMUELS. Well, a number of things that we do. At the
local level, obviously it is something that the leadership to include
management staff are focused on ensuring that we are doing qual-
ity control reviews. We utilize our national office. When we go out
and we conduct audits of our facilities, we look at the operating
practices and procedures to ensure that we are following the expec-
tations of our policies.

Senator HIRONO. How long have these policies been in place at
the BOP?

Director SAMUELS. These policies have been in place for decades.
We have always had a zero tolerance for any type of activity and
given our staff the guidance to carry it out.

Senator HIRONO. And so when this does happen, what happens
to the alleged abuser or the violator?

Director SAMUELS. For the individuals who do this, we quickly
take all allegations seriously, and those individuals are removed
from general population as well as the individuals who have been
victimized to ensure that we are looking at the safety and security
issues on both sides. And we ensure that the investigation relative
to the allegation, that we are doing it in a timely manner and hold-
ing those individuals accountable, because as I mentioned, Senator,
we do not support nor do we want anyone victimizing others and
not being held accountable for their actions.

Senator HIRONO. And is this kind of behavior considered a crime
for which the perpetrator can be prosecuted?

Director SAMUELS. Yes, and if the investigation leads to the indi-
vidual being charged, which we refer all of these issues to the FBI,
and then they move in and they do their investigation, and ulti-
mately it is determined whether or not a crime has been com-
mitted. And we believe in ensuring that those individuals are held
accountable to the fullest extent of the law.

Senator HIRONO. Do you have the numbers on how many individ-
uals have been prosecuted or disciplined in some way? Well, let us
talk about disciplined and then prosecution.

Director SAMUELS. I do not have that information with me cur-
rently, but I can provide that for the record.

Senator HIRONO. You have that data.

Director SAMUELS. Yes.

Senator HIRONO. Thank you.

[The information referred to appears as a submission for the
record. ]

Senator HIRONO. Have there been any studies on the effects of
solitary confinement on recidivism and/or re-entry?

Director SAMUELS. There have been no studies, and as a result
of the hearing that was conducted in 2012 when that question was
presented to me and we had not participated in any type of study,
we agreed to undergo the analysis that is taking place right now
with CNA. And hopefully from that review, we will have some in-
sight, but, Senator, I would have to add, when you are looking at
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recidivism, that will require a long period of time to assess when
you are looking at the number of individuals who have since been
released and the impact on recidivism, and also a resource issue for
ensuring that if we undertake something like that, that there will
be a substantial cost. But currently we do not have anything like
that in place other than what are being looked at as of now.

Senator HIRONO. And I recognize that it is not that easy to deter-
mine cause and effect in these situations. Are you aware of any
studies that show differences in the effects of solitary confinement
on men and women?

Director SAMUELS. No.

Senator HIRONO. Is this aspect going to be addressed in some
way in the study that you are referring to?

Director SAMUELS. The comprehensive study that we are under-
going now, that is not part of the assessment. But I agree with you
it is something that we should continue to look at, but also, as I
have stated, when you look at the gender issues for restrictive
housing, the number for us is very, very, very low for the female
population, and they are not as likely as the male population to be
engaged in behavior that requires them to be placed in restrictive
housing for long periods of time.

Senator HIRONO. If I may, you have 198 women in restrictive
housing. How many of them are in the ADX facility?

Director SAMUELS. We do not house any females at the ADX, nor
do we require for the record to have that type of housing for female
inmates, only for males.

Senator HIRONO. Thank you.

Thank you, Mr. Chairman.

Chairman DURBIN. Director Samuels, thank you very much for
your testimony. We appreciate it. We are going to follow up with
some of the questions that were asked here earlier. Thank you.

Director SAMUELS. Thank you.

Chairman DURBIN. We now invite the second panel to come be-
fore us, and I ask the witnesses to take their place at the witness
table. I am going to read a little background on them before they
are called on.

Rick Raemisch is here. He is the executive director of the Colo-
rado Department of Corrections, three decades of law enforcement
experience, and before this position he was the Secretary of the
Wisconsin Department of Corrections, and he also served as Dep-
uty Secretary. Previously Mr. Raemisch was the sheriff of Dane
County, Wisconsin, served as Assistant U.S. Attorney and Assist-
ant District Attorney in Dane County, as well as an undercover
narcotics executive and deputy sheriff, and I thank him for joining
us today. Mr. Raemisch, thanks for being here.

Piper Kerman is with us, and she is the author of the New York
Times best-selling memoir “Orange Is the New Black: My Year in
a Women’s Prison,” an account of her 13-month incarceration in
Federal prison. “Orange Is the New Black” was recently adapted
into a Netflix original series. Ms. Kerman works as a communica-
tions consultant for nonprofit organizations and serves on the
board of the Women’s Prison Association. She has spoken and writ-
ten about prison issues in many media outlets. She received the
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2014 Justice Trail Blazer Award from the John Jay College Center
on Media, Crime, and Justice. Again, thank you for being here.

Craig DeRoche, president of the Justice Fellowship, the public
policy affiliate of the Prison Fellowship that advocates for criminal
justice reform based on principles of restorative justice found in the
Bible. He previously served as the organization’s vice president and
director of external affairs. Earlier in his career, he served in the
Michigan House of Representatives where he was elected speaker.
He lives in Novi, Michigan, with his wife, Stacey, and three young
daughters. I want to thank you and the Justice Fellowship for your
appearance here today.

Marc Levin is the director of the Center for Effective Justice at
the Texas Public Policy Foundation, which has played an important
role in adult and juvenile justice reforms in that State. He is a
leader of the Texas Public Policy Foundation’s Right on Crime Ini-
tiative, which has led conservative efforts to reform the criminal
justice system. Previously Mr. Levin served as law clerk to Judge
Will Garwood of the U.S. Court of Appeals of the Fifth Circuit and
staff attorney at the Texas Supreme Court, thanks to the Texas
Public Policy Foundation’s work, led to reforms of the drug sen-
tencing law, and particularly I want to thank you for your support
of the Smarter Sentencing Act, which all the Members here today
have cosponsored.

Damon Thibodeaux is a witness before us. In late September,
Damon became the Nation’s 141st death row inmate to be exoner-
ated on actual innocence grounds since the Supreme Court rein-
stated capital punishment in 1976. He was released from the Lou-
isiana State Penitentiary at Angola after 15 years in solitary con-
finement. Mr. Thibodeaux’s release was supported by the Jefferson
Parish district authority’s office, which was responsible for his
original prosecutor. Following his release, Mr. Thibodeaux relo-
cated to Minneapolis where he worked for Pitney Bowes, obtained
his GED and a commercial driver’s license. In January 2014, he
began his commercial truck driving career with U.S. Xpress trans-
portation company. I am sorry for what you have been through, sir.
I commend you for what you have done to rebuild your life. It is
an amazing story. I want to thank you for having the courage to
appear here today, and we will be hearing your testimony in just
a few moments.

Mr. Raemisch, you have 5 minutes. Your entire written state-
ment—and I have read them all, and I commend them to those
who are here. These are some extraordinary statements. But, Mr.
Raemisch, 5 minutes to summarize, if you would, and then we will
ask a few questions after the whole panel.

STATEMENT OF RICK RAEMISCH, EXECUTIVE DIRECTOR,
COLORADO DEPARTMENT OF CORRECTIONS, COLORADO
SPRINGS, COLORADO

Mr. RAEMISCH. Thank you, Mr. Chair, Ranking Member Cruz,
and distinguished Members of this Committee. It is an absolute
honor for me to be here. I am Rick Raemisch. I am the executive
director of the Colorado Department of Corrections. I was ap-
pointed by Governor John Hickenlooper to fill the vacancy left by
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the former executive director, Tom Clements, who was assassinated
in March of last year.

In a horrific irony, Mr. Clements was assassinated by an indi-
vidual who had spent several years in administrative segregation
and was released directly from segregation into the community,
which is an absolute recipe for disaster.

The other irony involved here is that Mr. Clements had dedi-
cated his short time at the Colorado Department of Corrections to
reducing the large number of individuals in the system that were
in segregation. In fact, Colorado, if not the lead percentage, was
one of the leaders, unfortunately, of incarcerating people in admin-
istrative segregation.

I was picked by Governor Hickenlooper because I had the same
vision in Wisconsin and was able to do some things there. This
gives me an opportunity to continue that vision. And having spent
some time in administrative segregation myself recently, it just re-
inforced my feelings about it, and these are my feelings, and I will
summarize them very quickly. In my mind, of over 30 years in the
criminal justice system, that administrative segregation is over-
used, misused, and abused. And what I feel is that we are failing
in this particular area in our mission, and our mission really is not
about running more efficient institutions, although that is certainly
something that we want to do, that is something we need to do, but
that is not our primary mission. Ninety-seven percent of all of our
inmates return back to the community, and out of those 97 percent,
some of them have been in administrative segregation, and our
duty and our primary mission is very simple: Make a safer commu-
nity. And the way we make a safer community is by having no new
victims. And the way we have no new victims is by ensuring that
the people that we send back into the community are prepared and
dedicated to being law-abiding citizens instead of returning in a
worse condition than when they came in, and that is where I feel
we are failing.

Some of the things we have done in Colorado, I was charged by
the Governor with three tasks: eliminate or reduce the number of
major mentally ill in our administrative segregation area, and
what we were able to do last spring, as an example, we had 50 that
were in administrative segregation; this January there were 4.

The second challenge by Governor Hickenlooper was to eliminate
or drastically reduce those released directly from segregation into
the street. And I might ask or ask anybody in this audience to
stand up if they feel like they would like to live next to someone
that has been released directly from segregation to the street, and
I am pretty sure people are going to stay in their chairs. What we
were able to do, in 2012 we released 140 directly into the street;
in 2014 we released 2 so far.

And the other area I was challenged by the Governor was take
a look at everyone else in administrative segregation and see if you
can determine that the numbers of those that should be released,
and we have done that. That was started by Executive Director
Clements and is being continued by me. In January 2011, we had
1,451 in admin seg, as it is called; in January 2014, we had 597.

In a sense, I do not feel I am replacing Mr. Clements. I feel 1
am fulfilling his vision. That is what we are doing in Colorado. I
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believe that nobody should be released directly to the community,
and some of the things that we are doing are some that all can be
doing. I do not disagree with anything Mr. Samuels said. I respect
him. I have known him for quite some time. Working with the As-
sociation of State Correctional Administrators Association, we have
done a lot of work in best practices. But let me throw some things
out there as I quickly end, as I am running out of time.

For some reason, we seem to think that for admin seg someone
is in a cell 23 hours a day. Who defines that? There is probably
some obscure court case that mandates that is what happens. Why
isn’t it 22 hours a day? How about 20 hours a day? How about 18
hours a day or they start at 23 and work their way down to 10?
That is one thing we are going to be doing.

It has been automatic for the most part that someone on death
row is going to stay in administrative segregation until they are
put to death. And as we know, a person spends many years, and
some are found innocent and released. So we are going to be chang-
ing our policy on that and giving them the opportunity to get out-
side of their cells.

Where we are going to end up in Colorado is that only the ex-
tremely violent—and that is a small handful, about all that we are
talking about—are going to be those that remain in administrative
segregation. But even then, that does not mean we give up on
them. It means we continue to find a solution for these problems
because, as I sat in that cell for over 20 hours, my response was,
“This is not a way to treat an American.” It is not a way that the
State should be treating someone. It is not a way this Nation
should be treating someone. And, internationally, it is not a way
to be treating someone. This is receiving the right amount of atten-
tion now at the right time, and I think it is time we move this for-
ward.

Thank you.

[The prepared statement of Mr. Raemisch appears as a submis-
sion for the record.]

Chairman DURBIN. Thanks, Mr. Raemisch. And I might say to
those gathered here, a roll call vote just started, and some of my
colleagues will leave to vote. We will try to keep the hearing going.
There may be an interruption for a short recess because of the roll
call, but we will be back quickly to resume.

Ms. Kerman.

STATEMENT OF PIPER KERMAN, AUTHOR,
BROOKLYN, NEW YORK

Ms. KERMAN. Chairman Durbin, Ranking Member Cruz, and dis-
tinguished Members of this Committee, thank you for having me
here to address this important issue.

I spent 13 months as a prisoner in the Federal system. If you are
familiar with my book, “Orange Is the New Black,” you know that
I was never held in an isolation unit. The longest amount of time
I was placed alone in a holding cell was 4 hours, and I was ready
to climb the walls of that small room by the end of that.

I am here today to talk specifically about the impact of solitary
confinement on women in American prisons, jails, and detention
centers.
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Women are the fastest growing segment of the criminal justice
system, and their families and communities are increasingly af-
fected by what happens behind bars. At least 63 percent of women
in prison are there for a nonviolent offense. However, some of the
factors that contribute to these women’s incarceration can also end
up landing them in solitary confinement.

During my first hours of incarceration, warnings about solitary,
or “the SHU,” came from both prisoners and staff very quickly, and
very minor infractions could send you to the SHU. They can then
keep you there as long as they want under whatever conditions
they choose. Unlike the normal hive-like communities of prison, 24-
hour lockdown leaves you in a 6-by-8 cell for weeks or months or
even years, and this is unproductive for individuals, for prison in-
stitutions, and the outside communities to which 97 percent of all
prisoners return.

Several factors make women’s experience in incarceration and
solitary different from men’s. Women in prison are much more like-
ly than men to suffer from mental illness, which makes being put
into solitary confinement much more likely and much more dam-
aging.

Jeanne DiMola, who, like the majority of women prisoners, had
a history of mental illness—and 75 percent of women in prison
do—she spent the first year of her 6-year sentence in solitary con-
finement. You have her full written statement. I will share some
of her words with you.

“I spent three-quarters of my time on a bunk with a blanket over
my head in the fetal position, rocking back and forth for comfort.
I tried meditating, to no avail. I can separate body from mind with
my disassociative disorder. I cried a lot, not for me but for my kids.
I laughed inappropriately. I got angry at myself, angry at those
who abused me and led me to this life of addiction. I felt ashamed
because I let others abuse my body because I felt I deserved it. I
felt sorry I was born. I felt sorry for all the hurt that I caused. But
most of all, I felt sorry that there was not a rope to kill myself, be-
cause every day was worse than the last.”

Solitary is also misused as a threat to intimidate and silence
women who are being sexually abused by staff, which is a wide-
spread problem in prisons, jails, and detention centers that house
women. Early in my own sentence, a woman who had done a lot
of time told me about a friend of hers who had been sexually
abused by a guard at Danbury. She told me, “They had her in the
SHU for months during the SIS investigation. They shot her full
of psych drugs. She blew up like a balloon. When they finally let
her out, she was a zombie. They do not play here.”

There are egregious examples of solitary confinement being used
by prison officials to hide horrific, systemic sexual abuse under
their watch. The terrible threat of isolation makes women afraid to
report abuse and serves as a powerful disincentive to ask for help
or justice.

And, finally, solitary has a devastating effect on families and
children of women prisoners. For health and safety, pregnant
women should never be placed in solitary, and yet this is allowed
in prisons throughout the U.S. Most women in prison are mothers.
A child’s need to see and hold his or her mother is one of the most
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basic human needs, yet visitation for prisoners in solitary is ex-
tremely limited, and often all visitation privileges are revoked. Iso-
lation should only be used when a prisoner is a threat to her own
safety or that of others, not when pregnant or suffering mental ill-
ness or for reporting abuse.

I urge that the Federal Bureau of Prisons, in its assessment of
solitary confinement practices, take action to limit the use of soli-
tary on women. They should visit as many women’s institutions as
possible, FCIs like Tallahassee and Dublin, and they should in-
clude confidential discussions with the women who are incarcer-
ated in those facilities.

Last week, my home State of New York announced significant
solitary reforms, including prohibition of placing pregnant women
in solitary, and the Bureau of Prisons and other States should also
embrace those kinds of comprehensive reforms.

Thank you for the opportunity to testify and to help the Sub-
committee address this very significant issue. I am hopeful it will
m?rk the next step in urgently needed and long-term oversight and
reform.

[The prepared statement of Ms. Kerman appears as a submission
for the record.]

Chairman DURBIN. Thank you, Ms. Kerman.

As I said, I have reviewed the testimony of all the members of
this panel. It is extraordinary, and I do not want to miss it. So we
are going to take a 10-minute recess and let us race over to the
floor and back, so if you could just hang around for a few more
minutes, we will be back.

This Committee will stand in recess for 10 minutes.

[Whereupon, at 3:42 p.m., the Subcommittee was recessed.]

[Whereupon, at 3:59 p.m., the Subcommittee reconvened.]

Chairman DURBIN. This hearing of the Subcommittee will re-
sume. It would have been 10 minutes except the Senate train broke
down. We had to walk over to the Capitol and get back.

So, Mr. DeRoche, please proceed.

STATEMENT OF HON. CRAIG DEROCHE, PRESIDENT,
JUSTICE FELLOWSHIP, NOVI, MICHIGAN

Mr. DEROCHE. Good afternoon, Mr. Chairman, Ranking Member
Cruz, Members of the Committee. Thank you for revisiting this
pressing issue.

Changing the culture in prisons will change the culture in our
cities and our States. The disproportionate and arbitrary use of sol-
itary confinement is not only immoral, it is a missed opportunity
to break the cycle of crime. This approach does not increase public
safety and is contrary to Justice Fellowship’s goals for the criminal
justice system—accountability and restoration.

Teaching people to become good citizens, rather than just good
prisoners, is the charge entrusted to the correctional officers by the
taxpayers. Skilled wardens understand that ensuring prisoners be-
come responsible and productive members of society at large is
paramount to the safety of our communities, whether inside or out-
side of the prison walls.

Part of creating safe communities inside prisons includes remov-
ing prisoners, individuals, who violate societal norms by placing
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themselves or others at risk. But skilled wardens also understand
that the removal process needs to be temporary and what is being
af)llied of the prisoner should be available to them and also achiev-
able.

Many in this room know that Justice Fellowship’s founder,
Chuck Colson, saw his power and pride crumble when he left being
President Nixon’s counsel to becoming a Federal prisoner. But
upon his release from prison, his work actually started touring a
solitary confinement unit in Walla Walla prison in 1979, and out
og that meeting, Senators, is where Justice Fellowship was found-
ed.

And I am also grateful to you, Mr. Chairman and Ranking Mem-
ber Cruz, for your support, as has been mentioned, of cosponsoring
the Smarter Sentencing Act. And I believe that Mr. Colson, if he
were alive today, would applaud your work in that area.

Solitary confinement in theory is for “the worst of the worst” of
the prisoners. However, data says otherwise. A case in point is Illi-
nois where a study was conducted and found that 85 percent of the
prisoners were sent to disciplinary segregation for minor rule viola-
tions. Prisoners in these circumstances too often do not have their
cases individually reviewed and looked at from oversight. There
was an analogy given earlier about police officers, when they are
struck, or other things, but it seems that the justice system does
a much greater job on the outside of the walls of having account-
ability and individual review than segregation has had historically.

When it comes to the discussion about mental illness, regretfully,
our family, friends, and neighbors suffering from mental illness are
too often punished rather than treated. And I would like to share
the story of a man named Kevin, a young man that I had the privi-
lege of knowing back in Michigan, who was diagnosed with bipolar
disorder when he was 11 years old, and at 14 was pressured by a
peer group to holding up a pizzeria with a toy gun. He wound up
in an adult prison and spent nearly a year in segregation. He de-
scribed his experience as an ongoing panic attack and felt as
though he was stuck in an elevator that he needed to escape from,
and he eventually tried to commit suicide as his escape. But in-
stead of helping Kevin, the prison guards at the time simply in-
creased his punishment because that was all that they were
trained and knowledgeable to do.

Too often our jails have become our country’s mental institutions,
and I believe that supporting bills such as the Community Mental
Health—Collaborative Mental Health Act that Senator Franken
spoke of earlier will help provide resources to our States, law en-
forcement community, as well as to our State corrections officials
when they are encountering and dealing with people that are suf-
fering from mental health issues and mental illness.

I would like to share some promising alternatives and strategies
from Justice Fellowship’s perspective of those that have reduced
the use of segregation, that is: first, to use missioned housing to
target the need of prisoners with mental illness, developmental
delays, and those at risk of sexual victimization; second, to use al-
ternative responses to the disruptions outside of segregation; third,
to increase the training for the prison staff on methods that pro-
mote positive social behavior within the Bureau of Prisons.
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Jurisdictions employing these strategies have not only reduced
their use of segregation but have also tracked concurrent reduc-
tions in the use of force on prisoners and the number of prison
grievances.

I want to acknowledge that the ACA and other organizations
have taken a very progressive stance on inviting in external and
independent reviews, as has the Bureau of Prisons. And to this
Senate panel, whether it is the Internal Revenue Service or the De-
partment of Justice, I believe that holding Government accountable
comes with no expiration date. And when the issues of human lib-
erty and public safety are at stake, we must never give up the
watch.

And I would hope, Senator, that this is not the end of the discus-
sion today and that these can be continued, including the work
with the newly authorized Charles Colson Task Force on Prison
Reform.

[The prepared statement of Mr. DeRoche appears as a submis-
sion for the record.]

Chairman DURBIN. Well, Mr. DeRoche, thank you very much. It
is not the end. This is round two. And I do not know how many
more there will be, but I wanted to bring this issue up again and
see if progress had been made, and I thank you for your participa-
tion.

Mr. Levin, you are making me very nervous. We keep inviting
you to these hearings, and as a Texas conservative, I find myself
agreeing with you more and more.

[Laughter.]

Chairman DURBIN. So I am hoping that you will at least high-
light a few things that you know we disagree on. But thank you
very much for coming, and the floor is yours.

Turn the microphone on.

STATEMENT OF MARC LEVIN, DIRECTOR, CENTER FOR
EFFECTIVE JUSTICE, TEXAS PUBLIC POLICY FOUNDATION,
AUSTIN, TEXAS

Mr. LEVIN. Thank you, Mr. Chairman, for your leadership on
this, and I want to thank as well the Ranking Member, who I have
known and admired for many years, Senator Cruz.

We are a conservative think tank, but I will tell you

Senator CRUZ. And I will note on that you did find something you
disagree with the Chairman on.

[Laughter.]

Mr. LEVIN. Well, we are a conservative think tank, but I will tell
you that if we believe in making Government less intrusive and
personal responsibility and accountability, we have to shine the
light in the darkest of places and the most restrictive areas of Gov-
ernment control, which is solitary confinement. So I am pleased to
be here today.

One of the issues that we feel strongly about is ending the prac-
tice of releasing inmates directly from solitary confinement. This is
a major problem in Texas with over 1,300 such releases directly
from solitary confinement in 2011 from Texas State prisons.

In Washington State, a study was done on their supermax unit
that found inmates released directly from solitary confinement
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were 35 percent more likely to commit a new offense, and even
more likely than that to commit a new violent offense as compared
to comparable inmates with similar risk and offense profiles who
were not released directly from solitary confinement.

I also want to point out the successes that we have seen in
States around the country. Mississippi, as noted earlier, has gone
down from 1,300 inmates in 2007 in solitary confinement to today
only 300. And that has saved them over $6 million because it is
less than half the cost. But I think most importantly, violence in
Mississippi prisons has dropped 70 percent since they made those
reductions.

And in Maine, for example, they have gone from 139 in solitary
confinement at their Warren unit to between 35 and 45 today, just
in the last couple of years. And what I want to note is that their
corrections commissioner, Joseph Ponte, has noted the downsizing
of solitary confinement has led to substantial reductions in vio-
lence, reductions in use of force, reductions in use restraint chairs,
reductions in inmates cutting themselves up, which used to happen
every week. He said it has been almost totally eliminated as a re-
sult of these changes.

Part of what they have done there is reducing the duration of
solitary confinement; for example, those that used to go there for
drugs, they may still go, but if they test clean for drugs, they can
graduate out of solitary confinement. And if someone is being kept
there for more than 72 hours, that decision is reviewed by the com-
missioner.

I also want to note that one of the keys in Texas to reducing our
solitary confinement has been the Gang Renunciation and Disasso-
ciation Program. Inmates can earn their way out of solitary con-
finement by exemplary behavior and renouncing their gang mem-
bership.

I also want to point out that using sanctions and incentives be-
hind bars is a way to provide for incentives that lead inmates to
behave better, which, therefore, reduces the need for solitary con-
finement. One of the models is the parallel universe model used in
Arizona through their Getting Ready program. For example, in-
mates with exemplary behavior may have a longer curfew. Those
that misbehave may be denied certain privileges, such as making
phone calls and, for example, also access to the mail and other
things, except for their attorneys. And so this creates a positive in-
centive.

By the same token, we know through things like the HOPE pro-
gram, swift and certain sanctions work. And so there is a role for
24-hour timeout for example. But, again, we have to make sure
that we are not overusing solitary confinement for long periods.

One of the—perhaps the strongest incentives is, of course, earned
time, and I will tell you we are very pleased that Senator Cornyn,
Senator Whitehouse, and other Members are supporting earned
time legislation, particularly for nonviolent offenders in the Federal
system. Clearly, by reducing the number of dead-enders, we can
make sure folks have an incentive for good behavior in prison. And
also, by the way, a study has shown 36 percent fewer new offenses
for those released to parole as opposed to discharge without super-
vision.
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I want to go over a list of recommendations that we would urge
you to do in addition to, of course, ending the release directly from
solitary confinement. Those include eliminating rules that deny
any reading materials to those in solitary confinement; improving
training in de-escalation techniques for prison personnel; training
in mental retardation and mental illness; also using that parallel
universe model that creates incentives for positive behavior and
self-improvement; creating a matrix of intermediate sanctions.

Now, this would not be for those who do serious bodily injury to
a staff member or other inmate who, of course, should go to solitary
for an extensive period. But for those that commit minor violations
bars, that they would have intermediate sanctions that can be used
to get their attention and correct the behavior before it leads to sol-
itary.

Reducing the number of dead-enders through the earned time
policy, the missioned housing, which was mentioned earlier, for
those who, for example, are in protective custody, former police offi-
cers, those who are mentally ill, those who are in the process of
leading a gang. Unfortunately, those individuals often end up in
the same 23-hour-a-day cell as those who are being punished for
disciplinary violations when we know these smaller housing com-
munities with a better staff/inmate ratio can address that issue.

And I will tell you that if we can address the overcrowding, that
helps immensely, because when you have inmates piled in day
rooms with inadequate staff ratio, that makes it more difficult to
defuse the very tensions that often lead to placement in solitary
confinement.

So I want to thank the Committee for their work on this, and I
truly believe we are on the path to solutions that will both increase
our order in prisons and make the public safer when these inmates
are discharged.

[The prepared statement of Mr. Levin appears as a submission
for the record.]

Chairman DURBIN. Thanks, Mr. Levin.

Again, thanks to the entire panel. A special thanks to Ms.
Kerman and Mr. Thibodeaux for coming and speaking openly about
their own experience in incarceration.

Mr. Thibodeaux, I have read your testimony three times. It is
that compelling. And I invite you now in a few minutes to summa-
rize it, and then we will ask some questions.

STATEMENT OF DAMON THIBODEAUX,
MINNEAPOLIS, MINNESOTA

Mr. THIBODEAUX. Thank you. Chairman Durbin, Ranking Mem-
ber Cruz, and Members of the Subcommittee, thank you for invit-
ing me to speak about my 15 years in solitary confinement on
death row at the Louisiana State Penitentiary at Angola.

I am here because, in September 2012, I became the 141st actu-
ally innocent death row exoneree since the U.S. Supreme Court re-
instated capital punishment in 1976. But before I was exonerated
and released, I was subjected to solitary confinement for 23 hours
a day for 15 years between the ages of 23 and 38. This experience
was all the more painful and cruel because I had not committed
the crime for which I had been sentenced to die.
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In my written statement, I describe the physical and mental tor-
ture that inmates in solitary confinement suffer. The diet is hor-
rible. The heat and cold are often unbearable. And normal physical
and mental activity, human contact, and access to health care are
severely limited.

As harmful as these conditions are, life in solitary is made all the
worse because it is often a hopeless existence. Humans cannot sur-
vive without food and water. They cannot survive without sleep.
But they also cannot survive without hope.

Years on end in solitary, particularly on death row, will drain
that hope from anyone because in solitary there is nothing to live
for.

I know this because I lost my hope after realizing what my exist-
ence would be like for years on end until I was either executed or
exonerated. I was on the verge of committing what was basically
suicide by State by voluntarily giving up my legal rights and allow-
ing the State to carry out the sentence of death, something that
would have been done only a few weeks after signing the necessary
paperwork. My lawyer, Denise LeBoeuf, talked me out of doing
that by convincing me that I would be exonerated and released
someday, and that is why I was able to regain my hope and became
willing to continue my legal fight.

I was one of the fortunate on death row because I had Denise
and my other lawyers and supporters, but the State effectively kills
most men in solitary years before it injects them with any lethal
drugs.

I can see no reason to subject anyone to this type of existence,
no matter how certain we are that they are guilty of a horrible
crime and are among the worst of the worst. Even if we want to
punish them severely, we should refrain from this form of confine-
ment and treatment only because it is the humane and moral thing
for us to do.

My religious faith teaches that we should be humane and caring
for all people, saint and sinner alike. What does it say about us as
a Nation that even before the law allows the State to execute a per-
son, we are willing to let it kill them bit by bit and day by day by
subjecting them to solitary confinement?

I do not condone what those who have killed and committed
other serious offenses have done. But I also do not condone what
we do to them when we put them in solitary for years on end and
treat them as subhuman. We are better than that. As a civilized
society, we should be better than that.

I would like to believe that the vast majority of the people in the
United States would be appalled if they knew what we are doing
to inmates in solitary confinement and understood that we are tor-
turing them for reasons that have little, if anything, to do with pro-
tecting other inmates or prison guards from them. It is torture,
pure and simple, no matter what else we want to call it. I would
like to think that we can all agree that our Constitution prohibits
it.

I thank the Subcommittee for looking at the situation and edu-
cating the public about it, and I am pleased to answer any ques-
tions you may ask.
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[The prepared statement of Mr. Thibodeaux appears as a submis-
sion for the record.]

Chairman DURBIN. Mr. Thibodeaux, in the opening statement I
talked about the inmate that I met who said, “I got an extra 50
years because I told them if they put somebody in the cell, I would
kill him, and I did.” It was a stunning, cold-blooded statement.

Did you run into similar circumstances of other inmates who
were that dangerous?

Mr. THIBODEAUX. There was one. He volunteered for execution,
and that is why he dropped his appeals, because he stated that if
he ever got out, he would do it again.

Chairman DURBIN. What is the right thing to do with that kind
of person based on what you have seen in your—I do not know how
to describe it—incredible life experience?

Mr. THIBODEAUX. Well, I have also—I have also come in contact
with individuals who are in prison rightfully, they are on death
row. And they make no attempt to profess their innocence. They
just would prefer life as opposed to death. But someone who would
make a statement like that to kill someone that is put in the cell
with him, just leave him in the cell by themselves. You let them
out at appropriate times. You do not just lock them in a hole and
forget about them. You know, if I was to do that or you were to
do that to someone in your home, you would go to prison for that.
It is inhumane.

Chairman DURBIN. Thank you.

Ms. Kerman, I know that Senator Hirono and others may raise
the question about women, incarcerated women, and you have
been—you have lived that and you know the vulnerabilities they
have. I think about other categories, those who are being held for
immigration offenses, which are technical violations—they are not
crimes per se; I mean, it is a violation of law, there is no question
about it, but it is not a question of a violent crime or anything like
that—and the vulnerability they would have because of language
and culture and threat of deportation. What can you tell us about
those women and what they face?

Ms. KERMAN. Women who have not been convicted of a crime and
yet are held in confinement and potentially subjected to solitary
confinement for any variety of reasons, that is a horrifying thought.
Too often solitary confinement is used not to control people who are
truly dangerous to themselves or others but as a tool of control
within an institution when other management tools of an institu-
tion, whether it be a detention center or whether it be a prison or
jail, would be far more humane and likely more effective.

Chairman DURBIN. Was there any recourse at Danbury in terms
of a person or office that you could contact as an inmate if you saw
or felt you were being threatened by a guard, for example?

Ms. KERMAN. Your best chance, if you felt that you were under
threat and in danger from either a staffer or, frankly, from another
prisoner would be if you had contact with the outside world, and
different prisoners have different degrees of contact with the out-
side world. Frankly, a prisoner like myself, who is middle class and
has a lot of access, you know, money on my phone account, and so
on and so forth, has a much better chance at gaining recourse if
I was subjected to either sexual abuse or any other kind of abuse.
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But within a prison system, it is a very slippery slope to try to gain
justice, and inmates have a very limited trust of prison officials un-
less a prison is run in a way that is transparent and humane in
the first place.

So, you know, there is a medium-security men’s State prison I
visited in Ohio a number of times. It is run in a very, very different
way than any prison I was ever held in. And the warden there is
a really remarkable person. So different institutions are run in
very different ways, and it makes all the difference in terms of
whether a prisoner who is being targeted for abuse, whether it is
by staff or by another prisoner, feels comfortable seeking justice.

Chairman DURBIN. Mr. Thibodeaux, how much contact did you
have with the outside world in your 15-year experience?

Mr. THIBODEAUX. I had five contact visits with my family in the
15 years I was there.

Chairman DURBIN. How often were you able to meet with your
attorney?

Mr. THIBODEAUX. Whenever they got out to visit. I had a law
firm from Minneapolis on my case as well. They probably saw me
there three, maybe four times.

Chairman DURBIN. In 15 years?

Mr. THIBODEAUX. In 15 years. But I was more concerned with
the case work they were doing. If they wanted to come and visit
me, fine. Being in a cell like that, you kind of cherish the visits,
you know? But I was more concerned with the progress that was
being made in my case.

Chairman DURBIN. Mr. Raemisch, there was a point in Director
Samuels’ testimony that really kind of stunned me. I think what
I heard him say—and I want to make sure I do not misstate it. He
thought that 4 percent of the Federal population in prison suffered
from mental illness. I may be off on that number, but not too far
off. I have heard numbers about people with mental illness chal-
lenges in prisons, State and otherwise, dramatically higher than
that. What is your impression about the question of mental illness
and incarceration?

Mr. RAEMISCH. I am not sure—I cannot speak for him, and I be-
lieve the 4 percent was right that he said. But what went through
my mind was it is very possible he was talking about those that
fall within the definition of major mentally ill, which our number
is about 4 percent, but our mental health needs that do not fall
into that major category is 34 percent, so it is about a third of our
population. I can tell you that about 70 percent of our population
has some type of drug and/or alcohol problem also to throw into the
mix.

Chairman DURBIN. And what we found in the first hearing was
that many people with—mentally challenged people, and I cannot
tell you what levels, but many mentally challenges people found it
difficult to follow the rules as well as they should have, and any
type of resistance on their part, because either they wanted to re-
sist or they were mentally challenged, was answered with segrega-
tion.

Mr. RAEMISCH. Let me give you the example I give when I speak
publicly about it. If I was walking down the sidewalk past the bus
stop and someone was mumbling fairly loudly to themselves, like
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is often the case, we would keep walking and understand that
there was some type of mental health issue. Typically, in an insti-
tution that would probably get someone, if they were disrupting the
day-to-day activities of the institution, would get themselves into
an administrative seg cell.

So what I have said—and I cannot stress this enough—in my
mind is that administrative segregation is used, except for the ex-
tremely dangerous, is used to allow an institution to run more effi-
ciently. It suspends the problem at best, but multiplies it at its
worst. And so it does run more efficiently until you let that person
out of there. And if you have not addressed what got him in there
to begin with, you have done nothing. And that is the problem with
the mentally ill, is what I struggle with and what we are trying
to change in Colorado and we are making great progress, is how
can you hold someone accountable if they do not understand the
rule they broke to begin with. It is a no-win situation.

Chairman DURBIN. Thank you.

Senator Cruz.

Senator CRUZ. Thank you, Mr. Chairman. I would like to thank
each of the witnesses for coming here and for giving your testi-
mony. And I would also like to thank you for your advocacy and
involvement with the justice system and advocating on behalf of
those who are incarcerated.

And, in particular, Mr. Thibodeaux, I would like to thank you for
your powerful and moving testimony. When I was a lawyer in pri-
vate practice, I had the opportunity to represent John Thompson,
who is another individual who was wrongfully convicted of murder
in Louisiana and sentenced to death, and he was subsequently ex-
onerated, and it was a powerful experience personally, having the
opportunity to get to know Mr. Thompson and to represent him
both in the court of appeals and the U.S. Supreme Court. And so
let me echo the Chairman’s comment to apologize to you for the or-
deal you endured.

Mr. THIBODEAUX. Thank you, sir.

Senator CRUZ. And thank you for having the courage to speak
out about it, because that cannot be easy to do.

Mr. THIBODEAUX. No.

Senator CRrRUz. This issue is an issue that raises complicated
issues because you have got conflicting interests. Mr. Raemisch, I
would like to ask, in your judgment, with what frequency is soli-
tary confinement used for relatively minor infractions?

Mr. RAEMISCH. I can only at this point give you my impression,
and my impression is that it is incredibly overused in that area.
I was talking during the break that really the process has not
changed in over 100 years, and I try and think of what is still
being done 100 years ago that is being done today that should be
done, and I cannot think of anything. And so when I look at that
whole process, it again has become a tool to make a facility run
more efficiently, and that part of our mission we are failing, be-
cause we are sending them out into the community worse than
they came in. And I believe that is what lengthy periods of time
in administrative segregation does.

You know, if I may just say, when I hear some of the com-
ments—and I spoke at John Jay University a few weeks ago on
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some issues in corrections, and sitting next to me was the director
of the Texas Corrections and Florida—or California Corrections,
some pretty big systems. And when I was asked a question by one
of the audience members, I said—and I pointed to the others, “Wel-
come to the knuckle-dragging thug club,” because the public per-
ception is, that is what we are. And if I can stress one thing—and
I saw Mr. Samuels try and stress it, and I would also—it is that
at one time early in my law enforcement career, I may have had
that same impression. But I truly have to tell you that overall I
have never seen a more dedicated professional group of men and
women that risk their lives, and they do it because they want to
gaV(lel a safer community and they put themselves at great risk to

o that.

That aside, like any large bureaucracy—and we tend to be the
largest in each State, or close to it; I have 6,000 employees—you
end up with problems. And it is how we react to those problems,
and that is why right now, one, I really appreciate what you have
done by calling this hearing; and, two, by having me participate,
because I can tell you that I do not know of any State in the Nation
through ASCA right now that is not taking a very hard look at
their administrative segregation policies. You have really brought
it to the forefront. We all understand that, as professionals, the
movement is to this is not the right way we should be treating peo-
ple and we get that.

What we do ask for is help in finding some solutions, because
there are some that are too dangerous that they cannot be let out.
But I also have to stress that is a small number.

Senator CRUZ. Thank you, Mr. Raemisch.

In your written testimony, you stated that while the goal of
many of the reforms is to decrease the number of offenders housed
in administrative segregation, “there will always be a need for a
prison within a prison. Some offenders will need to be isolated to
provide a secure environment for both staff and offenders.” It
strikes me that a great many people would think that solitary con-
finement, particularly for an extended period of time, is not an ap-
propriate punishment for relatively minor infractions but could
well be a necessary tool for the most violent inmates who may pose
a real threat to the safety of other inmates or of guards.

Each of the members of this panel has interacted with the crimi-
nal justice system in different capacities, Ms. Kerman and Mr.
Thibodeaux as inmates, Mr. Raemisch administering a correctional
institution and system, Mr. DeRoche ministering and helping bring
hope and redemption to those incarcerated, Mr. Levin studying the
important justice issues.

A question I would ask of all five of you is: In your judgment,
based on the different experiences you have had, is there an appro-
priate role for solitary confinement? Is there a need for it? And in
what circumstances, if at all? And I would welcome the views of all
five witnesses.

Mr. RAEMISCH. In my mind right now, yes, but in a limited
sense. And that is because I have said that there are some diseases
for which there are no cure right now, and that does not mean we
do not keep trying to find the cure for the disease. But what I have
been told by my head clinicians is that we have four to five in our
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system that, if they are let out of administrative segregation, they
will kill someone. And they lay that responsibility on me, and I get
that.

But I also understand that in all other areas there is so much
room for improvement. Let us figure that group out a little while
from now. Let us take care of all the other numbers that are sitting
in administrative segregation that at this point I think there are
many other alternatives other than keeping them there.

Mr. LEVIN. Yes, that is an excellent question. I would, first of all,
say we have to distinguish 24-hour or even 72-hour placement to
defuse a situation from long term. In Texas State prisons, the aver-
age time in solitary is 4 years. So some served as long as 24 years.

The other issue 1s in Texas, thousands are placed in solitary con-
finement solely for being suspected gang members upon initially
entering prison, having committed no disciplinary violations. And
I think it is critical that—and I question the extent to which we
are doing that in Texas. We have gone down in our total solitary
confinement by over 1,000 in the last couple years since we started
bringing this up at the legislature, and there is an ongoing study
in Texas, an independent study that the legislature approved last
session. But I think that one of the issues you brought up, Commis-
sioner, that I think is very important is if you have got somebody
in solitary who is 23 hours, no stimulation, having them be able
to earn an hour more this month, okay, in programming and such
so that they can get out or gradually work their way toward more
interaction. And so that is a great idea, and I think generally
speaking, as I have said, the more you can create both positive in-
centives and graduated sanctions for inmates to address discipli-
nary issues, that is going to be able to make sure that—people in
long-term solitary confinement really should be those that have
done harm to other inmates or staff or made statements indicating
that they intend to do that. And, again, the short term can be used,
24 to 72 hours, to defuse. But even that, we have heard about the
SIT teams, there is de-escalation training, there are things—just
making sure there is no overcrowding and there are proper ratios,
{,)hat can defuse a lot of the tensions that lead to violence behind

ars.

Mr. DEROCHE. There is a study, Senator, that was done in Min-
nesota for a faith-based dorm that we have run there for more than
10 years, but it was a 10-year study of every single inmate that
went through that program, and it found that there was a 0.8-per-
cent recidivism rate, and that was every type of prisoner that went
through there from, you know, the worst of the worst on through.
And at the same time, it found that there was no deviation be-
tween the technical violations of the people that went through that
program and the general population in Minnesota, which had a 37-
percent recidivism rate. In other words, human beings were still
going to be human beings even if they have moved away from a
criminal lifestyle.

So I do think that, the Director’s comments about technical viola-
tions, that we should take to heart that, boy, that is the same type
of behavior I see in my kids, that is the same type of behavior I
see in the workplace. And guess what? When we study it and we
find a bunch of people moved away from criminal activity, they are
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still going to get it wrong on a technical side of how they get
through a day. And so we need to take that seriously of—what I
started my statement with, if you want to change the culture on
the outside in our cities and in our States, we have got to change
the culture on the inside. And I am so impressed and encouraged
to hear people talking about going out, Mr. Chairman, and seeing,
you know—and to the Director, his willingness to go see people
who are doing it right, because there are prisons where the popu-
lation, the people in the prisons have made a decision that they do
not want to live in a bad downward spiraling culture. And when
skilled wardens change that culture and they use very sparingly
the use of segregation, with people knowing that they can return
back to a positive and improving culture when they straighten
their act out, that is where it is best used—temporary, always with
the invitation of working your way back, because these corrections
officers do have the responsibility, the same as the noble people
that serve in our fire departments and our police departments, they
are supposed to be making it more safe for us as taxpayers. When
these people leave, they have got a difficult job. But we have got
to empower them, we have got to train them, and we have to hold
them accountable. We have to have oversight like we do in the
other professions. When you are using this power, how is it being
meted out, and to what end, to what results, what outcomes, what
metrics? Because we can do a far better job than we are, Senator,
but it should—you are not going to be able to eliminate it, if that
is what you are asking for.

Ms. KERMAN. I do not believe that solitary confinement has a re-
habilitative value, and, therefore, I think that it should not be used
other than for the most serious security concerns.

What I have seen solitary confinement used most often is that
disciplinary seg, not ad seg. It is true that women often do not go
into ad seg, though sometimes they do spend years and years in
solitary confinement. I can only emphasize that there is nothing re-
habilitative about being locked into a tiny box for 23 hours a day.
And so correctional systems should take very seriously their re-
sponsibility to rehabilitate and direct the tremendous amounts of
taxpayer dollars that they consume toward that goal.

Mr. THIBODEAUX. In my 15 years in Angola, it got to a point
where we were all being taken to the yard one at a time. When I
got there, they were taking us one tier at a time. But an incident
takes place, and everyone suffers the consequences, not just the
person who commits the incident. And that is a real big minus in
the system because it tells everyone else that, well, it does not mat-
ter if I am the model inmate because I am going to get punished
if someone else does something wrong anyway, so why should I
bother?

If solitary confinement is going to be used for the worst of the
worst, as it should because safety is the biggest issue in prison, be-
cause you—I mean, let us face it. We all agree that not everyone
in prison is innocent. So if it is going to be used, know your limita-
tions with it. You know, do not just lock someone up in a cell and
forget about them. They are still a human being somewhere. They
may have mental issues. They may have emotional issues. But if
you identify that and find a way around it, then you can deal with
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it in a humane way. It does not have to be, okay, just put them
in a jumpsuit and shower shoes and lock him in the cell for 23
hours a day.

The one thing I wanted more of when I was in the cell is time
out of the cell, you know? Sadly, that is not the reality. But if you
want to have solitary confinement, use it in the most limited capac-
ity possible.

Senator CrUz. Well, thank you very much, to all five of you.

Chairman DURBIN. Senator Hirono.

Senator HIRONO. Thank you, Mr. Chairman.

I want to thank all of you for coming and testifying and shedding
light on this issue, and 1 particularly want to thank Mr.
Thibodeaux because your testimony was very—you have been
there. As we say in Hawaii, mahalo for sharing your terrible expe-
riences.

I am especially concerned about reports that women are confined
in solitary for reporting abuse, including sexual abuse, by the Bu-
reau of Prisons staff, and especially as I have been working with
Senator Gillibrand and other Senators to address the issue of sex-
ual assault in the military, which is another institution where sur-
vivors of sexual assault can also be at the mercy of their super-
visors in the chain of command due to the power dynamic and pos-
sible threats of retaliation that can exist in both of these environ-
ments. So I want to thank you, Ms. Kerman, for your testimony.

And I do note that, Mr. Raemisch, you noted that 97 percent of
our prisoners do get released into the community, so we really need
to pay attention to what is happening with them because, as you
say, Mr. Raemisch, they should come out better, not worse, than
when they were in prison. And I think that is a sentiment that all
of us would share.

Ms. Kerman, you heard Director Samuels’ responses to my ques-
tions about what happens in the instance of the abuse of power by
the Bureau of Prisons personnel, especially with regard to women
and sexual abuse. Having heard his responses, do you think that
the Bureau of Prisons is doing enough to prevent and prosecute
this kind of abuse of power by their staff?

Ms. KERMAN. No. I believe that in every women’s prison and jail
sexual abuse of women and girls by staff is a problem. In some
places like Otter Creek, Kentucky, or Tutwiler Prison in Alabama,
those abuses have been revealed to be systemic and very wide-
spread and very sinister.

What I observed during the time that I was locked up was that
a staff member who was under suspicion for sexually abusing pris-
oners would be removed from direct contact with the prisoner or
prisoners that he was accused—they were always men in the in-
stances that I knew of, but they would still be there on the prop-
erty. And, of course, a person is innocent until proven guilty. I
firmly believe that. But many, many aspects of the experience of
incarceration have that silencing effect: the fact that your abuser
may not, in fact, be far away from you, may be in view, he might
be driving perimeter in the facility in which you are held, and so
you might, in fact, see him all the time; the fear of solitary confine-
ment and isolation, I cannot overemphasize how powerful a dis-
incentive that is.
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To go into the SHU for 90 days is a really long time, and typi-
cally during the type of SIS investigation that happens in the BOP,
those investigations do not happen quickly. Not only will you deal
with the pain of isolation, which is so well detailed in some of the
written testimony which has been submitted to this Committee,
but on a very practical level, you will lose your housing, you will
lose your prison job, you will lose a host of privileges, obviously, if
you are held in isolation.

All of these things conspire to really, really silence women, and,
of course, the concern about how much they can trust the people
to whom they are supposed to report abuse is a very serious consid-
eration.

Senator HIRONO. So there are all kinds of disincentives in the en-
vironment where reporting of these kinds of abuse of power does
not readily occur. Do you have any thoughts on what we can do?
And I am not even talking about using the threat of being put into
solitary as a way to control and hide this kind of behavior on the
part of the staff.

Ms. KERMAN. The best-case scenario is for female prisoners and,
frankly, for all prisoners to have increased access to the outside
world. So the person you would be most inclined to trust in terms
of seeking redress against abuse would not necessarily be someone
inside of the institution in which you live.

Access to counsel is a tremendously important issue. The vast
majority of prisoners in any system are indigent; you know, 80 per-
cent of criminal defendants are too poor to afford a lawyer. And so
their access to counsel, you know, before they are locked up is poor,
and their access to counsel while they are locked up is negligible.

So those are the things that would make the biggest difference,
and, frankly, those things will make the biggest difference in their
rehabilitation as well, not just in their ability to access justice
while incarcerated, but also in their ability to be rehabilitated and
to return safely to the community.

The isolation of solitary confinement is just a small metaphor for
the total isolation of incarceration, and when we put people to the
margins, it makes it harder for them to return to the community.

Senator HIRONO. And I do not want to confine my questions on
women and the deleterious effect, the negative effect, but for the
rest of the panel, Ms. Kerman has said that maybe one of the ways
that we can shed light on what is going on in our prison system—
and I am not saying this is symptomatic of everything that is going
on. It is a tough problem. But would you agree that providing more
access to the outside world is one way that we can prevent some
of these abuses of power from occurring within the system?

Mr. LEVIN. Yes, and also an ombudsman. We had a scandal of
sexual abuses in our juvenile State facilities in Texas in late 2006,
early 2007. One of the things we did was create an ombudsman’s
office which is not in the chain of command of any prison warden
and actually reported directly to the commission, the Texas Youth
Commission at that time, whose members were appointed by the
Governor, so actually not reporting even to the paid director of the
commission.

So when you have an ombudsman who is not in the chain of com-
mand at a particular prison unit who these reports of abuses can
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go to, and that individual can then independently look into them,
and certainly not everyone is accurate, but some of them are. And
that way when it is not kept totally within the unit, there is more
accountability and independence in examining that.

Senator HIRONO. Would the rest of you agree that that is one of
the ways that we could help?

Mr. DEROCHE. I would say very much so, and we find at Prison
Fellowship that the more that the prison lets folks in from the out-
side, the less problems that exist. It is an inverse relationship. And
I think that that would continue.

And I know the gravity for State or Federal officials—I saw it
firsthand when I was Speaker of the House in Michigan. We had
a mentally ill inmate found dead in his cell after being neglected
for 72 hours and the cell was 110 degrees. And I fought that as
hard as I could, but the gravity was we got this, we are going to
do an investigation, we have got people, we are going to—and it did
not get the satisfactory outcomes that you would get with the jus-
tice system on the outside.

I think we need independent voices. I think people need imme-
diate access, not a month later, to a phone call about something
that has happened in their life, Senator.

Senator HIRONO. Thank you, Mr. Chairman. My time is up.

Chairman DURBIN. Thank you, Senator Hirono.

I want to thank everyone who has testified here today. We have
over 130 statements that have been submitted for the record. I will
not read the names of all the groups, but I thank them each and
every one. They will be made part of the record, without objection.

[The information referred to appears as a submission for the
record.]

Chairman DURBIN. I asked my staff to look up a quote which was
in the back of my mind, and I got part of it right. It was
Dostoevsky who said, “The degree of civilization in a society can be
judged by entering its prisons.” And that is why this hearing and
this testimony is so important.

Our charge is to deal with issues involving the Constitution, civil
rights, and human rights, and I think all three of those elements
come together in what we are talking about today.

There are some things that strike me as more or less consensus.
We do not want to release people from segregation or solitary into
society. The results are disastrous, and they have been well docu-
mented. We do not want to see children in solitary confinement or
segregation, perhaps in the most extreme cases maybe, but other-
wise no. We know the vulnerability of women in incarceration and
even more so in segregation. And we certainly know the impact of
mental illness on the behavior of prisoners and the problems that
they run into once put in solitary confinement.

If you get a chance to read Mr. Thibodeaux’s testimony, do it, be-
cause he goes through in graphic detail elements of segregation or
solitary confinement which should not be acceptable under any cir-
cumstances—under any circumstances—where the food that you
are given is barely edible, where there is virtually no medical care
given to those who are in this situation, where—I was struck by
the sentence where you said for 15 years you never saw the night
sky or stars. It just is one of those gripping realizations when you
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think about what you have been through. The limited access you
had to even keep your body fit, the limited access you had to out-
side visitors, even, as you said, you made a conscious choice that
you did not want your son to see you there during that cir-
cumstance.

All of these things suggest treatment which goes beyond incar-
ceration. It really crosses the line, Mr. Raemisch, I think, in terms
of what we should do to any human being, any fellow human being,
and that is what this comes to.

I thank you all for being here. This is not the last of these hear-
ings until the problem is resolved. I do not know that it will ever
be totally resolved, but we are moving on the right path. The first
hearing started the conversation, and I sense that we are starting
to move in the right direction at many different levels.

I commend the States and I think Senator Cruz would join me
in saying many of the States have shown a real willingness to take
this issue on even more than we have, and I think it is important
that they continue that and we learn from them in the process.

So we are going to leave the record open for about a week. If you
get some written questions, which you might—it is rare, but it hap-
pens—if you could respond and return them, we would appreciate
that very much.

Senator Cruz, thanks for being here, and, Senator Hirono, thank
you as well.

This meeting of the Subcommittee stands adjourned.

[Whereupon, at 4:50 p.m., the Subcommittee was adjourned.]

[Additional material submitted for the record follows.]
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Statement of Charles E. Samuels, Jr.
Director of the Federal Burean of Prisons
Before the Subcommittee on the Constitution, Civil Rights, and Human Rights
United States Senate Committee on the Judiciary
February 25, 2014

Good morning, Chairman Durbin, Ranking Member Cruz, and Members of the Subcommittee.
Thank you for the opportunity to appear before you today to discuss the use of restrictive
housing within the Bureau of Prisons (Bureau). Chairman Durbin, I appreciate you and other
members of the Judiciary Committee for your support of the Bureau over the years, and I look
forward to continuing our work together.

Since becoming the Director of the Bureau, in December 2011, I have undertaken reviews of
many aspects of our operations, including our use of restrictive housing. Certainly I am most
concerned with anything we do that has a direct impact on the safety and well-being of our staff,
the inmates in our care, and the general public. Iam equally concerned about our ability to
prepare inmates for release and to reduce recidivism. The hearing held by this Subcommittee in
June 2012 was instrumental in sharpening the Bureau’s focus on restrictive housing; in fact, the
issue has been in the forefront for corrections nationally, not just in the Bureau. Over the past
year, we have accomplished a great deal in terms of reviewing, assessing, and refining our
approach to putting inmates in restrictive housing. We believe that the inmates in restrictive
housing are there for the right reasons and for an appropriate duration.

The Bureau is the Nation’s largest corrections system with responsibility for approximately
215,000 inmates. We confine almost 174,000 inmates in 119 federal prisons that have a total
rated capacity of 130,915, The remaining over 42,000 inmates are in privately operated prisons,
and in Residential Reentry Centers, local jails, or on home confinement. System wide, the
Bureau is operating at 32 percent over its rated capacity. Crowding is of special concern at our
higher security facilities—with 51 percent overcrowding at our high security institutions and 41
percent at our medium security prisons.

We confine a significant number of dangerous people. More than 40 percent of the inmate
population is housed in medium and high security facilities. At the medium security level 77
percent of the inmates have a history of violence, over half have been sanctioned for violating
prison rules, and half have sentences in excess of 9 years. At the high security level, half of the
inmates have sentences in excess of 12 years, 71 percent have been sanctioned for violating
prison rules, and more than 87 percent have a history of violence. One out of every six inmates
at high security institutions is affiliated with a gang.
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However, we take seriously our mission to protect public safety by running safe and secure
prisons and by providing inmates with treatment and training necessary to be productive and
law-abiding citizens upon release from prison. Bureau staff works hard to provide care and
programs to give inmates the best chance for a successful return to their communities.

In order to effectively carry out our mission, at times we must remove some offenders from the
institution’s general population. The vast majority of our inmates remain in general population
throughout their term of incarceration, abide by institution rules, work at institution jobs, and
participate in programs. Most inmates are never placed in any form of restrictive housing.
When restrictive housing is used, it is usually only for brief periods of time for the vast majority
of inmates and involves only a very small subset of the population.

Inmates placed in restrictive housing are not “isolated” as that term may be commonly
understood. All inmates have daily interactions with staff members who monitor for signs of
distress. In most circumstances, inmates placed in restrictive housing are able to interact with
other inmates when they participate in recreation and can communicate with others housed
nearby. They also have other opportunities for interaction with family and friends in the
community (through telephone calls and visits), as well as access to a range of programming
opportunities that can be managed in their restrictive housing settings. Bureau psychologists
receive specialized training to address the needs of inmates who suffer from mental health
problems or disorders and who are placed in restrictive housing units. All staff is trained in
suicide prevention and in identifying and addressing signs and symptoms that may indicate a
deterioration of an inmate’s mental health.

In response to concerns you raised at last year’s hearing, and because it is the right thing to do, 1
have been personally involved in numerous initiatives to ensure the Bureau is using restrictive
housing in the most appropriate manner. I consulted with the leaders of several state
departments of correction that have been identified as being particularly progressive in this area,
including in Mississippi, Maine, Colorado, and Ohijo. I visited facilities in Mississippi and
Maine to learn firsthand about their experiences.

T am pleased to report that we continue to experience decreases in the number of inmates housed
in various forms of restrictive housing. This reduction is attributable to a variety of initiatives
we have put in place over the past two years including nationwide deployment of a new
information system that allows us to track and monitor carefully the operations of our Special
Housing Units (SHU). Some of the steps we have taken to reduce our use of various forms of
restrictive housing include holding several nationwide videoconterences with Bureau leadership
regarding restrictive housing use, discipline, and alternative sanctions. We have activated a
secure mental health step down unit at United States Penitentiary (USP) in Atlanta, Georgia.
The Bureau has identified inmates in restrictive housing who we believe, can benefit from
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residential treatment and the therapeutic environment it provides, and have transferred them to
the unit. The treatment program includes comprehensive assessments and focuses on the
management of mental illness and steps to recovery, emotional self-regulation, improving social
skills, and activities of daily living in a modified therapeutic community setting. We have
transferred some inmates from the Administrative Maximum Security Facility (ADX) in
Florence, Colorado and the United States Medical Center for Federal Prisoners in Springfield,
Missouri to this unit.

In addition, we recently established a gang-free institution that allows inmates to safely leave
their gang affiliations and work toward successful reentry upon release from prison. This
program, which currently houses 68 inmates and will continue to expand, is expected not only to
decrease the misconduct that is associated with prison gang activity, but also to provide inmates
with greater opportunities to engage in reentry programming.

We are in the midst of an independent comprehensive review of our use of restrictive housing.
This review, overseen by the National Institute of Corrections, will identify “best practices” for
restrictive housing operations and will help us continue to make improvements. The review
team includes current and former directors and deputy directors of state departments of
corrections who have already conducted four site visits at USP Terre Haute, Indiana, USP
Lewisburg, Pennsylvania, USP Coleman, Florida and Federal Correctional Institution (FCI)
Butner, North Carolina. They will be visiting at least five other sites: USP Allenwood,
Pennsylvania; ADX and USP Florence, Colorado; USP Hazelton, West Virginia; USP and FCI
Victorville, California; and USP Tucson, Arizona, We expect the report to be issued in the
winter of 2014, and look forward to the results of the evaluation to make additional
enhancements to our operations.

Chairman Durbin, this concludes my formal statement. I assure you that I share your
commitment to providing federal inmates with safe and secure housing that supports physical
and mental health. There are certainly times when restrictive housing placements are necessary
and appropriate. A mission for our agency, and for all corrections professionals, is balancing the
need for safety and security of inmates and staff with opportunities for effective interventions
and maintaining ties to the community. I look forward to our continued collaboration on this
important issue.

Again, [ thank you Chairman Durbin, Mr. Cruz, and the Subcommittee for your support for our
agency. The mission of the Bureau is challenging. Through the continuous diligent efforts of
our staff, who collectively work 24 hours each day, 365 days per year - weekends and holidays -
we protect the public and help to reduce crime recidivism. I would be pleased to answer any
questions you or other Members of the Subcommittee may have.
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Mr. Chairman, Ranking Member Cruz, and other distinguished Senators of the Committee, I am
grateful that you are revisiting this pressing issue.

The prolific use of solitary confinement in our nation’s prisons and jails is cause for genuine
concern.! It is yet another example of the government allowed to grow unchecked, creating a
burgeoning bureaucratic system loathe to produce results. Taxpayers and victims of crime count
on a return for our investment in the criminal justice system. As a conservative, I believe we
should apply serious scrutiny to processes that restrict liberty, including isolation practices. Asa
Christian, I believe that humanity ascribes its value and dignity from its Creator, and thus, 1
advocate for an accountability system that underscores the dignity and value of humanity in all
circumstances. The disproportionate and arbitrary use of solitary confinement is not only
immoral, it is a missed opportunity to break the cycle of crime. This approach does not increase
public safety and is contrary to Justice Fellowship’s goals for the criminal justice system-—
accountability and restoration.

In prison culture, many tolerated norms are antithetical to societal standards. Justice Fellowship
believes that the overuse of solitary confinement is a direct result of this lost cuiture

war. Teaching people to become good citizens, rather than just good prisoners, is the charge
entrusted to correctional officials by taxpayers. Skilled wardens understand that developing pro-
social communities within prison walls is paramount to public safety—both inside and outside of
prison fences. Part of creating safe communities inside prisons includes removing individuals
who violate societal norms by placing themselves or other’s safety at risk. Skilled wardens also
understand, however, that this removal process must be temporary, and that a clear path back
into the community must be not only clearly available, but achievable. Skilled wardens and
corrections officers should welcome oversight, performance measurements, and independent
review to ensure their use of segregation increases safety in the prison and the safety of the
community upon prisoners’ reintegration.

! United States Department of Justice, Office of Justice Programs, Bureau of Justice Statistics. Census of State and
Federal Adult Correctional Faeilities, 2005. ICPSR24642-v2, Ann Arbor, MI: Interuniversity Consortium for
Political and Social Research [distributor], 2010-10-05.doi:10.3886/ICPSR24642.v2. http://dx.doi.org/10.3886
ACPSR24642.v2 (last visited Feb. 20, 2014).
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The Legacy of Justice Fellowship

As many of you know, our founder, the late Chuck Colson went from being President Nixon’s
Counsel to a federal prisoner as a result of his involvement in the Watergate scandal. Although
his power and pride crumbled, Colson’s faith in Jesus Christ was strengthened. Upon his release
from prison, Colson vowed never to forget the prisoners he feft behind. In 1976, he founded
Prison Fellowship, the largest prison ministry in the world today.

The genesis of Justice Fellowship actually began as a response to the use of solitary confinement
and other appalling living conditions in prison. Chuck was the first outsider to enter Washington
State Penitentiary in Walla Walla after a nine-month lockdown ended in 1979, He insisted on
going into the worst segregation unit. The assistant warden offered him a raincoat since it was
likely he would have excrement and urine thrown at him. Chuck declined the raincoat. No one
threw anything at him as he made his way through, offering to pray for each prisoner, but Chuck
was appalled by the filth, overcrowding, and chaos. He promised the leaders among the
prisoners that he would take their story to thc movers and shakers on the outside. Chuck’s exit
from the prison gates at Walla Walla became the founding moment for Justice Fellowship.

In the past 30 years, Colson and Justice Fellowship have played a leading role in passing
groundbreaking justice reforms at the state and federal level. Tam honored to continue leading
Justice Fellowship by advancing reforms that increase restorative outcomes for victims,
offenders, and communities. Thanks to funding included in the recent spending bill, I am
pleased to report that Chuck’s legacy on these issues lives on through the Charles Colson Task
Force on Federal Corrections, which will review the challenges faced by the Bureau of Prisons
and make recommendations for further reforms. I am grateful to the Chairman and Ranking
Member for their leadership in addressing one of the Bureau’s most pressing issues today—
dangerous overcrowding—by sponsoring and cosponsoring the Smarter Sentencing Act.” This
broad bipartisan support for reforming and reducing mandatory sentences for non-violent drug
offenses is a signal that the political left and right are finally willing to cast aside sacred political
epithets such as being “tough on crime” and “lock ‘cm up and throw away the key” in order to
have a meaningful conversation on how address the real challenges facing our nation’s criminal
justice system.

The History of Faith Communities and Solitary Confinement

The opening of the Eastern Pennsylvania Penitentiary in 1829 has been called the United States’
“first experiment” in solitary confinement.® The term-“penitentiary” was coined because the
Quaker leaders believed that placing prisoners in solitary cells made of stone would cause them
to meditate on their sins, pray, and become penitem.4 However, the Quakers realized the critical
spiritual element of fellowship cannot be overlooked. Afler visiting the penitentiary in 1842,
Charles Dickens documented his observations of the men held in these solitary cells: “I believe it

. 1410, 113" (as reported by S. Comm. on the Judiciary, Jan. 30, 2013).

* Laura Sultivan, Timeline: Solitary Confinement in U.S. Prisons, NATIONAL PUBLIC RADIO, July 26, 2006,
http://www.npr.org/templates/story/story php?storyld=5579901.

‘1d.

2
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... to be cruel and wrong. 1 hold this slow and daily tamgpering with the mysteries of the brain,
to be immeasurably worse than any torture of the body.”

I am glad to say that the faith community has made progress in reclaiming its history. Today,
along with many faith groups, the Quakers are actively involved® in advocating for reform of the
use of solitary confinement and other pressing criminal justiee issues.

The Overuse of Solitary Confinement

Isolating a prisoner in a cell alone may be necessary in cases where an individual poses a serious
threat to institutional safety, but the overuse of solitary confinement for non-violent rule
infractions, involuntary protective custody, and as a response to people acting out as a result of
untreated mental illness, is not only wrong from a moral perspective, but often
counterproductive.

In theory, solitary confinement is for “the worst of the worst” prisoners. Yet, the data often
reveals a very different story. The Vera Institute’s Segregation Reduction Project found 85
percent of prisoners were sent to disciplinary segregation for minor rule infractions in Illinois.
Common violations included being out of place, failing to report to an assignment, and refusing
an order.

7

We should move out of solitary confinement people who were placed there for non-violent rule
infractions, but even for people who landed there for legitimate safety reasons, we must make
strides to give them opportunities to regain trust and make positive social choices. The goal
should always be to move prisoners back to general population, and staff should be rewarded for
encouraging prisoners to do so. People in segregation should have their cases individually
reviewed by an independent authority regularly to determine their progress and whether less
restricted housing is appropriate.

Public Safety at Risk: From Solitary to the Street

One of Justice Fellowship’s staff took a tour of segregation units in a state maximum security
prison over a year ago. The prison had one staff member dedicated to a pilot “step-down”
program. The program targeted prisoners who were eurrently in segregation but were due for
release to the community within the next year and would move them to gradually less restrictive
housing and increased programming. When asked how many of the prisoners on the long list for
release were participating, the staff person replied that around 25% were involved. When asked
about the rest, she replied that they did not have any capacity to include more of the prisoners,

* CHARLES DICKENS, AMERICAN NOTES 146 (Fromm Int’l 1985) (1842).

¢ Rachael Kame! & Bonnie Kerness, The Prison Inside the Prison: Control Units, Supermax Prisons, and Devices of
Torture, AMERICAN FRIENDS SERV. COMM. (2003), http://afsc.org/sites/afsc.civicactions.net/ files/documents/
PrisonInsideThePrison.pdf.

7 Reassessing Solitary Confinement: The Human Rights, Fiscal and Public Safety Consequences: Hearing Before

the Subcomm. on the Constitution, Civil Rights, and Human Rights of S. Comm. on the Judiciary, 112th Cong. 4
{2012) (statement of Michae! Jacobson, President & Director, Vera Institute of Justice) (available at
http//www,vera.org/files/michael-jacobson-testimony-on-solitary-confinement-2012.pdf).
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and some of them were just too dangerous to risk it. By now, these people—too dangerous for
the general prison population—are our neighbors,

This phenomenon poses a serious public safety concern that should be thoroughly researched and
addressed. One study found that prisoners freed directly from solitary confinement cells to the
community had recidivism rates that doubled those of prisoners who were given a period of
transition into the general prison population before release.”

People with Mental Illness

Many studies have documented the detrimental psychological and physiological effects of long-
term segregation.” | want to be clear that I am distinguishing mental heaith problems, which
almost all of us face at some point in life, from acute mental illress.

Mental illness is too often punished rather than treated. Kevin, a young man I have the privilege
to know, was diagnosed with bipolar disorder when he was 11. Other teenage boys pressured
him to rob a pizza joint with a toy gun at 14. As a result, he was sent to a secure juvenile facility
and later moved to an adult prison in Michigan where he spent nearly a year in segregation.
Describing how the conditions made him feel he said, “It’s like a panic attack, like being trapped
in an elevator. Eventually, I have to do something to get it out.”*® One time, that “something”
was ripping a suicide blanket so that he could try to hang himself. Rather than try to get this
young man the help he needed, prison officials ordered him to reimburse the department $145 for
the blanket and took 12 days of privileges away. Today, Kevin and his family are active
advocates for justice reforms.

[n many ways, this is a systemic problem that starts long before people enter the criminal justice
system. Jails have become the de facto mental institutions in our country. I am grateful that the
Senate Judiciary Committee has taken a significant step to address this systemic issue, by
passing the Justice and Mental Health Collaboration Act, which equips law enforcement with
Crisis Management Teams to respond to people displaying signs of mental iliness and provide
them with the resources they need before they are booked into jail.'' Additionally, the
legislation includes a specific provision providing the Attorney General with the ability to award
resources to correctional institutions to develop alternatives to solitary confinement.'

8 See, e.g., Lovell, et al., Recidivism of Supermax Prisoners in Washington State, 53 CRIME AND DELINQ. 633, 633~
56 (Oct. 2007).

® See e.g., Stuart Grassian & Nancy Friedman, Effects of Sensory Deprivation in Psychiatric Seclusion and Solitary
Confinement, 8 INT'L J.L. & PSYCHIATRY 49 (1986); Craig Haney & Mona Lynch, Regulating Prisons of the
Future: A Psychological Analysis of Supermax and Solitary Confinement, 23 NEW YORK UNIVERSITY REVIEW OF
LAW AND SOCIAL CHANGE 477-570 (1997); Craig Haney, Mental Health Issues in Long-Term Solitary and
“Supermax” Confinement, 49 CRIME & DELINQ. 124 (2003).

' Jeff Gerritt, Mentally Il Get Punishment Instead of Treatment, DETROIT FREE PRESS (Feb. 5,2012)
http://www.freep.com/article/20120205/OPINION02/202050442/PUNISHMENT-INSTEAD-OF-TREATMENT-
Hundreds-of-Michigan-s-mentally-ill-inmates-languish-in-solitary-confinement-lost-in-a-prison-system-ill-
equipped-to-treat-them.

'S, 162, 113" (as reported by S. Comm. on the Judiciary, June 20, 2013).

2 1d. at § 3GH2)NC)(iid).
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Maximizing Opportunities for Interaction and Healthy Relationships

We should never lose sight of a person’s humanity and their need for fellowship. If someone
needs to be placed in segregation because they pose an imminent danger, the environment must
be as safe and humane as possible. Corrections administrators should have a plan in place that is
focused on changing that person’s behavior so they can succeed not only in the general prison
population, but in society upon release.

Men and women who are in segregation for legitimate security reasons should be afforded the
maximum opportunity possible for interaction with other human beings, communication with
family and mentors, books, and other productive activities. The recent American Correctional
Association standards affirm that people held in segregation and protective custody should have
access to educational services, commissary, library access, religious guidance, counseling, and
other activities,”

Alternatives and Strategies

A growing number of jurisdictions have requested assistance through independent review experts
available to address the overuse of solitary confinement through the National Institute of
Corrections as well as nonprofits like the Vera Institute’s Segregation Reduction Project
launched in 2010." I want to share some general concepts of promising alternatives and
strategies used in several of these jurisdictions that have reduced the use of segregation as a
result of this assistance:

= Creating “missioned housing™ that allows for services targeted to the needs of
prisoners with mental iliness, developmental delays, or those at risk of sexual
victimization. These units provide a smaller community setting for these
vulnerable populations without placing them in solitary confinement.

= Whenever possible, offering alternative responses to disruptions such as anger
management and behavior programs, reduction of privileges, or restricted
movement in the prisoner’s current housing.

= Providing incentives for positive behavior such as increased privileges, enhanced
education, and job training.

= Providing training for staff on motivational interviewing to communicate with
prisoners in a supportive manner that promotes pro-social behavior.

= Screening prisoners for cognitive disabilities and providing specialized training
for staff on how to redirect and communicate effectively with this population.

* Staff training and enhanced interventions for developmentally and intellectually
delayed prisoners.

3 Using Administrative Segregation to Manage Offenders, AMERICAN CORR. ASS™N (Winter 2013),
http://www.aca.org/conferences/winter2013/WC2013_Presentations/C-11%20Using%20 Administrative%620
Segregation%20to%20Manage%200ffenders.pdf.

' Segregation Reduction Project, VERA INSTITUTE OF JUSTICE, http://www.vera.org/project/segregation-reduction-
project (fast visited Feb. 20, 2014).



49

Jurisdictions employing these strategies have not only reduced their use of segregation, but have
also tracked concurrent reductions in the use of force on prisoners and the number of prisoner
grievances."

Accountability

Inviting accountability is not an easy thing to do, but it is a sign of good governance. We
applaud the many jurisdictions, including the Bureau of Prisons, that have invited independent
cxperts to rcview their use of segregation.

1 also want to acknowledge the American Correctional Association and the Association of State
Correctional Administrators for the work they have done to issue standards, provide an increased
number of trainings, and generally raise awareness and opportunities to discuss best practices
among their members.

Government accountability, whether over the Internal Revenue Service or the Department of
Justice, is not a project with an end date. These are positive steps, but when the issue of human
liberty and public safety is at stake, we must never give up watch.

We look forward to partnering with law enforcement and corrections officials as we continue to
improve accountability and oversight, and increase the resources needed to advance best
practices in our nation’s prisons, jails, juvenile, and immigrant detention facilities.

Justice Fellowship’s Recommendations
1 would like to leave you with three parting recommendations:

1. Do not let the conversation end here. Stay invested in the Bureau of Prisons’ progress
and look for more opportunities for oversight and transparency in the future. One such
opportunity might be through review by the Chuck Colson Task Force on Federal
Corrections.

2. Turge you all to work with your colleagues in the Senate and the House to pass the
Smarter Sentencing Act and the Justice and Mental Health Collaboration Act. We must
reduce the dangerous overcrowding in the federal system which contributes to violence
and the subsequent overuse of solitary confinement. We must also provide law
enforcement and corrections officers with the training and support they need to divert
people with serious mental illness from jails in the first place and to develop alternatives
to segregation.

3. Make a personal investment in promoting restoration of your community. Many of us
know how to give our clothes to those without and donate food to the hungry, but few
know how to visit the prisoner. If you haven’t had this opportunity, I would invite each
of you to come with us to visit a prison and learn more about these issues firsthand.

Conclusion

' Sec’y Bemard Warner, Restrictive Housing, (2013) (DOC Internal Report).
6
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Restorative justice requires that the criminal justice system do more than warehouse people
convicted of crimes. Restorative justice requires proportionate punishments to hold men and
women accountable for the harm they have caused to their victims and communities. It requires
treating those convicted of a crime with fairness and dignity, even if they are locked behind bars.
It requires opportunities during incarceration for prisoners to make amends and rebuild the trust
of the community. It requires finality of punishment, opening the door to a second chance and a
fresh start. We have suffered decades of unproductive pendulum-swings in criminal justice. It is
time to turn to what may seem a new and radical model, but is actually a long-standing and well-
proven one: justice that restores.

In closing, I would like to thank the Chairman and Ranking Member for holding this federal
hearing on solitary confinement, and 1 look forward to continuing our dialogue on this important
issue.
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Testimony of Piper Kerman
Hearing before the Senate Committee on the Judiciary
Subcommittee on the Constitution, Civil Rights and Human Rights
“Reassessing Solitary Confinement Ii:
The Human Rights, Fiscal, and Public Safety Consequences”
Tuesday, February 25, 2014

Chairman Durbin, Ranking Member Cruz, and distinguished members of the
Subcommittee, | want to thank you all for this opportunity to address you and for organizing

this important hearing.

I spent 13 months as a prisoner in the Federal Bureau of Prisons system from 2004-
2005, with most of my time served at the Federal Correctional Institution in Danbury,
Connecticut. From my first hours of incarceration, whispers and warnings about solitary
confinement ~ better known as the SHU —~ came with frequency and from all quarters, prisoner:
and staff alike. One of the first women to befriend me in prison had just spent a month in the
SHU for a minor infraction. Solitary confinement is a prison within a prison. But unlike the hive-
like communities of people that exist behind prison walls, which have conflicts but also
opportunities for redemption, 24-hour lockdown {eaves you completely alone in a six-by-eight
foot cell for weeks, sometimes months and even years. Here, the terror and the lasting damage
of incarceration may be increased a thousand fold. This is unproductive for individuals, the

institutions and the outside communities, to which the vast majority of prisoners will return.

If you are familiar with my book, Orange is the New Black, you know I'm the first to
acknowledge that unlike many prisoners, | have the resources and support to take my own
experiences in prison and use them to try to make critical improvements to this country’s
criminal justice system. Since my release, | have worked with many criminal justice-involved
women who need help advocating for the changes they need to be safe and to get back on

their feet. { am here today in that capacity.
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if you've watched the Netflix original series adapted from my book, you may recall an
episode in which the character that is based on me spends time in the SHU. Although today |
will share many stories about solitary confinement, I mercifully did not spend any time in
solitary. However, the way solitary confinement is handled on the show is an accurate depiction
and the silencing effect of the SHU is very real.

Women in Solitary Confinement

When we think of solitary confinement, most of us don’t picture women being subjected
to this form of extreme punishment. But the truth is that women prisoners are routinely
subjected to solitary confinement in jails, prisons and detention centers across the United
States.' Increasingly, the American public and our leaders are learning about the profound
negative psychological impacts of solitary confinement and the excessive number of people
held in these conditions, but { want to talk about the unique harms and dangers of subjecting

women prisoners to this practice.

Women are the fastest growing population in the criminal justice system and their
families and communities are increasingly affected by what happens behind bars. At least 63%
of women in prison are there for a nonviolent offense.® However, some of the factors that
contribute to these women’s incarceration can also end up landing them in solitary
confinement. Mental heaith problems are overwhelmingly prevalent in women’s prisons and
jails, which have a much higher percentage of mentally ill prisoners than in men’s facilities.™
High incidences of sexual and physical assault" are a reality for women in prison, jail, and
immigration detention centers, both before and during their incarceration.” These facts are very

important in relation to the use of solitary. It is critical for our criminal justice system to address
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the unique situation of women in prison—especially those women subjected to the social and

sensory deprivation of solitary confinement.

While | was in prison, | saw many women sent to the SHU for minor infractions such as
moving around a housing unit during a count, refusing an order from a correctional officer, and
possession of low-level contraband like small amounts of cash {which is largely useless in
prison) or having women’s underwear from the outside rather than prison-issued
underwear. All of these infractions drew at least 30 days in solitary. Sometimes women are
sent to the SHU immediately upon their arrival in prison because there aren’t any open beds.
This is especially terrifying if a woman has never been in prison or jail before, which is often the
case. Stories about the SHU are rampant —some told directly by the women who experienced
solitary first hand, but often passed along from prisoner to prisoner. They all evoke terror and a
conviction to keep your head down and report nothing that you see, hear or experience for fear

that you may be locked down in isolation.

| have submitted for the record the full written testimony of Jeanne DiMola, who spent
one year of her six-year sentence in solitary. She describes with chilling detail the neglect and
abuse she endured while in the SHU and the impact the experience of extreme isolation still has
on her as she works hard to get her life back on track. Jeanne writes: “When you have no one
to talk to inside a grey, dingy cell with its blacked out window, you start talking to yourself, then
you think your inner self at least deserves an answer, so | began answering myself. | asked
myself what if | got swallowed into this biack hole in my cell and just disappeared. | asked
myself if it would be better off for my family if this thorn in their side went away for them so

they can truly forget me. The best way | can describe being in this smali box when life is going



54

on without you is you are dead and the cell is your coffin. Everything goes on without and

around you. But you stay the same...stagnant.”

Mental lliness

Mental health experts tell us that solitary confinement is psychologically harmful,
especially for people with pre-existing mental illness. Serious mental iliness can also resuit from
prisoners’ experiences in solitary confinement. In studies of prisoners held in solitary
confinement for 10 days or longer, people deteriorated rapidly, with elevated levels of
depression and anxiety, a higher propensity to suffer from hallucinations and paranoia, and a
higher risk of self-harm and suicide." In solitary confinement units, some prisoners can be
found sitting in puddles of their own urine, others smeared in their own feces. The sounds of
prisoners shrieking in their cells and banging their fists or heads against the walls is nothing out
of the ordinary. Extreme and grotesque self-mutilation is also all too common, such as prisoners
who have amputated parts of their own bodies or, in one particularly disturbing case, a prisoner
who sewed his mouth shut with a makeshift needle and thread from his pillowcase. Others
attempt to or succeed in committing suicide. Regular correctional staff is simply not equipped

to deal with the medical issues that are so prevalent within solitary confinement units.

Nearly 75% of women in prison are diagnosed with mental iliness. The conditions of
confinement are especially difficult for mentally ill people, as adherence to prison rules is
simply more difficuit for them. This feads to destructive and intense cycles of infractions and
punishment. Prisoners with mental iliness suffer in ways that make their behavior difficult to

manage. They often end up in solitary confinement as a result of behavior that is beyond their
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control. They are essentially punished for their iliness." Putting women with mental iliness in
solitary confinement only exacerbates a pre-existing illness. They often leave prison in far
worse shape than when they went in. Women with mental iliness will have great difficulty
getting back on their feet and returning successfully to the community unless we mandate
through all correctional systems that mentally ill women should not be held in-solitary

confinement, and should instead be appropriately managed with full medical care.

Consider the story of Jan Green. A 50-year-old grandmother and mother of four," Jan
was sent to Valencia County Jail in New Mexico on a domestic violence charge that was later
dropped.” Staff at the jail knew she had mental heaith issues when she came in, but instead of
giving her treatment, they pepper sprayed her for refusing to wear jail-issued clothing, and
eventually put her in solitary confinement where she spent nearly two years in an 8-by-7-foot
cell with a mattress on the fioor for a bed.” Because the water in her cell did not work properly,
Jan was unable to wash her hands or shower.X Not only did her shower head not work, it
dripped constantly. The jail refused to give her toilet paper or sanitary napkins for long
periods of time to the point where she was forced to wipe herself with paper bags from her
sack lunch X When her family picked her up from jail, she was soiled from dried menstrual

blood that had accumulated over several months.*¥

Jan’s mental health deteriorated from the constant water drips, being deprived of
sanitation, and endless hours of isolation to the point that she spiraled into total psychosis and
was ultimately deemed incompetent to stand trial.® Her daughter’s ongoing attempts to get
medical care for her mother failed. Not once was she seen by a psychiatrist or medical

doctor® After months in solitary, Jan’s lack of exercise and the poor hygiene caused her sock
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to rot into an open wound on her footX" After nearly two years in solitary, the criminal
charges against Jan were finally dismissed and she was released from custody.*# Her daughter
describes the mother she used to know as “outgoing and outspoken,” but solitary confinement
“shattered her as a person.””* When asked about Jan Green, the warden responded: “We’re
just not equipped with dealing with mental health populations,” stating that it was an

“economic decision not to provide mentat health care.”™

Physical and Sexual Abuse

The effects of physical and sexual abuse are also worsened by solitary confinement. |
have a vivid memory from early in my prison sentence: a woman who had done a lot of time
shared a cautionary tale. She told me about a friend of hers who had gone home not long
before; her friend had been sexually abused by a correctional officer, and the abuse was
discovered. She told me: “They had her in the SHU for months during the investigation. They
shot her full of psych drugs — she blew up like a balloon. When they finally let her out, she was a

zombie. It took a long time for her to get back to herself. They do not play here.”

Fear of being put in solitary as “protective custody” has a chilling effect on women
prisoners’ willingness to report sexual abuse, which is commonplace and sometimes rampant in
prisons, jails, and detention centers. Another long-time prisoner warned me about a specific
correctional officer, calling him a predator; her warning came with a reminder - if a woman
ever reported him, she would be locked in the SHU. The terrible threat of isolation makes

women afraid to report abuse and serves as a powerful disincentive to ask for help or justice.
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In addition, solitary confinement itself can compound the impact of past physical and
sexual abuse. A majority of women in state prisons across America report being victims of past
physical or sexual abuse** In many prisons across this country, women in solitary confinement
are watched by male guards during showers, when undressing and when using the toilet. For
the majority of women prisoners who have been victimized by men in the past, being watched

by male guards during their most private moments can cause acute psychological suffering >

A recent Equal Justice Initiative investigation into sexual abuse at Alabama’s Tutwiler Prison for
Women found that women who report sexual abuse, “are routinely placed in segregation by the
warden.”™ |n the notorious Otter Creek Correctional Center in Kentucky, a woman who saved evidence
from her sexual assault {an epidemic problem within the prison with multiple victims) was reportedly
placed in segregation for 50 days.”™ At the Dwight Correctional Center in illinois, a woman alleged in
court documents that she was repeatedly raped by prison staff, eventuaily resulting in a pregnancy and
the birth of her son* When the woman tried to report the assauits, she was placed in solitary

confinement, and threatened with a longer sentence ™

Women who are sexually abused by prison guards are forced to decide between
reporting the attack and risking placement in solitary, where they will suffer extreme pain and
psychological deterioration, or staying silent and risking further abuse of themselves or others.
The use of solitary confinement for “protective custody” perpetuates the cycle of abuse and

makes women'’s prisons more dangerous for the women who live behind their walls.
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Impact on Children and Families

In addition to the damaging effects solitary confinement has on women prisoners,
children and families also suffer. Solitary confinement impedes access to important pre-natal
and women'’s health care services. In fact, pregnant women in solitary confinement often

receive no medical care.® Yet pregnant prisoners in America are still sent to the SHU.

{ want to tell you about a female inmate in Hlinois who V'l call Meghan out of respect for
privacy. She had battled depression for years, and found herself pregnant behind bars. Because
of her pregnancy, Meghan had to discontinue some of her mental-health medications. She also
needed extra sleep. One day, a guard decided Meghan didn’t get up fast enough for mealtime
and sent her to solitary confinement as punishment. In solitary, Meghan didn’t get her prenatal
vitamins. Her requests for water were denied — sometimes for several hours, despite the heat
in her isolation cell and the known danger of dehydration during pregnancy. Worse yet, the

extreme social isolation in solitary further hampered her fight against clinical depression.

Solitary confinement can also cause lasting damage to families and children. The
majority of women in prison were their children’s primary or sole caregiver prior to
incarceration.®# When these women are incarcerated, maintaining any semblance of a
relationship with their children largely depends on regular visitation.®* A child’s need to see
and hold his or her mother is one of the most basic human needs. Yet visitation for prisoners in
solitary confinement is extremely limited, with contact visits often forbidden, and often all
visitation privileges revoked. This is true even if the infraction is minor, like possession of

contraband or disobeying an order.
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These visitation restrictions mean that, when a mother is held in solitary confinement,
her children’s visits are either limited to interactions through a physical barrier, such as a glass
partition, or eliminated altogether.** Through a partition, a child cannot give his or her mothel

a hug, or hear her voice clearly. The separation is clear. Solitary punishes innocent children.

Conclusion

For many female prisoners, solitary confinement exacerbates the mentat health issues
and histories of trauma and abuse with which they already struggle. Most women in prison
have not committed violent crimes and are not prone to resort to violence while incarcerated.
Solitary confinement is an extreme form of punishment, yet its use within women’s prisons is

routine — sometimes even sinister when it serves to siltence women who are being victimized.

We should all share the same goal here: to curb the unnecessary use of solitary
confinement in any form. This is possible, and it happens when correctional leaders and staff
do the right thing. Last week, | visited the Marion Correctional Institution, a medium security
men’s state prison in Ohio. It houses a little more than 2,600 men. Since 2011, they have
reduced the number of beds at Marion Correctional needed for “administrative segregation” —
long-term solitary confinement — by 48 beds, from 175 to 127. They have cut one SHU unit and
converted those beds into different, more productive housing. They did this along with an
increase in population of approximately 900 men. This change was not the result of a special
initiative focused on the SHU. Rather, within the entire institution, the warden and his staff
increased prisoners’ access to meaningful activities and rehabilitation, to work opportunities,

and to incentive-based programs, and in the process they saw solitary confinement numbers
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come down. This is good for the institution as a whole — prisoners, staff and administration —
and proves the point of getting good outcomes in correctional systems: it is always a question

of strong leadership and recognition that it is human beings that fill our prisons and jails.

Isolation should only be used when a prisoner is a serious threat to her own safety or
that of others; it should never be a fong-term solution. When isolation is necessary, the
conditions must be humane and rehabilitative. We must ensure that women with mental iliness
and pregnant women are never subject to solitary. And we must prevent women from being

sent to solitary for reporting abuses.

As the Federal Bureau of Prisons pursues an independent assessment of its solitary
practices, | urge it to include an assessment of practices at a women'’s facility, such as the FCls
at Tallahassee, Dublin or Alderson, and take action to limit the use of solitary on women.  ask
the assessors to visit as many women’s facilities as possible, and to include in the assessment

confidential discussions with the women who are incarcerated in those facilities.

{ am exceptionally proud to say that last week, my home state of New York announced
sweeping reforms of the use of solitary confinement, including the prohibition of placing
pregnant women in disciplinary solitary confinement. New York is the first state to agree to this
important provision, and the Bureau of Prisons and other states should adopt the same set of

sensible comprehensive reforms.

Thank you for the opportunity to participate in this important hearing and to help the
Subcommittee address this very significant issue. | am hopeful that it will mark the next step in

urgently needed and long-term oversight and reform.
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A. INTRODUCTION

The Texas Public Policy Foundation (TPPF) is a conservative think tank. Our mission is
to promote and defend liberty, personal responsibility, and free enterprise, and in 2005 the
Foundation launched the Center for Effective Justice, which has worked with all three branches
of Texas government to advance solutions that emphasize offender and system accountability,
empowerment and restoration for victims of crime, and fiscal responsibility. We’ve assisted with
reforms in Texas that have led to the closing of 10 juvenile and adult correctional facilities while
at the same time achieving crime reductions that have surpassed the overall national decline.
Texas now has its lowest crime rate since 1968." In 2010, the Texas Public Policy Foundation
launched Right on Crime, which is a national clearinghouse for conservative criminal justice
reforms. The Right On Crime Statement of Principles has been signed by many of the country’s
most prominent conservative leaders.

As conservatives, we are appropriately skeptical of government that is too large, too
intrusive, and too costly, and we insist on accountability and transparency. Government is at its
most restrictive when it imposes solitary confinement so it is only appropriate that we bring a
critical focus to this issue rather than succumb to an out of sight, out of mind mentality. While
we recognize solitary confinement is necded in some instances, policies and practices must be
implemented to ensure it is not unnecessarily used to the detriment of public safety, taxpayers,
and justice.

The U.S. Bureau of Prisons (BOP) maintained approximately 12,400 inmates in solitary
confinement at the time of the May 2013 General Accounting Office (GAO) report, although
BOP officials ¢laim the segregated population has declined since then. Many more inmates are
so housed in state prisons, which typically means 23 hours alone in a small cell with no
stimulation or interaction with other people. The GAO report found that the use of solitary
confinement has been growing in the federal prison system despite a lack of any available
evidence that this practice was increasing safety for inmates and staff.? The GAO report also for
the first time revealed the actual cost of solitary confinement on the federal level, finding that it
amounts to $78,000 per inmate per year, nearly three times that of housing inmates in the general
population.3 Since the time of the last Senate hearing on solitary confinement, BOP has agreed
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to begin an audit that will, for the first time, lead to some outside scrutiny of BOP’s use of
segregation.

The research in this area and the recent successes that several states have achieved in
both reducing solitary confinement and improving order in their correctional facilities suggests
that there are changes in policies and practices from which both the BOP and state prison
systems can benefit.

B. SOLITARY CONFINEMENT CAN ENDANGER PUBLIC SAFETY

While often viewed primarily as a moral issue, solitary confinement has significant
implications for public safety. First and foremost, prisons must discontinue the practice of
releasing inmates directly from solitary confinement to the public.

A study in Washington state found that inmates released directly from the Supermax
prison, which consists entirely of solitary confinement, ecommitted new felonies at a rate 35
percent greater than that for inmates of the same risk profile released from the general
population.” Additionally, a greater percentage of the new crimes committed by those released
from solitary confinement were among the most serious violent felonies.’

Despite this finding, many states continue to release inmates directly from solitary
confinement, with more than 1,300 such releases in 2011 in Texas alone.’ In 2013, a Colorado
inmate released directly from solitary confinement murdered the state’s director of corrections,
Tom Clements. Alarmingly, dating back to 2002, half of those released from Colorado prisons
who subsequently committed murder served time in solitary confinement, with some discharged
directly to the street. However, as documented below, major changes are underway that are
significantly reducing overall solitary confinement in Colorado and those discharged directly
from this custody level, with the latter figure falling from 221 in 2004 to 70 in 2013.”

The average American may understandably wonder, if an inmate is too dangerous for the
general population of a prison, how can they live next to me the next day? While inmates who
have served their entire sentence must by law be released, this date is not a mystery to
corrections officials. Stepping them down to a lower level of custody at least several months
prior to release is not too much to ask.

While it is commonsensical to most people that someone who was subjected to 23 hours
a day in a cell with no stimulation will have great difficulty reentering society the next day, the
negative effects of solitary confinement on those who were mentally ill even prior to entering
solitary confinement are well documented. The Jowurnal of the American Academy of Psychiatry
Law noted: “The stress, lack of meaningful social contact, and unstructured days can exacerbate
symptoms of iflness or provoke recurrence. Suicides occur disproportionately more often in
segregation units than elsewhcre in prison.”® One study found that 45 percent of prisoners in
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solitary confinement suffered from serious mental illness, marked psychological symptoms,
psychological breakdowns, or brain damage.q

C. JURISDICTIONS HAVE PROVED SOLITARY CONFINEMENT CAN BE SAFELY
REDUCED

One of the most stunning examples of downsizing solitary confinement comes from
MississipPi. In 2007, Mississippi had 1,300 inmates in solitary confinement while today there are
only 300.'° This downsizing has saved Mississippi taxpayers $6 million, because solitary
confinement costs $102 per day compared to $42 a day for inmates in the general population.
Most importantly, violence within Mississippi’s prisons and the recidivism rate upon release are
both down, with violence dropping nearly 70 percent. 2

11

Maine is a similar success story. In 2011, the state prison in Warren instituted a plan to
reduce long-term segregation which has resulted in a decline in the segregated population from
139 in August 2011 to between 35 and 45 inmates just a year later.'? Importantly, Maine
Corrections Commissioner Joseph Ponte said the downsizing of solitary confinement has led to
“substantial reductions in violence, reductions in use of force, reductions in use of chemicals,
reductions in use of restraint chairs, reductions in inmates cutting [themselves] up — which was
an event that happened every week or at least every other week...The cutting has] almost been
totally eliminated as a result of these changes.”'*

Some of the changes involved reducing the duration of solitary confinement — for
example, those segregated for drugs can now graduate out of confinement and stay in the general
population as long as they pass drug tests. Moreover, there was a change in the chain of
command. Rather than the shift captain being able to place an inmate in segregation for more
than three days, the segregation unit manager and the housing unit manager must agree after this
period to continue the segregation and that decision must be ratified by the Commissioner.

Similarly, in the last decade, Ohio dramatically reduced its solitary confinement
population from 800 to 90 prisoners.'* Additionally, from September 2011 to September 2013,
Colorado cut the number of inmates in solitary confinement from 1,505 to 662. The number of
mentally ill offenders in solitary confinement has fallen even more sharply and Colorado
Department of Corrections Executive Director Rick Raemisch has proposed that, for those
mentally ill offenders who are not redirected to a secure treatment program, they be given at least
20 hours of out-of-ceil programming per week.

It is important to note that prison staff do not necessarily want more inmates to be in
solitary confinement. In fact, in January 2014, the association representing Texas prison guards,
AFSCME Texas Correctional Employees Local 3807, called for reducing the solitary
confinement of death row inmates, noting that because “inmates have very few privileges to
lose,” staff become easy targets.”’

Texas Public Policy Foundation Center for Effective Justice » Mare Levin, Esq., Director
mievin@texaspolicy.com e (512) 472 -2700 & www.texaspolicy.com



67

There have been some incremental advances in improving Texas’ use of solitary
confinement. In 2013, a provision was enacted requiring an independent study of solitary
confinement that is now getting underway. Also, bills that were proposed on this issue in the last
several legislative sessions brought the matter to the attention of corrections leaders. At hearings
on the legislation, Texas Department of Criminal Justice (TDCJ) officials were called to testify
to explain their policies and practices and it was apparent that, while legislators did not want to
micromanage the agency, they wanted to see progress. From 2007 to the most recent repott, the
number of inmates in solitary confinement in Texas prisons, referred to as administrative
segregation, has dropped from 9,347 to 8,238."7 These figures do not include those in
“safekeeping,” a form of protective custody for vulnerable inmates such as former police
officers.

One of'the keys to the modest reduction in solitary confinement in Texas has been the
elimination of the waiting list for the Gang Renunciation and Disassociation Program (GRAD)
where inmates can earn their way out of solitary confinement by renouncing their gang affiliatior
and receive protection during the process. Notably, none of the inmates who have completed this
program have ever returned to solitary confinement."® In Texas, unlike many other states,
inmates can be placed in solitary confinement not only for disciplinary violations, but also upon
initial entry into prison if they are suspected to be gang members, This is why the GRAD
program is particularly important.

More broadly, any intervention that reduces prison violence is likely to reduce solitary
confinement by avoiding the incidents that often lead to it. One of the best models for promoting
order in prisons is the parallel universe model embraced by Arizona in 2004 through the “Getting
Ready” program, which won the innovation award from the Harvard University JFK School of
Government. The paraliel universe model attempts to make prison more like ordinary life in that
how the inmate is treated is directly related to their behavior. For example, inmates who are
exemplary, both in completing educational and treatment programs, holding a job inside of
prison, and maintaining an unblemished disciplinary record, have a longer curfew and receive
better food. Since the program was implemented, inmate violence has decreased by 37 percent,
inmate-on-staff assaults by 51 percent, and inmate suicides by 33 percent.m So many inmates are
working through the program that they have contributed more than $1 million to a fund for
victims og crime, and recidivism rates of participants are 35 percent lower than for similar
inmates,”

By the same token, the swift and certain sanctions model that is so successful in the
HOPE Court certainly has a place inside prisons. It is a bit more challenging to apply a matrix of
intermediate sanctions in prison because there are fewer privileges that inmates have that can
constitutionally be withheld, as compared with those on probation or parole. However, such
sanctions can include withholding access to the commissary, withholding access to the phone
and mail except to communicate with an attorney, relocation to a less desirable cell or higher
security unit and away from any inmate with whom they have a dispute, and even short stints in
solitary confinement of 24 to 72 hours. Required anger management programming should also be
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available as a response to misconduct. While inmates who instigate force causing serious bodily
harm to a staff member or other inmate should be placed in solitary confinement for a significant
period of time rather than dealt with through intermediate sanctions, these intermediate sanctions
can address the more common, less severe disciplinary infractions before they escalate to that
point.

However, perhaps the most effective sanction is sometimes not available due to policies
that result in a large share of inmates serving all or nearly all of their sentence behind bars,
regardless of their behavior. Those inmates eligible for parole typically realize that their record
of behavior inside prison will be a major factor in whether they will be approved for parole. In
those states with good time or earned time policies, the only way an inmate can earn time off
their sentence is through good behavior, though under earned time policies they often must go
beyond that by completing treatment, educational, and vocational programs. Yet, the federal
government and many states abolished parole in the 1990’s, even for nonviolent offenders. Some
of these same states such as Florida also adopted so-called truth-in-sentencing policies that
require even nonviolent offendcrs to serve 85 to 90 percent of their sentences beyond bars.

However, a 2013 a study conducted by the Pew Charitable States Public Safety
Performance Project of New Jersey of inmates released from prison found that comparable
inmates placed on parole supervision committed 36 percent fewer new offenses, casting doubt on
policies such as the abolishment of parole that have led to more inmates maxing out their entire
term behind bars.*! Not only does the elimination of parole and requirements that inmates serve
virtually all their time in prison put prison growth on auto-pilot, these policies create another
drawback that is relevant here. That is, many inmates know that, unless they go so far as to
commit another crime in prison, they will be released on the same date or virtually the same date
regardless of their behavior. The same drawback applies to life without parole sentences, which
while justified in many of the cases in which they are imposed due to the heinousness of the
crime and a pattern of violence, are being served by inmates in Louisiana for offenses such as
marijuana and stealing a belt.” While Louisiana is the state with the most nonviolent offenders
serving life without parole, the federal system dwarfs all states, accounting for two-thirds of the
3,278 prisoners serving life without parole in 2013 for nonviolent offenses. By reducing the
share of inmates, particularly nonviolent inmates, who must serve all or virtually all of their
entire terms behind bars, we can ensure that more inmates have an incentive to avoid the types of
misconduct that often lead to solitary confinement.

D. RECOMMENDATIONS
The successful experiences of several states and the empirical research in this area lead to
many recommendations that can reduce the unnecessary use of solitary confinement while

promoting order in correctional facilities. These include:

1) End the practice of releasing inmates directly from solitary confinement.
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Ensure that there is an oversight mechanism, whether that is an ombudsman or the head
of the department, to review decisions to keep an inmate in solitary confinement beyond
72 hours. This is particularly important in states like Texas where inmates can be placed
in solitary confinement simply for being a suspected gang member, a determination
which is prone to human error.

Provide a means for inmates to earn their way out of solitary confinement, such as
through a period of exemplary behavior and gang renunciation, if they were not placed
there for instigating force that caused serious bodily injury to a staff member or other
inmate.

Eliminate rules that make all inmates in solitary confinement ineligible for any
programing and allow such inmates access to constructive reading materials, including
educational course books.

Enhance training for prison personnel in de-escalation techniques, mental illness, and
mental retardation, issues which often lead to solitary confinement. Some states such as
Nebraska are looking at having some higher level prison guard positions filled by
individuals with dcgrees in arcas such as social work who are better equipped to not just
respond to behavior, but change it.

Require agencies to include in their annual or biennial budget proposals an estimate of
the additional cost attributable to solitary confincment.

Implement a parallel universe model that creates incentives for positive behavior and
self-improvement.

Create a matrix of intermediate sanctions that must be used prior to placing an inmate in
solitary confinement for more than 72 hours, unless that inmate has instigated force that
caused serious bodily injury to a staff member or other inmate.

For nonviolent inmates, restorc parole and allow for earned time, thereby reducing the
number of “dead-enders” and allowing for substantial variation in time served based on
the inmate’s performance. We recommend the pending bills before this Committee by
Senators Whitehouse and Portman (S. 1675) and Cornyn (S. 1783) that would expand
earned time for nonviolent offenders

10) Enact into Jaw the Smarter Sentencing Act (S. 1410), introduced by Chairman Durbin

and Senator Lee, and cosponsored by Ranking Member Cruz, which will reduce
overcrowding in the federal system so that we can focus on the most serious offenders,
lead to safer institutions, and save billions that can also be used for other important public
safety prioritics. Overcrowding can contribute to the overuse of solitary confinement by
leading to an insufficient number of guards to control inmates in the general population
and making it more difficult to separate inmates and groups of inmates who may have
issues with one another.

11) Utilize “missioned housing,” which are separate, smaller correctional settings, for

inmates in segregation as protective custody, such as former police officers and those
who have recently exited a gang, as well as for mentally ill and developmentally delayed
inmates who were segregated due to an inability to follow orders. These inmates who did
not harm another inmate or staff member should not be subject to 23 hours of solitary
confinement alongside those who committed acts of violence behind bars. The Wisconsin
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model of Special Management Units provides an example of such “missioned housing”
for these types of inmates.

12) Reexamine prison construction and renovation plans, including the planned BOP
retrofitting of the Thomson unit purchased from lllinois, to ensure unnecessary
Supermax/solitary confinement beds are not added. Even if additional maximum security
capacity is needed, the vast majority or all of the beds can be general population beds.

13) Other states should join the BOP and states such as lilinois and Maryland in bringing in
an outside organization, such as the Vera Institute, to provide a perspective from outside
the system, analyze data, and help train wardens and other personnel in alternative
strategies. Vera provided technical support to Washington and Ohio in successfully
reducing solitary confinement and is now working with Illinois and Maryland through
their Segregation Reduction Project to analyze data, and help train wardens and other
personnel in alternative strategies. In Illinois, for example, Vera found that 85% of the
more than 2,000 inmates in solitary confinement were placed there for less severe types
of infractions and that the average length of stay was some 2.8 years.23

14) Improve availability of data. For example, there is no reliable data on the number of
inmates in different types of segregation (punitive versus protective) and very little data
at all on local jails and immigration detention centers.

E. CONCLUSION

1t is doubtful that any prison warden ever lost their job for putting an inmate in solitary
confinement. Prison officials are rightly worried about being held to account for prison violence
and escapes. Consequently, absent independent scrutiny and a focus on this issue at the highest
level in a corrections agency, the natural incentive within the system can be to use solitary
confinement excessively. As conservatives who believe in holding institutions accountable, we
must be especially vigilant in shining a light into these darkest recesses of government. Now,
that light is illuminating policies and practices that can lead to greater public safety through
improved offender outcomes, lower costs to taxpayers, and more orderly correctional facilities.
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Testimony of Rick Raemisch
Executive Director of the Colorado Department of Corrections
“Reassessing Solitary Confinement ii: The Human Rights, Fiscal,
and Public Safety Consequences”
February 25, 2014
Administrative Segregation: A Story without an End

Chairman Durbin, Ranking Member Cruz, and members of the Subcommittee:

| am Rick Raemisch, Executive Director of the Colorado Department of Corrections. | was
appointed to this position following the murder of the Department’s former Executive
Director on March 19th of last year. Tom Clements, as many of you know, was
murdered answering the door of his home by a recent parolee who had been released
directly into the community from Administrative Segregation.

} am honored to appear before the Subcommittee, and 1 look forward to talking to you
about Administrative Segregation and what we are doing in Colorado to prevent such
tragedies from ever happening again.

My career in law enforcement began in 1976 when | became Deputy Sheriff in Dane
County, Wisconsin. During the three decades that followed, I served the citizens of my
home state as Deputy; Undercover Narcotics Detective; elected Sheriff; Assistant District
Attorney; Assistant U.S. Attorney; Administrator of Probation and Parole, Wisconsin
Department of Corrections; Deputy Secretary, Wisconsin Department of Corrections;
and Secretary, Wisconsin Department of Corrections.

My experiences in law enforcement have led me to the conclusion that

Administrative Segregation has been overused, misused, and abused for over 100 years.
“The Steel Door Solution” of segregation, as i call it, either suspends the problem or
multiplies it, but definitely does not solve it. if our goal is to decrease the number of
victims inside prison, and outside prison, like Tom Clements, then we must rethink how
we use Administrative Segregation, especially when it comes to the mentally ill. Thisisa
goal | pursued in Wisconsin and now am pursuing in Colorado.

While head of the Wisconsin Department of Corrections {DOC), | was accountable for
more than 22,000 inmates, 73,000 individuals on probation or parole, and

approximately 1,000 juveniles. During my three and a half years leading the Department,
we made tremendous strides in reducing the number of offenders in Administrative
Segregation and removing those with mental iliness so they could receive treatment.

| was in Wisconsin when I heard of Tom Clements’ murder. After the initial shock, |
became angry someone had the audacity to take the life of someone who was working
hard to improve the quality of life for inmates while also protecting the public. I applied
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for the position, and was appointed Executive Director by Governor John Hickenlooper,
who wanted me to continue Mr. Clements’ vision. For me, it was an opportunity to bring
to Colorado what | had started in Wisconsin. Moreover, it was an opportunity for me to
channel my anger about Mr. Clements’ death into developing and implementing a plan
that focuses on using segregation only for those who really need it, making sure those
offenders who are released from solitary do not cause more harm, and making sure
segregation does not make people more violent.

My belief was, and still is, that it's impossible to hold an offender with an unstable
serious mental illness accountable for violating the prison’s rules, if the offender doesn’t
understand the rules he is supposed to be playing by. So expecting a mentally il inmate
who is housed in Administrative Segregation long-term and without treatment to follow
the rules is pointless. it’s my conviction that long-term segregation creates or
exacerbates mental illness. | try to visit institutions at least once a week to talk with staff
and inmates including some who are in Administrative Segregation. Often times, the
mental illness was apparent. Sometimes inmates were so low-functioning they could
not meaningfully function or communicate.

During my time in Wisconsin, | developed many of the philosophies and practices that
we are successfully incorporating at the Colorado DOC. Some of this work had already
begun under the direction of former Executive Director Tom Clements.

Since leading the CDOC, I've worked with my Executive Team to develop a workable
action plan to reduce the use of Administrative Segregation. We are reducing the
number of offenders in Administrative Segregation by assessing each case individually.
We have made reductions among those with a serious mental illness, those who are
released directly from Administrative Segregation into the community, and all other
persons in Administrative Segregation.

Along with my Executive Team, | am focusing on allowing the use of Administrative
Segregation only for those who truly are a danger to others or themseives. But just
because an offender needs to be in Administrative Segregation for safety reasons, that
doesn’t mean they should sit in a windowless, tiny cell for 23 hours a day. There are
other solutions. There are other options.

In Colorado, our goal is to get the number of offenders in Administrative Segregation as
close to zero as possible, with the exception of that small number for whom there are
no other alternatives. We have put in place an action plan that | believe will get us to
that goal by the end of this year. This action plan consists of:

o focusing the use of Administrative Segregation on truly violent offenders who
pose an immediate danger to others or themselves;

® not releasing an offender into the community directly from Administrative
Segregation;
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e removing levels of Restrictive Housing (housing will be driven by incentives);

¢ developing a Sanction Matrix for violent acts, which will result in placement
in Administrative Segregation;

e ending indeterminate lengths of Administrative Segregation placement;

e reviewing the cases of offenders currently housed in Administrative
Segregation for longer than 12 months;

e establishing a “Management Control Unit” where offenders have 4 hours a
day out of their cells in small groups;

» establishing a “Transition Unit” with a cognitive course to prepare offenders
for transition to General Population; and

¢ redefining the housing assignments with incentives for Death Row offenders.
These offenders will no longer be classified as Administrative Segregation
cases and will have opportunities to leave their cells 4 hours a day together.

While the goal is to decrease the number of offenders housed in Administrative
Segregation, there will always be a need for a prison within a prison. Some offenders
will need to be isolated to provide a secure environment for both staff and offenders,
but they should not be locked away and forgotten.

Administrative Segregation cannot be a story without an end for offenders. While |
continue to believe that offenders who are violent should remain in Administrative
Segregation until they can demonstrate good behavior, there must be a defined plan.
Offenders, if they are to meet expectations, must know what those expectations are; to
succeed, they must know what success looks like. When individuals enter the prison
system they know the length of their sentence. The same philosophy should apply to
those entering an Administrative Segregation cell.

Since putting the first stage of the Department’s action plan into effect in December, we
are seeing successes. In these few months, the number of serious mentally ill housed in
Administrative Segregation has been reduced to one offender. These offenders
removed from Administrative Segregation are receiving treatment in Residential
Treatment Programs outside of the containment of Administrative Segregation.

As a result of recent changes, the Colorado Department of Corrections has seen a
reduction in the Administrative Segregation population from 1,451 in January 2011 to
597 in January 2014. That is a reduction of nearly 60 percent. Because Colorado’s total
adult offender incarcerated population is currently 17,574, this means the Colorado
DOC Administrative Segregation population is currently just 3.4%, down from a peak of
1,505 or 6.8% in August of 2011. As a result of these reductions, we did not see an
immediate increase in assaults. We believe as we track this further, our institutions will
actually be safer.
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Of course, there is no question that Administrative Segregation is more expensive. The
cost of housing an offender in Administrative Segregation is $45,311 a year, compared
to the $29,979 a year it costs to house an offender in general population. Therefore,
each offender that is housed in the general population and not Administrative
Segregation saves the state $15,332 annually per offender.

| am data driven. And if what you care about is victims and the community, you must do
what works. What | want is fewer victims. Each person we turn around who was in
Administrative Segregation means fewer victims of crime and violence. Ninety-seven
percent of all offenders will eventually go back to their communities. Releasing
offenders directly from Administrative Segregation into the community is a recipe for
disaster. Our job is to effectively prepare each of them for successful re-entry, not to
return them to the community worse than before their time in prison. In Colorado, in
2012, 140 people were released into the public from Administrative Segregation; last
year, 70; so far in 2014, two.

This is a message | deliver directly to my wardens. | say to them: “Who wants to live
directly next to someone who was just released from solitary confinement? Think about
how dangerous that is.” | also encourage my staff to spend some time in segregation so
that they understand the experience. | have done that myself, and the experience was
eye-opening.

The current reliance on Administrative Segregation is not a Colorado problem. it’s not
even only a national problem. The use of Administrative Segregation is an international
problem and it will take many of us to solve it. 1 believe reform requires the
cooperation of corrections leadership, corrections staff, legislators, stakeholders and the
community. Butido see change. |see an evolution that will better serve our citizens
and make our communities safer.

Thank you for the opportunity to appear before this Subcommittee.
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TESTIMONY OF DAMON A. THIBODEAUX
SENATE JUDICIARY COMMITTEE
FEBRUARY 25, 2014

Chairman Durbin, Ranking Member Cruz, and members of the Subcommittce, thank you
for inviting me to testify today. My name is Damon Thibodeaux. When [ was 22 years old, 1
was arrested, interrogated by police, and coerced into falsely confessing to raping and murdering
my 14-year-old cousin. In October 1997, I was tried and convicted for capital murder and
sentenced to death. I was then sent to the Louisiana State Penitentiary at Angola where I spent a
month shy of 15 years in solitary confincment before I was exonerated and released in late
September 2012, 1 then became the 141st known actually innocent death-row exoneree since the
Supreme Court reinstated capital punishment in 1976. [ was the 18th death row inmate since
that time to be exonerated based at least in part on DNA evidence.

I do not really have the words to tell you fully how much physical, mental, and emotional
harm is done to those of us who are placed into solitary confinement for any length of time, but I
want to thank you for this chance to give you at least some idea about what we are doing to
people when we confine them in this way.

I spent my years at Angola, while my lawyers fought to prove my innocence, in a cell
that measured about 8 feet by 10 feet. It had three solid walls all painted white, a cell door, a
sink, a toilet, a desk and seat attached to a wall, and an iron bunk with a thin mattress. These
four walls are your life. Being in that environment for 23 hours a day will slowly kill you.
Mentally, you have to find some way to live as if you were not there. If you cannot do that, you
will die a slow mental death and may actually wish for your physical death, so that you do not
have to continue that existence. More than anything, solitary confinement is an existence

without hope.
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Fairly early during my confinement at Angola, I very seriously considered giving up my
legal rights and letting the State execute me. I was at the point where I did not want to live like
an animal in a cage for years on end, only to lose my case and then have the State kill me
anyway. |thought it would be better to end my life as soon as I could and avoid the agony of life
in solitary. Fortunately, my lawyer and friend, Denise LeBoeuf, convinced me that [ would be
exonerated and releascd someday, and she gave me hope to keep fighting and living.

The food, such as it was, was brought to us whenever the prison decided it was time to
feed us. It consisted often of nothing more than rice and gravy, and sometimes rottcn vegetables
that could not be sold in stores to people on the outside. The diet was high in salt, carbohydrates,
and fat, and, together with the lack of normal activity and exercise, caused many of the men to
develop diabetes, heart disease, and other serious ailments. 1 estimate that about 70 percent of
the inmates on death row at Angola had heart and dental issues, largely from the food and other
conditions. Inmates would go untreated because they could not afford treatment. One inmate
could not walk after years of solitary confinement. | developed high blood pressure and high
cholesterol, problems that disappeared after my release and return to a decent diet and normal
activity.

The heat inside death row was unbearable during the long summers in Louisiana because
we were denied air-conditioning. The prison actually blew hot air from the outside into the death
row building, raising temperatures into the 100-130 degree range in each cell and making our
existence there all the more unbearable. We would sit in our cells with the sweat dripping down
our bodies. Some would strip and lie on the floor where they would also try to slecp. But, if we
had to leave the cell or if a tour group came through to stare at us, we had to dress in our

jumpsuits, no matter how hot it was. Those who had heart disease or diabctes suffered the most.
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In the winter, the problem was exactly the opposite. The temperatures in the cells were
often in the 40-50 degree range because we often did not have heat. We collected sweatshirts
and blankets to stay warm. Some of the men could not afford them, so we would give them our
sweatshirts to stay warm. But, if someone could not help you, you just sat there and shivered.
We treat pets and animals better than this. If you treated animals this way, you would get
arrested and prosecuted, but that is apparently not the case with humans,

People would come to death row to tour our cells as if we were in a zoo. [ sometimes
thought that they brought tour groups from schools and churches into death row just to see how
difficult it was for us there. We are, as the prison tells these visitors, the “worst of the worst”
and do not deserve to be treated humanely.

Inmates in solitary have no job and no educational or job training opportunitics. The time
passes painfuily and slowly.

In solitary confinement, we spent our time waiting for exoneration, execution, or the
reduction of our death sentences to life in prison. We have access to television on a shared basis
with another inmate, and the viewing is limited to whatever the prison permits. We can read
books if someone on the outside can afford to buy them for us from Amazon or some other
approved seller, or if inmates share the books they have received. I understand that some
inmates in some prisons do not have these same privileges and they must come up with other
ways to keep their minds from slipping.

No one, no matter how horrible the crimes for which they have been convicted, can
endure this lack of stimulation, contact, and activity for very long. I saw men lose their minds.
Some screamed at all hours of the night. Some just stared at a wall, even when they could spend

their one hour a day outside of the cell. Some were drugged to the point that they seemed nearly
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comatose. Some tried to save their medications and overdose on them to commit suicide. Isaw
men smear their feces in their cells. For 15 years, [ watched the State slowly execute many of
my fellow inmates before it could legally put the needle into their arms.

To make the time pass as best that [ could, I exercised in my cell two or three times a day.
During the one hour each day that I was out of my cell, I could shower, call my lawyer, or take
care of whatevér else I needed to do. On three days each week, I could spend that one hour
outdoors in what was basically a caged dog-run. Depending on the weather, [ might stay inside
and exercise in the hallway by running back and forth. I did not see the night sky or stars during
those 15 years. Sleep was often a problem because I was so inactive and mentally dulled during
the day.

To keep my mind occupied as best that I was able, I watched the news, listened to the
radio or cds, and read what I could. [ repeated this same routine over and over again, day after
day, for 15 years. The monotony was interrupted only by a visit or phone call with one of my
lawyers or, rarely, a visit from a family member. These visits, which not everyone gets, occurred
about once every five years. [ would not permit my son, who was five years old when I was
incarcerated at Angola, to visit and see me in that condition. Iinsisted that he wait until I was
exonerated before we met. Only on the day of my release on September 28, 2012, when he was
20 years old, did I see him for the first time since my arrest in July 1996. 1 believed that seeing
me in those conditions at Angola would be harmful to both of us.

Since my release, [ have seen a psychologist who has helped me understand how I have
to view my time in solitary for a crime that I did not commit and how to keep it from causing me
even more harm. [ have suffered a number of long-term effects from solitary confinement,

including difficulty engaging and speaking with people on some occasions.



80

1 do not condone what those who have killed and committed other serious offenses have
done. But, T also do not condone what we do to them when we put them in solitary for years on
end and treat them as less than human. We are better than that or, at least, we like to think that
we are. Why do we think it is necessary to do this to anyone and what benefit are we gaining by
doing it? It’s torture, pure and simple, no matter what else we want to call it. Very few people
in this country have any idea that we are keeping thousands of people in solitary confinement
and what we are doing to them by doing that.

I thank the Subcommittee for looking at this situation and educating the public about it.
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Opening Statement of Senator Dick Durbin
“Reassessing Solitary Confinement I1:
The Human Rights, Fiscal, and Public Safety Consequences”

This Subcommittee has worked to address human-rights issues around the world, as we did with
our hearing last month on the Syrian refugee crisis.

And we have an obligation to honestly consider our own human-rights record at home. The
United States has the highest per capita rate of incarceration in the world — with five percent of
the world’s population, we have close to 25 percent of its prisoners. African Americans and
Hispanic Americans are incarcerated at much higher rates than whites. And the United States
holds more prisoners in solitary confinement than any other democratic nation. These are
human-rights issues that we cannot ignore.

Congress has been unable to find common ground on many important issues. But criminal
justice reform is one area where we can show the American people that their government still
functions.

We have made some progress. In 2010, Congress unanimously passed the Fair Sentencing Act,
bipartisan legislation I authored with Senator Jeff Sessions that greatly reduced the sentencing
disparity between crack and powder cocaine.

And just a few weeks ago, the Judiciary Committee reported the Smarter Sentencing Act,
bipartisan legislation I introduced with Senator Mike Lee that would reform federal drug
sentencing and focus law-enforcement resources on the most serious offenders. I want to thank
my Ranking Member for cosponsoring the Smarter Sentencing Act.

I also want to thank Senator Cruz for his bipartisan cooperation in working on today’s hearing.

Almost two years ago, this Subcommittee held the first-ever Congressional hearing on solitary
confinement. We heard testimony about the dramatic increase in the use of solitary confinement
that began in the 1980°s. We learned that vulnerable groups like immigrants, children, sexual
abuse victims, and individuals with serious and persistent mental illness are often held in
isolation for long periods.

We heard about the serious fiscal impact of solitary. 1t costs almost three times more to keep a
federal prisoner in segregation than in general population.

We learned about the human impact of holding tens of thousands of men, women, and children
in small windowless cells 23 hours a day — for days, months, years — with very little, if any,
contact with the outside world. Such extreme isolation can have serious psychological effects on
inmates. According to several studies, at least half of all prison suicides occur in solitary
confinement.

I will never forget the testimony of Anthony Graves, who was held in solitary for ten of his 18
years in prison before he was exonerated. Mr. Graves told this Subcommittee, “No one can
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begin to imagine the psychological effects isolation has on another human being. Solitary
confinement does one thing, it breaks a man’s will to live.” 1 have been Chairman of this
Subcommittee for seven years and I have never heard more compelling testimony.

At the last hearing, we also heard from the Director of the Bureau of Prisons, Charles Samuels.
Candidly, I was disappointed in Mr. Samuels’s testimony. But [ want to commend Mr. Samuels
and his team, because they heard the message of our first hearing. At my request, Mr. Samuels
agreed to the first-ever independent assessment of our federal prisons’ solitary confinement
policies and practices. This assessment is currently underway, and I look forward to an update
today from Mr. Samuels.

At our 2012 hearing, we found that the overuse of solitary can present a serious threat to public
safety, increasing violence inside and outside of prison. The reality is that the vast majority of
prisoners held in isolation will be released someday. The damaging impact of their time in
solitary — or their release directly from solitary — can make them a danger to themselves and their
neighbors.

I want to note that today is the one-year anniversary of the tragic death of federal Correctional
Officer Eric Williams, who was killed by an inmate in a high security prison in Pennsylvania.
We owe it to correctional officers who put their lives on the line every day to do everything we
can to protect their safety. Make no mistake, that means that some dangerous inmates must be
held in segregated housing. But we also should learn from states like Maine and Mississippi,
which have reduced violence in their prisons by reducing the overuse of solitary confinement.

And we must address the overcrowding crisis in federal prisons that has made prisons more
dangerous and dramatically increased the inmate-to-correctional officer ratio. That’s one
important reason that I'm working to pass the Smarter Sentencing Act, which will significantly
reduce prison overcrowding by inmates who have committed non-violent drug offenses. And it’s
one reason I’'m working to open Thomson Correctional Center as a federal prison in my state. 1
look forward to working with the Bureau of Prisons to ensure that Thomson helps to alleviate
overcrowding and that all prisoners held there are treated appropriately and humanely.

Let me say a word about an especially vulnerable group — children. According to tbe Justice
Department, 35 percent of juveniles in custody report being held in solitary for some time. The
mental health effects of even short periods of isolation — including depression and risk of suicide
— are heightened in youth. That’s why the American Academy of Child and Adolescent
Psychiatry has called for a ban on solitary for children under 18.

At our first hearing, we heard about many promising reform efforts at the state level. Asis so
often the case, state governments continue to lead the way. To take just a few examples:

e Last year, my own state of Illinois closed its only supermax prison, Tamms Correctional
Center, and relocated the remaining prisoners to other facilities.
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e In the Ranking Member’s home state of Texas, the state legislature last year passed
legislation requiring an independent commission to conduct a comprehensive review of
the use of solitary confinement in state prisons and jails.

e And New York has just announced sweeping reforms that will greatly limit the use of
solitary confinement for juveniles and pregnant women.

There have been other positive developments since our first hearing. U.S. Immigration and
Customs Enforcement issued important guidance limiting the use of solitary confinement for
immigration detainees. This is a positive step for some of the most vulnerable individuals in
detention, and I want to work with ICE to make sure the guidance is implemented effectively.

And the American Psychiatric Association issued a policy statement opposing the prolonged
isolation of individuals with serious mental illness.

More must be done. That’s why today I'm calling for all federal and state facilities to end the
use of solitary confinement for juveniles, pregnant women, and individuals with serious and
persistent mental illness, except in exceptional circumstances.

By reforming our solitary confinement practices, the United States can protect human rights,
improve public safety, and be more fiscally responsible. It is the right and smart thing to do, and
the American people deserve no less.
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Senate Judiciary Committee Hearing
Subcommittee on the Constitution, Civil Rights, and Human Rights
“Reassessing Solitary Confinement II:
The Human Rights, Fiscal, and Public Safety Consequences”
uestions for the Record Submitted by Senator Al Franken

Questions for Craig DeRoche

Question 1. 1 appreciate the Justice Fellowship’s strong support for the Justice & Mental Health
Collaboration Act (JMHCA). One Senator has blocked JMHCA from passing the Senate, stating
that he has questions as to whether the activities set forth in the bill are federal responsibilities.
How would you respond?
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Senate Judiciary Committee Hearing
Subcommittee on the Constitution, Civil Rights, and Human Rights
“Reassessing Solitary Confinement II:
The Human Rights, Fiscal, and Public Safety Consequences™
Questions for the Record Submitted by Senator Al Franken

Questions for Rick Raemisch

Question 1. In your written testimony, you wrote: “Expecting a mentally ill inmate who is
housed in Administrative Segregation long-term and without treatment to follow the rules is
pointless. It’s my conviction that long-term segregation creates or exacerbates mental illness,”
end quote. 1 think that a lot of corrections officers would agree with that statement. [ certainly
do.” Can you elaborate on the importance of mental health treatment options for inmates with
mental illnesses?
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Senate Judiciary Committee Hearing
Subcommittee on the Constitution, Civil Rights, and Human Rights
“Reassessing Solitary Confinement II:
The Human Rights, Fiscal, and Public Safety Censequences”
Questions for the Record Submitted by Senator Al Franken

uestions for Charles Samuels

Question 1. During the hearing, you testified that most inmates in solitary confinement are
limited to one telephone call per month.

(a) What is the Bureau’s justification for that limitation?

(b) Do you disagree with the proposition that such limited contact with family compromises an
inmate’s future prospects for successful reentry into his community?
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) Senate Judiciary Committee Hearing
Subcommittee on the Constitution, Civil Rights, and Human Rights
“Reassessing Solitary Confinement II:
The Human Rights, Fiscal, and Public Safety Consequences”

Questions for the Record Submitted by Senator Al Franken

Questions for Craig DeRoche

Question 1. [ appreciate the Justice Fellowship’s strong support for the Justice & Mental Health
Collaboration Act JMHCA). One Senator has blocked IMHCA from passing the Senate, stating
that he has questions as to whether the activities set forth in the bill are federal responsibilities.
How would you respond?

Answer. Twould respond by saying that passing the Justice and Mental Health Collaboration
Act is not only an appropriate—but a critical-responsibility of the federal government. This
legislation provides temporary resources to equip the “laboratories of democracy™ to each
develop unique evidence-based alternatives to the challenges faced by the criminal justice system
in responding to people with mental illness.

As a conservative, I'm against federal funds that supplant state functions, but I support providing
resources to local grantees where that funding will be used to start-up and evaluate an innovative
program that otherwise would not be possible, especially where resulting cost savings can be
reinvested to make the program sustainable at the local level.

Thank you for your leadership on this legislation Sen. Franken. 1 urge all Senate Judiciary
Committee members to cosponsor and to work to pass this critical legislation.
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Senate Judiciary Committee Hearing
Subcommittee on the Constitution, Civil Rights, and Human Rights
“Reassessing Solitary Confinement II:
The Human Rights, Fiscal, and Public Safety Consequences”

Questions for the Record Submitted by Senator Al Franken

Questions for Rick Raemisch

Question 1. In your written testimony, you wrote: “Expecting a mentally ill inmate who is
housed in Administrative Segregation long-term and without treatment to follow the rules is
pointless. It's my conviction that long-term segregation creates or exacerbates mental iliness,”
end quote. [ think that a lot of corrections officers would agree with that statement. 1 certainly
do.” Can you elaboratc on the importance of mental health treatment options for inmates with
mental ilinesses?

With the deinstitutionalization process in the 1950's and 60's, state hospitals across the nation
were shut down and the seriously mentally ill were moved into communities with little education
provided to members of communities, and without the appropriate outreach services in place. In
socicty, including corrections, it's imperative that we realize the behaviors that are going to be
entering into communities and develop and establish coping mechanisms as well as continuity of
care for those offenders with serious mental illness.

The prison system has become the treatment centers (or dumping ground) for those that are
convicted of criminal offcnses with underlying mental health issues that nobody has addressed.
Once the offenders enter into the penal setting, their symptoms are frequently exacerbated by the
anxiety associated with incarceration as well as the conditions of confinement that are imposed
outside of the freedoms of society. Thus the reason that it's important that these offenders are
identified early in their incarceration for mental health needs and even more so if their behaviors
continue to escalate. The sooner we can identify and initiate treatment and coping skills for those
offenders with mental illness, the better the chances are that the offender will understand the
value in the treatment and participate in outpatient treatment when they leave the correctional
setting. This is the number one reason why we work so hard to assess for and initiate treatment
for any offender that is exhibiting any symptoms of mental health needs in the correctional
setting.

You can only imagine what an administrative segregation cell does to someone, who is mentally
ill to begin with. Our goal is zero major mentally ill inmates in segregation. On most days we are
able to accomplish that goal. I now have two institutions dedicated to treating inmates with
mental health issucs. We are adopting the philosophy that you can't hold someone responsible for
an incident that occurred as a result of a mental illness. I hope this answers your question
Senator Franken. The bottom line is if we expect these individuals to be productive members of
their community, we need to treat their mental illness first, before we attempt to address their
criminogenie necds. Thank you for the honor of testifying before the Subcommittee.

Sincerely

Rick Raemisch
Executive Director
Colorado Department of Corrections
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Subcommittee on the Constitution, Civil Rights and Human Rights
Committee on the Judiciary
United States Senate
Hearing on “Reassessing Solitary Confinement 11:
The Human Rights, Fiscal, and Public Safety Consequences”

Questions for the Record Submitted by Senator Al Franken

Questions for Charles Samuels

Question 1. During the hearing, you testified that most inmates in solitary confinement are
limited to one telephone call per month.

(a) What is the Bureau’s justification for that limitation?

Inmates housed in the Special Housing Unit (SHU) arc currently permitted one telephone call per
month, in addition to in person visits with family and friends and the opportunity to write and
receive fetters. All of these forms of communication are intended to allow inmates to maintain
ties with family and friends.

Providing telephone calls to inmates in SHU requires direct observation and supervision by staff
members who have a variety of other important dutics related to ensuring the safety and security
in SHU. Specifically. staff make frequent rounds and interact with the inmates, provide meals,
escort inmates to and from recreation, and perform general unit security checks.

As I noted in my testimony, we are examining ways to potentially increase the availability of
telephone contact for inmates in SHU without harming the safe and orderly operations of SHUs.
I would be happy to provide you with an update on these plans as we move forward.

(b) Do you disagrce with the proposition that such limited contact with family
compromises an inmate’s future prospects for successful reentry into his
community?

We are continuing our cfforts to ensure inmates arc placed in SHU only as necessary and for the
appropriate duration. Limited contact with family and friends in SHU is one of the many aspects
that are being reviewed by CNA as part of the indepcndent audit, and we look forward to those
results to further inform our SHU practices.
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Hearing on

Reassessing Solitary Confinement II: The Human Rights, Fiscal and Public
Safety Consequences

February 25, 2014

Thank you Chairman Durbin, Ranking Member Cruz and members of the Subcommittee
for the opportunity to submit testimony on behalf of the Social Action Commission of the
African Metbodist Episcopal Church in regards to the human rights issues surrounding
solitary confinement.

The African Methodist Episcopal Church is one of the largest independent black institutions in
the world. Our constituents are in over 6000 congregations, in thirty-nine countries on five
continents. The African Methodist Episcopal Church has a dynamic and groundbreaking history
rooted in the United States. It is unique in that the A.M.E. Church is the first major religious
denomination in the Western World that had its origin over sociological and theological beliefs
and differences. It rejected the negative theological interpretations which rendered persons of
African descent second class citizens. Our Church has stood at the center of equality and justice
for all people, especially the most vulnerable, from the foundations of this nation to the present
day. Our commitment is to a ministry of liberation, civil rights and human dignity.

In response to issues regarding incarceration, The Social Action Commission has undertaken an
initiative called the Covenant Project to Evadicate Mass Incarceration. The project addresses
incarceration issues through: local ministries to prisoners and families, local and national
mobilization campaigns and far-reaching strategies which educate, equip and train clergy and lay.
In addition, we seek to participate in legislative and administrative forums to educate and
advocate for more humane and just policies and authentic rehabilitation in the prisons, and
adequate monitoring of the prison system.
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It is from this context that the Social Action Commission of the African Methodist Episcopal
Church raises its voice against the grave human injustice of solitary confinement. We are anxious
to preserve the humanity, dignity, health and sanity of the incarcerated. We are concerned that
isolation is being used as a means of first resort rather than last. We are troubled by the lack of
accountability beyond the prison walls in which administrative segregation is practiced. We arc
dedicated to give resistant voice to solitary confinement's use against vulnerable populations
which have little or no recourse. Therefore, the Social Action Commission of the African
Methodist Episcopal Church stands in solidarity with all the proponents of the abolition and
reformation of its practice.

Solitary confinement has been deemed by survivors, psychologists, scholars, and much of the
civilized world, as torture and an abuse of human rights. Solitary Watch reports that the U.S.
houses at least 80,000 prisoners in isolation on any given day. The United States stands as the
world leader in the use of solitary confinement.! Prisoners spend hours, days, months and
sometimes years in 8x10 concrete cells, with little human contact and reercational aceess.

Solitary confinement's proponents argue it is used to segregate the most violent extreme inmates
who pose harm and disruption to the general prison population. However, isolation techniques
are most often used to manage nonviolent individuals. Mississippi’s Department of Corrections
for example found that 80 percent of the state’s segregated prisoners did not fit their own profile
standards for violent behavior. Isolation has too often been used to punish minor offenses, coerce
cooperation during interrogations, and inflict indefinite disciplinary measures.® Furthermore,
research suggests the widespread use of solitary confinement leads to higher rates of recidivism
and does little to protect prisoners or society.

In addition, we are greatly concerned with the lack of data collection, transparency and oversight
of this practice in our nation’s prisons. Solitary confinement measures have little to no oversight
beyond the prison in which it is being practiced.

Survivors have documented cases of psychosis, suicidal thoughts, hallucinations, desires for self-
mutilation, severe anxiety, depression, and insomnia. It is imperative that we as a nation stand
against any practice that can be deemed as cruel and unusual punishment.

While we stand resolute against the arbitrary use of this “touch-less torture™ for every human
being, we are particularly concerned with the isolation and segregation of the mentally ill, at risk
youth, sexually assaulted women, and prisoners of color. As a religious institution dedicated to
standing with and giving voice to the least of these, we urge lawmakers to impose restrictions
and oversight to protect the vulnerable.

We stand and give voice to the mentally ill who are often punished for behaviors that require
treatment and not punishment. A 2003 report from Human Rights Watch found that one-third to
one-half of prisoners in solitary confinement suffered from mental illness. The unwillingness of
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many prison facilities to diagnose mental iliness and distinguish it from disciplinary problems,
exacerbates emotional trauma and leads to a vicious cycle of isolation abuse.

We stand and give voice to our nation’s incarcerated youth. In a letter to the ACLU the US
Department of Justice statcd that, “The isolation of children is dangerous and inconsistent with
best practices and that excessive isolation can constitute cruel and unusual punishment.”
Solitary confinement of youth can cause serious developmental harm and fong term mental
health problems especially for children with disabilities or histories of trauma and abuse.’¥
Transparency and systematic data collection on the usc of solitary confinement in juvenile
detention facilities is rare. Therefore, the extent to which at risk youth are being further
traumatized by social isolation is not fully known nor is its practice accountable to anyone.

We stand and give voice to sexually assaulted incarcerated women. It has been documented that
prison facilities across the nation routinely put women who make allegations of sexual assault in
solitary confinement pending their investigations. Women who report sexual abuse are often
placed in segregation as a means of retaliation against whistle blowing. Incarcerated women
report that some prison systems have created new rules for entry to solitary confinement to
discourage reports of staff sexual assault.¥

We stand and give voice to those disproportionately affected by the War on Drugs. Margo
Schlanger, Professor of Law at the University of Michigan Law School, stated that there is
remarkably little systematic information available about who is held in segregated confinement
but the scant quantitative data that exists, suggests that in many states the harsh conditions of
solitary confinement are probably disproportionately affecting prisoners of color.” The 2013
Human Rights Watch World Report notes that, “practices contrary to human rights principles,
such as the death penalty, juvenile life-without-parole sentences, and solitary confinement are
common and often marked by racial disparities.”" We are not suggesting racism plays the
primary role in the overrepresentation of African Americans in solitary confinement, but we are
concerned that the overrepresentation of people of color in federal and state prisons, due to the
War on Drugs, makes them particularly susceptible to this grave human rights violation.

Fyodor Dostoevsky famously wrote that, “The degrce of civilization in a society can be judged
by entering its prisons.” As long as solitary confincment is unregulated and left to the discretion
of fallible individuals, abuses will continue and America’s most vulnerable will continue to
suffer at the hands of injusticc.

In 1890, the United States Supreme Court acknowledged the cruel irreversible effects of solitary
confinement. Yet, with little exception, there are no laws in the United States prohibiting the
practice." The Social Action Commission of the African Methodist Episcopal Church urges the
Department of Justice to appoint a task force to investigate solitary confinement's use in prisons
across the nation and make public its findings. We also urge the Bureau of Prisons to appoint
independent auditing and over site bodies to discourage abuse. Lastly, we call on federal
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lawmakers to deem solitary confinement as cruel and unusual punishment and adopt laws that
discourage its use.

We commend this body for giving attention to this critical human rights issue and extending us
the opportunity to give voice for whom we are critically concerned.

Respectfully submitted,
Bishop Reginald T. Jackson, Chairman, Social Action Commission

Jacquelyn Dupont-Walker, Director, Social Action Commission
Rev. Charles F. Boyer, Coordinator, Covenant Project to Eradicate Mass Incarceration
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AFSCME Texas

Correctional Employees
Local 3807

February 25, 2014

Greetings,

As the president of the largest correctional professional organization in Texas, I am calling on the
US Congress to make changes to implement national policy on the usage of administrative

segregation that would positively impact both the correctional staff and offenders.

Rescarch shows that depriving inmates of human contact for long periods of time may
exacerbate mental crisis, assaultive behavior, antisocial behaviors, and acute health disorders.
Psychological effects due to lack of sensory stimulation can include anxiety, depression, anger,

cognitive disturbances, perceptual distortions, obsessive thoughts, paranoia, and psychosis.

The intended use of administrative segregation was to reduce violence on staff and inmates.
Unfortunately a reduction in violence on staff has not been the case in Texas sinee the state
greatly increased their use of administrative segregation in the 1990's. Serious assaults on Texas
correctional staff has gradually risen over 104% during the last 7 years. In 2013 over 79% of the
499 reported intentional exposures to bodily fluids occurred in segregated housing areas of the
Texas Department of Criminal Justice. None of the exposure assaults involved regular general

population offenders.

The over reliance on solitary eonfinement in Texas may be a direct result of lack of trained and
experience staff. The Texas Department of Criminal Justice officer turnover rate is 24 percent
annuaily. A better trained and experienced workforee could better manage an increasing mental

health population, reducing the over usage of solitary eonfinement.

Technologies such as use of computer tablets linked to a secure network could offset some
inmate's lack of sensory stimulation, delivering rehabilitation and education programs via the

secure network.

1314 Tenth, Street, Suite 110, Huntsville, Texas 77320
{936) 295-5265 7% 1-800-374-9772
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AFSCME Texas

Correctional Employees
Local 3807

Even more alarming is we are relcasing inmates into our communities every day, who have spent
years in solitary conditions with little or no treatment to correct the behavior which lead to their

incarceration in solitary conditions.

Correctional departments should be in the business to corrcet negative behavior, but
unfortunately many times we lack the resources or policies, which result in costly recidivism for

our taxpayers.
Respectfuily,
Lance L Lowry

President AFSCME Local 3807
Texas Corrcctional Employees

1314 Tenth, Street, Suite 110, Huntsville, Texas 77320
(936) 295-5265 & 1-800-374-9772
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Reassessing Solitary Confinement I1:
The Human Rights, Fiscal, and Public Safety Consequences

Hearing before the Senate Judiciary Subcommittee on the
Constitution, Civil Rights, and Human Rights

February 25, 2014

Statement submitted by
The American Bar Association

For the Hearing Record

Members of the Subcommittee on the Constitution, Civil Rights, and Human Rights:

I am Thomas M. Susman, Director of the American Bar Association (ABA) Governmental
Affairs Office. I am submitting this statement on behal{ of the ABA for inclusion in the hearing
record of the Subcommittee’s hearing on February 25, 2014, “Reassessing Solitary Confinement
II: The Human Rights, Fiscal, and Public Safety Consequences.”

The ABA commends the Subcommittee for continuing its examination of this important issue.
We share a growing coneern over what has become the prolonged solitary confinement instituted
in federal and state prisons and jails. The costs—to the public fise, to prisoners, and to the
communities to which the vast majority of once-isolated prisoners will return—are immense.

The impact of solitary confinement of juveniles in custody is especially pronounced. The
Department of Justice has estimated that 35 percent of juveniles report being held in solitary for
some time. The American Academy of Child and Adolescent Psychiatry advises that even short
periods of isolation too often have serious long-term mental health impact on this vulnerable age
group. For these reasons, segregation——while occasionally necessary for safety reasons—should
be imposed in the most limited manner possible. The ABA urges the Subcommittee to continue
its investigation of how the use of long-term solitary confinement may be restricted in ways that
promote the safe, efficient, and humane operation of prisons.

The Subcommittee’s attention to this issue is precipitating the first serious review in decades by
federal and state facilities of the use of solitary confinement. Since the first hearing in June 2012,
the Bureau of Prisons (BOP) undertook a first-ever independent assessment of federal prisons’
solitary confinement policies and practices that is still ongoing. That review is being overseen by
the National Institute of Corrections and will identify best practices in both the federal and state
systems. The state legislature in Texas last year passed legislation authorizing an independent
commission to conduct a comprehensive review of solitary confinement policies in its prisons
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and jails. And the state of New York has cnacted far-reaching reforms that will strictly limit the
use of solitary confinement for pregnant women and juveniles.

Over the past fifteen years, the use of solitary confinement has attracted growing concern due to
its documented human and fiscal costs. Piper Kerman and Damon Thibodeaux provided
compelling testimony about personal tolls from living in solitary confinement for extended
periods. Their individual experiences—as noted in Colorado Department of Corrections Director
Rick Raemisch’s testimony——f{ind support in a variety of studies that suggest that isolation
decreases brain activity and can provoke serious psychiatric harms—including severe
depression, hallucination, withdrawal, panic attacks, and paranoia—some of which may be long-
lasting. Some data suggest that prisoners who have spent long periods in isolation are more likely
to rcoffend, and many report that these prisoners have a more difficult time creating lasting
social bonds that are necessary to reintegration.

The ABA has long been committed to promoting a criminal justice system, including humane
and safe prisons, that reflects American values. Since the 1960s, the ABA’s multivolume
Criminal Justice Standards' has guided the development of law and practice in the American
criminal justice system. In 2004, the ABA began the work of updating its standards—Ilast drafted
in 1981—governing the treatment of prisoners. Drafters consulted with a range of institutional
representatives to devise a set of standards grounded in legal and constitutional principles that
recognized the rights prisoners and provided sufficient operational leeway for administrators’
professional judgment. In February 2010, a set of ABA Standards for Criminal Justice on the
Treatment of Prisoners was approved by the ABA House of Delegates.

The ABA Standards contain specific guidance on the use of prolonged isolation and apply to all
prisoners in adult correctional facilities, including jails. The standards regarding solitary
confinement center around a core ideal: “Segregated housing should be for the briefest term and
under the least restrictive conditions practicable and consistent with the rationale for placement
and with the progress achieved by the prisoner.” The ABA Standards regulatc various forms of
segregation, including administrative and disciplinary segregation, long- and short-term. The
Standards recognize that “[c]orrectional authoritics should be permitted to physically separate
prisoners in segregated housing from other prisoners™ but stipulate that such separation “should
not deprive them of those items or services necessary for the maintenance of psychological and
physical wellbeing.” (23-3.8.) The Standards forbid in all instances “extreme isolation,” which is
defined to “include a combination of sensory deprivation, lack of contact with other persons,
enforced idleness, minimal out-of-cell time, and lack of outdoor recreation.” (23-3.8.) In short,

LThe full text of the ABA Standards is pubh:hed at

http://www.americanbar.org/content/dam/aba/p ing/criminal_justice_section_newsletter/crimjust_policy_midyear2010_102i.authcheckdam,
pdf Relevant standards have been reproduced in the Appendix to this Statement.

* AM. BAR ASS'N, ABA STANDARDS FOR CRI‘\/HT\AL JUSTICE: TREATMENT OF PRISONERS intro. (3d ed. 201 1), available at
http://www.americanbar.org/col dam/aba/p ing/criminal_justice_section_newsletter/crimjust_policy_midyear2010_102i.authcheckdam.

pdf: see also Margo Schlanger, Margaret Lou & Cari Reynolds, CRIMINAL JUSTICE MAGAZINE (Summer 2010).
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while it may be necessary physically to separate prisoners who pose a threat to others, that
separation does not necessitate the social and sensory isolation that has become routine.

A broad array of reasons may justify placement in short-term segregation (23-2.6), whereas
administrators should use “long-term segregated housing sparingly” and only where serious
safety concerns are at stake. (23-2.7).° Placement in long-term segregation requires notice and a
hearing (including the ability to present evidence and available witnesses) and a showing by a
preponderance of the evidence that the requirements have been met. (23-2.9.) Continuing
segregation requires an individualized plan so that the prisoner understands what is expected, as
well as meetings between administrators and the prisoner at least every 90 days. For prisoners
who are placed in long-term segregation, the Standards call for the effective monitoring and
treatment of their mental health needs. (23-2.8.) Finally, prisoners with serious mental iliness
may not be placed in segregation; the Standards instead call for the development of high-security
mental health housing appropriate for prisoners whose mental illness interferes with their
appropriate functioning in the general population.

The ABA Standards reflect a growing trend among states—especially among commissioners of
corrections—that are seeking alternatives to long-term isolation. As the Subcommittee heard
from Mark Levin and Colorado Director of Corrections Rick Raemisch, many states are finding
that it is possible to reduce reliance on solitary confinement without sacrificing the safety of
prison staff, other prisoners, or the public. The ongoing independent assessment of best state and
federal practices undertaken at the direction of the BOP will likely soon lead to policies in
federal systems to reduce reliance on solitary confinement of federal prisoners in federal and
private prisons.

We greatly appreciate the Subcommittee’s attention to this important matter.

* The term “Jong-term segregated housing™ means segregated housing that is expected to extend or does extend for a period of time exeeeding 30
days. AM, BAR ASS'N, ABA STANDARDS FOR CRIMINAL JUSTICE: TREATMENT OF PRISONERS, Standard 23-1.0 (0): Definitions,
{3d ed. 2011).
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APPENDIX
ABA Standards for Criminal Justice (Third Edition), Treatment of Prisoners (2010)

Standard 23-2.6 Rationales for segregated housing

(a) Correctional authorities should not place prisoners in segregated housing except for reasons
relating to: discipline, security, ongoing investigation of misconduct or crime, protection from
harm, medical care, or mental health care. Segregated housing should be for the bricfest term and
under the least restrictive conditions practicable and consistent with the rationale for placement
and with the progress achieved by the prisoner. Segregation for health care needs should be in a
location separate from disciplinary and long-term segregated housing. Policies relating to
segregation for whatever reason should take account of the special developmental needs of
prisoners under the age of eighteen.

(b) If necessary for an investigation or the reasonable needs of law enforcement or prosecuting
authorities, correctional authorities should be permitted to confine a prisoner under investigation
for possible criminal violations in segregated housing for a period no more than [30 days].

Standard 23-2.7 Rationales for long-term segregated housing

(a) Correctional authorities should use long-term segregated housing sparingly and should not
place or retain prisoners in such housing except for reasons relating to:

(1) discipline after a finding that the prisoner has committed a very scvere disciplinary
infraction, in which safety or security was seriously threatened;

(i1) a credible continuing and serious threat to the sccurity of others or to the prisoner’s
own safety; or

(iii) prevention of airbornc contagion.

(b) Correctional authorities should not place a prisoner in long-term segregated housing based
on the security risk the prisoner poses to others unless less restrictive alternatives are
unsuitable in light of a continuing and serious threat to the security of the facility, staff, othe:
prisoners, or the public as a result of the prisoner’s:

(1) history of serious violent behavior in correctional facilities;

(ii) acts such as escapes or attempted escapes from secure correctional settings;

(iii) acts or threats of violence likely to destabilize the institutional environment to such a
degree that the order and security of the facility is threatened;

(iv) membership in a security threat group accompanied by a finding based on specific
and reliable information that the prisoner either has engaged in dangerous or threatening
behavior directed by the group or directs the dangerous or threatening behavior of others;
or

(v) incitement or threats to incite group disturbances in a correctional facility.
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Standard 23-2.8 Segregated housing and mental health

(a) No prisoner diagnosed with serious mental illness should be placed in long-term segregated
housing.

(b) No prisoner should be placed in segregated housing for more than [1 day] without a mental
health screening, conducted in person by a qualified mental health professional, and a prompt
comprehensive mental health assessment if clinically indicated. If the assessment indicates the
presence of a serious mental illness, or a history of scrious mental illness and decompensation in
segregated settings, the prisoner should be placed in an environment where appropriate treatment
can occur. Any prisoner in segregated housing who develops serious mental iliness should be
placed in an environment where appropriate treatment can occur.

(c) The mental health of prisoners in long-term segregatcd housing should be monitored as
follows:

(i) Daily, correctional staft should maintain a log documenting prisoners’ behavior.

(i1) Several times each week, a qualified mental health professional should observe each
segregated housing unit, speaking to unit staff, reviewing the prisoner log, and observing
and talking with prisoners who are reeeiving mental health treatment.

(111) Weekly, a qualified mental health professional should observe and seck to talk with
each prisoner.

(iv) Monthly, and more frequently if clinically indicated, a qualified mental health
professional should sce and treat each prisoner who is receiving mental health treatment.
Absent an individualized finding that security would be compromised, such treatment
should take place out of cell, in a setting in which security staff cannot overhear the
conversation.

(v) At least every [90 days], a qualificd mental health professional should perform a
comprehensive mental health assessment of each prisoner in segregated housing unless a
qualificd mental health professional deems such assessment unnecessary in light of
observations made pursuant to subdivisions (ii)-(iv).

Standard 23-2.9 Procedures for placement and retention in long-term segregated housing

(a) A prisoner should be placed or retained in long-term segregated housing only after an
individualized determination, by a preponderance of the evidence, that the substantive
prerequisites set out in Standards 23-2.7 and 23-5.5 for such placement are met. In addition, if
long-term segregation is being considered either because the prisoner poses a credible eontinuing
and serious threat to the sccurity of others or to the prisoner’s own safety, the prisoner should be
afforded, at a minimum, the following procedural protections:
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(i) timely, written, and effective notice that such a placement is being considered, the
facts upon which consideration is based, and the prisoner’s rights under this Standard;

(i1) decision-making by a specialized classification committee that includes a qualified
mental health care professional;

(iii) a hearing at which the prisoner may be heard in person and, absent an individualized
determination of good cause, has a reasonable opportunity to present available witnesscs
and information;

(iv) absent an individualized determination of good cause, opportunity for the prisoner to
confront and cross-examine any witnesses or, if good cause to limit such confrontation is
found, to propound questions to be relayed to the witnesses;

(v) an interpreter, if necessary for the prisoner to understand or participate in the
proceedings;

(vi) if the classification committee determines that a prisoner is unable to prepare and
present evidence and arguments effectively on his or her own behalf, counsel or some
other appropriate advocate for the prisoner;

(vii) an independent determination by the elassification committee of the reliability and
credibility of confidential informants if material allowing such determination is available
to the correctional agency;

(viii) a written statement setting forth the evidence relied on and the reasons for
placement; and

(ix) prompt review of the classification committee’s decision by correctional
administrators.

(b) Within [30 days] of a prisoner’s placement in long-term segregated housing based on a
finding that the prisoner presents a continuing and serious threat to the security of others,
correctional authorities should develop an individualized plan for the prisoner. The plan should
include an assessment of the prisoner’s needs, a strategy for correctional authorities to assist the
prisoner in meeting those needs, and a statement of the expectations for the prisoner to progress
toward fewer restrictions and lower levels of custody based on the prisoner’s behavior.
Correctional authorities should provide the plan or a summary of it to the prisoner, and explain it,
so that the prisoner can understand such expectations.

(c) At intervals not to exceed [30 days], correctional authorities should conduct and document an
evaluation of each prisoner’s progress under the individualized plan required by subdivision (b)
of this Standard. The evaluation should also consider the state of the prisoner’s mental health;
address the extent to which the individual’s behavior, measured against the plan, justifies the
need to maintain, increase, or decrease the level of controls and restrictions in place at the time
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of the evaluation; and recommend a full classification review as described in subdivision (d) of
this Standard when appropriate.

(d) At intervals not to exceed [90 days], a full classification review involving a meeting of the
prisoner and the specialized classification committee should occur to determine whether the
prisoner’s progress toward compliance with the individual plan required by subdivision (b) of
this Standard or other circumstances warrant a reduction of restrictions, increased programming,
or a return to a lower level of custody. If a prisoner has met the terms of the individual plan,
there should be a presumption in favor of releasing the prisoner from segregated housing. A
decision to retain a prisoner in segregated housing following consideration by the classification
review committee should be reviewed by a correctional administrator, and approved, rejected, o
modified as appropriate.

(c) Consistent with such confidentiality as is required to prevent a significant risk of harm to
other persons, a prisoner being evaluated for placement in long-term segregated housing for any
reason should be permitted reasonable access to materials considered at both the initial and the
periodic reviews, and should be allowed to meet with and submit written statements to persons
reviewing the prisoner’s classification.

(f) Correctional officials should implement a system to facilitate the return to lower levels of
custody of prisoners housed in long-term segregated housing. Except in compelling
circumstances, a prisoner serving a sentence who would otherwise be released directly to the
community from long-term segregated housing should be placed in a less restrictive setting for
the final months of confinement.

Standard 23-3.8 Segregated housing

(a) Correctional authorities should be permitted to physieally separate prisoners in segregated
housing from other prisoners but should not deprive them of those items or services necessary
for the maintenance of psychological and physical wellbeing.

(b) Conditions of extreme isolation should not be allowed regardless of the reasons for a
prisoner’s separation from the general population. Conditions of extreme isolation generally
include a combination of sensory deprivation, lack of contact with other persons, enforced
idleness, minimal out-of-cell time, and lack of outdoor recreation.

(c) All prisoners placed in segregated housing should be provided with meaningful forms of
mental, physical, and social stimulation. Depending upon individual asscssments of risks, needs,
and the reasons for placement in the segregated setting, those forms of stimulation should
include:

(i) in-cell programming, which should be developed for prisoners who are not permitted
to leave their cells;

(i1) additional out-of-cell time, taking into account the size of the prisoner’s cell and the
length of time the prisoner has been housed in this setting;
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(iii) opportunities to exercise in the presence of other prisoners, although, if necessary,
separated by security barriers;

(iv) daily face-to-face interaction with both uniformed and civilian staff; and

(v) access to radio or television for programming or mental stimulation, although such
access should not substitute for human contact described in subdivisions (i) to (iv).

(d) Prisoners placed in segregated housing for reasons other than discipline should be allowed a:
much out-of-cell time and programming participation as practicable, consistent with security.

(e) No cell used to house prisoners in segregated housing should be smaller than 80 square feet,
and cells should be designed to permit prisoncrs assigned to them to converse with and be
observed by staff. Physical features that facilitate suicide attempts should be eliminated in all
segregation cells. Except if required for security or safety reasons for a particular prisoner,
segregation cells should be equipped in compliance with Standard 23-3.3(b).

(f) Correctional staff should monitor and assess any health or safety concerns related to the
refusal of a prisoner in segregated housing to eat or drink, or to participate in programming,
recreation, or out-of-cell activity.
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The American Civil Liberties Union (ACLU) welcomes this opportunity to submit testimony to
the Senatc Judiciary Subcommittee on the Constitution, Civil Rights, and Human Rights for its
hearing on Reassessing Solitary Confinement IT: The Human Rights, Fiscal, and Public Safety
Consequences, and urges the Subcommittec to act to curb the dangerous overuse of solitary
confinement in American prisons, jails, juvenile detention centers, and other places of detention.

The ACLU is a nationwide, nonprofit, non-partisan organization with more than a half million
members, countless additional activists and supporters, and 53 affiliates nationwide dedicated to
the principles of liberty and equality embodied in our Constitution and our civil rights laws.
Consistent with that mission, the ACLU established the National Prison Project in 1972 to
protect and promote the civil and constitutional rights of prisoners. Since its founding, the
Projcct has challenged unconstitutional conditions of confinement and over-incarceration at the
local, state and federal level through public education, advocacy and successful litigation. The
ACLU’s national Stop Selitary campaign works to end the pervasive use of solitary confinement
and 1o divert children and persons with mental disabilities and mental illness out of solitary
altogether. The monetary cost of solitary confinement, coupled with the human cost of increased
psychological suffering and sometimes irreparable harm, far outweighs any purported benefits.
More effective and humane and less costly alternatives exist.

I The Dangerous Overuse of Solitary Confinement in the United States
Over the last two decades, corrections systems havce increasingly relied on solitary confinement,
even building entire “supermax” prisons, where prisoners arc held in extreme isolation, often for
years or even decades. Although supermax prisons were rare in the United States before the
1990s, today forty-four states and the federal government have supermax units or facilities,
housing at least 25,000 people nationwide.! But this figure does not reflect the total number of
prisoners held in solitary confincment in the United States on any given day. Using data from the
Bureau of Justice Statistics, researchers estimated in 2011 that over 80,000 prisoners are held in
“restricted housing,” including administrative segregation, disciplinary segregation and
protective custody—all forms of housing involving substantial social isolation.?

This massive increasc in the use of solitary confinement has led many to question whether it is
an effective or humane use of public resources. Legal and medical profcssionals criticize solitary
confinement and supermax prisons as unconstitutional and inhumane, pointing to the well-known
harms associated with placing people in isolation and the rejection of its use in American prisons
decades eartier.’

Other critics point to the expense of solitary confinement. Supermax prisons typically cost two or
three times more to build and operate than even traditional maximum-security prisons.” Yet there
is little evidence to suggest that solitary confinement makes prisons safer. Indeed, research
suggests that supermax prisons actually have a negative effect on public satety.” Despite these
coneerns, states and the federal government continue to invest taxpayer dollars in constructing
supermax prisons and enforcing solitary confinement conditions. As new fiscal realities force
state and federal cuts to essential public services like health and education, it is time to ask
whether we should continue to use solitary confinement despite its high fiscal and human costs.
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A. What is solitary confinement?
Solitary confinement is the practice of placing a person alone in a cell for 22 to 24 hours a day
with little human contact or interaction; reduced or no natural light; restriction or denial of
reading material, television, radios or other property; severe constraints on visitation; and the
inability to participate in group activities, including eating with others. While some specific
conditions of solitary confinement may differ among institutions, generally the prisoner spends
23 hours a day alone in a small cell with a solid steel door, a bunk, a toilet, and a sink.® Human
contact is restricted to brief interactions with corrections officers and, for some prisoners,
occasional encounters with healthcare providers or attomeys.7 Family visits are limited; almost
all human contact occurs while the prisoner is in restraints and behind a partition.® Many
prisoners are only allowed one visit per month, if any.’ The amount of time a person spends in
solitary confinement varics, but can last for months, years, or even decades.

Solitary confinement goes by many names, whether it occurs in a supermax prison or in a unit
within a regular prison. These units are often called disciplinary segregation, administrative
segregation, control units, security housing units (SHU), special management units (SMU), or
simply “the hole.” Recognizing the definitional morass, the American Bar Association has
created a general definition of solitary confinement, which it calls “segregated housing™:

The term “segregated housing” means housing of a prisoner in conditions
characterized by substantial isolation from other prisoners, whether pursuant to
disciplinary, administrative, or classification action. “Segregated housing™ includes
restriction of a prisoner to the prisoner’s assigned living quarters.

The term “long-term segregated housing™ means segregated housing that is
expected to extend or does extend for a period of time exceeding 30 days. !

Solitary confinement is used to punish individuals who have violated rules, or to isolate those
considered too dangerous for general population. It is also sometimes used to “protect” prisoners
who are perceived as vulnerable—such as youths, the elderly, or individuals who identify as or
are perccived to be lesbian, gay, bisexual, transgender or intersex (LGBTI).

B. The detrimental effects of solitary confinement
Solitary confinement is widely recognized as extremely harmful. Indeed, people held in solitary
confinement experience a variety of negative physiological and psychological reactions:
hypersensitivity to stimuli;'? perceptual distortions and hallucinations;" increased anxiety and
nervousness;'* revenge fantasies, rage, and irrational anger;’> fears of persecution;'® lack of
impulse conirol;'” severe and chronic depression;'* appetite loss and weight loss;'® heart
palpitations;20 withdrawal:?' blunting of affect and apathy;22 talking to oneself:? headaches;**
problems slecping;® confusing thought processes;* nightmares;”” dizziness;”® self-mutilation;”’
and lower levels of brain function, including a decline in EEG activity after only seven days in
solitary confinement.’® Additionally, suicide rates and incidents of self-harm are much higher fo
prisoners in solitary confinement. A February 2014 study by the American Journal of Public
Health found that detainees in solitary confinement in New York City jails were nearly seven
times more likely to harm themselves than those in general population, and that the effect was
particularly pronounced for juveniles and people with severe mental illness; in California prisons
in 2004, 73% of all suicides occurred in isolation units—though these units accounted for less
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than 10% of the state’s total prison population.“ Recognizing these dangers, professional
organizations including the American Psychiatric Association, Mental Health America, the
National Alliance on Mental Iliness, and the Society of Correctional Physicians have issued
formal policy statements opposing long-term solitary confinement, especially for prisoners with
mental illness.”?

C. People with mental illness are dramatically overrepresented in solitary confinement
There is a common misconception that prisoners in solitary confinement are dangerous, the
“worst of the worst,” but few actually meet this description. If the use of solitary confinement
were restricted solely to the violent and predatory, most supermax prisons and isolation units
would stand virtually empty. One major reason for the overuse of solitary confinement in U.S.
prisons today is that elected officials pushed to build supermax facilities and segregation units
based on a desire to appear “tough on crime,” rather than on actual need.** Many states built
large facilities they didn’t need, and now fill the cells with relatively low-risk prisoners.”® Sadly,
the thousands of people in solitary confinement include many with severe mental illness or
cognitive disabilities, who find it difficult to function in prison settings or to understand and
follow prison rules.*® For example, Indiana prison officials admitted in 2005 that “well over half”
of the state’s supermax prisoners suffer from mental illness.”” On average, researchers estimate
that at least 30% of prisoners held in solitary confinement suffer from mental illness.*®

Solitary confinement is psychologically difficult for everyone, but it is devastating for those with
mental illness, and can cause them to deteriorate dramatically. Many engage in extreme acts of
self-injury and sometimes suicide. It is not unusual for prisoners in solitary confinement to
compulsively cut their flesh, bang their heads against walls, swallow razors and other harmful
objects, or attempt to hang themselves. In Indiana’s supermax, a prisoner with mental illness
killed himself by self-immolation; another man choked himself to death with a washcloth.™
These shattering impacts of solitary confinement are all too common in similar facilities across
the country, and have been well documented. Federal eourts have repeatedly held that placing
individuals with serious mental illness in such conditions is cruel and unusual punishment
under the Eighth Amendment to the Constitution.*’

D. Thousands of children are subjected to the damaging effects of solitary confinement
Children in both the adult and juvenile systems are routinely subjected to solitary confinement.
In adult prisons and jails, youth are often placed in “protective custody™ for safety reasons.
Despite the prevalence of youth under the age of 18 in adult facilities in the United States—
estimated at more than 95,000 in 201 1——most adult correctional systems offer few alternatives to
solitary confinement as a means of protecting youth.*' Young people may spend weeks, months,
even years in solitary. In addition to “protective custody,” youth in adult facilities may also be
isolated as punishment for violating rules designed to manage adult prisoners. In many juvenile
facilities, isolation is also used to punish disciplinary infractions. These sanctions can last for
hours, days, weeks, or longer and often permit abusive isolation practices.42

Children are even more vulnerable to the harms of prolonged isolation than adults.”® Young
people’s brains are still developing, placing them at higher risk of psychological harm when
healthy development is impeded.* Children experience time differently than adults: they need
social stimulation.®’ Many youth enter the criminal justice system with histories of substance
abuse, mental illness, and trauma, problems which often go untreated in isolation, exacerbating
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the harmful effects.* A tragic conscquence of the solitary confinement of youth is the increased
risk of suicide and self-harm, including self-mutilation. In juvenile facilities, more than 50% of
all suicides occur in isolation.*’ For youth in adult jails, suicide rates in isolation are nineteen
times those for the general population.*® At the same time, youth in isolation are routinely denied
minimum education, mental health treatment, and nutrition,* which directly affects their ability
to successfully re-enter society and become productive adults.>

Efforts are underway to end this practice. In June 2012, the Department of Justice issued national
standards under the Prison Rape Elimination Act (PREA), stating that “the Department supports
strong limitations on the confinement of adults with juveniles,”' and mandating that facilities
make “best efforts™ to avoid isolating children.” The U.S. Attorney General’s National Task
Force on Children Exposed to Violence concluded in 2011, “nowhere is the damaging impact of
incarceration on vulnerable children more obvious than when it involves solitary confinement.”
Internationally, the U.N. Special Rapporteur on Torture has called for a global ban on the solitary
confinement of children under 18."_4 Human Rights Watch and the ACLU have also called on the
United States to ban this practice.™

E. Vulnerable LGBTI prisoners are too often placed in solitary confinement
Unfortunately, solitary confinement has become the default correctional management tool to
protect LGBT! individuals from violence in general population. Particularly for transgender
women, who are routinely housed in men’s facilities, entire prison sentences are often spent in
solitary confinement. In a typical case, Andrea, a transgender woman in a New York State men’s
prison, was involuntarily placed in “protective custody,” rather than receiving a meaningful
classification assessment. Prison officials’ recommendation for Andrea stated, “Based on the
Inmate being transgendered, and his [sic] likeness to a female, the likelihood of him being
victimized is great. The inmate both looks and sounds like a female, therefore I recommend his
protective custody to prevent any harm based on his looks and transgendered status.”*® Andrea,
like many transgender women, remained in isolation for her entire three-year sentence and
reported ongoing sexual harassment from officers and severe anxiety and depression,57

While correctional officials often justify the use of solitary confinement as necessary protection
for vulnerable LGBT! prisoners, the effects of such placements are devastating. These
placements also fail to keep vulnerable individuals safe. In addition to the stigma of being
isolated solely based on one’s actual or perceived LGBTI status, LGBTI individuals in
“protective” isolation expericnce the same mental health deterioration that typically characterizes
solitary confinement, are denied access to medically necessary healthcare and programs, and are
at increased risk of assault and harassment from officers.”® Though the final PREA standards
impose strict limits on the use of “protective custody,” correctional agencies continuc to house
LGBTI individuals in isolation almost as a matter of course.*® And while the PREA regulations
recognized that solitar(y confincment for LGBTI prisoners can be psychologically damaging and
physically dangerous,®’ we continue to hear reports of this practice and its devastating effects
from LGBTI prisoners and detainecs.

F. Solitary confinement on death row is overused and thwarts vital appellate processes
Nationally, more than 3,000 prisoners are confined on death rows in 35 states. According to the
ABA Standards for the Treatment of Prisoners, death row prisoners may be separated from other
prisoners, but should be housed in conditions comparable to those in general population. Solitary
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confinement should be used only for brief periods for reasons related to discipline, security, or
crime.®" Despite this clear standard, the overwhelming majority of death-penalty states house
death row prisoners in what amounts to solitary confinement. The vast majority of these states
confine death row prisoners in segregation or solitary-type conditions based solely on their death
sentences.” Simply put, they are condemned to solitary for life, a kind of death before dying.
This is of singular concern. While solitary confinement is overused in virtually every type of
penal or detention facility in the United States, in no other circumstance is solitary confinement
automatically and irrevocably imposed.

Death row is not supposed to be a locus of punishment itself, but rather the place where a state
houses a condemned prisoner until all of his appeals are concluded, all process due has been
observed, and all doubts concerning his execution resolved. This appellate process is invaluable
in preventing the execution of the innocent, and those unconstitutionally or otherwise unlawfully
sentenced to death.® Death row conditions endured during these appeals are the same for the
guilty and innocent, for those properly and improperly sent to death row. Change, however, is
afoot. United States District Judge Leonie Brinkema recently ruled that Virginia's automatic
placement of death-row prisoners in solitary confinement—without any process in which the
prisoner could challenge the placement, and certainly without respect to their dangerousness,
miseonduct, or any other individualized reason—yviolates the right to due process guaranteed by
the Constitution.*® In Texas, the Department of Criminal Justice, prison guard unions, and
advocates are currently discussing revisions to the Texas Death Row Plan, including limiting
solitary confinement to thosc prisoners who break the rules.®®

G. Solitary confinement is inconsistent with international human rights principles
The U.N. Committee Against Torture, established to monitor compliance with the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment of Punishment ~a treaty
ratified by the United States in 1994—has recommended that the practice of long-term solitary
confinement be abolished altogether and has criticized solitary confinement practices in the
United States.*® Moreover, in a groundbreaking global study on sohtary confinement, the U.N.
Special Rapporteur on Torture called for a ban on the practice, except in exceptional
circumstances, as a last resort, and for as short a time as possible. He also called for increased
safeguards against abusive and prolonged solitary confinement, the universal prohibition of
solitary confinement excceding 15 days, and the discontinuance of solitary confinement for
juveniles and mentally disabled persons 7 The Special Rapporteur has repeatedly requested that
the U.S. government grant him access to conduct an investigation of solitary confinement
practices in the United States; his request has yet to be granted.®

1I. The Federal Bureau of Prisons overuses solitary eonfinement
Recent years have secn increased attention to solitary confinement in the federal Bureau of
Prisons (BOP), whlch as the nation’s largest prison system that holds about 15,000 prisoners in
solitary conﬁnement Following the first-ever Congressional hearing on solitary confinement,
in June 2012,”° Senator Dick Durbin (D-IL), announced in February 2013 that the BOP had
agreed to an independent and comprehensive review of its use of solitary.”’ Reports of the audit’s
findings, however, have yet to be made public.

In May 2013 the Government Accountability Office (GAQ), an 1ndependent mvestlgatlve agency
of Congress, issued a damining report on BOP’s use of solitary confinement.”” The report found
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that, despite BOP’s extensive use of segregated housing (7% ot BOP’s 217,000 prisoners), BOP
has never assessed whether the practice contributes to prison safety.” Nor has BOP asscssed the
psychological effects of long-term segregation, although its Psychology Services Manual notes
that extended periods in segregation “may have an adverse effect on the overall mental status of
some individuals.”™ The report concluded that BOP does not adequately monitor segregated
housing to ensure that prisoners receive food, out-of-cell exercise, and other necessities. "
Moreover, these assessments confirm other criticisms of BOP’s segregation practices. In June
2012, eleven prisoners at ADX Florence, BOP’s supermax prison in Colorado, filed a class-
action lawsuit on behalf of all individuals with mental illness held at the facility; the lawsuit
alleges that, contrary to BOP's written policies, prisoners with mental illness are routinely
assigned to ADX, and are unconstitutionally denied necessary treatments.’® The complaint
describes frequent incidents of self-harm and highly symptomatic behavior among the prisoners
with mental illness who arc held at ADX.”

In spite of these criticisms, and although the independent study of BOP’s use of solitary
confinement is not yet complete, the system will soon significantly expand its capacity to house
prisoners in conditions of extreme solitary confinement. In October 2012, BOP acquired an
existing, non-operational maximum security state prison in [llinois, Thomson Correctional
Center, which has a reported 1,600 cells.”® During a November 2013 Senate Judiciary Hearing,
BOP Director Charles Samuels indicated that the agency was planning to bring Thomson online
as an operational ADX facility.” While BOP is preparing to add more ADX beds, the existing
ADX facility in Florence, Colorado, which houses prisoners in the most extreme forms of
isolation in the fedcral system, has a reported capacity of 490 supermax beds, of which 413 are
now in use.*” Opening Thomson as an ADX would therefore represent a significant and
unnecessary expansion of BOP’s capacity to subject prisoners to extreme, long-term solitary
confinement.

Meanwhile, BOP appears to be mandating a solitary confinement quota in its privatcly
contracted facilities. BOP contracts with fifteen low- and minimum-custody private prisons in its
system, which together house nearly 30,000 prisoners.!’ Two of these contracts in particular, and
BOP’s 2012 CAR XIV solicitation for an additional 1,000 private prison beds, appear to give
private prison companies a financial incentive to place excessive numbers of prisoners in
isolation by requiring that at least 10% of “contract beds” be located in Special Housing Unit
(SHU) cells while compensating the facilities based on the number of beds filled.** These cells
are specifically meant to house prisoners in isolation. And because BOP does not generally
house prisoners under age 18 in its custody, children in federal custody are also held in contract
facilities, under terms that do not necessarily ban the use of solitary confinement.®’

III.  Solitary Confinement is Costly and Jeopardizes Public Safety
Solitary confinement serves no demonstrable correctional purpose, yet costs more than any other
form of imprisonment. There is little cvidence on the utility of solitary confinement.3* A 2006
study found that opening a supermax prison or SHU had no effect on prisoner-on-prisoner
violence in Arizona, Illinois, and Minnesota,® and that creating isolation units had only limited
impact on prisoncr-on-staff violence in Illinois, none in Minnesota, and actually increased
violence in Arizona.* A similar study in California found that supermax or administrative
segregation prisons had increased violence levels.®” Some researchers have concluded that the
severe restrictions in solitary confinement increase violence and engender other behavioral
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problems.®® Although there is little evidence that solitary confinement is an effective prison
management tool, there is ample evidence that it is the most expensive. Supermax prisons and
segregation units can cost two or three times as much as conventional facilities to build and
operatc.89 Staffing costs are much higher—prisoners are generally escorted by two or more
officers any time they leave their cells, and work that in other prisons would be performed by
prisoners (such as cooking and cleaning) is done by staff. A 2007 estimate from Arizona put the
annual cost of holding a prisoner in solitary confinement at approximately $50,000, compared to
about $20,000 for the average prisoner.” In Maryland, the average cost of housing a prisoner in
segregation is three times greater than in a general population facility; in Ohio and Connecticut it
is twice as high; and in Texas the costs are 45% greater.”’

Not only is there little evidence that the enormous outlay of resources for these units makes
prisons safer, there is growing concern that such facilities are actually detrimental to public
safety. The pervasive use of solitary confinement means that thousands of prisoners return to
their communities after months or years in isolation, emerging without social skills or life skills
that would make them better citizens.”> A 2006 commission raised concerns regarding the
practice of releasing prisoners directly from segregation settings to the community,” and a 2006
study of prisoners in solitary confinement noted that such conditions may “severely impair . . .
the prisoner’s capacity to reintegrate into the broader community upon release from
imprisonmcnt.”g4

Indeed, release directly from isolation strongly correlates with an increased risk of recidivism.
Preliminary research from California suggests that rates of return to prison are 20% higher for
solitary confincment prisonersA93 In Colorado, two-thirds of prisoners released directly from
solitary confinement returned to prison within three years; prisoners who first transitioned from
solitary confinement to the general prison population were 6% less likely to recidivate in the
same period.” A 2001 study in Connecticut found that 92% of prisoners who had been held at
the state’s supermax prison were rearrested within three years of release, compared with 66% of
prisoners who had not been held in administrative segregation.”” Another study, in Washington
State, tracked 8,000 former prisoners upon relcase and found that, not only were those who came
from segregation more likely to reoffend, but they were also more likely to commit violent
crimes.”® Findin gs like these, suggesting a link between recidivism and the debilitating
conditions in segregation, have led mental health experts to call for prerelease programs to help
prisoners held in solitary confinement transition to the community more safely‘go

IV.  There are Better Alternatives to Solitary Confinement

A. State-level reforms reduce the use of solitary confinement
Numerous states have taken steps to investigate, monitor, reduce, and reform their use of
solitary. These reforms have resulted from agency initiative as well as legislative action. A
growing number of state corrections officials have taken direct steps to regulate the usc of
solitary confinement, especially as it relates to mental health issues and potential litigation.
Responding to litigation that was settled in 2012, the Massachusetts Department of Correction
rewrote its mental health care policies to exclude prisoners with severe mental illness from long-
term segregation and designed two maximum security mental health treatment units to divert the
mentally ill out of segregated housing.'® In Colorado, as of December 2013, all state wardens
have been dirccted that any prisoners with “major mental illness” are no longer to be placed in
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administrative segregation.‘m By the end of 2013, facing mounting public scrutiny of its overuse
of solitary confinement, the New York City Department of Correction had reassigned alt
detainees with mental illness in “punitive segregation™ at Rikers Island jail to units with more
therapeutic resources. > In 2007, a New York State solitary confinement law went into effect;
the law excludes prisoners with serious mental iliness from solitary confinement, requires mental
health monitoring of all prisoners in disciplinary segregation, and creates a non-disciplinary unit
for prisoners with psychiatric disabilities where a therapeutic milieu is maintained and prisoners
are subjeet to the least restrictive environment consistent with their needs and mental status.'*

State corrcetional leaders have also undertaken more comprehensive reforms to their use
of solitary confinement. Last week, the New York State Department of Corrections and
Community Supcrvision announced an agreement with the New York Civil Liberties Union to
reform the way solitary confinement is used in New York State’s prisons, with the state taking
immediate steps to remove youth, pregnant women, and the developmentatly disabled and
intetlectually challenged prisoners from extreme isolation.'™ With the agrecment, New York
State becomes the largest prison system in the country to prohibit the use of punitive solitary
confinement against prisoners under 18.'% In January 2013, Illinois shuttered its notorious
supermax prison, Tamms Correctional Center, a move that will reportedly save the state over $20
million per year.'” In November 2013, New Mexico's corrections secretary outlined a plan to
relocate nonviolent prisoners out of segregation, and to relocate “protective custody” prisoners to
a separate general-population cluster, cutting the state’s segregation population by half over the
next year.'"” Almost 10 percent of New Mexico’s 7,000 prisoners are currently held in
segregated housing, and a recent ACLU report condemned the state’s overuse of segregation.
In 2012, the Colorado Department of Corrections undertook an external review by DOJ’s
National Institute of Corrections; the resulting reforms led to the closure of a 316-bed supermax
facility, and projected savings of millions of dollars.'%® Other correctional reforms have emerged
in recent years from Mississippi,' ' Maine,'"" and Michigan.'?
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Reforms to the use of solitary confinement in juvcnile justice facilities are also underway.
In June 2013, the governor of Nevada signed into law new restrictions on the isolation of youth
in juvenile facilities; the law places reporting requirements on the use of isolation, and forbids
holding a child in room confinement for tonger than 72 hours.'" In 2012, West Virginia’s
governor signed into law an outright ban on the use of punitive isolation in juvenile facilities.*
State legislatures are calling for studies to address the impact of solitary confinement. In
May 2013, the Texas legislature passed a bill requiring an independent commission to take a
comprehensive look at the use of solitary confinement in adult and juvenile facilities across the
state."® In 2011, the Colorado legislature required a review of administrative segregation and
reclassification efforts for prisoners with mental iliness or developmental disabilities.’’® Tn 2011,
the New Mexico legislature mandated a study on solitary confinement’s impact on prisoners, its
effectiveness as a prison management tool, and its costs.’'” Similarly, in 2012 the Lieutenant
Governor of Texas commissioned a study on the use of administrative segregation in the Texas
Department of Criminal Justice, including the reasons for its use, its impact on public safety and
prisoner mental health, possible alternative prison management stratcgies, and the nced for
greater reentry programming for the population.'!® In 2012, the Virginia Senate passed a joint
resolution mandating a legislative study on alternative practices to limit the use of solitary
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confinement, cost savings associated with limiting its use, and the impact of solitary confinement
. . . . . . 119
on prisoners with mental illness, as well as alternatives to segregation for such prisoners.

B. ICFE implements greater oversight of solitary confinement in all facilities
U.S. Immigration and Customs Enforcement (ICE) has since September 2013 imposed
monitoring requirements and substantive limits on the use of solitary confincment, providing an
example for reform which BOP should strive to emulate. The directive, which applies to over
250 immigration detention facilities, requires that any placement in solitary confinement for
longer than 14 days receive ficld office director ap%)roval; it also places substantive safeguards on
“protective™ segregation of vulnerable individuals. 0 Because ICE is comparable to BOP in
many ways, including its extensive national network of facilities and private contract facilities,
the ICE directive sets a strong example of rigorous monitoring and substantive requirements
which BOP can and should follow.

C. ABA Standards provide a model for broad reforms
Recognizing the inherent problems of solitary confinement, the American Bar Association
recently approved Standards for Criminal Justice, Treatment of Prisoners to address all aspects
of solitary confinement (the Standards use the term “segregated housing”).121 The solutions
presented in the Standards represent a consensus view of representatives of all segments of the
criminal justice system who collaborated exhaustively in formulating the final ABA
Standards.'*? These solutions include the provision of adequate and meaningful process prior to
placing or retaining a prisoner in segregation {ABA Treatment of Prisoners Standard 23-2.9
[hereinafter cited by number only]); limitations on the duration of disciplinary segregation and
the least restrictive protective segregation possible (23-2.6, 23-5.5); allowing social activities
such as in-cell programming, access to television, phone calls, and reading material, even for
those in isolation (23-3.7, 23-3.8); decreasing sensory deprivation by limiting the use of auditory
isolation, deprivation of light and reasonable darkness, and punitive diets (23-3.7, 23-3.8);
allowing prisoners to gradually gain more privileges and be subject to fewer restrictions, even if
they continue to require physical separation (23-2.9); refraining from placing prisoners with
serious mental illness in segregation (23-2.8, 23-6.11); careful monitoring of prisoners in
segregation for mental health deterioration and provision of appropriate services for those who
experience such deterioration (23-6.11).

V. Recommendations

1. The ACLU urges Congress to enact legislation that would establish a commission to
create national standards to address to overuse of solitary confinement in federal, state
and local prisons, jails and other detention facilities. This commission would conduct a
comprehensive study of the use of solitary confincment in correetions and detention
facilities across the country, the impact of the practice on cost, facility safety, incidents of’
self-harm, and recidivism. In addition, the commission would develop national standards
to address the overuse of solitary confinement. The Department of Justice would take the
commission’s recommendations and create regulations that ensure the development of
smart, humane and cvidence-based best practices that will limit the use of all forms of
isolation and solitary confinement, and ban the practice for children under the age of 18,
persons with mental illness, and other vulnerable individuals.
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2. The ACLU urges Congress to pass legislation to require reforms to the use of solitary
confinement in federal facilities operated by or contracted with BOP. This legislation
should include a BOP ban on the solitary confinement of juveniles held in federal custody
and prisoners with mental illness. BOP should be required to reduce its use of solitary
confinement and other forms of isolation in federal prisons by implementing reforms
based on the standards for long-term segregated housing cstablished by the American Bar
Association’s Standards for Criminal Justice, Treatment of Prisoners, as well as the
findings of the Government Accountability Office (GAQ), and the ongoing study of
BOP’s use of segregation being conducted by outside contractors. Consistent with this
type of legislation that would require reforms to the use of solitary confinement, BOP’s
newly acquired facility at Thomson, Illinois, should not be designated for use as an ADX
(supermax) facility. Instead, it should be converted for usc as a lower custody, general
population prison.

3. The ACLU urges Congress to engage in increased federal oversight and monitoring of
BOP’s use of solitary confinement and provide more funding to the agency for
alternatives to solitary confinement in order to further the goals of transparency and
substantive reform. A necessary first step toward reform is the promotion of transparency
in segregation practices. Greater accountability would emnpower citizens, taxpayers,
lawmakers, and corrections officials to make informed choices about the use of
segregation, a practice which has been shrouded in secrecy and therefore subject to
abuse.

4. The ACLU urges Congress to enact legislation that would require federal, state, and local
prisons, jails, detention centers, and juvenile facilities to report to the Burcau of Justice
Statistics (BJS) who is held in solitary confinement and for what reason and the length of
their segregation. BIS should annually publish the statistical analysis and present a
comprehensive review of the use of solitary confinement in the United States.

5. The ACLU urges Congress to provide federal funding through the Bureau of Justice
Assistance (BJA) or other entity to support federal, state, and local efforts to reduce the
use of solitary confinement, with a focus on programming and other alternatives.

6. The ACLU urges Congress to conduct oversight into why the Department of State has not
yet granted the United Nations Special Rapporteur on Torture an official invitation to
visit the United States to examine the use of solitary confinement in U.S. prisons and
detention facilities. Also, the Congress should inquire about the State Department’s role
in the overdue process of updating the United Nations Standard Minimum Rules for the
Treatment of Prisoners (SMRs). New provisions of the SMRs should include a ban on
solitary confinement of juveniles and individuals with serious mental iliness and protect
against prolonged solitary confinement for all persons.
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Chairman Durbin, Ranking Member Cruz, and Subcommittee Members -

My name is Eric Young. | am President of the Council of Prison Locals, American
Federation of Government Employees (AFGE), AFL-CIO. On behalf of the nearly
39,000 federal correctional workers who work at the 119 Federal Bureau of Prisons
(BOP) institutions, | want to thank you for the opportunity to submit our prepared
statement for the hearing record on the important subject “Reassessing Solitary
Confinement Ii: The Human Rights, Fiscal, and Public Safety Consequences.”

Today marks the one-year anniversary of the death of one of our members, Correctional
Officer Eric Williams. Eric was murdered on February 25, 2013, by an inmate while
working in a housing unit at USP Canaan, the high security prison in Canaan,
Pennsylvania. The inmate who murdered Eric stabbed him 129 times and beat him so
badly his skull was crushed. His father, Don Williams, stated "I could not even
recognize my own son in his casket.”

The next day, February 26, 2013, Lieutenant Osvaldo Albarati was gunned down on his
way home from work after leaving the Metropolitan Detention Center in Guaynabo,
Puerto Rico. All indications are his murder was a resuit of his work at the prison.

Nearly six years ago on June 20, 2008, two inmates murdered Correctional Officer Jose
Rivera at USP Atwater, the high security prison in Atwater, California. One inmate
tackled him at the knees and held him down, while the other mounted on top of him and
stabbed him more than 20 times with a prison icepick-styled weapon.

These are some of the murders of correctional staff that have occurred during my 19-
year tenure at BOP. Thankfully, these tragic events occur infrequently. But much more
frequent are the serious assaults on our staff that occur in federal prisons around the
country aimost daily. As you may expect, these assauits often have devastating and
lasting impacts on staff and their families.

| want to share some important information and facts with this Subcommittee as you
consider the critical issues surrounding today's hearing topic. Many individuals and
organizations have perspectives on these issues. But few have the day-to-day
experiences that our sworn law enforcement officers have - working with, controlling
and supervising inmates in a federal penal system. We put our lives on the line every
day to ensure that you, your families, and your communities are safe and secure.

I have been employed as a correctional officer with BOP since 1995. | am proud of the
work that we do at BOP, despite the inherent dangers associated with our work and
despite the insufficient resources we have been provided by the Congress over the
years to deal with an ever-increasing inmate population. We correctional officers often
say we work the toughest beat in law enforcement because, unlike police officers in the
community, we do not have weapons and we often work without a partner around the
most dangerous individuals our society has ever produced.
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As you may know, Eric Williams was working alone in an inmate housing unit with 130
high security inmates —~ many of whom have extensive histories of violence in
communities and inside prisons. Eric worked with known murderers, drug offenders
and gang-leaders. This is not an unusual work assignment for any of our staff. And the
correctional workers who work on the recreation yard are similarly imperiled. Often they
are alone with several hundred inmates with nothing more than a radio body alarm to
call for help in an emergency.

We operate the largest corrections system in the country, with the highest inmate to
correctional officer ratio (10 to 1), and with some of the world’s most hardened
criminals. With 215,000 inmates in federal custody, it is a wonder that we don't have
more killings, large-scale disturbances, escapes, and other problems. Our success is
attributable to professional staff and agency policies and procedures that have been
developed over time that have been vetted, implemented, refined over the years. And
we have specialized facilities, including the Administrative Maximum Security prison in
Florence, Colorado (ADX) and hopefully soon, we can add the Thomson Correctional
Center in Senator Durbin's home state of tllinois to our resources.

The Thomson facility is critical to our success in managing the overali BOP inmate
population. BOP institutions are operating at 39% above rated capacity, with our high
security penal facilities 51% above rated capacity and medium security facilities 41%
above rated capacity. As former BOP Director Harley Lappin stated when he testified
before the House Commerce-Justice-State Appropriations Subcommittee: “We are
experiencing the consequences of increased inmate idleness and the challenges in
managing prisons that are becoming increasingly crowded with inmates who are more
prone to violence and disruptive activity and more defiant of authority . . . Correctional
administrators agree that crowded prisons result in greater tension, frustration, and
anger among the inmate population, which leads to conflicts and violence.”

By removing the worst of the worst from our open prison settings at medium security
institutions and high security penitentiaries and putting them in the places like ADX orin
our Special Management Units, we do a lot to protect the safety of staff, inmates and
the public. And it is critical that we have mechanisms in place to remove inmates from
all our general population settings, immediately, at critical times, to prevent assauits on
inmates and staff which may cause serious injuries and deaths. inmates who refuse to
abide by institution rules or refuse programming pose significant risks to the orderly
operation, security and safety of the institutions.

There must be places in our special housing units, the jails inside the prisons, to house
inmates who fall into such categories. After all, we provide police officers on the street
the opportunity to lock up and remove citizens who have not been convicted of
anything, but pose a danger to others when they believe it is important for the protection
of the public. In prisons the need is even greater. We cannot tolerate inmates
demonstrating lack of respect to our staff who run our prisons. We must be able to
restrict and restrain inmates before their behavior escalates. And we must have
deterrent mechanisms in place to control inmates' behavior before it creates anarchy in
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a prison setting. We cannot have staff and inmates being targeted for assaults and
certainly cannot allow anyone to be murdered without consequence.

1 understand the concerns expressed by some of the members of this Subcommittee, by
prison inmate advocacy groups, and by the BOP Director and Department of Justice
leaders with regard to ensuring we are mindful of the need for humane treatment of all
inmates, particularly those inmates who are segregated from the general population.
But let us not forget that there are inmates who have demonstrated their unwillingness
to program. Some have shown their proclivity to disrupting the good order of our
prisons and demonstrated an interest in harming other inmates and staff.

We should be concerned about the humane treatment of inmate assailants. But we also
should be concemned about the safety of both the non-assailant general inmate
population and the correctional workers who are responsible for their controlled
management. In addition, | want to be clear that | support the efforts of BOP Director
Samuels to carefully review our operations and practices on the use of restrictive
housing. And | look forward to learning about the results of the audit that is underway
currently through the National institute of Corrections. In the past year, | have also
participated providing the Council's perspective to the Government Accounting Office
{GAO) in their review of restrictive housing.

Let me amplify my earlier reference to the types of inmates that BOP staff works with
every day in order to make it overwhelming clear for those on the Subcommittee the
type of risks we face in our federal prisons. First of all, we interact with the inmates 24
hours a day, 7 days a week. In the entire system that includes 215,000 inmates, only
413 are housed in our ADX supermax facility in Colorado. This figure represents less
than one-fifth of one percent. That right there should indicate the extent to which we are
judicious in our placement of inmates in the highest form of segregation we have.

And | find it hard to believe that anyone on the Subcommittee would argue with these
placements, after | describe for you the history and records of the inmates housed in
Colorado. Of the 413 inmates, 194 have a history of homicide in the community, 121
have a history of homicide while in the Control Unit and 58 have a history of homicide
while in the general prison setting. These individuals have proven their willingness to kill
prison staff and others. Concerns for their well-being shouid never be paramount to the
lives of our sworn law enforcement professionals dedicated to ensuring that prisons are
safe and secure.

Across our 119 federal prisons we house more than 20,000 inmates associated with
“Security Threat Groups™ and “Disruptive Groups,” our terms for gangs. And, let us not
forget the more than 400 international and domestic terrorists who are incarcerated in
BOP prisons to secure our nation's security. We also have farge numbers of drug
offenders, many of whom have ties to intemational cartels and major narcotic traffickers,
weapon offenders, sex offenders and the typical murderers and robbers.

The BOP is not home to large numbers of white-collared criminals as it once
incarcerated. Nor should it be still caricatured as “Club-Fed.” No State, county or
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municipality can begin to compare in terms of the volume or the severity of the types of
inmates we have system-wide. In fact, they often tum to us to house the ones they
cannot handle or control. We have the most violent inmate populations of any
correctional system in the world today, and, we do so while ensuring their humane
treatment and providing opportunities for self-improvement.

Let me leave you with this. Decisions that our staff make each and every day in terms
of whether inmates should remain in general population or be transferred to restricted
housing units have real implications for the safety and well-being of our sworn law
enforcement officers. The theories, research and positive sentiments expressed on
behalf of the inmates who are isolated from the general inmate population are certainly
worthy of discussion and debate. But at the end of the day, the security of our prisons
and the safety of our staff, the general inmate population, and the American public must
be paramount.

This is why: In June 2008, at USP Atwater, the high security prison in Atwater,
California, two inmates were found to be under the influence of alcohol. Staff at the
facility made decisions to not routinely remove intoxicated inmates from their respective
units. They felt it was appropriate to keep them in their units to let them sleep it off,
instead of placing inmates in the Special Housing Unit (SHU). This was done to keep
the numbers down in the SHU. Because of such decisions, two inmates who were later
assessed to be intoxicated at this facility were able to get out of their cells and into the
open area of the housing unit where they relentless pursued Correctional Officer Jose
Rivera and murdered him.

| realize that hindsight is 20/20 and those staff would probably make a different decision
today. However, | fear that some would advocate for similar decisions to be made even
in the future. For the record, the inmates who were responsible for Jose’s murder had
previous assault-on-staff histories, and one had a history of murder and attempted
murder. Same with Eric Williams - the inmate was due to return back to the State to
serve prison time for murder. And, although the death of Lieutenant Osvaldo Albarati is
still under investigation, it is suspected his murder involves inmates who should have
been incarcerated in restrictive housing unit, but were not.

In retrospect, there are inherent hazards associated with a prison environment which
can never be completely eliminated. However, you should trust the law enforcement
professionals running our prisons — both BOP management and correctional workers -
to devise initiatives and create policies to properly manage our inmate population. You
can be reassured we do so in a humane way by ensuring their unit team, psychology
professionals and other law enforcement professionals working at the prisons routinely
visit them while they are confined in restrictive housing. Besides, for this Subcommittee
to take only the sentiments of these outside advocacy groups who have never worked
under such conditions is improper and wrong-headed.

I close with this. There is a mother today crying over her son's grave. She goes
to visit his grave almost every day since his murder. Please know that your actions

{00330055.00CX - }
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today and in the future could result in others mourmning the death of their loved ones in
similar fashion. | am asking that members of this Subcommittee to think about that
when making decisions to unnecessarily limit restrictive housing.

This concludes my written statement. Thank you for including it in the record of today's
hearing. Please keep our failen officers’ families in your hearts and prayers.

{00330055.00CX - }
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“My best attempt to describe prolonged isolation in a supermax prison is that it’s like
Chinese water torture. A single drop may not harm you but the millions of little drops of
stress, anxiety, uncertainty, depression, and sorrow build up until you can begin to feel
your mind breaking. | wish I could explain it better. Maybe then people could understand
and wouldn’t alfow this hell to continue.” - Joe D., Tamms Correctional Center!

The American Friends Service Committee (AFSC) is a nearly 100-year old faith-based
organization grounded in the Quaker belief in the dignity and worth of every person. Early
Quakers were leaders in the prison reform movements in England from the 17t century forward,
as well as in the colonies. AFSC has carried forward this concern for both prisoners and victims
of crime, seeking approaches that uphold each person’s humanity and restore wholeness to
communities and relationships.

Qur work to ensure a more humane and restorative criminal justice system continues today with
efforts to ensure prisoners receive proper medical care, appropriate mental health services, and
interaction with others, to document violations and abuses where they occur, and to provide
public education about the crippling effects of long-term solitary confinement.

The AFSC greatly appreciates the opportunity to share our experiences and the testimonies we
have collected from those directly impacted by solitary confinement. We thank the
Subcommittee for continuing this important dialogue on isolation in prisons, jails and detention
centers.

Qur policy recommendations are rooted in our accompaniment of those held in isolation, those
who have been released from segregation, and their family members. We are calied by our faith
to advocate for an end to prolonged solitary confinement, a practice that has permanent, severe
effects on individuals, communities, and our nation’s moral integrity. The human rights abuses
that accompany long-term solitary confinement are deeply troubling. Additionally, one often-
neglected aspect of isolation is that certain groups in our communities are more affected by this
practice than others, with individuals of color who comprise more than 60% of the U.S. prison
population disproportionately impacted.2 The AFSC believes that retributive policies such as

1 Bonnie Kerness, “Torture in United States Prisons: Evidence of Human Rights Violations” at 11 (2012).
2 The Sentencing Project, Racial Disparity (Feb. 21, 2014, 6:24 PM),
httpy//www.sentencingproject.org/template/page.cfm?id=122
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isolation should be replaced by rehabilitative models that are not only more humane but also
better prepare individuals for successful return to their communities.

We call upon members of Congress to enact policies that honor the human rights of all prisoners
and detainees, including:

s transparency in the use of solitary confinement;

+ an end to placing vuinerable populations in solitary confinement, including juveniles and
the mentally ill;
prohibition on isolation lasting more than 15 days (long-term isolation);
closing all Communications Management Units;
independent oversight of isolation practices; and
adoption of solitary confinement policies that are in compliance with applicable legal
obligations.

Those placed into solitary confinement experience some of the most psychologically and
physically challenging environments in the prison system. individuat cells measure a mere 8x10
feet. Cells are placed side to side and stacked on top of each other in tiers. Prisoners are
restricted to their cells for 23 to 24 hours every day. Lights remain on for 24 hours a day, seven
days a week, 365 days a year. The temperature in these cells is often extremely hot or frigidly
cold. The cell features a large steel door with a small slot for food trays, preventing meaningful
human interaction.? Those who have been in isolation for extended periods of time often have
difficulty reintegrating into the general population and the community. Robert Dellelo, a former
solitary confinement prisoner, explained to the AFSC his reaction when first being temporarily
released from his isolation cell to meet with his attorney:
“I began to sweat, | couldn’t concentrate. [ did not know where to look. Itis hard to
believe, but | just wanted to get out of the room and go back to my cell. Lateroni
realized that | was confused because it had been months since | had seen a whole
body... Seeing a whole body that moved unpredictably was very unsettling.™

Despite widespread use, little information has been released nor have formal studies been
conducted regarding the use of solitary confinement. In fact, the public knows very little about
its application. The number of individuals being held in iong-term isolation is not public
information, though we know through the most recent Census that 81,622 peopie were in
“restricted housing” (which does not include those isolated in county, juveniie and immigration
facilities)® and an estimated 30,000 people live in segregation.5 The length of time prisoners
serve in isolation is unknown. No studies have been conducted about the financial costs of
solitary. The impacts of isolation on the safety of prison staff are also unknown. This lack of
knowledge hinders assessment of isolation and raises concerns about the conditions in which
individuals are kept, far from the cleansing light of public scrutiny. The AFSC respectfully
requests that Congress address this fack of transparency by requiring all prisons, jails, and
detention centers to annually report to the Bureau of Justice Statistics comparative data on the
use and implementation of isolation.

Vulnerable populations should not be placed in solitary confinement due to the unigue
circumstances rendering them more likely to suffer irreparable harm because of conditions

3 Bonnie Kerness & Jamie Bissonette Lewey, Race and the Politics of Isolation in U.S. Prisons; Atiantic Journal of
Communication; Jan 30, 2014, at 28.

41d. at 22.

5ld, at 29,

6 American Friends Service Committee, Solitary Confinement Facts, (Feb. 21, 2014, 6:02 PM),
https://afsc.org/resource/solitary-confinement-facts
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inherent in isolation. Juveniles, the elderly, prisoners experiencing mental iliness, and disabled
individuals should be prohibited from placement in solitary confinement for any period of time.
The destructive impacts on susceptible prisoners who are placed in solitary confinement are
illustrated through the case of Jack Powers. Powers, whose PTSD originated from incidents while
incarcerated, is a prisoner at the ADX Supermax Prison in Colorado. Until recently he had been in
Control Unit isolation for 12 years, where he was denied psychological care and medications for
his condition. The stress of being in solitary confinement while suffering the fuli brunt of his
iliness led Powers to mutilate himself, including amputating fingers, earlobes, cutting his Achilles
tendon, and removing his own testicle and scrotum.” Powers was released from solitary only
after a lawsuit was filed against the Bureau of Prisons.® Prisoners with preexisting conditions
that put them at high risk of harm while in solitary confinement must be protected from such
placements.

“Obviously we are not human beings to them [the administration], we are merely a
number. Most of the inmates in solitary confinement need mental help but are not
receiving it.” - Anonymous, SCI Dallas Restricted Housing Unit®

individual testimonies and medical research show that those placed in long-term solitary
confinement are profoundly impacted by the conditions they experience in isolation. Prisoners in
isolation commonly exhibit signs of psychological distress including hallucinations,
hypersensitivity to noise and touch, insomnia, paranoia, feelings of rage and fear, distortions of
time and perception, and PTSD.2¢ 50 percent of prisoners who take their own life are confined in
segregation, yet this group of individuals fiving in isolation only comprises between six and eight
percent of the totat prison population.1l The AFSC recommends a prohibition on all isolation
lasting more than fifteen days, as advised by the U.N. Special Rapporteur for torture 12

An additional area of concern to the AFSC is the use of Communications Management Units
{CMUs). CMUs are solitary confinement units in the federal system reserved for “inmates who
due to their current offense of conviction, offense conduct, or other verified information, require
increased monitoring of communications with persons in the community to ensure the safe,
secure and orderly running of Bureau facilities, and to protect the public.”23 This definition fails
to capture the ways in which this policy chills the exercise of free speech. A former Marion Prison
warden, Ralph Arons, commented on the practical utility of the CMU at his facility, “(t)he purpose
of the Marion Control Unit is to control revolutionary attitudes in the prison system and in society
at large,”14 This goal is not reserved just for the Marion Prison. For example, in the 1980s three
women were placed in isolation in a unit similar to a CMU (called the Special Housing Unit). In
the court decision that led to the release of two of the women from solitary, the Judge

7 Andrew Cohen, An American Gulag: Descending into Madness at Supermax, The Atlantic, (Feb. 23, 2014, 4:12 PM),
http://www.theatiantic.com/national/archive/2012/06/an-american-guiag-descending-into-madness-at-
supermax/258323/.

8 John Jay Powers, “Finally Cut and Among the Living”, The Colorado independent, {Feb. 23, 2014, 4:36 PM},
http://www.coloradoindependent.com/14507 3/finally-out-and-among-the-living.

9 Bonnie Kerness, “Torture in United States Prisons: Evidence of Human Rights Violations” at 13 {2012},

10 American Friends Service Committee, supra note 6.

11 Terry A. Kupers, “What To Do With The Survivors?: Coping With the Long-Term Effects of Isolated Confinement” at
1009 {2008).

12 United Nations News Centre, “Solitary Confinement Should Be Banned in Most Cases, UN Expert Says”, (Feb. 23,
2014 5:35 PM},
https://www.un.org/apps/news/story.asp?NewsiD=40097&;Cr=torture&Cr1=+ForceRecrawl: +0#.UwqCY_F1Rek.

13 U.S. Department of Justice, Federal Bureau of Prisons, State of the Bureau 2007: Bureau of Prisons Staff: Everyday
Heroes, 2007.

14 Steve Whitman, The Marion penitentiary: It shouid be opened up, not locked down, The Southern iHfinoisan, Aug, 7,
1988 at D25.
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commented on the erosion of psychological health and constitutional rights for these women in

solitary confinement:
“Defendants may be concerned that the two plaintiffs will persuade inmates within the
general prison population to share their political views, but those fears cannot be
accommodated at the expense of constitutional rights...The treatment of the plaintiffs
has skirted elemental standards of human decency. The exaggerated security, small
group isolation and staff harassment serve to constantly undermine the inmates’
morale.”15

Sadly, the assault on political prisoners continues. In 2008 the AFSC assisted Ojore Lutalo in
obtaining the reason why he was placed in isolation at a New Jersey prison, “[The Department]}
continues to show concern regarding your admitted affiliation with the Black Liberation Army.
Your radical views and ability to influence others poses a threat to the orderly operation of this
Institution.”1 Non-citizens are also subjected to solitary confinement while in detention facilities.
In 2012 approximately 300 people were kept in isolation while detained.2” This includes
immigrants exercising their right to free speech, such as one immigrant father of three who
reported that he was placed in solitary confinement after initiating a hunger strike to protest his
detention. While in isolation he began suffering from gastrointestinal bleeding. When he
informed jail staff of his condition he was told he would not be released from solitary and would
be denied medical care uniess he ended his hunger strike.!8 The use of solitary confinement to
isolate individuais based on their political stances and to subvert their free speech rights is
unacceptable.

The policies behind CMUs are also disturbing because of the disproportionate impact on Muslim
inmates who are assumed to be a security threat because of their faith. The Marion CMU
Muslim population is 72%, 1200% higher than the national average of this religious group in
federal prisons. This disparity also appears in the Terre Haute CMU where Muslim inmates
represent two-thirds of the population.1®
“There is no justice and no rights for someone like me who is a foreigner and Muslim...
There are people here who don’t have any contact with the outside. They never write or
get mail, they have no phone calls and no visits... All our visits, even with family, must be
through glass. Stopping me from hugging my baby has nothing to do with national
security!” - Yassin A,, Communications Management Unit: Terre Haute2®

Religious belief should never be grounds on which individuals are subjected to isolation and
hindered from communicating with foved ones. The AFSC calls for all CMUs to be immediately
closed due to their disparate impact on people of color, religious minorities and political activists.

The use of solitary confinement in prisons and detention facilities on the federal, state, and focal
levels must be overseen by an independent body to ensure the rights of inmates are preserved
and detention standards are respected. The very nature of solitary - restricted access to the
outside world - creates an environment ripe for abuse and mismanagement. Below are
examples of testimonies from prisoners who have endured ill treatment while in isolation:
“The conditions were very inhumane...hot, no working vents at all...my first cell bugs
were biting me all over my bady... They had a light on all day that felt like a rotisserie

15 Baraldini v. Meese, 691 F. Supp. 432 (D.D.C. 1988).

16 Kerness, supra note 9, at b.

17 Detention Watch Network, “Expose and Close: One Year Later” at 10.

18 1d.

19 Center for Constitutional Rights, CMUs: The Federal Prison System’s Experiment in Social isolation, {Feb. 24, 2014,
10:59 AM), http://ccrjustice.org/cmu-factsheet.

20 Kerness, supra note 9, at 29.
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lamp. It was hard to sleep because of the hot humid cells and constant bugs biting me
all day and night...we had no cups to drink the brown colored water that came out of the
sinks and toilets.” - A.S. A., SCI Dallas Restricted Housing Unit21

“Some inmates bang on tables, bunks, doors, sinks, etc. and it seems like it never
ceases. Other than that | hear guards yelling and cursing at people. Often | hear them
use racial siurs and other derogatory terms towards inmates. The Cos tell inmates to “kill
themselves’ and sometimes kick doors or clang keys to disturb our sleep.” Anonymous,
SCi Dallas Restricted Housing Unit22

“ witnessed several incidents of guard on inmate abuse. Once I saw two guards punch
an inmate in the face while the inmate was handcuffed and shackled to a bench. | saw
inmates slammed face first onto the concrete, often for nothing. These incidents cite
only the overt physical abuse. The mental abuse, was, in some cases, worse...Even now,
six months out of the hole I still remain affected. | withdraw from social
interaction/setting. | feel frustrated for no apparent reason. Possibly the most damaging
aspect of segregation is the sense of powerlessness. You can yell, scream, repott
misconduct and abuse to prison officials to no avail.” - Brian S., Jefferson City
Correctional Center23

The AFSC reguiarly receives communication from prisoners seeking relief from inhumane
conditions and treatment in solitary confinement. Only a non-affiliated body of evaluators that
conduct regular and ongoing visits to these facilities can address this human rights crisis.

The use of fong-term solitary confinement violates both U.S. and international law. This practice
is a breach of binding international agreements to which the U.S, is a part, including: The
International Covenant on Civil and Political Rights (Art. 7, 10, 16); the U.N, Convention Against
Torture and Other Cruel, inhuman or Degrading Treatment or Punishment (Art. 1,4); and the U.N.
Declaration of Human Rights {Art. 5). This practice also runs afoul of the fundamental
Constitutional right to be free from cruel and usual punishment.24

“They’d blare the sound into the isolation cell so loud it hurt my ears. He'd then add pre

recorded sounds of a guillotine hacking off limbs and several other sounds at the same

time. They did this for days.” - Eric H, Ef Dorado Correctional Facility2s

Consistently violating numerous legai obligations on both the domestic and international levels
to order to facilitate human rights abuses against prisoners cannot be tolerated. As a world
leader, the United States has the responsibility to lead the international community in
demonstrating respect for all of God's creatures, without exception.

In conclusion, we urge the Subcommittee to move swiftly and take concrete actions to at the
federal, state, and local levels to address mistreatment in isolation, including:

* Increase transparency on the use of solitary confinement by requiring all prisons, jails,
and detention centers to report to the Bureau of Justice Statistics comparative data
refating to use and impiementation of isolation annuaily;

¢ Prohibit the use of solitary confinement for vulnerable populations, including juveniles,
the elderly, prisoners experiencing mental iliness, and disabled individuals;

21 Kerness, supra note 9, 13.

22 Kerness, supra note 9, at 13.

23 Kerness, supra note 9, at 19.

24 Bonnie Kerness, Statement of American Friends Service Committee to the Senate Committee on the Judiciary,
Subcommittee on the Constitution, Civil Rights, and Human Rights, (2012).

25 Kerness, supra note 9, at 20.
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* Prohibit the use of long-term isolation (fifteen days or longer);

+ Close all Communication Management Units to ensure prisoners are able to execute their
human and civil rights without retaliation;

s Establish an independent oversight body to ensure prisoners are protected from ill
treatment and their rights are protected; and

+ Ensure all solitary confinement policies and practices conform to relevant domestic and
international laws.

The American Friends Service Committee is heartened by the Subcommittee’s leadership in
holding this second hearing on solitary confinement. We appreciate the opportunity to present
testimony drawn from our organizational experience with individuals and communities impacted
by solitary confinement.
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Mr. Chairman, Members of the Subcommittee, thank you for this opportunity to submit testimony
on behalf of the American Humanist Association concerning the harmful use of solitary confinement in
our nation’s federal prisons, jails, and detention centers. We are encouraged that a growing number of
states across the nation are reassessing this practice and implementing policies to limit its use. In light of
the high cost of solitary confinement and its diminishing returns, we are grateful for the Subcommittee’s
timely review of the federal system’s use of isolation today.

The American Humanist Association is an educational organization that strives to bring about a
progressive society where being good without gods is an accepted way to live life. We are accomplishing
this through our defense of civil liberties and secular governance, by our outreach to the growing number
of people without traditional religious faith, and through a continued refinement and advancement of the
humanist worldview. Humanism encompasses a variety of nontheistic views (atheism, agnosticism,
rationalism, naturalism, secularism, and so forth) while adding the important element of a comprehensive
worldview and set of ethical values---values that are grounded in the philosophy of the Enlightenment,
informed by scientific knowledge, and driven by a desire to meet the needs of people in the here and now.

Across our nation prisoners, inmates, and detainees are being confined in a smali cells for 22-24
hours per day for weeks, months, even years. Many studies have documented the detrimental
psychological and physiological effects of long-term solitary confinement, including hallucinations,
perceptual distortions, panic attacks, and suicidal ideation. Considering this severe harm, we strongly
believe prolonged solitary confinement is a violation of the inherent dignity in every human being.

The use of solitary confinement has increased dramatically in the last few decades. The
Commission on Safety and Abuse in American’s Prisons noted in their report, Confronting Confinement,
that from 1995 to 2000, the growth rate of segregation units significantly surpassed the prison growth rate
overall: 40% compared to 28%. Rather than a last resort, solitary confinement has become a default
management and discipline tool.

The drastic rise in solitary confinement has cost us financially, as the daily cost per inmate in a
solitary confinement unit far exceeds the costs of housing an inmate in lower security facility since
solitary confinement units require individual cells and significantly more staff. The success of several
states such as Mississippi, Maine, and Colorado in maintaining prison security while reducing their use of
isolation demonstrates that solitary is not the only, or best, option.

Further, we must not neglect the larger public safety impact. The negative effects of prolonged
solitary confinement harm our communities, as demonstrated by the fact that prisoners who are freed
directly from solitary confinement cells are significantly more likely to commit crimes again. Successful
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reentry of these citizens to our local communities therefore requires preparation for release while they are
still incarcerated. This is why the American Humanist Association recent sent a letter along with faith
groups to the Senate Subcommittee on Commerce, Justice, Science, and Related Agencies asking
Congress to expand programming options, such as job training and drug rehabilitation programs, for
current inmates.

Mr. Chairman, Members of the Subcommittee, the American Humanist Association believes
strongly that the United States should do everything it can to reverse our nation’s harmful and expensive
reliance on solitary confinement. We have a moral obligation to uphold the dignity and the mental health
of those currently incarcerated. To that end, we would strongly support your leadership in sponsoring
legislation that would limit the use and length of solitary confinement. We implore you to immediately
take steps to end the use of prolonged solitary confinement. Your hearing today is a very important effort
in doing that, and we thank you for the opportunity to contribute to it.
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INTRODUCTION

Amnesty International welcomes this opportunity to submit further testimony to the Senate
Judiciary Subcommittee on the Constitution, Civil Rights and Human Rights on “Reassessing
Solitary Confinement: the Human Rights, Fiscal, and Public Safety Consequences,” foliowing
its first hearing in June 2012. The practice of solitary confinement in US prisons and
conditions in isolation units remains a major human rights concern. We urge the Committee
to take concrete steps to ensure that US practice is consistent with the USA’s obligations
under international human rights law and standards.

GENERAL CONCERNS AND OBSERVATIONS

The use of long-term segregation as a management tool to control prisoners for security or
behavioural reasons is being increasingly challenged by US penal experts and others as
costly, ineffective, and inhumane. However, thousands of prisoners across the USA remain in
protonged or indefinite isolation, confined to small cells for 22-24 hours a day, often in units
designed to reduce sensory and environmental stimulation. In some states, including Arizona,
California, Oklahoma and Texas, the cells in some isolation units have no windows to the
outside and there is little access to natural tight. Exercise is typically limited to no more than
five to ten hours a week and is often taken in bare yards with no equipment or view of the
outside world. Prisoners in administrative or punitive segregation usually have no access to
work or meaningful rehabilitation or recreational programs and may spend years with minimal
human contact. Some are released directly from isolation units to the streets, despite
evidence suggesting that prisoners held in such restrictive conditions find it more difficult
than others to adjust on their release, and thus have higher rates of recidivism.

Conditions such as those described above are in clear breach of international standards for
humane treatment, including those set out under the United Nations (UN) Standard
Minimum Rules for the Treatment of Prisoners {(SMR), the UN Basic Principles for the
Treatment of Prisoners, and the International Covenant on Civil and Political Rights to which
the US is a State Party.! The combined effects of the social and environmental deprivations
imposed, particularly over a prolonged or indefinite period, can amount to torture or other
cruel, inhuman or degrading treatment or punishment in violation of the USA’s obligations
under international faw.?

international and regional human rights treaty bodies and experts have consistently called on
states to restrict their use of solitary confinement, in recognition of the physical and mental
harm and suffering this can cause even when imposed for limited periods. This was reiterated
by the UN Special Rapporteur on Torture and Other Cruei, Inhuman or Degrading Treatment
or Punishment in a detailed report issued in August 2011 in which he cailed on states to
apply solitary confinement “only in exceptional circumstances and for the shortest possible
period of time”.? He defined solitary confinement as “the physical and social isolation of
individuals who are confined to cells for 22-24 hours a day.” He called for the abolition of
solitary confinement in the case of children under 18 and people with mental disabilities on
the ground that its imposition in such cases, for any duration, constitutes cruel, inhuman or
degrading treatment. He stressed the importance of safeguards for prisoners placed in
segregation, including regular monitoring and review of prisoners’ mental and physical
condition by qualified, independent medical personnel, and a meaningful opportunity for
prisoners to challenge their confinement through a process of administrative review and
through the courts. In a statement issued on 7 October 2013, the Special Rapporteur urged
the US Government to take “concrete steps to eliminate the use of prolonged and indefinite
sofitary confinement in US prisons and detention facilities”.*

While some states have taken steps to limit their use of solitary confinement, many
jurisdictions have failed to put in place the safeguards called for above. Although US courts
have found that isofating people who are seriously mentally iil in “super-maximum security”
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facilities is incompatible with the constitutional prohibition of “cruel and unusual
punishment”, prisoners with mental health problems continue to be over-represented in
isolation units. For example, Amnesty International was informed that, as of July 2012, more
than 50% of women prisoners in the SHU and the Administrative Segregation Unit at the
California institution for Women were in the Correctional Clinical Case Management System
(CCCMS), meaning they were diagnosed as suffering from some form of mental iliness.5 Even
where policies prohibit confining mentally ill prisoners in isolation, mental health monitoring
is often inadequate. According to an ongoing lawsuit, prisoners with serious mental iliness
have been confined to the federal super-max prison at ADX, in some cases for many years,
without adequate monitoring or treatment, and despite policies barring people who are
seriously mentally ill from being held at the facility.® Children under 18 continue to be held
in solitary confinement in many jurisdictions, including in juvenile facilities, adult jails and
in the adult prison system, despite this being in clear breach of international standards.’

The evidence suggests that many individuals who are segregated are not a serious threat or
danger to others. Some are isolated because of disturbed or disruptive behaviour indicative of
mental health or behavioural disorders; prisoners in such cases may be effectively punished
for behaviour they are unable to control, in conditions that could have a further negative
impact on their health. In some states, such as California, prisoners have been placed in
indefinite isolation because of their alleged links to prison gangs even though they may not
be involved in serious criminal or threatening behaviour. In many states prisoners under
sentence of death are automatically placed in isolation and have no way of alleviating their
harsh conditions through their behaviour. All too often procedural safeguards are minimal
and assignments to SHU housing are difficult to challenge, both internally through
administrative review and through the courts.

Despite the severe impact of segregated confinement, prisoners may be afforded few
safeguards to ensure a fair hearing or establish why such restrictions are necessary. Albert
Woodfox, for example, has spent more than 40 years in solitary confinement in prisons in
Louisiana; although he has had no serious disciplinary citations for many years, successive
internal review boards since 1972 have reauthorized his continued isolation on grounds of
“Reason for Original Lockdown”.® Prisoners in other jurisdictions, inciuding the federal
systern, have been held in isolation based on their committal offence rather than their
institutional behaviour.®

As has been amply documented, US courts provide only a limited remedy for prisoners held
in isolation, generally deferring to prison administrators in deciding what restrictions are
necessary on security grounds. The US Supreme Court has not ruled that solitary
confinement, even when imposed indefinitely, is per se a violation of the Constitution.'® it
has set a high threshold for judging when prison conditions violate the Eighth Amendment
prohibition of “cruet and unusual punishment”, holding that they must be so severe as to
deprive inmates of a “basic necessity of life” — interpreted to mean the physical requirements
of food, clothing, shelter, medical care and personal safety ~ and that the authorities must
have shown “deliberate indifference” to a risk of harm.!* The courts have been fess willing to
consider mental and psychological pain or suffering as sufficient to render conditions
unconstitutional, a situation where US jurisprudence falls short of international human rights
law. The UN Human Rights Committee has emphasized that the prohibition of torture and
other cruel, inhuman or degrading treatment under international law “relates not only to acts
that cause physical pain but also to acts that cause mental suffering” and has stated,
specifically, that prolonged solitary confinement may breach this prohibition.*?

In light of the lack of effective remedies under existing US iaw, we believe that the Sub-
Committee, the US Congress and the US Department of Justice have a vital role in
encouraging the promulgation of national standards to regulate and limit the use of solitary or
isolated confinement. In addition to the general concerns outlined above, Amnesty
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International submits its concerns regarding the following issues, which we believe are
relevant to the Sub-Committee’s review.

CALIFORNIA: REFORMS TO {TS SECURITY HOUSING UNIT (SHU) POLICIES DO NOT
GO FAR ENOUGH

In September 2012, Amnesty International published a report expressing concern about
conditions in California’s SHU units, following a visit to three state prisons in late 2011.%3 At
the time of its report, nearly 4,000 prisoners were held in the SHUSs, two-thirds of whom were
serving indeterminate (indefinite} SHU terms based on alleged gang membership or
association. They include hundreds of prisoners who had spent more than a decade — many
longer than 20 years — in conditions of severe isolation and environmental deprivation at
Pelican Bay SHU. Many of the same prisoners remain in isolation today.

The California authorities have recently introduced reforms which inciude a Step Down
Program (SDP) for prisoners serving indeterminate SHU terms, using what the department
has called a “behaviour-based model” to enable them to earn their way back to the general
prison population. Amnesty international weicomes in principle measures to provide a route
out of isolation through prisoners’ own behaviour. However, the reforms have serious
shortcomings, in particular by continuing to house prisoners for long periods in unacceptably
harsh conditions of isolation. {t will normally take at feast four years for prisoners to work
their way out of the SHU through the SDP. For the first two years, most prisoners will remain
confined for 22-24 hours a day to their cells, with no group association at any time. No
change to the harsh physical conditions in Pelican Bay SHU are proposed, despite these
being in breach of minimum internationally recognized standards. Only limited association is
proposed for the third year of the SDP and for the first six months of year four. All visits
remain non-contact and there are severe restrictions on phone calls with famities.

While prisoners in the SDP are required to engage in some programming, such as anger
management skills and other cognitive behavioural studies, these are remotely delivered and
taken in-cell for the first two years. Given the negative effects that prolonged isolation can
have on physical and psychological health, it is hard to see how such programs can have a
positive impact when conducted in such a restrictive setting, or how a prisoner’s progress can
be properly measured in the absence of any social interaction.

Prisoner advocates have expressed concern that a lack of clear criteria for progressing
through the SDP means that the process remains discretionary, with much depending on
assessments by correctional staff on the ground, and few positive opportunities for prisoners
to demonstrate good behaviour. While cases are reviewed by a classification committee every
six months, prisoners can be moved back a fevel at any time, and there is concern that those
who fail to progress through the system for whatever reason can still be held in isolation
indefinitely.

The reforms also include changes to the gang validation process, with prisoners who are
“associates” rather than actual gang members no longer automatically assigned to the SHU.
However, advocates have reported that the distinction between “active” gang members and
associates can remain blurred in practice, and that prisoners may still be assigned to the
SHU without clear evidence of dangerous or disruptive behaviour.

The limited nature of the California reforms demonstrates the importance of having clear
nationa! guidelines for reform. These should include strict criteria to measure how prisoners
can progress through any phased system of segregation, with prisoners being able to work
their way out of isolation in a far shorter time-frame than described above. Prisoners should
only be segregated if they pose a continuing serious threat that cannot be safely controlled in
a less restrictive environment, and for the shortest possible time. Even at the most restrictive
custody levels, prisoners shouid be held in conditions that fully conform to international
standards for humane treatment, including adequate access to natural light, fresh air,
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exercise and rehabilitation programs. There should be opportunities for some group
interaction at every stage of segregated confinement, as has proved effective in some other
states.

These measures would also be in keeping with standards promulgated by the American Bar
Association {ABA) which state, /nter alia, that segregated housing “should be for the briefest
possible term and under the least restrictive conditions practicable consistent with the
rationale for placement and with the progress achieved by the prisoner” (Standard 23-2.6);
that “Conditions of extreme isolation should not be allowed regardiess of the reasons for a
prisoner’s separation from the general population” (23-3.8 (b)); and that all prisoners in
segregated housing should be provided with “meaningful forms of mental, physical and social
stimutation”, including, where possibie, more out-of-cell time and opportunities to exercise in
the presence of other prisoners (23-3.8 {c)).

ISOLATION IN THE FEDERAL SYSTEM

Amnesty International has raised concern about conditions under which prisoners are held in
long-term isolation in the federal system. These inciude conditions in the US Penitentiary,
Administrative Maximum (ADX), Florence, Colorado.

The vast majority of ADX prisoners are confined to solitary cells for 22-24 hours a day in
conditions of severe physical and social isolation. While the cells have a narrow window to
the outside, and thus access to natural light, the structure is designed to minimise human
contact. The cells in the Genera! Population units (where most prisoners are housed) are
positioned so that they prevent prisoners from seeing or having direct communication with
inmates in adjacent cells; each cell also has an interior barred door separated by several feet
from a solid outer door, compounding the sense of isolation. Exercise is limited to up to ten
hours a week, in a bare interior room or in smali individual yards or cages, with no view of the
natural worid. The only time a General Population prisoner may have any direct contact with
another inmate is when speaking to a prisoner in an adjacent cage during very limited
outdoor exercise. Prisoners in the Control Unit, or who are under disciplinary measures,
exercise in solitary yards and thus have no contact with other prisoners. Qutside exercise is
limited to two or three days a week onfy and falls below the minimum dailty outdoor exercise
recommended under the UNSMR. Visits are non-contact and most contact with staff,
including medical and mental health staff, takes place behind barriers.

While most prisoners at ADX have black and white TVs with multiple channels, and access to
in-cell educational and other programs, Amnesty international believes that the conditions of
isolation are unacceptably harsh and that in-cell programs cannot compensate for the lack of
meaningful social interaction many prisoners endure for years on end. Prisoners in the
General Population must spend at least 12 months, and often far longer, before becoming
eligible for a Step Down Program where they can participate in some group association and
earn their way to a less restrictive facility. Aithough there is no detailed public information on
the time prisoners spend in each unit at ADX, a BOP analysis based on a limited survey of 30
inmates in 2011 showed prisoners were likely to spend at least three years in the General
Population {confined to solitary cells for 22-24 hours a day} before being admitted to the
SDP.'* Other sources based on a wider sample of prisoners have found that scores of
prisoners have spent more than twice as long in solitary confinement.!® Prisoners in the
Control Unit, the most isolated section of the facility, are ineligible for the SDP as they are
serving fixed terms for specific offences, terms which can extend to six or more years.

Although all prisoners now receive a hearing prior to placement at ADX, advocates have
criticized the internal review procedures ~ inciuding those for deciding when a prisoner can
access and progress through the SDP - as over-discretionary and facking clear criteria.
According to lawsuits and other sources, this means some prisoners effectively remain in the
facility indefinitely, without being able to change their circumstances. Amnesty International
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believes that the conditions of isolation in the most restrictive custody levels at ADX breach
international standards for humane treatment and, when applied iong-term or indefinitely,
can amount to cruel, inhuman or degrading treatment or punishment in violation of
international law,

RESTRICTIONS ON ACCESS TO ADX: LACK OF TRANSPARENCY REGARDING BOP
USE OF ISOLATION

In June 2001, an Amnesty International representative was given a tour of ADX and was
provided with access to most parts of the facility and an opportunity to speak with the
Warden, senior staff and some prisoners. However, the organization’s further requests to visit
the prison in 2011 and 2012 were turned down by the BOP. This appears to reflect a more
general tightening of access to the facility in recent years, including by members of the
media. Amnesty International notes that a review of federal segregation policies is currently
being conducted by outside contractors. However, it believes that prisons should not be
insulated from outside scrutiny by human rights groups and experts. In this regard, the
organization has joined with other NGOs in calling on the US Department of State to extend
an invitation repeatedly requested by the UN Special Rapporteur on Torture to visit the USA
to examine, among other things, the use of solitary confinement in federal and state
facitities. Such an invitation would be consistent with the commitment made by the US
government to support the work of the Special Rapporteurs and UN human rights
mechanisms, and to encourage the full enjoyment of the human rights of persons deprived of
their liberty.!¢

External scrutiny is of particular importance in the case of all facilities where prisoners are
further isolated within an already enclosed environment. In ADX there is little pubiicly
available information about the current operation of the facility beyond a few institutional
suppiements giving a bare outline of the various units and programs; fack of information on
conditions and their impact on individual cases can be compounded by the fact that
prisoners under Special Administrative Measures (SAMs) may have severe restrictions placed
on their communication with the outside world, including through visits and correspondence.
A report by the General Accounting Office (GAQ) in May 2013 noted more generally that
“there is little publicly available information on BOP’s use of segregated housing”.*

The study also noted that, whife the BOP had an internal Review Division which periodically
inspected compliance with policies in other federal segregation units (including Security
Housing cells and Special Management Units in other prisons), “BOP does not have
requirements in place to monitor similar compliance for ADX-specific policies”. Qverall, the
GAO study found that BOP had not assessed the impact of segregated housing on
institutional safety or the impact of long-term segregation on inmates. While the BOP has
agreed to develop specific ADX internal monitoring procedures in line with the GAO
recommendations, Amnesty International believes there should be regular, external reporting
and review of conditions at ADX and other isolation facitities.

The need for external scrutiny is heightened by information suggesting that ADX prisoners are
heid under more isolated conditions than before, inciuding than at the time of Amnesty
international’s 2001 visit, and that the original purpose of the prison — to aliow a clear route
out of isolation within a defined period — has been eroded over the years. As revealed in
titigation documents, there are also conflicting accounts given by prisoners and their
attorneys and ADX administrators about aspects of the regime, such as the amount of contact
prisoners have with staff and the value of programs provided.

ISOLATION/SOLITARY CONFINEMENT IN OTHER PARTS OF THE FEDERAL SYSTEM

The US government has stated that only 0.25% of the federal prison population is held at
ADX. However, other federal facilities also confine prisoners in prolonged isolation. They
inctude more than 1,000 prisoners held in Special Management Units {SMUs), where two
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prisoners are usually confined to smali cells for at least 23 hours a day for periods of 18-24
months, terms which can be extended. Conditions in the units are harsh, with inmates
allowed only five hours exercise a week, falling below the SMR. Aithough having a cell-mate
may relieve some of the effects of isolation, confining two people in a small, enclosed space
for 23-24 hours a day can lead to severe additional stresses. A lawsuit filed in July 2011 has
challenged conditions in the SMU at Lewisburg Penitentiary as amounting to “cruel and
unusual punishment”, citing among other things, a series of assaults by prisoners on their
celi-mates, inciuding two murders.’® Standards limiting the use of isolation and improving
conditions in segregation facilities should include units where prisoners are double-celled in
an otherwise isclated environment,

Amnesty International remains concerned by the solitary confinement of prisoners held in
pre-trial federal detention. This includes concerns about conditions in the SHU, 10th Floor
South, at the federal Metropolitan Correctional Centre (MCC) in New York, where detainees
are confined alone for 23-24 hours a day to cells which have no view to the outside and little
natural light, with no outdoor exercise. Detainees in MCC have included foreign nationals
charged with supporting terrorism who have been extradited or subjected to an “extraordinary
rendition” to the USA; in addition to their harsh physical conditions of confinement, some
have had only limited contact with their families and no social visits. Several prisoners have
spent years in the unit before being brought to trial. Amnesty International has expressed
concern to the US government that conditions in the MCC 10th Floor SHU constitute cruei,
inhuman or degrading treatment and are incompatible with the presumption of innocence in
the case of untried prisoners whose detention should not be a form of punishment. Lawyers
who have represented prisoners in the MCC SHU have describe the negative impact of the
conditions on their clients’ state of mind, and the organization is concerned that such
conditions may impair a defendant’s ability to assist in his or her defence and thus the right
to a fair trial.

The US government is reported to have reduced the overall numbers of prisoners in
segregated confinement (including SHU cells situated in most prisons) in the past year.
However, its budget proposals for 2014 include plans to open a second “supermax” prison,
following its purchase of Thomson Correctional Center, a former state facility in Ilinois. The
government’s 2014 budget request to Congress inciudes a funding proposal to “begin
activating the facility as an Administrative-Maximum U.S. Penitentiary in Fiscal Year
2014"."° While the exact conditions under which prisoners will be held in Thomson remain
unclear, Amnesty International is concerned that the facility will repiicate the regime at ADX,
Fiorence. Any expansion of the use of long-term solitary confinement and the isolated
conditions as they exist at ADX, Fiorence, would be a retrograde move, contrary to
international human rights standards.

AMNESTY INTERNATIONAL’'S RECOMMENDATIONS
General recommendations for ali jurisdictions on the use of isolated confinement

in line with international human rights law and standards, all jurisdictions should ensure
that solitary or isolated confinement, whether imposed for discipiinary or administrative
purposes, is imposed only as a last resort and for the minimum period possible.

Strict criteria should be established to ensure that only prisoners who are a severe,
continuing threat to the safety of others or the security of the institution are placed in high
security segregation units or faciiities.

No prisoner should be held in prolonged or indefinite isolation.

All prisoners in segregated confinement should have access to meaningfui therapeutic,
educational and rehabilitation programs.

Conditions in all segregation facilities should provide minimum standards for a humane
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living environment so that prisoners even in the most restrictive settings have adeguate
facilities for outdoor exercise, access to natural light, and meaningful human contact both
within the facility and with the outside worid.

There should be opportunities for some group interaction and association for prisoners at
all stages of segregated confinement, both to benefit their mental and physical health and to
allow their behaviour to be measured and to encourage their progress to less restrictive
custody.

Children under 18 should never be held in solitary confinement or “close cell”
confinement. All youthful offenders should receive treatment appropriate to their age and
developmental needs with the primary goal of rehabilitation as required under international
standards.

No prisoner with mental iliness or who is at risk of mental illness should be held in
solitary or isolated cellular confinement.

There should be adeguate mental health monitoring of all prisoners in segregation, with
opportunities for prisoners to consult with mental healthcare professionals in private.

Placement in segregated confinement should be made only after an impartial hearing at
which the prisoner has a fair and meaningful opportunity to contest the assignment and the
right to appeal. Procedural safeguards shouid include those recommended under the ABA
standards. Prisoners should be provided with regular, meaningful review of any continued
segregation through a similar impartial proceeding, with clear criteria to enable them to move
to fess restrictive settings within a reasonable time frame.

There should be regular, external review of conditions in segregation facilities and of the
procedures and operation of such facilities.

Recommendations to the federal government and Congress

Congress should require, and the federal government institute, reforms to the use of
solitary and isolated confinement in alf BOP facilities so that they meet with the above
standards and fully conform to international taw and standards for humane treatment.

The Department of State should invite the UN Special Rapporteur on Torture to
investigate the use of solitary confinement in US prisons, including through on-site visits
under the terms requested by the Special Rapporteur.

A national reporting system to the Bureau of Justice Statistics should be established
under which state and local prison and detention facilities, including juvenite facilities, are
required to provide data on their use of solitary confinement, including statistics on the
numbers of prisoners held in segregated facilities, the length of confinement, the
effectiveness of programs instituted, the costs of confinement and the impact on prisoners,
on institutional safety and on recidivism.

The above data and input from experts, including mental health experts and penal
reformers, should be studied to provide guidance on best practice and effective measures to
reduce the use of solitary or isolated confinement.

National guidelines should be drawn up to limit the use of solitary and isolated
confinement based on international standards, the ABA standards and best practice.

Amnesty International urges that Thomson Correctional Center not be funded or designated
as a super-maximum isolation facility and that the federal government take steps to reduce
and provide alternatives to its use of isolated confinement.
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ENDNOTES

! A detailed description of the relevant international standards is given in Amnesty International’s
previous submission to the Sub-Committee and in its report, USA: The Edge of Endurance, Prison
Conditions in Catifornia's High Security Units, published in September 2012, (hereafter referred to as
The Edge of Endurance. http://www.amnesty.org/en/library/info/AMR51/060/2012. This includes
reference to standards for the living conditions of prisoners and standards which provide that prisoners
should not be subjected to hardships beyond those inherent in the deprivation of liberty as well; it also
cites the findings of the UN Human Rights Committee {the monitoring body of the international
Covenant on Civil and Political Rights {ICCPR} that conditions in some US super-maximum security
prisons are incompatible with the requirement under Article 10(3) of the ICCPR that rehabititation
should form an essential part of the penitentiary system.

2The Human Rights Committee and the Committee against Torture (the monitoring body of the
Convention against Torture, have criticised the harsh conditions of isolation in some US super-max
prisons as inconsistent with the USA's obligations under the ICCPR and the Convention against torture
{Concluding Observations of the Human Rights Committee on the Second and Third U.S. reports, 2006
and Conclusions and Recommendation of the Committee against Torture on the second report of the
USA, May 2006).

3 Interim Report of the Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment, 5 August 2011, United Nations General Assembly A/66/268/, para 46.

“ http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews,aspx? NewsID=13832
5 The Edge of Endurance, op cit at note 1 (chapter 13),
& Cunningham v Federal Bureau of Prisons

7 Para. 67 of the UN Rules for the Protection of Juvenites Deprived of their Liberty, adopted by the
General Assembly in resolution 45/113 of 14 December 1990, states “All disciplinary measures
constituting cruel, inhuman or degrading treatment shall be strictly prohibited, including ...solitary
confinement or any other punishment that may compromise the physicat or mental health of the juvenile
concerned”. In its General Comment no. 10 {2007}, on the prohibition of torture or other cruef, inhuman
or degrading treatment under Article 37 of the Convention on the Rights of the Child (CRC), the
Committee on the Rights of the Child stated “disciplinary measures in violation of Article 37 of the CRC
must be strictly forbidden, including ... closed or solitary confinement™, As a signature to the CRC the
USA is bound not to do anything to defeat the object and purpose of the treaty,

8 Information from official prison Lockdown Review summaries. Woodfox was placed in lockdown with
Herman Wallace following their 1972 conviction of the murder of a prison guard, a charge they have
consistently denied. Herman Wallace was refeased in October 2013 after his conviction was overturned
but he died a few days later from terminal cancer.

% This includes Arizona, where prisoners sentenced to life terms are automatically placed in isolation for
at least the first two years, and in the federal system where prisoners accused or convicted of supporting
terrorism have been held in solitary confinement pre-trial or at ADX after conviction, based on the
offence.

¥ The Court has held only that some minimal due process is required where prisoners are assigned to
isolated custody under conditions which imposes “an atypical hardship”,

1 Wilson v Seiter, 501 U.S. (1991} and Farmer v Brennan, 511 U.S, {1994)

12 Human Rights Committee General Comment 20 on Article 7 of the ICCPR.
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13 JSA: The Edge of Endurance, op cit at note 1.

1 Eyidence presented by the USG in the case of Babar Ahmad and Others v UK, befare the European
Court of Human Rights (ECHR).

15 A syrvey for the litigants in the case of Babar Ahmad before the ECHR (supraj found 43 inmates at
ADX had spent eight years in isolation; simiiar findings were revealed from a larger sample of 110 ADX
prisoners.

16 hip-/iwww.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx? News! D=13832

7 GAO report, improvements Needed in Bureau of Prison’s Monitoring and Evaluation of impact of
Segrapated Housing, May 2013, p.2.

18 Richardson v Kane, filed December 2011.

19 hitp.#/iustice gov/imd/201 4factsheetsfprisons-detentions. pdf
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Introductory Remarks

In a compelling and undeniable way, the June 19, 2012 hearing entitled,
“Reassessing Solitary Confinement: The Human Rights, Fiscal, and Public Safety
Consequences” exposed the ills and abuses associated with solitary confinement.*
In addition to providing a great teachable moment, the hearing also served as a call
for introspection for states and officials wishing to balance legitimate penological
concerns with human rights guarantees and constitutional protections. Many
jurisdictions genuinely considered the testimony and swiftly undertook corrective

action.2 Reforms ranged from studies to assessments to hearings to actual policy

' The June 19, 2012 hearing is hereinafter referred to as “Reassessing Solitary Confinement I.”

2 California (October 2013 hearings regarding conditions and use of solitary confinement); Colorado (reduction in

solitary confinement population and closure of supermax facility); Hliinois (closed Tamms Maximum Security

Correctional Center in 2013 due to excessive use of solitary confinement); Indiana (federal ruling saying isolation of

the mentally ill is a 8" Amendment violation/reforms underway); Maine (started reforms in 2010/send less

people/spend less time there); Mississippi (reduced solitary population by 90%, saw 70% decrease in violence & $8
1
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changes. Subsequent to “Reassessing Solitary Confinement I,” another major
development took place. Juan E. Mendez, Special Rapporteur on Torture, urged
the United States to adopt concrete measures to eliminate the use of prolonged or
indefinite solitary confinement under all circumstances.3 Special Rapporteur
Mendez, using the Louisiana case of the Angola 3 (men believed to be held in
solitary confinement longer than anyone else in the nation), expressed: 4
This is a sad case and it is not over....The co-accused, Mr. Woodfox,
remains in solitary confinement pending an appeal to the federal court
and has been kept in isolation in a 8-foot-by-12 foot...cell for up to 23
hours per day, with just one hour of exercise or solitary recreation.
Keeping Albert Woodfox in solitary confinement for more than four

decades clearly amounts to torture and it should be lifted
immediately....The circumstances of the incarceration of the so-called

million annual savings); Nevada (recently enacted legislation that places restrictions on isolation of youth); New York
(agreed to new guidelines for the maximum length prisoners can be placed in solitary confinement and agreed to
reforms eoncerning vulnerable groups); Virginia (recently implemented an incentive-based step down program that
allows prisoners in solitary confinement to earn their way out of solitary confinement based on good behavior); State
of Washington (newly created Reintegration & Progression Program using behavioral modification classes to
transition inmates out of solitary confinement); and, Texag (passed a bill requiring data collection relative to solitary
confinement). Additionally, in February 2013, the Federal Bureau of Prisons agreed to an assessment of its solitary
confinement policies. Also, in April 2013, the Homeland Security Department, asked federal immigration officials to
provide more information about immigrants being held in solitary confinement at federal facilities. In September
2013, U.S. Immigration and Customs Enforcement (ICE) released a new directive regulating the use of solitary
confinement in immigration detention. And, in October 2013, Juan E. Méndez called for revisions to the United
Nations Standard Minimum_Rules for the Treatment of Prisoners (to reflect an absolute ban on indefinite or
prolonged durations, and prohibiting any use of solitary confinement against juveniles, persons with mental
disabilities or women who were pregnant or nursing).

3 See Juan E. Mendez, Special Rapporteur on Torture, Four Decades in S()litary Confinement Can Only be Described
as Torture, United Nations {Oct. 7, 2013), available at

http://www. ohvhrorgzE‘\UNgwmlgvents(Pages(DthyNews aspx?NewsID=13832&LangID=E (accessed Feb. 24,

2014).

* Robert King Wilkerson, Albert Woodfox and the late Herman Wallace are hereinafter referred to as “the Angola 3.
Robert King Wilkerson was released in 2001. Herman Wallace was released in 2013. Albert Woodfox remains in
custody and in solitary confinement where he has been held since 1972, a total of 42 years. Albert
Woodfox is 68-years-old. The case that sent Mr. Woodfox to solitary confinement was overturned in state post-
conviction proceedings, but the State re-indicted him and be was convicted again after a second trial in 1998. After
this conviction was affirmed on direct appeal and Woodfox exhausted state post-conviction remedies, Woodfox filed a
petition for habeas corpus in federal court, which was granted. An appellate panel subsequently vacated the district
court's judgment and remanded Woodfox's case for further proceedings. Following an evidentiary hearing, the
district court again granted Woodfox's petition on the ground that his 1993 indictment by a West Feliciana Parish
grand jury was tainted by grand jury foreperson discrimination. See Woodfox v. Cain, 926 F.Supp.2d 841 (M.D.La.,
Feb 26, 2013). The State’s appeal of this ruling is pending before the Fifth Circuit Court of Appeals.

[o]
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Angola Three clearly show that the use of solitary confinement in the US
penitentiary system goes far beyond what is acceptable under
international human rights law. 5
My “Reassessing Solitary Confinement I” statement was written with the sole
hope of offering insights that might address a national problem. I now write
burdened by the dual pressures of national and international complexities. The
work of this committee, when viewed against this backdrop, is arguably one of the
most important undertakings at this moment in history. At a time where the
United States outpaces most of the civilized world by the rate we incarcerate and
sentence, we are also approaching the embarrassing distinction of being the
forerunner where abuses and ills associated with solitary confinement are
concerned. If successful, reforms initiated by this ;ommittee could improve
conditions for over 82,000 humans on American soil,® as well as rehabilitate the
reputation of a nation that has been tarnished in the eyes of our global family. To
those who care about justice, corrections, respect for law, human rights and the
greater good of the nation, you are so much more than public servants and this is so
much more than just a hearing. You are, in fact, ministers of justice, stewards of
change and stalwarts of reform. I graciously thank you for your willingness to tread

the turbulent pathway to progress.

sSupran. 3.

6 Joseph Stromberg, The Science of Solitary Confinement, Smithsonian.com,
http://www.smithsonianmag com/science-nature/science-solitary-confinement-180949793/ (accessed Feb. 22,
2014) (“Picture MetLife Stadium, the New Jersey venue that hosted the Super Bowl earlier this month. It seats 82,556
people in total, making it the largest stadium in the NFL. Imagine the crowd it takes to fill that enormous stadium.
That, give or take a thousand, is the number of men and women held in solitary confinement in prisons across the
usm.



153

Substantive Remarks
I write concerning three areas where attention would be most beneficial, the
first of which is the need to affix a uniform meaning to the term solitary
confinement. There are two immediate benefits to be derived from this. Primarily,
this would end linguistic stalemates that have delayed needed reforms. A uniform
definition would also advance state and federal legislative initiatives since the
nomenclature used to describe the various forms of isolation varies between
jurisdictions.” By way of example, one might consider the state of Louisiana, home
to the previously referenced Angola 3 case. A Louisiana federal court offered this
glimpse into the prison world imposed upon the Angola 3:
Extended lockdown, also known as closed cell restrictions or
administrative segregation, is a form of incarceration...that is similar to
solitary confinement. The prisoners thereto assigned remain alone in cells
approximately 23 hours each day. During the other hour, a prisoner may
shower and walk along the tier in which his cell is located. Three times a
week, the prisoner may use this hour to exercise alone in a fenced yard, if
the weather permits. The prisoners in extended lockdown also face
additional restrictions on privileges generally available to inmates such as
personal property, reading materials, access to legal resources, work, and
visitation rights. In contrast, inmates in the general prison population live
in a dormitory setting where they can interact with one another, attend
religious ceremonies and take advantage of educational opportunities,
training, and other privileges denied to those in extended lockdown.8

It is important to note that these present-day conditions are actually upgrades on

what awaited the Angola 3 when they were initially placed in solitary confinement.

7 While the practice of isolation has been longstanding, nomenclature used to describe the practice has been ever
changing. Today, many correctional facilities reject the use the term solitary confinement in favor of administrative
segregation, punitive segregation, disciplinary segregation, extended lockdown, closed cell restriction, special
housing unit, special management unit or intensive management unit.

¥ Wilkerson v. Stalder, 2013 WL 6665452, n.5 (M.D.La., Dec 17, 2013).

4
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As told by the late Herman Wallace, there was “no hot water, no televisions, no
fans, no review board, no outside exercise periods, no contact visits, a limit of six
books per inmate” and “food was served under the door by sliding a tray on the
floor as one would feed as animal.”®

It is noteworthy that Special Rapporteur Mendez, in his remarks about the
Angola 3 case, ascribed the above-referenced conditions as solitary confinement.
Louisiana officials have taken a difference course. Louisiana officials have chosen

to simply deny the existence of solitary confinement.’® This method has been tested

9 See Letter from the late Herman Wallace, Angola 3 member, to Angela A. Allen-Bell (Jan. 10, 2013) (on file with the
author).

% 1n 2013, the following email was sent by the state’s attorney general to a number of persons who signed a petition
in support of the Angola 3:

Contrary to_popular lore, Woodfox and Wallace have never been held_in_solitary
confinement while in the Louisiana penal system. They have been held in protective cell units known

as CCR. These units were designed to protect inmates as well as correctional officers. They have always
been able to communicate freely with other inmates and prison staff as frequently as they want. They
have televisions on the tiers which they watch through their cell doors. In their eells they can have radios
and headsets, reading and writing materials, stamps, newspapers, magazines and books. They also can
shop at the canteen store a couple of times per week where they can purchase grocery and personal
hygiene items which they keep in their cells.

These convicted murderers have an hour outside of their cells each day where they can exercise in the
hall, talk on the phone, shower, and visit with the other 10 to 14 inmates on the tier. At least three times
per week they can go outside on the yard and exercise and enjoy the sun if they want. This is all in
addition to the couple of days set aside for visitations each week.

These inmates are frequently visited by spiritual advisors, medical personnel and social workers. They
have had frequent and extensive contact with numerous individuals from all over the world, by
telephone, mail, and face-to-face personal visits. They even now have email capability. Contrary to
numerous reports, this is not solitary confinement.
FHE K WR
[Tlhese convicted murderers filed a civil lawsuit alleging they have been denied due process and have
been mistreated. 1t is important to know that if they win this civil case they could possibly receive money
and a change in their housing assignments. This lawsuit WILL NOT result in their release from prison.
FRFHRE

Let me be clear, Woodfox and Wallace...have NEVER been held in solitary confinement....
Sincerely,
James D. “Buddy” Caldwell

Louisiana Attorney General
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before. People have reacted with denial when confronted with the unexpected
death of a loved one or after being informed of an unfavorable prognosis. What
these people soon learned is that denial served but a momentary purpose; it does
nothing for the long term. Once denial ceases, the problem just stares you in the
face. And this is where we are—the truth about solitary confinement is just staring
us in the face. This is but one reason a uniform definition is needed. It is needed to
catapult this discussion of reforms to a long overdue starting point, not just in
Louisiana, but in any jurisdiction where linguistic stalemates or vernacular has
obliterated conversations about needed policy changes on this subject.
As a definition of solitary confinement, I propose:

The various forms of segregation practices used in penal institutions

where inmates are housed separately from the general population and

involuntarily confined to their cells in excess of twenty-two hours a day

and where meaningful interaction with other humans is nonexistent or

severely limited and meaningful programming is removed as a result of

disciplinary or administrative action.

This definition is consistent with credible research and scholarship on this topic.”

This is not to suggest that arriving at a definition will equate with unveiling a

E-mail from The Louisiana Department of Justice (March 21, 2013, 11:02 a.m. CST) (on file with author)
(emphasis added); See also Bill Lodge, Louisiana Inmates Attract World Attention, The Advocate,
http://theadvocate.com/csp/mediapool/sites/Advocate/assets/templates/FullStoryPrint.csp?eid=5535
so7&preview=y (accessed Feb. 24, 2014).

#t See Sharon Shalev, A Sourcebook on Solitary Confinement 2 (Mannheim Centre for Criminology 2008), available
at http://solitaryconfinement.org/uploads/sourccbook_web.pdf (accessed Feb. 24, 2014) (“[S]solitary confinement
is defined as a form of confinement where prisoners spend 22 to 24 hours a day alone in their cell in separation from
each other.”); Solitary Watch, available at hitp://solitarywatch.com/facts/fag/ (“Solitary confinement is the practice
of isolating inmates in closed cells for 22-24 hours a day, virtually free of human contact, for periods of time ranging
from days to decades.”) (accessed Feb. 24, 2014); Growing Up Locked Down Youth in Solitary Confinement in Jails
and Prisons Across the United States, Human Rights Watch, 1 n.1
hitp://www.hrw.org/sites/default/files/reports/us1012ForUpload.pdf (accessed Feb. 24, 2014) (uses solitary
confinement to “deseribe physical and social isolation for 22 to 24 hours per day and for one or more days, regardless
of the purpose for which it is imposed.”); Black Law’s Dictionary (Bryan A. Garner ed., gth ed., West 2009) (Defines
solitary confinement as “Separate confinement that gives a prisoner extremely limited access to other people; esp.,
the complete isolation of a prisoner.”)
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solution. That is far from the case. There are numerous other ills to be remedied,
which leads me to my next area of concern.

Secondly, I write to again urge awareness of and'attention to a multitude of
constitutional and human rights violations, as well as procedural shortcomings
associated with current solitary confinement practices. There are problems with
the arbitrary selection of people for placement into solitary confinement. There are
concerns with the review process used to decide if one should be released from
solitary confinement. There are adverse medical, psychological and fiscal concerns.
There are constitutional shortcomings (including, but not limited to the 8% and 14t
Amendment violations) and human rights implications and violations (including
but not limited to violations of treaties, as well as the use of torture). Many of these
things are discussed in a detailed way in my article, “Perception Profiling &
Prolonged Solitary Confinement Viewed Through The Lens of The Angola 3 Case:
When Prison Officials Become Judges, Judges Become Visually Challenged and
Justice Becomes Legally Blind.” It is my hope that the committee will review my
article in its entirety. 12

My final concern is a legislative remedy. This is desperately needed since
courts have failed to offer necessary protections.”3 In short, such legislation should
end the practice of institutions having sole authority over decisions regarding an

inmate’s exodus from solitary confinement. As an alternative, a tiered approach is

2 See Angela A. Allen-Bell, Perception Profiling & Prolonged Solitary Confinement Viewed Through The Lens of The
Angola 3 Case: Whenr Prison Officials Become Judges, Judges Become Visually Challenged and Justice Becomes
Legally Blind, 39 Hastings Const. LQ. 763 (Spring 2012), available at
http://angolagnews.blogspot.com/2012/06/hastings-constitutional-law-quarterly. html (accessed Feb. 24, 2014).

13T have authored a legislative proposal. It is contained in the above-referenced article.

7
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advocated whereby prison officials make the initial decision to place a prisoner in
isolation and retain authority over the first periodic review; thereafter, other eyes
begin to watch, other ears begin to listen, and other minds begin to ponder the fate
of the isolated inmate. The legislative proposal would also require institutions to
inform an inmate being placed in solitary confinement of the reason for the
placement and the duration of their sentence to solitary confinement, and said
inmate would be provided with a case plan enumerating exactly what must be done
to earn their exodus. Placement in solitary confinement as a result of perceptions
that are not incident to actual actions or specific, actual, and legitimate security or
penological concerns would be prohibited. Continued placement in solitary
confinement based on dated security concerns would not be allowed. The proposed
legislation I envision would also institute burdens of proof during review hearings.
Concluding Remarks
The late Herman Wallace {Angola 3 member) was full of hope about the

prospects for progress and change that “Reassessing Solitary Confinement I”
promised. His 41 years in solitary confinement came to an end in October 2013
when a Louisiana court invalidated the conviction that sent him to solitary
confinement. He died two days later, never seeing a change to the system that he
suffered in and under for 41 horrific years. After his death, there was a national
tribute:

[W]e...commemorate and celebrate the life and contributions of Herman

Wallace, one of the bravest champions for justice and human rights whom

we have ever met...On behalf of all who believe in fundamental fairness

and justice, we commend Mr. Wallace's courage and determination to
keep fighting through 41 long years of solitary confinement. He is an
8
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inspiration to all of us...Because of Mr. Wallace's work, those of us in

Congress who have called for his freedom will dedicate our future efforts

to ensuring that no one anywhere in the United States is subjected to the

unjust and inhumane treatment that he has endured..[I] ask my

colleagues to join me in honoring Mr. Wallace for his many-decades-long

fight for the humane treatment of prisoners. We, and all of us, owe Mr.

Wallace a debt of gratitude. 14
Poignant—no doubt—but Herman Wallace never wanted recognition. Herman
Wallace wanted far-reaching change and meaningful reforms to a system riddled
with frailties. In short, Herman Wallace wanted a modern day revolution within
detention centers and penal and corrections systems. Martin Luther King warned
that there are fitting times for such. As he reflected on the 1963 Birmingham,
Alabama civil rights campaign, Dr. King said: “This Revolution is genuine because it
was born from the same womb that always gives birth to massive social upheavals
the womb of intolerable conditions and unendurable situations.”s

In one of his final letters to me, 72-year-old, cancer-stricken Herman Wallace

wrote: “I am a soldier...a servant of the people and if I am taken down any time
soon, my only wish is that the struggle does not end with me.”¢ An elderly, frail
man, who a court said should have never been held in prison for the larger part of
his stay, locked in a prison within a prison for 41 years, instead of being concerned

with self in his last days, expressed concern about conditions for the rest of

humanity? A lesson awaits. And it behooves us not to miss it. As we embark upon

4 See Celebrating The Life of Herman Wallace, 159 Cong. Rec. E1439-03, (Oct. 4, 2013) (speech by John Conyers),
available at 2013 WL 5502164.

15 Martin Luther King, Jr., Why We Can't Wait 156 (Beacon Press 1963).

1 See Letter from the late Herman Wallace, Angola 3 member to Angela A. Allen-Bell (April 4, 2013) (on file with the
author).
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this ever important journey, may Herman Wallace’s words amplify with such
intensity that they mute the voices of those who wish to impede progress and
awaken those who can navigate the pathway to revolutionary change within
detention centers and penal and corrections systems.

As a people, we have, by omission and inaction, been silent signatories to a
grave “human wrong.” Inmates have done all they can to advocate for
change—some have sued, some have held hunger strikes and some have even
stitched their lips in protest. Others have paid the ultimate price. This, while free
people, actively engage in disengagement. At the very least, may we be collectively
called to raise our voices in order that those locked away without a voice—in the
womb of intolerable conditions and unendurable situations—may finally be heard.

The world has now become our audience.
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Written Statement of Raphael Sperry, AIA

before the Unites States Senate
Judiciary Subcommittee on the Constitution, Civil Rights and Human Rights

hearing on

Reassessing Solitary Confinement {i: The Human Rights, Fiscal, and Public Safety Consequences

Submitted via e-mail to: Stephanie_Trifone@Judiciary-dem.Senate.gov

February 24, 2014

Dear Chairman Durbin,

| am Raphael Sperry, a resident of and licensed architect in the state of California. i am a member of the
American Institute of Architects (AlA), and a member of the AlA’s Academy of Architecture for Justice,
the professional network of architects who design prisons and other buildings for the justice system,
where | was an author of the AIA-AAJ Green Guide to Justice Facilities and the AIA-AAJ Sustainable
Justice Guidelines. | am also President of the national non-profit organization Architects / Designers /
Pianners for Social Responsibility {ADPSR). ADPSR was incorporated in 1981 with the mission of working
for peace, environmental protection, social justice, and the development of healthy communities. | write
as a representative of ADPSR. We very much appreciate you holding a hearing on this important topic.

ADPSR is leading a nation-wide campaign that will prohibit the participation of architects in the design of
prisons intended for prolonged solitary confinement. The AIA Code of Ethics states that “members
should uphold human rights in all their professional endeavors.”* As the United Nations Special
Rapporteur on Torture and various other international Human Rights bodies have concluded, the level
of psychological harm caused by solitary confinement over fifteen days rises to the level of torture or
cruel, inhuman and degrading treatment, while juveniles and the mentally il should never be placed in
solitary confinement at all. Accordingly, designing places especially intended for solitary confinement of
juveniles or the mentally ili, or for confinement of healthy adults for over 15 days, would be to plan a
human rights violation. ADPSR’s petition to ban the design of “supermax” prisons has been signed by
over 1,200 architects, allied professionals, professors, and others.

According to the research of Prof. Keramet Reiter {(who testified at the previous hearing on this subject),
there are approximately 60 “supermax” prison facilities in the United States that are buildings designed
specifically for prolonged solitary confinement, holding a total of almost 30,000 people. (Other portions
of more conventional prisons hold many thousands of more people in isolation as well.) Simply put, as
architects we feel that these are buildings that should never have been buiit. They create a sterile

* AlA Code of Ethics and Professional Conduct, Ethical Standard 1.4: Human Rights, available at
http://www.aia.org/about/ethicsandbylaws/index.htm
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environment so shorn of sensory stimulation that it produces rapid and extreme psychological
deterioration in all but the most resilient of their occupants. The possibility of human contact has been
so thoroughly designed out of these buildings’ intended operations that occupants can go for years or
even decades without touching another human being.

To some observers, the seemingly sanitary and completely controfled environments of these prisons
sets them apart from the obviously degrading dark, dank, and dirty isolation cells of many American
prisons prior to the wave of prison reform of the 1970s {not to mention earlier historical eras). Certainly
this new kind of prison environment requires a much higher level of design and planning skill to create:
the combination of advanced features such as automatic door operators, electronic controls, and abuse-
resistant plumbing and lighting fixtures within cast concrete construction requires the integration of
multiple engineering disciplines under skifled architectural leadership. Yet these technical advances over
the prison construction of earlier eras do not mean that the space itself is any more humane. The history
of the twentieth century is replete with examples of technical innovations leading to new forms of
inhumanity, from mustard gas to atomic warfare. It is essential to question the ends to which new
technical capabilities are employed, and the technical professionals who deploy these new capabilities
are have a criticaily important perspective to share on the ethics of technical innovations.

The ability to create and maintain environments of extremely limited social interaction and sensory
stimutation is not something to be proud of. Perhaps when the first generation of “supermax” prisons
were designed in the mid-1980s it was not clear exactly what the experience of living in these kinds of
spaces would be. But it is precisely the experience of the past twenty-five years of forcing tens of
thousands of people to live in these environments that has brought about the deeply disturbing
conclusions from the mental health professionals that have studied their impact on prisoners, and then
the condemnation of international human rights groups that is such an embarrassment to the United
States today. Technical professionals are dedicated to continuing education and incorporating new
knowledge about our fields into our professional practice and standards. if there were ever a case in
which the architectural profession has received new knowledge that certain design features can lead to
unhealthy and dangerous conditions for members of the public, and even to human rights violations, the
case of prisons intended for prolonged solitary confinement is surely one.

Architects are aware that a portion of the American public expects prisons to lack many of the elements
of comfort that we typically provide in buildings. in addition, we are well aware of the special security
needs of prison facilities that are intended to protect prisoners and staff. However, as the AlA Academy
of Architecture for Justice states in the Green Guide to Justice,? “the physical needs, health, dignity, and
human potentia of all who come in contact with the justice system [must be] respected and given
opportunity to flourish. This applies equally to staff, detainees, visitors, service providers, media, jurors,
and court support agencies.” In other words, security requirements should not be allowed to undermine
human dignity for any reason.

2 AlA’s publication Sustainable Justice 2030: Green Guide to Justice, p.4, available at
http://network.aia.org/Go.aspx?c=ViewDocument&DocumentKey=2a4629b8-8caf-4bae-9ad3-658fc849eca 1
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Among Federal prisons, the Administrative Maximum prison or “ADX” in Florence, CO, is an extremely
technically complex building intended for solitary confinement. A number of architectural features of its
design demonstrate the ways that design deepens the degrading isolation of prisoners.* Specifically: 1)
while the inclusion of shower stalis within the prison cells would seem to allow prisoners the
opportunity to have better personal hygiene, the placement of showers within the cell removes the
opportunity prisoners would otherwise have had to leave their cells —even if only briefly ~to use a
shower down the hall and perhaps exchange a word or two with another person in passing. 2) the
vestibules between the barred cell doors and the solid doors leading to the hallway are areas where
prisoners and/or staff can stand for cuffing / uncuffing procedures, indicating a security purpose.
However, they also serve to keep prisoners away from the small windows to the hallway, severely
limiting the opportunity to view even the small range of activities that occur outside their cells. Also, by
removing the need for a slot in the solid cell-hallway door, they increase soundproofing which further
isolates prisoners. 3) the outside windows in each cell are generally seen as an improvement over the
windowless cells of some state-level supermax prisons. However, the courtyards outside the windows
are arranged to ensure that there is no view of human activity or the natural environment; the only view
is across bare ground to a blank wall, vitiating the opportunity to lessen the experience of isolation.

While ADPSR again believes that this type of prison should never have been built in the first place, if
prisoners are to continue to be held at ADX Florence, the isolation and sensory deprivation of the
interior environment should obviously be ameliorated. While many needed changes would be
operational in nature and not within the scope of architecture, some aspects of the architecture would
also need to be modified to produce a humane environment. Most importantly, group activity space
should be provided so that prisoners can have a reasonable amount of social interaction with prison
staff and other prisoners, at least in small groups, both indoors and outdoors, in safe and secure
conditions. In addition, a normal range of environmental conditions should be provided including color,
texture, lighting and control of lighting, sound, and temperature, among others, to remove the harmful
effects of sensory deprivation.

We are also concerned about Thomson Correctional Center in lllinois, as news reports indicate that it
may be renovated to be more like ADX Florence. Creating additional “supermax” spaces at Thomson
would be a tragic mistake and a misuse of architectural services. Experience indicates that “supermax”
prisons end up operating even worse than their design intent. For instance, while the architects of
California’s Pelican Bay State Prison — another supermax facility--were told that prisoners would be held
there for periods up to 18 months, in actua! operation hundreds of prisoners have been held there for
one or even two decades.

The need for additional prison space at FBOP is questionable given the increasing success of evidence-
based alternatives to incarceration, a declining crime rate, and the prospect of much-needed sentencing
reform, among other factors. But the question of need for any space at Thomson prison aside, from an
architectural perspective, under no circumstances should the facility be made more inhumane or more
isolating than a typical maximum-security prison. The layout of Thomson prison is already poor in

% as described and diagrammed in by Prof. Norman Johnston, Forms of Constroint: A History of Prison Architecture,
University of illinois Press, 2006, p. 158
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program and outdoor recreation spaces for prisoners. The cell blocks do not appear to contain
dayrooms where prisoners can have social time. The small, walled, all-concrete yards have no sun or
rain protection, do not include meaningfu! views, and have almost no fixed recreation equipment.
Access from cell blocks to visiting and other central services is via uncovered watkways, making winter-
time out-of-block activities extremely limited. If renovations are to be done to Thomson, they should
introduce opportunities for social interaction and sensory stimulation while meeting security
requirements. This would be an appropriate use of architectural services; building a human rights
violation would not.

Human rights are of great concern to ADPSR’s members and to the broader architectural profession. We
are deeply troubled that international human rights observers have found U.S. prisons (including FBOP
as well as many states) failing to meet basic standards of decent treatment of prisoners because of our
use of solitary confinement. We urge you to work to limit solitary confinement to fifteen days maximum,
as recommended by the UN Special Rapportuer on Torture, and to eliminate solitary confinement of
especially vulnerable people including juveniles and the mentally ill.

Architecture is a profession dedicated to protecting public health, safety, and welfare and to making the
world a better and more beautiful place through design. In recognition of this commitment to the
public, governments license design professionals in order to further ensure that our specialized
expertise is used exclusively within limits that protect public health and safety. {Architects have this in
common with medical professionals —who also have a strong ethical prohibition against participating in
cruel, inhuman, and degrading treatment.} We design places that shelter and support human comfort
and productivity. My colleagues who design prisons recognize that some diminution of comfort and
enforced idleness are necessary components of the institutions” intended function. But the idea that the
goal of a prison design would be total solitary confinement is deeply shocking to our professional
conscience. It is not appropriate for government agencies —in this case, state corrections departments
and the Federal Bureau of Prisons - to ask design professionals to violate our rules of professional ethics
or to put any building occupants at risk of harm by consigning them to solitary isolation. Architects
should not design torture chambers or spaces intended to degrade anyone, so on behalf of my
profession | would respectfully ask that the U.S. government — as weli as states and local governments —
stop asking us to do so.

Sincerely yours,

ool

Raphael Sperry, AIA
President, Architects / Designers / Planners for Social Responsibility (www.adpsr.org)
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Introduction

Chairman Durbin, Ranking Member Cruz, and members of the Subcommittee, | appreciate the
opportunity to submit this written statement on behalf of the Association of State Correctional
Administrators JASCA]. We understand that there have been multiple references to ASCA
during the proceedings of this Subcommittee and as a result felt it important to provide our
position on this very significant matter under your consideration. ASCA is the membership
association for state correctional commissioners, the Federal Bureau of Prisons and select large
city correctional systems. Qur members participate in established committees and attend
association meetings and trainings multiple times each year. ASCA is committed to providing a
safe and programmatically rich environment with a mission to reduce recidivism for those
placed in our custody and care.

t have the privilege of serving as the Chair of the ASCA Legal, Legislation and Policy Committee.
In this capacity, | have had the opportunity to work with some very dedicated Commissioners of
Corrections as well as Professor Judith Resnik, Director Hope Metcalf and the team
representing the Arthur Liman Public Interest Program at Yale Law School on the matter of
“Restrictive Housing”. The Liman Public Interest Program has had the opportunity to analyze
state agency policies on restrictive housing including the type of offenses that generate
assignment to a restrictive unit, processes to approve placement and release, programs and
services provided to inmates in this status, including access to visiting and mental health
services and other issues related to this restrictive setting. The analysis conducted by this team
from Yale Law Schoo! provided a foundation for correctional administrators to consider
individual state practices within a national framework. The work on restrictive housing in the
past year by ASCA is best described as collaborative, spirited, intense and committed to provide
a framework for change.

The members of ASCA uniformly recognize the need to maintain a placement where offenders
who act out in a manner that seriously jeopardizes the safety and security of those staff and
offenders under our care can be safely and effectively managed. Given our responsibility for
reducing recidivism, it is imperative that our prisons maintain a climate that supports the
delivery of evidenced-based programs and the participation of community partners to assist
with transition from prison to the community. in order for that to occur, inmates, often
associated with security threat groups, who are committed to disrupting facility operations and
programs must not be allowed to cause intimidation and interface with the rehabilitative
process. Correctional administrators also recognize and understand that our work does not end

2
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with the transfer of inmates to restrictive housing. Our responsibility extends to providing a
pathway to a positive transition out of this status.

ASCA recognized that effectively managing inmates who are placed in restrictive housing must
be a priority of our organization. Our members consistently state that the number of dangerous
incidents is higher in restrictive housing. These incidents include assaults on staff and inmates.
Also of serious concern is the elevated rate of suicides beyond that in general population
settings. Suicides are a tragic indicator of failure and are devastating both to families who have
planned on the safe return home of their loved ones and to the staff who supervise and work
with these offenders.

Restrictive housing by its purpose is a controlling environment. it includes real limitations on
the freedom of movement of inmate occupants and access to other inmates and staff. It has
also historically reduced inmate access to programs and services as well as to visiting. The
analysis of these restrictions was depicted in the study conducted by Yale Law School. As ASCA
continued to drill down into the implications of restrictive housing, we determined that more
often than many of us realized inmates released from a restrictive housing status were actually
discharged directly into our communities. In fact, Ghio found this number to be 20%. Some
states actually discovered a higher rate. This practice does not support a successful transition
for the inmates to their families and neighborhoods and increases the risk to the public whom
we are committed to protect.

it became clear to the membership of ASCA that the issues surrounding restrictive housing
must be a priority of our organization and that we have a clear calling to assist our members in
creating an environment of hope and positive transition into the future for those who reside in
these settings. in its most recent gathering, the American Correctional Association [ACA] also
recognized the need to address this issue. In fact, a plenary session on this topic was held at the
Mid-Winter ACA Congress. In addition, the ACA Standards Committee replaced terms such as
segregation and isolation with the term restrictive housing.

ASCA Approach to Address Restrictive Housing Issues

Phase | —~ Commitment to Reform

To move forward on almost any significant challenge, it is imperative first to recognize that the
subject at hand needs to be addressed. In the past two years, ASCA has inserted this topic into
all of its meeting agendas, with presenters who were not only commissioners but also with
partners at Yale Law School and its Liman Public interest Program. These sessions have
provided a framework for initiating meaningful approaches to improve the quality of operations
3
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and conditions in restrictive housing. As ASCA considered the matter of balancing the necessity
of restricting those inmates who pose a threat to others or to facility operations with the
fundamental belief that people can change and the environment in restrictive housing should
support positive change, several themes arose. These themes included the following:

*  We should reduce the number of inmates in restrictive housing. As Tom Clements,
former Director of Colorado Department of Corrections said during an early meeting of
our ASCA Restrictive Housing Committee, “We should ensure those inmates in
restrictive placement are those we have reason to fear and not those we are mad at”.

* The intent of restrictive housing is to protect others and preserve order and not to
punish.

* Inmates in restrictive housing require the attention of medical and mental health staff
to monitor their wellness and to support their transition to a general population
setting.

* |nmates should not be released from restrictive housing directly to the community
unless extraordinary circumstances exist.

* Inmates should have access to family and pro-social community sources while in
restrictive housing.

* Inmates should have access to programming that is consistent with their transition out
of restrictive housing into a general population setting.

* Inmates in restrictive housing should have access, consistent with security needs, to
congregate programs and activities in order to prepare them for transitioning to
general population when their conduct allows.

Phase Il - Approval of Guiding Principles for Restrictive Housing

The ASCA Committee on Restrictive Housing drew on the energy generated by the many
association sessions held with the collaboration of Yale Law School and the thoughtful
discussions that accompanied those gatherings to begin to forge some general parameters for
our members to consider and further debate. This committee was committed to developing a
set of principles that could be used by any correctional system to evaluate current practices and
to design new approaches aimed at creating a rehabilitative environment in restrictive housing.
The process utilized by the committee was first to draft guiding principles that achieved
consensus of the team and then to send out these statements to the ASCA membership for
refinement and further debate. This approach led to evolving versions of the Guiding Principles
which served as the centerpiece for multiple sessions held in person with our ASCA members.

George & Camille Camp, Executive Directors
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Finally, during our ASCA Summer Meetings in August 2013, the Guiding Principles for Restrictive
Housing were presented for membership consideration in advance of a formal resolution to

accept them. Shortly following the presentations to the Executive Committee and then to the
ASCA membership a ballot was distributed to 100% of our members for a vote to accept. The
following Guiding Principles were overwhelmingly endorsed by ASCA members as a framework

for systems to use in reforming their practices.

1.

v No

1

=

12.

13.

Provide a process, a separate review for decisions to place an offender in restrictive
housing

Provide periodic classification reviews of offenders in restrictive housing every 180
days or less

Provide in-person mental heaith assessments, by trained personnel within 72 hours of
an offender being placed in restrictive housing and periodic mental health
assessments thereafter including an appropriate mental health treatment plan
Provide structured and progressive levels that include increased privileges as an
incentive for positive behavior and/or program participation

Determine an offender’s length of stay in restrictive housing on the nature and level of
threat to the safe and orderly operation of the general population as well as program
participation, rule compliance and recommendation of the persons] assigned to
conduct classification review as opposed to strictly held time periods

Provide appropriate access to medical and mental health staff and services

Provide access to visiting opportunities

Provide appropriate exercise opportunities

Provide the ability to provide proper hygiene

. Provide program opportunities appropriate to support transition back to a general

population setting or to the community

. Collect sufficient data to assess the effectiveness of implementation of these Guiding

Principles

Conduct an objective review of all offenders in restrictive housing by persons
independent of the placement authority to determine the offenders’ need for
continued placement in restrictive housing

Require all staff assigned to work in restrictive housing units to receive appropriate
training in managing offenders on restrictive status housing

Phase |il - Creating Best Practices Suitable for Replication

The ASCA Committee on Restrictive Housing understands that the Guiding Principles are only

the beginning of an effort to reform operations in restrictive housing. It is simply a template for

S
George & Camille Camp, Executive Directors
Executive Office » 1110 Opal Court, Suite 5 * Hagerstown, MD 21740-5942
Phone (301) 791-ASCA (2722} * Fax (301} 393-9494
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systems to evaluate their operations and begin to put basic services and practices in place.
ASCA is committed to continue discussing challenges and opportunities related to restrictive
housing and has launched Phase liI: the development of best practices that will push a
continuous improvement process in our principles. We are calling for systems to provide
practices that can be certified by the ASCA Committee on Restrictive Housing and placed on the
ASCA web-site to assist members with replication and refinement of those approaches in their
respective organizations. Best practices include specific strategies for mental health inmates,
effective programs that can be delivered to assist with transitioning, congregate programs for
those assigned to restrictive housing and training initiatives to assist staff with their role in this
developmental process. The designers of these practices will have the opportunity to present
their programs in person to other commissioners at upcoming meetings of ASCA.

Phase IV — Collaboration and Continuous Refinement

The foundation for positive change has been established through on-going meetings,
development of the Guiding Principles and now the process of collecting best practices that can
be used and adapted by systems around the country. As we move forward, ASCA is dedicated
to working with interested parties such as Yale Law School. In fact, as of the preparation of this
written testimony, some correctional systems have embarked on a relationship with The Liman
Public interest Program that includes inviting participants into our restrictive housing units in
order to review our practices. Given the interest from both Yale and these commissioners, we
anticipate that reform of restrictive housing will be on-going and accelerated.

Closing

The membership of ASCA is committed to the continuous process of improving our operations
by creating safer environments for all offenders. We are far from finished in our on-going work
with this most difficult population. We also recognize that providing effective programming and
a sense of hope for those inmates who have committed serious offenses and infractions while
incarcerated can assist with a more positive environment for our staff and inmates and will
ultimately create a safer community for the residents of our jurisdictions. The metrics of our
work are expected to reveal fewer inmates in restrictive housing, smoother transition from this
status to general population and uitimately a safer environment for staff, inmates and the
public we serve.

George & Camille Camp, Executive Directors
Executive Office # 1110 Opal Court, Suite 5 » Hagerstown, MD 21740-5942
Phone (301) 791-ASCA (2722} » Fax {301) 393-9494
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Testimony Of Senator Bill Perkins Before The United States Senate Committee On The Judiciary

[ Subcommittee On The Constitution, Civil Rights And Human Rights | RE: "Reassessing Solitary
Confinement II: The Human Rights, Fiscal, And Public Safety Consequences

Good afternoon. My name is Senator Bill Perkins and I have the honor of representing the
communities of Harlem, Washington Heights and the Upper West Side of Manhattan in the New York
State Senate. The issue of solitary confinement is one that is acutely felt in our communities as so
many of our sons and daughters—and their family and friends—have had their lives irreparably
affected by the inhumane, tortuous and counterproductive practice of solitary confinement. My
testimony will focus on New York-specific solitary confinement examples, including challenges and
solutions which I believe are directly relatable and scalable to all levels of our justice and rehabilitation
systems.

The issue of solitary confinement has been a priority of mine for many years and represents three
extensive experiences I have had in my life: (1) The deplorable conditions I have witnessed in my
many years advocating for the rights of political prisoners; (2) The unbearable stories of pain told to
me by constituents who have a loved one who is incarcerated; and (3) Attending the presentation of
the report by the United Nations Special Rapporteur on Torture in 2011. Each of these experiences
only reinforced what I already knew at a personal and gut level: solitary confinement is torture in
practice and in the great majority of cases is entirely inappropriate, inhumane and counterproductive.
Furthermore, in New York and elsewhere it is used with a regularity, interminability and capriciousness
that shocks the conscience-—it has disproportionate damaging effects on vulnerable populations and
communities of color; it has no positive or rehabilitative aspects—it only prolongs harm and
encourages harmful behaviors. It is a practice that must be fundamentally reformed. Fortunately, due
to the tireless efforts of the New York Campaign for Alternatives to Isolated Confinement (CAIC) we
have introduced model reform legislation in New York State in the form of Senate Bill 6466 | Assembly
Bill 8588 (by Assembly Member Jeff Aubry) , the "Humane Alternatives to Long Term (HALT) Solitary
Confinement Act.

There are five chief policy pillars to the HALT Solitary Confinement Act; all five work in harmony with
each other to move from a punitive, punishing and tortuous environment to one that is supportive,
rational and rehabilitative. Specifically our legislation calls for: (1) A systems change from an isolation
model to one that is focused on healthy and supportive holistic treatment, through the creation of
Residential Rehabilitation Units (RRUs) that provide individuals with six hours of out of cell
programming and therapeutic models targeted to their needs; (2) Dramatically reducing the use of
overbroad and arbitrary criteria that lead individuals to be heedlessly placed in isolation in the first
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instance; restricting placement in RRUs to those who commit the most serious acts—those who need
intense levels of therapeutic intervention— and through the therapeutic mode! work on the core
issues that lead to the precipitating behaviors with the goal of helping the individual heal and grow;
(3) Pursuant to the findings of the UN Special Rapporteur on Torture, and common sense humanity,
limit the use of long term isolation to no longer than 15 consecutive days and no more than 20 days
in any 60 day time period; {4) A complete bar on the isolation of vulnerable populations, where such
isolation would be exceedingly damaging because of certain inherent conditions, applicabte to:
youths, seniors, anyone with a physical, mental or medical disability, anyone who is pregnant and
anyone who is or is perceived to be LGBTL (5) Totally reorient the way that our system approaches
solitary confinement through training of officers and personnel to ensure they know how to work with
and respond to those with needs who may engage in perceived problematic behavior, ensuring that
all manner of due process protections are afforded individuals who are placed in solitary, and letting
the sun shine in on these processes by ensuring greater transparency, accountability and oversight.
The current process isolates not only the directly affected individuals but everyone else: staff,
administrators, therapeutic caregivers, family, friends, legisiative oversight bodies, advocates and the
general public. We are counting on our HALT Solitary Confinement Act to be the sunlight antidote to
practices born in the dark ages.

Iam confident that our legislation is a model not only for New York but for the Country. In fact, a
recent stipulation entered into by New York State with solitary confinement reform advocates who
brought litigation on behalf of tortured individuals—validates much of what we have been fighting for
over the past few years and provides yet another timely example for this Subcommittee to consider.

In addition to my legislation, on February 19, 2014 New York State struck a historical and imperative
blow toward limiting and possibly ending the capricious and tortuous use of solitary confinement as
the primary method of discpline in prisons across the state. This victory is due in large part to the
tireless efforts of NYCLU and numerous advocates including the CAIC. In a stipulation for a 2 year stay
of litigation with condition in the case of Peoples, et al, v. Fischer, New York State’s Department of
Corrections and Community Supervision {DOCCS) took an extraordinary stand and agreed to action
on the critical need to re-evaluate, re-think and most importantly imit and regulate the use of Special
Housing Units (SHUs) as a method of discipline for individuals. For purposes of this testimony, I would
like to briefly highlight several key components of this stipulation.

The stipulation mandates significant reforms regarding certain vulnerable populations, including
incarcerated individuals who are pregnant, young and/ or mentally/developmentally disabled. DOCCS
will be required to develop and advance a new policy that prohibits placing inmates who are
pregnant, in SHU for disciplinary purposes. Additionally, DOCCS will need to develop guidelines
limiting the amount of time that inmates under the age of 18 and/or those who are developmentally
and intellectually challenged can be in disciplinary segregated isolation and mandating specific
timeframes for outside programming and rehabilitation. It also calls on DOCCS to develop alternatives
to placement in SHU for youth and disabled inmates geared more toward rehabilitation instead of
punishment. This specific segment of the prison population (pregnant, youth, mentally and
developmentally disabled) are some of the most vulnerable and susceptible to the mentat anguish
and distress that is well documented to occur as a result of isolation.

The stipulation also requires DOCCS to work with two experts of national acclaim in the field of
corrections—one selected by the plaintiffs attorney and the NYCLU and one selected by DOCCS.
These experts will provide recommendations to enable DOCCS to reform its use of segregated
isolation via SHU and to develop humane and rehabilitative alternatives. This is a particularly critical
aspect of the stipulation because of the roughly 3,800 New York State inmates currently in SHU across
the state and the deleterious and irreparable harm associated with solitary confinement.
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Furthermore, the stipulation requires the formation of a new office within DOCCS called the Office of
Central Qversight. The new office will require the creation of two new and critical positions: an
Assistant Commissioner and research position both of whom will “oversee and monitor the
disciplinary system throughout the state by data collection and performance tracking procedures with
the goals of promoting consistency and fairness of SHU confinement sanctions and the health, safety
and security of inmates and staff.” This is a crucial step in remediating the capricious nature in which
solitary confinement is imposed in New York State prisons.

As a result of this monumental stipulation and the introduction of the HALT Solitary Confinement Act,
New York State is finally taking some of the long overdue steps to protect the vulnerable and reform
the use of solitary confinement in New York State, I can say that New York has recently come a long
way since your first hearing on the issue in 2012, However, I strongly believe that there is more work
to be done, in the form of passing the HALT Solitary Confinement Act and specifically an end to the
use of solitary confinement as punishment in all prisons across New York and the United States in
favor of truly humane and rehabilitative alternatives.
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Black & Pink

An open family of LGBTQ prisoners and free world allies who support each other
www.blackandpink.org

Testimeny of Black and Pink before the Senate Judici committee on the Constituti
Civil Rights and Human Rights

Reassessing Solitary Confinement 1I:
The Human Rights, Fiscal, and Public Safety Consequences

Overview:
Black and Pink is a national organization of Lesbian, Gay, Bisexual, Transgender, Queer, Two

Spirit, and Gender Non-conforming (LGBTQ) prisoners and free world allies. Black and Pink was
founded in January 2005 and now reaches over 4,500 LGBTQ prisoners across the country, with
incarcerated members in every state. Qur work toward the abolition of the prison industrial complex is
rooted in the experience of currently and formerly incarcerated people. We are outraged by the specific
violence of the prison industrial complex against LGBTQ people, and respond through advocacy,
education, direct service, and organizing. We submit this testimony to voice our support for the
complete abolition of solitary confinement. We oppose the use of solitary confinement under any
circumstances. Nearly 12% of our members report being held in some form of solitary confinement,
which is three times the national average.' It is very clear to us, despite the lack of funded research, that
LGBTQ prisoners are disproportionately held in solitary confinement in nearly every state. The book
Queer (In)Justice: The Criminalization of LGBT People in the United States, explores the use of
solitary confinement among LGBTQ prisoners. The writers state,

In all too many instances, transgender and gay individuals at risk of sexual

violence are placed in administrative segregation units, also known as ad-seg.

The ostensible purpose of such units, particularly those described as protective

custody, is to separate vulnerable or at-risk individuals from the general

population... [A]d-seg serves as the functional equivalent to solitary

confinement, featuring smaller cells and depriving individuals of any meaningful

human interaction, access to communal activities, recreational time, religious

services, or participation in what few vocational or educational programs are

offered. Denial of access to such programs has far reaching consequences, as

their completion may provide opportunities for early release on 'good time

credits,’ and to secure future employment.?
The use of solitary confinement for one's protection assumes that solitary confinement is a safe place, a
claim that has been refuted by countless studies, medical experts, and even the United Nations Special
Rapporteur on torture. Solitary confinement for one's protection also assumes that prisoners need
protection from other prisoners, however the most recent Bureau of Justice Statistics report on sexual
violence in prison shows that prison staff make up half of the substantiated sexual assaults.’

1 Confronting Confinement: A Report of The Commission Safety and Abuse in America's Prisons John J. Gibbons,
Nicholas de B. Katzenbach commission Co-Chairs. Vera Institute of Justice {June 2006) page 56

2 Queer (In)Justice: The Criminalization of LGBT People in the United States. Joey L. Mogul, Andrea J. Ritchie, & Kay
Whitlock.

3 Survey of Sexual Violence in Adult Correctional Facilities, 2009 — 11 Allen J. Beck, Ph.D., Ramona R. Rantala Bureau
of Justice Statistics {January 2014)
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Not only are LGBTQ prisoners house in ad-seg, they are also subjected to harsher disciplinary
practices within the prison. Certainly prison staff bias against LGBTQ people has an impact on the
excessive punishment LGBTQ prisoners receive. However, individual bias, or the “rotten apple” theory
cannot account for what is an apparent systematic targeting of LGBTQ prisoners across the country.
Transgender women and gay men are disproportionately impacted by the use of solitary confinement.
Transgender women are regularly disciplined for contesting denial of healthcare, attempting to affirm
their gender presentation by their own means (i.e. creating dresses from oversized shirts, creating make
up, etc.), and self injury. Gay men receive sanctions and are placed in solitary confinement for
consensual contact between prisoners, educating one another about safer sex practices, and challenging
homophobic treatment by prison staff. Black and Pink hears stories from prisoners across the country
that detail the type of harm they experience from the excessive punishment.

This following are seven stories submitted by seven different prisoners held in seven different
states. The analysis of medical experts and human rights advocates are essential to this process of
addressing the harm caused by solitary confinement, but the stories of incarcerated people are the most
important as they have experienced the torture of solitary cells. Identifying information has been
removed in order to protect the prisoner from retaliation.

Billy, Texas
After spending 11 years in that box, still to this day, that box is with me. Imagine walking in

each room you enter and counting everything, including the cracks on the wall. Even though I was in
that room the day before, I would count it once again hoping for just one new smali crack- why? It
gave me the sense of change. I've been out now for 6 years. I still go nights without sleep. Those years
stole things from my very soul. Now in the crowded day rooms, endless lines for my basic needs- food,
medicine, etc. I pray for refuge to be alone. In lines sometimes my anxiety overcomes me and I have to
give up my seizure meds, placing me at risk of further harm. I will cry for no damn reason at all. One
of the scariest things, [ know I'm not crazy, but I can't get my head out of that cell. It's gotten so hard
lately to even call home, I think they know I'm damaged somehow. When I used to get visits there
would be periods of silence because I had forgotten how to even hold a conversation with my family.
They don't visit anymore.

It's time everybody quit talking about studying the effects of solitary confinement- it's time for
something, anything, to be done. Most of the time when I try and speak of my time in Ad Seg, when
trying to share the darkness I continue to fight my way out of, those who try to help cannot sec into that
darkness. So, I'm passed along from one mental health professional to the next. I even tried to make
myself feel bad about myself as if it was all my fault. I was sentenced to do time, yes, [ get that, but not
be tortured or abused.

JD, Michigan
[ am a gay, HIV+ prisoner. I have been incarcerated with the MDOC for over 15 years. In April

1 was classified to administrative segregation pursuant to MDOC Policy Directive 03.04.120 “Control
of Communicable Bloodborne Diseases” for an alleged sexual misconduct with another prisoner.

PD 03.04.120 contains a presumption that “actual or attempted sexual penetration” could
transmit HIV, Prisoners who are found guilty of sexual misconduct that “could transmit HIV” are
indefinitely confined to administrative segregation. In other words, HIV+ prisoners who are found
guilty of sexual misconduct are permanently classified to administrative segregation. Further, PD
03.04.120 does not afford for any type of review of a prisoner's confinement to administrative
segregation.
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Sarah, Indiana

The Indiana Dept of Corrections has held me in solitary for 5 years now because a male guard
aided my escape from prison. He drove me out of the gates to the parking lot where my wife was
waiting to ferry me away. The IDOC and police- and media- glommed onto my sexuality as if [ had
used it as a weapon to seduce an upstanding law enforcement officer into doing my bidding, vilifying
me and painting him as a helpless victim! The former officcr and my wife are now at home after 3
years in prison and 2 years parole, while I am still in isolation indefinitely,

. Instead of policing their own

employees to discourage sexual misconduct, they continually punish me, despite the cruel and inhuman
nature of solitary confinement.

Currently, we have patriarchal executive, legislative, and judicial systems based on fundamentalist
Judeo-Christian ideas of sin and punishment. A restorative justice system would be rooted in universal
compassion and forgiveness. Until then, we'll never see the abolition of the Prison Industrial Complex
and its dehumanizing machinations.

Jenni. California

Initially, [ was convicted for the crime of armed robbery and sentenced to seven years in state
prison. Subsequently, however, that "7 yecars” was extended to an indeterminate term of 104 years-to-
life under the draconian "Three Strikes" law for prison behavior (e.g. weapon possession, assault, etc.) [
have now been incarcerated for over 22 years, including more than 14 years of experience in solitary
confinement at Pelican Bay State Prison and other institutions, and never raped or killed anyone.

As a survivor myself, | can state from personal experience, there is no question that long-term
isolation in prison "control units", under severe punitive conditions, is TORTURE! 1've suffered
beatings, food deprivation, inadequate medical and mental health care, and other forms of inhumane
treatment similar to the abuses described in the case of Madrid v. Gomez, 889 F.Supp. 1146 (N.D. Cal.
1995).

Thanks to that legal victory, due in part to the expert testimony of Dr. Stuart Grassian, [ was
released from the Pelican Bay Security Housing Unit (SHU) in 2003, and my exacerbated mental
illness improved after being provided acute psychiatric care for suicide attempts, post-traumatic stress
symptoms, and Gender Identity Disorder.

Although my current prison circumstances have improved, and I now have the prospect of a
sentence reduction under California‘s newly passed Proposition 36 {(the "Three Strikes Reform Act of
2012"), thousands of other inmates continue to languish in long-term solitary confinement.

Since the Pelican Bay Prisoner Hunger Strike began in 2011, more than 12,000 prisoners in thirteen
different California prisons have participated in intermittent hunger strikes to protest the conditions of
solitary confinement. At least three inmates committed suicide.

On February 2, 2012, inmate Christian Gomez died during a hunger strike at Corcoran, which
houses 1400 in the SHU, and an additional 350 in the Administrative Segregation Unit (ASU).

The continued and expanded use of extended solitary confinement in control units across the United
States, and particularly in California where the courts have found iflegal and inhumane conditions,
violates international human rights law, the Convention Against Torture (CAT), and the Standard
Minimum Rules for the Treatment of Prisoners.

Furthermore, in the case of transgender inmates, the use of non-disciplinary safety concerns or
refusal of unsafe housing unit/cell assignments to justify placement in solitary confinement violates the
Prison Rape Elimination Act of 2003 (PREA) national standards (recently adopted federal regulations,
of the U.S. Department of Justice).
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In conclusion, 1 urge all to please join the struggle to ABOLISH CONTROL UNITS in the
United States, which hold at least 25,000 prisoners in isolation at various supermax prisons, and an
additional 50,000 to 80,000 in restrictive segregation units.

Williams, New York

New York State Department of Corrections has an unfair disciplinary system. A system that is
reactionary and it has become desensitized to the serious repercussions of prolonged solitary
confinement. The practice of handing out massive amounts of Solitary Confinement has a direct effect
on the deterioration of inmates' mental health as well as recidivism.

In the carly 1980's New York State prison population was 33,000 with 32 adult prisons. The
average amount of Solitary Confinement given was 30 days up to 6 months for more serious
misbehavior. Fast forward 18 years later there was approximately 70,000 prisoners and 70 prisons.
Solitary Confinement time increased from 2 months on average to 5 months, and 6.7 % of the prison
population was held in Solitary Confinement.

Today the prison population has decrcased to 55,000 but Solitary Confinement has continued to
increase to 18 months to 2 years as a common minimum. Approximately 4,180 inmates, 7.8 % of the
prison population are currently being held in Solitary Confinement.

As an inmate who has been in Solitary Confinement for 2 and a half years, I know first hand the
psychological and mental health problems caused by massive amounts of box time- Depression,
Schizophrenia, Anti-social Personality Disorder, and other serious mental disorders.

When I first arrived at Southport Correctional facility (a prison that holds solitary confinement
inmates only), I was introduced to the most horrible conditions in my life. The only way | can describe
it is as a physical manifestation of hell. I became very anti-social because if you say the wrong things
you may get feces thrown on you or the C.0.'s may not feed you. Then the depression hit me hard
along with other mental health problems, | no longer felt the desire to live. After a year of trying to get
help, I met a good person that got me into a program. So now I'm getting help for my mental heaith
problems.

Prisoner's Legal Services of New York and disability advocates filed a lawsuit against DOC of
New York on this issue and they won (settled out). The court mandated that all inmates with serious
mental health disorders (Axis I and Axis 1I Diagnoses from the Diagnostic and Statistical Manual of
Mental Disorders, a handbook categorizing mental disorders) be placed in “special programs” called
Residential Mental Health Units (RMHU) and Behavioral Health Units (BHU). The problem with this
is that these programs combined only hold approximately 270 cells. There are numerous inmates with
mental health problems in facilities that have been built solely to house prisoners in Solitary
Confinement and these men are clearly a danger to themselves as well as others, but their not getting
help because these human warehouses are understaffed to the point that it holds about 10 mental health
staff with no mental health doctor on hand.

So where do these inmates end up? Some of the lucky ones get one of these 270 beds in a
program. But the majority end up back on the streets and may struggle with homelessness and drugs
and for the most part end up back in jail. This is how we deal with mental health inmates in New York
State prison system. Is this some kind of sick form of job security? I have to ask, how is it that in the
best country in the world and in a progressive, liberal state, that this is the only method to maintain
order in the prison system? There has to be a better way than putting someone in a human box for 23
hours a day for a year in Solitary Confinement for a positive drug test or up to 24 months for gang
material. New York State has yet to come up with a proactive, cost effective way to deter inmates from
going to Solitary Confinement. [ ask another question- is it in the best interest of D.O.C.'s to take a
proactive approach to helping prisoners become successful when released?

Let's take a look at the U.S. Constitution. The 8th Amendment speaks out against cruel and
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unusual punishment. But now we have to ask, is mental torment in violation of the Amendment? When
the time comes that will be up to the courts to decide. There is another part that will have major
influence on the above decision and it is the 13th Amendment, Section 1 states “Neither slavery nor
involuntary servitude, except as a punishment for crime whereof the party shall have been duly
convicted, shall exist within the United States, or any place subject to their jurisdiction.” The 13th
Amendment limits the rights of prisoners there for giving the state government control over an inmate.
Which makes room for systematic abuse and corruption. All civilized nations must have a form of
justice system. But when the scalcs of Lady Justice have become unbalanced with this abuse and
corruption, then we as a people have to ask- what are we using our justice system for?

Blue FEagle, Colorads
My name is Blue Eagle. 'm a 29 year old Spanish/Lakota Sioux mix. I'm also Bisexual. I'm in

Ad-Seg (Solitary/Lock Down), due to a crime, self-defense, of 1st Degree Assault. The courts ruled
that since 1 injured the guy so severely that I was the guilty party. Regardless of the fact that I'd already
been raped in prison (3 times), and that because of my sexuality, I must have not really been raped at
all. So- I was given 16 years for essentially “defending” mysclf, when the staff would not help me. 1
even was told by the “Housing Captain” and “Case Manager™ to stop trying to teli on people or they'd
see to it that I'd be housed with “sexual predators™ and feel what it is like to truly be “raped.”

I've been in Ad-Seg for over 7 ycars now and don't have any hope of going to “G.P.” anytime
soon, as the Colorado prison system does not have a “P.C.” program for anyone that has more than 5-7
vyears remaining in prison, stating “It's far too expensive to placc inmates in P.C. for extended periods
of time.” This scems stupid to me as it's more expensive to house Ad-Seg inmates. Due to my long-
term placement in Ad-Seg and the lack of proper housing/P.C. programs, I am basically forced to
remain in Ad-Seg for the next 7-15 years, so that [ will be safe from harm and/or death. I've even
developed acute Anxiety, Depression (Bi-polar), and Borderline Personality disorders due to the abuse
and long term placement in Solitary/Ad-Seg.

Miko, Pennsylvania

I’'m currently being housed in the RHU or restricted housing unit. The Hole. When I try to
inquire as to the reason, I am ignored. Originally it was for my “own protection.” On July 3rd I filled
out a form saying | had no enemies and did not fear for my safety. Nothing. A funny thing has
happened thesc last 90 days. We all walk around feeling like we are so self-aware, but get a little
sensory deprivation in your life, and you will see just how superficially you have been living. You also
get to look around and see how other people’s psychosis manifests itself.

The truth is, a too-high percentage of people need mental help. The kind of help that isn’t
avaijlable anymore. Now people are just housed here. They have a block called SNU or special needs
unit, [t’s nothing more than a farce. Another ploy from the prison industrial complex to gain funds from
the state, government coffers. Those that won’t fit on the SNU end up out on other blocks and end up in
the long term RHU.

Conclusion:

It is common for advocacy organizations to only choose “model” prisoners to highlight the
harm caused by solitary confinement. We, however, have chosen to share stories from many prisoners
who are part of Black and Pink, including one who is being disciplined for an escape. Under no
circumstances is it acceptable for the state to torture an individual. The days, weeks, months, years, and
even decades that prisoners spend in solitary confinement is legalized torture ongoing in prisons across
the United States. Black and Pink is not seeking special review of how LGBTQ prisoners are treated in
solitary confinement. The only appropriate action moving forward is to make a short term plan to
eliminate the use of solitary confinement. It is our hope that this committee will release
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recommendations with details on how to effectively shut down all solitary confinement cells. It is an
essential step on the road to healing our larger communities for us to end the harm caused by these
punitive isolation measures.
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to
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Subcommittee on the Constitution, Civil Rights and Human Rights

February 25, 2013
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The California Alliance for Youth and Community Justice (CAYCJ) is a statewide
alliance of organizations and individuals with the mission to drastically reduce
incarceration and improve outcomes for system-involved youth in California.

Organization members of the CAYCJ include policy and legal advocacy groups,
community organizing non-profits, as well as organizations comprised of formerly
incarcerated youth and their families.

We are grateful to the Committee for the opportunity to submit this short statement. Our
collective experience with countless efforts over decades to improve the treatment of
incarcerated youth provides the basis for our testimony.

As a result of our experiences and expertise, we share a common conclusion: The use of
solitary confinement on youth in juvenile and adult facilities should be, and can safely be,
eliminated.

Solitary confinement used to punish young people who are incarcerated is inhumane. It
leads to despair, self-harm and suicide. It damages growth and inflicts psychological
harm. It increases anger and anti-social behavior, and exacerbates the symptoms of
mental disability. It inflicts trauma on youth, the vast majority of whom have suffered
traumatic experiences prior to their incarceration. And there are far more effective
interventions to control chaotic facilities and to redirect youth who have made poor
choices in prison.

In sum, the CAYCJ echoes the well-documented testimony of our colleagues who have
subimnitted statements to this committee calling for the elimination of solitary confinement
on youth in custody. We thank you for the opportunity to lend the collective voice of the
California Alliance for Youth and Community Justice to this call.

Respectfully submitted, David Muhammad and Pat Arthur, Co-Directors of the CAYCJ
on behalf of our members:

Advancement Project

Alliance for Boys and Men of Color
Anti-Recidivism Coalition

California Conference for Equality and Justice
Center for Juvenile Law and Policy

Center on Juvenile and Criminal Justice
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Center for Young Women’s Development
Children's Defense Fund -- California
Communities United for Restorative Youth Justice
Contra Costa County Public Defender

Ella Baker Center

Fathers & Families of San Joaquin

Haywood Burns Institute

Homeboy Industries

Homies Unidos

Human Rights Watch

Immigrant Legal Resource Center
InsideOUT Writers

Justice for Families

National Center for Lesbian Rights

National Center for Youth Law

National Council on Crime and Delinquency
New Roads for New Visions

Office of Restorative Justice, Archdiocese of LA
PICO California

Policy Link

Prison Law Office

Public Counsel Law Center

Santa Cruz Barrios Unidos

7% Generation Peace Warriors

The Mentoring Center

Violence Prevention Coalition of Greater LA
Youth Justice Coalition

Youth Law Center
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Regarding Hearing on:
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Dear Chairman Durbin, Ranking Member Cruz, and Honorable Members of the Subcommittee:

We would like to thank all of you Members of the Subcommittee for following up on
your initial hearings on the use of solitary confinement and your commitment to hold others in
the future. We remain hopeful that federal legislation and guidelines can emerge from these
hearings so that the concerns expressed both at this and the 2012 hearing on solitary confinement
will prompt badly needed yet practical and very doable reforms.

California Prison Focus is a non-profit, grass roots, all volunteer human rights
organization founded in 1991 and dedicated to abolishing the torture of long term solitary
confinement in the state of California and our nation. We have over 23 years experience
interviewing hundreds of prisoners in California SuperMax prisons. We investigate and report
on the processes by which individuals are placed in solitary confinement, and the conditions
prisoners must endure while there.

We refer Members of the Subcommittee to our statement submitted in June of 2012,
which we will not repeat here. Nevertheless, we would like to emphasize a few points and bring
the Members up to date on recent reforms in California that, in our view, are a long way from
resolving the issue of unjust use of solitary confinement here.!

We begin by noting our agreement with you, Senator Durbin, when you say that our
prisons, to the extent that they must exist at all, must be safe for both incarcerated individuals
and staff. We believe, however, that the manner in which prisons are constructed and run bear
ample responsibility for the very problems that solitary confinement is meant to solve.

Beginning with the architectural style of California prisons (i.e., thousands of people locked up
in a huge, unpainted concrete facilities), these Mega-warchouses of human cages set the stage for
an atmosphere of stress, ill treatment, provocation, and degrading treatment by some prison
personnel, creating exactly the kind of inhumane, violence inducing, and unsafe conditions that
we find today. And yet prison officials claim to stem violence and misbehavior by transferring
allegedly dangerous individuals to solitary confinement.

Probably the greatest myth around the use of solitary confinement is that it is reserved
only for the so-called "worst of the worst.” By these words, most people understand that only
people who present a consistent and constant threat of serious harm to other prisoners or staff are
sent to solitary confinement. Our investigations over more than two decades proves without a
shadow of a doubt that this assertion is absolutely and utterly false. Moreover, this falsehood
leads to dramatic negative consequences in terms of inducing mental illness, lost opportunities
for rehabilitation, and wasting scarce resources on high security housing when it could be spent
on prisoner education and re-entry programs that are badly underfunded where they exist at all.

! In California, these units are called Security Housing Units (SHUs). Prisoncrs in SHU are typically locked down
for 22 1/2 to 23 hours a day with very few privileges, no contact visits, no phone calls, and no interaction with other
prisoners. The rest of this statement uses the terms "SHU" and "solitary confinement” as interchangeable, even
though sadly the Secretary of the California Department of Corrections and Rehabilitation (CDCR), Dr. Jeffrey
Beard, will not admit that locking men down in this fashion coustitutes solitary confinement.



184

If not the most dangerous, who goes to SHU? What evidence can land one in solitary
confinement? A recent investigative report noted that many rather innocuous behaviors can lead
to SHU assignment, usually based on bogus claims of prison gang affiliation. We provide a short
summary of some key findings here:?

1. A Christmas card: In the yuletide scason of December 2009, the investigative
services unit at Pleasant Valley State Prison intercepted an outgoing picce of mail
from inmate Sean Dunne, a suspected associate of the Northern Structure prison
gang. Of particular interest to prison officials was the appearance of stars in an
illustration on a Christmas card, which also featured a Santa hat, Hershey's
Kisses, a prominent candy cane, and carol notes. ... An assistant institutional gang
investigator label[ed] each of the "Northern Stars," explain[ed] how they are
symbolic of Dunne's association, and conclude{d] that the card will count as one
source document in his validation.

2. Political books and writing from black sources: Officials from Centinela
State Prison informed inmate Ricky Gray in May 2005 that his possession of
[several books and articles by prison liberation writers] was jeopardizing "the
safety and security of the institution" and represented his "continued association
with the Black Guerilla Family [BGF, a prison gang] and their beliefs.” Most of
the titles mentioned in the report are written by or relate to the experiences of
black prisoners, like the late George Jackson.

3. The huelga bird and the number 14: Former inmate Ernesto Lira was
validated as a Northern Structure gang member on the basis of a drawing which
featured the huelga bird, the number 14, and, again, the "Northern Star.” The
judge ... rulfed] to expunge Lira's gang validation in September 2009, after he had
been released on parole.

4. Newspaper article: According to prison regulations, at least one of the three
items necessary for a gang validation must demonstrate a "direct link" with
another gang member or associate. The gang investigator who prepared inmate
Dietrich Pennington's validation package cites Pennington's possession of a
newspaper clipping from the San Francisco Bay View, an African American
weekly, as evidence of BGF association because it is written by another validated
inmate. In this response to Pennington's legal petition, California Attorney
General Kamala Harris ... argue[d] that his case should be dismissed.

5. Dragon Tumbler: Another item cited in Pennington's validation was a
drinking cup with a dragon etched on it. According to the investigator, the dragon
is "the most common identifying symbol" used by BGF. In Harris' response, she
included a poorly photocopied image of the cup.

2 Jacobs, Ryan. "7 Surprising Items That Get Prisoners Thrown In Solitary.” Mother Jones, Oct. 18, 2012.
Available at http://www.motherjones.com/politics/2012/10/7-surprising-items-get-prisoners-thrown-solitary.
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6. Journal Musings: Pennington’s third questionable validation item was a
notebook, in which he had pondered the oppression of prison life and copied
quotes from black prisoners, like George Jackson.

7. Statements from confidential "informants'': After inmate Ricky Gray was
validated in 2006, a warden asked a staff assistant to review the package. Crucial
statements about Gray actively recruiting other BGF members came from two
confidential informants. When interviewed later, they maintained they did not
know Gray or the officer who purportedly interviewed them.

In addition, interviews with prisoners by Califomia Prison Focus have revealed a very
disturbing pattern about who ends up getting validated as a prison gang affiliate (member or
associate). When prisoners stand up for their rights by submitting official complaints or filing a
lawsuit about their ill treatment, or when prisoners reach out (o others to help those who are in
need of rights protection, suddenly "evidence" appears of "gang activity" to "demonstrate” that
these individuals present a "threat” to the sccurity of the institution.

Importantly, the great majority of the items used to validate prisoners as gang affiliates
are not considered contraband per se, and have been duly ordered and paid for by prisoners and
delivered to them after screening by prison officials. Thus, CDCR willingly and knowingly
allows prisoners to receive books, articles, and Christmas cards which they know they will use
later as evidence of gang affiliation and SHU placement. Even our organization's newsletter,
Prison Focus, was claimed to be evidence of "gang activity” in a prisoner's validation case
because the name George Jackson had appeared in the issue.

One prisoner with a serious health condition began to wonder about the medical doctor
who was treating him. He wrote to the California Medical Board to determine if the rumors he
had heard about the doctor's misconduct were true. If so, he would request the doctor not treat
prisoners. He said that guards told him not to keep looking into the matter as he would probably
otherwise end up in SHU. He persisted. Indeed, the medical doctor in question was under
probation and had four instances of misconduct on his record. Shortly thereafter, the prisoner
was validated as an associate of the Nazi low rider prison gang, even though he is half Jewish.

One prisoner, who was placed in solitary confinement for disciplinary reasons, was
offered a book off the library cart during his time there. Unbeknownst to him, the book had
names written in it from previous lenders. That book was used in part to validate him as a prison
gang member and turn his determinate term into an indeterminate SHU term. He remains in
SHU today.

One prisoner noted in a recent interview that he had never done anything violent to
another person in his life, either inside or outside the prison. Nevertheless, he was placed in
solitary confinement and spent years in Pelican Bay's notorious SHU building where none of the
individual cells have windows. After a period of months, this individual started to show signs of
mental illness including hearing voices, and having thoughts of suicide or cutting himself. He
was transferred then to Corcoran SHU where the cells are about the same size, but at least each
cell has a small window slit that provides a tiny glimpse to the outside world. The isolation,
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however, continues and the small window is not a sufficient difference to prevent much less heal
the mental illness created by long term isolation.® Indeed, our investigations show that many
prisoners do begin to suffer mental illness after being in SHU at Pelican Bay, and the response is
often the same: transfer them to another SHU prison. Such transfers do nothing to relieve the
permanent damage to their psychological and physical well being. This treatment can only be
understood as cruel and unusual.

In short, we believe that the prison gang validation system, which was created to control
and manage prison gangs, has been usurped by prison personnel who want to punish or remove
certain individuals off their yards because they stand up for their rights. In this way, by the time
the hunger strikes started in 2011, some 3,100 alleged gang associates and 1,400 alleged gang
members were placed in solitary confinement on an indeterminate basis.

The strikes brought badly needed attention to the abusive use of solitary confinement and
exposed long term solitary confinement for what it really is: torture. The eourageous and
powerful actions of the prisoners who went on strike even in the face of promised punishment
helped to push CDCR to reconsider its gang management and SHU placement policies. In
addition, representatives of different racial and geographical groups came together in October of
2012 and negotiated an "End of Hostilities" agreement, aimed at reducing violence among
prisoners. Instead of applauding and supporting their initiative, CDCR refused the prisoners'
request to disseminate the agreement and even further punished those individuals who signed it--
a punishment that includes more SHU time.

Some changes that move in the right direction resulted from the hunger strikes. For
example, not all prisoners who have been validated as gang associates are placed automatically
in SHU. Instead, alleged associates must show specific gang related behavior to be placed in
SHU. To date, this new regulation adopted under a pilot program has released some 300+
prisoners from solitary confinement back to the general population.

The difficulty is that thesc same regulations confuse gang behavior and violent or
criminal behavior or activity. We are not arguing in favor of prison gang behavior. We are
arguing that solitary confinement should only be used as a last resort when no other avenues for
temporarily restraining a very dangerous or violent person exist. And then, only for the shortest
amount of time possible. The proposed regulations do not fulfill this objective.

Under the newly proposed regulations, which replace the term "prison gang” with
"Security Threat Group” or STG. any one of the following acts can result in four years or more
in solitary confinement:*

1. STG related tattoo or body marking that is new.

2. Harassment of another person, group, or entity either directly or indirectly through the

use of the mail, telephone or other means.

3. Leading an STG roll call.

* The literature on the ill effects of long term solitary confinement is vast and to long to summarize adequately here.
We refer the committee to the work of Craig Haney. Terry Kupers, and Stuart Grassian, inter alia.

# California Department of Corrections and Rehabilitation "Notice of Change to Regulations,” Number 14-02,
January 31, 2014.
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4. Personal possession of written material including roll call lists, constitution,
organizational structures, training material, etc.

5. Personal possession of mail, notes, greeting cards, or other communication which
include coded or explicit messages evidencing active STG behavior.

6. Proven attempts to commit or someone who conspires to commit the above list of
offenses (1-5).

7. Willfully resisting, delaying, or obstructing any peace officer in the performance of
duties.

Under the newly proposed regulations, any two of the following acts can result in four

years or more in solitary confinement:

8. Active participation in STG roll call’

9. Participating in STG Group Exercise.’®

10. Using hand signs, gestures, handshakes, slogans, distinctive clothing, graffiti which
specifically relate to an STG.

11. Wearing, possessing, using, distributing, displaying, or sclling any clothing, jewelry,
emblems, badges, certified symbols, signs, or other STG items which promote
affiliation in a STG.

12. In possession of artwork, mail, notes, greeting cards, letters or other STG items
clearly depicting certified STG symbols.

13. In possession of photographs that depict STG association. Must include STG
connotations such as insignia, certified symbols, or other validated STG affiliates.

14. In possession of contact information (i.e., addresses, telephone numbers, etc.) for
validated STG affiliates or individuals who have been confirmed to have assisted the
STG in illicit behavior.

Again, we are not saying that the prison should tolerate Security Threat Group behavior.
We are arguing that reaching for solitary confinement as the initial consequence instead of last
resort is not only inappropriate but counterproductive. These new regulations have already led
to terrible consequences. For example, one mother with two sons in prison told us that one of
her sons was validated. She now refuscs to write to her other son for fear that based on receiving
a letter from the same address with which the now validated son corresponds, the second son wil
also get validated as an STG affiliate and also be sent to SHU. Parents and loved ones are now
afraid to send greeting cards, letters of support, etc., because street gangs may be operating near
where they live and such a connection could land their loved one in solitary confinement. Thus,
even these new regulations break down family ties, hinder the support that prisoners vitally need,
and ultimate obstruct and hinder instead of provide and nurture opportunities for rchabilitation
and successful re-entry.

The conclusion that solitary confinement should only be used as a last resort and only for
the most minimal time period possible comes directly from the recommendations of the 2006
report of the bipartisan Commission on Safety and Abuse in America's Prisons.” It was echoed

® A rofl call consists of calling names out loud and prisoners responding.

® For example, doing jumping jacks or push-ups in unison with others.

7 Vera Institute. 2006. "Confronting Confinement," pages 52-61. Available at hitp:/fwww.vera.org/sites/defanlt/
files/resources/downlioads/Confronting_Confinement.pdf
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as well as one of the five core demands of the hunger strikers in 2011 and 2013--a demand for
which they received punishment in the form of longer sentences in solitary confinement. Qur
struggle seeks to fulfill both the spirit and letter of Commission's recommendations. Indeed,
recent examples, including the Tamms Correctional Facility in Illinois and Unit 32 in
Mississippi, have demonstrated that solitary confinement units can be shut down while also
reducing prison violence and increasing safety.8 The mindset of CDCR is that placing people in
SHU keeps prisons safe, while the experience of other states have proven that we need to do the
exact opposite: abolish it.

Abolishing all forms of long term solitary confinement must be our common goal. The
era of the SuperMax lockdown prison, previously upheld as the most modern, high-tech, and
state-of-the-art prison, is over. That model has failed miserably. This type of incarceration
directly violates constitutional and legal prohibitions at the national and international level
against torture, and cruel and unusual punishment. This practice is morally repugnant and flatly
inhumane. We must continue to shut down these prisons. We believe that with the help of
federal legislation and guidelines, federal regulations, and fiscal incentives provided by the
federal government, states can make significant progress toward reducing and ultimately
eliminating the use of solitary confinement.

We remain grateful for your continual efforts to expose the constitutional and human
rights violations caused by assigning prisoners to solitary confinement and keeping them there
for months, years, and even decades. We petition the Subcommittee with the greatest urgency to
work in a bipartisan fashion to end solitary confinement in our country and its torturous effects
on the people who currently endure it.

Sincerely,

Ronald E. Ahnen, PhD
President, California Prison Focus

¥ Kupers, Terry. 2009. "Beyond SuperMax Administrative Segregation: Mississippi’s Experience Rethinking Prison
Classification and Creating Alternative Mental Health Program." Criminal and Justice Behavior,
doi:10.1177/0093854809341938
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Statement of Carmen E. Daugherty, Policy Director, Campaign for Youth Justice
Hearing before the
Senate Committee on the Judiciary
Subcommittee on the Constitution, Civil Rights and Human Rights
"Reassessing Solitary Confinement Ii;
The Human Rights, Fiscal, and Public Safety Consequences”
February 25, 2014

The Campaign for Youth Justice (CFYJ) is a national organization working to end the practice of
trying, sentencing and incarcerating youth in the adult criminal justice system. Every state has laws
that require some youth to be prosecuted in adult criminal court. These policies place thousands of
young people at risk of facing harmful and irreversible consequences, often for minor mistakes.
Despite overwhelming research demonstrating that these policies have failed, statutes that permit
prosecution of youth in the aduit criminaf justice system and place them in adult jails and prisons
still remain on the books and in force.

Youth in Solitary Confinement in Adult lails and Prisons

Researchers estimate that roughly 250,000 youth are prosecuted in the adult criminal justice
system every year and approximately 100,000 youth are held in adult jails and prisons each year.
Although the federal Juvenile Justice and Delinguency Prevention Act {(JIDPA) requires that youth in
the juvenile justice system be removed from adult jails or be sight-and-sound separated from other
adults, these protections do not apply to youth prosecuted in the aduft criminal justice system.

Youth inside adult prisons and jails often experience a variety of dangers. These include physical
and sexual abuse, mental health erosion, and a dearth of drug treatment and educational services,
and more. The widespread consensus among correctional, mental health and juvenile detention
organizations is that adult facilities are simply not equipped to safely detain youth.

One step taken by corrections staff to protect youth from the physical dangers of an aduit
corrections facility is to place them in solitary confinement. But solitary confinement puts youth at
additional risk. In 2012, the American Academy of Child and Adolescent Psychiatry adopted a
policy that states that no child should be placed in solitary confinement,

[t]he potential psychiatric consequences of prolonged solitary confinement are well
recognized and include depression, anxiety and psychosis. Due to their developmental
vulnerability, juvenile offenders are at particular risk of such adverse reactions

p 202.558.3580 © £202.386.9807 « 1220 L Streer NW, Suire 605, Washington, DC 20008
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Statement of Carmen E. Daugherty, Policy Director, Campaign for Youth justice

Hearing before the Senate Committee on the fudiciary

Subcommittee on the Constitution, Civit Rights and Human Rights

"Reassessing Solitary Confinement i The Human Rights, Fiscal, and Public Safety Consequences”
February 25, 2014

Furthermore, the majority of suicides in juvenile correctional facilities occur when the
individual is isolated or in solitary confinement.

The U.S. Department of Justice has stated,

While confining youth to their cells is the easiest method of protecting them from sexual
abuse, such protection comes at a cost. isolation is known to be dangerous to mental
health, especially among youth, Among other things, isolation puts youth at greater risk of
committing suicide.’

The pervasive use of solitary confinement of children in adult facifities is often attributed to the lack
of trained staff, inappropriate programming options for youth, and the staff's inability to effectively
supervise what is usuaily a small population of youth in adult facilities. Thus, it is easier to simply
place them in solitary confinement rather than worry about what can happen to the youth once
outside of the cell. However, adolescent brains are particularly sensitive to the traumatic impact of
physical isolation, and even a short stay in solitary confinement can have a long term traumatic
impact on an adolescent.

Many children who are placed in solitary confinement experience harmful consequences; for some
children this has meant death. Youth in solitary confinement are frequently focked down 23 hours a
day in small cells with no natural light. A young person placed in a sterile, cement cell suffers from
anxiety, paranoia, and the surroundings exacerbate existing mental disorders that put youth at a
high risk of suicide.

Family after family has shared a story with us regarding the unnecessary harm caused to their
young ones when placed in solitary confinement in an adult jait or prison. In 2012, this Committee
received testimony from several parents who lost their children due to suicide after being placed in
solitary confinement for both long and short periods of time.

Recognizing these hazards and choosing to avoid these tragedies, New York state ended the use of
solitary confinement for youth and other vuinerable people. in February 2014, the New York Civil
Liberties Union and the New York State Department of Community Corrections {DOCCS) announced
an unprecedented agreement to reform the way solitary confinement is used in New York State’s
prisons, with the state taking immediate steps to remove youth, pregnant inmates and
developmentally disabled and intellectually challenged prisoners from extreme isofation. With the
agreement, New York State becomes the largest prison system in the United States to prohibit the
use of solitary confinement as a disciplinary measure against prisoners who are younger than 18."
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Statement of Carmen E, Daugherty, Policy Director, Campaign for Youth Justice

Hearing befare the Senate Committee on the judiciary

Subcommittee on the Constitution, Civil Rights and Human Rights

“Reassessing Sofitary Confinement it The Human Rights, Fiscal, and Public Safety Consequences”
February 25, 2014

Complete Removal of Youth from Adult Facilities

When youth are placed with adults in aduit facilities, they are at risk of physical and sexual assauit.
According to the Bureau of Justice Statistics, 21% of all substantiated victims of inmate-on-inmate
sexual violence in jails in 2005, were youth under the age of 18 {surprisingly high since only 1% of
jail inmates are juveniles). Additionally, a recent BJS study stated that two-thirds of youth ages 16
and 17 in aduit jails and prisons who had been victimized reported being victimized more than once
by other inmates and three-quarters were victimized by staff more than once.”

Again, according to the U. S. Department of Justice:

Based on the BJS Deaths in Custody Reporting Program, 2000-2007, 36 under-18 inmates
held in local jails died as a result of suicide {with the number varying from 3 to 7 each year).
The suicide rate of youth in jails was 63.0 per 100,000 under-18 inmates, as compared to
42.1 per 100,000 inmates overal, and 31 per 100,000 inmates aged 18-24. (By contrast, in
the general population, the suicide risk is twice as high for persons aged 18-24 than for
persons under 18.) The suicide rate of youth was approximately six times as high in jails
than among 15~ to 19-year-olds in the U.S. resident population with a comparable gender
distribution (10.4 per 100,000 in 2007}."

Professional Association Positions

lailers and Corrections officials are faced with a “no win” situation when youth are placed in aduit
facilities: they simply can't keep youth safe and segregating youth in isoiation/solitary confinement
creates a different, but equally harmful result. All of the major national stakeholder associations
that deal with juvenile or adult detention or corrections such as American Correctional Association,
Council of Juvenile Correctional Administrators, National Juvenile Detention Association, and the
American Jail Association have policies on this issue.

The American Correctional Association’s policy states that, “The ACA supports separate housing and
special programming for youths under the age of majority who are transferred or sentenced to
adult criminal jurisdiction. [The ACA supports] placing people under the age of majority who are
detained or sentenced as adults in an appropriate juvenile detention/correctional system or
youthful offender system distinct from the adult system.”

The Council of Juvenile Correctional Administrators’ policy states that, “The juvenile justice system
is the most appropriate system to hold youths accountable and receive age-appropriate and
effective treatment and rehabilitation opportunities.”

Additionally, prominent national associations agree that placing youth in adult facilities is
inappropriate and harmful. For example, the National Association of Counties states, “it is harmful
to public safety, as well as young offenders, to confine youth in adult jails, where they are eight
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Statement of Carmen E. Daugherty, Policy Director, Campaign for Youth Justice

Hearing befare the Senate Committee on the Judiciary

Subcommittee on the Constitution, Civil Rights and Human Rights

"Reassessing Safitary Confinement !i: The Human Rights, Fiscal, and Public Safety Consequences”
February 25, 2014

times more likely to commit suicide, five times more likely to be sexually assauited, and, upon
release, much more likely to re-offend than youth in juvenile detention. NACo supports the reform
of state laws that inappropriately send far too many youth under the age of 18, including first-time
and non-violent offenders into the adult criminal justice system.”

Prison Rape Efimination Act

Ten year ago, Congress unanimously passed the Prison Rape Elimination Act {PREA} to stop sexual
violence behind bars, and one of its main concerns was the risk youth face when housed in aduit
jails and prisons. The National Prison Rape Efimination Commission {(NPREC), established by the
Prison Rape Elimination Act {PREA) in 2003, found that “more than any other group of incarcerated
persons, youth incarcerated with adults are probably at the highest risk for sexual abuse” and said
that youth must be housed apart from adults.

For the adult facility standards, the Department adopted a new standard, the Youthful Inmate
Standard (§115.14}, to protect youth from sexual abuse by limiting contact between youth and
adults in adult facilities through three specific requirements:

1. Banning the housing of youth in the general adult population.

2. Prohibiting contact between youth and aduits in common areas, and ensuring youth are
constantly supervised by staff.

3. Limiting the use of isolation which causes or exacerbates mental health problems for youth.

The regulations go a long way in addressing one of the major human rights violations occurring in
the United States today. However, in the effort to eliminate sexual violence behind bars, the
standards unfortunately promote another dangerous practice: solitary confinement for youth in
adult jails and prisons. PREA regulations do not prohibit solitary confinement or isolation; it only
encourages the limited use of this practice. While the purpose of PREA is to protect incarcerated
individuals from unfair, unjust, and unconscionable treatment, Congress did not intend for the
Department to rely on one dangerous practice in an attempt to eliminate another.

Recommendations

Today, we have the benefit of research about the impact of sending kids to the adult criminal
justice system that tells us that the vast majority of youth are better served in the juvenile justice
system. We now know that youth placed in the adult system are more likely to reoffend, reoffend
more frequently, and commit more serious offenses. A 2007 U.S. Centers for Disease Control report
found that laws that charge juveniles as adults are counterproductive to reducing juvenile violence
and enhancing public safety and “do more harm than good.”” in 2008, the Department of Justice’s
Office of Juvenile Justice and Delinquency Prevention released a research bulletin which mirrored
those in the CDC report: laws that make it easier to transfer youth to the adult criminal court
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Hearing before the Senate Committee on the Judiciary

Subcomnmittee on the Constitution, Civil Rights and Human Rights

"Reassessing Solitary Confinement 1i: The Human Rights, Fiscal, and Public Safety Consequences”
February 25, 2014

system have little or no general deterrent effect, meaning they do not prevent youth from engaging
in criminal behavior."”

Over the last decade, we have also learned a tremendous amount about what works to prevent and
reduce juvenile delinquency. From the growing body of research on child and youth development,
the development of the adolescent brain, and effective programs and practice, we now have more
evidence about what works in turning these young lives around and correcting their behavior than
we did a decade ago.

In the past eight years, state policymakers have appeared to be less devoted to “tough on crime”
policies, choosing to substitute them with policies that are instead “smart on crime.” Given the
breadth and scope of the changes, these trends are not short-term anomalies but evidence of a
long-term restructuring of the juvenile justice system. in the past eight years, nearly thirty states
have changed their state policies. These changes are occurring in all regions of the country
spearheaded by state and local officials of both major parties and supported by a bipartisan group
of governors.”

Despite the trends towards keeping kids out of the adult criminal justice system, there are still too
many kids placed in aduit jails and prisons without proper care, mental heaith services, educational
services, or opportunities for rehabilitation. Solitary confinement of these youth have been used as
a tool to prevent them from being harmed by others, however, it has had the opposite effect. Youth
in solitary have a higher risk of suicide. Youth with mental heaith disorders see their symptoms
exacerbated when placed in a cell for upwards for 23 hours a day. The psychological effects are
often irreversible.

The vast majority of these youth will be back in the communities and we must ask, at what cost?
incarcerating youth in aduit jails and prisons and holding them in solitary confinement is the most
expensive option that consistently produces the worst results. These harsh measures do more harm
than good and cost the community much more in real dolfars in incarceration costs and future
crime.

Fartunately, public opinion overwhelming supports major policy reforms to remove youth from
automatic prosecution in adult criminal court and placement in adult jails and prisons. in a recent
poll conducted by GBA Strategies, it was found that the public supports independent oversight to
ensure youth are protected from abuse while in state or local custody {84%); and the public rejects
placement of youth in aduit jails and prisons {69%).
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“Reassessing Solitary Canfinement H: The Human Rights, Fiscal, and Pubtic Safety Consequences”
February 25, 2014

Therefore, | urge the committee to:

{1) Update the Juvenile Justice & Delinquency Prevention Act {JIDPA} to ban the placement of youth
in adult jails and adult prisons;

{2) Restore federal juvenile justice block grants for states and localities to incentivize their use of
best practices and evidence-based approaches that rely on the least restrictive setting for youth in
conflict with the law;

(3) Support increased federal oversight, monitoring, transparency, and funding for alternatives for
solitary confinement by requiring Federal, state, and local prisons, jails, detention centers, and
juvenile facilities to report to the Bureau of Justice Statistics who is held in solitary confinement and
for what reason and how long, as well as the impact of the practice on cost, facility safety, incidents

of seff-harm, and recidivism.

{4) Hold a hearing to monitor the progress of PREA implementation, including the Youthfu! iInmate
Standard after the May 15" Governor certification of compliance deadline;

(5} Ensure that the U.S. Department of Justice provide concrete recommendations and best
practices on implementing PREA’s Youthful inmate Standard with an emphasis on eliminating the
use of sofitary confinement; and

(6) Call for rufemaking by the U.S. Department of Justice to create the development of smart,
humane and evidence-based national best practices and regulations that will limit the use of all

forms of isolation and solitary confinement.

Thank you again for holding today’s hearing and focusing on such a critically important issue.

' National Standards to Prevent, Detect, and Respond to Prison Rape, 28 CFR Part 115 {2012).

¥ NYCLU Lowsuit Secures Historic Reforms to Sofitary Confinement,” at http://www.nyclu.org/node/4783 (Feb. 2014}

i Beck, A, Berzofsky, M., (2012, May}. Sexua! Victimization in Prisons and lails Reported by Inmates, 2011~12, Washington,
DC: U.5. Department of justice, Office of Justice Programs, Bureau of Justice Statistics.

" National Standards to Prevent, Detect, and Respond to Prison Rape, 28 CFR Part 115 {2012).

¥ Department of Health and Human Services, Centers for Disease Contral and Prevention, Effects on Violence of Laws and
Policies Facilitating the Transfer of Youth of From the juvenile to Adult Justice System p. 8 {2007}

"' Richard E. Redding, Juvenile transfer laws: An effective deterrent to delinguency? {Washington, D.C.. U.S. Department of
Justice, Office of justice Programs, Office of Juvenile Justice and Delinquency Prevention} {June 2010)

' Daugherty, Carmen {2013). State Trends. Legislative Victories from 2011-2013 Removing Youth from the Aduit Criminal Justice
System, Washington, DC: Campaign for Youth Justice,



195

Testimony of the Center for Children’s Law and Policy
for the Subcommittee on the Constitution, Civil Rights, and Human Rights
of the Senate Judiciary Committee

February 21, 2014
Chairman Durbin and Members of the Subcommittee:

We submit this testimony on behalf of the Center for Children’s Law and Policy (CCLP),
a national public interest law and policy organization located in Washington, DC. The Center
works to reform juvenile justice and other systems that affect troubled and at-risk children and to
protect the rights of children in those systems. Our staff members have decades of experience
working to remedy dangerous conditions of confinement — including the misuse of solitary
confinement (also described in this testimony as “isolation” and “room confinement™) — in
facilities that house youth. We have done so through training, technical assistance, administrative
and legislative advocacy, litigation, research, writing, public education, and media advocacy.

The Center is widely recognized for our expertise on issues related to conditions of
confinement of youth. We drafted the extensive Juvenile Detention Facility Standards used by
the Annie E. Casey Foundation in its Juvenile Detention Alternatives Initiative (JDAI), which
operates in more than 200 sites across the country. We have advised various federal agencies, the
National Prison Rape Elimination Commission, and many state and local governments on
strategies to improve conditions of juvenile confinement. For example, we recently worked with
legislatively established task forces in Louisiana and Mississippi to draft licensing standards for
Jjuvenile detention facilities in each of those states. We have also written about unsafe juvenile
conditions in professional and lay publications.

We appreciate the opportunity to contribute to the Subcommittee’s review of solitary
confinement in U.S. prisons, jails, and detention centers. We submit testimony to address three
important questions related to the solitary confinement of children in the juvenile and adult
criminal justice systems:

(I) How does solitary confinement harm young people?

(2) Why do some juvenile facility administrators and staff rely heavily on solitary
confinement, while others use it rarely or do not use it at ail?

(3) What are the most effective ways of reducing and eliminating the inappropriate and
excessive usc of solitary confinement of children?

wisaw, ool org
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Our answers reflect our observations of the solitary confinement of youth in dozens of
facilities throughout the country, as well as our efforts to support laws, policies, and practices to
reduce its use.

I. How does solitary confinement harm young people?

Administrators and staff charged with supervising youth in the juvenile justice system
have a fundamental responsibility to ensure the safety and security of the youth in their care. The
inappropriate and excessive use of solitary confinement not only undermines that goal, but can
result in psychological harm and emotional trauma to youth. In some cases, it has led to serious
injury and death. Inappropriate and excessive isolation violate youth’s rights to be free from
unnecessary restraint and to be protected from harm while incarcerated. In addition, facilities
often fail to provide due process to youth subjected to isolation as a sanction. Frequently, youth
are denied access to legally-required education and other rehabilitative programming while
isolated. Furthermore, isolating youth with disabilities can also constitute a denial of their federal
rights to equal opportunities. In sum, the use of solitary confinement can harm youth’s physical
and mental health, violate their legally protected rights, and derail the rehabilitative goals upon
which the juvenile justice system stands.

When we refer to the “inappropriate” use of isolation, we are referring to its use in
situations when a youth does not present a serious risk of imminent harm to the youth or others.
“Excessive” isolation refers to its use beyond the amount of time necessary for the youth to
regain self-control and no longer pose a threat to self or others. These definitions recognize that
it may be necessary to briefly isolate youth in certain situations. For example, if a youth is in a fit
of rage because of bad news from home, or has gotten into a violent physical confrontation with
another youth, it may be necessary to put that youth into his room by himself until he can gain
self-control, for his own protection as well as the safety of others in the facility.

Some facilities also use room confinement as a sanction for violating facility rules. In
these situations, staff are not using room confinement to control immediate acting out behavior.
They are using room confinement solely as a form of punishment. It is the Center’s opinion that
solitary room confinement is never appropriate as a punishment or disciplinary sanction.

It is our experience, though, that some facilities use solitary confinement in a broad
range of circumstances. Facilities may refer to the practice by a variety of names, including
“isolation,” “segregation,” “medical quarantine,” “seclusion,” “protective custody,” “room time,
“room confinement,” and many others. Whatever they are called, we are concerned about the use
of these practices whenever they are not necessary to protect youth and those around them from
imminent harm. One needs to look no further than recent investigations by the Special Litigation
Section of the U.S. Department of Justice’s Civil Rights Division to find numerous examples of
the inappropriate and excessive use of solitary confinement:

¢, ]
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e At the Oakley and Columbia Training Schools in Mississippi, staff punished girls for
acting out or being suicidal by stripping them naked and placing them in a cell called the
“dark room,” a locked, windowless isolation cell cleared of everything but a drain in the
floor that served as a toitet.”

o At the Indiana Juvenile Correctional Facility, staff isolated youth for consecutive periods
of up to 53 days — long stays that the Justice Department characterized as “short-sighted
way[s] to control behavior” that “serve[d] no rehabilitative purpose"’2

e At the W.J. Maxey Training School in Michigan, staff regularly placed youth with severe
mental illnesses in the facility’s isolation unit because of inadequate staffing and
resources to meet youth’s needs — a practice that the Justice Department characterized as
equivalent to “punish[ing youth] for their disability.™

Our experiences in dozens of facilities around the country eonfirm that these incidents are
not unique. For example, our Executive Director, Mark Soler, suceessfully litigated against the
South Dakota State Training School, which routinely relied on a combination of pepper spray,
groups of black-helmeted staff, and extended periods of isolation to manage even minor youth
misbehavior. That training school has since been closed. However, we continue to see examples
of facilities that use solitary confinement in inappropriate and excessive ways.

Other recent examples include the lowa Juvenile Home, a state-operated facility that
houses children in need of supervision and adjudicated youth. The facility held hundreds of
youth in isolation between 2011 and 2012, according to an internal [owa Department of Human
Services report.* An investigation by Disabilities Rights lowa, the federally-funded protection
and advocacy organization for people with disabilities in Iowa, revealed that in November 2012,
the faeility held three girls in extended solitary confinement. The rooms in which youth were
confined consisted of walls and floors of concrete, with only a raised platform for a bed and a
thin mattress to sleep on at night. Two of the girls remained in isolation for approximately two
months. The facility held the third girl in isolation for almost one year, allowing her out only one
hour per day for hygiene and exercise. Two of the three girls received no education during their
stays in isolation.’

! Findings Letter from Ralph F. Boyd, Jr., Assistant Attorney General, U.S. Department of Justice, Civil Rights
Division, to Ronnie Musgrove, Governor, State of Mississippi (June 19, 2003), available at
hitpr/fwww justice. gov/crt/about/spl/documents/oak _colu miss_findinglet.pdf.
* Findings Letter from Thomas E. Perez, Assistant Attorney General, U.S, Department of Justice, Civil Rights
Division, to Mitch Daniels, Governor, State of Indiana (Jan. 29, 2010), available at
hitp://www.justice. gov/ert/about/spl/documents/Indianapolis findlet_01-29-10.pdf.
’ Findings Letter from R. Alexander Acosta, Assistant Attorney General, U.S. Department of Justice, Civil Rights
Division, to Jennifer M. Granholm, Governor, State of Michigan (Apr. 19, 2004), available at
http://www . justice. gov/crt/about/spl/documents/granholm_findinglet.pdf.
# Clark Kauffman, Register Investigation: Youths Isolated and ‘forgotten’ ar the lowa Juvenile Home, THE DES
MOINES REGISTER, Jul. 21, 2013, http://www.desmolinesregister.com/viewart/D2/201 3072 1/NEWS/
53072 10045/Register-Investigation- Youths-Isolated-forgotien-lowa-Juvenile-Home.

Id.
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In December 2013, the U.S. District Court in New Jersey approved a settlement of a
lawsuit by plaintiffs Troy D. and O’Neill S. against the New Jersey Juvenile Justice Commission
and its health care providers.® The plaintiffs asserted that during their solitary confinement for
178 days and 55 days, respectively, they often had no access to education, treatment or other
therapeutic support. Despite noted diagnoses of serious mental health issues upon intake, Troy D.
received almost no individual therapy, never received group therapy, and was denied the
opportunity to speak with the psychiatrist about his medications. They were frequently denied
personal possessions and proper clothing, nutrition and medical care, and were allowed no
physical recreation or exercise or other interaction with their peers. Staff told them that if they
continued their requests for mental health care or other services, their stays in room confinement
would be extended.”

The misuse of solitary confinement in facilities that house youth is particularly
troublesome for three primary reasons. First, isolation poses serious safety risks for children,
ineluding increased opportunities to engage in self-harm and suicide, and re-traumatizing youth
who were previously victimized. A February 2009 report from the Department of Justice’s
Office of Juvenile Justice and Delinquency Prevention described a “strong relationship between
Jjuvenile suicide and room confinement.” The study, which reviewed 110 suicides of children in
Jjuvenile facilities, found that approximately half of the victims were on room confinement status
at the time of their death.® The Justice Department rciterated these safety concerns in its
comments accompanying the Prison Rape Elimination Act standards, stating that “long periods
of isolation have negative and, at times, dangerous consequences for confined youth.””

The Attorney General’s Task Force on Children Exposed to Violence made similar
observations in a 2012 report, acknowledging that, “detention facilities and the justice system,
through their routine practices, can bring additional harm to already traumatized youth. For
example, the use of solitary confinement, isolation, and improper restraints can have devastating
effects on these youth. Detention facilities must maintain safety without relying on practices that
are dangerous and that compromise the mental and physical well-being of the youth in their
care.”'® The report further stated, “[nJowhere is the damaging impact of incarceration on
vulnerable children more obvious than when it involves solitary confinement.”"!

Second, isolation has particularly negative consequences for youth with mental health
needs — youth who are disproportionately represented in the juvenile justice system. In one study,
70% of youth entering juvenile detention met the criteria for a mental health disorder, with 27%

¢ Juvenile Law Center, “Juvenile Law Center Negotiates Final Settlement of Civil Rights Lawsuit Challenging
Solitary Confinement of 2 Boys in Custody of NJ Juvenile Justice Commission,” htppy//www. ile.org/blog/iuvenile-
law-center-negotiates-final-sertlement-civil-rights-lawsuit-challensing-solitary-confi (accessed Feb. 20, 2014, 11:42
AM).
"1d.; T.D. and O.S. v. Mickens et al., (D.N.J,, Civil Ac. No.1:10-¢v-02902-JEI-AMD), Second Amended Complaint
(filed Dec. 14, 2011) 1-3.
¥ Lindsay M. Hayes, Juvenile Suicide in Confinement: A National Survey, Office of Juvenile Justice and
Delinquency Prevention (February 2009).
® U.S. Department of Justice, National Standards to Prevent, Detect, and Respond to Prison Rape 96 (May 16,
2012), available at hitp://www.0ip.usdoj.goviprograms/pdfs/prea_final rule.pdf.
" Robert L. Listenbee, Jr., Report of the Attorney General's National Task Force on Children Exposed to Violence
&Dec. 12,2012) 175, 178 {footnotes omitted).

Id.
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of detained youth having a disorder severe enough to require immediate treatment.'” The use of
isolation only exacerbates those conditions. For this reason, many mental health associations
advocate against its use. For example, the American Academy of Child and Adolescent
Psychiatry opposes the use of solitary confinement in correctional facilities for youth, noting that
children are “at a particular risk of . . . adverse reactions” including depression, anxiety,
psychosis, and suicide.”® Similarly, the American Psychiatric Association has stated that
“[c]hildren should not be subjected to isolation, which is a form of punishment that is likely to
produce lasting psychiatric symptoms.”14 Thus, the effects of solitary confinement nin counter to
a key goal of juvenile justice systems: to provide rehabilitation to youth in their care.

Third, the use of isolation undercuts the primary goal of facility administrators and staff
who cmploy it: preserving the safety and security of an institution. A study from the Archives of
Psychiatric Nursing noted that a majority of researchers who had studied the effect of isolation
and restraint on youth concluded that the practices were “detrimental and anxicty producing to
children, and can actually have the paradoxical effect of being a negative reinforcer that
increases misbehavior.”'” Relying on isolation as a behavior management tool ignores the
existence of less restrictive and more effective altcrnatives to keeping youth and staff safe.

Isolation of youth alone in a locked room or other space where they are not free to leave
violates numerous rights of incarcerated children when that isolation is not necessary to prevent
imminent risk of harm to the youth or others. First, youth have a right to be free from unsafe
conditions of confinement and undue restraint.’® As we outline above, youth placed alone in
locked rooms are in danger both because of the trauma such sensory deprivation may cause and
because of the retraumatizing effect it may have on youth who were previously subjected to
abusive isolation. Insufficiently supervised solitary confinement is also unsafe because youth
may engage in sclf-harm, and including attempted suicide. Youth are entitled to humane
conditions of confinement, and officials must not place confined individuals in conditions that
threaten to cause futurc harm.'’ Leaving a youth alone without human interaction and engaging
activity is inhumane, and may lead to deterioration of the youth’s mental health.

In our experience, some juvenile justice facilities do not provide sufficient opportunity
for youth to tell their side of the story or bring witnesses to spcak on their behalf before they are
placed in disciplinary room confinement. Others do not provide an opportunity to appeal

2 Jennie L. Shufelt & Joseph J. Cocozza, Youth with Mental Health Disorders in the Juvenile Justice System:
Results from a Multi-State Prevalence Study (Nat’l Ctr. for Mental Health & Juvenile Justice, Delmar, N.Y.), June
2006, at 2.

"* American Academy of Child and Adolescent Psychiatry, Juvenile Justice Reform Committee, Solitary
Confinement of Juvenile Offenders (Apr. 2012), available at
http:/www.aacap.org/esiroot/policy_statements/solitary_confinement_of juvenile offenders.

" Press Release, American Psychiatric Association, Incarcerated Juveniles Belong in Juvenile Facilities (Feb. 27,
2009), available at
http./'www.psveh.oreg/MainMenw/Newsroom/NewsReleases/2009NewsReleases/Incarceratedjuveniles.aspx.

!> Wanda K. Mohr et al., A Restrainr on Restrainis: The Need 1o Reconsider the Use of Restricrive Interventions, 12
ARCHIVES OF PSYCHIATRIC NURSING 95, 103 (1998) (citations omitted).

'“U.S. Const. Am. 8, 14; Youngherg v. Romeo, 457 U.S. 307, 316-319 (1982).

7 U.S. Const. Am. 3, 14; Farmer v. Brennan, 511 U.S. 825, 832 (1994); Helling v. McKinney, 509 U S. 25, 33-35
(19933,
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decisions subjecting them to solitary confincment. Where facilities do not provide these
opportunitics, they also violate youth’s rights to procedural due process. 18

We have also observed that youth in solitary room confinement rarely receive adequate
education while confined alone. Facilitics will often provide a packet of written work for the
youth, with little or no instruction to help the youth complete the work or feedback once the
work is done. Such practices violate youths’ rights under state education laws, and, where youth
have disabilities, their federal rights under the Individuals with Disabilities Education Act and
Americans with Disabilities Act (ADA) as well.’® Furthermore, under Title If of the ADA,
facilities must ensurc that their services, programs, and activities do not discriminate against
qualified youth with disabilities.” When facilities fail to consider and implement reasonable
modifications that would prevent qualified youth with disabilities from being placed in
disciplinary room confinement because of their disability-related behaviors, they further violate
youths’ rights under the ADA.*'

1I. Why do some juvenile facility administrators and staff rely heavily on solitary
confinement, while others use it rarely or do not use it at all?

Our experiences with secure facilities confirm that the inappropriate and excessive usc of
solitary confinement of children is widespread. Our experiences also confirm that the misuse of
solitary confinement usually stems from a discrete set of problems:

¢ Inadequate staff training on effective de-escalation techniques. In almost every
Jurisdiction, staff members receive some type of training on techniques for physically
managing disruptive or confrontational behavior, However, those training curricula vary
widely and are often weighted heavily toward the usc physical restraints and holds, not
verbal de-escalation and erisis management. Without adequate training, staff lack the
skills to respond to situations without resorting to restrictive interventions such as
solitary confinement.

e Policies that do not limit the use of isolation to short periods and situations that
immediately threaten the safety of youth or others. In our experience, staff tend to
gravitate toward the most restrictive intervention available to them when confronted
with disruptive behavior. When facility administrators do not place clear limits on the
use of solitary confinement, staff will often view it as the “go-to” intervention, even for
minor misconduct. Once a child is in isolation, staff do not take care to release the child
as soon as the child calms down.

» Insufficient numbers of direct care staff to adequately supervise youth. In facilities
that are overcrowded, or that suffer from staffing shortages, staff are under cnormous
pressure to keep the peace at all costs. In such situations, staff members feel compelled

¥ U.S. Const. Am. 14.

20 U.S.C. § 1400(d)(1)(A); 20 U.S.C. § 1415(k); 34 C.F.R. §§ 300.101-102, § 300.324 (D).

2 Americans with Disabilities Act, Title 11, 42 U.S.C. § 12132; Pa. Dep't of Corr. v. Yeskey, 524 U.S. 206, 210
(1998); Lee v. City of Los Angeles, 250 F.3d 668, 691 (9th Cir. 2001),

28 C.F.R. § 35.130.
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to react immediately with force to minor misbehavior, out of fear that a small
disturbance will become more widespread. Staff who are pulled in too many directions
lack the opportunity to interact in meaningful ways with youth, to hear about their
problems, and to detect conflict or unrest before it escalates into a serious incident.
Moreover, staff in under-resourced facilities often feel that they must isolate youth with
the highest needs, such as youth at risk of victimization by other youth and children with
mental health disorders, because staff cannot provide them with adequate supervision.

s Too few qualified mental health professionals to meet youths’ needs. Although
youth with mental health needs are overrepresented in secure facilities, many officials
and agency administrators do not or cannot employ sufficient numbers of qualified
mental health professionals. Without regular access to mental health professionals,
children with emotional disorders often deteriorate markedly. This prompts staff to rely
on solitary confinement as a response to acting out behavior, which can further
exacerbate youths’ mental health conditions.

s A failure to incorporate mental health staff in interventions for youth who present
challenging behavior. Secure juvenile justice facilities should not house children with
serious mental health disorders. Those children should be served in mental health
facilities that can meet their needs. However, mental health professionals can help craft
behavior management programs for youth with less serious mental health needs that
may make a stay in a secure facility particularly challenging. In our experience, facility
managers often fail to set up opportunities for staff and mental health professionals to
collaborate in this way.

s Poorly designed behavioral management programs. Research shows that
acknowledging and rewarding compliance is a more powerful tool to change behavior
than the use of sanctions alone. Nevertheless, many facility administrators employ
behavior management systems focused solely on punishments. Others rely on systems
that do not apply sanctions and rewards in a consistent manner, which undercuts the
goal of ensuring compliance with facility rules.

¢ Few activities to keep youth busy. Fights in secure facilities often emcrge when youth
are bored, and many facilities lack programming beyond school, television, and gym
time. Without a range of engaging activities, youth may resort to horseplay and other
bechavior that can lead them to conflicts and ultimately to solitary confinement.

III.  What are the most effective ways of reducing and eliminating the inappropriate and
excessive use of solitary confinement of children in secure facilities?

Although many facility administrators and staff rely excessively on isolation of children,
certain strategies can dramatically reduce or eliminate its use.

First, staff should receive regular, comprehensive training on effective de-escalation
techniques. High quality staff training curricula, such as Safe Crisis Management, focus heavily
on topics such as verbal de-escalation of confrontations, crisis intervention, and adoleseent
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development. Trainings such as these are essential to build staff members’ skills to manage
incidents without resorting to solitary confinement or other restrictive interventions.

Second, officials should place clear limits on the use of solitary confinement of children.
Federal regulations governing the use of isolation already exist for psychiatric treatment facilities
and “non-medical community-based facilities for children and youth” that receive federal
funding‘22 The rules, promulgated by the Department of Health and Human Services under the
Children’s Health Act of 2000, reflect the consensus of professionals and experts from the
medical and mental health care communities. Unfortunately, they do not extend to juvenile
detention and correctional facilities, despite the fact that substantial numbers of mentally ill
youth are housed in those facilitics.

Third, officials should devote more resources to increasing the number of direct care staff
and qualified mental health professionals, and to enhance structured programming and positive
behavior management. As described above, the use of solitary confinement often stems from
situations that could have been prevented through increasing supervision, keeping youth engaged
in activity, incentivizing appropriate behavior and providing opportunities for treatment.

Finally, officials should cnsure that therc is independent monitoring of facilities that
house youth. Independent monitoring systems are entities that are fully autonomous and that
have sufficient authority and resources to investigate and remedy harmful conditions. We have
recommended various models of independent monitoring in our work to improve conditions of
confinement, including independent ombudsmen, state juvenile justice monitoring units, cabinet-
level Offices of the Child Advocate, public defenders based insidc juvenile facilities,
involvement of Protection and Advocacy offices in juvenile justice, and teams of juvenile justice,
medical, mental health, and education professionals and representatives of the community.”

Many juvenile justice facilities and agencies have followed these strategies and
eliminated or substantially reduced the use of solitary confinement. A 2012 report noted that
facilitics participating in the Council of Juvenile Correctional Administrators’ Performance-
based Standards (PbS) program had cut in half the amount of time that youth spent in isolation
and room confinement from 2008 to 2012.** Facilities that participate in PbS work to monitor
and improve conditions for incarcerated youth using national standards, data collection, outcome
measures, and continual self-assessment.

Some agencies, such as the Commonwealth of Massachusetts Department of Youth
Services (DYS), have been so suceessful in adopting these strategies that they have all but
eliminated the use of solitary confinement. DY S officials prohibit the use of room confinement
as a form of discipline.” The agency does permit limited periods of isolation when a youth

224 C.F.R. §§ 483.352-483.376.

* For an overview of models of independent monitoring systems, see Center for Children’s Law and Policy, Fact
Sheet: Independent Monitoring Systems for Juvenile Facilities (Apr. 9, 2010), available at

http://www cclp.orgidocuments/Conditions/IM.pdf.

“PbS Learning Institute, Reducing Isolation and Room Confinement 2 (Sept. 2012), available at
http://pbstandards.org/uploads/documents/PbS Reducing Isolation Room_ Confinemnent 201209.pdf.

% Massachusetts Department of Youth Services, Policy #03.03.01(a): Involuntary Room Confinement 1 (Mar. 15,
2013), available ar http://www.mass.gov/colths/docs/dys/policies/030301 -involuntary-room-confine.doe.
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exhibits dangerous and disruptive behavior and less restrictive alternatives to control the
behavior have failed.*® However, staff must obtain authorization from agency administrators to
use isolation for periods longer than 15 minutes, and staff must secure approvals from more
senior officials outside of the facility as the requested time increases.”” DYS leadership has
shown that this policy, when combined with training on de-escalation techniques, a strong
behavior management program, adequatc numbers of direct care and mental health staff, and
careful facility oversight, has meant that facilities are able to avoid use of solitary confinement
for discipline and limit the time necessary for isolation when youth are out of control. In data
reported in 2013, facilities rarely used isolation for more than 2 hours.”®

Conclusion

Unfortunately, the inappropriate and excessive solitary confinement of children is not a
new phenomenon. In 1970, a federal judge in New York held that confining a 14-year-old girl in
a6’ x 9" room for 24 hours a day for two weeks violated the Eighth Amendment’s prohibition on
cruel and unusual punishment.zg More than 40 years later, we are still a long way from
eradicating this dangerous and ineffective practice.

We urge the Subcommittee to develop ways to support the interventions described above,
which can dramatically reduce the solitary confinement of children. We are ready to assist with
your efforts in any way that we can.

Sincerely,

’lf S
/ ks DL
Mark Soler

Executive Director
Center for Children’s Law and Policy

Dan Y. sémuy

Dana Shoenberg
Deputy Director
Center for Children’s Law and Policy

* 1.

7 1d. at 5-6.

% Presentation of Nancy Carter, Director of Residential Operations, Massachusetts Department of Youth Services,
Juvenile Detention Alternatives Initiative Intersite Conference, April 18, 2013.

¥ Lollis v. New York State Department of Social Services, 322 F. Supp. 473 (S.D.N.Y. 1970).
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Reassessing Solitary Confinement Ii:
The Human Rights, Fiscal, and Public Safety Consequences

Hearing Before the Senate ludiciary Subcommittee on the
Constitution, Civil Rights, and Human Rights
February 25, 2014

Statement of the Center for Constitutional Rights

Chairman Durbin and Members of the Subcommittee:

The Center for Constitutional Rights {CCR) would like to thank Chairman Dick Durbin and Members of
the Subcommittee for holding this important follow-up hearing on the human rights, fiscal, and public safety
consequences of solitary confinement in US prisons, jails, and detention centers. The June 2012 hearing
before the Subcommittee was a critical step in raising national consciousness about this important human
rights issue. We sincerely hope that this follow-up hearing will result in a fundamental reassessment of the
widespread use of solitary confinement in the United States, and serve as a catalyst to end the brutalizing use
of isolation for unconscionable periods of time in U.S. prisons, jails, and detention centers.

CCR submitted a lengthy statement® at the June 2012 hearing that addressed some of the human
rights and constitutional implications of solitary confinement, and the kind of proionged solitary confinement
that our clients at the notorious Pelican Bay Security Housing Unit in California are suffering in particular. We
refer the Subcommittee back to that Statement. Here, we would like to briefly apprise the Subcommittee of
developments in California since the last hearing. While this update focuses on California, it highlights the need
for swift and meaningful Congressional action to limit the use of solitary confinement across the country.

Like prisoners placed in isolation units around the country, prisoners at the Pelican Bay SHU are
confined to windowless cells for between 22% and 24 hours a day, without access to natural light, telephone
calls, contact visits, and vocational, recreational, or educational programming. At Pelican Bay, hundreds of
prisoners have been held in solitary confinement for over a decade; 78 prisoners have languished under these
conditions for over 20 years — in contravention of human rights standards.® They are retained in the SHU on
the basis of flimsy evidence of “gang affiliation.” Evidence used by the California Department of Corrections

* statement of the Center for Constitutional Rights, june 19, 2012, available at http://www.ccrjustice.org/ccr-written-
testimony-solitary-confinement-us-congress.

2in May 2012, CCR raised a constitutional challenge to prolonged solitary confinement in a federal class action complaint
on behaif of prisoners at California’s notorious Pelican Bay SHU facility. Ashker et al. v. Brown et al., 09-cv-5796 {N.D. Cal.)
{Wilken, L.}. That litigation is ongoing.

% As noted in our june 2012 submission, the U.N. Special Rapporteur of the Human Rights Council on Torture and other
Cruel, Inhuman or Degrading Treatment or Punishment has found that prolonged solitary confinement is prohibited by
Article 7 of the international Covenant on Civil and Political Rights (ICCPR) and Article 1 of the Convention against Torture
and Other Cruel, inhuman and Degrading Treatment or Punishment {CAT). The U.S. has ratified both the ICCPR and CAT.
Moreover, the U.N. Special Rapporteur has also previously proposed a “15-day deadline for solitary confinement.” interim
Report of the Special Rapporteur of the Human Rights Council on Torture and Other Cruel, inhuman or Degrading
Treatment or Punishment {Aug. 2011).

666 broadway, 7 {1, new york, ny 10012
t212 614 6464 { 212 814 6433 www.CCRjustice.org
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and Rehabilitation {CDCR} to purportedly demonstrate gang affitiation — and keep these prisoners in brutalizing
conditions for decades at a time - includes appearance on lists of alieged gang members discovered in an
undisclosed prisoners’ cell or possession of allegedly gang-related drawings.

The psychological and physical effects of this prolonged isolation have been drastic. Professor Craig
Haney, who testified before the Subcommittee in June 2012, interviewed a number of prisoners in the Pelican
Bay SHU in the context of our iitigation. in a Declaration to the Court, he reported:

The magnitude of the suffering that they have endured, and the full measure of what they
have lost over the course of the last two decades of their lives, is difficuit to fathom. They are
all men in their 50s who have matured into middle age without having had any of the adult
experiences that lend meaning to that stage of someone’s life. Because they could not remain
connected in a meaningful way to the social world and social contexts in which they were
raised and from which they came~the network of people and places that in essence, created
them—they have lost a connection to the basic sense of who they “were.” Yet, because of the
bizarre asocial world in which they have lived, it is not at all clear to most of them who they
now “are.” There is a certain flatness or numbness to the way most of them talk about their
emotions—they “feel” things, but at a distanced or disembodied way. The form of “social
death” to which they were subjected has left them disconnected from other people, whom
they regard more or less as “abstractions” rather than as real. Very few of them have had
consistent social visits over the many years during which they have been in isolated
confinement, so they have lost contact with the outside world, with the social world of even a
mainline prison, and with themselves.*

Professor Haney’s observations comport with what is now clearly established about the impact of
solitary confinement. The incidence of suicides, attempted suicides and the development of mental iliness are
much higher amongst prisoners in solitary confinement than those held in the general population. A new peer-
reviewed study published in the American Journal of Public Health has found that the risk of self-harm among
prisoners {such as “ingestion of a potentially poisonous substance or object leading to a metabolic disturbance,
hanging with evidence of trauma from ligature, wound requiring sutures after laceration near critical
vasculature, or death”) is significantly higher for prisoners in isolation units.” Moreover, as Professor Huda Akil,
a neuroscientist at the University of Michigan, recently explained at the American Association for the
Advancement of Science annual meeting, there is an increased understanding that the lack of physical
interaction with the natural world, the lack of social interaction, and the lack of touch and visual stimulation
associated by solitary confinement are each sufficient to dramatically change the brain.® The drastic effects of
this practice on a prisoner’s brain and personality violate the U.S.’s obligations under the Convention Against
Torture.

* Declaration of Craig Haney, Ph.D., 1.D., in Support of Plaintiffs’ Motion for Class Certification, Ashker, Dkt. No. 195-4.

® Fatos Kaba, MA, Andrea Lewis; PhD, Sarah Glowa-Kolfisch, MPH, et. al, Solitory Confinement and Risk of Self-Harm
Among Jaoil inmates, 104 Am. J. PUB. HEALTH 442, 443 {Mar. 2014).

¢ http://thinkprogress.org/justice/2014/02/18/3303721/solitary-confinement-dramatically-alter-brain-shape-just-days-
neuroscientist-says/#

666 broadway, 7 {l, new york, ny 10012
1212514 6464 1212 814 8493 www.CCRjustice.org
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center orconstitutional

on the front lines for social justice

In 2011, as a result of the severe psychological distress, desperation, and hopelessness that they
experience from languishing in the SHU for decades, hundreds of Pelican Bay prisoners engaged in two
sustained hunger strikes. Those hunger strikes ended after CDCR promised to engage with prisoners and issue
meaningful reforms to conditions and procedures. But CDCR has failed to so. Hundreds of men are still
languishing at the Pelican Bay SHU, and other isolation units in California. CDCR stilf uses the same affiliation-
based evidence to retain prisoners at the SHU indefinitely. And so, on luly 8, 2013, some 30,000 prisoners
went on hunger strike in the fargest prisoner protest in history. Many refused food for 60 days. Their protest
resulted in unprecedented media coverage, a visit to California by Juan Mendez, the United Nations Special
Rapporteur on Torture, and a promise by legisfators to take action on the issue. Two legislative hearings were
held in Sacramento to address the disgraceful conditions in California’s isofation units, and California
Assemblymember Tom Ammiano has since proposed legislation that could significantly restrict how solitary
confinement is used in California prisons.

Qur clients, and many other prisoners, reported that the possibility of death by starvation was a
worthwhile risk to draw attention to their plight, illustrating the gravity of their situation and the need for swift
action on this issue. The prisoners have made five core demands.” Central among these demands are that
solitary confinement must be used as a last resort, for a determinate period of time, and in response to
specific acts of misconduct; and that it cannot involve torturous and punitive conditions such as deprivation of
natural light, phone calls, physical contact with family, group recreation, educational programming, significant
out-of-cell time that allows for normal human conversations with others, lack of adequate medical care, and
lack of adequate and nutritious food.

We join the many other human rights, civil rights, and prisoners’ rights groups who are submitting
statements today in urging Congress to:

e Support increased federal oversight, monitoring, transparency, and funding for alternatives for
solitary confinement;

e Require reforms to the use of solitary confinement in federal facilities operated by the Bureau of
Prisons {BOP);

® Ensure that the United States fully engages in the international effort to reform the use of solitary
confinement; and

* Support rulemaking to reduce the use of solitary confinement in U.S. prisons, jails, detention
centers and juvenile facilities.

Such measures will be in important step in ending the harmful, and indefensible, use of solitary confinement in
California’s prisons, and in jails, prisons, and detention centers around the country.

With strong leadership, effective policies, and sound practices, U.S. prisons can develop ways to house
prisoners in settings that are less restrictive and more humane than solitary confinement, and thereby meet
international human rights and Constitutional standards. We hope that today’s hearing represents another
important step in that direction.

7 For a detailed explanation of these demands, please visit http://prisonerhungerstrikesolidarity.wordpress.com/the-
prisoners-demands-2/

dway, 7 fl, new york, ny 10012
: 99 www.CCRjustice.org
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Lois DeMott
President/Co-Founder, Citizens for Prison Reform
P.O. Box 80414 Lansing, MI 48908

February 24, 2014

Dear Chairman Durbin, Ranking Member Graham, and Members of the Subcommittee on the
Constitution, Civil Rights and Human Rights:

[ thank you for holding this hearing on the matter of solitary confinement within the U.S. My
name is Lois DeMott. I am the President and Co-Founder of a Michigan statewide family-run
organization, Citizens for Prison Reform. Most importantly, I am the mother of a son who
went into the prison system, with a known significant mental illness, at the age of 15. His
minimum sentence was 5 months. Kevin wound up doing a total of five years due to the fact
that he was not on the proper medications, and was not given adequate treatment. His
treatment included 13 months in long-term scgregation, better described as “solitary

confinement”.

We began to see the disparities that exist within this system of mass incarceration. We saw
firsthand that by far long-term segregation is utilized to hold those who have significant mental
illness, some diagnosed and others undiagnosed, African Americans, and those with significant
disabilities. If they do not go into solitary with disabilities, many come out with a diagnosable

illness.

Today I am sharing the visuals that gripped my heart and soul, and these wrongs are why I
continue my work today, even though my son is released and now doing quite well upon
receiving a new medication regimen and therapeutic treatment, rather than utilizing punishment
by solitary to try and “fix™ him. This only happened when he nearly lost his life due to scvere
cutting. Kevin will suffer, likely forever, from PTSD and emotional distress after seeing and
experiencing all that he did beginning at such a young age. It is a miracle my son made it out.

He nearly lost his life numerous times. He is an amazing individual.

We continue to know there are thousands in Michigan alone, and many thousands more
nationwide, who are in these same conditions. They are wasting away in isolation without
programming or therapy or access to medieations that could assist the when they become

anxious or mentally unstable. Instead, barbaric methods of hogtying, hard restraints, gassing,
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withholding food, utilizing sound, temperature and light deprivation as methods to “treat” and
correct behavior. In certain prisons, visits while in segregation are only for two hours, when
families must drive up to 9 hours to get to the location. This all goes against the known facts
that rehabilitation, programming, and family supports and connectedness play as significant role
in a prisoner’s success. The effects of isolation have been proven to be life changing and causes

significant trauma- there are no other words than inhumane.

A new system is being utilized in some states, making it seem as if prisons are addressing the
numbers in segregation by creating incentive programs that prisoners can work through to get out
of segregation. The problem with these programs are not addressing if the person is properly
medicated, and include such incentive steps as writing a report, yet many of these prisoners
cannot read or write. They simply will never make it out because of their inability to fulfill the
steps in the incentive programs, thus allowing states to hold people much longer in solitary. The

walls within solitary are much higher, prison statf and officers are less accountable and there is

little oversight.

There are clearly programs, such as Sccure Status Treatment Program, where prisoners are out in
shackles and gotten into groups and classes and over time given more freedoms that are
significantly more humane and rehabilitative than utilizing total lock down in isolation. 1
recommend these programs become law and mandatory, moving people out of segregation and
into a rehabilitative model. T would like to recommend that every prison having long-term
segregation be monitored by someone outside of the Department, such as Red Cross or advocacy
organizations. These are our prisons- we as taxpayers are footing the bill for this inhumane
treatment, yet we have no ability or access to see what is occurring so often within. There is little

oversight for accountability for what occurs.

[ am requesting that there be federal legislation putting stops on the use of solitary confinement as
it is currently practiced and carried out. Thank you again for this opportunity to testify on behalf

of Michigan’s prisoners and

Lois DeMott
Prison Mother and Advocate
Co-Founder /President- Citizens for Prison Reform



210

UNIVERSITY

February 20, 2014

Senator Durbin and Honorable Members of the Senate:

I have studied indefinite solitary and supermax confinement since 1996 when I began writing
about the Arizona state prison system. My last book, The Law is a White Dog: How Legal
Rituals Make and Unmake Persons (Princeton, 2011), deals with the suffering of prisoners and
the questions of cruel and unusual punishment and due process in such “special management™ or

“special housing” units (http://press.princeton.edu/titles/9450.himl).

Relevant recent articles of mine deal with the lcgal evasion of obvious Eighth Amendment

violations (http://bostonreview.net/BR29.5/dayan.php) and the remarkable curtailing of the First

Amendment in a case about a Pennsylvania super-max unit

(http://bostonreview.net/BR32.6/dayan.php).

In summer June 2011, when the more than 2,000 prisoners in California—some of whom had
been in solitary confinement for over 20 years without hope of redress—went on hunger strike, 1
wrote an op-cd for the NY Times, called “Barbarous Confinement”

(http://www.nytimes.com/2011/07/18/opinion/18davan.htmi). As I have argued over the years,

no matter what claims we make of humane treatment and evolving standards of decency, we are

guilty as a nation of the most horrific treatment of prisoners in the civilized world.
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And, again, last summer 30,000 inmates in California prisons stopped eating to publicize their
demands for decent treatment. Internal complaints, appeals, even court orders had all failed in
their purpose. Their demands were simple. Roughly 4,000 inmates in California prisons—that is
to say, three in every hundred--are in solitary, many in Security Housing Units (SHUs), often
indefinitely. They sit there for no penal reason, though prison officials offer all kinds of different
justifications. Solitary forms no part of any legally mandated punishment. Indeed if it did. it
would be actionable under the Eighth Amendment prohibition on “cruel and unusuat
punishment.” Instead it is defined, by a legally untouchable and elegantly beastly linguistic
sleight of hand that has become fashionable in this country since the presidency of Ronald

Reagan, as “administrative segregation.”

What the striking prisoners are asking for is incredibly little: putting an end to administratively
(and arbitrarily) imposed long-term solitary continement; ending collective punishment for
mdividual violations of rules; modifying the validation process for active/inactive gang status
and abolishing de-brieting; implementing the findings of the 2006 US Commission on Safety
and Abuse in prisons; providing adequate, nutritious food and suitable health care; and, finally.
expanding programs and privileges for those held in indefinite solitary. None of these presents
the slightest form of security risk. All of them belong to what the meanest person among us

would regard as the most tundamental clements of human decency.

Supermax detention is the harshest weapon in the American punitive armory. The severe

sensory deprivations of the supermax have been repeatedly condemned since the 1980s by the
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United Nations Committee Against Torture, Human Rights Watch, Amnesty International, the
American Civil Liberties Union, and the Center for Constitutional Rights. The UN Convention
Against Torture {May 2006) and the UN Human Rights Committee (July 2006) documented in

detail the torturous psychological effects of this practice. In 2006, as onc of its primary

recommendations, the bipartisan US Commission on Safety and Abuse in Prisons called for
substantial reforms to the practice of solitary confinement. Segregation from the general prison

population, it said, should be “a last resort.”

Once, solitary confinement affected few prisoners for relatively short periods of time. Today,
most prisoners can expect to face solitary, for longer periods than before, and under conditions
that make old-time solitary seem almost attractive. The contemporary state-of-the-art supermax
is a clean, well-lighted place. There is no decay or dirt. And there is often no way out. Prisons
in the United States have always contained harsh solitary punishment cells where prisoners are
sent for breaking rules. But what distinguishes the new generation of supermaxes are the
increasingly long time prisoners spend in them, their usc as a management tool rather than just

for disciplinary purposcs, and their sophisticated technology for enforcing isolation and control.

This is not the “hole” portrayed in movies like Murder in the First or The Shawshank Rdemption.
Under the sign of professionalism and advanced technology, extreme isolation and sensory
deprivation constitute the “treatment” in thesc units. As early as 1995, a federal judge, Thelton E.

Henderson, writing about the Special Housing Unit in Pelican Bay, California, conceded that
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“supermax” confinement “may well hover on the edge of what is humanly tolerable.” It is now
over that edge. Supermaxes more generally substantially modify inmates’ spatial and temporal
framework, severely damaging their sense of themselves: a terrible violence against the spirit and
a betrayal of our constitutional and moral responsibility to ourselves as a nation and as human

beings.

How much can you take away from a prisoner without running afoul of the law? Solitary
confinement has now been transmuted from an occasional tool of discipline into a widespread
form of preventive detention. For more than two decades, the Supreme Court has whittled
steadily away at the rights of inmates, surrendering to prison administrators virtually all control
over what is done to ihose held in “secure segregation.” Since this is not defined as punishment

for a crime, it does not fall under “cruel and unusual punishment,” the reasoning goes.

Officials claim that those inc;lrcerated in these 23-hour lockdown units are “the worst of the
worst.” But it is often the most vulnerable, especially the mentally ill, not the most violent, who
end up in indefinite isolation. Those who are not mentally ill going in can hardly avoid being
mentally destroyed once there. Placement is haphazard and arbitrary; it focuses on those
perceived as troublemakers or simply disliked by correctional officers and, most of all, alleged
gang members. Often, the decisions are not based on evidence. And before the inmates are
released from isolation into normal prison conditions, they are expected to “debrief,” or spill the

beans on other gang members.
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But how can a prisoner debrief if he is not a gang member? Those in isolation can get out by
naming names, but if they do so they will likely be killed when returned to a normal facility. To
“debrief” is to be targeted for death by gang members, so the prisoners are moved to “protective

custody”—that is, another form of solitary confinement.

More seriously still, though, many of these prisoners have been sent to virtually total isolation
and enforced idleness for no crime, not even for alleged infractions of prison regulations. Their
isolation, which can last for decades, is often not explicitly disciplinary and therefore not subject

to court oversight. Their treatment is merely a matter of administrative convenience.

In the summer of 1996, [ visited two “special management units” at the Arizona State Prison
Complex in Florence, Arizona. Escorted by deputy wardens, I completed a series of interviews in
an attempt to understand this new version of solitary confinement. There, prisoners are locked
alone in their cells for twenty-three hours a day. They eat alone. Their food is delivered through
a food slot in the door of their eighty square foot cell. They stare at the unpainted concrete, the
windowless walls onto which nothing can be put. They look through doors of perforated steel,
what one officer described to me as “irregular-shaped swiss cheese.” Exccept for the occasional
touch of a guard’s hand as they are handcuffed and chained when they leave their cells, they

have no contact with another human being.



215

In this condition of enforced idlencss, prisoners are not cligible for vocational programs. They
have no educational opportunities, and books and newspapers are severely limited, post and
telephone communication virtually non-existent. Locked in their cells for as many as 161 of the
168 hours in a week, they spend most of the brief time out of their cells in shackles, with perhaps
as much as eight minutes to shower. An empty exercise room (twelve feet by twenty feet}—a
high-walled cage with a mesh screening overhead, also known as the “dog pen”--is available for
“recreation.” As an inmate later wrote me, “People go crazy here in lockdown. People who
weren’t violent become violent and do strange things. This is a city within a city, another world
inside of a larger one where people could care less about what goes on in here. This is an

alternate world of hate, pain, and mistreatment.”

Special Management Unit 1 in Arizona was surpassed by Special Management Unit 2 (SMU 2),
completed in 1996. A 768-bed unit, it cost taxpayers $40 million. Given the cost of building
supermaxes, one official in Arizona suggested: *Why don’t we just freeze-dry “em?” In a Special
Security Unit there. another officer showed me a sign set above photos of prisoners who had
mutilated themschves — vow after row of slit wrists, first-degree burns. punctured faces, bodies

smeared with faeces. eyes pouring blood. It read: “[dle Minds Make for Busy Hands.”

Situated on forty acres of desert, SMU 2 is surrounded by two rings of twenty-foot-high fence
topped with razor wire, like a nuclear waste storage facility, During my visits there, 1 learned that

those who have not violated prison rules—often jailhouse lawyers or political activists—{ind
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themselves placed apart from other prisoncrs, sometimes for what is claimed their own
protection, sometimes for what is alleged to be the administrative convenience of prison
officials, sometimes for baseless, unproven, and generally unprovable, claims of gang

membership.

In choosing to focus on supermax confinement as a punishment worse than death, my argument
is against the tendency in our courts and in our prisons to reduce constitutional claims to the
most basic terms: bodies emptied of minds, destruction of will, removal of responsibility, and of
everything that defines persons as social beings. Designed for basic needs and nothing more, the
structure of supermaxes dramatizes the minimal requirements of the courts. Awash in natural
light, everything in these units—what can be seen and how, its location and design-—coerces in
the most unremitting and damaging way possible. These are locales for perpetual incapacitation,

where obligations to socicty, the duties of husband, father, or lover are no longer recognized.

We are proud of our history as citizens of the United States. We are a nation of laws. But what
kind of laws? Laws that permit solitary confinement, with cell doors, unit doors, and shower
doors opcrated remotely from a control center, with severely limited and often abusive physical
contact. Inmates have described life in the massive, windowless supermax prison as akin to
“living in a tomb,” “circling in space,” or “being freeze-dried.” Has the current attention to the
death penalty allowed us to forget the gradual destruction of mind and loss of personal dignity in

solitary confinement, including such symptoms as hallucinations, paranoia, and delusions? It is
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to the mind-destroying settings of the supermax penitentiary that I draw your attention, to the
“cruel, inhuman, and degrading” treatment that most often bears no relation to crime. I recall the
words of former Supreme Court Justice Sandra Day O’Connor warning that prisoners’ rights
must be considered: “Prison walls do not form a barrier separating prison inmates from the
protections of the Constitution.” Justice William Douglas put it more starkly: “Prisoners are still

‘persons’.”

Two centuries ago, Jeremy Bentham came to believe that solitude was “torture in effect.” Other
nineteenth-century observers, including Charles Dickens and Alexis de Tocqueville, used images
of premature burial, the tomb and the shroud to represent the death-in-life of solitary

confinement. There are now some 25,000 inmates in long-term isolation in America’s supermax

prisons and as many as 80,000 more in solitary confinement in other facilities.

We need to ask not only why this torture continues, but how it has been normalized for an ever-

larger group of prisoners.

Sincerely,

Colin Dayan
Robert Penn Warren Professor in the Humanities, Vanderbilt University

Professor of Law

Member, American Academy of Arts and Sciences
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Testimony by Scott Paltrowitz, Associate Director, Prison Visiting Project
The Correctional Association of New York
Before the Senate Judiciary Committee
Subcommittee on the Constitution, Civil Rights and Human Rights
Reassessing Solitary Confinement II: The Human Rights, Fiscal, and Public Safety
Consequences February 25, 2014

The Correctional Association of New York (CA) would like to thank the Subcommittee for the
opportunity to present testimony about the need for fundamental reform of the abuse of solitary
confinement at the federal, state, and local levels. The CA has had statutory authority since 1846 to
visit New York State’s prisons and to report its findings and recommendations to the legislature, other
state policymakers, and the public. Our access provides us with a unique opportunity to observe and
document actual prison practices and to learn from incarcerated persons and staff. As we documented
in our testimony to this Subcommittee in June 2012, New York State both exemplifies the abuse of
solitary confinement and the possibilitics of reform. Given the more extensive testimony on the use of
solitary in NYS in our June 2012 testimony — including an overview of the use of solitary and the
positive aspects and limitations of the SHU Exclusion Law llmmng y the solitary confinement of people
with the most severe mental health needs' — this submission will give a brief summary update on the
ongoing use of solitary in NYS, and then will focus on suggestions for comprehensive reform.
Specifically, the testimony will outline and explain five key components that should be implemented at
the federal, state, and local levels across the country to end the inhumane and counterproductive use of
solitary confinement and to create more humane and effective alternatives. For each component, the
testimony will also utilize newly proposed legislation in New York, the Humane Alternatives to Long
Term (HALT) Solitary Confinement Act, A08588 (Aubry) / S06466 (Perkins)” as a model for such
implementation. Finally, the testimony will offer some concrete steps that Congress itself can take to
move toward fundamental reform of the use of solitary confinement.

Summary Update of Use of Solitary Confinement in NYS
Based on the CA s investigations of prisons in NYS, the inhumane and counterproductive use

of solitary confinement® in NYS has generally continued since the time of the last Congressional
hearing on solitary before this Subcommittee, although there have been some limited positive changes

! Testimony by the Correctional Association of New York, Before the Senate Judiciary Committee’s Subcommittee on the
Constitution, Civil Rights, and Human Rights Reass;ssing Solitary Confinement, June 19, 2012, available ar:
atm Awww correctionalassociation.org/wp-content/uploads/20 12/10/testimony-selitaryv-confinemeni-june-20 1 2.0d .
* An electronic version of the proposed legm!atton is attached to this testimony and is also available at:
imo fassembly.state.nv.usleg/7default_fld=&bn=A08388& term=&Summary=Y & Actions=Y & Votes=Y &Memo=Y & Text

* In New York State, many individuals are confined in double cells and are held in conditions of isolation with that

second person. People in such confinement are still locked in their celis 23 or 24 hours per day, without meaningful human
interaction or programming, and the negative effects of such isolation have been shown to be as harmful or sometimes more
harmful than solitary confinement of a single person. In this testimony we will thus sometimes use the term “isolated
confinement” in place of solitary confinement.

1
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and positive steps toward potential future change. Specifically, whether for disciplinary confinement,
administrative segregation, or protective custody reasons, people in cither Special Housing Units
(SHU) or keeplock” in NYS prisons eontinue to spend 22 to 24 hours per day locked in a cell, without
any meaningful human interaction, programming, therapy, or generally even the ability to make phone
calls, and generally being allowed only non-contact visits if they receive visits at all. The sensory
deprivation, lack of normal human interaction, and extreme idleness has long been proven to lead to
intense suffering and psychological damage. A recent study conducted in New York City jails, written
by authors affiliated with the New York City Department of Health and Mental Hygiene, and
published in the American Journal of Public Health, found that people who were held in solitary
confinement were nearly seven times more likely to harm themsclves and more than six times more
likely to commit potentially fatal self-harm than their counterparts in general confinement, after
controlling for length of jail stay, serious mental illness status, age, and race/ethnicity.’

Although there appear to have been some decreases in the use of SHU in NY'S prisons since the
time of the last hearing before this Subcommittee on solitary, there are still far too many people who
are subjected to isolated confinement — with more than 3,800 people in SHU as of September 2013, in
addition to the many others in state prison who are subjected to keeplock, and the thousands who are in
solitary in local city and county jails. Contrary to popular belief, isolated confinement is not primarily
used to address chronically violent behavior or serious safety or security concems, but continues to
often come in response to non-violent prison rule violations, or even retaliation for questioning
authority, talking back to staff, or filing grievances. Although the United Nations Speeial Rapporteur
on Torture has concluded that isolated confinement beyond 15 days amounts to cruel, inhuman, or
degrading treatment, or torture, people in N'YS prisons regularly remain in isolated confinement for
months and years, and sometimes even decades. The people subjected to isolated confinement are
disproportionately African Americans, representing 60% of the people in SHU compared 1o the already
vastly disproportionate 50% of people in NYS prisons and 18% of the total NYS population. The
people subjected to isolated confinement also include people particularly vulnerable to either the
effects of isolation itself or additional abuse while in isolation, including young and elderly people,
people with physical, mental, or medical disabilitics, pregnant women, and members of the LGBTI
community.

On February 19, 2014, the NYS Department of Corrections and Community Supervision
(DOCCS) agreed to an interim stipulation with the New York Civil Liberties Union and the their
incarcerated person clients in a potential class-action lawsuit about the use of solitary in NYS prisons.®
Some of the key components of the stipulation include: creating alternative disciplinary units with
some additional out-of-cell time for 16 and 17 year olds and people with developmental disabilities;

* Keeplock refers to individuals confined for 23 or 24 hours a day either in their same cell in the general prison population
orin a separate cellblock.

* Homer Venters, et. al., Solitary Confinement and Risk of Self-Harm Among Jail Inmates, American Journal of Public
Health, Mar. 2014, Vol. 104, No. 3, available at: hitpy//ajph.aphapublications.ore/doi/pdf/ 10.2105/AIPH.2013.301742. A
separate recent panel of scientists at the annual meeting of the American Association for the Advancement of Science also
further reported on the harmful psychological and neurological effects of solitary. See Joseph Stromberg, The Science of
Solitary Confinement, Smithsonian Magazine, Feb. 19, 2014, available ar: btp,/iwww.smithsonianmag com/science-
nature/science-solitary-confinement- 180949793/ Uwoq3RsS WaQ.email.

® Leray Peoples, et. al.v. Brian Fischer, et. al., Docket Number 11-CV-2964 (SAS), Stipulation for a Stay with Conditions,
available at: hip:/vwww nyeluorg/filesreleases/Solitary_Stipulation.pdf.
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establishing a presumption against solitary confinement of pregnant women; and calling upon experts
to offer recommendations for more comprehensive reforms.’

These provisions of the stipulation are a positive step forward, and at the same time much more
fundamental reform is still needed. Specifically, positively, the stipulation essentially recognizes the
inhumane and counterproductive nature of solitary and the need for alternatives that include additional
out-of-cell time and improved conditions and services. The stipulation also positively recognizes that
solitary has particularly negative effects on young people, people with developmental disabilities, and
pregnant women and that there should be limitations on the use of solitary for people who are part of
such particularly vulnerable groups. Moreover, the stipulation recognizes that the provisions of the
stipulation are initial steps and that more comprehensive reform is needed.

All of these positive recognitions are important first steps and should be expanded upon. For
example, as will be discussed in further detail in the next section, the recognition of the need for more
humane and effective alternatives to solitary confinement should be expanded both in terms of
applying to all people who are separated from the general prison population and in terms of the nature
of those alternatives and the amount of out-of-cell time offered. Also, the recognition that certain
vulnerable groups should not be placed in solitary confinement should be expanded to include
additional vulnerable groups discussed below and to ensure that such groups are never placed in
solitary for any length of time. Specifically pertaining to young people, the recognition that 16 and 17
year olds need to receive different treatment than others should be expanded to raise the age of
criminal responsibility entirely, such that 16 and 17 year olds are never placed in prison at all, and
instead are always in supportive, non-punitive, developmentally appropriate small group environments
with specially trained staff.® Similarly, the recognition that young people need to be treated as young
people and not subjected to inhumane treatment should be expanded to include not only 16 and 17 year
olds but all young people into their mid-twenties, in line with what brain and youth development
research has recognized that young people continue to develop mentally, emotionally, and socially into
their mid-twenties.” In addition, the recognition that placing people in solitary eonfinement for
cxtended lengths of time can have detrimental effects needs to be expanded to recognize that long term
solitary harms all people subjected to it and thus there needs to be dramatic reductions in the lengths of
time any person, whether part of a particularly vulnerable group or not, spends in solitary confinement.
Moreover, given that the provisions of the stipulation are currently conditional in nature and often
seltlements are time limited, it is crucial that all positive reforms made should become permanent
policy changes, preferably through legislation. Overall, the steps already taken in NYS and this new
stipulation are positive developments that need to be expanded upon in NYS and across the country.

A Proposed Model for Comprehensive Reform Across the Country
The ongoing crisis of solitary confinement across the country is in need of dramatic reform in

order to end the torture currently taking place. The steps already taken in NYS can serve as an initial
model for other jurisdictions, and much more fundamental reform is needed, including in line with the

7 Ibid. For more information about the interim stipulation, please see the testimony submitted to the Subcommittee by the
New York Civil Liberties Union.
8 See, e. g, Gabrielle Horowitz-Prisco, Trearing youth like youth: why it's time to ‘raise the age' in New York, July 2013,
available at: hitp.fwww correctionalassociation.org/wp-content/uploads/2013/07/CANY Raise-the-Age-in-brief July-
2013 FINAL.pdf.
? See, e.g., Vincent Schiraldi, Commissioner, NYC Department of Probation, What about Older Adolescents?, p. 3-5, Nov,
19, 2013, guailable ar: hip://ichnjayresearch.org/pri/files/2014/01/Vincent-Schiraldi-speech 11.19.13.ndf.
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principles drawn from the stipulation discussed above. Specifically, prisons, jails, and detention centers
across the country at the federal, state, and local level should:

1) Fundamentally transform the response to people’s needs and behaviors by creating
rehabilitative and therapeutic units as alternatives to isolation and deprivation;

2) Restrict the criteria that can result in separation from the general prison population to the most
egregious conduct in need of an intensive intervention;

3) End long term isolated confinement beyond 15 consecutive days in line with the
recommendations of the UN Special Rapporteur on Torture;

4) Ban solitary confinement of peop