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didn’t used to be covered, but the de-
ductible is now so big that the plan
people thought protected their needs
doesn’t really protect their needs. For
most families, $12,000 is catastrophic.
It doesn’t take $120,000 or $500,000 to be
catastrophic; $12,000 is catastrophic. If
that becomes your new deductible year
after year, you will have a problem you
didn’t have when your deductible was
$1,200.

Randy McArthur says:

The very thing that ObamaCare was sup-
posed to do was to protect the working peo-
ple—to give them access to affordable insur-
ance—but it’s actually doing the exact oppo-
site.

Instead, this law will mandate cov-
erage for things you will have to pay
for that you didn’t have to pay for be-
fore and apparently will offset that by
being sure you pay a lot more of your
own money up front.

I think we are going to continue to
see these problems develop. I hope we
can find ways to fix that. I introduced
a number of bills in 2009 that I thought
were better alternatives than this one.
We may have to go back and start all
over. But right now, the one thing we
do know is that the law of unintended
consequences appears to be hitting a
lot of families and hitting a lot of fam-
ilies very hard.

Madam President, I yield the floor,
and I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. BARRASSO. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BARRASSO. Madam President,
how much time remains?

The PRESIDING OFFICER. Eight
and a half minutes.

Mr. BARRASSO. Madam President, I
come to the floor today and would note
a headline on the front page of Politico
today regarding the ObamaCare Web
site. “Tech Chief: Up to 40% Work Is
Left On ObamaCare. Financial manage-
ment tools are unfinished.”

This Web site has been a debacle.
People all around the country are
angry. They are anxious, frustrated,
and bothered, but mostly I am hearing
anger from people in Wyoming. And it
is not just the Web site. The Web site
is just the tip of the iceberg. People are
furious when they get letters of can-
cellation, when they have coverage
canceled and then they see higher pre-
miums. All across the country people
are finding out that because of the
health care law, they can’t keep their
doctor. They are hearing stories about
fraud, identity theft, and higher copays
and deductibles. So I bring to the floor
today a couple of letters I have re-
ceived from people in Wyoming.

Last week, Veterans Day, I was in
Douglas, WY, for the flag-raising cere-
mony at the American Legion at 7 a.m.
talking to folks—some who had gotten
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cancellation letters. Let me read a let-
ter from a family in Douglas, WY, a
small community in Converse County.
They say:

We just found out that our current health
insurance policy with Blue Cross Blue Shield
of Wyoming (which is a $20,000 deductible for
our family) will not be allowed after January
1st . . . that only those under age 30 will be
able to have catastrophic plans. We ranch,
work very hard, have been healthy . . . can’t
afford and don’t believe a lower deductible
makes sense for us.

So this is a family who decided what
was best for them as a family—not
what the government told them they
had to buy but what worked for them
as a family. They say that what they
bought was something that made sense
for them.

Continuing to read from their letter:

. . . basically have had insurance to avoid
losing our cows and land if something cata-
strophic happened to us. Don’t know what we
will do if you guys don’t get this derailed.

Madam President, as someone from
the Rocky Mountain West, I can tell
you that in a community of lots of
ranchers and farmers, what they are
trying to do is insure against this cata-
strophic loss.

They go on to say:

Quick side note—we think most people ex-
pect health insurance to cover everyday
costs—it wouldn’t make sense and it would
cost way too much to get insurance to cover
new tires, oil changes, washer fluid, new bat-
teries (regular expected upkeep) for our vehi-
cles—if we only had insurance for the big
health issues, it wouldn’t cost as much for
all of us in the end.

Of course, that is what they wanted
to do.

They go on:

Obamacare doesn’t deal with any of the
issues of why health care in America costs
what it does and truly seems to make it all
worse.

Thank you for what you do—we know you
already understand this. We just thought
you should know what we are dealing with.

That is a ranch family in Douglas,
WY, in Converse County.

This past Saturday night I was in
Lusk, WY, in Niobrara County, and I
have an email I wish to share with you
from Lusk, WY. Again, this is some-
body who has had coverage canceled,
higher copays, and all of the things we
are talking about.

Just for a second, let me show the
list of the number of people who have
been canceled. Some 4.7 million Ameri-
cans have had their health insurance
canceled in 32 States, and we don’t
even have the numbers for a number of
other States. This is what people all
across the country are seeing.

Let me read this email from Lusk,
WY. This individual says:

I have supported the President and the Af-
fordable Health Care act since the beginning.
That changed on Thursday. All along we
have been told if we have insurance, and we
are satisfied, no changes will be necessary.
That is a misleading statement. I was in-
formed by my company my policy will be
canceled in December. Then they will offer
me another policy but with huge changes.
My premium will go up . . . my deductible
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will rise . . . That is not the same as my cur-
rent policy. I feel like, after decades of pay-
ing my own insurance, I am being penalized.
I won’t call it lying, but the President cer-
tainly misled a lot of us middle aged Ameri-
cans.

I do have one alternative I am pursuing. I
can buy insurance that does not meet the
guidelines of the Act. However, I will be
forced to pay the penalty for noncompliance.
I can afford my insurance and the penalty.

Once again, Americans do not like to be
misled from the top leadership down. It sim-
ply helps to solidify the mistrust we have in
government.

Thank you for your solid leadership.

That is why I am here today on the
floor. We need to hear more stories
from people around the country—not
just Republicans but Democrats need
to hear these stories. Tweet us your
story at hashtag ‘‘your story.”

Republicans have better ideas about
ways we can actually help people get
the care they need from a doctor they
choose at a lower cost.

This health care law is hurting many
millions of Americans. We now know
that the President knew it at the time
he continued to repeat the line—which
we now know is a misleading line—to
the American people. Very soon we will
find that the line ‘‘if you like your doc-
tor, you can keep your doctor” was
misleading as millions more will be
losing their doctor. There is great dam-
age continuing to be done. We need to
start over.

Madam President, I yield the floor,
and I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mrs. GILLIBRAND. Madam Presi-
dent, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is closed.

NATIONAL DEFENSE AUTHORIZA-
TION ACT FOR FISCAL YEAR 2014

The PRESIDING OFFICER. Under
the previous order, the Senate will re-
sume consideration of S. 1197.

The clerk will report the bill by title.

The legislative clerk read as follows:

A Dbill (8. 1197) to authorize appropriations
for fiscal year 2014 for military activities of
the Department of Defense, for military con-
struction, and for defense activities of the
Department of Energy, to prescribe military
personnel strengths for such fiscal year, and
for other purposes.

Pending:

Reid (for Levin/Inhofe) amendment No.
2123, to increase to $5 billion the ceiling on
the general transfer authority of the Depart-
ment of Defense.

Reid (for Levin/Inhofe) amendment No. 2124
(to amendment No. 2123), of a perfecting na-
ture.

Reid motion to recommit the bill to the
Committee on Armed Services, with instruc-
tions, Reid amendment No. 2305, to change
the enactment date.
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Reid amendment No. 2306 (to (the instruc-
tions) amendment No. 2305), of a perfecting
nature.

Reid amendment No. 2307 (to amendment
No. 2306), of a perfecting nature.

The PRESIDING OFFICER. Under
the previous order, there will be up to
6 hours of debate only.

The Senator from New York.

Mrs. GILLIBRAND. Madam Presi-
dent, I rise today to speak about my
amendment to the National Defense
Authorization Act, an amendment
known as the bipartisan Military Jus-
tice Improvement Act. I wish to start
by thanking my colleagues on both
sides of the aisle for their strong and
unwavering leadership on behalf of our
brave men and women in uniform. I
could not be more proud of the bipar-
tisan work that has been done to do the
right thing.

I thank Senator REID, Senator BOOK-
ER, and Senator HELLER, the three
most recent supporters of our bill. I
thank them for their extraordinary
leadership and determination to end
the scourge of sexual violence in the
military.

I also thank my colleague and friend
from Missouri for her unwavering com-
mitment to helping victims of sexual
assault. Although we disagree on my
amendment, I remind all of our col-
leagues that the Defense Authorization
Act has been made stronger in enumer-
able ways by Senator MCCASKILL’S
work, advocacy, and dedication. I also
will be supporting her amendment
today because I think the provisions in
her amendment will add even more
positive changes to the command cli-
mate and will help victims feel like
they have a stronger voice.

However, while the changes in the
McCaskill amendment are very good, I
do not believe they are enough to truly
ensure justice for victims of sexual as-
sault. For that, we essentially need im-
partial, unbiased, objective consider-
ation of the evidence by trained mili-
tary prosecutors, which is what my
amendment will provide.

Yesterday, I proudly stood with re-
tired generals, leaders of veterans orga-
nizations, and survivors, who represent
a growing chorus of military voices, to
urge Congress to take its oversight role
head-on and finally create an inde-
pendent, unbiased military justice sys-
tem the men and women who serve in
our military so deeply deserve.

Leaders such as retired Maj. Gen.
Martha Rainville, the first woman in
history of the National Guard to serve
as an adjutant general, who has served
in the military for 27 years, including
14 years in command positions, wrote
to me:

As a former commander, endorsing a
change that removes certain authority from
military commanders has been a tough deci-
sion. It was driven by my conviction that our
men and women in uniform deserve to know,
without doubt, that they are valued and will
be treated fairly with all due process should
they report an offense and seek help or face
being accused of an offense.

When allegations of serious criminal mis-
conduct have been made, the decision wheth-

CONGRESSIONAL RECORD — SENATE

er to prosecute should be made by a trained
legal professional. Fairness and justice re-
quire sound judgment based on evidence and
facts, independent of pre-existing command
relationships.

Leaders such as BG (retired) Lorree
Sutton, who served as the top psychia-
trist in the U.S. Army, wrote, saying:

Failure to achieve these reforms would be
a further tragedy to an already sorrowful
history of inattention and ineptitude con-
cerning military sexual assault.

In my view, achieving these essential re-
form measures must be considered as a na-
tional security imperative, demanding im-
mediate action to prevent further damage to
individual health and well-being, vertical
and horizontal trust within units, military
institutional reputation, operational mission
readiness and the civilian military compact.

Far from ‘‘stripping’” commanders of ac-
countability, as some detractors have sug-
gested, these improvements will remove the
inherent conflict of interest that clouds the
perception and, all too often, the decision-
making process under the current system.

Implementing these reforms will actually
support leaders to build and sustain unit cul-
tures marked by respect, good order, and dis-
cipline.

LTG (retired) Claudia Kennedy, the
first three-star female general in the
Army, wrote:

Having served in leadership positions in
the U.S. Army, I have concluded that if mili-
tary leadership hasn’t fixed the problem in
my lifetime, it’s not going to be fixed with-
out a change to the status quo. The imbal-
ance of power and authority held by com-
manders in dealing with sexual assault must
be corrected. There has to be independent
oversight over what is happening in these
cases.

Simply put, we must remove the conflicts
of interest in the current system. . .. The
system in which a commander can sweep his
own crime or the crime of a decorated sol-
dier or friend under the rug protects the
guilty and protects serial predators. And it
harms military readiness . . .

Until leadership is held accountable, this
won’t be corrected. To hold leadership ac-
countable means there must be independence
and transparency in the system.

Permitting professionally trained prosecu-
tors rather than commanding officers to de-
cide whether to take sexual assault cases to
trial is a measured first step toward such ac-
countability . . . I have no doubt that com-
mand climate, unit cohesion and readiness
will be improved by (these) changes.

BG (retired) David McGinnis, who
also served as a Pentagon appointee,
wrote:

I fully support your efforts to stamp out
sexual assault in the United States military
and believe that there is nothing in (the
Military Justice Improvement Act) that is
inconsistent with the responsibility or au-
thority of command. Protecting the victims
of these abuses and restoring American val-
ues to our military culture is long overdue.

It is because they love the military
that they are making their voices
heard—standing united behind brave
survivors. I will share some of those
stories because it is their stories which
inform some of this legislation.

Kate Weber, from Protect Our De-
fenders, was awarded the 2013 Woman
Veteran Leader of the Year by the Cali-
fornia Department of Veteran Affairs,
and Sarah Plummer came to Wash-
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ington, DC, all the way from Colorado.
Yesterday they came to courageously
tell their stories so that their brothers
and sisters in uniform get a military
justice system that is finally worthy of
their great service to our Nation.

Sarah’s story is extremely dis-
turbing. She was raped as a young ma-
rine in 2003. She said:

I knew the military was notorious for mis-
handling rape cases, so I didn’t dare think
anything good would come of reporting the
rape.

Having someone in your direct chain of
command doesn’t make any sense, it’s like
getting raped by your brother and having
your dad decide the case.

Kimberly Hanks, the brave survivor
from the infamous and horribly unjust
Aviano case, who I spoke to months
ago about this issue when our journey
began, just wrote an op-ed published
this week:

Regardless of all the promises by military
leadership and half measures offered in the
name of reform nothing short of removing
the prosecution and adjudication authority
away from the commander and placing it
with independent, military professionals
outside the accused’s and victim’s chain of
command will end this nightmare.

Trina McDonald, who at 17 enlisted
in the Navy, was stationed at a remote
base in Alaska. Within 2 months, she
was attacked, repeatedly drugged, and
raped by superior officers over the
course of 9 months. She said:

At one point my attackers threw me in the
Bering Sea and left me for dead in the hopes
that they would silence me forever. They
made it very clear that they would kill me if
I ever spoke up or reported what they had
done.

Listen to Army SGT Rebekah
Havrilla, who served in Afghanistan
and was raped in 2007, and said report-
ing the crime to her commanding offi-
cer to her was ‘“‘unthinkable’’:

There was no way I was going to my com-
mander. He made it clear he didn’t like
women.

A1C Jessica Hinves, who was raped in
2009 by a coworker who broke into her
room at 3:00 in the morning, said:

Two days before the court hearing, his
commander called me on a conference call at
the JAG office, and he said that he didn’t be-
lieve that [the offender] acted like a gen-
tleman, but there wasn’t reason to pros-
ecute.

I was speechless. Legal had been telling me
this is going to go through court. We had the
court date set for several months. And two
days before, this commander stopped it. I
later found out the commander had no legal
education or background, and he had only
been in command for four days.

Her rapist was given the award for
Airman of the Quarter. She was trans-
ferred to another base.

We also can’t forget that more than
half of the victims last year alone were
men.

Blake Stephens, now 29, joined the
Army in 2001, just 7 months after grad-
uating high school. The verbal and
physical attacks started quickly, he
says, and came from virtually every
level of the chain of command. In one
of the worst incidents, a group of men
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tackled him, shoved a soda bottle into
his rectum, and threw him backward
off an elevated platform onto the hood
of a car.

When he reported the incident, his
drill sergeant told him: ‘“You're the
problem. You’re the reason this is hap-
pening.”” His commander refused to
take action.

Blake said:

You just feel trapped. They basically tell
you you’re going to have to keep working
with these people day after day, night after
night. You don’t have a choice.

His assailants told him that once
they deployed to Iraq, they were going
to shoot him in the head. ‘“They told
me they were going to have sex with
me all the time when we were there.”

This is the problem: There were 26,000
sexual assaults estimated by the De-
partment of Defense last year alone
based on confidential surveys, but only
3,374 were actually reported. Of those
reported, 302 went to trial.

So if you are starting with 26,000 esti-
mated cases and only 302 go to trial,
that is a 1-percent rate of conviction in
the U.S. military for the heinous crime
of degradation, aggression, and domi-
nance of rape and sexual assault. One
percent. And we just heard from these
victims. There are too many command
climates that are toxic, that do not en-
sure good order and discipline, that do
not protect against rape and sexual as-
sault, that do not create a sense that if
I come forward and report, that justice
could be done.

In this survey—this a confidential
survey—the reason victims didn’t re-
port is they said they didn’t believe
anything would be done. They also said
they either feared or witnessed retalia-
tion. This is the problem. About 23,000
cases weren’t reported. It means in
23,000 command climates, these as-
saults are happening and victims feel
they will not get justice.

So I am grateful for every reform we
have put in place in this underlying
bill. They are good, strong reforms
that will help victims who report. But
every single one of them applies only
to these 3,000 cases. They apply to the
cases that are reported, where the com-
mand climates are sufficient that a
victim feels: I can come forward. I can
at least report these cases. In the 23,000
other cases, those victims don’t have
that confidence.

So if we don’t create a transparent,
accountable system that is outside the
chain of command, the hope of getting
more victims to come forward and re-
port so we can at least weigh the evi-
dence and see if we can go to trial is
not there. The hope isn’t there. The
confidence in an objective review by
someone who doesn’t know the perpe-
trator and doesn’t know the victim
doesn’t exist.

So while we have these 3,000 cases
which were reported and commanders
did make sure 1 in 10 went to trial—and
when they did go to trial, there was a
95-percent conviction rate. So they are
not making the wrong decisions about
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what case to try. It is just that only
3,000 command climates were strong
enough. We can’t train their way out of
this problem. There are 23,000 com-
mand climates that weren’t strong
enough, that didn’t ensure justice, that
created fear of retaliation. That is the
problem.

So without an objective system,
without creating transparency and ac-
countability, without saying the de-
cider doesn’t know the victim of the
perpetrator, there is no bias, because in
too many cases, as we heard from these
stories, the perpetrators may well be
more valuable to the commander, may
well have several tours of duty under
his belt, may well have done great acts
of bravery, may well have two kids and
a wife at home. So when that com-
mander, looking at the case file, says:
You know, it can’t possibly have hap-
pened; it didn’t happen this way; he
weighs the evidence differently than
someone objective, who is trained, who
actually knows the difference in these
crimes and knows what a rape is. They
know rape is not a crime of romance.
They know rape is a crime of domi-
nance. They know rape is a crime of vi-
olence. It is not about a date gone
badly. It is not about hormones. It is
not about a hookup culture. It is actu-
ally a crime that is brutal and violent,
committed by someone who is acting
on aggression and dominance and vio-
lence.

That is why the training matters. I
want somebody who knows that, who
has been trained as a lawyer, who un-
derstands prosecutorial discretion and
can weigh evidence objectively.

We have to look at who is advocating
for this bill—our veterans organiza-
tions: Iraq and Afghanistan Veterans of
America wants this reform. Vietnam
Veterans of America wants this reform.
Service Women’s Action Network
wants this reform. They are all speak-
ing in one voice, and they say: ‘A vote
for an independent and objective mili-
tary justice system is a vote for our
troops and a vote to strengthen our
military.”

They know. They have served. They
are veterans. They are no longer Active
Duty. They can speak their mind.

This week we released a letter of 26
retired generals, admirals, com-
manders, colonels, captains, and senior
enlisted personnel, including two gen-
erals and two admirals known as flag
officers, who are saying to Congress:

We believe that the decision to prosecute
serious crimes including sexual assault
should be made by trained legal profes-
sionals who are outside the chain of com-
mand but still within the military.

This change will allow prosecutorial deci-
sions to be made by facts and evidence and
not be derailed by preexisting relationships,
attitudes, biases, and perceptions.

It is our sincere belief that this change in
the military justice system will provide the
opportunity for real progress toward elimi-
nating the scourge of sexual assault in the
military.

I am hopeful our colleagues will lis-
ten to these collective voices because

S8301

nobody knows the military and what
needs to be done to fix this broken sys-
tem better than they do. Listen to the
victims who have clearly told us over
and over how a system that only pro-
duces 302 prosecutions out of the DOD’s
estimated 26,000 cases of rape, sexual
assault, and unwanted sexual contact

last year must be fundamentally
changed to restore trust and account-
ability.

These men and women of America’s
military have put everything on the
line to defend our country. Each time
they are called to serve they answer
that call. But too often these brave
men and women find themselves in the
fight of their lives, not on some far-off
battlefield against an enemy but right
here on their own soil, within their
own ranks, with their commanding of-
ficers, as victims of horrible acts of
sexual violence.

Sexual assault is not new, but it has
been allowed to fester in the shadows
for far too long because instead of the
zero tolerance pledge we have heard for
two full decades now, since Dick Che-
ney was the Secretary of Defense, first
using those words in 1992, what we
truly have is zero accountability.

There is no accountability because
any trust that justice will be served
has been irreparably broken under our
current system where commanders
hold all the cards over whether a case
moves forward to prosecution.

There are those who argue that re-
moving these decisions out of the chain
of command into the hands of inde-
pendent prosecutors in the military
will diminish good order and discipline.
This is not a theoretical question. We
actually know the answer to this. Our
allies have already made these reforms
and they have not seen a diminishment
in good order and discipline. The UK,
Israel, Australia, Canada, Netherlands,
Germany—all of them have taken the
decisionmaking whether to prosecute
the cases outside the chain of com-
mand for civil liberties reasons—some
in interests of defendants’ rights, some
in interests of victims’ rights—to make
their justice system better. We could
use a better justice system. We could
use that transparency and account-
ability. We have a unique problem. I
think this reform solves our problem.

Director general of the Australian
Defence Force Legal Service Paul
Cronan said that Australia has faced
the same set of arguments from mili-
tary leaders in the past. Cronan said:

It’s a little bit like when we opened up [to]
gays in military in the late '80s. There was a
lot of concern at the time that there’'d be
issues. But not surprisingly, there haven’t
been any.

There are those who argue that our
reform would somehow take com-
manders off the hook or that they
would no longer be accountable. Let
me be clear. There is nothing in this
bill that takes commanders off the
hook. They are still the only ones re-
sponsible for setting command climate,
for maintaining good order and dis-
cipline, for making sure these rapes
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and assaults do not happen, for making
sure there is no retaliation and the vic-
tim comes forward, for making sure
the command climate is sufficient
when they do come forward.

This is a legal decision and actually
most commanders never get to make
this legal decision. Your platoon ser-
geant, your drill sergeant, they are
never going to be able to be the con-
vening and disposition authority. That
is not their job. But they still have to
maintain good order and discipline.
They are on the hook and the under-
lying bill is strong because we make re-
taliation a crime to give them just one
more tool to help them set their com-
mand climate.

There are those who argue that this
reform will cost too much. I do not
know how you could possibly say that
forwarding cases and prosecuting rape
in the military costs too much. Our
men and women in uniform are worth
much more. Not only do these critics
ignore the facts that we already have
trained JAGs serving in our military,
they actually ignore the financial cost
of sexual assault in the military. The
RAND Corporation has estimated that
this scourge cost $3.6 billion last year
alone.

There are those who say commanders
move forward on cases that civilian
prosecutors will not. To claim that
keeping prosecutions inside the chain
of command will increase the prosecu-
tions is not supported by the statistics.
If you only have 3,000 or so cases being
reported and 23,000 cases not being re-
ported under the current system, if you
change that system and those 23,000
cases start becoming reported cases,
you will have more prosecutions, you
will have more convictions, you will
have more justice.

The bottom line is simple. The cur-
rent system oriented around the chain
of command is producing horrible re-
sults and has been producing horrible
results for 25 years. The current struc-
ture is producing 1 percent of cases
that go to trial. That is not good
enough. It is not a system that is de-
serving of the sacrifice that the men
and women in uniform give to our
country every single day.

It is also contrary to the funda-
mental values of our American justice
system. Our justice system relies on
the fact that a decision about whether
to go to trial is never made on bias, it
is always made on facts and evidence.
It is not made on whether it is good for
the commander. It is made on whether
there are facts and evidence to prove a
serious crime has been committed.

For all those who say this is a radical
idea and should wait until next year,
the DOD has an advisory panel that ac-
tually has opined for the past 50 years
on the status of women in the military.
That panel, called the DACOWITS—
that panel had a vote on these pro-
posals. They voted in favor overwhelm-
ingly, with no one against. Of the 10
votes that we have, 9 are former mili-
tary, 4 are high-ranking generals and
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officers. The nonmilitary voice is the
head of a women’s law center—knowl-
edgeable individuals who are actually
tasked by the Department of Defense,
handpicked by the Department of De-
fense, to opine on the status of women
in the military. They have voted to
support these measures.

Secretary Hagel has even said he
places ‘‘a great premium’ on the voices
of this panel.

I have not come lightly to the con-
clusion that we need to fundamentally
reform our military justice system in
order to strengthen it, but this is a
commonsense proposal. It is not a
Democratic idea. It is not a Republican
idea. It is just doing what is right. If
you listen to these survivors, veterans,
retired generals, and commanders, they
believe this change is needed. But even
our current military commanders at
the Department of Defense do not dis-
pute the problem or the facts or the
reason for the problem. The Com-
mandant of the Marine Corps Gen.
James F. Amos said earlier this year
the victims do not report these cases
because ‘‘they don’t trust us, they
don’t trust the chain of command, they
don’t trust the leadership.”

We have to restore that trust. If you
have too many commanders and too
many command climates with 23,000
unreported cases where that trust is
broken, you are not going to fix it by
keeping it with the commanders. That
is the problem. This is a fundamental
problem.

Listen to the Chairman of the Joint
Chiefs of Staff, General Dempsey, who
said that the military is sometimes
“too forgiving” in these cases, admit-
ting bias in the system toward deco-
rated officers.

I firmly believe it is our obligation to
restore that trust. Our fundamental
duty as Senators, as Members of Con-
gress, is to provide the needed over-
sight and accountability over the
armed services. We should not do what
the generals are telling us to do. This
is our job.

Every time I meet with a member of
the military I am overwhelmingly
grateful for their service, for their sac-
rifice, for their courage. They deserve
better. They deserve a military justice
system that is consistent with our
core, fundamental American values of
objectivity, of truth, of evidence, of
fact, and of justice.

I urge my colleagues to support our
amendment.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Missouri.

Mrs. MCCASKILL. Mr. President, I
ask unanimous consent that any time
spent on quorum calls during this de-
bate on the sexual assault issue be
equally divided between Senator GILLI-
BRAND on one side and Senator AYOTTE
and Senator MCCASKILL on the other
side.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mrs. MCCASKILL. I yield 5 minutes
of the time of Senator AYOTTE to the
Senator from Missouri, Mr. BLUNT.
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The PRESIDING OFFICER. The Sen-
ator from Missouri.

Mr. BLUNT. I thank Senator McCAS-
KILL, my colleague from Missouri, and
Senator GILLIBRAND both for the effort,
the time, the commitment, the focus
they have made on this issue. They
have clearly both been at the frontlines
of changing the underlying bill.

There are two things Senator GILLI-
BRAND said that I absolutely agree
with. The underlying bill is strong. It
is a step in the right direction. It is the
result of our committee debate, our
committee action. I think I heard the
Senator from New York say she was
supporting the McCaskill amendment
which adds even additional strength to
that.

I also am supporting that amend-
ment. I think it does make the bill
even stronger. It says the commanders
will be evaluated based on this as one
of the factors; that no longer would
this just be something if it happens to
come up you talk about it, but the
commanders will be evaluated based on
what they did to change the command
atmosphere, what they did to protect
people against sexual assault, what
they did to create an atmosphere where
these things not only do not happen,
but when they do happen, they are vig-
orously dealt with and looked to as
something that has to be dealt with,
and the commander should be evalu-
ated in that way.

There is another layer of review in
the McCaskill amendment. If the com-
mander disagrees with something that
has happened in this process, they have
to kick that review up another level.
The so-called good soldier defense is no
longer a defense. This is about this in-
cident, this assault, this accusation,
and dealt with solely in that way be-
cause of this additional amendment
that I think many of us will support
that will be added to what is already a
strong underlying bill.

Also, this amendment would allow
victims to express a preference, wheth-
er they would have this pursued in a ci-
vilian trial or in a military trial, a
court-martial. Those are all good addi-
tions. I think that is why—not only
why Senator MCCASKILL proposed
them, but the Senator from New York
and I would be supporting that amend-
ment.

I believe the amendment improves
what the committee did. But I think
the committee had a full debate and a
long debate and a vigorous debate on
how important it is the commanders be
involved. Senator MCCASKILL, my col-
league from Missouri, has been a leader
on this all her time in the Senate.
When she came to the Senate, one of
the things in her background was her
work as a county prosecutor and, more
specifically, a prosecutor for sexual as-
sault cases. I have relied on her judg-
ment as we looked at these issues, and
I think her judgment is borne out by so
many things we heard in the com-
mittee.

Senator AYOTTE will be speaking in
support of the McCaskill amendment
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and underlying bill. Senator FISCHER, a
member of the Armed Services Com-
mittee, will also be part of that debate.

The Armed Services Committee in-
troduced a bill that has the most com-
prehensive legislation targeting sexual
assault that has ever been considered
by the Congress. We added to that
amendment these important elements
of another McCaskill amendment.
There are 26 provisions in the under-
lying bill which deal with this issue. It
was among the most difficult decisions
I think we met, but also one of the
most important decisions we met: the
idea that commanders would have re-
sponsibility for the atmosphere they
create.

One of the things that was mentioned
more than once was the integration of
the Armed Forces. I stand by Senator
Truman’s desk, one of our predecessors
in this Senate from Missouri. He signed
the order that integrated the Armed
Forces. President Eisenhower pursued
that further, but only when the com-
mand structure was given absolute re-
sponsibility to deal with what had be-
come a real problem. There were even
race riots on ships, according to Sen-
ator McCAIN, who talked to us about
this issue. It was when the com-
manders were given the responsibility
to see that this problem was solved
that it was solved.

I think this bill, and the additional
amendment I will be supporting, the
McCaskill amendment, clarifies in new
ways how important it is that com-
manders accept this as part of their
command responsibility.

The numbers Senator GILLIBRAND
talked about are totally unacceptable.
One of the things commanders will be
evaluated on in the future will be what
they did about changing that environ-
ment. In my view, taking them out of
the command responsibility in this
area makes it less likely, not more
likely, that the atmosphere will
change.

I ask unanimous consent for 1 addi-
tional minute. Since Senator AYOTTE is
not here to object, I will take it from
her time.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BLUNT. The fact that this is in
the bill and further improved, I believe,
by the amendment, clearly says we are
going to change the culture of the mili-
tary.

Had it not been for the hard work of
my colleagues, particularly Senator
MCCASKILL and Senator GILLIBRAND,
this bill would not be as far along as it
is. Their difference of opinion is not
about solving this problem, because we
all believe this problem is going to be
solved. I think we all believe this bill
takes a significant and strong step to-
ward doing that. I feel most Senators
will believe the McCaskill amendment
adds another element to the bill.

I am glad the defense committee, the
Armed Services Committee, and now
the U.S. Senate, are taking additional
steps to solve this problem. It is a trag-
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edy for every individual in the mili-
tary, man or woman, who has been the
victim of a sexual assault, reported or
not. Whatever we can do to see that
they are reported, minimized, and fi-
nally ended is what ought to happen. I
hope this bill does that, and I believe it
does.

I was pleased to be part of bringing
this bill to the floor, and I will be
pleased when the McCaskill amend-
ment is added to it today, and we face
a new view of how this issue is dealt
with.

I yield the floor.

The PRESIDING OFFICER (Mr. MUR-
PHY). The Senator from Missouri.

Mrs. MCCASKILL. Mr. President, I
thank Senator BLUNT for his comments
and appreciate his hard work on the
Armed Services Committee as we tack-
le an issue that all of us have an emo-
tional commitment to for all the right
reasons.

I thank Senator GILLIBRAND. We both
want fundamental reform. We are both
working as hard as we know how to get
it. We have a fundamental disagree-
ment on how best to obtain that goal,
and I would like to go through some of
that disagreement for the next few
minutes.

The 26 historic reforms that are in
the bill are going to make our military
the most victim-friendly criminal jus-
tice system in the world. In no other
system does a victim get their own
lawyer. In no other system will they
have the protection, empowerment,
and the deference we are creating for
them in this bill.

In my years of experience in handling
these cases—hundreds of them with
victims—I would have given anything
if that victim had had the confidence of
independent advice. I think it would
have made a tremendous difference in
the staggering number of victims who
refused to go forward.

This is the most personally painful
moment of anyone’s life. Make no mis-
take about it, no matter what we do in
this Chamber and no matter what this
bill accomplishes, we will never be able
to get every victim to come forward be-
cause of the nature of this horrific
crime, but we have to do better.

Like Senator GILLIBRAND, I have
talked to dozens and dozens and dozens
of victims. I have talked to and spent
hundreds of hours with prosecutors—
military prosecutors, women and men,
veterans, commanders, active and re-
tired—and just as there is not agree-
ment among all the women in this
Chamber, there is not agreement
among all the victims, there is not
agreement among all the veterans,
there is not agreement even among all
the commanders, although most
women commanders have acknowl-
edged that even though this sounds se-
ductively simple, it is much more com-
plicated, and we will be creating more
problems than we will be solving if we
make the change as advocated by Sen-
ator GILLIBRAND.

Let’s get at what we are trying to do.
We have no disagreement that there
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are too many of these crimes and that
they are not reported enough—com-
plete agreement. The goal here is how
do we get more reporting. There is a
theory that if we do this—if we take
this decision away from any command
at all to go forward, that that will
magically have victims come forward.

Senator GILLIBRAND talked about our
allies. I am grateful we have their ex-
perience because we can look and see
what happened. Our allies have done
this, and not in one instance has re-
porting gone up. We know this is not
the silver bullet because if it were, we
would have seen an increase in report-
ing in all the countries that have
adopted this system.

The response systems panel was put
in place by the Armed Services Com-
mittee to recommend to the Pentagon
changes in this area. We know they
have formally acknowledged that our
allies—many of whom did this to pro-
tect defendants’ rights—have not seen
an increase in reporting.

If the theory is that reporting can
only go up if we do this, then why are
we seeing a spike in reporting right
now? There is a 46-percent increase of
reporting this year over last year. That
is because some of the military are al-
ready putting in the reforms we are
codifying in the underlying bill. They
are giving victims their own lawyers.
They are ramping up the protection,
information, and deference they give
victims. That is the single most impor-
tant factor, based on all of my experi-
ence, that will dictate whether a vic-
tim has the courage to come out of the
shadows, and finally that somehow
doing this will stop retaliation. That
unit is still going to know that that
crime was reported.

Keep in mind that currently, and
under our reforms, the victim does not
have to report to the chain of com-
mand. Right now the victim does not
have to report to the chain of com-
mand. Many of my colleagues didn’t re-
alize that a victim has many places
they can report this crime. Under our
reforms, they will immediately get a
lawyer and have that level of protec-
tion immediately. They will also have
the information that they don’t have
to report to the chain of command.

I am trying to understand how re-
porting, investigating, and deciding
half a continent away—a group of law-
yers making that decision—stops retal-
iation. How does that keep the people
in your unit from acting inappropri-
ately toward you because you have re-
ported a crime? There is nothing mag-
ical about that. In most instances the
word will get out.

Let’s use our common sense. Say you
are back in your unit after having been
assaulted. Which way are you going to
have more protection? Will you have
more protection if a group of colonels a
half continent away is looking at the
facts of the case or if your commander
has signed off? Of course, if your com-
mander has signed off, because that
sends a message to the unit: We are
getting to the bottom of this.
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Probably the most telling fact about
this debate is: Is this happening now?
Because at this time outside investiga-
tors investigate these cases, and out-
side JAGs make recommendations. We
have that in our system now. So the
question is: If these outside lawyers are
recommending that we go forward
based on their independent investiga-
tion, are commanders shutting them
down? Are commanders saying: We will
not go forward? No one can find me a
case where that happened and the pros-
ecutors said: We need to go and the
commanders said no.

On the other hand, over the last 2
years, there have been 93 separate
times the outside lawyer said: You
know, this case is too weak, this case
doesn’t have enough facts—93 times.
You know what happened in every one
of those cases? The commander said:
We are going to get to the bottom of it.
So almost 100 victims over the last 2
years would not have had their day in
court under Senator GILLIBRAND’S pro-
posal.

In Senator GILLIBRAND’S proposal,
when the lawyer says no, it is over,
whereas, in our proposal, if this were to
ever happen, even though we know this
is not a problem now, we have review
after review after review. No one is
going to be able to turn a victim away
from her day of justice without ac-
countability, checks and balances, and
oversight. There will be a difference in
that unit because now retaliation is a
crime and the commander is going to
be evaluated on how they are handling
this issue within their command.

There are also practical problems—
and some of my colleagues will come to
the floor today and talk about this.
There are a number of implementation
issues that I don’t think have been
thought through, and this is the real
world here. We are talking about ap-
peals and challenges. We are talking
about not even having enough colonels
right now to staff this. We are talking
about risking the ability to get a
speedy trial. We are talking about
eliminating the ability to plea bargain.

Let me tell the Presiding Officer,
having handled these cases, I think
people sometimes make the assump-
tion that a plea bargain is about cop-
ping out, it is about not protecting the
victim. Talk about stories of victims, I
can tell story after story of real people
whom I dealt with who came forward
and said: Yes, I think I can do this.

I will never forget this one woman
who came to me and said: My mental
health counselor said that testifying in
court will set me back so far I can’t do
it, but can you get something on him?
In those instances, do you think that
defense lawyer is going to plead to a
sexual offense or even a serious of-
fense? But many times we were able to
get something on him so the next time,
if it happened, we at least had a better
shot. Many times plea bargains are dic-
tated by victims. Military prosecutors
are telling me this, that it will really
limit their ability and create serious
due process concern.
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In her proposal, this outside lawyer
picks everybody—picks the defense
lawyer, picks the jury, and picks the
prosecutor. How is that going to stand
up to a due process claim? It is not
clear who picks the judge. That is left
silent. I don’t know who picks the
judge. It is not clear. That is another
question: Who is going to decide who is
going to actually pick the judge?

It eliminates the option of non-
judicial punishment. Take the case of
the Air Force airman who was just re-
cently tried in civilian courts. He was
initially charged with a sexual offense.
It was reduced to a simple assault. If
that had been within the military, they
couldn’t have done that because it
wasn’t a serious offense so it goes back
over to the convening authority within
the command and then that soldier
knows they are not going to do a
trial—they can’t—and all he has to do
is turn down nonjudicial punishment.

Some of these difficulties will be ex-
plored in more detail, as I say,
throughout the day.

Here is the one I don’t understand. If
a person believes deeply in the policy
he or she is advocating, why in the
world would that person then
proactively limit the ability to re-
source it? In the language of the Gilli-
brand amendment, it actually says
there shall be no funds authorized for
this, no personnel billets authorized for
this. The military has estimated over
$100 million a year just in personnel
costs because they have to create a
completely different system outside
the system they currently have, which
will still be operative for some offenses
that are related to the military and
that are low-level offenses. But we
have to have a whole new system for
arson, robbery, theft, murder, and for
sexual assault. Yet she proactively in
her amendment says we can’t resource
it. That is truly one that makes me
scratch my head.

There are a lot of problems sur-
rounding this amendment, but let me
emphasize our goals are the same and
our motives are pure. We believe—and
we believe this is borne out by the
data—we will have more prosecutions
because it will be very easy for lawyers
who are a long way away—overworked,
underresourced—to say: This is a con-
sent case. It is a little messy. Every-
body was drunk. Let that one go, and
then it is over.

Let me briefly talk about what we
have in our amendment because it is
also very important, once again em-
powering victims further. In our
amendment we are going to allow vic-
tims to formally weigh in, whether
they would prefer, if there is concur-
rent jurisdiction, for the civilian au-
thorities to handle the case in addition
or whether they would rather the mili-
tary authorities handle the case. It
strengthens the role of the prosecutor
because it provides another layer of re-
view over the prosecutor’s decisions. It
increases the accountability of com-
manders making this evaluation on
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their forms and adding that other layer
of review. It eliminates the good sol-
dier defense. It is irrelevant whether
someone is a good pilot if they have
sodomized or raped someone in the
military, and our amendment will
make it irrelevant and inadmissible.

I thank the Presiding Officer for the
time. I know we have others who want
to visit on this, and I will be happy to
be back later in the day to talk specifi-
cally about some of the other issues in
this bill.

I do not see anyone else here right

now, so I suggest the absence of a
quorum.
The PRESIDING OFFICER. The

clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mrs. GILLIBRAND. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mrs. GILLIBRAND. Mr. President, as
we wait for our colleagues to join the
floor so they can have their floor time,
I wish to address a few of my col-
league’s concerns.

Some of the technical concerns she
raised—we actually took some of those
concerns and revised them in the bill
that has actually been presented, so
some of those concerns have been actu-
ally fully addressed.

For example, as to her concern about
the convening authority, the disposi-
tion authority, our bill is very specific.
The disposition authority is the deci-
sionmaking authority. That goes to
the trained military legal prosecutor,
the JAG counsel, so they actually get
to make the decision about whether to
proceed to trial on the evidence.

The convening authority, which is a
different right, a different duty, is left
intact as it is. So the convening au-
thority still will decide judges, juries,
and all the details of what the court
and the trial will look like. It is two
separate authorities in two separate
places. That has been clarified in the
bill so there is no concern there.

One other concern my colleague
raised is this issue of nonjudicial pun-
ishment. Our bill is very specific. We
exclude 37 specific crimes, including all
article 15 crimes, all of the crimes that
one would be using nonjudicial punish-
ment to enforce. If the disposition au-
thority decides they do not want to
prosecute the case because they don’t
have enough evidence to go forward, it
goes directly back to the commander
to use the benefit of the nonjudicial
punishment to do whatever kind of
punishment he or she thinks is appro-
priate.

So those are just two technical issues
my colleague raised that I think are
very important to clarify.

Then the third issue Senator McCAS-
KILL raised that I think is a misunder-
standing of the bill is about this world
away problem. Today, in our bill, com-
pared to the current system, the re-
porting is the same. One can report



November 20, 2013

anywhere. One can report to a chaplain
or to a friend or to a nurse or to a doc-
tor. One can report anywhere. That is
not changing. The reporting is exactly
the same.

What also is exactly the same is the
investigation. So once a person does re-
port, whether to a chaplain or to a
commander, investigators will be sent
to investigate the case, whether in Iraq
or Afghanistan or Germany or any-
where. That stays exactly the same. So
it doesn’t matter, this world away, be-
cause the investigators go to the per-
son. It is not a different set of inves-
tigators; it is the exact same set of in-
vestigators, and the commanders are
still responsible to make sure the in-
vestigators do their job. So the com-
mander has to be protecting the victim
and has to be making sure the unit is
not retaliating. He has to make sure
the investigator has access to the evi-
dence, and he has to make sure the
command climate stays strong with
good order and discipline. That never
changes. Those commanders are always
responsible for good order and dis-
cipline and command climate.

The only difference under this bill is
after the investigation is completed
and there is a file—a file of evidence—
it doesn’t go sit on an 06 commander’s
desk. An 06 commander is colonel and
above, so quite a senior commander. He
may not even be in Afghanistan or Ger-
many or exactly where that crime has
occurred. The 06 commander will look
at the file and decide: Has a crime been
committed and is there enough evi-
dence to go forward?

Instead of that commander making
that decision, this bill proposes that it
will be a trained military prosecutor,
so it doesn’t matter what desk the file
goes on. What does matter is whether
the person whose desk that file goes on
is objective. What matters is that per-
son is actually trained, understands
the law, understands the nature of the
crime, can weigh the evidence and
make a decision based on the evidence,
not whether he likes the victim or val-
ues or doesn’t value the perpetrator.
Those biases are what is affecting the
system negatively today.

So that is why the world away is not
a concern, because the investigation
proceeds exactly as it always did. The
only difference is on whose desk it goes
to make the ultimate legal decision.

Then, lastly, back to this issue of
whether commanders are being held ac-
countable. Commanders are held ac-
countable. We actually have it in the
underlying bill. Not only is retaliation
now a crime, but they will be meas-
ured, as Senator BLUNT said, on wheth-
er their command climate is strong. Is
the command climate strong enough to
make sure these rapes aren’t hap-
pening? Is your command climate
strong enough to make sure retaliation
of a victim doesn’t happen? Is the com-
mand climate strong enough to make
sure victims believe justice is possible?

So they will be evaluated and com-
manders will be held accountable.
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I don’t think it is appropriate to hold
a commander accountable based on
whether he weighs the evidence prop-
erly. That is a legal judgment. It is not
based on whether a person is tough or
not tough on these rapes. It is based on
whether there is enough evidence to
show that a crime has been committed.
It should be a technical, legal decision,
not a decision based on how tough one
is on crime. That is not the measur-
able. It is just not the measurable.

So commanders are going to be held
accountable for their command cli-
mate, for good order and discipline.
Whether they make a legal decision up
at the colonel level is not determina-
tive as to whether they have done their
job. The commanders who are getting
the opportunity to make those legal
decisions today, they are not doing a
bad job. Of those 3,000 cases reported, 1
in 10 went to trial. That is not a ter-
rible ratio. The ones they do choose to
move forward, there is a 95-percent
conviction rate.

Yes, I agree in those 100 cases, where
the commander said move forward, the
conviction rates weren’t as high. Some
of those cases had convictions and
some did not, and those are excellent
opportunities for the victims to be
heard. But we don’t want just 100 more
cases going forward; we want tens of
thousands of cases to be reported so
they have a chance to go forward. It is
the difference of thousands, and that is
why I feel this reform is so necessary.
Still, in light of all of the amazing re-
forms in the underlying bill, I think it
is necessary because that crisis of con-
fidence is so raw, is so real, is so
present.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The Sen-
ator from Virginia.

Mr. KAINE. Mr. President, I rise to
speak about the NDAA which is cur-
rently on the floor. I wish to address a
couple of issues. One I am passionate
about is the veterans unemployment
rate and how it is dealt with in the
NDAA, another is shipbuilding, an-
other is the critical issue of sexual as-
sault and misconduct and, finally, se-
quester.

Before I begin, let me talk about how
important this bill is. This is a bill the
Senate has passed every year for over
50 years. We pass it every year, even if
we can’t pass a budget, even if we can’t
do other things, because it is so critical
to show those who serve in the mili-
tary that we are behind them. I have
heard some indications, even within
the last 24 hours, that because of so
many amendments that might be pos-
sible on this bill, would that call into
question whether we would be able to
keep our streak going. If we have to be
here Christmas Day, we need to be on
the floor Christmas Day to make sure
we pass this bill before the end of the
yvear. It is that important. It is the
most important bill that comes before
this body, and we need to do every-
thing we can to guarantee the cer-
tainty to those who serve.
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In Virginia, we are so connected to
Active-Duty service and to our vet-
erans. My wife and I are a Blue Star
Family. This is very important and we
have to make sure we pass this bill.

Let me start with a personnel issue
that matters a lot to me, which is the
veterans unemployment rate. Right
now it is unacceptable that veterans,
especially enlisted, who have served in
Iraq and Afghanistan have an unem-
ployment rate that is higher than the
national average.

A report that was issued last week by
the Bureau of Labor Statistics states
that the unemployment rate for vet-
erans who have served since 9/11 re-
mains around 10 percent, which is high-
er than nonveterans of the same age.
Ten percent represents 246,000 indi-
vidual veterans of that era who want to
work but don’t have it.

That is why I introduced as my first
legislation in April the Troop Talent
Act of 2013. A companion bill in the
House was introduced by Representa-
tive TAMMY DUCKWORTH. The bills have
been incorporated into the NDAAs in
both Armed Services Committees.
They are now on the floor and virtually
identical.

The bill represents a strategy to deal
with our veterans unemployment rate
by making sure Active-Duty military
receive civilian credentials for the
skills they obtain in the military at
the moment they obtain them.

The bill has a number of provisions.
My colleagues on the Armed Services
Committee were good enough to in-
clude them in the underlying bill. This
bill will help us deal with the veterans
unemployment rate, and that is one of
the reasons I so much wanted to get to
it and am so strongly supportive.

Second is shipbuilding. The Presiding
Officer and I both have a real interest
in this topic, as all Americans do. It is
an area of great importance to the
State. In Virginia we manufacture the
largest items on the planet Earth,
which is the nuclear aircraft carrier, at
the Huntington Ingalls Shipyard in
Newport News.

As the Defense Department reorients,
resources its strategy toward Asia, we
have to find the Navy bearing more and
more of the operational burden of our
military in that policy shift, and we
have to continue to provide the Navy
with adequate resources and funding
through this provision to support that
shift and to support shipbuilding.

Unfortunately, sequestration—and I
will finish with sequestration in a
minute—poses grave dangers. So we
need to do what we can to maintain
this priority for shipbuilding. Right
now the sequester has reduced our nor-
mal level of three carrier strikers and
three amphibious ready groups, which
weakens our readiness to deal with
challenges in a very challenging world.
We have to maintain the priorities
mandated and the NDAA does that and
that is one of the reasons I support it.

Regarding the issue of sexual mis-
conduct, 2014 is going to be remem-
bered as a potentially historic year for
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a good reason in the military. I wish to
make sure history is good and is not
clouded by our continued inability to
grab onto and reduce the issue of sex-
ual misconduct.

Earlier this year, I know Members of
this body were very happy when Sec-
retary Hagel and the military leader-
ship embraced the proposition that
women should be able to serve in the
military without being barred by gen-
der from any military specialty, that
military specialties could have rig-
orous physical or training criteria, but
that both men and women should be
able to compete to serve in any mili-
tary specialty, even combat-related
specialties.

We will be remembered—2014 will be
remembered—for that. But that mem-
ory will fade by comparison if what we
are really remembered for is we missed
an opportunity, an important oppor-
tunity, to tackle the important issue of
sexual assault.

I congratulate Senators GILLIBRAND
and McCASKILL for all the great work
they have done to bring this to the at-
tention of the body and to look the
military in the eye and say: This has to
stop.

They have said it would stop over
and over for 20 years, and it has not.
This has to be the moment when it
stops, and these Senators, working to-
gether with us on the Armed Services
Committee, have put together a size-
able package of reforms that I am con-
fident will help this time be different.

I also thank the brave victims who
testified. I went to every hearing in the
Senate on the sexual assault issue.
Senator GILLIBRAND had a Personnel
Subcommittee hearing. I was there for
that entire hearing. Senator LEVIN had
a hearing in Armed Services. I was
there for nearly that entire full-day
hearing. Committee markups in the
Subcommittee on Personnel and the
full committee—I have been to all the
meetings.

I have heard these victims testify.
How brave they are as survivors to
come forward and testify. I also thank
survivors in Virginia who have come
and shared their stories with me per-
sonally so I could grapple with what is
the right mix. These survivors have
done a wonderful job in making sure we
address this issue.

I tackled the issue of sexual assault
in a way when I was Governor. We were
treating victims of sexual assault in
the civil justice system poorly in Vir-
ginia. We were not unique in that, but
there was no excuse for it.

So I impaneled a group of advocates
and survivors to look at Virginia law
and tell us what we needed to change if
we were going to try to deal with this
scourge. One of the problems with sex-
ual assault is—together with domestic
violence—it is often a very under-
reported crime.

If somebody breaks into my apart-
ment, I do not hesitate to call the po-
lice and say: There has been a break-in.
If somebody bashes my car windshield
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in, I do not hesitate to call in and say:
Look, a crime has been committed.

But crimes of sexual assault and
crimes of domestic violence—and there
tends to be on overlap, not completely
but there is an overlap—are crimes
where there is underreporting, in both
civilian and military, and on college
campuses. So one of the most impor-
tant aspects in any reform is to create
an environment where people feel they
can come forward with a complaint,
when they have one.

The statistics are well known. They
have just been cited on the floor. By a
statistical sampling, it has been esti-
mated there have been 26,000 instances
of unwanted sexual conduct, of sexual
assaults in the military, and only 3,000
have been reported. We have to make
sure these reforms we are about to em-
brace help us deal with this reporting
issue so people feel a sense of comfort.

What we realized in tackling these
issues in Virginia is that for people to
feel comfortable with reporting sexual
assaults, they have to have time. You
cannot make them make the decision
about reporting in an instant. There is
often a psychological component about
deciding what to do. There needs to be
privacy and discretion and confidence,
and there also needs to be advice and
resources. People need to know: what
are the avenues they have. What are
the legal procedures, how do they look,
and what are their rights if they decide
to pursue a complaint.

I support the ongoing bill that is on
the floor, and I will support some other
proposals that are out. The McCaskill-
Ayotte proposal I will support. I sup-
port the reform for a number of rea-
sons. It affects the training and evalua-
tion of military personnel. It affects
the way sexual assault allegations are
investigated, the way they are pros-
ecuted, and the way they are punished.
It protects witnesses.

An amendment Senator WARNER and
I got into the bill—and we will be add-
ing to it on the floor—protects whistle-
blowers who blow the whistle on an un-
fortunate or sexually harassing cli-
mate.

But the most important part of this
bill is what the bill does for anyone
who has been victimized by a crime of
sexual assault—to create a climate
where they can come forward and lodge
a complaint.

In the military right now there are a
number of avenues whereby somebody
who has been victimized by a crime of
sexual assault can lodge a complaint.
Unique in this form of crime, there is a
restricted report, where someone can
come forward and report confiden-
tially. That is very, very important.

But this bill adds to it what I think
is the core of driving up reporting,
which is salutary. It adds to it, also,
something that would be unique in the
military. It would exist for no other
crime category, no other offense cat-
egory. If someone complains of a sex-
ual assault, they will be assigned a spe-
cial victims’ counsel, whose job it is to
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have their back, to hear the painful
story, to share the various reporting
mechanisms, counseling resources that
are available, how the crime might be
prosecuted. At every step along the
way, as that victim is becoming a sur-
vivor and dealing with the challenge,
that special victims’ counsel will be
there to help them make decisions and
give them the backup and support they
need.

This is based on a pilot project in the
Air Force, a pilot project in the Air
Force that is working. What we are
finding, based on this pilot project in
the Air Force, is even when people file
complaints in a restricted, confidential
way—they come in and say: I want to
file a complaint, but I don’t want to go
against the perpetrator because I don’t
want people to know; I just want help—
after they get a special victims’ advo-
cate and learn about the proceedings
and learn about the protections, and
they build up a bond with somebody
who has their back, they are very like-
ly to say: You know what, now I have
the confidence to actually file my com-
plaint publicly and take on the perpe-
trator—who needs to be taken on, who
needs to be drummed out of the mili-
tary if they committed a sexual as-
sault.

So I believe the core of getting this
right is about giving victims an avenue
where they can have the time, they can
have the advice, they can have the pri-
vacy and discretion to understand what
their options are and then make a deci-
sion and go forward.

I think if we pass this bill with that
special victims’ counsel this will be the
single best thing we will be able to do
to tackle the crime of sexual assault.

Let me conclude by saying a word
about sequestration.

A word that none of us knew before
the beginning of 2013 has been spoken
so many times on the floor of this
body. No one intended for sequestra-
tion to happen when the votes were
cast in the summer of 2011. Everyone
was told across the board: Nonstrategic
cuts to health care, domestic accounts,
and to defense would be harmful to us.
We have seen the harm that sequestra-
tion is doing to our Nation’s military
at a time when our military is getting
more and more dangerous.

Indiscriminate across-the-board cuts
are not only hurting all kinds of mili-
tary priorities, they are also sending
the signal to young men and women
who are thinking about military ca-
reers or who are in the military and de-
ciding how long they want their ca-
reers to be—they are sending them a
signal that Congress does not value
what they do.

We need to show the men and women
of the military we value what they do.
We need to show them by getting an
NDAA bill done this year. We need to
show them by ending sequestration.
Will there be savings we can find in our
defense spending? Of course. We ought
to be looking at every item of govern-
ment to determine whether we can do
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better and save money. But this across-
the-board sequester that is grounding
air combat wings, that is grounding
carrier units, that is making us less
able to confront a more challenging
world, is not behavior befitting of the
greatness of this Nation.

I am a budget conferee right now,
working on a budget deal. We are under
a Senate- and House-imposed deadline
to try to find that deal by December 13
so the appropriators can work on a
budget. We will work diligently on
that. I have an optimistic sense about
finding a budget deal that enables us to
replace this foolish sequester with a
more strategic approach that will not
hurt our military.

Mr. President, I thank you for the
time and I now yield the floor.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. BLUMENTHAL. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BLUMENTHAL. Mr. President, I
want to, first of all, thank the chair-
man of the Armed Services Committee
and the ranking member, Senator
LEVIN and Senator INHOFE, for the lead-
ership they have provided to this body
and to our Nation in fashioning a bill,
the National Defense Authorization
Act for Fiscal Year 2014, that truly
serves our national security and pre-
serves and enhances our national de-
fense.

I want to thank my colleague Sen-
ator MCCASKILL for the leadership she
has provided, along with others, such
as Senator REED and Senator GILLI-
BRAND, all who have focused on the
issues that are raised by the Military
Justice Improvement Act—the need to
reform and strengthen our system of
prosecuting and providing justice to
the survivors of sexual assault.

I have joined with Senator GILLI-
BRAND in supporting the Military Jus-
tice Improvement Act because I think
it embodies the kind of major reform
that is necessary to provide enhanced
confidence and trust in this system of
military justice—major change that is
needed to drive out the scourge of mili-
tary sexual assault from our Armed
Forces and provide the men and women
of our military—the strongest and best
military in the world now and in the
history of the United States—with a
system of military justice that
matches their excellence.

The legislation before us, the Na-
tional Defense Authorization Act for
Fiscal Year 2014, provides much-needed
equipment and training needed by our
warfighters. It keeps us dominant
across the globe and all of the domains
that are necessary for our national de-
fense. It authorizes two new attack
submarines for the coming fiscal year,
and it keeps us on track for developing
the next generation of ballistic missile
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submarines. These weapon systems,
these weapon platforms, and all that is
contained in this act, are vitally im-
portant for the defense of our Nation.
The debate about the Military Justice
Improvement Act should in no way dis-
tract us from that mission to maintain
and enhance the defense of the United
States.

This bill enables the Air Force to
move forward with a new combat res-
cue helicopter that will take injured
airmen and others to safety. In June I
wrote with five of my colleagues to
Gen. Mark Welsh, the Air Force Chief
of Staff, to support the Air Force in its
efforts to replace the current fleet of
HH-60G Pave Hawks with helicopters
that can carry more and go further, all
the while keeping the fuel efficiency
and value that the H-60 aircraft pro-
vides. This legislation Kkeeps our
progress underway in the development
and fielding of the Joint Strike Fighter
that will assure that our Air Force,
Navy, and Marines are ready to re-
spond.

This bill has so many critical and
valuable elements that should be at the
forefront of this debate and evoke ap-
preciation for Senator LEVIN and Sen-
ator INHOFE and the work done by my
colleagues on the Armed Services Com-
mittee. So I am proud to support this
bill. At the same time, Congress has a
responsibility to transform the time-
worn slogan of ‘‘zero tolerance for mili-
tary sexual assault’” into a real plan
and strategy that will achieve that
goal.

For years and years the military has
promised zero tolerance toward sexual
assault. Yet the actual achievement
has fallen short. That is why reporting
has been so low and why the crime of
military sexual assault is not only
underreported but underprosecuted.

The goal of the Military Justice Im-
provement Act is to improve reporting
because without reporting there cannot
be investigating and there cannot be
prosecution, which means there can be
no punishment and no prevention and
protection.

Those are the goals of this major re-
form: better reporting and enhanced
prosecution to deter this horrific
crime, and to make sure that victims
are better protected and the crime
itself prevented.

This bill requires the Secretary of
Defense to afford rights to victims of
crimes prosecuted under the Uniform
Code of Military Justice, such as pro-
tections from unreasonable delay and
the right to be heard. This bill gives
those protections even without the
Military Justice Improvement Act. It
also obligates the Secretary of Defense
to ensure these rights are enforceable
and affords every victim a special vic-
tim’s counsel—again, measures on
which there is consensus provided in
the bill right now.

I am pleased that in response to my
request to the defense appropriations
committee, when this provision is au-
thorized in this legislation, there will
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be $25 million appropriated to stand up
this program systemwide and
defensewide.

So the legislation before us has many
good things even without the Military
Justice Improvement Act. I am proud
of the reforms that are accomplished in
this bill on which we agree. Where we
disagree is on the proposal to take
prosecutorial decisions out of the chain
of command. That is a narrower change
that many people appreciate because
the rest of the system, which is re-
quired for the present command and
control authority, would be essentially
maintained. What is taken out of the
chain of command is simply the pros-
ecutorial decision so that an experi-
enced, trained, objective professional
can make those decisions.

I really believe this measure, if
adopted, as I hope it will be, will lead
the military at some point—those com-
manders who may resist it now—to ac-
tually thank the Senate and the Con-
gress for taking these decisions out of
their hands so that they can focus on
the incredible challenges of military
readiness and preparedness, so they can
do what they are trained to do, which
is to train their men and women and
maintain and enhance their readiness
so that they can do professionally what
is their prime mission, which is to
fight wars and defend our Nation.

These decisions about prosecuting
sexual assault cases can be better made
by trained, experienced prosecutors
who have the expertise in their field
that our military commanders have in
their field. I think it will serve the en-
tire interests of our military to make
sure that these decisions are made by
those military professionals in JAG of-
fices, just as they are trained in other
areas of expertise that require that
kind of training.

I am listening to the voices of the
victims as to what will enhance their
reporting and eliminate their fear of
reprisal and retaliation. On Monday I
was joined by four survivors of mili-
tary sexual assault to discuss the need
for reforming military justice. I wish
to express my appreciation for Army
SST Sandra Lee, Army SGT Cheryl E.
Berg, Air Force SSgt Pattie Dumin,
and Marine Corps Cpl Maureen Friedly.
Each demonstrated that day that their
shared experiences of military justice
warrant the reforms contained in the
Military Justice Improvement Act.

I would like to share just one—Ma-
rine Corps Cpl Maureen Friedly, who
was sexually assaulted by a fellow ma-
rine in 2006 while attending the Navy
School of Music. She pressed charges
against her attacker and requested an
unrestricted investigation. I will now
read her words into the RECORD:

I went to an NCIS investigator who ques-
tioned me about the day I was attacked and,
after hearing my testimony, told me that I
would have to take a lie detector test to in-
sure I was not filing falsely. I agreed to it
but was never asked anything by my investi-
gator again. My chain of command made it
very clear that they preferred my attacker,
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who was a platoon leader, over me and sup-
ported him through everything. When I grad-
uated from the school and went to my duty
station in San Diego, CA, my new chain of
command tried to help me find out what had
happened to my case as I had not heard
about it for several months. A few weeks
passed before we found that my paperwork
had been mishandled, and I was told that
nothing could be done and my attacker
would go out to the fleet.

Eventually it was found that he had sexu-
ally assaulted several other women and he
was administratively separated from the
Corps, not charged, and not given a dishonor-
able discharge.

Her remarks say more than I ever
could about the need for enacting the
Military Justice Improvement Act. The
reforms contained in the measure al-
ready are a vitally important step in
the right direction. Taking these deci-
sions out of the chain of command is
important to good order and discipline
because eliminating the crime of sex-
ual assault and providing for greater
reporting is vital to good order and dis-
cipline. Our experience shows that it
has worked when our allies imple-
mented it. Whatever the claims about
numbers of cases reported in those al-
lies’ armies, clearly they are satisfied
with the way it has worked there.

Finally, let me just say that I appre-
ciate the bipartisan efforts on this bill
on both sides. I think that eventually
we will see this kind of reform. Wheth-
er or not it is approved today, history
is moving in this direction, demanded
and driven by the brave men and
women who have suffered from this
crime, the survivors and victims whose
voices we have heard, and the com-
manders and veterans who have come
forward to us, all of the major veterans
organizations that have made their
voice heard to us and who whole-
heartedly have said: This kind of re-
form is necessary to vindicate and sup-
port the brave men and women who put
their lives on the line for our Nation
day in and day out, whose excellence
should be matched by a military jus-
tice system that truly and really looks
for zero tolerance and achieves zero
tolerance in sexual assault.

I yield the floor.

The PRESIDING OFFICER (Ms.
BALDWIN.) The Senator from Oregon.

Mr. WYDEN. Madam President, be-
fore he yields the floor, I wish to com-
mend my colleague from Connecticut
in terms particularly—and I am going
to go into some of the history with re-
spect to this so-called zero tolerance
policy because I think when we look
back over history, there is a very big
gap between the past pledges of zero
tolerance for sexual assault and the re-
alities of what we have seen. That is
one of the key points the Senator from
Connecticut has made, among many
others. I thank him for it. It was a very
valuable presentation.

I also commend the Presiding Officer
for her extraordinary work. Again and
again, she has outlined what I think is
very constructive; that is, the areas
where there is common ground here,
common ground to try to address an
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issue that I just went through with
Senator BLUMENTHAL. We have heard
past pledges about it, and it has not
really come to be. The Presiding Offi-
cer has done very fine work. Senator
GILLIBRAND, Senator MCCASKILL, Sen-
ator AYOTTE, I know the best, but a
whole host of Senators have been inter-
ested in this issue. I also see my friend
from Rhode Island Senator REED. He
and Senator LEVIN have been very in-
terested in this issue over the years. So
there has been plenty of good work. I
think the question now really is: How
are we going to make a fundamental
break from policies that over the last
couple of decades simply have not
worked?

Go back to the Tailhook scandal.
That was in 1991. Over the course of a
4-day conference in Las Vegas, more
than 100 Naval and Marine Corps avia-
tion officers sexually assaulted 90 vic-
tims. We watched the Secretary of the
Navy resign after Tailhook. His re-
placement said that ‘‘sexual harass-
ment will not be tolerated’” and that
‘““those who do not get the message will
be driven from our ranks.”

Then there was the Aberdeen debacle
5 years later. Five years after we were
told this would not be tolerated, 5
years later, we had the Aberdeen deba-
cle. Army Secretary Togo West deliv-
ered remarks to the Senate Armed
Services Committee titled ‘‘There’s a
Problem, And We Mean To Fix It.”

Once again, years go by, and we have
another such problem. That was the
2003 scandal at the Air Force Academy
where 19 percent of women cadets re-
ported having been sexually assaulted
and 7 percent reported having been the
victim of a rape or attempted rape. The
Air Force Secretary told Congress, ‘“We
will not tolerate in our Air Force, nor
in our Academy, those who sexually as-
sault others; those who would fail to
act to prevent assaults.”

So, again, we heard—and certainly I
am not here to doubt the sincerity of
those who made those comments, but
yet the pattern continues. We have a
horrible set of sexual assaults, not just
one but multiple ones. We have these
pledges for zero tolerance. Yet we have
one event after another. After the 2003
scandal, there were again the pledges
of zero tolerance. We had the Joint
Base San Antonio-Lackland scandal
where some 30 training instructors
were accused of offenses ranging from
improper relationships with trainees to
sexual assault and rape. In response,
the Secretary of Defense said—as did
many of his predecessors in the mili-
tary—‘‘the command structure from
the chairman on down have made very
clear to the leadership in this depart-
ment that this is intolerable and it has
to be dealt with. We have absolutely no
tolerance for any form of sexual as-
sault.”

So the pattern through all of these
instances is ‘‘zero tolerance. We will fix
this.”” These comments—as I say, I do
not question the sincerity of those who
made them. These were officials in the
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military who served their country with
great distinction and great valor. But
the bottom line is the bottom line:
When they said there would be zero tol-
erance, somehow those policies did not
actually work as it related to real life
for those who wear the uniform of the
United States.

Today the military officer in charge
of sexual abuse education at Fort Hood
is under investigation for running a
prostitution ring. Two Navy football
players await trial in a military court
on charges of sexual assault. Today a
West Point sergeant stands accused of
secretly videotaping female cadets in
the shower. So it seems to me that be-
cause of the good work of so many
here—I cited the Presiding Officer;
Senator REED, who is managing the bill
at this point; Senator GILLIBRAND; Sen-
ator MCCASKILL—I believe we are now
in a position to finally make some sig-
nificant changes and turn these past
pledges of zero tolerance into a new re-
ality that really ensures that those
who wear the uniform of the United
States do have a new measure of pro-
tection from sexual assault.

In effect, this is a new zero tolerance
policy, a new policy that says: Zero
tolerance for promises that go
unfulfilled. Zero tolerance for a culture
in which these assaults are treated as
something less than the violent crimes
they are. Zero tolerance for a system
that continues to fail so many victims.

The Pentagon estimates that in 2012
some 26,000 servicemembers experi-
enced sexual assault. Some, I know,
have looked at this issue as sort of a
glorified hazing matter, boys being
boys, a discipline issue.

Senator FISCHER, one of our col-
leagues who has come to the Senate
most recently, has been correct to
point out this is not a gender issue,
this is a violence issue. It is a violence
issue because sexual assault is called
assault for a reason. It is assault. We
are talking about a violent crime that
involves control and domination.

I think it is also worth noting that
somewhere in the vicinity of close to
half of military assault victims are
men. In fact, the Department of De-
fense estimates that 14,000 of those
26,000 victims last year were men.

Colleagues are waiting to speak, and
I would simply wrap up by way of say-
ing that I think the bill, the committee
bill, takes some constructive steps in
the right direction. I wish to see it go
further. It is why I joined a bipartisan
group of colleagues to support Senator
GILLIBRAND’s legislation that would re-
move the decision to prosecute from
the chain of command and give it to
experienced, impartial military law-
yers.

Suffice it to say we are going to have
to come to grips, colleagues, with this
question of assault—and particularly
sexual assault—in a variety of forums.

This is not the place to discuss it, but
yesterday Senator CORNYN, I, and Sen-
ator KLOBUCHAR introduced a fresh ap-
proach to dealing with sex trafficking,
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which is also sexual assault. There will
be an opportunity to discuss that bi-
partisan bill in the future.

This is the time. This is the time to
close the gap between all of those
unfulfilled promises about how there
will be zero tolerance for sexual assault
and a new reality that affords a new
measure of protection from sexual as-
sault for those who wear the uniform of
the United States. This is the oppor-
tunity we have in the Senate today and
the opportunity we have to achieve
that goal in a bipartisan manner.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Rhode Island.

Mr. REED. When sexual abuse occurs
in a military unit or when a service-
member is a victim or a perpetrator of
sexual abuse, we have failed.

Certainly the military has failed, but
Congress with its constitutional man-
date to ‘‘make rules for the govern-
ment and regulation of the land and
naval forces” and to ‘“‘provide for . . .
disciplining the militia’ shares in that
failure.

This is why the efforts of Senator
MCCASKILL, Senator GILLIBRAND, and
indeed all of my colleagues are so im-
portant and so commendable. They
have elevated this debate and chal-
lenged this Congress and our military
to act. They have recognized, through
their passionate advocacy, that sexual
abuse not only is a violation of an indi-
vidual, but it is a corrosive force that
can undermine the trust that is essen-
tial for the functioning of any military
unit.

The essence of military service is
selfless service in which every soldier,
sailor, marine, and airman must be
prepared to give his or her life for a
comrade. Sexual abuse is the antithesis
of that ethic. It represents predatory
behavior and exploitation, not selfless
sacrifice and protection of those you
serve with. It has no place in the mili-
tary, and if not eliminated, it will in-
sidiously destroy our military. No
technology, no amount of military re-
sources can assure military success if
courage and character fail. Sexual
abuse is a cowardly act that betrays
the ethic and character of the military.

I believe we are united on this point.
This debate is about preventing sexual
abuse, a shared goal of every Member
of the Senate, of Congress, of the mili-
tary, and of this Nation. The question
is how best to achieve this essential
goal.

I believe it requires leadership at
every stage: recruitment, training,
evaluation, promotion, retention, and
punishment. I Dbelieve commanders
must be involved in every step. They
must be responsible and their subordi-
nates must recognize this responsi-
bility and their authority. To remove
the commander from any of these re-
sponsibilities will, in my view, weaken
his or her effectiveness in every one of
these dimensions.

I had the privilege of commanding a
company of paratroopers in the 82nd
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Airborne Division. I was responsible di-
rectly for nonjudicial company-grade
punishment under the Uniform Code of
Military Justice. But it was clear to
me and to my troops that the battalion
and brigade commanders and the divi-
sion commander had court-martial au-
thority and would necessarily confer
with their subordinate commanders in
the execution of this authority. This
reality, this authority, permeated ev-
erything we did and reinforced the pol-
icy orders of every commander, includ-
ing myself.

I will admit that my experience is
decades old, and it preceded the inte-
gration of women into combat units
such as an airborne infantry battalion,
but the central role of the commander
has not diminished. Moreover, the ex-
periences of the sixties and the seven-
ties also reveal a military struggling
with serious and corrosive problems,
principally racial integration and drug
use. Congress ultimately dealt with
these problems, not by bypassing com-
manders but by holding them, and
through them every member of the
Armed Forces, to a higher standard.

Today the American military is the
first institution anyone points to when
noting the progress we have made in
racial equality and opportunity. This
was not always the case.

Incidents with racial overtones plagued the
Vietnam period [and the post-Vietnam era.]
Among the most widely publicized were a
race riot among prisoners in a stockade in
Vietnam in 1968 and several incidents aboard
naval vessels in the early 1970s.

In one of these incidents in 1972 on
the carrier Kitty Hawk, there was a 15-
hour melee between Black and White
sailors. Effectively, that carrier, that
ship—a capital ship of the Navy—was
absolutely ineffectual. They weren’t
prepared to fight the enemy, they were
fighting each other.

In May of 1971, there were 4 days of
rioting at Travis Air Force Base in
California ignited by racial incidents
on the base; over 100 individuals were
arrested and more than 30 Air Force
personnel were treated for riot-related
injuries. The Marine Corps saw serious
racial clashes at Camp Lejeune, NC,
and Kaneohe Naval Air Station in Hon-
olulu. In the Army, especially in Ger-
many, there were frequent racial clash-
es.

In December of 1970, a special inves-
tigating team reported to President
Nixon on the situation in Europe and
declared that black troops were experi-
encing ‘‘acute frustration” and ‘‘vola-
tile anger’ because of their treatment.

Interestingly, this report cited as a
major cause of this frustration ‘‘the
failure in too many instances of com-
mand leadership to exercise the au-
thority and responsibility in moni-
toring the equal opportunity provisions
that were already a part of military
regulations. . . . ”

The military has made significant
progress on racial opportunity. I am
sure more can and should be done, but
the progress to date has been driven
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principally by command leadership at
every stage, including the enforcement
of the Uniform Code of Military Jus-
tice.

The point was made by Charles
Moskos and John Sibley Butler, two of
the utmost authorities on race rela-
tions in the military. In 1996 they
wrote:

Perhaps surprisingly, no Army regulation
deals solely with race relations or equal op-
portunity. Instead, these issues fall under
Army Regulation (AR) 600-20, whose broad
concern is ‘“Army Command Policy.”” This
title is more than symbolic. The Army treats
good race relations as a means to readiness
and combat effectiveness—not as an end in
itself. This is the foundation for the Army’s
way of overcoming race. Racial concerns are
broadened into a general leadership responsi-
bility, and commanders are held accountable
for race relations on their watch.

Once again, the emphasis is on com-
manders, not specialized legal proce-
dures that bypass commanders. My
best judgment is we will make the
most progress addressing the issue of
sexual abuse by holding commanders
accountable, not by excluding them
from a critical aspect of military life.

Under the leadership of Senator
LEVIN and Senator INHOFE, the Armed
Services Committee made significant
changes to provisions regarding sexual
abuse in the military. Moreover Sen-
ators MCCASKILL, AYOTTE, and FISCHER
will make additional changes in their
proposed amendment that will further
strengthen our commitment and abil-
ity to respond to the crisis of sexual
abuse in the military. But it is also im-
portant to describe the ongoing efforts
by the Department of Defense to deal
with sexual abuse in the military.

I am drawing on testimony of LTG
Flora D. Darpino, the Judge Advocate
General of the Army, and she described
policies effective in the Army, but gen-
erally there are equivalent procedures
in the other services.

The Army began a major effort to
combat sexual abuse beginning in 2004
with the creation of the Sexual Assault
Prevention and Response Program, the
SAPR Program, and the implementa-
tion of restricted reporting. This al-
lows victims of sexual assault to con-
fidentially disclose a crime to specifi-
cally identified individuals and receive
medical treatment and counseling
without triggering the official inves-
tigative process.

This program has evolved into a com-
prehensive effort ‘‘fielding a capability
of over 11,000 personnel, deployable and
available 24 hours a day,”” to respond to
the victims’ needs.

Included in the procedures available
under the SAPR Program are new re-
porting options for the victim, expe-
dited transfers, access to victim advo-
cates and, most recently, access to vic-
tim counsel.

In addition, this program has a sig-
nificant educational component that
“saturates Soldier training from the
first days of initial entry training to
senior leader forums.”” The training fo-
cuses on bystander intervention and is
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linked to ‘“‘Army values that bond Sol-
diers as a team.” It reinforces the mili-
tary ethic of selfless service over pre-
dation and self-gratification.

“In 2009, the Army recognized the
need for improved training and re-
sources for the prosecution of these
crimes.” Special Victim Prosecutors
were created in the Judge Advocate
General’s Corps and sexual assault in-
vestigators were created in the Crimi-
nal Investigative Division, CID. To-
gether, these specially trained and ex-
perienced professionals work only spe-
cial victim cases. They are able to
apply unprecedented expertise. In addi-
tion, all JAG prosecutors and defense
counsels have received enhanced train-
ing regarding cases of sexual abuse.

With all of these changes, Lieutenant
General Darpino still identifies the
commander as the ‘‘critical” element.
In her words: ‘“The most critical ele-
ment of this institutional effort, how-
ever, is the focus of commanders.”’

As such, she points out:

The Army, like the other services, has
moved aggressively to hold commanders ac-
countable for setting a command climate
that encourages reporting, deplores conduct
that degrades or harasses individuals, and
provides a safe environment, free of retalia-
tion, for victims after they come forward. To
support this effort, officers and commanders
are receiving enhanced training at every
level. Specifically, ‘‘the officers entrusted
with the disposition of sexual assaults, with-
held to the 0-6 (Colonel) Special Court Mar-
tial Convening Authority, are required to at-
tend Senior Legal Orientation Courses at the
Judge Advocate General’s Legal Center and
School with a focus on the proper handling
of sexual assault allegations. General offi-
cers, who will serve as convening authori-
ties, are offered one-on-one instruction in
legal responsibilities, again with a focus on
sexual assault.”

Most significantly, in my view, and
most recently, the Secretary of the
Army, on September 27, 2013, directed
that every officer and noncommis-
sioned officer will be rated on how well
he or she ‘“‘fostered a climate of dignity
and respect and adhered to the Sexual
Harassment/Assault Response (SHARP)
Program.”

Secretary McHugh and General
Odierno have made it clear that com-
manders and senior leaders are respon-
sible. Their advancement, their reten-
tion, their standing in the Army will
rest with an annual, explicit, written
review of their efforts to combat sexual
abuse.

I wish to return for a moment to my
discussion of the racial challenges fac-
ing the Army while I served. Let me
also return to the comments of Charlie
Moskos, the most respected academic
authority and also an Army veteran. In
1986 he wrote:

More important for blacks than the new
race relations curriculum was the revision of
the efficiency report, a performance evalua-
tion that carries a lot of weight in all pro-
motions. Starting in the early 1970s, a new
category appeared in the official report for
officers and NCOs: race relation skills. Fill-
ing out this section was mandatory and the
requirement was rigorously enforced. More
blacks received promotions. Some officers
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with a poor record on race were relieved of
command. All of this set a tone. If for only
self-interest, Army officers and NCOs be-
came highly sensitive to the issue of race.
Today—

He is talking about 1986.
one is more likely to hear racial jokes in a
faculty club than in an officers’ club. And in
an officers’ club one will surely see more
blacks.

I think we have made great progress,
finally, by focusing on the evaluation
and efficiency reports that every offi-
cer and NCO must receive each year.

Now in the context of what the mili-
tary is doing to combat sexual assault
and in the context of glaring examples
of what it is not doing and what it is
failing to do, the Armed Services Com-
mittee adopted provisions that should
rapidly and dramatically combat sex-
ual abuse within the military. The Sec-
retary of Defense has already taken ad-
ministrative steps to implement some
of these provisions. Senator MCCASKILL
will offer additional provisions with
her amendment that I wholeheartedly
support.

It is important to recognize the com-
prehensive and critical nature of these
provisions that are already in the Na-
tional Defense Authorization Act—
from improving measures to prevent
sexual assault, to protecting victims
when it does happen, and strengthening
the judicial process to discipline those
who commit such heinous crimes.

The bill makes important changes
that will improve the prevention of
sexual assaults. First, the bill prohibits
the commissioning or enlistment of in-
dividuals convicted of rape, sexual as-
sault, forcible sodomy, or incest, or at-
tempting to commit these offenses.

Second, the bill requires the Sec-
retary of Defense to report on whether
legislative action is required to modify
the UCMJ to prohibit sexual acts and
contacts between military instructors
and their trainees.

The next step is to ensure that all
servicemembers understand how they
can and must prevent and respond to
incidents of sexual assault. Each of the
services is conducting a variety of
training programs on sexual assault
prevention and response. This bill re-
quires the Secretary of Defense to con-
duct a comprehensive review of the
adequacy of this training and to then
prescribe in regulations such modifica-
tions to address any inadequacies iden-
tified by this review. The bill also re-
quires the Secretary of Defense to re-
view the adequacy of the training,
qualifications, and experience of indi-
viduals assigned to positions respon-
sible for sexual assault prevention and
response, to retrain or reassign any in-
dividual who does not have adequate
training or qualifications, and to im-
prove the requirements for selection
and assignment to sexual assault pre-
vention and response billets.

Servicemembers who have been sexu-
ally assaulted or raped should have
every resource available to report the
incident, to receive care, and to see
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that justice is done. In crafting this
bill, the committee acknowledged that
many victims do not report such inci-
dents because of a fear of retaliation
from their peers and leaders. So this
legislation includes a provision that
makes retaliation against servicemem-
bers for reporting criminal offenses a
punishable offense under the Uniform
Code of Military Justice. This will en-
sure that both victims and witnesses to
such crimes are able to report the oc-
currence without facing retaliatory ac-
tion or threat of such action. This bill
also requires the DOD inspector gen-
eral to review and investigate allega-
tions of retaliatory personnel actions
for reporting a rape, sexual assault, or
sexual misconduct.

Next, the bill expands certain exist-
ing protections to victims who are
members of the National Guard and
Reserves, and members of the Coast
Guard. First, it requires the service
secretaries to ensure that members of
the National Guard and Reserves have
access to a sexual assault response co-
ordinator not later than 2 business
days following the request for such as-
sistance. These coordinators explain
the reporting process, address the vic-
tim’s safety and security needs, and
offer expertise and available services,
including medical care, counseling, and
legal support.

Second, it clarifies that an existing
requirement for the expedited change
of station or unit transfer requested by
a victim of sexual assault also applies
to members of the Coast Guard.

The bill requires the service secre-
taries to provide a special victims’
counsel to provide legal advice and as-
sistance to servicemembers who are
victims of a sexual assault committed
by a member of the Armed Forces. This
resource was initially created by the
Air Force, in a program that began in
January of this year. Since the com-
mittee’s markup of this bill, Secretary
of Defense Hagel has directed each of
the services to implement such a pro-
gram. This provision will codify admin-
istrative action that has already been
taken.

The bill also authorizes the service
secretaries to provide guidelines to
commanders regarding their authority
to temporarily reassign or remove from
an assignment a servicemember on ac-
tive duty who is accused of committing
or attempting to commit a sexual as-
sault offense, not as a punitive meas-
ure but solely for the purpose of main-
taining good order and discipline with-
in the member’s unit. In addition, the
bill directs the Secretary of Defense to
provide information and discussion of
this authority as part of the required
training for new and prospective com-
manders at all levels of command.

The bill also makes several changes
to further strengthen the judicial proc-
ess. First, the bill eliminates the ele-
ment of the character and military
service of the accused—the so-called
good soldier defense—from the factors
a commander should consider in decid-
ing how to dispose of an offense.



November 20, 2013

I should add that Senator MCCAS-
KILL’s amendment further limits the
defendant’s use of good military char-
acter as evidence.

Second, the bill requires the defense
counsel in courts martial to make re-
quests to interview complaining wit-
nesses through the trial counsel, and, if
requested by the witness, requires that
defense counsel interviews take place
in the presence of the trial counsel,
counsel for the witness, or outside
counsel. This is to protect against the
abuse of this process.

Next, the bill changes Article 60 of
the UCMJ to limit the ability of a con-
vening authority to modify the find-
ings of a court-martial to specified sex-
ual offenses. In other words, this provi-
sion eliminates a commander’s ability
to overturn a jury’s conviction for sex-
ual assault, rape, and other crimes.

Additionally, the bill requires a man-
datory minimum sentence of dismissal
or dishonorable discharge of a service-
member convicted of a sexual assault
offense.

The bill also eliminates the 5-year
statute of limitations on trial by
court-martial for certain sexually re-
lated offenses, and requires that sub-
stantiated complaints of a sexually re-
lated offense resulting in a court-mar-
tial conviction, nonjudicial punish-
ment, or administrative action be
noted in the service record of the serv-
icemember, regardless of the member’s
grade.

Importantly, the bill maintains and
strengthens the role of commanders in
the judicial process. During the mark-
up of this bill, the committee adopted
an amendment on a bipartisan basis
that preserves the ability of com-
manders to initiate court-martial pro-
ceedings. Removing this authority,
which some of our colleagues advocate,
would weaken accountability and un-
dermine efforts to combat sexual as-
sault. Commanders have the responsi-
bility to train their subordinates, they
are charged with maintaining good
order and discipline within their units,
and they are responsible for the safety
of the men and women they lead. The
commander is essential to instilling
among the members of his or her unit
that sexual assault and related behav-
iors will not be tolerated and will be
adjudicated.

The bill includes several provisions
that address the role of the com-
manding officer. First, it requires com-
manding officers to immediately refer
to the appropriate military criminal
investigation organization reports of
sexually related offenses involving
servicemembers in the commander’s
chain of command. Next, the bill re-
quires automatic higher level review of
any decision by a commander not to
prosecute a sexual assault allegation,
with the review going all the way to
the service secretary in any case in
which the commander disagrees with
the military lawyer’s recommendation
to prosecute.

If a legal counsel advises prosecution,
and the commander does not do it, ulti-
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mately it will be resolved by the serv-
ice secretary. Most commanders do not
want their decisions reviewed by the
service secretary. I think this will add
more sense and more purpose to their
efforts to combat sexual abuse.

All of these changes take significant
steps forward in addressing these hor-
rible crimes. However, we must remain
committed to further improving both
prevention and response. That is why
the bill includes several provisions re-
lated to the review that is currently
under way by the independent panel
created by last year’s Defense author-
ization bill—the Response Systems to
Adult Sexual Assault Crimes Panel.
This committee is assessing the sys-
tems used to investigate, prosecute,
and adjudicate crimes involving sexual
assault. The bill we are considering
today assigns additional issues to be
considered by this panel and requires
the panel to produce its report no later
than 1 year from its first meeting,
which occurred in July, rather than 18
months, as originally laid out in last
year’s law.

As 1 mentioned before, Senators
MCCASKILL, AYOTTE, and FISCHER are
proposing an amendment that further
strengthens all of these provisions that
are already in the committee’s bill.
First, their amendment requires the
special victims’ counsels to advise vic-
tims of the advantages and disadvan-
tages of their cases being prosecuted in
a civilian court with jurisdiction or
through the Uniform Code of Military
Justice. The victim may express his or
her preference, and this preference
must be afforded great weight in the
determination to prosecute the offense
by court-martial or by a civilian court.

The amendment codifies the decision
by the Department of the Army to
evaluate the performance of soldiers in
adhering to the standards regarding
sexual assault prevention and response.
It extends this provision to every serv-
ice in the Department of Defense. As
previously noted in the context of race
relations, this provision is likely to
make a profound and lasting contribu-
tion to the prevention of sexual abuse.
That is what we are about here—pre-
venting sexual abuse. This could be one
of the key drivers in that effort.

The amendment also improves ac-
countability of commanders by requir-
ing that a command climate assess-
ment be performed after an incident in-
volving a covered sexual offense, as de-
fined in the legislation, for both the
command of the victim and the com-
mand of the accused, if they are in sep-
arate commands, or a single assess-
ment if they are in the same command.
These assessments will be completed
promptly and provided to the military
criminal investigation organization
conducting the investigation of the of-
fense concerned and to the next higher
commander in the chain of command of
the affected unit.

You will know, if you are a com-
mander, if there is an incident in your
unit that all the details will be known
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by your battalion commander, your
brigade commander, your division com-
mander, and all the way up. That will
be another strong incentive to make
sure that nothing happens in your unit.
That is part of the amendment pro-
posed by my colleagues.

This provision, particularly in con-
junction with the requirement to
evaluate servicemembers’ compliance
under the official report, will go a long
way to provide the accountability and
the emphasis on commanders to do
their jobs.

GEN Bruce Clarke, a distinguished
officer wounded in the Battle of the
Bulge and who was awarded the Silver
Star—one of the great heroes of the
U.S. Army—famously instructed his
units that, in his words, ‘‘an organiza-
tion does well only those things the
boss checks.” Well, we are checking
each individual to make sure com-
mander and noncommissioned officer—
they are doing their best. We are
checking each unit, if there is an inci-
dent in that unit, and we are living up
to the advice of General Clarke. It will
get done because, finally, it will be
checked consistently, thoroughly and
appropriately.

The amendment also establishes a
confidential process that will enable a
victim of a sexual assault who is subse-
quently discharged to challenge the
terms or characterization of his or her
discharge in order to correct possible
instances of retaliation. This provision
will help ensure that a discharge accu-
rately reflects the service of the indi-
vidual, taking into consideration the
effects of sexual assault and also help-
ing to remove the concern that report-
ing sexual abuse could influence the
character of a military discharge. Re-
porting such a crime should never in-
fluence the character of a military dis-
charge.

The amendment strengthens the role
of the prosecutor in advising com-
manders on courts martial. The com-
mittee language requires the civilian
service secretary review all cases
where a commander does not choose to
prosecute when his or her legal coun-
sel/judge advocate recommends pros-
ecution. The amendment extends that
mandatory review if the prosecutor
recommends prosecution and the com-
mander demurs. In effect, if either the
prosecutor or the legal counsel/judge
advocate recommends prosecution and
the commander demurs, the case will
automatically be referred to the civil-
ian service secretary. You will have the
highest ranking civilian in the uniform
service making the final call. Every
commander will know that.

The amendment modifies the Mili-
tary Rules of Evidence to prevent de-
fendants from introducing evidence of
good military character as a general
defense of a charge. Such evidence may
only be admitted if that trait is rel-
evant to an element of the offense for
which the accused has been charged.
Too often, the good soldier defense has
been seen as overcoming specific evi-
dence directly related to a crime. This
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appearance undermines the essential
perception that a verdict is determined
by direct evidence supporting the ele-
ments of the crime, not the previous
reputation of the defendant. This pro-
vision builds upon a section of the un-
derlying bill that eliminates the char-
acter and the military service of the
accused from the factors a commander
should consider in deciding how to dis-
pose of an offense.

Finally, the amendment ensures that
all of the protections of this legislation
are extended to the cadets and mid-
shipmen of our service academies. The
McCaskill-Ayotte-Fischer amendment
strengthens the committee bill.
Through enhanced accountability of
commanders and additional changes to
the Uniform Code of Military Justice,
we will strengthen prevention and
prosecution of sexual abuse.

Those who argue for the exclusion of
the commander from the judicial proc-
ess point to the policies of our allies,
including Canada, the United Kingdom,
Australia, and Israel. These countries
have removed commanders as con-
vening authorities and use independent
military or civilian prosecutors to
make charging decisions. While it can
be useful at times to draw comparisons
between our Armed Forces and those
we serve alongside, there are several
points to be made with respect to our
military justice system that do not
align.

First, none of these countries
changed their system in response to a
sexual assault crisis among their ranks
or to protect rights of victims more
generally. In most cases the system
was changed to protect the rights of
the accused.

Second, none of the allies can draw a
correlation between their system and
any change in reporting by victims of
sexual abuse. Many argue that remov-
ing the commander as the decision-
maker will remove a significant hurdle
that victims face in deciding whether
to report sexual assaults. There is no
statistical or anecdotal evidence that
removing commanders from the charg-
ing decision has had any effect on vic-
tims’ willingness to report crimes in
these judicial systems among our al-
lies.

In materials provided to the Re-
sponse Systems Panel, the deputy mili-
tary advocate general for the Israeli
Defense Force noted an increase in sex-
ual assault complaints between 2007—
2011, attributing no specific reason for
the increase but noting that it could
represent an increase in the number of
offenses or it could be a result of cam-
paigns by service authorities to raise
awareness on the issue.

Similarly, the commodore of Naval
Legal Services for Britain’s Royal
Navy has assessed that recent struc-
tural changes to their military judicial
system had no discernible effect on the
reporting of sexual assault offenses.

Third, the scope and scale of our al-
lies’ caseloads are vastly different, pri-
marily because of the much greater
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size of the U.S. Armed Forces. For ex-
ample, the Canadian military only
tried 75 to 80 courts-martial last year,
which is roughly comparable to one
U.S. Army division’s annual caseload.
But several of our allies who have
changed their military justice system
have indicated that the changes have
resulted in the process slowing down
and taking longer. Frankly, that is one
of the issues victims have raised in
terms of why they aren’t reporting and
why they are so terribly frustrated—
because of the length and duration of
the process.

Furthermore, most allies cannot con-
duct courts-martial in a deployed envi-
ronment. BG Richard Gross, the legal
counsel to the Chairman of the Joint
Chiefs of Staffs, stated in a letter:

One critical feature of our justice system
is its expeditionary nature—the ability to
administer justice anywhere in the world our
forces deploy.

Notably, the Army alone tried over
950 cases in deployed areas over the
past 10 years. In one case in Iraq, four
soldiers committed multiple crimes in
a single night. The commander referred
all four soldiers to court-martial, and
they were charged with consuming al-
cohol, breaking into local Iraqi homes,
and stealing property and money from
the locals. Because the commander in
Iraq had authority to refer these cases
to trial, the first trial was underway
within 2 months of the incident. All of
the co-accused and many defense wit-
nesses were in the same unit, and local
Iraqis were available as fact witnesses.
Because the commander had a fully
deployable military justice system at
his disposal, he was able to send a
strong message to the unit that such
conduct would be dealt with swiftly
and decisively. Simultaneously, he was
able to restore positive relations with
the local community.

The Army has also cited instances of
allied soldiers committing sexual as-
sault crimes against U.S. soldiers, and
because of the allied nation’s system
removing the authority of the chain of
command and removing the process
from the battlefield, our commanders
would demand but not receive timely
information on the status of any pros-
ecution. We had a soldier victim, and
they could not find anything about the
process that was going on.

Tragically, sexual assault is a crime
that historically is underreported, and
this is not only with respect to the
military. The Rape, Abuse, and Incest
National Network cites Department of
Justice crime surveys that show that
an average of 60 percent of assaults in
the last 5 years were not reported to
police. However, in numbers released
earlier this month, DOD showed that
more servicemembers are coming for-
ward to report sexual assaults. From
October 2012 to June 2013, 3,553 sexual
assault complaints were reported to
DOD. That is a 46-percent increase over
the same period a year ago. These cases
include sexual assaults by civilians on
servicemembers and by servicemem-
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bers on civilians. A significant number
of the reported incidents occurred be-
fore the victim had even entered mili-
tary service.

Another argument for removing the
commander’s authority is that inde-
pendent JAGs or even civilian authori-
ties will prosecute more cases. How-
ever, statistics show that commanders
from all services have exercised juris-
diction and pursued courts-martial for
sexual assault cases over the deter-
mination of civilian authorities. Over
the last 2 years, Army commanders
have exercised jurisdiction in 49 sexual
assault cases the local civilian authori-
ties declined to pursue, and 32 of those
cases were tried by court-martial, re-
sulting in 26 convictions. The U.S. Ma-
rine Corps exercised jurisdiction in 28
sexual assault cases, all of which were
tried by court-martial, and 16 cases re-
sulted in conviction. This goes on
throughout every service.

Commanders also have an interest in
pursuing a court-martial as a way to
demonstrate the seriousness of the
crime and its impact on unit discipline,
not merely because of the quantity or
quality of evidence that a crime oc-
curred.

On June 4 the Armed Services Com-
mittee held a hearing on the legislative
proposals to address sexual assault in
the military. We heard from four colo-
nels from the Army, Navy, Marine
Corps, and Air Force. They all spoke
about the importance of seeking legal
advice from their command judge advo-
cate and having the responsibility to
adjudicate crimes within their com-
mand.

COL Donna Martin, commander of
the Army’s 202nd Military Police
Group Criminal Investigation Division,
stated:

It is of paramount importance that com-
manders are allowed to continue to be the
center of every formation, setting and en-
forcing standards, and disciplining those who
do not. The commander is responsible for all
that happens or fails to happen in his or her
unit.

She went on to say:

The Uniform Code of Military Justice pro-
vides me with all the tools I need to deal
with misconduct in my unit from low-level
offenses to the most serious, including mur-
der and rape. I cannot and should not rel-
egate my responsibility to maintain dis-
cipline to a staff officer or someone else out-
side the chain of command.

When asked about whether a com-
mander might be more likely to pursue
a court-martial than even an outside
independent officer because of the de-
sire to send a message to his or her
unit, Marine Colonel King replied that
he considers ‘‘achieving justice for
whatever crime was committed and
also the message that I send to the
thousands of Marines that are actively
watching what’s going on. So I can,
even if I fail to achieve a conviction at
whatever level, still send a powerful
message to them that this kind of con-
duct, even alleged, even not proven, is
completely unacceptable.”

Col. Jeannie Leavitt, commander of
the 4th Fighter Wing, stated:
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I could absolutely see the scenario where a
prosecutor may not choose to prosecute a
case or recommend prosecuting a case be-
cause of the likelihood of conviction. How-
ever, as the commander, I absolutely want to
prosecute the case because of the message it
sends so that my airmen understand that
they will be held accountable. And then we’ll
let the jury decide what happened in the case
and whether or not it will be convicted. But
that message is so important, whereas an
independent prosecutor may not see the need
to take it to trial if the proof is not nec-
essarily going to lead to conviction.”

Additionally, our service JAGs have
expressed several concerns about the
proposed amendment my colleague
from New York is introducing. I will
take a moment and talk about the
amendment.

I thank and commend Senator GILLI-
BRAND because without her persistence
and passion, we would not be here
today. She perhaps has done more than
anyone else to focus our attention on
this incredibly heinous crime done to
individuals and the threat to good
order, discipline, and efficiency of the
military.

Her objective—the elimination of
sexual abuse in the ranks of our mili-
tary—must be our objective, and it
must be realized. She and her cospon-
sors have determined, in their view,
that the removal of the commander
from the application of the Uniform
Code of Military Justice for a wide va-
riety of offenses is the best approach to
achieve the goal of ending sexual abuse
in the military, but, as my previous
comments clearly indicate, I disagree.
Indeed, given the nature of military
service, which is significantly different
from civilian life, I believe that with-
out the active involvement of com-
manders in every phase of military life,
this goal cannot be effectively and rap-
idly achieved.

The approach in the amendment pro-
posed by my colleague from New York
poses significant problems in practice
that could unwittingly complicate
rather than accelerate efforts to end
sexual abuse.

The amendment attempts to divide
crimes designated by specific articles
of the UCMJ into two broad categories:
traditional military offenses subject to
command adjudication, such as AWOL
and insubordination, and a broad cat-
egory of serious offenses that would
typically constitute civilian criminal
offenses, such as murder, robbery, and
rape and sexual crimes. In fact, here is
a chart depicting the division of the ar-
ticles of the Uniform Code of Military
Justice.

This second category of offenses
would be removed from command adju-
dication and would be referred to an
independent prosecutor. This inde-
pendent prosecutor must be at least a
full colonel with ‘‘significant experi-
ence in trials by general or specific
court martial” and be ‘‘outside the
chain of command of the member sub-
ject to such charges.”

This bifurcated system—especially
considering the scope of crimes ex-
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cluded from the chain of command—
will have profound effects on the abil-
ity of commanders and units to func-
tion effectively.

Let’s take the case, which is not un-
common, of a soldier who writes five
checks on five separate occasions for
$30 each to the PX knowing he doesn’t
have the funds to cover his purchases.
The Criminal Investigations Division
investigates and informs the com-
mander. Under the Gillibrand amend-
ment, the CID must refer this case to
the independent prosecutor because it
falls under article 123a. These are re-
ferred to special prosecutors if they
fall under the category. The five sepa-
rate incidents, although they individ-
ually have a maximum punishment of 6
months, would be charged together,
leading to 30 months, which exceeds
the 1-year threshold for the Gillibrand
amendment. As a result, this would be
sent forward to the special prosecutor.

I hardly think that charging this sol-
dier for writing bad checks is the in-
tent of the Gillibrand amendment, but
it will be the effect. It also raises the
very practical questions of how the
independent prosecutor will deal with
an onslaught of cases like this when
the expectation is that he or she will
be focused on sexual abuse and other
serious crimes, such as murder. There
is a practical issue: Are you going to
take a bad check case when you have 15
pending attempted murders, assaults,
rapes, et cetera? That is a practical
issue, and I think the answer is prob-
ably no.

Under the amendment, the inde-
pendent prosecutor has the choice of
convening a special court-martial or a
general court-martial. A special court-
martial consists of a panel of at least
three members or, at the servicemem-
ber’s election, a military judge sitting
alone. There is a prosecutor, referred
to as the trial counsel, and a defense
counsel. In comparison, a general
court-martial is the military’s highest
level court where servicemembers are
tried for the most serious crimes—
roughly analogous to a civilian felony
court—and the maximum punishments
are increased.

Before any charge can be sent to a
general court-martial, an Article 32 in-
vestigation must be conducted, which
is a hybrid of a civilian grand jury pro-
ceeding and a preliminary comprehen-
sive discovery proceeding. The Article
32 investigation is intended to be more
than a mere formality; it is a valuable
right for the accused and a source of
information for the commander. The
general court-martial may consist of a
military judge and not fewer than five
members or a military judge alone if
the defendant chooses. Capital cases re-
quire 12 members.

As we can see, these proceedings are
intensive in terms of time, in terms of
commitment of military personnel, and
in terms of investigatory efforts. In
fact, the average length of special
court-martial proceedings ranges from
3 to 5 months. General courts-martial
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can take anywhere from 5 to 8 months.
In cases involving sexual assault, both
special and general courts-martial take
longer—an average of 9 months. Again,
this is probably going to delay the
process, not accelerate the process.

Given the time and resources in-
volved in a general or special court-
martial, in the case of a young soldier
writing bad checks and the long-
standing practice of reserving general
and special courts-martial for the most
serious offenses, I seriously doubt that
an independent prosecutor would take
this case. At some point, the inde-
pendent prosecutor will inform the
commander, which raises another
issue. If this notification is delayed ex-
tensively, there is a related problem of
what to do with the soldier under sus-
picion. Do you deploy him or her sub-
ject to recall? Do you leave him be-
hind? So all of these issues are impor-
tant.

The independent prosecutor’s deci-
sion is binding on any applicable con-
vening authority for a trial by court-
martial on such charges. It is binding
on every commander. The amendment,
however, does attempt to preserve au-
thority to punish these types of of-
fenses by declaring that the inde-
pendent prosecutor’s decision ‘‘shall
not operate to terminate or otherwise
alter the authority of commanding of-
ficers” to employ a summary court-
martial or to impose nonjudicial pun-
ishment under Article 15 of the UCMJ.
But this authority is absolutely an il-
lusion.

Under the UCMJ, every soldier has
the right to turn down a summary
court-martial or an Article 15. Once he
is informed by counsel that he will not
be subject to a general court-martial or
a special court-martial, and he can
turn down a summary court-martial
and article 15, the soldier will invari-
ably refuse the summary court-martial
or article 15. Ironically, in doing so he
will demand a court-martial. But the
commander cannot comply, as he can
now, because he has already been pre-
empted by the independent prosecutor.

This scenario will play out over and
over again. A unit is plagued by a se-
ries of barracks thefts which, if un-
checked, erodes good order and dis-
cipline. The commander has informa-
tion that one soldier is boasting about
ripping off people but he has no other
evidence. During a routine health and
welfare inspection, an iPhone valued at
over $500 and reported missing is found
in the boasting soldier’s room. Under
the Gillibrand amendment, the com-
mander must refer the case to the inde-
pendent prosecutor and again you will
have the issues of whether the inde-
pendent prosecutor takes such a case,
and if not, the likelihood that the ac-
cused will refuse a summary court-
martial or an Article 15 and walk free.

Incidents like this—and this is not
the intent of the legislation, but this is
what will happen—will erode unit cohe-
sion and raise questions at least im-
plicitly: Who is really running the
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unit? The commander? An unseen and
unknown JAG, hundreds of miles
away? Or individual soldiers who may
appear to be violating the rules with
impunity?

This question is important here, but
it is critical when a commander has to
order soldiers to do dangerous things,
and ultimately, that is what com-
manders have to do and soldiers have
to have no doubt that the commander,
he or she, is fully in charge.

As I referenced earlier, the bifurca-
tion of the articles of the UCMJ poses
significant challenges. The problem
with the drafting of this amendment
complicates not just cases of common
theft, not just issues that you say we
could throw out, but the very issue of
sexual assault we are trying to address.

Let’s take another example of a mar-
ried couple, both of whom are Active
Duty servicemembers, who get into a
shouting match in their quarters on
post. The husband stabs the wife with a
kitchen knife and knocks her uncon-
scious. She provides a statement to
CID but later retracts it. They have an-
other argument which results in his as-
saulting her with an attempt to com-
mit rape. Under the Gillibrand amend-
ment, the first offense of aggravated
assault, Article 128, would have to be
referred to the independent prosecutor
to decide whether to send the case to a
court-martial, while the offense of as-
sault with intent to commit rape,
which is specified under Article 134, is
exempt from the Gillibrand proposal
and would be referred to the chain of
command. Assuming both the inde-
pendent prosecutor and the inde-
pendent commander seek a general
court-martial, this particular victim
will now have to have two separate Ar-
ticle 32 hearings, two subsequent
courts-martial, at least doubling the
number of times she must recount her
nightmare and prolonging the adminis-
tration of justice.

The accused will demand and likely
get two separate panels for each set of
offenses, thus doubling the number of
officers unavailable for their duties in
the command and more than doubling
the administrative, personnel, and wit-
ness costs associated with the general
court-martial.

This is a situation where, rather than
streamlining, reinforcing, and clari-
fying the military’s efforts to deal with
sexual assault, we have confused them,
we have delayed them, and we have put
commanders in the position of com-
peting with independent prosecutors.
This is not going to add to the solution
on a practical basis of how we deal
with sexual assault.

We know so many of the men and
women in our Armed Forces serve our
nation selflessly. Every day they are
prepared to give their lives. Sexual as-
sault is the antithesis of this ethic. It
has no place in the Armed Forces, and
if not eliminated, it will insidiously de-
stroy our military. I believe preventing
sexual abuse requires leadership at
every stage and that commanders must
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be involved in every step. I believe that
we will make the most progress in ad-
dressing this issue by involving and
holding commanders accountable, not
by excluding them from a critical area
of militarily life.

We have worked extensively to in-
clude provisions in this bill that will
improve the prevention of sexual as-
sault, the protection of victims, and
the prosecution of perpetrators. We
must pledge to do more, to continue
our oversight of these programs and
make further changes if needed. We
owe it to all those who bravely and
honorably wear the uniform of our Na-
tion.

Madam President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Maryland.

Mr. CARDIN. Madam President, first,
let me thank Senator GILLIBRAND for
her leadership on this issue of sexual
assault in our military. I support her
amendment. I believe we need to look
at a new way to deal with this issue so
there is not only confidence within the
military but within our country that
sexual assault will not be tolerated in
our military and that we have an effec-
tive way to deal with it. I thank Sen-
ator GILLIBRAND. It is quite clear, as
Senator REED said, without her leader-
ship we would not be having these dis-
cussions on the floor of the Senate
today. I applaud her for that.

TRIBUTE TO MAJOR NATE SOMERS

Mr. CARDIN. Madam President, we
are now dealing with the NDAA bill,
the National Defense Authorization
Act, and it is our opportunity as a Sen-
ate to weigh in on one of the primary
roles of government and that is the se-
curity of our country, how we can sup-
port our men and women in our mili-
tary service to make sure they have
the best equipment and the best sup-
port and live up to our commitments
to our veterans when they return to ci-
vilian life. It is an awesome responsi-
bility. I know each of us in our own ca-
pacities need to rely on outside help in
order to be able to carry out this re-
sponsibility.

We have staff. In my case I have been
blessed to have a detailee from the De-
partment of Defense from the Air
Force. That person is Maj. Nate
Somers. I mention that because he will
be leaving my assignment very shortly,
within the next week or so. I wanted to
take this time to let my colleagues
know, but also to let all the people
know, that these detailees who are as-
signed to our office play a critical role.
He has helped me in developing provi-
sions that are in the National Defense
Authorization Act and amendments
that we are offering that deal with
military health issues, that deal with
regional security concerns, that deal
with the impact of sequestration and
how we can deal with the impact of se-
questration and that deal with human
rights issues with U.S. leadership glob-
ally as well as within the military.

To say the least, I could not have
done this as effectively as I needed to
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on behalf of the people of Maryland if
it were not for Maj. Nate Somers. He
comes to this assignment with an in-
credible background. His military
record is wunbelievable. Major Nate
Somers has dedicated his life to serv-
ing our Nation. Nate started his career
with the U.S. Air Force in 2001 when he
graduated and received his commission
through the Officer Training Program
at Mississippi State University. He
also, I might add, has two master’s de-
grees. Nate then went on to serve in
Arkansas, Florida, and Virginia, and
was deployed in support of both Oper-
ation Iraqi Freedom and Operation En-
during Freedom. Prior to joining my
office, Major Somers served as liaison
between the Air Combat Command and
the Air Force Legislative Liaison Di-
rector on issues ranging from con-
stituent inquiries to weapons systems.

Over the course of his incredible ca-
reer, Major Somers has earned 17 dif-
ferent major awards and decorations,
including the Meritorious Service
Medal and the Air Force Commenda-
tion Medal. His receiving these awards
comes as no surprise to those who
know him. Nate demonstrates his ex-
traordinary service to our Nation and
to our Armed Forces each and every
day.

There is hardly a day that goes by
that I am not better informed because
of his assignment to my Senate office.
To say that Major Somers will be
missed is an understatement. Nate has
truly been a integral part of my staff.
Whether ensuring our Maryland vet-
erans get the services they need or ad-
vising me on complex defense issues,
there was no task Nate would not do or
could not do in order to help our office.
The Air Force should be proud of the
extraordinary talent they have in Maj.
Nate Somers. I thank him for his serv-
ice to this Nation.

I also want to take this opportunity
to thank Nate’s wife and sons for shar-
ing Nate with the Senate and for his
service to the country.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Alaska

Ms. MURKOWSKI. Madam President,
yesterday morning I was pleased to be
able to come to the floor of the Senate
and join with a good, strong, group of
women from both sides of the aisle to
express our joint commitment—really
the commitment of every Member of
this body—to address the scourge of
sexual assault, sexual misconduct
within the military.

I thought it was a good way to start
off the debate yesterday on the issue of
sexual assault within the military, rec-
ognizing that some are in different
places in terms of how we deal with
these very important issues. But ulti-
mately the goal of each of us is the
same. The goal is that we make things
right for those who are serving our Na-
tion, and that when it comes to in-
stances of sexual assault, military sex-
ual trauma, sexual harassment, that
really there is no place in our military
for this.
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We use different terminology when
we are discussing the issue of sexual
misconduct in the military. How we de-
fine what we are seeking to eradicate is
important. We have used the more ge-
neric term sexual assault probably
more often to describe the problem
that we need to address, but I suggest
that definition is probably a bit too
narrow. I prefer to use the term mili-
tary sexual trauma, which is the term
that the VA, the Veterans Administra-
tion, uses to describe a spectrum of
harms. Their term, the VA’s term,
military sexual trauma, means ‘‘the
trauma resulting from a physical as-
sault of a sexual nature, battery of a
sexual nature, or sexual harassment
which occurred while the veteran was
serving.”

I prefer this term because it empha-
sizes the various traumas that can
occur, both with and without physical
assaults and batteries. This definition
also calls to our attention the fact that
whatever the instrument of trauma
there are psychological scars that need
to be addressed. These are psycho-
logical scars that can last a lifetime. I
think it is fair to say that this spec-
trum of scars is broad and it is deep.

I have looked very carefully at the
work that came out of the Senate
Armed Services Committee. I have
looked at Senator GILLIBRAND’S amend-
ment very carefully. I have considered
all that is being incorporated in the
Defense Authorization Act. Again, as I
mentioned yesterday, I am pleased
with how in so many different areas we
have been working together to address
these issues of military sexual trauma.

I am a supporter of Senator GILLI-
BRAND’s approach to ensure justice for
victims of military sexual trauma.
Today, I would like to explain some of
the reasons why I have chosen to sup-
port that approach.

The current system of military jus-
tice relies upon the individual deci-
sions of commanders for a decision on
whether or not an offense is to be pun-
ished, and which charges are to be
brought. In our complex military there
are many commanders. We all know
that. While our code of military justice
may be uniform, I think we are seeing
strong evidence that its implementa-
tion is anything but uniform.

Senator GILLIBRAND’S approach en-
sures that charges will be investigated
and that the charging decision will be
made by disinterested military pros-
ecutors. Decisions will be made by dis-
interested prosecutors whose only in-
terest is that the perpetrators account
for their actions, that victims’ inter-
ests are protected, and that the integ-
rity of the process is paramount. I
think that this is very important. I
think this is a breath of fresh air.

The recent experiences I have had, as
a Senator from Alaska, with the trans-
parency of decisions made within the
chain of command leaves much to be
desired. Unfortunately, we have
learned about these situations from
what we read in the headlines, and it
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makes you say: Oh my gosh. I cannot
believe this is happening in our mili-
tary.

It makes your stomach turn. We are
not hearing this from the chain of com-
mand. We are reading this in our news-
papers. We are seeing this reported in
the media, and that is the first time we
hear of them.

Case in point: The 49th Missile De-
fense Battalion, which operates our Na-
tion’s missile defense at Fort Greely.
The missile defense establishment at
Fort Greely is a very important facil-
ity for us in Alaska—as well as for the
Nation. Last spring it was widely re-
ported that unlawful fraternization
among certain members of the bat-
talion—rising up into the chain of com-
mand—was creating an uncomfortable
situation for those who were not part
of what I would describe as the in-
crowd at Fort Greely.

Just when I thought I understood
what was going on at Fort Greely—
after I was told not to worry and that
everything was all fixed—there was a
bizarre series of events which showed
up on my doorstep. The complainant,
who was a member of the Alaska Na-
tional Guard, was involved in a child
custody dispute with another member
of the Alaska National Guard. For rea-
sons I don’t understand, the complain-
ant’s chain of command decided to in-
ject himself into this custody dispute
by causing the complainant to be de-
tained in an electrical closet on a se-
cure U.S. military base for a period of
days in order to deny him lawful visita-
tion with his children. It is also alleged
that DOD civilian police and Fort
Greely military police were complicit
in these actions.

All of this is detailed in a sworn affi-
davit, which the complainant sub-
mitted to my office.

You just have to shake your head.
Are we supposed to call this military
justice? Maybe it is frontier justice.
Maybe it is military justice in the last
frontier. I don’t like it, and I don’t
think we should ever accept it.

I asked the Army CID to look into
this incident because it was my impres-
sion then that an unlawful denial of
one’s freedom is a criminal offense. I
understand that the complaint my of-
fice forwarded was not pursued by the
Army CID, but was referred to the
Space and Missile Defense Command.

I am most appreciative that an inves-
tigation was pursued, but one might le-
gitimately ask the question: How did it
end? What was the outcome of this
story? I don’t know. Alaskans don’t
know. We don’t know. Neither I nor the
individual who sought the investiga-
tion has been informed of the outcome,
just that the chain of command had
looked into it. Where is the trans-
parency?

The complainant has been told he
needs to file a Freedom of Information
Act request in order to get an answer.
None of this sits right with me as an
example of how the chain of command
is an impartial, unbiased, and vigorous
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protector of victims. I am not able to
see that in this instance. In this case it
is alleged that the chain of command
were either the perpetrators or
complicit with the perpetrators.

Think of the message that sends.
Fort Greely is a very small installa-
tion. Folks pretty much know what is
going on at smaller installations. We
know of this incident. It has been re-
ported in the papers. We were told the
chain of command has looked into it,
but then nothing happened after that.

I would like to suggest that this is
the only incident that has come to my
attention, but that is not the case. Lit-
erally, less than a month ago, on Octo-
ber 27, the Anchorage Daily News re-
ported on allegations that were made
by senior Alaska National Guard chap-
lains of pervasive and longstanding
sexual assault and sexual misconduct
within Guard ranks.

There were allegations of some 26 dif-
ferent sexual assault and sexual mis-
conduct incidents that were reported in
the news. The chaplains become aware
of these incidents through their own
observations and through complaints
that were brought to them by Guard
members.

I had an opportunity to ask senior
leaders of the National Guard Bureau
what they knew about this situation. I
asked them when they found out about
this situation. You know what the an-
swer was? They read about it in the
news clippings. Really? I mean, it just
stuns me to hear this after we heard
about how we have this system—
throughout the chain of command—
that has been addressing this issue.
Somewhere there is a broken link in
this chain.

When the media finds out first and
reports about it, and the senior leaders
here are unaware of 26 different allega-
tions, it just causes one to wonder.

It is a truism of management that if
you want a problem managed, you have
to know about it. You have to measure
it and let your subordinates know that
their performance is being evaluated
on that measure.

So answer this question: How can the
Secretary of Defense and our senior
military leaders ever hope to manage
the critical problem before us when the
deplorable facts—and I am not talking
about the number of complaints—are
buried within a decentralized and far
flung chain of command? How can I de-
velop any sense of comfort that those
who were responsible for these hideous
activities have been brought to justice
and not just simply moved around the
military? It does cause one to wonder.

It is a horrible truth that we are still
dealing with in Alaska, but we have all
heard—and are very aware—of the
widespread allegations of child sexual
abuse within the Catholic Church. We
have come to learn that the Church, in
fact, was aware of many of these alle-
gations. Unfortunately, for a period of
time, the way they handled the prob-
lem was to move the offending clergy
to other places. Some of them were
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moved to the State of Alaska. If they
acted inappropriately in an urban com-
munity, they were shipped out to a
bush community—a very remote place.

Out of sight, out of mind, and free to
offend again. That is not responsi-
bility. That is not accountability. That
is not how it should be done within the
church, and it certainly should not
happen within our military.

We have all shared many different
victim stories here on the Senate floor.
I want to add that the more this issue
of military sexual trauma and sexual
assault has been discussed on the Sen-
ate floor, more victims have come to
speak to me.

I was in my home State 2 weeks ago
for a big outdoor community event. It
was a pretty cold Saturday afternoon. I
was approached by a woman who had
seen me from across the street. She
was attending a conference at the time.
She came across the street and into the
town square. She was not wearing a
coat. She wanted to make sure that I
knew she too had been a victim but had
not had the strength to report the
crime. She just left the service.

She said to me: Don’t give up on this
because I had to step down from my
military career and the perpetrator
stayed on, and as he stayed on, he con-
tinued to be promoted. Her plea to me
was: Please don’t let that continue.

I want to share another story that is
very personal to me. I think all of us as
Members of the Senate know what a
privilege and honor it is to nominate
qualified constituents to attend our
Nation’s service academies. The mili-
tary stands very tall in the eyes of
Alaskans, so in my State these nomi-
nations are highly competitive.

Last spring I became aware that one
of my nominees who was accepted into
one of the service academies and did
phenomenally well was sexually as-
saulted at the academy. I was following
this young woman because I knew her
family.

She graduated and was commis-
sioned, but now the burden of dealing
with the fact that she was not pro-
tected from the crime has caused her
to resign her commission. She put 4
years of very hard work toward a mili-
tary career, and now that career is in
the garbage.

I contacted her recently. She is a
strong woman, but her dreams have
been completely dashed by what she
experienced.

Many of my colleagues know I have
taken a keen interest in the work of
our service academies. I served for a
short time on the Board of Visitors of
one of the academies, but I was not
aware of the trauma my constituent
had suffered until she contacted me
long after graduation. I don’t recall
any substantial discussions about
issues like this during my tenure on
the Board of Visitors. It needs to be
discussed. It not only needs to be dis-
cussed but action needs be taken to
eliminate instances like that from ever
happening.

These issues are all current issues,
but not all of these issues are new. Ear-
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lier this year I came to know a woman
by the name of Trina McDonald. At one
point in time she had the opportunity
to live in the State of Alaska as a serv-
icemember. So many of our service-
members who have been stationed in
Alaska want to stay for life. They want
to retire there because they love it.
Unlike many of her colleagues, Trina
chose to try to forget everything that
had been attached to her service in
Alaska. She prefers to forget that expe-
rience. That is because she was sexu-
ally assaulted while serving in my
home state.

Many of you may have seen ‘‘The In-
visible War.”” Ms. McDonald speaks of
the experiences she had when she was
assigned to the Navy and stationed at
Adak, which is now a closed naval base
on the Aleutian Chain. This happened
about 20 years ago. Trina asserts she
was repeatedly drugged, raped, and ul-
timately dumped in the Bering Sea by
superior officers.

What did the chain of command do?
Trina states that she had no place to
turn because both the police and her
superiors were the perpetrators. What
do you do? Where do you go? Where is
the redress? It pains me to think that
the issues, which today are very high
in the attention of this body, have been
out here for 20-plus years. I have lis-
tened to my colleagues on the floor
talk about the Tailhook scandal, and
we have talked about so many of the
other high profile instances where we
have heard our military leaders say,
Never again; never again; zero toler-
ance. They are using all the right
words.

It really does cause us to ask the
question: Are we to attribute this cycle
of violence we are seeing to attention
deficit on the part of us here in Con-
gress or attention deficit on the part of
our military leaders? This is not what
zero tolerance looks like. Whatever the
case, I think it is going to take some
very strong medicine to break through
this powerful attention deficit we have
seen historically.

Incremental steps, in my view, don’t
cut it anymore. For the young woman,
again, whose military career is no
longer; the woman I met out in the
cold 2 weeks ago who gave up her
dream and has just had to stand by and
watch her perpetrator ascend his ca-

reer ladder, incremental measures
don’t cut it.
I think it is time for profound

change. I think the amendment offered
by the Senator from New York, while
it is strong medicine, and I acknowl-
edge that, I think it is the right tool
for what we are dealing with at this
time.

With that, I thank the Presiding Offi-
cer and I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Iowa.

Mr. GRASSLEY. Madam President, 1
wish to reiterate my strong support for
Senator GILLIBRAND’s reforms to the
military justice system. I am proud to
be an original cosponsor of this act,
and I should add it has been a pleasure
working with Senator GILLIBRAND on
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the issue. Her passion and commitment
to rooting out sexual assault in the
military ought to be inspiring to all of
us, and watching how she negotiates
and how she lobbies for her ideas can
teach all of us a good lesson.

I should also add that I appreciate
the work of the Armed Services Com-
mittee, which added a large number of
commonsense reforms to the under-
lying bill. In fact, some of them are so
commonsense that one has to wonder
why the military hasn’t adopted them
already or, if need be, asked for legisla-
tion to do so before now.

For instance, the bill before us pro-
vides that people convicted of certain
sexual assault offenses may not join
the Armed Forces—common sense. It
requires mandatory discharge from the
Armed Forces of any member con-
victed of certain sexual assault of-
fenses—common sense. It directs a
comprehensive review of the adequacy
of training pertaining to sexual assault
prevention and response—common
sense.

The underlying bill also has a num-
ber of provisions to address certain
concerns about commanding officers
not handling sexual assault charges
properly but still keeps this judicial
process in the chain of command. That
is inappropriate; hence, this amend-
ment.

We have tried working within the
current system. This isn’t a new issue.
Military leaders have been making em-
phatic promises about tackling the
problem of sexual assault for years and
years, but the problem only seems to
be getting worse. What is more, the
current system appears to be part of
the problem. There is a culture that
has to change, and it won’t change by
itself.

According to a recent Defense De-
partment report, 50 percent of female
victims stated they did not report the
crime. Why? Because they believed
that nothing would be done with their
report.

Seventy-four percent of females and
60 percent of males perceive one or
more barriers to reporting sexual as-
sault. Sixty-two percent of the victims
who reported a sexual assault indicated
they received some form of profes-
sional, social, or administrative retal-
iation. This should not happen in a
military where everybody ought to be
looking out for everybody else.

A very cohesive unit is essential for
everybody’s protection but also for the
success of the mission. So it is a ter-
rible deterrent when sexual assaults
ought to be reported 100 percent but
aren’t. If sexual assault cases are not
reported, it is quite obvious, common
sense tells us they can’t be prosecuted.
If sexual assault isn’t prosecuted, com-
mon sense ought to tell us it leads to
predators remaining in the military
and a perception that that sort of ac-
tivity will be tolerated or a person can
get away with it. Common sense tells
us that people get away with it.
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By allowing this situation to con-
tinue, we are putting at risk the men
and women who have volunteered to
place their lives on the line. We are
also seriously damaging military mo-
rale and military readiness. Taking
prosecutions out of the hands of com-
manders and giving them to profes-
sional prosecutors who are independent
of the chain of command will help en-
sure impartial justice for the men and
women in uniform.

I know some Senators will be nervous
about the fact that the military is lob-
bying against this legislation. There is
a certain awe that permeates among
Senators when people with stars on
their shoulders appear among us. We
are being asked, once again—that envi-
ronment is here—to wait and see if the
latest attempt to reform the current
system will do the trick. I respond that
the time for trying tweaks to the cur-
rent system and waiting for another re-
port or study has long since passed.

We also hear that this measure will
affect the ability of commanders to re-
tain good order and discipline. I would
like to be clear that we in no way take
away the ability of commanders to
punish troops under their command for
their military infractions. Com-
manders also can and should be held
accountable for the climate under their
command. But the point here is sexual
assault is a law enforcement matter,
not a military one.

If anyone wants official assurances
that we are on the right track, we can
take confidence in the fact that an ad-
visory committee appointed by the
Secretary of Defense himself supports
our reforms. On September 27 of this
year, the Defense Advisory Committee
on Women in the Services—and I be-
lieve that acronym is DACOWITS—
voted overwhelmingly in support of
each of the components of the Military
Justice Improvement Act amendment.

This advisory committee isn’t some-
thing new. These various advisory com-
mittees under different Secretaries of
Defense have been around since 1951
when they were created by then-Sec-
retary of Defense George C. Marshall.
The committee is composed of civilian
and retired military men and women
who are appointed by the Secretary of
Defense to provide advice and rec-
ommendations on matters and policies
relating to the recruitment and reten-
tion, treatment, employment, integra-
tion, and well-being of highly qualified
professional women in the Armed
Forces. Historically, this advisory
committee’s recommendations have
been very instrumental in affecting
changes to laws and policies pertaining
to military women.

The bottom line is—and, again, this
is common sense—this isn’t some advo-
cacy group or fly-by-night panel. It is a
longstanding advisory committee
handpicked by the Secretary of De-
fense, and it supports the substance of
our amendment to a tee.

I know it is easier to support incre-
mental reforms. That is even prudent
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in some cases. However, when we are
talking about something as serious and
life-altering as sexual assault, we can-
not afford to wait any longer than we
already have. Our men and women
serving in this military deserve bold
action to solve this problem—not in a
few years or a little bit at a time but
right now. So I urge my colleagues to
be bold and join us in this effort. It is
the right thing to do.

It seems to me as though a lot of de-
bates in this body get complicated, and
this one seems to be complicated too
by some people. But it is really a very
simple issue. It doesn’t need to be this
complicated, because it talks about
changing the culture. I know there are
cultures in every bureaucracy that
need to be changed that affect their op-
erations, but none of them are as dam-
aging as the No. 1 responsibility of the
Federal Government. So a culture in
the Defense Department has to be
taken seriously. We have to change the
culture.

When one joins the military—and I
haven’t been in the military so I don’t
speak with authority, but it seems to
me as I understand the military—I
have a grandson in the Marines and I
had sons in the military. But when a
person joins, they join because they
feel that everybody in that unit will
have each other’s back. There should
be no fear of anyone—anyone—in the
unit. There should be nothing but re-
spect for each other. Members of the
military should have confidence in
each other and loyalty toward each
other. They are all on the same mis-
sion. None of them should be consid-
ered an enemy. None of them should
have any particular power over an-
other. That is what this sexual assault
thing is all about—power over weak in-
dividuals—not weak because of who
they are, but weak because of the
power of the people above.

This is badly needed legislation.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from North Dakota.

Ms. HEITKAMP. Madam President,
this is a tough issue. It is a tough issue
because good people don’t agree. Good
people don’t see the issue the same
way. But we cannot lose sight of the
fact that so many of the reforms we
will be voting on to guarantee a safe
haven, to guarantee a safe experience,
a common camaraderie, are all parts of
a big plan for change. What we are de-
bating today is one small portion of
that—not small in the sense of impact.
We need to make sure we reward all of
the great work the committee has
done, the great work that has been
done with the leadership of Senator
McCASKILL from the great State of
Missouri, and the commitment that
this body is making today, in a very
unified way, to change the outcome.

I will spend a moment with that in
mind to talk about how I came to my
decision to support the Gillibrand
amendment. I wish to first talk about
my experience. I am probably one of
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the few people in this body who has ac-
tually sat across a table as somebody
who had the power to make the deci-
sion on whether we were going to, in
fact, pursue a prosecution and have
that discussion. I know that is a shared
experience I have with Senator MCcCAS-
KILL, and those are experiences we will
never forget—the damage that is done
so often when people are victims of sex-
ual assault, beyond other Kkinds and
other forms of physical assault, the
power and the responsibility. So I rec-
ognize the great need we have to deal
with this issue. I recognize the great
need we have to have professionals
make the decision.

The bottom line for me is, if someone
came forward and appendicitis was sus-
pected, he or she wouldn’t ask the com-
manding officer to make the decision
for the doctor. What I am suggesting
today is that these are very difficult
decisions on whether one is going to
pursue or decline a prosecution and
they should be made by people who are
trained. There should be a whole sys-
tem—as we have seen in the civil side—
a whole system of support.

Frequently we talked about, back in
the 1980s and the 1990s—as we were
moving through these same questions
in the civil courts—not revictimizing
the victim. I think what you are hear-
ing today is story upon story where
victims of sexual assault in the mili-
tary feel not only let down but they
feel revictimized.

So I want to very quickly go through
a couple of the points we have heard
over and over, which is that this
change in the Gillibrand amendment
would affect good order and discipline
in the military. I have heard this from
many of the military, the good mili-
tary leaders who have come to my of-
fice to talk about this problem: that
they need this authority, this specific
convening authority, because their or-
ders will fall on deaf ears or their lead-
ership will be questioned.

I am not an expert in leadership, but
I have to ask you: Do we really believe
that sort of authority is truly essential
to being someone whom the troops will
follow, someone who demands respect,
who inspires devotion or truly will
stand and fight side by side no matter
what the cost?

The conclusion I make is that I do
not think so. Because when I talk to
our brave veterans in North Dakota or
our noncommissioned officers who lead
our servicemembers every single day,
that is not what I hear. I hear: I knew
he would do the same for me. Not:
Well, he has convening authority.

That is what I believe inspires and
maintains good order and discipline:
the shared values of a mission, of trust,
of concern, and respect.

I also have heard great reforms, espe-
cially in the Air Force—and we have a
special relationship in North Dakota to
the Air Force, having two air bases.
The Air Force JAG came in and told
me about the new process and the new
procedures and impressed upon me this
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great opportunity they had taken now
for change. I said one thing. I said: It is
too late. It is too late to expect that we
are going to believe it this time. It’s
the old adage: ‘‘Fool me once, shame
on you; fool me twice, shame on me.”
We are at that point now where some-
thing very dramatic needs to happen in
order to send the very important mes-
sage that you matter and this behavior
does not reflect behavior that is be-
coming of our troops, of our country,
and the people who step up to serve our
country.

Progress that has been made does not
go far enough. I think it is time to
boldly act and step up for people who
serve, who have stepped up bravely and
said: What can I do, no matter the cost
or the sacrifice—knowing the hardship
they will endure and the distance from
home and family who love and care for
them; that when they go, our military
personnel say: I am yours. I will go and
do whatever I need to do, whatever you
tell me, to protect our values and to
protect our way of life.

It seems a small thing to do every-
thing we can to protect those who pro-
tect us. The time has come to address
this, to send a strong and important
message to our volunteer service that
we will not tolerate this and that we
will put this decision in the hands of
the people who are best equipped to
make this important decision. And
that is the prosecutors.

I yield the floor.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. ALEXANDER. Madam President,
I ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ALEXANDER. Madam President,
I ask unanimous consent that I be al-
lowed to speak as in morning business
for 10 minutes, without taking the
time from either side.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ALEXANDER. Madam President,
I thank the Senator from Texas and
the Senator from Missouri for their
courtesy, and I will endeavor to do it a
little quicker than in 10 minutes.

CHANGING SENATE RULES

Madam President, this weekend,
Vanderbilt plays Tennessee in a foot-
ball game in Knoxville. Let’s say Van-
derbilt gets on the 1-yard line of Ten-
nessee and Tennessee then says: Well,
we are the home team. Let’s add 20
yards or whatever it takes to win the
game. Or let’s say in the World Series
recently the Red Sox were behind St.
Louis in the ninth inning and the Red
Sox said: Well, we are the home team.
Let’s add a couple of innings or what-
ever it takes to win the game. Every-
one, I think, would say that is cheat-
ing. Everyone would say: You are de-
stroying the game of football or base-
ball.
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If a home team could change the
rules at any time during the game or
whatever it takes to win the game,
what kind of game is it? That is what
Senator Vandenberg said after World
War II and Senator LEVIN repeated to
all of us—that a Senate in which a ma-
jority can change the rules any time
the majority wants to change the rules
is a Senate without any rules.

Yet we hear that is what the Demo-
cratic majority may be seeking to do
this week. They are unhappy, they say,
that Republicans have said it is pre-
mature to vote up or down on three cir-
cuit judges nominated by President
Obama—even though that was exactly
the position of the Democratic Sen-
ators in 2006 and 2007 when they argued
that the DC Circuit Court is under-
worked and that we should transfer
judges from where they are needed the
least to where they are needed the
most. So they are going to change the
rules of the game during the game or
whatever it takes to get the results
they want.

We have a lot of new Senators on
both sides of the aisle. Nearly half the
Senate, 44 members, are in their first
term. It is important for them to re-
member that in Senator REID’s book he
said that to do this would be the end of
the U.S. Senate, that Senator Robert
Byrd—probably the most distinguished
Senate historian in its history—said in
his last speech to us that the filibuster
is the necessary fence against the ex-
cesses of the majority and of the Exec-
utive. It is the fence against what de
Tocqueville called in the early 1830s
the greatest danger to our country that
he saw, which was the tyranny of the
majority.

You may ask, how could this possibly
happen? Here is how I am afraid it is
happening. Sometimes we get off in our
rooms by ourselves—and Republicans
do it as well as Democrats—and we
give ourselves our own version of the
facts. The last time this came up, we
tried to address this in the Old Senate
Chamber. I think all of us thought it
was a pretty good session. But this is
my third opportunity to respond to
these nuclear threats, and I am not
going to do it again.

The President said during the gov-
ernment shutdown that he was not
going to negotiate with a gun to his
head. Neither am I. Democrats have
had their finger on the nuclear button
for 2 years. I hope they will reconsider.

No. 1, I hope they will read Senator
LEAHY’s letter, which I ask unanimous
consent to have printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. SENATE,
Washington, DC, July 27, 2006.
Hon. ARLEN SPECTER,
Chairman, Committee on the Judiciary, Wash-
ington, DC.

DEAR CHAIRMAN SPECTER: We write to re-
quest that you postpone next week’s pro-
posed confirmation hearing for Peter
Keisler, only recently nominated to the DC
Circuit Court of Appeals. For the reasons set
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forth below, we believe that Mr. Keisler
should under no circumstances be consid-
ered—much less confirmed—by this Com-
mittee before we first address the very need
for that judgeship, receive and review nec-
essary information about the nominee, and
deal with the genuine judicial emergencies
identified by the Judicial Conference.

First, the Committee should, before turn-
ing to the nomination itself, hold a hearing
on the necessity of filling the 11th seat on
the DC Circuit, to which Mr. Keisler has
been nominated. There has long been con-
cern—much of it expressed by Republican
Members—that the DC Circuit’s workload
does not warrant more than 10 active judges.
As you may recall, in years past, a number
of Senators, including several who still sit
on this Committee, have vehemently op-
posed the filling of the 11th and 12th seats on
that court:

Senator Sessions: ‘‘[The eleventh] judge-
ship, more than any other judgeship in
America, is not needed.” (1997)

Senator Grassley: ‘I can confidently con-
clude that the DC Circuit does not need 12
judges or even 11 judges.”’ (1997)

Senator Kyl: “If . . . another vacancy oc-
curs, thereby opening up the 11th seat again,
I plan to vote against filling the seat—and,
of course, the 12th seat—unless there is a sig-
nificant increase in the caseload or some
other extraordinary circumstance.” (1997)

More recently, at a hearing on the DC Cir-
cuit, Senator Sessions, citing the Chief
Judge of the DC Circuit, reaffirmed his view
that there was no need to fill the 11th seat:

“I thought ten was too many . . . I will op-
pose going above ten unless the caseload is
up.”’ (2002)

In addition, these and other Senators ex-
pressed great reluctance to spend the esti-
mated $1 million per year in taxpayer funds
to finance a judgeship that could not be jus-
tified based on the workload. Indeed, Senator
Sessions even suggested that filling the 11th
seat would be ‘“‘an unjust burden on the tax-
payers of America.”

Since these emphatic objections were
raised in 1997, by every relevant benchmark,
the caseload for that circuit has only
dropped further. According to the Adminis-
trative Office of the United States Courts,
the Circuit’s caseload, as measured by writ-
ten decisions per active judge, has declined
17 percent since 1997; as measured by number
of appeals resolved on the merits per active
judge, it declined by 21 percent; and as meas-
ured by total number of appeals filed, it de-
clined by 10 percent. Accordingly, before we
rush to consider Mr. Keisler’s nomination,
we should look closely—as we did in 2002—at
whether there is even a need for this seat to
be filled and at what expense to the tax-
payer.

Second, given how quickly the Keisler
hearing was scheduled (he was nominated
only 28 days ago), the American Bar Associa-
tion has not yet even completed its evalua-
tion of this nominee. We should not be sched-
uling hearings for nominees before the Com-
mittee has received their ABA ratings. More-
over, in connection with the most recent ju-
dicial nominees who, like Mr. Keisler, served
in past administrations, Senators appro-
priately sought and received publicly avail-
able documents relevant to their govern-
ment service. Everyone, we believe, bene-
fited from the review of that material, which
assisted Senators in fulfilling their respon-
sibilities of advice and consent. Similarly,
the Committee should have the benefit of
publicly available information relevant to
Mr. Keisler’s tenure in the Reagan Adminis-
tration, some of which may take some time
to procure from, among other places, the
Reagan Library. As Senator Frist said in an
interview on Tuesday, ‘‘[T]Jthe DC Circuit
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. after the Supreme Court is the next
court in terms of hierarchy, in terms of re-
sponsibility, interpretation, and in terms of
prioritization.”” We should therefore perform
our due diligence before awarding a lifetime
appointment to this uniquely important
court.

Finally, given the questionable need to fill
the 11th seat, we believe that Mr. Keisler
should not jump ahead of those who have
been nominated for vacant seats identified
as judicial emergencies by the non-partisan
Judicial Conference. Indeed, every other Cir-
cuit Court nominee awaiting a hearing in the
Committee, save one, has been selected for a
vacancy that has been deemed a ‘‘judicial
emergency.” We should turn to those nomi-
nees first; emergency vacancies should clear-
ly take priority over a possibly superfluous
one.

Given the singular importance of the DC
Circuit, we should not proceed hastily and
without full information. Only after we reas-
sess the need to fill this seat, perform rea-
sonable due diligence on the nominee, and
tend to actual judicial emergencies, should
we hold a hearing on Mr. Keisler’s nomina-
tion.

We thank you for your consideration of
this unanimous request of Democratic Sen-
ators.

Sincerely,
PATRICK LEAHY.
CHUCK SCHUMER.
RUSS FEINGOLD.
TED KENNEDY.
DIANNE FEINSTEIN.
DICK DURBIN.
HERB KOHL.
JOE BIDEN.

Mr. ALEXANDER. It was signed in
2006 by all the Democratic members of

the Judiciary Committee: Senator
LEAHY, Senator FEINSTEIN, Senator
Kennedy, Senator BIDEN, Senator
SCHUMER, Senator DURBIN, Senator

Feingold, and Senator Kohl. These Sen-
ate Democrats said under no cir-
cumstances should we consider con-
firming a judge to the DC Circuit when
it is so underworked. So the Repub-
lican President and the Democratic
Senate agreed with that and reduced
the Court’s size by one judge—just the
same argument being made today.

No. 2, any suggestion that the Presi-
dent’s nominations are being held up is
completely wrong. I invited the Con-
gressional Research Service into my
office. I asked that question. They have
said: No. President Obama’s cabinet
nominations in his second term are
being considered at about the rate as
those of President Clinton and Presi-
dent George W. Bush.

On every Senator’s desk is an Execu-
tive Calendar. Every person who could
be confirmed by the Senate is on this
calendar. There are about 11 pages. The
one who has been on there the longest
goes back to February and six were re-
ported in the Summer. But all the rest
of them go back just to September 12—
just a few weeks. Most of them have
been there just 3 or 4 weeks.

So people are not being held up. The
only way a nominee can be reported to
the Senate floor is by a Democratic
committee. The only person who can
bring them from the calendar to be
confirmed is the Democratic leader.
Why doesn’t he bring them to the floor
and let them be confirmed?
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In the history of the Senate—and
this is from the Congressional Re-
search Service—there have only been 17
executive nominees in its history who
have failed to be seated because of a
filibuster vote, a failed cloture vote.
There have been two under the Clinton
administration, three in the Bush ad-
ministration, two in the Obama admin-
istration. There have been five Bush
circuit judges and five Obama circuit
judges. Never a Supreme Court Jus-
tice—there was a little exception with
Abe Fortas, which was different—never
a district court judge, and never a Cab-
inet member denied a seat by a fili-
buster—a failed cloture vote. So where
is the crisis?

In conclusion, I would make this sug-
gestion: I think what makes Americans
angry about ObamaCare is it is taking
us in the wrong direction, it is the
3,000-page bill, but as much as anything
else it is the raw exercise of political
power in the middle of the night during
a snowstorm to pass a bill by a par-
tisan vote, without any bipartisan sup-
port.

If the Democrats proceed to use the
nuclear option in this way, it will be
ObamaCare II, it will be the raw exer-
cise of political power to say: We can
do whatever we want to do.

Grantland Rice, a famous sports-
writer, once said: ‘‘It’s not whether you
win or lose, it’s how you play the
game.”” In this case, it is not so much
what the rule is, it is how you change
the rule. There have always been a few
Senators on either side of the aisle who
care enough about our institution and
enough about our Constitution of
checks and balances to stop a stampede
that we will later regret. I hope that
will be true again. I hope we will resist
turning the Senate into an institution
where the home team can cheat to win
the game, to get whatever result it
wants at any time it wants. Because as
Senator Vandenberg said, and Senator
LEVIN has repeated: A Senate where a
majority can change the rules any time
it wants is a Senate without any rules
at all.

I ask unanimous consent to have
printed in the RECORD a l-page sum-
mary of the 17 nominations that have
not been confirmed after a failed clo-
ture vote, which, according to the Con-
gressional Research Service, is the en-
tire number in the history of the U.S.
Senate that have ever been denied
their seat by a filibuster.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

NOMINATIONS NOT CONFIRMED AFTER A
FAILED CLOTURE VOTE
EXECUTIVE BRANCH
CLINTON NOMINEES

Sam Brown—to be Ambassador to the Con-
ference on Security and Cooperation in Eu-
rope

Henry Foster—to be U.S. Surgeon General

G. W. BUSH NOMINEES

Thomas Dorr—to be Undersecretary of Ag-
riculture for Rural Development and Board
Member, Commodity Credit Corporation
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John R. Bolton—to be U.S. Representative
to the United Nations
Peter Flory—to be Assistant Secretary of
Defense
OBAMA NOMINEES
Craig Becker—to be member of the Na-
tional Labor Relations Board
Mel Watt—to be director of the Federal
Housing Finance Agency
CIRCUIT COURT JUDGES
BUSH NOMINEES
Miguel Estrada
Charles Pickering
William Myers
Carolyn Kuhl
Henry Saad

OBAMA NOMINEES

Goodwin Liu

Caitlin Halligan

Patricia Millet

Cornelia Pillard

Robert Wilkins

Source: Congressional Research Service.

The PRESIDING OFFICER (Mr.
HEINRICH). The assistant majority lead-
er.
Mr. DURBIN. Mr. President, I will
take a few minutes to respond to the
statement just made by my colleague
from Tennessee, my friend, LAMAR
ALEXANDER.

We have a circumstance here in the
U.S. Senate which is——

The PRESIDING OFFICER. On whose
time does the Senator speak?

Mr. DURBIN. Mr. President, I am
sorry. I did not know we were in con-
trolled time, so I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mr. CRUZ. Mr. President, I rise in
support of the Gillibrand amendment. I
am proud to support Senator GILLI-
BRAND’s concerted effort to deal with
the problem of sexual assault in our
military.

I want to begin by commending her
persistent leadership in forging a bipar-
tisan coalition to tackle this serious
problem. I supported the Gillibrand
amendment in committee, and I am
proud to be a cosponsor of the amend-
ment here on the floor of the Senate. I
rise today to share my reasons for sup-
porting it and to encourage my col-
leagues to continue to come together
in support of this amendment.

Everyone in this body wants to sup-
port the men and women of our mili-
tary. In the course of the Senate
Armed Services Committee hearings on
sexual assault, we heard testimony
after testimony after testimony about
the persistent problem of sexual as-
sault in the military. I found myself
persuaded by the arguments that Sen-
ator GILLIBRAND raised in defense of
her amendments.

Indeed, when I said at the hearing
that I had been persuaded by the argu-
ments, I have to tell you, afterwards a
reporter from a newspaper came up to
me astonished, and asked, in wonder-
ment: Were you really persuaded by ar-
guments at a hearing? I thought every-
one came in with their views already
set in stone, and nothing that was said
here made a difference.

I chuckled and said: Well, the argu-
ments Senator GILLIBRAND put forth I
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found powerful in terms of how do we
deal with a serious problem.

There were two arguments in par-
ticular that I found persuasive. The
first is that sexual assault has proven
to be a persistent problem in the mili-
tary. According to the Defense Depart-
ment, 3,374 cases of unwanted sexual
contact were reported last year.

More than 23,000 additional cases of
unwanted sexual contact went unre-
ported. This has been a problem that
has been present in the military for
decades. Our commanders, our gen-
erals, our admirals, have worked in
good faith, have worked diligently to
correct this problem. It has proven a
persistent problem. Yet, unfortunately,
their efforts to correct the problem
have not proven successful.

In the civilian side, one of the great
challenges when it comes to sexual as-
sault is the relatively low rate of re-
porting. Sadly, on the military side,
that problem is even greater. The most
significant barrier we see to deterring
and preventing sexual assault is that
many of the victims are unwilling, are
not comfortable coming forward and
reporting the assaults they are experi-
encing. Despite the repeated good-faith
efforts of our military commanders, we
have been unable to fix that problem.

The second argument Senator GILLI-
BRAND raised that I find quite persua-
sive is that a number of our allies, in-
cluding Great Britain, including Israel,
including Canada, including Germany,
have implemented reforms quite simi-
lar to the reforms she is proposing,
which is namely that the decision
whether to bring a prosecution for a
crime like sexual assault should be
made by an impartial military pros-
ecutor and not by the commanding of-
ficer who may well be the commanding
officer both of the victim of the crime
and the perpetrator of the crime. Those
reforms have been implemented by our
allies. Our allies have not seen good
order and discipline undermined. In-
deed, the data suggests they have seen
an increase in reporting rates. Those
are the arguments that persuaded me
that we need to solve this problem, we
need to stop this problem.

Let me point out that the coalition
supporting the Gillibrand amendment
is a bipartisan coalition. This cuts
across party lines.

In my view, there are two strong con-
servative principles, both of which the
Gillibrand amendment furthers. No. 1,
all of us want to strengthen our mili-
tary, ensure that good order and dis-
cipline are protected; that our com-
manders are effective; that we main-
tain the strongest fighting force on the
face of the planet. But, No. 2, all of us
want to prevent and deter violent
crime and to ensure that anyone who
commits violent crime, and in par-
ticular a crime of a sexual nature,
meets swift and sure punishment.

Prior to being elected in the Senate I
spent many years in law enforcement
working to ensure that those guilty of
violent crimes, and in particular
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crimes of sexual violence against chil-
dren, against women, received the
swiftest and surest punishment.

In my view, the Gillibrand amend-
ment furthers both of these conserv-
ative objectives. I have tried to think
about this issue not just from the per-
spective of a Senator but also from the
perspective of a father. My wife and I
have two little girls, Caroline and
Catherine, who are 5 and 3. I have tried
to think if some years hence Caroline
or Catherine made a decision to step
forward and volunteer to serve in our
Armed Forces, what are the rules I
would want to be in place to ensure
that my daughters were protected
against any risk of sexual assault.

Given the two-decade-plus history
that we have seen in the military of
not being able to effectively prevent
these crimes and not having victims
willing to come forward and report, in
my view, shifting not to a civilian au-
thority but to an impartial military
prosecutor is going to significantly in-
crease the reporting rates, which, in
turn, is going to deter these crimes
from being committed.

All of us owe a duty to our soldiers,
our sailors, airmen, and marines, the
young men and women who voluntarily
step forward to risk everything to de-
fend our Nation. For one of those
young soldiers to find himself or her-
self the victim of sexual assault is an
absolute violation of that trust.

The Supreme Court has referred to
rape as ‘‘short of murder, the ultimate
violation of self.”” All of us have an ob-
ligation to make sure we are pro-
tecting our soldiers. An environment
where young men and women in the
military fear the risk of sexual assault
or are not able to come forward and re-
port those crimes is not an environ-
ment that furthers good order and dis-
cipline. So I would encourage all of my
friends in this body, both Democrats
and Republicans, to come together in
support of this commonsense proposal
to strengthen our military, and at the
same time to deter and punish the un-
acceptable, unspeakable crimes of sex-
ual assault so we can together honor
the commitment we owe to all men and
women in the military.

I yield the floor and I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Ms. AYOTTE. I ask unanimous con-
sent that the order for the quorum call
be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Ms. AYOTTE. Mr. President, I rise
today to talk about a very important
issue I spoke about on the floor yester-
day; that is, eliminating sexual as-
saults in our military, making sure
victims are supported, that they get
the support they need.

Yesterday on the floor I talked about
important reforms we are doing to-
gether on a bipartisan basis to make
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sure victims receive special victims’
counsel, so each victim is now going to
receive an attorney who represents him
or her in the system, and stands up for
their rights.

We make retaliation a crime under
the Uniform Code of Military Justice
so that victims of sexual assault under-
stand if they are retaliated against,
there will be a crime for that. In fact,
those who retaliate will be brought to
justice.

There are many other dozens of re-
forms that are in the Defense author-
ization, but today I want to talk about
a very important issue. I see on the
floor Senator MCCASKILL. I want to
commend her for her leadership on this
issue. She has been a tremendous lead-
er. Senator MCCASKILL, Senator FISCH-
ER from Nebraska, and I have offered
an amendment that will further
strengthen historic reforms that we
discussed yesterday on the Defense au-
thorization, including allowing a vic-
tim to formally express their wish
about how their case will be handled,
in addition to their being, of course,
provided special victims’® counsel, to
provide the prosecuting attorney the
ability to disagree with a commander’s
decision, which I will talk about more,
and to have a review of that decision
by the civilian head of each force.

Then we eliminate things such as the
good soldier defense. Then those who
feel like they have been discharged
from the military or how their dis-
charge has been described will now get
an opportunity to have their case re-
viewed. So we are not only looking for-
ward, but we are going to look back-
ward to make sure that victims of
crimes know they will be treated with
dignity and respect.

I have come to this issue as someone
who was a prosecutor. Most of the
cases I prosecuted were murder cases,
but I also had the chance to serve as
attorney general of our State, where 1
worked with not only murder victims
but also victims of sexual and domestic
violence. This is a set of crimes that is
unacceptable in society, but particu-
larly unacceptable in our military,
where we expect the very best from our
military.

I looked at this issue very carefully,
the issue that has been discussed so
much on the floor today, that is, in
handling sexual assault cases and other
types of cases, should the military jus-
tice system be changed fundamentally
to take the commander out of the deci-
sion on whether a charge will be
brought after an independent inves-
tigation. I came down on the side of we
need to hold commanders more ac-
countable, not less accountable, be-
cause everything within our military,
of course, is deployable. We have the
finest men and women who serve our
country in the world. We have to have
a military justice system structured in
a way that it can bring justice in Af-
ghanistan as easily as it can bring jus-
tice in the United States of America,
wherever our men and women are situ-
ated. If we take commanders out of the
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decisionmaking process, then fun-
damentally we are holding them less
accountable for the results of how
these cases are handled. So I would like
to talk about the proposal Senators
MCCASKILL, FISCHER, and I have that I
think will hold commanders much
more accountable.

Right now, as we look at cases of sex-
ual assault in our military, we want
victims to understand they can come
forward. When they come forward, and
we want them to come forward, they
will get the support they need and de-
serve; that their perpetrators will be
held accountable for the crimes they
have committed.

We want commanders to establish a
climate within their unit to say no tol-
erance when it comes to sexual assault.
If you do not handle a sexual assault
case properly, you will be relieved of
your command. That is what this is
about.

So in our proposal, rather than re-
move commanders from the decision-
making—Ilet me say how this works so
people understand. Right now, a victim
of a sexual assault or another serious
crime comes forward. They do not have
to come forward through their chain of
command. They can come forward
through a health care professional,
they can come forward through a 911
call, they can come forward through
their pastor to report a sexual assault.
Then it is independently investigated.

From there, that investigation is pre-
sented to a JAG lawyer in the chain of
command who then makes a rec-
ommendation to the commander of
whether a charge should be brought
and whether they should be going to a
military trial at that point. So to take
out of that the decision of the com-
mander is now to leave the victim in a
situation where—let’s put this victim
in Afghanistan. They are in a situation
where the case has been investigated.
It comes back. The commander now
does not take responsibility for wheth-
er a charge is brought. The commander
is now put in a situation where: I am
sorry, that decision is being made by
another set of JAG lawyers who are
outside of the chain of command, so go
talk to the lawyers over here, not me.
It puts the commander in a bystander
responsibility rather than taking re-
sponsibility for these decisions.

So what we have done is made com-
manders more accountable. When the
JAG lawyer comes to the commander
for a recommendation, saying this case
should be brought on a sexual assault
case, if the commander says: No, it
should not, that will go all the way up
to the civilian secretary of whatever
force is involved, whether it is the Sec-
retary of the Army, the Secretary of
the Air Force, each branch, and will be
reviewed separately. That will hold
commanders more accountable than
turfing it over to a lawyer over here
where the victim has to hear that: I am
sorry, I cannot tell you what the deci-
sion is on your case because there is a
lawyer over here making this decision.
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Even in a case where the commander
and the JAG lawyer both agree that a
charge should not be brought, under
our proposal there will be another re-
view of those cases up the chain of
command to say someone else should
look at it. There should be account-
ability. There should be accountability
at every level of our military to ensure
that victims of sexual assault will be
supported and that these cases will be
handled and the perpetrators will be
brought to justice.

There has been a lot of discussion on
the floor today. All of us want more
victims to come forward and feel that
they can report their case, because not
enough of them have come forward.

Yet the evidence shows that if we
take commanders out of it, we are not
necessarily going to get any more re-
porting. In fact, we have cases that
may not be brought to justice. The evi-
dence shows that commanders are
being more aggressive than the actual
JAG lawyers in terms of cases that are
being brought. If we look over the last
2 years, there are 26 Army victims
where the JAG lawyer said: Don’t bring
the case.

The commander overruled the JAG,
went to trial, and the perpetrator was
convicted. There was justice for this
victim.

Under this proposal those cases
would not have gone forward because
the JAG lawyer said: No, don’t bring it.
There were 16 cases in our Marine
Corps over the last 2 years where that
would have happened as well, where 16
victims wouldn’t have received justice.

There was one Navy victim, and nine
Air Force victims would not have seen
a conviction for their perpetrators—the
rapists, who deserve to go to trial, to
be convicted, and to be judged. Those
cases would not have gone forward.

When I hear Senator GILLIBRAND’S
proposal—and I respect her so much,
and there is so much we agree on, and
I respect the work that she has done
and the work that we have done to-
gether on many of the provisions that
I have talked about—the discussion
that taking it out of the chain of com-
mand will cause more reports to come
forward, then if less cases will go to
conviction, if I am the victim, how
does that make me feel more as if I
want to come forward and report my
case? Maybe my case won’t be brought
or there is a set of cases that would not
ever be brought if a commander—who
has responsibility within his or her
unit for this—hadn’t recommended this
case go forward.

The other argument we have heard a
lot about is many of our allies have
taken it out of the chain of command,
including Canada, Great Britain,
Israel, Germany, and Australia. There
has been a misunderstanding, because
as we researched this issue as to why
our allies took it out of the chain of
command, we discovered the truth is
they took the decision out—of whether
a commander would make the decision
to go to a trial on a sexual assault case
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or other serious felony—to protect de-
fendants, not victims.

I can assure people—with all due re-
spect to defendants, and I have de-
fended cases as well because they cer-
tainly have rights under our laws and I
respect that—this is about protecting
victims. Our allies changed their sys-
tem to protect defendants. What we are
trying to do is to have a victim-friend-
ly environment where people will come
forward and where perpetrators will be
held accountable.

If we look at those countries such as
Canada, Great Britain, Israel, and Aus-
tralia, that have changed their system,
they have not seen any greater report-
ing. In other words, it is one thing if we
looked at it and said when they
changed their systems the victims
came forward. That is not the case.
That is not what the evidence shows.
Facts are stubborn things.

As a former prosecutor, I want to
make decisions on how to address this
very real and important problem based
on facts. The facts are that there are
cases that wouldn’t have been pros-
ecuted if we took it out of the chain of
command—perpetrators that should
have been held accountable. Our allies
did it, but they haven’t seen any great-
er reporting, and they did it to protect
defendants.

What do we want to do? Let’s hold
our commanders more accountable.
This is what some former peers of our
military have said, such as COL Lisa
Schenck, U.S. Army retired former
Judge Advocate General, who spent 25
years in the military. We asked her
about these two proposals. She said: If
you take out the convening author-
ity—meaning the decisionmaking proc-
ess from the commander—you are es-
sentially gutting the military justice
process. If you take the court-martial
process away from the convening au-
thorities for sexual assaults or for
major offenses, that allows them to
say: Hey, the JAGs are dealing with it.
They need to be held accountable, and
they need to be part of a process.

We don’t want to create a situation
where we say: I have turfed it to my
lawyer over here, and the lawyers over
here are going to make the decision.

Commanders should be held account-
able for those decisions.

In fact, we had a woman who is cur-
rently in the Marine Corps come to the
Republican Conference, a woman com-
mander. She is very impressive to have
reached the level she has in the Marine
Corps. She works training our marines.
I was very impressed with her experi-
ence. She has commanded at every
level. She said: If you want to get this
done for victims, don’t make the com-
manders bystanders.

This is what makes me very worried.
If I thought that taking the com-
manders out of the decisionmaking
process would help victims further, I
would do it. As she describes: If you
make a commander a bystander—which
is what the proposal on the table of
Senator GILLIBRAND is, who I very
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much respect, and I know her passion
is very real for this and I share it. I
don’t want commanders to be bystand-
ers. If they are bystanders, then how do
we relieve them from command when
they don’t do their job on this because
we have taken the decisionmaker
standard from it.

This is another issue that concerns
me. We have spent a great deal of time,
rightly so, trying to address the issue
of sexual assault in the military. The
Gillibrand amendment that is on the
floor doesn’t only take sexual assault
out of the chain of command, it takes
out murder, manslaughter, death or in-
jury of an unborn child, stalking,
rape—we talked about rape—larceny
and wrongful appropriation, robbery,
forgery; making, drawing, or uttering a
check, draft or order without sufficient
funds; maiming, arson, extortion, as-

sault, burglary, housebreaking, per-
jury, and frauds against the United
States.

We need to understand that the rea-
son we have the military justice sys-
tem structured this way is because we
deploy to places such as Afghanistan.
Not only in sexual assault cases will
the decision of the commander—wheth-
er or not to refer the charge for a
trial—be changed under the Gillibrand
proposal, but in all of these crimes in
which we have not received any testi-
mony about. We have not received evi-
dence that the commanders are mis-
handling murder cases, manslaughter
cases, arson cases, extortion, assault,
burglaries, fraud.

This is very much a fundamental
change, not only in an area we all care
passionately about getting right, to
make sure that victims of sexual as-
sault are supported, but all of these
crimes will now be removed from the
chain of command.

How will that work in Afghanistan
and Iraq? I am trying to figure this
out. There have been over 900 cases in
Iraq and Afghanistan, as I understand
it, where some type of trial has had to
be held because of offenses that were
committed in Afghanistan, all different
types. I am not only talking about sex-
ual assault, I am talking about all dif-
ferent types of crime.

How is that going to work? Are we
going to say we will wait to see wheth-
er we should bring this to trial? The
lawyers are located somewhere else.
We don’t know where; it could be in the
Pentagon. So we will wait for the law-
yers from the Pentagon, or wherever
this separate set of lawyers are lo-
cated, until we have justice in places
such as Afghanistan.

This is for all of these cases on all of
these crimes about which we haven’t
even had any testimony before the
Armed Services Committee to address
an issue that we all care very much
about.

There were 900 cases from Iraq and
Afghanistan. As we know, Iraq could
have been as much of an issue in terms
of having a deployable, military justice
system to ensure that victims of all
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types of violent crimes, no matter
where they are, will get justice and
that perpetrators, no matter where
they are, will be held accountable for
their actions. This is what this is
about.

I thank the Chamber for all of the
work that is being done, for all of this
work done on this important issue. I
know that after we vote on all of these
proposals—Senator GILLIBRAND’S pro-
posal, as well as the proposal that Sen-
ator MCCASKILL, Senator FISCHER and I
have—that we will be working together
to make sure that there is account-
ability on this issue. Reforms have al-
ready been passed that are in the De-
fense authorization. They are very im-
portant items such as the special vic-
tims’ counsel that I mentioned earlier.

I see Senator MCCASKILL, and I know
that she and I, as members of the
Armed Services Committee, are not
going to let this issue go. There will be
follow-up to make sure that the mili-
tary is held accountable. We have the
best military in the world.

This does go to the core of our readi-
ness of good order and discipline. We
can’t have good order and discipline if
we put commanders on the sidelines.
We will hold them more accountable
under our amendment, amendment No.
2170.

I thank the Chair for the opportunity
to speak on this important issue.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from California.

Mrs. BOXER. I understand Senator
LEE is on his way to the floor. I will
yield to him when he arrives.

I came to the floor today to say what
a good debate we are having. Let us be
clear, there is only one amendment
that puts in place a fundamental
change; that is the Gillibrand amend-
ment.

We have had 20 years of promises
that this problem would be fixed. I
have a chart I will bring out later to
show that every Secretary of Defense
for 20 years, Republican and Demo-
cratic, has said exactly what Senator
AYOTTE has said: Oh, we are going to
fix this, and it is going to be fine.

We are picking up steam in our sup-
port. I wish to state the reason we are
picking up steam. It is because, with
all due respect, every single victims’
organization that I know of supports
the Gillibrand amendment. When vic-
tims say to me the reason I don’t re-
port is because I don’t want to take it
to my commander, I think we ought to
listen.

With all due respect, I love the Sen-
ators on the other side and I have great
respect for the people in the military,
but they are not the victims. The vic-
tims are standing behind the Gillibrand
amendment.

The committee that advises the Pen-
tagon on the treatment of women in
the military is called DACOWITS. This
committee came out overwhelmingly
in favor of the Gillibrand amendment.

My colleagues are saying don’t make
this fundamental change. But the one
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committee that advises the military—
made up of retired military members
and civilians—had a chance to say go
with the status quo or go with the
Gillibrand amendment. They voted
without a single dissent in favor of the
Gillibrand amendment.

When one stands here and defends the
status quo in terms of the way this is
decided, we have to understand they
are in essence saying a 10-percent re-
porting of these incidents is OK with
them. Otherwise they would vote to
change it.

They can think they know why more
people aren’t reporting and fix it
around the edges. I am so pleased we
have some reforms in the bill. But the
main, major reform and the reason the
victims’ rights groups are so behind
the Gillibrand amendment is because it
is the only fundamental change that is
in the bill.

I compliment my colleagues for what
they have done. It is wonderful, but
they don’t get to the heart of it, which
is why we have a 90-percent problem.
Of 26,000 cases, only 10 percent are re-
ported. I thought it was bad in the ci-
vilian world where 50 percent are re-
ported.

I say to my colleagues, we all have
staffs and we run a workplace. I don’t
know how many people each of us has
in their offices. I say to my colleagues,
suppose there was a horrible sexual as-
sault that took place in our workplace.
We knew the alleged perpetrator, and
we knew the alleged victim. We would
call the police. We wouldn’t become
the decider. We wouldn’t become the
jury, the judge, as these commanders
do.

What is really interesting is Senator
GILLIBRAND called a press conference,
and we had a commander who com-
manded troops in Iraq, and he said:
Honestly, the last thing I wanted as I
was getting my troops ready to fight
and win battles was to deal with some
horrible incident that occurred among
those I was commanding. I wanted to
get a professional in there.

The Gillibrand amendment is impor-
tant not only for the victims but, yes,
for good order and discipline. How can
people stand here and say there is good
order and discipline when there are
26,000 incidents of sexual assault and
only 10 percent are reported? There are
thousands of people walking around
the military not being charged, and
sometimes the deal they get is to get
kicked out.

I will tell a story of one of my con-
stituents because I think it is instruc-
tive. She joined the Marines. She was
out with friends, and she was drugged.
She was brutally raped. She was tossed
on the street in the early morning
hours. She woke up dazed. She reported
it to her commander. Let me tell you
what happened. The perpetrator got
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out of the military—probably to con-
tinue his rampage on the streets of
some city we represent—and my con-
stituent was investigated by the mili-
tary for drug use because she was
drugged that night and abandoned on
the street.

So I hope the people who support the
status quo will hear that story and
hear the other stories. We have a 90-
percent problem; 90 percent do not re-
port. We have DACOWITS advising the
military it is made up of former mili-
tary members and civilians saying sup-
port Gillibrand. We have every victims’
rights group I know supporting Gilli-
brand. I will just say that if a minority
of this Senate stops us today, we are
going nowhere. We had a press con-
ference yesterday where we revealed
the new Republican on our team;
today, a new Democrat. We want to
have the best servicemembers in the
world. We want our commanders con-
centrating on what they have to con-
centrate on. We have men and women
being assaulted, and we have a plan in
front of the Senate, and that plan is
the Gillibrand amendment. It is smart,
and it has strong bipartisan support.

Believe me, I was at a press con-
ference with Senator GRASSLEY, Sen-
ator CRUZ, Senator PAUL, Senator SHA-
HEEN, of course, Senator GILLIBRAND,
Senator HIRONO, and our group is grow-
ing. So if a minority of the Senate
stops this, I will hearken back to the
many reforms that have been made—
whether it is don’t ask, don’t tell, gays
in the military—you can just name
them. Yes, it may take us a time or
two. I remember having an amendment
that lost that said you can’t take con-
victed felons into the military if they
have been convicted of a sex crime. I
lost. I lost. But years later I won, and
now you cannot take these felons into
the military. So these reforms are
hard. This one is 20 years in the mak-
ing. History will record who stood on
the side of positive change, who stood
with the victims, and who obstructed.

I know everybody is doing it for rea-
sons, and I respect that, OK. Let’s be
clear. But I am passionate about this
because I have been here before. I was
in the Congress during the Tailhook
scandal, and I said to myself after that
was publicized: This will never happen
again. We won’t see harassment. We
will see a reduction in rapes.

Remember, half of the victims are
men. This is a crime of violence. This
is a crime of terror. We have to make
sure there is justice, and that means
trained people making the decision of
whether to go forward, trained people
running the trial and not putting this
on the commanders. At the end of the
day, when you talk to them—and I
haven’t talked to all of them, but I
have talked to many of them—they say
the last thing they want is this power.

No one can tell me there is good dis-
cipline when we have a 10-percent re-
porting record here—10 percent of the
crimes are reported. It just can’t be.
That isn’t good discipline. That isn’t
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good order when you have rapists walk-
ing around because people are too
scared to go to their commander.

I know my colleagues are trying to
do the best for this country, but listen
to the victims. We don’t know better
than the victims. We don’t know bet-
ter. We should be humble. We should
listen to the victims.

Our allies have gone this way, and
they have been pummeled here today,
saying they have bad records and the
rest of it. I think the reputation of the
Israeli military is second to none. They
have taken this outside the chain of
command. Many of our other allies and
friends—Australia. I visited there and
talked about this. Frankly, this is the
way to go.

Sixty percent of the American people
support the Gillibrand amendment—60
percent in a poll that just came out. So
the people are for the Gillibrand
amendment, the victims are for the
Gillibrand amendment, and the one
committee that advises the Pentagon
on women’s rights in the military is for
the Gillibrand amendment.

I praise everyone who has worked on
so many other reforms in this bill. I am
so proud. This is a reform bill. But I
beg my colleagues to make that funda-
mental change we need to make and
have the professionals decide whether
there is a case from beginning to end.
That is what justice really is.

I will close with this. There is a
woman who has been put up for Under
Secretary of the Navy. I have a hold on
her nomination. I don’t believe in se-
cret holds. This is from the Obama ad-
ministration. She was asked about the
Gillibrand proposal, and do you know
what she said, Mr. President? Here is
what she said: If you take this outside
the chain of command, decisions on
this crime will be made based on the
evidence, not on good order and dis-
cipline.

Can you believe that? This is the
truth. We don’t have decisions being
made based on the evidence. This
woman was honest, I give her that. She
said that if we took this outside the
chain of command, decisions on these
crimes would be made based on the evi-
dence. Well, she made our case, and I
am proud to stand with a very strong
bipartisan coalition in favor of the
Gillibrand amendment.

I yield the floor.

The PRESIDING OFFICER. The Re-
publican whip.

Mr. CORNYN. Mr. President, I ask
unanimous consent to engage in a col-
loquy with my colleagues for 30 min-
utes and that those 30 minutes not
count against the current 6-hour com-
mitment to debate the amendments on
military sexual assault.

The PRESIDING OFFICER. Is there
objection?

Without objection, it is so ordered.

Mr. CORNYN. Mr. President, I have
been a member of this Chamber for a
while now, and during my time here
few of our colleagues have done more
to expose waste and duplication and
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overspending than our colleague from
Oklahoma Senator COBURN. I am, of
course, cognizant of the fact that Sen-
ator MCCAIN, the senior Senator from
Arizona, has quite a reputation himself
in this area. I am pleased to join both
of my colleagues, along with, I antici-
pate, the junior Senator from Arizona,
to talk about some very important
work Senator COBURN and his staff
have done to help highlight the savings
we can find within the Defense Depart-
ment budget due to duplication and
waste and failure to exercise reason-
able management practices, such as au-
dits. We can save money and reallocate
that money to help our fighting men
and women in uniform, help keep them
safe and help maintain America’s role
as a preeminent military leader in the
world.

Senator COBURN has pointed out in a
new report I am sure he will talk about
that we can save more than $60 billion
by consolidating half the Federal Gov-
ernment’s duplicative programs. Each
of these programs has its own over-
head, and through consolidation we can
eliminate that overhead and still make
sure the same amount of money is used
to deliver the particular service. For
that matter, if we were to consolidate
just a third of the renewable energy
programs, we could save $5 billion
alone. If we stop sending unemploy-
ment checks to millionaires, we could
save another $30 billion.

I am a proud defense hawk. We call it
the Yellow Pages test in Texas. If you
can look in the yellow pages and see a
service being provided by the private
sector, you have to ask, why is the gov-
ernment providing that service? But
there is no ability of anyone to provide
national security except for the Fed-
eral Government. It is the No. 1 reason
for the Federal Government’s exist-
ence, and it is a tragedy to see so much
money wasted when it is needed so des-
perately by our military during these
very dangerous times. It is, indeed, em-
barrassing that the Pentagon cannot
even conduct an audit. They do not
know where the money is. They do not
know how it is being spent, how it is
being misspent. So I am a proud co-
sponsor of my colleague’s Audit the
Pentagon Act. The Pentagon isn’t
scheduled to actually perform an audit
until 2017, and I doubt they will be able
to meet that deadline. I am sure we
will hear more about that from the
Senator from Oklahoma.

There is no good reason why the Pen-
tagon shouldn’t be able to tell the
American people exactly how it is
spending hundreds of billions of dollars
in taxpayer money. Don’t get me
wrong. If our military needed the
money in order to protect the Amer-
ican people and to keep us safe, I would
vote for that expenditure 10 times out
of 10. But when I am told there is
money that should be spent helping
keep us safe and protecting our na-
tional security that is wasted through
duplicative programs, through ineffi-
ciencies, through the inability to sim-
ply manage the hundreds of billions of
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dollars the Pentagon manages, it
makes me livid, as I think it should all
of the American people.

We know DOD continues to experi-
ence serious cost overruns with major
acquisition programs. I know Senator
MCcCAIN, in his capacity on the Armed
Services Committee, has been an elo-
quent critic of these cost overruns of
various acquisition systems. A 10-per-
cent reduction in DOD waste could
yield an annual savings of $60 billion—
$60 billion. That is real money, and
that is money that could either be re-
allocated to pay down the debt or could
be reallocated to help fund very impor-
tant overseas operations by our mili-
tary in dangerous parts of the world or
here at home.

The bottom line is that even those of
us who are proud national security
hawks should be pushing first and fore-
most to eliminate wasteful defense
spending and to audit the Pentagon. In
my view, those are no-brainers. We
should not continue down the path of
wasteful Washington spending and say:
Well, we don’t have enough money, so
we are just going to bust the budget
caps in the Budget Control Act. We
shouldn’t say: Well, we are not going to
address the hard issues of wasteful
spending at the Pentagon; we are just
going to raise taxes. Those are cop-
outs, and we shouldn’t go there.

With that, I yield the floor for my
good friend from Oklahoma.

Mr. COBURN. I thank the Senator
from Texas. I have worked on these
areas for a long time. I too am a de-
fense hawk. I am not often accused of
that because I am critical of wasteful
spending in the Pentagon.

Let me outline for my colleagues
that the Pentagon’s budget is near $600
billion, counting the extra money for
overseas efforts today. Just by audit-
ing the Pentagon, the GAO estimates
the Pentagon itself would save $25 bil-
lion. The only branch of the Pentagon
that has come close to an audit so far
is the Marine Corps. For every dollar
they are spending now on managing,
they are saving $3 in the Marine Corps.

So we have repeated attempts
through the year to address the symp-
toms of the problems rather than the
real problem. Let me outline that.

The Pentagon has a broken procure-
ment system. If we think about the
programs which have been canceled
and the penalties paid because of the
programs which have been canceled—
and Senator MCCAIN can talk about
those better than I ever could—we have
never fixed the real problem, and the
real problem is what Eisenhower
warned against. It is the defense indus-
trial complex. The only way we will
ever solve the procurement problem of
major weapons systems is to force the
defense industry to have capital at risk
on new weapons systems. In other
words, they have to have money in the
game.

What routinely happens are two
things: One is they don’t have money
in the game and we start out at cost-
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plus programming. Then the second
problem—which Senator MCCAIN iden-
tified with me today and I have long
known—is there is never a grownup in
the room when it comes to adding on
the bells and whistles in terms of the
costs. As a matter of fact, half of the
major weapons systems the Pentagon
is buying today are on the high-risk
list by GAO. So what we have to do is
fix the real problems, not continue to
treat the symptoms.

Let me run through a list in terms of
savings in the Pentagon. These are not
1-year but 10-year numbers. So if we in-
stituted this, we would save one-tenth
of what I mention.

Just consolidation of the defense IT
structure could save $160 billion over
the next 10 years. There are 80,000 em-
ployees working in IT for the Pen-
tagon. That is twice the population of
my hometown. They have more data
centers in the Pentagon than we have
in all the rest of the government com-
bined. As a matter of fact, Senator
BENNET and I have coauthored a bill to
reduce those data centers. They are not
highly utilized. They are very expen-
sive to run. They also put us at risk for
cyber security.

The other thing not mentioned about
IT is in weapons system procurement
we have other ITs that aren’t even
counted in this, managing those pro-
curement programs.

If we took the V-22 Osprey we have
on order and replaced it with MH-60
helicopters—which can accomplish al-
most exactly the same thing—we can
save $600 million a year, every year,
over the next 10 years. Boeing doesn’t
like that—Boeing and their partner in
contracting don’t like that. But there
hasn’t been a weapons systems we have
deployed that has had as many prob-
lems as the V-22 Osprey. Yet we are
going to buy more, rather than a prov-
en vehicle transport system which can
accomplish almost everything the Os-
prey can. It is not the latest, it is not
the newest, but it actually accom-
plishes the goal.

If we reduce the spending for other
procurement programs—and let me say
why this is important. The Defense Lo-
gistics Agency has no idea what they
have in inventory. There is a public
law which says they will have an in-
ventory. They have ignored it for
years. So they have never taken an in-
ventory. It is ‘‘too big” to take an in-
ventory. There are hundreds of billions
of dollars of equipment and parts and
supplies at the DLAs, at the depots
around the country, that are in excess
and we continue to buy new parts for
because we don’t know we have them.
Fix the real problem. That is $52 billion
over the next 10 years.

If, in fact, we took nonmilitary jobs
at the Pentagon being filled by uni-
formed personnel today and replace
them with civilian Federal employees,
we would save $53 billion over the next
10 years. These do not require a trained
soldier to do these jobs. That is $5 bil-
lion a year. That is 10 percent of the se-
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quester on the Pentagon. All we have
to do is to decide to do it. Do it. But we
will not do it.

If we reduced contractor support and
did more stuff internally by the mili-
tary—and I will give a great story.
Offutt Air Force Base in southwest
Oklahoma, C-17 training. The most re-
cent commander down there saved $136
million the first year he tried in run-
ning that base. He got the heck kicked
out of him for doing it by the higher-
ups because they wanted him spending
all the money. But what he did is dem-
onstrate there was $136 million we
could save on that one base. The ques-
tion is, Where is the leadership to do
that? So we could save that $53 bil-
lion—$37 billion in terms of decreasing
contract support.

If we just consolidated the three
military health care services, we would
save $380 million a year. At the same
facilities, at the same locations we
have duplicative military health care
services. So we can consolidate that,
give more consistent care, give better
care, and yet save a significant amount
of money.

The Department of Defense has over
104 science, technology, engineering,
and math programs. Governmentwide
we have 207. Over half of them are at
the Department of Defense. Why 104
from the Department of Defense? Why
not one that incentivizes science, tech-
nology, engineering, and math? If we
consolidated them, we could save $1.7
billion over the next 10 years. That is
$170 million a year.

What will that do for the operations
and maintenance budget? What will
that do for flying time for our pilots?
What will it do for training that is not
happening now for people deploying to
Afghanistan? Those should all happen.

Domestic schools. We have 16 bases
that still have domestic schools on
them, where we run schools by the
Pentagon. The cost per student in the
United States is $50,000 per student,
five times what we spend everywhere
else in this country on elementary and
high school education. If we just ran
those in the local school district and
paid them $1,000 or $2,000 more than
their average cost, we would save over
the next 10 years $9.8 billion. We would
save $1 billion a year.

If we consolidated the DOD-adminis-
tered grocery and retail stores—and, by
the way, Walmart has offered to do
that, to offer the same prices—we lose
money every year on those, and that
doesn’t include the cost of running
them. When we have gone out to price
things against the grocery store or
Costco or Walmart or everywhere else,
we can actually buy it as cheaply in
the private sector as we can at a base
PX. The point is here is a perceived
benefit which is costing us a lot of
money but isn’t truly there.

Mr. McCAIN. Will the Senator yield
for a question?

Mr. COBURN. I would be happy to
yield.

Mr. MCCAIN. As my friend from
Oklahoma knows well—and, by the
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way, I wish every American could have
a chance to read this list of waste,
fraud, and incredible misuse of Ameri-
cans’ tax dollars. But one of the areas
not in this document that the Senator
from OKklahoma and I have talked
about is the issue of cost overruns in
our weapons systems.

For example, the latest aircraft car-
rier which was just christened with
great fanfare, the Gerald R. Ford, is
now at a $2 billion cost overrun of what
the original cost estimate was. That is
for one ship. When I think about what
the $2 billion cost overrun could do in
my home State of Arizona, it is even
more staggering. Yet somehow we let
this cost overrun accumulate over a
long period of time, and the ship still,
by the way, was recently christened,
which does not mean finished, commis-
sioned.

At a hearing we had in the Armed
Services Committee the other day
where the effects of sequestration—
which I think are devastating—were
described by each of the service chiefs,
the Chief of Naval Operations, my old
service, said: We need $500 million
more for the Gerald R. Ford. I was
stunned. I said to him: Admiral, there
is a $2 billion cost overrun on that
ship. I asked him if anyone had been
fired. His answer, I tell my friend from
Oklahoma, was he didn’t know if any-
one had been fired over the cost over-
run of over $2 billion, with a request
for $500 million more.

The Senator from Oklahoma men-
tioned the military industrial complex
that President Eisenhower so wisely
spoke about. I would disagree. I think
it is a military industrial congressional
complex because never has Congress
canceled a program once it has been in
full production.

I ask my friend from Oklahoma, what
do we do about what I think is the No.
1 cost right now in the Pentagon; that
is, cost overruns. I could mention the
$1 trillion F-35 and many other pro-
grams. What is to be done about that?

Mr. COBURN. There are a lot of
ideas. No. 1, our biggest problem is
when we buy, we don’t know what we
want. So don’t even start a proposal
until we truly know what we want.
That is No. 1.

No. 2 is there has to be capital at risk
by the person building the ship or
building the airplane. The only way to
incentivize the private industry to con-
trol cost is to make sure half the cost
is coming out of their hide. If we do
that, what will happen is we will see
real cost control because they don’t do
it on the commercial side. They only
do it on the military side.

The third thing is having a grownup
in the room when we decide to make
modifications. The fact is, when we
think we have an unlimited budget, no-
body is there to say: You don’t have an
unlimited budget. You can’t add this.
It may be nice.

There is a great story on that. It was
an Army backpack helicopter devel-
oped by Honeywell—on time, on price.
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Here is Honeywell delivering what the
Army wanted on time and on price, and
the military buyers added bells and
whistles. It ended up weighing 12
pounds more, tripling the cost, and de-
laying the onset, to where they finally
cancelled it—not because the supplier
didn’t supply it on time and on price,
but the military was out of control in
terms of what they were asking for. So
they didn’t get it. So we didn’t have
the availability to our troops in Iraq
and Afghanistan to look behind walls,
which was available and on time. But
it was our purchasing system.

So we can’t worry about the symp-
toms. We have to change the structure.
We have to change the leadership.

I will make one final point. Right
now we have more admirals than we
have ships. At the end of World War II,
we had 10,500,000 people under arms, we
had over 2,200 general staff officers.
Today, we have half that many and
1,500,000 in arms. There is one of the
big problems. One of the biggest prob-
lems is that we have way too many
staff officers—general staff officers
who each have a cadre of people and
then protect their turf. They don’t pro-
tect the country, they protect their
turf, and that is not to take anything
away from their service. It is human
nature. What we need is a marked re-
duction in general officers.

Mr. FLAKE. Would the Senator
yield?

Mr. COBURN. I would be happy to
yield.

Mr. FLAKE. The Senator mentioned
the problem we have of the Defense De-
partment running schools which ought
to be run by local school districts. It
goes even beyond that.

Just in the past couple of years we
have absorbed into the defense budget
a capital maintenance—new capital
building and replacement of schools
that are managed by the local district.
Several hundred million dollars just in
the past couple of years, and obligated
for the next several years, will be used
to rebuild or refurbish or to maintain
schools which are the responsibility of
local districts.

What has happened is people say the
local districts may not be able to af-
ford it or the Department of Education
doesn’t have jurisdiction. There is a de-
fense budget we can put it in. We have
seen that in other areas as well. So the
Department of Defense is assuming re-
sponsibilities it just shouldn’t have.
When it does, typically the costs are
much greater as well.

So I take the Senator’s point and
just say it is worse than we know be-
cause we have added new responsibil-
ities and new budget items just in the
past couple of years.

Mr. COBURN. I would add one thing
and then yield back to my colleagues.

Inside the Defense Department, over
the next 10 years, we are going to spend
approximately $60 billion on things
that have nothing to do with defense.
Ten percent of that is health care re-
search conducted by the military
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which doesn’t have anything to do with
the military. We have the NIH, the
world’s premier leading research orga-
nization, and we ought to transfer that
out of the military.

As a matter of fact, the guy who
started that was a friend of mine, Ted
Stevens. One of the last things he told
me is one of the biggest mistakes he
ever made is putting medical research
into the Pentagon, because now it gets
funded, and we are duplicating things
at the Pentagon which we are doing at
NIH on diseases such as breast cancer,
prostate cancer. I happen to have a lit-
tle experience with that one. The fact
is we are not spending the money wise-
ly. We are spending money we do not
have duplicating what we are already
spending money on.

I yield to my senior colleague.

Mr. CORNYN. I ask the Senator from
Oklahoma, isn’t it true he has the ma-
terials Senator MCCAIN referred to
posted on his Web site?

Mr. COBURN. If people are inter-
ested, coburn.senate.gov, and they can
get that information. Everything we
have, every study we have published,
all the waste, all the duplication.

I have one other item.

There is at least $200 billion a year
that the GAO—not ToM COBURN—has
identified in waste and duplication in
the Federal Government. We have not
acted. Only one committee of Congress,
Education and The Workforce, in the
House, has acted on one of the rec-
ommendations as far as duplication. So
the problem is us.

Mr. CORNYN. I ask the senior Sen-
ator from Arizona, as we discussed, he
has been a critic and pointed out waste
in the procurement process. I know the
military, in designing state-of-the-art
weapons systems, the F-35, for exam-
ple, built in the notion of concurrency,
where they are actually designing it
while they are building it which cre-
ates cost overrun challenges. But I
know the Senator was also instru-
mental in finally getting the Pentagon
to negotiate a fixed-price contract.
Could the Senator talk a little bit
about some of the challenges?

Mr. McCAIN. For years, I say to my
colleague from Texas, the cost over-
runs went unchecked. When someone
has a roof that leaks and they hire
someone to fix the roof on a cost-plus
contract, I guarantee that the cost to
have your roof fixed will probably ex-
ceed the initial estimate the roof fixer
provides you. When we go into cost-
plus contracting, which is justified by
many of the contractors saying, well,
we are not sure what the additional
costs will be, they do not seem to have
difficulty once those contracts are
fixed cost.

The best example—best or worst ex-
ample—I can tell my friend from Texas
is the original effort to replace Marine
One, the Presidential helicopter. This
helicopter, over a period of a couple of
years, went from requirement to re-
quirement to requirement, to the point
where it was even a requirement that
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the helicopter could withstand a nu-
clear blast. It ended up, before it was
even off the drawing board, at a greater
cost than Air Force One. At a greater
cost than Air Force One. So finally
they had the good sense to scrap it and
we are still using the old reliable heli-
copter which seems to fairly suit the
purpose of transporting the President.

Another interesting story was the
Air Force now believes that one of
their primary acquisitions has to be a
long-range bomber. We are starting in
this process again. At one point there
was a proposal to put a kitchenette—I
am not making this up—a kitchenette
into the long-range advanced Air Force
bomber. Finally someone decided
maybe that doesn’t look too good, to
have a Kkitchenette on this airplane.
But that is the case of what happens in
the system we have today.

God knows the chairman Senator
LEVIN and I and other members of the
Armed Services Committee have gone
time after time to try to bring these
costs under control. I guess one of the
favorite stories is of the famous Kelly
Johnson of ““Skunk Works” of the old
Lockheed team. They went out in the
desert of Nevada and came back 7
weeks later with the SR-71. Now it
takes literally decades to come forward
with a weapons system, and never once
in recent years that I can recall has
there been a weapons system on time
and on cost.

Then you understand, I say to my
friend from Texas, where the defense
industry is so important and vital to
the economy of his State, as it is with
mine. The Apache helicopter, which I
am very proud of, is built out in the
east valley of Phoenix, AZ. But the
American people then become cynical
about defense spending. That really
does erode our ability to sponsor and
support those requirements that are so
badly needed.

I thank the Senator from Oklahoma
for all he has done to continue to bring
this to the attention of the American
people.

I want to make one additional com-
ment about this medical research.
There is not a person I know in Amer-
ica who does not support medical re-
search. Particularly cancer is one of
the big projects we appropriate money
for. But it is the classic Willie Sutton
syndrome. What in the world does the
Defense Department have to do with
cancer research? It is the Willie Sutton
syndrome. They asked Willie why he
robbed banks and he said: That is
where the money is. So we are robbing
Defense appropriations for programs
and projects that have nothing to do
with defense, but because the money is
there we are spending it.

Meanwhile, we do not have, particu-
larly as a result of sequestration, ade-
quate funding, in my opinion, that will
enable us to continue to defend this
Nation.

All of us are for medical research. I
do not know anybody in the world who
is not. But for us to take money out of
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Defense appropriations and put it into
medical research is something that is
not any way justified except for the
fact that the money is there.

Mr. CORNYN. Mr. President, how
much time remains?

The PRESIDING OFFICER. There is
1 minute 40 seconds remaining.

Mr. CORNYN. I yield the remaining
time to the junior Senator from Ari-
zona.

Mr. FLAKE. Mr. President, it is in-
teresting in terms of the money being
used where it should not be. I gave the
example last week, and I am coming
down every week and speaking at least
5 minutes on waste and duplication in
government. I talked a couple of weeks
ago about the Department of Agri-
culture. The Department of Agri-
culture—this is the Department of Ag-
riculture, but you would not know it
when you look at some of the programs
run by the Department of Agriculture.
No. 1, they have a Single-Family Hous-
ing Direct and Guaranteed Loan Pro-
gram in the Department of Agri-
culture. It provides zero downpayment
mortgage loans. It has cost the tax-
payer about $10 billion since 2006. That
is the Department of Agriculture, run-
ning a housing program.

We see this all over government. It is
wrong. Eliminating the duplication
that Senator COBURN, the Senator from
Oklahoma, has spoken of many times
can save our government and the tax-
payers billions of dollars a year.

I appreciate, my colleagues, this col-
loquy we have had, and I look forward
to more.

Mr. CORNYN. Mr. President, we yield
the remainder of our time.

The PRESIDING OFFICER. The Sen-
ator from Maine.

Mr. KING. Mr. President, I rise to ad-
dress one of the most difficult issues
we have faced in this bill, an issue on
which the Armed Services Committee
spent a great deal of time, in fact more
time than on any other issue this year.
It is the issue of sexual assault in the
military.

At our very first hearing where we
were discussing this with a group of
people, I made the observation that the
only sure, long-term way to confront
and defeat this tragic problem is
through a change in the culture. It has
to become unacceptable in the culture
of our armed services that sexual as-
sault is in any way tolerated or ig-
nored. We have to solve this. It is a
problem that has been festering for
years. I understand the impatience of
those who say we have been waiting for
too long, we have to take strong steps.
I think it is very important to realize
that in the bill that is already before
us are strong steps, the most com-
prehensive package of sexual assault
provisions that has ever been in any
Defense bill, to my knowledge, in the
history of this institution. It has been
taken seriously. It has been dealt with
in a comprehensive way, some of the
strongest changes ever.

I think one of the most important I
want to highlight is the criminaliza-
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tion of retaliation. A great deal of the
discussion has been about reporting
and the reluctance of victims to report,
in part because of retaliation. One of
the provisions in this bill is to make it
a crime to retaliate against a victim
for reporting one of these horrendous
crimes. The debate today is about one
particular provision, one particular
provision dealing with sexual assault
that is not in the bill, and the question
boils down to who makes the decision
to refer a sexual assault case to pros-
ecution.

I have heard the debate. I should
have said at the outset, I so admire
Senator GILLIBRAND for her intellect,
for her passion, for her dedication, for
her perseverance on this issue. Every-
body involved in this debate has ex-
actly the same goal, which is to get rid
of this problem, to diminish it, to re-
duce it to zero, to not tolerate it. That
is the goal of everyone involved. The
question is whether removing the deci-
sion to refer to court-martial from the
commander will further that goal or in
fact will undermine it.

After listening to the arguments, dis-
cussing it at length with Senator
GILLIBRAND and others, I have con-
cluded that to take this decision out of
the chain of command would in fact do
harm to the cause of victims’ rights.

The reason is simple. I want the com-
mander to be fully responsible for this
problem. I don’t want a commander
saying: It is not my problem anymore;
the Congress of the United States has
said I don’t have to worry about this; I
will check that box.

I believe, going back to my original
point, that the way you change the cul-
ture is in a multifaceted approach, but
certainly one of the ways you do it is
through the decisions that come from
the commander. That is what sets the
tone in the unit. Leadership always in-
fects an entire unit in good or bad
ways, and I believe it would be a mis-
take on the side of the victims if we
change the system and allow the com-
manders to say this is not my problem,
this is not my responsibility.

As Senator REED mentioned on the
floor earlier today, the Senator from
Rhode Island, one of the most impor-
tant changes is a change the Pentagon
has itself made which is to hold com-
manders responsible for the sexual as-
sault record in their unit as part of
their evaluation for promotion. That is
part of the way you change the culture.

This is a very difficult decision, but I
think it is important to realize that
the decision on this amendment is not:
Are you in favor of victims’ rights or
are you in favor of the brass? I reject
that dichotomy because already within
the bill are these very strong provi-
sions which are directed at this serious
problem. What we are talking about is
a fairly narrow discussion of who
makes that decision. As a former prac-
ticing attorney who has had experience
in criminal cases, prosecutors I think
may be more conservative and less
likely, in some cases, to bring cases to
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trial than the commanding officer who
wants to ensure that justice is done for
that victim. What we want is no vic-
tims. We want this problem to end. We
want this era to change because the
culture changes within the military,
and that which was acceptable at one
time is no longer acceptable.

The best example I can cite for that
in my life is drunken driving—OUI.
When I was a young man, there was an
epidemic of drunken driving in this
country, and it was considered as kind
of a joke. It was considered as a sort of
a rite of passage. Suddenly, through
law changes and societal changes over
a generation, it is no longer acceptable
or funny, and it is no longer tolerated,
and as a result we have seen a decline
because the culture has changed. That
is what has to happen in the military,
and I think it begins with the com-
manding officer.

In my opinion, to take this responsi-
bility away from the commanding offi-
cer is not siding with the brass, it is
siding with the victims, because I want
those commanding officers fully en-
gaged in this decision. I want them
fully responsible for their decision. I
want them to be what, in fact, they
are, leaders—leaders who can make
change, and leaders who can make
change in this critical area. If it
doesn’t work, as my father used to say,
Congress is always in session. We can
come back and correct it.

I believe we are at a moment where
the military is being given a last
chance to deal with this within the
chain of command. I think we have
given them the tools to do so in this
bill, and I urge my colleagues to sup-
port Senator MCCASKILL’S amendment
and to move forward with this bill
which we can be very proud of in terms
of its recognition of this horrendous
issue, but also in terms of the solutions
and tools it provides to our military to
solve this problem once and for all.

I yield the floor.

The PRESIDING OFFICER
COONS). The Senator from Arizona.

Mr. McCCAIN. Mr. President, I thank
my friend and colleague from Maine for
his very thoughtful statement. After
having several conversations with him,
I know he did not come to this decision
easily, but I certainly think he made a
very strong argument for the decision
he arrived at.

He and I—and all of us—share a deep
and abiding concern about the issue
that is before the Senate in the form of
the amendment to the National De-
fense Authorization Act that is being
debated on the floor. This is a very dif-
ficult situation. It is an unacceptable
situation where men and women in the
military may be exposed to sexual as-
sault but, more importantly than that,
the individuals who are responsible for
those assaults need to be held account-
able.

What we are asking today is: Are we
going to hold the people who are in
charge accountable for bringing offend-
ers to justice or are we going to farm
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that responsibility out to some other
entity, individual, or some other part
of the bureaucracy? That is the ques-
tion before us.

I trust these commanders. I have
known thousands of them. I trust
them, and I believe in them. Has there
been an insufficient effort devoted to
preventing these horrible crimes from
taking place? Yes. I trust these com-
manders—these men and women in
command—to take the proper action
necessary because it is their responsi-
bility.

The changes that are in this legisla-
tion include removing the ability of
commanders to overturn jury convic-
tions, require review of decisions not to
reverse charges, criminalize retaliation
against victims, provide a special vic-
tims’ counsel to victims of sexual as-
sault, and support and assist them
through all their proceedings. That is
why I supported Senator BOXER’s
amendment which reforms article 32 of
the Uniform Code of Military Justice.
Her amendment will help prevent the
abuse of victims of military sexual as-
sault in a pretrial setting.

We are taking action in this legisla-
tion. Maybe we can be found guilty of
not acting soon enough. Basically this
deals with a fundamental question: Do
we not trust the commanders—whose
responsibility is the very lives of the
men and women under their com-
mand—to do the right thing? That is
the difference between the Gillibrand
amendment and what has already been
done in this legislation.

We have had extensive hearings, de-
bate, and discussions on this piece of
legislation. The question is: Do we
trust the commanders to do the right
thing within the proper parameters,
such as removing the ability of com-
manders to overturn jury convictions,
require review of decisions not to pre-
fer charges, and criminalizing retalia-
tion against victims?

As far as I can tell, we have taken
significant and important steps that
will protect our men and women not
only from assault but the abuses and
recriminations that may be visited
upon them in cases where they are vic-
tims.

I am not saying the legislation before
us will eliminate sexual assault, but I
am saying that what we are doing is
exactly what we did at other times
when there were crises in our Armed
Forces. I am referring back to the post-
Vietnam war era. I was a commanding
officer in 1975, 1976, and 1977, and we
had racial, drug, and discipline prob-
lems. We had the post-Vietnam war
syndrome where our military was in
total disarray. We were dealing with
drug abuse and racial discrimination.
There were race riots on aircraft car-
riers.

What did we do? We placed the re-
sponsibility directly on the com-
manding officer, and if they didn’t take
action and failed, they were relieved.
That is the way the military should
function, and that is the way the mili-
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tary has functioned successfully. We
had programs, advisers, indoctrination,
and punishment—punishment for those
who refused to adhere to the standards
of conduct we expect every man and
woman in the military to adhere to.

What does the Gillibrand amendment
do? It removes the commander. It re-
moves the person—the man or woman
in command—who has the ultimate re-
sponsibility, unfortunately, from time
to time of taking these young people
into battle and risking their very lives.
That is what makes them different
from any other part of America and
any other part of our society.

The Gillibrand amendment says we
don’t trust these commanders. Well, we
trust those commanders with the lives
of these young people. We ask them to
have the ultimate responsibility, which
is that of defending this Nation, but we
don’t trust them to prosecute and do
their job and their duties? Well, that
flies in the face of every encounter I
have ever had with the men and women
who were in command, and the senior
petty officers, master chief petty offi-
cers, and master sergeants who are re-
sponsible for the good order and dis-
cipline of the men and women in our
Armed Forces.

I won’t go into the fact that this
Gillibrand amendment includes mat-
ters such as burglary, perjury, robbery,
and forgery. It has been expanded be-
yond belief in its areas that have to be
referred out of the chain of command.
I will not even bother with that.

I say to my colleagues as passion-
ately as I can that if we do not trust
the commanding officers who take our
most precious assets—the young men
and women of the military—into bat-
tle, then we obviously need to reevalu-
ate our entire structure of the mili-
tary. But I do trust them. The finest
people I have ever known in my life are
those who have worked their way up to
positions of authority in command
through a very severe screening proc-
ess. Have they made mistakes? Can we
find an example or a case where the
right thing was not done? Of course we
can. There is nowhere in our society
where we can’t find examples of people
who have not done the right thing.

Today I am embarrassed that it
seems naval officers were involved in
some Kkind of bribery scheme about
overseas ships. Sometimes we are em-
barrassed by leaders of our military,
but they are the exception and not the
rule.

If the Gillibrand amendment is
passed, the message we will send to the
men and women in command in the
military is that we don’t trust you and
we don’t believe in you. That is what
this is all about. If we follow through
with the 26 changes that have been
made in the Defense authorization bill
and ensure that if there is a wrong de-
cision made in some cases, that deci-
sion will be sent all the way up the
chain of command to the service sec-
retary.

This is a terrific and horrific problem
in our Armed Forces today. We have
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done what we believe and what our
military and military leaders believe is
right—leaving the commanding officer
in the decisionmaking process con-
cerning the lives and welfare of men
and women under their command. I
hope we will realize that if we pass the
Gillibrand amendment, our signal to
the men and women in leadership—
whether they are our senior enlisted
personnel or our officers—is we don’t
have any confidence in you, and we
don’t trust you. That is the message we
will send if we pass this amendment
today.

Are they perfect? No. Have they
made mistakes? Yes. That is why we
put provisions in this bill which would
circumscribe much of the decision-
making process but still leaves final
decisions in the chain of command.

I urge my colleagues to reject the
Gillibrand amendment.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Nebraska.

Mrs. FISCHER. Mr. President, I rise
today to speak on the series of historic
reforms adopted by the Armed Services
Committee to combat sexual assault in
the military. The women have taken
the lead on this matter. Sexual assault
is not a gender issue, it is a violence
issue.

I rise to voice support for a bipar-
tisan amendment that I have offered
with Senator MCCASKILL and Senator
AYOTTE to directly confront this vio-
lence, and I urge my colleagues to op-
pose any radical changes that would
undermine justice for the victims and
take away responsibility from com-
manders.

I am proud to have supported several
measures to strengthen the rights of
victims, hold perpetrators accountable,
and strengthen oversight of military
commanders to ensure that justice is
delivered.

As a result of a truly bipartisan ef-
fort, the committee has put forth a bill
that takes an unprecedented step of
providing victims with a special vic-
tims’ counsel to make certain they are
receiving unbiased, independent legal
advice. It strips commanders of the
ability to overturn jury convictions,
makes retaliation against victims a
crime, requires dishonorable discharge
or dismissal for those convicted of sex-
ual assault, and provides critical civil-
ian oversight.

Despite achieving these unprece-
dented reforms in committee, my col-
leagues and I continue to explore ways
to enhance the current bill after the
committee’s work had concluded.

Senators MCCASKILL, AYOTTE, and I
introduced an amendment last week to
expand upon the committee’s progress.
Our proposal extends current protec-
tions to service academies, boosts eval-
uation standards for commanders, and
allows victims increased input. It also
eliminates the good soldier defense in
most cases.

These changes, both in our amend-
ment and in the whole NDAA, are sig-
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nificant but, importantly, they are also
serious and thoughtful. They are based
on sound policy, not on political sound
bites.

Rather than radically remaking the
entire military justice system, which
would carry significant risks, our pro-
posals improve and update the current
system. To do so, we applied lessons
from history.

In 2006, Congress hastily changed por-
tions of the Uniform Code of Military
Justice to address instances of rape.
These changes disrupted victims’ paths
to justice, and Congress was forced to
rewrite its own changes a few years
later.

Congress can’t afford to get some-
thing this important wrong. We cannot
let our deep desire to solve this prob-
lem lead to imprecise solutions because
victims suffer when we do. Any
changes to the UCMJ should come
after a deliberate and transparent proc-
ess, with feedback from all sides. The
McCaskill-Ayotte-Fischer amendment
is the result of such a process, and I en-
courage my colleagues to support it.

Finally, I urge my colleagues to op-
pose any amendment that undermines
a commander’s responsibility for his or
her troops. Senator MCCASKILL put it
so well when she spoke on the floor
earlier today: The amendment offered
by my friend and colleague, the junior
Senator from New York, offers a solu-
tion that is ‘‘seductively simple,” but
its simplicity creates a host of complex
policy problems.

In addition to technical concerns, I
do not agree with the underlying goal
of removing commanders from the
military justice system. As Senator
McCCASKILL noted, we Kknow com-
manders pursue courts-martial when
their legal advisers recommend against
doing so. We know, based on the experi-
ences of our allies, that removing com-
manders from that judicial process
does not achieve the desired results.
And we know that commanders have
risen to the challenge in the past to
confront contentious issues within
their units, including integration.
These facts lead me to conclude that
the changes in this bill, combined with
the reforms included within our
amendment, will best serve the inter-
ests of victims and punish those re-
sponsible.

I commend the Senator from Mis-
souri for her leadership on this issue,
and I am grateful for the opportunity
to work closely with her, Senator
AYOTTE, and many other colleagues to
help our men and women in uniform.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Oklahoma.

Mr. INHOFE. Mr. President, first of
all, T agree with the comments of the
Senator from Nebraska.

I have to say I was a little disturbed
because I have heard a couple of re-
ports—one was in a news conference on
November 6 and one on November 19—
yesterday, I guess—that Senator GILLI-
BRAND was saying that I was objecting
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to her amendment. Yes, I oppose her
amendment but not to the extent that
I would hold back the bill. My gosh,
there is no one on the floor of this Sen-
ate who has been working harder to get
this bill through—no two people more
than the chairman and me. So I want
to make sure people understand that.

In terms of the alternative, I have
been watching it very closely, and my
strongest possible support is for that
amendment, No. 2170, offered by Sen-
ators Ayotte and McCaskill, which pro-
vides additional enhancements to the
historic enhancements for sexual as-
sault prevention and response activi-
ties in our military. I commend my
two colleagues on the Armed Services
Committee for their tireless efforts and
their leadership, and I urge all Sen-
ators to join me in supporting this
amendment.

It doesn’t mean that if someone is
opposed to the Gillibrand amendment,
that someone is not wanting change.
Yes, we do. This is major change.

It adds the senior trial counsel to the
officers who make recommendations on
whether to proceed to trial and, if the
convening authority decides not to pro-
ceed, results in the case being referred
to the service Secretary.

It adds duties for the special victims’
counsel to inform victims of options
for military and civilian prosecution of
sexual offenses. It gives them a voice.
They can express a preference. It re-
quires commanders to give weight to
that preference and to notify the vic-
tims if the civilians decline prosecu-
tion.

These are changes. These are changes
in the current system that are coming
with the amendment offered by Sen-
ators AYOTTE and MCCASKILL, amend-
ment No. 2170.

It requires including written per-
formance appraisals of every member
of the Armed Forces—officers and en-
listed people—an assessment of that
member’s support for sexual assault
prevention and response programs.

It requires every commander to be
evaluated in their performance ap-
praisals on whether they have or have
not established a command climate
where allegations of sexual assault are
properly managed and fairly evaluated
and ensures that a victim can report
sexual assaults without fear of retalia-
tion, ostracism, or any kind of group
pressure from members of the com-
mand.

It also requires command climate as-
sessments to be performed after a sex-
ual assault incident, with copies of
that assessment to be provided to supe-
riors in the chain of command and the
military criminal investigation organi-
zation.

It creates, finally, a process through
the boards for correction of military
records for confidential review of dis-
charges of individuals who were vic-
tims of sexual offenses, to require con-
sideration of psychological and phys-
ical aspects of the victim’s experience
that may have had a bearing on the
separation.
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So this is a major change. It is one I
strongly support. I give the Senator
from New York the benefit of the doubt
that she did not mean what some peo-
ple would interpret it to mean—that I
would hold up a bill in opposing her
amendment. I certainly would not do
that. I am for reform, and we have an
opportunity to do that which is bipar-
tisan and accomplishes the very thing
we should have accomplished many
years ago.

I thought there were others waiting
here, but let me make one comment. I
agree with my colleague, the junior
Senator from Oklahoma. I know he has
worked tirelessly in trying to do some-
thing to stop waste in the Pentagon,
and, quite frankly, I think there is
some there.

This chart shows the devastation of
sequestration. What it shows is the
bottom line—these are deficiencies.
This is what he is talking about. I want
my colleagues to see this because this
goes from fiscal year 2014 all the way
to 2023. If we take the sequestration as
it is right now, without any adjust-
ments—now, Senator SESSIONS, Sen-
ator McCAIN, and I have tried to make
adjustments so that there are greater
cutbacks here and not so many in the
first 2 years.

The orange—and that is where al-
most everything comes out—represents
readiness. That is readiness. Readiness
is what we need to support our fighters
in the field to save lives.

The green is modernization. That is
not affected by these inefficiencies we
are talking about.

The force structure is a major cost
item, and it is demonstrated by the
yellow on the chart.

So what I am saying is I know there
is room for improvement, and I want
Senator COBURN and others to work on
areas within the Pentagon where
money can be saved. But if that hap-
pens, it is still going to all be found
down here—everything. TRICARE and
all of it is down in this blue line. So we
can see that the devastation that
comes from sequestration to our mili-
tary is still going to take place.

I think if we look at the level there
of the sequestration cuts that take
place, it is almost entirely in the readi-
ness. ‘“‘Readiness” is a term we have
used for a long time. That is our abil-
ity to save lives. That is our ability to
train and equip our men and women in
harm’s way.

We have testimony right now that I
wish to share with my good friend and
the Chair, who was there and heard it,
from all four services talking about
how much more risk is involved if we
have to go through sequestration. Risk
equals lives. I agree with those who
want to do all they can through effi-
ciencies. I am for them. I will do all I
can to help them. That doesn’t solve
the problem. The problem is imme-
diate. It is today. I still believe there
should be something we can do to stop
draconian cuts in our readiness and our
force structure accounts that would
come with sequestration.
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It wouldn’t do me any good to read
all of the quotes we have from various
individuals, but I can assure my col-
leagues that the Chair and anyone who
sat through the Armed Services Com-
mittee hearings has heard all four of
the chiefs talk about how devastating
this will be if we are not able to correct
this.

With that, I yield the floor, and I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant bill clerk proceeded to
call the roll.

The PRESIDING OFFICER. The Sen-
ator from Hawaii.

Ms. HIRONO. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Ms. HIRONO. Mr. President, there is
not a single Senator here who does not
acknowledge the seriousness of sexual
assault in the military and that we
must do something to prevent and
prosecute these crimes. Yes, there are
differences of opinion as to what we
need to do, but make no mistake, we
share the common goal of preventing
and prosecuting these crimes.

I thank two strong women on the
Armed Services Committee, Senator
MCCASKILL and Senator GILLIBRAND,
for their leadership in pushing for solu-
tions that will make a difference. I also
thank Chairman LEVIN for his commit-
ment and leadership in bringing forth a
bill that includes a number of impor-
tant improvements to the current sys-
tem. We all support these changes.
However, I believe there is a funda-
mental structural problem with how
sexual assault cases are prosecuted in
the military. We need to make the
changes proposed by the Gillibrand
amendment.

I am a cosponsor of the Gillibrand
amendment. I spoke on the floor last
week and explained why I think we
need to remove disposition authority
from the chain of command. I don’t
want to repeat everything I said last
week, so let me make a few points.

First, for two decades or longer the
Department of Defense has had a zero
tolerance policy for sexual assault and
sexual harassment. Yet the problem
persists. Servicemembers continue to
be assaulted and raped, and in too
many cases the perpetrators continue
to go unpunished. Year after year, Sec-
retary after Secretary and commander
after commander has told us about all
the efforts to correct this problem, but
those efforts have not worked. There
are probably many reasons why these
incremental changes have not worked,
but every year that these changes do
not work, many more of our brave men
and women in the military endure the
trauma of sexual assault. It is time to
make a major change to the military
justice system.

Second, too often these attacks are
not reported, which allows the
attacker to prey on more victims. The
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survivors tell us the biggest reason
they do not report these crimes is be-
cause they do not believe their chain of
command will ensure that justice is
done. Even the Commandant of the Ma-
rine Corps, General Amos, has ac-
knowledged that many victims do not
come forward because ‘‘they do not
trust the command.”

The concerns of survivors in coming
forward makes sense because there are
inherent biases and conflicts of inter-
est in the chain of command. These
concerns are echoed in a letter from
GEN Claudia Kennedy that was signed
by more than two dozen former officers
from all branches of the military. The
letter states:

We know that, in too many cases, service-
members have not reported incidents of sex-
ual assault because they lack confidence in
the current system. The inherent conflicts
that exist in the military justice system
have led servicemembers to believe that
their allegations of sexual assault will not
receive a fair and impartial hearing and that
perpetrators will not be held accountable.

We should give weight to these con-
cerns and act today to remove the
chain of command from prosecutorial
decisions in sexual assault cases and
instead put these decisions in the
hands of an impartial, experienced
military lawyer.

Third, removing prosecutorial deci-
sions from the chain of command will
not harm good order and discipline. I
have heard this concern from many
military leaders, as well as from others
who oppose this amendment. They say
eliminating a commander’s ability to
decide whether a case should go to trial
would undermine the commander’s
ability to maintain good order and dis-
cipline within the unit, and yet—and
yet—we have heard from many others
who have command experience who
support the Gillibrand amendment.

Good order and discipline should not
depend upon a commander’s ability to
decide whether to prosecute a sexual
crime. A commander’s authority and
leadership must certainly be based on
more than that.

Furthermore, the Gillibrand amend-
ment preserves a commander’s disposi-
tion authority over crimes that are
uniquely military—crimes such as de-
sertion, AWOL, contempt, and non-
compliance with procedural rules. This
ensures that commanders will have the
authority they need to maintain good
order.

In closing, it is undeniable that the
current system does not work. We
know it does not work because, accord-
ing to the Department of Defense, in
2012 there were an estimated 26,000
cases—26,000 cases—of unwanted sexual
contact.

We know that not all survivors re-
port these crimes because, in the words
of General Amos, ‘“They do not trust
the command.”” We know we can elimi-
nate bias and conflicts of interest by
entrusting prosecutorial decisions to
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an impartial, experienced military law-
yer. We know that removing disposi-
tion authority from the chain of com-
mand will not undermine good order
and discipline.

We know what needs to be done. We
ought to do it and do it today. We owe
it to the men and women who serve our
country in uniform. We owe it to the
families and loved ones of those who
serve because the trauma of sexual as-
sault often extends beyond the trauma
experienced by the survivor. I urge my
colleagues to support the Gillibrand
amendment.

I yield the floor.

Mr. LEAHY. Mr. President, earlier
this year, as many others were, I was
shocked when the Department of De-
fense released a stunning report about
the increase in sexual assault among
the branches of the Armed Forces. Sex-
ual assault in the military is neither a
new issue, nor an uncommon one. It
has been a problem for decades. Its oc-
currence is a stain on the honor of our
military and Nation that we must all
work to eliminate. Military bases are
where our troops are supposed to be
safe, and to know that they risk being
in harm’s way not only when deployed
but among their fellow servicemembers
as well is horrible.

I have worked hard to bring greater
attention to the ongoing problem of
sexual violence in our communities
and am proud of the significant im-
provements we made in the recent re-
authorization of the Violence Against
Women Act earlier this year. It is time
we bring the same level of attention to
the crisis on our military bases.

While this epidemic is not represent-
ative of the vast majority of our serv-
ice men and women, who serve honor-
ably and conduct themselves commen-
surate with our expectations of those
in uniform, it is also not isolated to
just a handful of bad actors. We can no
longer ignore that the time is long
overdue for meaningful changes to help
end sexual assault and harassment in
the ranks of our Armed Forces. We
must work together to protect victims
and provide appropriate help and sup-
port and to ensure that those respon-
sible for such crimes are held account-
able.

Just as our civilian justice system is
the envy of the world, our military jus-
tice system must also meet that stand-
ard. That is why I am a cosponsor of
Senator GILLIBRAND’s Military Justice
Improvement Act, and why I support
her amendment to the National De-
fense Authorization Act, NDAA.

In last year’s Defense authorization
bill, Congress included provisions
meant to address sexual assault in the
military. That legislation required the
Secretary of Defense to prescribe
standards for victim support and man-
dated an independent review and as-
sessment of the systems used to adju-
dicate crimes involving sexual assault
and related offenses.

When the Department of Defense re-
leased its fiscal year 2012 report on sex-
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ual assault in the military earlier this
year, its findings were jarring, and for
many myself included they were infuri-
ating. To make matters worse, the
problem seems only to be growing.

The status quo for how we deal with
sexual assault and unwanted sexual
contact in the military is untenable. If
we are serious about curing this prob-
lem, we need to get serious about mak-
ing fundamental changes to how it is
addressed. We cannot expect that by
doing the same thing over and over
again we will achieve different results.

I supported Secretary of Defense
Chuck Hagel’s proposals this summer
to limit a commander’s authority to
overturn major court martial verdicts,
among other reforms to the system. I
am pleased that the members of the
Senate Armed Services Committee in-
cluded this key provision, as well as
other measures to address the so-called
“‘good soldier” defense and to require
commanders to immediately report al-
leged sexual assaults to the investiga-
tive office, in this year’s Defense au-
thorization bill.

Senator GILLIBRAND’S proposal is an-
other move in the right direction, tak-
ing these reforms a step further by re-
moving the determination to bring sex-
ual assault cases from the chain of
command and giving that discretion to
an experienced military prosecutor.
This is a commonsense solution, and I
commend her for her clear-eyed and en-
ergetic leadership on this issue.

Senator MCCASKILL’S proposal also
includes strong protections for victims
so that the process of getting justice
for these crimes does not revictimize
those who come forward to report
them. I believe Senator MCCASKILL’S
proposal also is a step in the right di-
rection to encourage victims to come
forward and report these crimes. Our
Nation’s troops should not have to fear
sexual assault, and if they are victims,
they certainly should not fear any stig-
ma after bringing to light unwanted
sexual contact.

Surely we can all agree that we have
an obligation to ensure that our men
and women in uniform are protected
from the threats we can control. Hold-
ing perpetrators of sexual assault and
unwanted sexual contact accountable
and caring for, supporting, and pro-
tecting those victims is within our con-
trol. T hope Senators on both sides of
the aisle will join me in supporting re-
forms that will fundamentally change
the way we approach this issue in order
to achieve better results.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Mr. President, I yield
myself 6 of my 10 minutes.

One of the issues we address in this
bill is the problem of sexual assault in
the military. Too many of the men and
women who volunteer for our military
to serve and protect us are victims of
sexual assault and other misconduct.
That is deeply offensive to our con-
science and a stain on an honorable in-
stitution.
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The bill that was reported by the
committee includes groundbreaking
new measures to reduce sexual assault
and misconduct. On a bipartisan basis,
members debated and approved more
than two dozen measures related to
preventing sexual assault and to deliv-
ering justice for the victims of these
crimes.

The bill that we approved, and which
is now before us, would provide sexual
assault victims a counsel, a lawyer,
who works not for commanders, pros-
ecutors, defense attorneys or a court
but for the victim. It includes strong
new protections for victims that are
designed to combat the No. 1 problem
we have in preventing assaults and
dealing with perpetrators: the fact that
many assaults remain unreported to
authorities. Of great importance, the
committee-reported bill for the first
time makes it a crime under the Uni-
form Code of Military Justice to retali-
ate against a servicemember who re-
ports a sexual assault.

It also requires that the Department
of Defense inspector general review and
investigate any allegation of retalia-
tion against those who make commu-
nications regarding sexual assault or
sexual misconduct.

Our bill includes important criminal
justice system reforms, including re-
forms on how commanders respond to
sexual assaults. Our bill includes a re-
quirement that commanders who be-
come aware of a reported sexual as-
sault immediately forward that infor-
mation to criminal investigators. It
eliminates the consideration of the
accused’s character from the factors a
commander should weigh in deciding
whether to prosecute a sexual assault
allegation. It restricts the authority of
commanders under Article 60 of the
UCMJ to set aside court-martial ver-
dicts in cases involving sexual assault
and other crimes. It requires that a de-
cision by a commander not to pros-
ecute a sexual assault complaint un-
dergoes an automatic review by a high-
er command authority, in nearly all
cases a general or flag officer. In the
case where a commander’s decision not
to prosecute contradicts the rec-
ommendation of his or her legal advi-
sor, that automatic review is con-
ducted by the service Secretary. The
committee-reported bill also makes
clear that we expect and demand that
commanders will use their authority to
rein in this problem by fostering a cli-
mate of zero tolerance toward sexual
misconduct and one in which service-
members believe they can come for-
ward to report cases of sexual assault.

These important reforms were the
product of the work of almost every
member of the Armed Services Com-
mittee. The desire to remove this stain
from our military is bipartisan and it
is strong.

Despite widespread bipartisan agree-
ment on significant reforms, one sig-
nificant issue of dispute remains. This
is the question of whether military
commanders should retain their au-
thority to prosecute sexual assaults.



November 20, 2013

Senator GILLIBRAND proposed in com-
mittee, and proposes again here on the
floor, to remove our commanders’ au-
thority to prosecute. Along with a
strong majority of the Armed Services
Committee, I opposed Senator GILLI-
BRAND’s proposal, which was defeated
on a bipartisan 17-9 vote. I oppose it for
a simple reason: I do not believe its
passage would strengthen efforts to end
military sexual assault and other mis-
conduct, and in fact I believe it could
weaken those efforts.

The Gillibrand amendment would up-
root major portions of the military jus-
tice system and require the establish-
ment of a parallel justice system with-
in the military. Our top military law-
yers have told us that the amendment
leaves large gaps and unexplained
issues that could make the new system
unadministrable and bog it down in
litigation.

Despite those problems, if I believed
that the proposed amendment would
remove more sexual predators from the
ranks and put more of them behind
bars, or lead more victims to report
sexual assaults, I could support it. But
the evidence we received in our com-
mittee shows the opposite.

First, we learned that military com-
manders are more likely, not less like-
ly, more likely, to prosecute sexual as-
saults than military or civilian law-
yers. The committee heard from many
commanders, at all levels, that they
see important value in sending cases to
court-martial even if a conviction is
not a slam-dunk. But we have more
than the assurances of commanders.
We have hard data. Over the last two
years, in nearly 100 sexual assault
cases which civilian prosecutors de-
clined to prosecute, military com-
manders stepped in and took the case
to court. Trials are complete in 63 of
those cases, resulting in 52 convictions
an 83 percent conviction rate. Those
victims would not have seen justice if a
military commander had not stepped in
where professional prosecutors de-
clined to act. The evidence before us
indicates that commanders are ready
to prosecute these cases, and that re-
moving their judgment and replacing it
with career attorneys will result in
fewer prosecutions of these cases.

The evidence is that when victims do
come forward, their reports are prop-
erly investigated, and when com-
manders are presented with the facts,
our commanders do their job. They
often send cases to trial even when pro-
fessional prosecutors hesitate to do so.
So why would we want to take that au-
thority away?

Second, the supporters of this pro-
posal have argued that it will increase
victims’ willingness to come forward.
They do not provide any data to sup-
port the assertion that victims will be
more willing to come forward in a sys-
tem that is less likely to bring them
justice. Why would victims feel more
confident in a system that is less likely
to aggressively prosecute these crimes?

The Response Systems to Adult Sex-
ual Assault Crimes Panel, which was
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established in the National Defense Au-
thorization Act for Fiscal Year 2013
and has looked in depth at the experi-
ence of our allies on this issue, re-
ported last week: ‘““We have seen no in-
dication that the removal of the com-
mander from the decision making proc-
ess has resulted in an increase in re-
porting and there is nothing in the ex-
periences of our foreign Allies that sug-
gests adopting their systems as a
model will have any impact on the re-
porting of sexual assaults.”

I believe the contention that this
amendment would increase reporting
stems in many cases from a funda-
mental misunderstanding of how sex-
ual assaults are reported. One member
of the Senate, in announcing his sup-
port for taking away commanders’ au-
thority to prosecute, said: ‘““To me, it’s
as simple as this: Should you have to
report to your boss when you’ve been
abused or when you’ve been a victim of
a crime?”’

Well, of course you shouldn’t have to.
And in the military, you don’t. There
are many different avenues by which a
member of the military may report a
sexual assault. Reporting it to your
commanding officer is only one. Vic-
tims can report an assault to civilian
police, to military criminal investiga-
tors, to a health care professional or to
a sexual assault response coordinator.
The Gillibrand amendment does not af-
fect any of those reporting channels.
Its only effect is to change what hap-
pens once an assault is reported and in-
vestigated.

Supporters of this proposal have ar-
gued that our allies have adopted
changes to their military justice sys-
tems along the lines they propose, and
that these changes have better served
sexual assault victims. What this argu-
ment ignores is the fact that our allies’
decisions have not been aimed at pro-
tecting sexual assault victims. In fact,
with allies such as Canada and Great
Britain, commanders’ authority to
prosecute was removed not out of con-
cern for crime victims, but out of con-
cern for the rights of the accused. I
have yet to hear anyone argue that the
problem with our handling of military
sexual assault is that it is too tough on
perpetrators. Yet that has been why al-
lied militaries removed the decision to
prosecute from their commanders.

Perhaps the most basic reason to op-
pose the amendment of the Senator
from New York is that it removes a
powerful tool from those who are indis-
pensable to turning around the prob-
lem we have. Our military commanders
are the indispensable tool to turn
around this problem. I have met at
length with several groups of retired
military women.

I specifically chose to meet with re-
tired military personnel to ensure that
they would be free to speak their
minds. These women—all of whom have
seen cases of sexual assault and sexual
harassment in the course of their mili-
tary careers—told me the problem is
not commanders. The problem is a
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military culture, they told us, that tol-
erates excessive drinking and barracks
banter that borders on sexual harass-
ment or crosses that line. The problem
is there is a failure to recognize the ex-
istence of servicemembers who appear
to be good soldiers but in fact are sex-
ual predators, and a culture that val-
ues unit cohesion to such an extent
that those who report misconduct are
more likely to be ostracized than re-
spected. None of these problems are
unique to the military, but they are ex-
acerbated in the military by the fre-
quent rotation of military assign-
ments, which can make it easier for
predators to hide.

The military has a unique tool for
addressing this problem: commanders
who can bring about changes in com-
mand climate through mandatory
training and by issuing and enforcing
orders that are not possible in a civil-
ian environment. That is what they did
in addressing racial discrimination and
in ending don’t ask, don’t tell. That is
what they can and should do here.
Weeding out sexual predators and the
climate that makes it possible for
them to hide is an essential ingredient
in any solution to the sexual assault
problem. The military women whom I
met with over the summer told me
that our commanders are in the best
position to make that change.

Weakening the authority of com-
manders will do serious damage to
their ability to accomplish this change.
All of us seek the strongest, most effec-
tive response to the plague of military
sexual assault. The amendment Sen-
ator GILLIBRAND proposes will not
strengthen our response. The evidence
before us shows it will, in fact, weaken
our response by removing the decision
from the hands of commanders.

We have two dozen historic reforms
in our bill, but a number of Senators,
led by Senators MCCASKILL and AYOTTE
and FISCHER, have continued to work
on policies to strengthen our response
to the military assault problem. This
has resulted in the amendment they
have proposed.

Their amendment would ensure that
the duties of special victims’ counsels
include advising victims on the advan-
tages and disadvantages of prosecuting
a case in the civilian or military jus-
tice systems, giving victims a greater
voice in where a case is heard. It would
require that performance evaluations
of commanding officers consider their
success or failure in creating a com-
mand climate in which victims can re-
port sexual assaults without fear. It
would require command climate assess-
ments of any unit in which a service-
member is the victim of a sexual as-
sault or is accused of committing one.
It would give the victims of sexual as-
sault who leave the military the abil-
ity to challenge the terms or charac-
terization of their separation or dis-
charge. It would prohibit introduction
as evidence during judicial proceedings
a sexual assault defendant’s general
military character—the so-called
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““‘good soldier defense.”’” In other words,
the fact that a defendant happens to be
a good troop would no longer be al-
lowed as evidence that he or she did
not commit a sexual assault. These re-
forms are aimed at the problems we do
have that is, at rooting out retaliation
against victims, and providing victims
better support—and not at a problem
we don’t have—that is, the decisions
our commanders make relative to pros-
ecution of these crimes.

I will conclude by saying that these
additional reforms in the McCaskill-
Ayotte-Fischer amendment are signifi-
cant additions to what is in the com-
mittee bill, and I support them. What I
cannot support—and what I hope the
Senate will not support—is legislation
that will remove from our commanders
the authority to combat this problem.
The real, strongest tool to combat this
problem is the ability to send a matter
to a court-martial.

We cannot strengthen our efforts to
prevent sexual assault by reducing the
likelihood of prosecutions. We know
from history and from the facts that is
the result of taking this decision away
from the hands of the commanders. We
know of the 100 cases where other au-
thorities, civilian authorities, have de-
cided not to prosecute but where the
commanders then decided to pursue it
anyway. That is just within the last 2
years, and we do not know of any cases
that go in the other direction.

We cannot strengthen our efforts to
prevent sexual assaults by reducing the
likelihood of prosecutions. We cannot
strengthen our efforts by weakening
the authority of our commanders to
act against sexual assault. Com-
manders were tasked, again, with mak-
ing those monumental changes in mili-
tary culture, from combating racial
discrimination in the 1950s to ending
don’t ask, don’t tell in 2011. If we are to
accomplish the change in military cul-
ture that we all agree is central to
combating sexual misconduct and sex-
ual assault, commanders are essential.
We cannot fight sexual predators if we
make it more difficult to try and con-
vict them. We cannot hold our com-
manders accountable for accomplishing
that needed change in culture if we re-
move their most powerful weapon in
the fight.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mrs. GILLIBRAND. Mr. President, I
wish to thank Chairman LEVIN for his
extraordinary leadership on combating
sexual assault in the military. He has
led a process over the last year to en-
sure that our base bill has a set of his-
toric reforms that make a huge dif-
ference in how cases that are actually
reported are handled. In fact, the re-
forms that Chairman LEVIN has put
forward and that our colleagues are
continuing to perfect do make the han-
dling of the cases that are reported bet-
ter.

They make sure every victim who re-
ports has a victim’s advocate to help

CONGRESSIONAL RECORD — SENATE

him or her steer through the process.
They also make sure that if that vic-
tim is so lucky enough to get that con-
viction, that it cannot be overturned
by a commander on a second-level re-
view.

They also make sure we have better
recordkeeping. They make sure the
rules of evidence are better. They
make sure victims are protected
throughout the process. Most impor-
tant, we as a committee have put for-
ward in the bill a law that makes sure
retaliation is now a crime.

Those reforms help the victims who
are strong enough and able enough and
have a command climate that is strong
enough to report their cases. But one
thing the chairman said that is not
true: Commanders do not need this
legal right to be able to set the com-
mand climate. In fact, most com-
manders will never have this legal
right. Just look at the Army rankings.
Second lieutenants, they will command
16 to 44 soldiers. They do not have con-
vening authority. First Ilieutenant
commanders—110 to 140 personnel—do
not have this authority. Captains—62
to 190 soldiers—do not have this au-
thority. Majors, lieutenant colonels,
lieutenant colonels, who typically
command battalion-sized units—300 to
1,000 soldiers—do not have this legal
right.

Most commanders will never get to
look at a case file and say: Are we
going to trial? So I disagree that the
ability to decide if something goes to
court-martial is necessary to set good
order and discipline because almost
every commander—all of them here—
these commanders, they all have to set
good order and discipline as part of
their job. They have to set a command
climate where the rape does not hap-
pen. They have to set a command cli-
mate where that victim feels com-
fortable enough to come forward. They
must, by law, now ensure that victim
is not retaliated against. It is their
job—whether they ever have this right.
Commanders can do this and must do
this without this legal right. It does
not weaken their ability.

To have one guy way up here in the
Army who wears the bird—the man
who is the colonel, O6 level and above—
he will make a legal decision, and he is
not a lawyer. He is not trained. He does
not know the ins and outs of prosecu-
torial discretion.

He may be biased. He may value the
perpetrator more than the victim. He
does not need to make this legal deci-
sion. He should not be judged on how
tough he is on crime. He should not
even be judged after he weighs the evi-
dence if he does his job properly. He
should weigh the evidence fairly. You
can only do that if you are objective.
That is why we want it to go to trained
military prosecutors outside the chain
of command.

Those commanders, every single one
of them, should be judged on what the
command climate is. Most of them will
never get to weigh legal evidence as
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part of that. Chairman LEVIN, my col-
league, has said: They have never heard
of examples where commanders did not
go forward but a lawyer did.

I talked about one this morning. We
heard from many victims. In fact, one
victim said she was on her way to trial,
and the commander was changed. The
new commander had been in command
for 4 days. He decides that the trial is
not going forward. He actually discon-
tinued the trial.

You know what he said to her? Your
rape was not a crime. He may not have
been a gentleman. So I do not believe
this legal right undermines our mili-
tary system. I believe it strengthens
our military system. I believe it gives
commanders the chance to do their
jobs, fighting and winning wars, train-
ing men and women. Commanders are
entirely on the hook by our base legis-
lation. They will be judged on the com-
mand climate. They will be judged on
whether there is retaliation. They will
be able to prosecute retaliation as a
crime.

I believe that if you create trans-
parency and accountability in the sys-
tem, we will be able to have many
more cases be reported, first of all.
More of those 23,000 cases will be re-
ported. When you have more of the
23,000 cases being reported, you will
have more investigations. You will,
therefore, have more trials. You will,
therefore, have more convictions.

If you are ever going to change the
culture, you need to do it by showing
there is accountability. You need to do
it by showing there is justice. You need
to show it by showing that justice can
be done. We need the active involve-
ment of commanders. This is never
going to happen if we do not. So they
need to start focusing on retaliation.
They need to start focusing on com-
mand climate. They need to make sure
these rapes are not happening.

They will do that whether or not
they ever have this legal right. When
our allies changed their laws to elevate
all serious crimes out of the chain of
command, they did not see a falling
apart of their military. They did not
see good order and discipline going out
the window. They did not see any
change at all, in fact. So I know our
military can do the same. I know our
military can build a transparent, ac-
countable system that responds to
what victims have asked. They want to
be able to have the decisionmaker be
outside of their chain of command.

If we do that, we have a chance of
building a criminal justice system
within our military that is good, and it
is just, as our men and women deserve.

I am heartened by the conversation
we are having on the floor today and I
am grateful to all of my colleagues for
their engagement and involvement on
this critical issue. I have heard some
questions about the technical imple-
mentation of the Military Justice Im-
provement Act mentioned on the floor
today and during the past few months
and I would like to address those con-
cerns.
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First of all, thanks to feedback that
we received about the MJIA, we made
some technical changes to the amend-
ment that I would like to note.

One such concern was the omission of
the Coast Guard, we have now included
the Coast Guard in the amendment.

Another concern we heard about was
how to handle attempts of crimes, both
in the new system and those that are
excluded. In the amendment, conspir-
acies, solicitations and attempts have
all been included.

We were also asked about crimes that
happen simultaneously. For example,
what if during a sexual assault, crimes
are also committed that fall under the
old system? In order to clarify any con-
fusion about this question, the amend-
ment says that all known crimes will
be charged under the new system.

There were also questions about
whether the convening authority will
be able to pick the judge, prosecutor
and defense counsel. The newly filed
amendment has been clarified to en-
sure that it is clear that the new, inde-
pendent, convening authority has the
same power as the previous convening
authority—the commander—in over-
seeing the process of convening a trial.
The processes for detailing judges,
prosecutors and defense counsels re-
mains as they are today.

Other concerns we have heard seem
to take as a negative the fact that the
MJIA leaves some issues up to the
military to implement.

We see this as one of the strengths of
the MJIA.

We wanted to ensure that the mili-
tary had the ability to best interpret
and implement the legislation in a way
that was effective for the whole mili-
tary, and for each service, each of
which have slightly different systems.

Let me give you an example. Some
have argued that that plea bargaining
will not work under our system. That
is not true. The amendment transfers
the commander’s responsibilities for
convening authority to the office of the
Chiefs of Staff of each service; there-
fore, the offices of Chiefs of Staff will
now have the authority to oversee pre-
trial agreements.

We specifically leave interpretation
and implementation of the plea bar-
gain up to the military to ensure that
it is most expeditious—therefore the
military can choose to include the
commander’s perspective in the pre-
trial agreement conversation and send
the case back to him or her for non-ju-
dicial punishment or summary court
martial.

Let me give you another example.
Article 32 is not explicitly mentioned
in the amendment. This is intentional.
Most if not all of the members of this
body agree that the article 32 hearing
needs to be fixed, but equally that it
must be maintained. Because under the
MJIA a trained, independent pros-
ecutor will now be making the decision
about whether to go to court martial,
this may change the way that article
32 may best be implemented. We want
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to leave the military, and these trained
prosecutors, with the ability to best
implement the UCMJ.

I have also heard a lot of questions
about non-judicial punishment. As I
have said all along, the amendment
leaves all crimes with punishment
under 1 year of confinement, and 37
military-specific crimes with the com-
mander, thereby leaving the vast ma-
jority of crimes punishable by courts
martial in the hands of commanders.

However, to suggest that crimes as
serious as rape and murder be handled
with anything but a clear look at the
evidence is at the heart of the impor-
tance of this amendment. If evidence
exists to send a case to court martial,
there is absolutely no reason anyone
should consider non-judicial punish-
ment as an option. This is exactly why
this decision should be in the hands of
an impartial attorney.

Further, the amendment even allows
for a failsafe if the independent JAG
decides that there is not enough evi-
dence to proceed to trial that the
charges would not be appropriately ad-
dressed at a court-martial, then the
commander would still be able to exer-
cise non-judicial punishment. In the
event that the military member de-
manded a trial by court martial, the
decision authority would at that point
still be able to send the charge to the
convening authority for referral to
trial. There is nothing unique about
this situation.

I want to assure all of my colleagues
that I have spoken to military justice
experts and to retired JAGs about how
to ensure that the Military Justice Im-
provement Act addresses potential
issues and to ensure that the military
has the ability to implement it in the
best manner possible.

I yield the floor and I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER (Mr.
BROWN.) The clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. COONS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. COONS. Mr. President, I come to
the floor today to speak on the trag-
edy, on the ongoing crisis of sexual as-
sault in our Armed Forces and what I
believe we must do. There are several
options before us, each of which has
been the subject of lengthy and pas-
sionate debate, a debate that I think is
healthy, and needed, and welcome here
in this Chamber.

I commend my many colleagues—
Chairman LEVIN and Senator INHOFE,
Senator MCCASKILL and  Senator
AYOTTE—for the very real progress, the
very significant steps taken both in the
base bill, the NDAA, and in the amend-
ments to be offered by Senators
McCCASKILL and AYOTTE, serious and
important steps forward to protect vic-
tims, to ensure that commanders are
held accountable and to criminalize re-
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taliation. A wide range of important
and significant reforms that will make
real progress towards addressing the
ongoing decades-old scourge of sexual
assault in the United States military.

As was said recently on the floor by
another of my colleagues, this dis-
agreement today is over one of more
than a dozen important and needed re-
forms. But in the end, we have to de-
cide. I believe the measure offered by
Senator GILLIBRAND of New York, of
which I am a cosponsor, is the right ad-
ditional path forward. Because at the
end, here is the bottom line: Sexual as-
sault has been a disease, a corrosive
and widespread and horribly negative
influence on our military that has sim-
ply not been effectively treated.

I think this significant, dramatic
step is the needed driver for extensive
reform. I understand that the chain of
command is essential, that it is central
to the proper functioning and order of
the military, especially during war
time. In fact, the chain of command is
nearly sacred.

But ensuring that our spouses and
our siblings and our children can serve
with honor and not have to face an-
other enemy within our ranks is sa-
cred. This is, in the end, a debate about
justice—justice within our own Armed
Forces, justice so we can fulfill that sa-
cred duty of protecting men and
women in uniform as well as they pro-
tect us.

Despite many years of good-faith ef-
forts by leaders in our Armed Forces to
work within the parameters of our cur-
rent system, literally tens of thousands
of sexual assaults are still occurring
annually within our Armed Forces.

That is, frankly, unacceptable and it
reflects a fundamental breakdown in
order and discipline that in my view we
cannot tolerate anymore. The current
system, in this important and vital
way, is failing. I understand the in-
tense desire our leaders feel to fix what
was broken and for our military lead-
ers to atone for taking their eyes off
the ball, to paraphrase the testimony
of the Chairman of the Joint Chiefs.

But, once again, this debate is not
about them, about their commitment
or about their strategy or about their
determination. It is about justice. In
America, justice must be blind. Wheth-
er someone receives it or not should
not depend on the fact of whether or
not he or she serves in the military
rather than in other workplaces. We
know the chilling facts, that according
to the Department of Defense’s own
Sexual Assault Prevention and Re-
sponse Office, 50 percent of female vic-
tims state they did not report the
crime in the first place because they
believed nothing would be done, and
one-quarter or 25 percent who received
unwanted sexual contact indicated the
offender was in their chain of com-
mand.

In my view, we strengthen our mili-
tary when victims of sexual assault
have the confidence to come forward
and to report crimes and when we re-
move fear and stigma from the process.
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We strengthen our military when we
are able to deliver fair and impartial
justice on behalf of victims.

When we know the military chain of
command in this one area is failing, we
should not continue to tolerate an ex-
ception we would not make in other
settings. I came to this decision with
great reluctance, recognizing as many
in my family have, that the impor-
tance of the chain of command, the im-
portance of respecting the unique and
different traditions and structures of
the military is something that we
should only come to with great hesi-
tation.

One of the responsibilities of serving
in the Senate that I take seriously is
my annual responsibility to review and
approve candidates for the military
academies who are selected by my
independent military academy advi-
sory board, and personally calling the
top candidates to inform them that
they will be the ones—of the dozens
and dozens of highly qualified competi-
tors, they will be the ones selected to
go to the Merchant Marine Academy,
the Air Force Academy; to Annapolis,
the United States Naval Academy, or
to the U.S. Military Academy, to West
Point.

This is a moving experience each of
the 3 years I have had the chance to do
this. But this past year, the three top
candidates for West Point, for Annap-
olis or for the Air Force Academy were
all women—impressive, compelling, de-
termined to serve our Nation.

Meeting with them and their fami-
lies, the nervous and proud parents of
these confident cadet candidates is also
a great annual experience. It reminds
me always of my responsibility to
them. I promised their parents that we
will support and respect them and their
service. When we speak to the cadets
and thank them for their willingness to
serve, I am reminded we have a respon-
sibility to not send them into an insti-
tution where they will face threats
that we can and should address.

I believe I have a responsibility to
send them into an institution I know is
well equipped to respond strongly and
swiftly to threats to their safety. Yet,
today, I am not able to uphold that re-
sponsibility because we have not pro-
tected our men and women in uniform
from sexual assault.

I thought of my picks for the service
academies when I heard another Sen-
ator say to General Dempsey that the
Senator would not advise a parent to
encourage his or her daughter to join
the military. What made this decision
difficult for me to join Senator GILLI-
BRAND on this particular amendment
was an unfortunate, tragic case.

Last spring while I was trying to de-
cide which path to follow on this bill,
my office received a gut-wrenching call
from the father of a young woman serv-
ing honorably in our military. He was
calling against his daughter’s wishes,
and only as a desperate last resort.

She had been the victim of sexual as-
sault and, as so many others, reported
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it to her commanding officer up the
chain of command. As so many others,
her case went nowhere. Her by-the-
book reporting and patient waiting for
results was met with delays, excuses,
and nonresponse. Ultimately, during
these repeated delays, she was phys-
ically assaulted after she had warned
leadership she feared for her safety.

We took action and, ultimately in
this instance, justice was done. A chain
of command such as that isn’t
strengthening unit cohesion and mo-
rale, it is harming it.

After this particularly troubling
case, I made a decision to join Senator
GILLIBRAND as a cosponsor, to say to
all of us, how can we accept this? How
can this situation that has gone on for
years be tolerated? How can we justify
the status quo?

I am grateful for the leadership of
the many Senators on the Armed Serv-
ices Committee and throughout this
body who have taken real steps to add
significant improvements to the UCMJ
and to the code that underlies our mili-
tary and the requirements for leader-
ship in the service to take on and tack-
le these very real problems of sexual
assault in the military.

In my view, taking decisions out of
the chain of command should only be
done under the most serious of cir-
cumstances, but that is exactly what
we have. We wouldn’t find justice if
this was the way that any other work-
place in America operated. How can we
argue that we have justice today for
these thousands of victims in our mili-
tary? The men and women who dedi-
cate themselves to keeping us safe and
protecting our rights deserve equal
dedication on our part to their safety
and to those same rights.

I wish to speak about three bills I am
offering as amendments to the NDAA
that all relate to a topic I have spoken
to many times on the floor, to manu-
facturing and manufacturing jobs.

The first is the American Manufac-
turing Competitiveness Act, a bill I in-
troduced last week with Illinois Sen-
ator MARK KIRK. It enjoys the support
of the Presiding Officer, as well as Sen-
ator BLUNT and Senator STABENOW. It
is a simple but important objective, to
require the creation of a national man-
ufacturing strategy.

We need to know our country’s direc-
tion as we try to support the growth in
manufacturing. We have grown more
than half a million manufacturing jobs
in the last 3 years, an encouraging
sign, but one we need to strengthen and
support with a coordinated strategy be-
tween the Federal Government, State
governments, and private sector to
align all our investments in research
and development, new skills, and new
infrastructure, to make sure they are
all heading in the right direction. Our
leading competitors all have successful
and well-deployed national manufac-
turing strategies. Whether Germany,
China, India, South Africa, or Russia,
they have all thoroughly developed,
deeply researched, and prominently
successful strategies, which we lack.
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Our amendment would require that
every 4 years the Secretary of Com-
merce, advised by a board of 15 dif-
ferent folks, pull together and think
through, research, and then deliver a
national manufacturing strategy.

This amendment is bipartisan, sim-
ple, does not cost the Federal Govern-
ment a dime and doesn’t create a new
program, Like the next two amend-
ments I will speak about, it is a com-
monsense measure that I hope we will
adopt.

Secondly, I wish to speak to an
amendment I am cosponsoring with
Congressman BLUNT to ensure small
businesses are not subject to con-
flicting guidance from Federal agen-
cies.

In the 1970s Congress passed a meas-
ure for the Small Business Administra-
tion to ensure that small businesses
that get contracts from the govern-
ment aren’t actually fronts for much
larger companies.

Last year we passed similar but dis-
tinctly different rules for the Depart-
ment of Defense. Most of the time
these two sets of rules can peaceably
coexist, but in a few cases they come
into conflict, creating significant com-
pliance difficulties for very small busi-
ness. This amendment would say that
when both sets of rules apply to a
small business contract, the SBA rules
would apply, while DOD rules would
not.

This amendment is bipartisan, has no
cost, and will help small businesses
focus on effectively delivering products
and services without worrying about
compliance.

Last, I wish to speak about an
amendment I am cosponsoring with
Senator BOOKER of New Jersey to en-
sure that our defense and intelligence
communities maintain their vital tech-
nological edge. This is an important
measure that would create more oppor-
tunities to train America’s best talent
and pave the way to new innovations.

Recently, the commission on R&D in
the U.S. Intelligence Committee re-
viewed our current and future R&D ca-
pacity to support our intelligence com-
munity’s vital work. Their unclassified
report shows, in fact, that we have in-
sufficient funding and a critical defi-
ciency of human capital, of skilled
workers, and the cutting-edge thinkers
we need in this area. Specifically, for
one example it said we may not have
the kind and number of people we need
to build the next generation of sat-
ellites to gather and process the intel-
ligence upon which our national secu-
rity relies.

There is currently a program run by
the Department of Defense designed to
address one element of this problem. It
is called the Science, Mathematics &
Research for Transformation Scholar-
ship Program, or the SMART Scholar-
ship Program. This amendment calls
on the Secretary of Defense to report
back to Congress on two things:
Whether the SMART Scholarship Pro-
gram, or similar fellowship and schol-
arship programs, are, in fact, providing



November 20, 2013

the necessary number of undergraduate
and graduate students in the fields of
science, technology, engineering, and
math to meet the recommendations of
the commission’s report, and to rec-
ommend how those programs can be
concretely improved. Those amend-
ments have already passed the House of
Representatives by a voice vote and
would be an important if small step to-
ward paving the way toward job cre-
ation and ensuring our national secu-
rity now and into the future.

I urge my colleagues to support these
amendments.

I am grateful for the opportunity to
contribute to the debate on these im-
portant issues.

I yield the floor.

The PRESIDING OFFICER. The sen-
ior Senator from South Carolina is rec-
ognized.

Mr. GRAHAM. I wish to speak in sup-
port of the McCaskill, Ayotte, Fischer,
and Levin amendment.

Before we begin, I wish to thank Sen-
ators LEVIN, REED, McCASKILL,
AYOTTE, FISCHER, and others who have
been trying to carry the burden here to
make sure that we reform the military
justice system and the way the mili-
tary operates vis-a-vis sexual assault
and misconduct but at the same time
make sure we still have a military that
can continue to be the most effective
fighting force on the planet at a time
when we absolutely need it.

If one believes, as I do, that our mili-
tary is the best in the world, we have
to ask ourselves why. Is it because of
the equipment? We have great equip-
ment. I would argue that the reason
our military has become the most ef-
fective fighting force in the world is
the way we are structured.

If one is looking for a democracy,
don’t look to the military. The mili-
tary is a hierarchical and paternalistic
organization that is focused on meet-
ing the challenges of the Nation, being
able to project force at a moment’s no-
tice to deter war and, if war ever
comes, to decisively end it on our
terms.

I have been a military lawyer for
over 30 years. I have been assigned as a
military defense counsel for 2% years
and a senior military prosecutor in the
Air Force for 4% years. I have been a
military judge, and I have served in the
Guard and Reserve, and on Active Duty
for 6% years. I have learned a lot, as a
military lawyer, about the military.

To my colleagues who are trying to
decide what to do and what is appro-
priate, the goal should be to make sure
that America remains the most effec-
tive fighting force on the planet. This
is the proposition: They can’t be an ef-
fective fighting force if they have
rampant sexual assault or misconduct
within the ranks. This idea that sexual
assaults in the military are unaccept-
able, too large in number and scope—
sign me up for that proposition. How-
ever, the problems of society don’t stop
at the gate; they continue inside the
fence. I would daresay that if we did
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surveys in South Carolina, Missouri,
New Hampshire, and New York about
sexual assault and their frequency, we
would all be disturbed.

The goal of our time in the Senate is
to make sure that when it comes to our
military, we turn a corner and create a
legal system where people feel that if
they file a complaint, they are going to
be fairly treated and also a legal sys-
tem where if one is accused of some-
thing, they will be fairly treated.

I say to my colleagues, there is a rea-
son that every judge advocate general
of all the services has urged us not to
adopt Senator GILLIBRAND’s solution to
this problem.

In the military, it is possible, in my
view, to correct a problem without
commander buy-in and holding com-
manders responsible. Military com-
manders have awesome responsibility
and almost absolute liability for the
job we give them. It is their job to
make sure that all under their com-
mand are ready to go into combat, per-
form their assignment in the most dif-
ficult task, make sure that medical
records are up to date, and to make
sure they are squared away when our
Nation needs them.

This concept of the authority of the
commander goes back to the very be-
ginning of this Nation. Military justice
is an essential part of good order and
discipline.

After 30 years of experience in this
area, the number of cases where a
judge advocate recommends to a com-
mander to proceed to trial in a sexual
assault or, for that matter, almost any
other alleged crime is a rounding error.
Please don’t suggest that under our
current system someone can’t get a
case to trial because our commanders
routinely blow off legal advice. That is
not the case. Commanders decide as to
whether to proceed to a court-martial,
and what level of court-martial, based
upon advice of the judge advocate com-
munity, whose job it is to provide pro-
fessional advice. The commander’s job
is to make sure that unit is ready to go
to war. The lawyer’s job is not to pick
and choose who goes into the battle.
The lawyer’s job is to give that com-
mander the best legal advice possible,
including who to court-martial and
who not.

One thing I hope people understand
in this debate is that no lawyer, no
judge advocate, is ever going to have to
deal with the situation of picking and
choosing in that unit who takes the
most risk. We have for 200 years al-
lowed commanders the authority,
under the Uniform Code of Military
Justice since 1952 and before, and the
ability to maintain good order and dis-
cipline, the absolute responsibility to
make sure force is effective when it
comes to the fight, and giving them the
tools to make sure that happens.

What would bother me greatly is if
this conversation occurred: Sir or
ma’am—depending on who the com-
mander is, as there are more and more
female commanders in the military—
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there was an alleged rape last night, a
sexual assault in the barracks last
night, and the commander would say:
That is no longer my problem. Send
that to Washington.

Ladies and gentlemen of the Senate,
that is the commander’s problem.

To those commanders who have
failed to make sure we have the right
climate in the military when it comes
to sexual assault, your job is at stake.

The military justice system, when it
comes to rendering justice, I will put
up against any system in your State.
The reforms in this bill are going to be-
come the gold standard, I hope, over
time, and very few jurisdictions will be
able to do what we have been able to
do. With thanks to Senators McCAS-
KILL, AYOTTE, LEVIN, and others, we
have taken a problem in the military
and brought a good solution. Every vic-
tim will now be assigned a judge advo-
cate to help them through the legal
process. I wish that were true in South
Carolina, but it is not. Every com-
mander who is advised to go to trial in
a sexual assault case and who declines
to accept the JAG’s, the judge advo-
cate, recommendation, that case is
automatically sent up to the Secretary
of the service in question.

In the future, as commanders have to
decide how to deal with sexual assault
allegations, when the lawyer tells
them: Sir, ma’am, this is a good case,
and if for some reason the commander
decided: I disagree, that case goes up to
the highest member of that civilian
service, the Secretary of the Air Force,
in the case of my service. This, to me,
is a reform that will emphasize from
the chain of command how important
it is that we take these cases seriously.

If we take the chain of command out,
this is what we are saying to every
commander in the military: You are
fired. We, the Senate, have come to
conclude that you, the commander—all
commanders of the group—are either
intellectually insufficient to do this
job or you don’t have the temperament
or are morally bankrupt. We are going
to take away from you this part of
being a commander. You are fired.

I will never, ever say that unless and
until I am convinced that there is no
hope for our commanders, that our
commanders are hopelessly lost when
it comes to these types of issues. I
don’t believe we are remotely there.

In the 1970s we had upheaval through-
out the country, particularly in the
military. We had race riots on aircraft
carriers and tension ran high. How did
we fix it? We made sure every com-
mander was held responsible for the at-
mosphere in their unit when it came to
race relations. And now I would dare-
say the most equal opportunity em-
ployer in the whole country is the U.S.
military because commanders changed
the climate.

Under the approach of Senator GILLI-
BRAND, we take out a group of military
offenses. To the commander: You are
fired; you can’t do this anymore. And
we send these decisions to an 06 judge
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advocate—which I happen to be one of,
by the way—in Washington. I cannot
stress to my colleagues enough how ill-
conceived that system would be from a
military justice point of view and the
damage that will be done to the com-
mand and to the fighting force if we go
down this road. Let me tell you why.

A troop is in Afghanistan. There is a
larceny. Senator COONS mentioned the
workplace. A barracks thief is one of
the worst things you can be in the
military. A soldier doesn’t pick and
choose whom they room with; we pick
whom they room with. No one gets to
decide where they are going to stay; we
pick for them. We throw them into the
most incredible of conditions, we don’t
give them the comforts of home, and
they have to trust their fellow soldiers
in the barracks and in deployment.
Soldiers, like everybody else, most are
great, some are bad. In the military
the bad apples, thank God, are few.

Under this construct we are coming
up with, if there was a barracks theft
case—a tent theft case—in a deployed
environment, that really does hurt mo-
rale because if you have to worry about
somebody stealing your stuff, that is
really tough given the conditions under
which you are living. So if the com-
mander could not deal with this, it
would go all the way to Washington,
DC, to be disposed of rather than being
disposed of onsite. And why does it
need to be disposed of onsite? You need
to render justice quickly and effec-
tively so the troops can see what you
are doing. If you are the commander,
they have to respect you and they have
to understand your role.

So I cannot understand why the Sen-
ate, when we have been at war for 11 or
12 years, would come up with a solu-
tion to a problem that is real that does
harm to the very concept of what
makes our military special—the ability
to go to war, the ability to be effective
and to have the commander make deci-
sions that only a commander should be
making.

I am a military lawyer. I am telling
you right now, don’t give me this deci-
sion, because I am not required to de-
cide who goes to battle. Don’t take
away from our commanders in a the-
ater of operation the ability to render
justice in a way the troops can see.

Mrs. MCCASKILL. Would the Senator
yield for a question?

Mr. GRAHAM. Yes.

Mrs. MCCASKILL. I want to make
sure I understand something about
nontraditional punishment. Since the
Senator is discussing the barracks
thief in Afghanistan and the notion
that everything is going to stop and
this case is going to be sent off to a
lawyer half a continent away to make
a decision, let’s assume the lawyer—
the colonel in Washington—decides
there is insufficient evidence for that
barracks thief. That might be 4 months
later. Meanwhile, the barracks thief is
still there. And let’s assume it then
comes back. It is my understanding—
and I think there is some confusion
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about this by the people who are advo-
cating this amendment—that you can-
not exercise nonjudicial punishment on
a soldier if he chooses a court-martial
proceeding. Is that correct?

Mr. GRAHAM. That is exactly right.
A nonjudicial punishment is an author-
ity the commander has to put people in
confinement for up to 30 days, reduce
in rank one or two levels, depending on
the rank of the commander, and to
withhold pay. It is nonjudicial punish-
ment. You don’t have a trial. The per-
son is represented by a lawyer, but
there is no jury. The commander is the
jury.

The Presiding Officer. The Senator
has spoken for 15 minutes.

Mr. GRAHAM. I thank the Chair.

Mrs. MCCASKILL. So that com-
mander who has to now send——

Mr. GRAHAM. He loses that author-
ity.

Mrs. MCCASKILL. That case to
Washington—that soldier is not going
to agree to nonjudicial punishment. He
is going to say: I will take my chances
with the lawyers in Washington. And if
the lawyers in Washington say no, then
that commander’s hands are com-
pletely tied to even putting him in the
brig for 30 days.

Mr. GRAHAM. Exactly right.

Every military lawyer who has
looked at this is very worried about
what we are about to do in terms of
practical military justice.

Imagine being 18 years of age. You
have too much to drink and you write
a bad check. Part of being a com-
mander and a first sergeant is the pa-
ternalistic aspect of the job. How many
of us have made mistakes at 18?7 In-
stead of going to college, you are going
into a military unit. You bounce four
or five checks. Has that ever happened?
Under this proposed system, the mili-
tary commander no longer has the abil-
ity to deal with it in the unit. He sends
that case off to Washington. The abil-
ity to give an article 15—a lesser pun-
ishment—is taken off the table. So we
are taking an 18-year-old’s mistake and
potentially turning it into a felony.
Does that help sexual assaults?

Our commanders can send you to
your death, but we don’t trust them to
deal with manslaughter cases? All I
can tell you is that for 30 years I have
been a practicing military lawyer.
From my point of view, our com-
manders take the responsibility to im-
pose discipline incredibly seriously.
They are skilled men and women.

We have let the soldiers, sailors, air-
men, and marines down when it comes
to sexual assault. All of us are to
blame in the military. We are going to
fix that. But the problem, my col-
leagues, is not the military justice sys-
tem. We don’t have a military justice
system where commanders say to the
lawyers: Go to hell; we are not going to
deal with that. That is not the way it
works.

This new proposed system takes a
portion of offenses out of the purview
of the commander and sends them to
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somebody in Washington whom nobody
in that unit will ever get to see. That
will delay justice, and it will take tools
off the table to make sure that is an ef-
fective fighting force in terms of deal-
ing with the barracks thief, in terms of
dealing with the bounced check, but it
will also take young people who make
mistakes and put them in an arena
where the only avenue is to potentially
charge them with a felony.

Ms. AYOTTE. Would the Senator
from South Carolina yield for another
question?

Mr. GRAHAM. Yes.

Ms. AYOTTE. So under the situation
where the Senator says we have com-
manders who aren’t going to ignore
what is brought before them in an in-
vestigation from their JAG lawyers,
particularly on a sexual assault, let’s
assume they did do that. Even though
the evidence isn’t there, they do it.
Under our proposal—the proposal of
myself and Senators MCCASKILL and
FISCHER—if the commander makes the
decision not to bring the sexual assault
case and it then goes up for review be-
fore the civilian secretary of whatever
force is at issue—the Army, the Air
Force, the Navy—what does the Sen-
ator think that will do in terms of ac-
countability?

Mr. GRAHAM. If you want to im-
prove the system, and we all do—I am
not questioning anybody’s motives—if
a commander knows that when they
turn down the JAGS’s advice in one of
the four situations we have identified—
sexual assault, the nature of the dis-
cussion here—that decision will be re-
viewed by the Secretary of the service,
I can assure you that will do more good
to make sure commanders understand
how important this situation is to the
country than taking their authority
away.

We will be doing absolutely the worst
possible thing to solve the problem
with the approach of Senator GILLI-
BRAND, in my view, although every
judge advocate agrees with what I am
saying. You will throw the military
justice system in chaos and basically
take the commander’s authority away
in an irrational way.

What we should do is hold the com-
mander more accountable by having
what is the commander’s worst night-
mare—I guess anybody in the mili-
tary—and that is having the boss look
at your homework. How do you get pro-
moted in the military? People over you
judge your work product.

Let me just say this. It is not a mili-
tary justice problem here. The reforms
we are going to engage in are historic,
and they will be the model for systems
in the future. Very few people can af-
ford what we are about to impose upon
the military because we are going to
make this a priority and we are going
to assign judge advocates to victims.
There is no other State in the Nation
that will be able to do that. We will
have something of which we can all be
proud. We are going to hold com-
manders more accountable.
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Here is the essence of the argument:
We have to take this out of the chain
of command because there is some-
thing defective about the commander;
because the commander doesn’t have
the ability or they have a bias against
victims, we no longer can trust them
to do the right thing.

That, to me, is an indictment of
every commander in the military.
That, quite frankly, is not what we
should be doing or saying given the
track record of how our military has
performed.

In the area of sexual assault, the
problems we see in the military are all
over the country; they are just talked
about more in the military. The people
in the military should be held to the
highest standard, but we will fix no
problem in the U.S. military if we deal
that commander out.

Ms. AYOTTE. Would the Senator
yield for a comment? Looking at the
facts, the evidence we have reflects
that commanders are bringing more
cases, are pursuing more cases than
those recommended by their JAGs in
sexual assault cases.

We received a letter from ADM
Winnefeld, Deputy Chairman of the
Joint Chiefs of Staff, basically pointing
out that there were over 90 cases where
commanders had a different view than
their JAGs that a case should go for-
ward. Guess what. Convictions were
had and people were held accountable.

Mr. GRAHAM. There are situations
where joint jurisdiction lies—the mili-
tary has jurisdiction, the civilian com-
munity has jurisdiction. There have
been cases where the civilian commu-
nity went first. There were 49 cases in
the Army where the civilian commu-
nity decided not to prosecute on a sex-
ual assault and the Army took it up
and they got an 8l-percent conviction
rate. In the Marine Corps, 28 cases were
turned down by the civilian commu-
nity where the Marine base was and
they went to court with a 57-percent
conviction rate. In the Navy and in the
Air Force, it is the same. We see a ci-
vilian jurisdiction saying no to the
case and the military saying yes, we
are going to go to court. And that is
because there is a difference between
what the civilian community is trying
to accomplish and what the military
community must be trying to accom-
plish; that is, to let the troops know
there is certain conduct that is out of
bounds, and if it is even close, you are
going to pay a potential price.

Having said that, please do not blame
sexual assault problems in the military
on a broken military justice system be-
cause it is not broken. The com-
manders are not telling the lawyers to
take a hike. The cases the lawyers rec-
ommend to go to trial actually do go to
trial.

Juries in the military are not juries
of one’s peers. This is not a civilian
system. Everybody who goes to trial as
an enlisted man is judged by officers.
You can request one-third of the mili-
tary jury to be enlisted members, but
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they will be the most senior people on
the base.

Please understand that military ju-
ries are not constructed the way civil-
ian juries are. They are told to be fair,
and they do their best to be fair. But it
goes into the concept of how the mili-
tary works. The only person in the
military entitled to a trial of the
equivalent rank is an officer. An officer
cannot be tried by people of lesser
rank. That may sound unfair, but in
the military it makes perfect sense,
doesn’t it? Officers eat in one corner of
the base and enlisted people eat in the
other corner of the base not because
they hate each other. They admire and
respect each other. This chain of com-
mand, these lines of authority make
us—Mr. President, I ask unanimous
consent for 1 additional minute.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. GRAHAM. This unusual situa-
tion for most Americans works in the
military. It may not sound right to
most, but it works because the mili-
tary is about when you are ordered to
do something, you answer the order;
you don’t debate.

So if we don’t elevate the commander
to have the tools available to make the
right decisions, and if we don’t instill
those below the commander to follow,
it all breaks down. When a commander
lets the troops down—and they do
sometimes—fire the commander. Don’t
take away the authority of the com-
mander to win wars that we will inevi-
tably fight. This is not a civic organi-
zation. This is not a democracy. This is
a situation where one person can
choose to send another person to their
death. That person is the commander,
and there are plenty of checks and bal-
ances.

Ladies and gentlemen, sexual assault
is a problem. But for God’s sake, let’s
not tell every commander in the mili-
tary: You are fired. You are morally
bankrupt. You are incapable of car-
rying out the duties of making sure
that justice is done in these cases.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

The majority leader is recognized.

Mr. REID. Mr. President, I ask unan-
imous consent that the motion to re-
commit be withdrawn; the pending
Levin amendment No. 2123 be set aside
for Senator GILLIBRAND, or designee, to
offer amendment No. 2099 relevant to
sexual assault; that the amendment be
subject to a relevant side-by-side
amendment from Senators MCCASKILL
and AYOTTE, amendment No. 2170; that
no second-degree amendments be in
order to either of the sexual assault
amendments; that each of these
amendments be subject to a 60-affirma-
tive-vote threshold.

I am told each side would like 10 min-
utes; that is, the McCaskill side and
the Gillibrand side would receive 10
minutes to close. If there are other
people who wish to speak, now is the
time to say something.

The PRESIDING OFFICER. The as-
sistant majority leader is recognized.
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Mr. DURBIN. I understood there were
30 minutes left on the Gillibrand time.

Mr. REID. How much time does the
Senator need if I get a consent agree-
ment?

Mr. DURBIN. Ten minutes.

Mr. REID. So we need 10 minutes for
McCaskill also. That would be 20 min-
utes on each side.

That the time then until 5:30 be
equally divided between the proponents
and the opponents of the Gillibrand
amendment and the McCaskill amend-
ment; that the Senate proceed to vote
in relation to Gillibrand first; that
upon disposition of the Gillibrand
amendment, the Senate proceed to vote
in relation to the McCaskill-Ayotte
amendment; that there be 2 minutes
equally divided between the votes; fi-
nally, that no motions to recommit
during the consideration of these
amendments be in order.

The PRESIDING OFFICER. Is there
objection?

Mr. COBURN. Reserving the right to
object.

The PRESIDING OFFICER. The sen-
ior Senator from Oklahoma.

Mr. INHOFE. Mr. President, I would
ask the leader if he would amend his
request to add the following language:
Following the disposition of the
McCaskill-Ayotte amendment, all
pending amendments be withdrawn and
the Republican manager, or his des-
ignee, be recognized to offer the next
amendment in order, followed by an
amendment offered by the majority
side, and that the two sides continue
offering amendments in alternating
fashion until all amendments are dis-
posed of.

The PRESIDING OFFICER. Will the
majority leader modify his UC?

Mr. REID. Mr. President, we went
through this yesterday. I reluctantly
object.

The PRESIDING OFFICER. Objec-
tion is heard. Is there objection to the
majority leader’s request?

Mr. COBURN. Reserving the right to
object.

The PRESIDING OFFICER. The jun-
ior Senator from Oklahoma is recog-
nized.

Mr. COBURN. This is a very impor-
tant bill for our country in terms of
authorizing the defense of this country.
Many of us have relevant amend-
ments—not amendments outside the
scope of this bill, but relevant amend-
ments—which will actually markedly
improve the way we conduct policy in
the Defense Department. Without the
assurance that those amendments are
going to be able to be offered—they can
be tabled, but without that assurance,
it makes it difficult to agree to a con-
sent not knowing whether or not we
will have the opportunity to represent
the people we represent in offering
amendments which will make positive
improvements to this bill.

So I put forward that we are really
not conducting the business of the
country if we are limiting the ability
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of Members of the Senate to offer
amendments. Absent that guarantee, 1
will object.

The PRESIDING OFFICER. Objec-
tion is heard.

Mr. REID. Mr. President, we have 350
amendments which have been filed on
this bill. I know every person who has
filed an amendment feels entitled to
offer that amendment. I just think we
are not in a position to deal with this
for all the reasons we have talked
about here for several months. We are
not seriously legislating anymore.

We can pass the blame to anyone we
want, but we have tried all kinds of
things. How about so many amend-
ments on each side? We have done that
before. It is not anything unique. We
have done that lots of times in the
past. It doesn’t work. How about 13
amendments? No. It won’t work be-
cause we want more amendments after
that.

So I understand, and I am not deni-
grating anyone’s intent. I know the in-
tentions are good. The record reflects
how I feel about this bill. I am sorry we
are at the point we are. Couldn’t we at
least have everybody vote on this
amendment which people have spent
days of their lives working on? It
doesn’t matter how we feel about what
has been done, but there has been tre-
mendously important work done on the
sexual assault issue, and we should at
least have the opportunity, with the
work that has been put into this, to
have a vote. No one is disenfranchised
by doing that—or move to try to figure
something else out after that. But, gee
whiz, couldn’t we do that? Otherwise,
we will walk away not having done
anything on this. I think that is just so
unfair to the people who worked on
this.

I know other people have worked
hard on their amendments. But I have
to say, in the last year or two, no one
has worked harder on amendments
than the proponents and opponents of
this amendment.

So having said that, I ask unanimous
consent that we move to a period of
morning business for debate only until
7:30 p.m. tonight.

The PRESIDING OFFICER. Is there
objection? The Senator from Michigan.

Mr. LEVIN. Is that a unanimous con-
sent request?

Mr. REID. Yes, it was.

Mr. LEVIN. Of course, while reserv-
ing the right to object—I will not, but
I will say this. I can’t tell everybody in
this body how disappointing it would
be if we do not finish this bill tomor-
row or Friday, because the issue is
this, and we all ought to face it: There
is only 1 week left where both the
House and the Senate are going to be
in session. If we don’t finish this bill
this week, there cannot be a conference
report; and then, for the first time in 52
years, there will not be a Defense au-
thorization bill in the absence of some
miracle.

I would plead with our colleagues, let
us vote on this amendment. The alter-
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native was a list of 13 amendments
which we were willing to then move to.
That wasn’t satisfactory. We have got
to do this a step at a time, and we have
done it that way before. We can’t even
get cleared amendments agreed to
where both sides have cleared them
into a manager’s package.

If Senators want to vote tomorrow or
Friday against the cloture motion be-
cause their amendments haven’t been
reached, they are free to do so. That is
plenty of ‘“‘leverage,”” which I guess is
the currency around here, tragically.
But I plead—and Senator INHOFE and I
have worked so hard on this bill and I
think he feels this same way—we need
to get this bill finished this week or
else we are not going to get a con-
ference report.

Mr. COBURN. I would like to object.

The PRESIDING OFFICER. The ma-
jority leader is recognized.

Mr. REID. I am sorry.

Mr. INHOFE. I reserve the right to
object.

Mr. REID. I would say, while they are
reserving the right to object, there is
still time left. With the tentative
agreement we had, which was just kind
of a handshake, there would be 6 hours,
and there is still time left on that. So
that time for debate only, that time
could still be used.

The PRESIDING OFFICER. Is there
objection to the request?

Mr. COBURN. Reserving the right to
object.

Mr. INHOFE. Reserving the right to
object.

The PRESIDING OFFICER. The jun-
ior Senator from Oklahoma is recog-
nized.

Mr. COBURN. First of all, the amend-
ment we are talking about isn’t pend-
ing because the tree has been filled. So
we don’t even have an amendment
pending. Seventy-six times the major-
ity leader has filled the tree, more than
two times all the rest of the Senate
majority leaders in history.

Last year, under Senators LEVIN and
MCcCAIN’s leadership, we considered 125
amendments or thereabouts, some in a
manager’s package with others. There
were over 300 amendments offered. The
average length of time to consider this
bill is about 2% weeks. We have had it
up less than 1 week, and the fact is this
is the consideration for an authoriza-
tion bill in excess of $500 billion, and
we are not going to have amendments
on it.

So there is not a unanimous consent
that I will agree to, until we agree to
open the Senate to allow Members to
offer their ideas. Table them. The fact
is, if we run this just like we did last
year, we will be through with this in 5
to 7 days. If we continue to do what we
are doing now, we won’t finish it, and
it won’t be because we don’t want to
finish it. It will be because we won’t
have the opportunity to have input
into a bill that is over 50 percent of our
discretionary spending in this country.

The PRESIDING OFFICER. Is there
objection?
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Mr. INHOFE. Reserving the right to
object.

The PRESIDING OFFICER. The sen-
ior Senator from Oklahoma.

Mr. INHOFE. I think when we are
going through an exercise like this
there are some people who want to
have their program placed on a must-
pass bill in order to get something
through. The junior Senator from
Oklahoma made it very clear that he is
talking about something he feels is rel-
evant to the defense of this country,
and I think that sounds reasonable.

What I would like to suggest to the
majority leader and to my very good
friend with whom I have worked for
many years, the chairman of the com-
mittee Senator LEVIN, is that we can
qualify and work on a UC which would
either use the words germane, relevant
or related, in some way so that those
amendments—which have nothing to
do with defending America—might be
able to be considered in some form,
maybe a limited form. I would like to
be able to sit down and see if some-
thing like that can be worked out be-
fore giving up.

The PRESIDING OFFICER. Is there
objection? The majority leader.

Mr. REID. I know there is a unani-
mous consent pending. I have no prob-
lem in the world with continuing to
work to see if we can come up with
something. We have tried. It is not as
if we have not tried. But my dis-
appointment is that we are just not
doing any legislating here, and people
can bring the blame to me all they
want. We can get into all kinds of sta-
tistics that we want about what has
happened in years past and why it has
been necessary to fill the tree, but that
doesn’t accomplish anything. Everyone
knows what is going on around here. So
I am not going to get into a he said,
they said situation.

I know the two managers of this bill
want to get something done. Let’s give
them the time it takes to get that
done.

So my consent is pending, and I
would like the Chair to rule on that.

The PRESIDING OFFICER. Is there
objection to the request?

Mr. COBURN. I object.

Mr. REID. I suggest the absence of a
quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. REID. Mr. President, I ask unan-
imous consent the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. REID. Mr. President, I renew my
request that was just denied.

The PRESIDING OFFICER. Is there
objection?

Mr. REID. I also add to that that I be
recognized at 7:30.

The PRESIDING OFFICER
BLUMENTHAL). Is there objection?

Without objection, it is so ordered.

(Mr.
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THE DOOLITTLE RAIDERS

Mr. BROWN. Mr. President, it is with
pride and humility that I stand and
thank my colleagues for passing S. 381
by unanimous consent last night. Once
passed by the House and signed by the
President, this bill will award Congres-
sional Gold Medals to the surviving
World War II heroes we know as the
Doolittle Tokyo Raiders.

The effort to pass this measure has
been a personal one to me. I thank 78 of
my colleagues who have cosponsored
the resolution. It proves the Senate
can still reach consensus. I especially
thank Senator BOOZMAN, who is my
original Republican counterpart, in in-
troducing this bill in February. Also,
original cosponsors Senator MURRAY
and BAUCUS and TESTER and NELSON
and CANTWELL and SCHATZ—original
COSPONSOrs.

I wish Senator Lautenberg, also an
original cosponsor and close personal
friend, the last World War II veteran in
the Senate, were here today to see its
passage.

My special thanks to Senator CORNYN
for his work on this and especially Sen-
ator AYOTTE. They have my personal
thanks for helping to bring so many
Republicans to sponsor this bill with
us.

Many of you know the story of the
Doolittle Raid. More than 71 years ago,
following the attack of Pearl Harbor
just 4 months earlier, 80 brave Amer-
ican airmen launched a mission that
would become our Nation’s first offen-
sive action against Japanese soil in the
Second World War. They volunteered
for what was called an ‘‘extremely haz-
ardous mission” without knowing at
the time what it actually entailed.
Under the leadership of LTC James
Doolittle, the raid involved launching
16 U.S. Army Air Corps B-25 Mitchell
bombers from the deck of the USS Hor-
net, a feat that had never been at-
tempted in combat before.

On April 18, 1942, again just a few
months after Pearl Harbor, 6560 miles
from its intended target, the Hornet
encountered Japanese ships. Fearing
the mission might be compromised, the
raiders decided to launch 170 miles ear-
lier than anticipated. These men ac-
cepted the risk that they might not
have enough fuel to make it safely be-
yond Japanese-occupied China. The
consequences meant the Raiders would
almost certainly have to crash land or
bail out, either above Japanese-occu-
pied China or over the home islands of
Japan. Any survivors would certainly
be subjected to imprisonment or tor-
ture or death.

After reaching their targets, 15 of the
bombers continued to China. The 16th,
dangerously low on fuel, headed to
Russia. The total distance traveled by
the Raiders averaged 2,250 nautical
miles over a period of 13 hours, making
it the longest combat mission ever
flown in a B-25 during the war. Of the
80 Raiders who launched that day, 8
were captured. Of those eight pris-
oners, three were executed, one died of

CONGRESSIONAL RECORD — SENATE

disease, and four survived as prisoners
of war and returned home after the
war.

The Doolittle Raid was a turning
point for the Pacific theater and set
the stage for Allied victory. Of the
original 80 Raiders, 4 survive today. A
Raider from Cincinnati, my home
State, MAJ Tom Griffin, passed away
on February 26 of this year, the very
night I introduced S. 381. Major Griffin
was the navigator of plane No.9, the
Whirling Dervish, on the Doolittle
Raid. He survived the mission and con-
tinued to fly until he was shot down in
1943 and held in a German POW camp
for 2 years.

When the war ended, Major Griffin
returned home to Cincinnati and later
owned his own accounting business.

Similar to our veterans past and
present, he asked for nothing. These
veterans served simply because their
Nation asked. For many years the sur-
viving raiders gathered to celebrate the
mission and to honor their departed
fellow Raiders. This year’s celebration
was bittersweet. It was their final re-
union, they decided. All the remaining
Raiders are in their nineties and it is
becoming hard for them to make the
trip. It was decided this would be their
final reunion.

This is an article, a story in the
Plain Dealer in Cleveland, of the final
reunion which took place in Dayton,
OH. The three remaining survivors who
could make the trip called out ‘‘here”
as a historian read the rollcall. They
then raised a goblet inscribed with
their names and toasted their fellow
Raiders with a bottle of 1896 Cognac, a
bottle that Commander Jimmy Doo-
little passed down for the Raiders’ final
toast. Seventy-six other goblets were
turned upside down, one for each of the
comrades who had passed away. Hun-
dreds of people watched the solemn
ceremony and offered their respects.

Speaker BOEHNER, whose district is
nearby Dayton, OH, sent a letter in
honor of the occasion.

In an Associated Press article on the
ceremony, a l2-year-old boy whose
grandparents brought him to the event
said, ‘I felt like I owed them a few
short hours of the thousands of hours I
will be on this Earth.”

This journey started 2 years ago for
me when Brian Anderson, the Sergeant
at Arms for the Doolittle Tokyo Raid-
ers Association, approached my office
seeking a proclamation for the 70th an-
niversary of the raid. We achieved that
goal, passing S. 418 in August 2012 by
unanimous consent. But that was not
enough for Brian. It was not enough to
honor these men and what they had ac-
complished. We set our goal of award-
ing the Congressional Gold Medal, the
highest civilian award bestowed by
Congress, limited to two a year in this
body, to the Raiders.

This honor is designated to those
who ‘‘have performed an achievement
that has an impact on American his-
tory and culture that is likely to be
recognized a major achievement in the
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recipient’s field long after the achieve-
ment.”

These 80 veterans met that descrip-
tion. They exemplified our highest
ideals of courage and service. They de-
served to be recognized.

President Kennedy said ‘‘a nation re-
veals itself not only by the men it pro-
duces but also by the men it honors
and the men it remembers.”’

We, our Nation, honor those who
serve. I call on the House and I call on
the Speaker to quickly act on this leg-
islation. Sitting in the Chamber today
is a Senator from Texas, the senior
Senator from Texas, who played a
major role with Senator AYOTTE and
others in gathering cosponsors for this
Congressional Gold Medal. I thank Sen-
ator CORNYN for his work.

I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Texas.

Mr. CORNYN. Mr. President, I wish
to turn the compliment around and ex-
tend my appreciation to the Senator
from Ohio Mr. BROWN for his leadership
on this issue. This is long overdue to
these great American patriots, the rec-
ognition they so justly earned.

———

FORT HOOD AND PURPLE HEARTS

Mr. CORNYN. Mr. President, 4 years
ago an Islamic radical who identified
with Al Qaeda and supported the cause
of global jihad opened fire at Fort Hood
Army base in Killeen, TX. The shooter
eventually killed 12 soldiers and 1 civil-
ian, while wounding 30 others. He
might have killed or wounded many
more but for the selflessness of a civil-
ian physician’s assistant by the name
of Michael Cahill and an Army captain
named John Gaffaney, both of whom
charged the gunman and gave their
lives in order to save the lives of oth-
ers.

Four years later we continue to
honor their tremendous sacrifice and
we continue to honor the memories of
all those who gave their lives or were
injured on that awful day. Back in Au-
gust, the Fort Hood shooter was sen-
tenced to death for his crime and ap-
propriately so. Let me be clear about
what the nature of this crime was. This
was not an ordinary criminal event.
This was a terrorist attack, plain and
simple, committed by a man who had
reportedly had at least 20 different
email communications with a senior Al
Qaeda figure by the name of Anwar al-
Awlaki. The late Mr. Awlaki, who was
killed by a U.S. drone strike in Sep-
tember 2011, also had contacts, well
documented, with the so-called Under-
wear Bomber, who tried to blow up
Northwest Airlines flight 253 just 7
weeks after the massacre at Fort Hood.

Following the Fort Hood attack,
Awlaki celebrated the shooter as a
hero. He called him a hero. He also told
Al Jazeera that prior to the attack, the
gunman had specifically asked him
whether Islamic law justified ‘‘killing
U.S. soldiers and officers.”

The Fort Hood shooter had repeat-
edly and unapologetically said that
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