H8240

SEC. 4. RELATIONSHIP TO STATE LAW.

Section 203A(b)(1) of the Investment Advis-
ers Act of 1940 (156 U.S.C. 80b-3a(b)(1)) is
amended—

(1) in subparagraph (A), by striking “‘or” at
the end;

(2) in subparagraph (B), by striking the pe-
riod at the end and inserting ‘‘; or’’; and

(3) by adding at the end the following:

‘“(C) that is not registered under section
203 because that person is exempt from reg-
istration as provided in subsection (b)(7) of
such section, or is a supervised person of
such person.”.

The SPEAKER pro tempore (Mr.
HULTGREN). Pursuant to the rule, the
gentleman from Missouri (Mr. LUETKE-
MEYER) and the gentlewoman from Wis-
consin (Ms. MOORE) each will control 20
minutes.

The Chair recognizes the gentleman
from Missouri.

GENERAL LEAVE

Mr. LUETKEMEYER. Mr. Speaker, 1
ask unanimous consent that all Mem-
bers have b5 legislative days within
which to revise and extend their re-
marks and submit extraneous mate-
rials for the RECORD on H.R. 4200, cur-
rently under consideration.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Missouri?

There was no objection.

Mr. LUETKEMEYER. Mr. Speaker, 1
yield myself such time as I may con-
sume.

The legislation we consider today is a
bipartisan, noncontroversial, and com-
monsense change that will ultimately
allow for greater small business capital
formation and job creation.

H.R. 4200, the SBIC Advisers Relief
Act, streamlines reporting require-
ments for advisers to small business in-
vestment companies, or SBICs. These
are advisers to investment funds who
make long-term investments in U.S.
small businesses and who have to the
tune of more than $63 billion since 1958.

Under current law and for more than
55 years, SBICs have been regulated
and closely supervised by the Small
Business Administration. The existing
regulatory regime surrounding SBICs
includes an in-depth examination of
management, strong investment rules,
operational requirements, record-
keeping, examination and reporting
mandates, and conflict of interest
rules. These entities and the manage-
ment of these entities are anything but
unregulated.

The need for exemptions for SBICs
and their advisers has been well-recog-
nized by Congress. Congress’ intent by
including some of these exemptions in
previous legislation was to reduce the
regulatory burdens facing smaller
funds and SBICs. This bill fixes some
unintended consequences that have
arisen and need to be addressed.

The SBIC Advisers Relief Act does so
by doing three things: number one, it
allows advisers who jointly advise
SBICs and venture funds to be exempt
from registration, combining two sepa-
rate exemptions that already exist;
number two, it excludes SBIC assets
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from the SEC’s assets under manage-
ment threshold calculation; number
three, it allows SBIC funds with less
than $90 million in assets under man-
agement to be regulated solely by the
SBA, as they are today.

The Financial Services Committee
has thoroughly examined the bipar-
tisan legislation in both a legislative
hearing and a markup. H.R. 4200 gar-
nered praise from members on both
sides of the aisle and from witnesses
who testified on the bill in an April
hearing. This noncontroversial legisla-
tion passed the committee by a vote of
56-0 in May.

It is also important to note that the
legislation includes suggestions made
by the SEC. Most importantly, this
legislation includes sensible provisions
that prevent redundant regulatory
mandates and allow for a greater in-
vestment in America’s small busi-
nesses.

I want to thank Congresswoman
MALONEY for her help on this bill, and
I ask my colleagues for their support.

Mr. Speaker, I reserve the balance of
my time.

Ms. MOORE. Mr. Speaker, I yield my-
self such time as I may consume.

This bill, as has been indicated, is a
bipartisan bill. We support the bill. I
have no requests for time; therefore, I
would urge my colleagues to support
the bill.

I yield back the balance of my time.

Mr. LUETKEMEYER. Mr. Speaker, 1
have no other speakers, and I yield
back the balance of my time.

The SPEAKER pro tempore. The
question is on the motion offered by
the gentleman from Missouri (Mr.
LUETKEMEYER) that the House suspend
the rules and pass the bill, H.R. 4200.

The question was taken; and (two-
thirds being in the affirmative) the
rules were suspended and the bill was
passed.

A motion to reconsider was laid on
the table.

——
COMMODITY EXCHANGE ACT AND
SECURITIES EXCHANGE ACT
AMENDMENTS

Mr. LUETKEMEYER. Mr. Speaker, 1
move to suspend the rules and pass the
bill (H.R. 5471) to amend the Com-
modity Exchange Act and the Securi-
ties Exchange Act of 1934 to specify
how clearing requirements apply to
certain affiliate transactions, and for
other purposes.

The Clerk read the title of the bill.

The text of the bill is as follows:

H.R. 5471

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. TREATMENT OF AFFILIATE TRANS-
ACTIONS.

(a) IN GENERAL.—

(1) COMMODITY EXCHANGE ACT AMEND-
MENT.—Section 2(h)(7)(D)(i) of the Com-
modity Exchange Act (7 U.S.C. 2(h)(T)(D)({1))
is amended to read as follows:

‘(i) IN GENERAL.—An affiliate of a person
that qualifies for an exception under sub-
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paragraph (A) (including affiliate entities
predominantly engaged in providing financ-
ing for the purchase of the merchandise or
manufactured goods of the person) may qual-
ify for the exception only if the affiliate en-
ters into the swap to hedge or mitigate the
commercial risk of the person or other affil-
iate of the person that is not a financial en-
tity, provided that if the hedge or mitigation
of such commercial risk is addressed by en-
tering into a swap with a swap dealer or
major swap participant, an appropriate cred-
it support measure or other mechanism must
be utilized.”.

(2) SECURITIES EXCHANGE ACT OF 1934 AMEND-
MENT.—Section 3C(g)(4)(A) of the Securities
Exchange Act of 1934 (15 U.S.C. 78c-3(g)(4)(A))
is amended to read as follows:

“(A) IN GENERAL.—An affiliate of a person
that qualifies for an exception under para-
graph (1) (including affiliate entities pre-
dominantly engaged in providing financing
for the purchase of the merchandise or man-
ufactured goods of the person) may qualify
for the exception only if the affiliate enters
into the security-based swap to hedge or
mitigate the commercial risk of the person
or other affiliate of the person that is not a
financial entity, provided that if the hedge
or mitigation such commercial risk is ad-
dressed by entering into a security-based
swap with a security-based swap dealer or
major security-based swap participant, an
appropriate credit support measure or other
mechanism must be utilized.”.

(b) APPLICABILITY OF CREDIT SUPPORT
MEASURE REQUIREMENT.—The requirements
in section 2(h)(7)(D)(i) of the Commodity Ex-
change Act and section 3C(g)(4)(A) of the Se-
curities Exchange Act of 1934, as amended by
subsection (a), requiring that a credit sup-
port measure or other mechanism be utilized
if the transfer of commercial risk referred to
in such sections is addressed by entering into
a swap with a swap dealer or major swap par-
ticipant or a security-based swap with a se-
curity-based swap dealer or major security-
based swap participant, as appropriate, shall
not apply with respect to swaps or security-
based swaps, as appropriate, entered into be-
fore the date of the enactment of this Act.

The SPEAKER pro tempore. Pursu-
ant to the rule, the gentleman from
Missouri (Mr. LUETKEMEYER) and the
gentlewoman from Wisconsin (Ms.
MOORE) each will control 20 minutes.

The Chair recognizes the gentleman
from Missouri.

GENERAL LEAVE

Mr. LUETKEMEYER. Mr. Speaker, I
ask unanimous consent that all Mem-
bers have 5 legislative days within
which to revise and extend their re-
marks and submit extraneous mate-
rials for the RECORD on H.R. 5471, cur-
rently under consideration.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Missouri?

There was no objection.

Mr. LUETKEMEYER. Mr. Speaker, I
yield myself such time as I may con-
sume.

Hundreds of American businesses,
large and small—from manufacturers,
to utilities, to agricultural businesses,
to airlines—use derivatives every day
to manage their business risks and to
reduce their exposure to price fluctua-
tions.

Without derivatives, businesses and
their customers would face increased
prices for the goods and services these
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businesses provide. The derivatives
these businesses use are not risky.
They played no role in the financial
crisis. Nevertheless, they were targeted
in the Dodd-Frank Act, which in-
creased their price and decreased their
availability.

Since the beginning of the 112th Con-
gress in 2011, the Financial Services
Committee and the Agriculture Com-
mittee have worked together to clarify
that title VII of the Dodd-Frank Act
should not burden Main Street busi-
nesses with a costly compliance regime
that would stifle growth and job cre-
ation.

These efforts have produced bipar-
tisan bills, including many sponsored
by Democrats, that have passed the
House with large majorities. The bill
under consideration is yet another.

H.R. 5471 is sponsored by my Demo-
cratic colleague on the Financial Serv-
ices Committee, Representative GWEN
MOORE, and is cosponsored by another
colleague, Representative STEVE STIV-
ERS. The bill amends the Securities Ex-
change Act of 1934 and the Commodity
Exchange Act, and it extends the Dodd-
Frank Act, title VII, clearing exemp-
tion to nonfinancial entities that use a
central treasury unit to reduce risk
and net the hedging needs of affiliated
businesses.

Mr. Speaker, that may sound tech-
nical, but the bill is a commonsense
measure to give regulatory certainty
to Main Street businesses in Missouri
and beyond. I encourage my colleagues
to support H.R. 5471.

I reserve the balance of my time.

Ms. MOORE. Mr. Speaker, I yield my-
self such time as I may consume.

I join my colleague, the gentleman
from Missouri, in urging my colleagues
to support H.R. 5471; however, before 1
get into why we should support the
bill, I need to thank all of my partners
in this effort.

As has been mentioned, Mr. STIVERS
has been fantastic throughout this en-
tire process. I knew going into this
that I had a great Republican partner.
I can’t say enough about Representa-
tive STIVERS, but time will not allow
me to do it.

I had another great bipartisan part-
ner in Representative GIBSON on the
Agriculture Committee. Of course, it is
always a joy to work with a good friend
and colleague on the Ag Committee,
Representative MARCIA FUDGE.

Mr. Speaker, H.R. 5471 is a true ‘“‘end
users’ bill. The bill is targeted as it ap-
plies to centralized treasury centers, or
CTUs, of nonfinancial end user compa-
nies.

The CTU model enables an end user
corporation to efficiently centralize
hedging risks for the entire consoli-
dated corporate group, and it is, in
fact, a corporate best practice. It per-
mits companies to more efficiently
hedge commercial business risk, which
was always the intent of Dodd-Frank.

The CFTC agrees with the underlying
policy of the bill as they have provided
no-action relief on this point; however,
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H.R. 5471 is still needed because, as a
practical matter, no-action relief is no
substitute for statutory fixes as it cre-
ates legal uncertainty when deciding
how to organize your global business
structure.

Corporate boards may be hesitant to
approve a decision, as they are required
to do, that violates the law based only
on an assurance that CFTC staff will
not recommend enforcement. H.R. 5471
fixes the quirky result of treating com-
panies that use a CTU model dif-
ferently than companies that do not
accomplish the same result.

The bill also solves another far more
technical issue with the no-action re-
lief that relates to CTUs issuing swaps
as a principal, as opposed to as an
agent.

There is simply no good reason to not
address these issues. In fact, CTUs are
considered a corporate best practice. I
can offer you, Mr. Speaker, an example
of one company in my district,
MillerCoors. They summarized it best
in written testimony before the House
Financial Services Committee:

Though it may be tempting to view all de-
rivatives as risky financial products that
were central to the credit crisis, we must re-
member that these are important tools upon
which thousands of companies depend to
manage risks in the real economy.

Just remember that we all have com-
panies in our districts that use swaps
legitimately to mitigate risk. I urge all
of my colleagues to support this impor-
tant legislation.

Mr. Speaker, I reserve the balance of
my time.

Mr. LUETKEMEYER. Mr. Speaker, 1
yield 3 minutes to the gentleman from
Oklahoma (Mr. LUCAS), the distin-
guished chairman of the Agriculture
Committee.

Mr. LUCAS. Mr. Speaker, I would
like to thank the gentleman from Mis-
souri for yielding.

I would like to thank my colleagues
from the House Agriculture Com-
mittee, Mr. GIBSON and Ms. FUDGE, for
their continued leadership on this
issue; also, I would like to thank Ms.
MOORE and Mr. STIVERS for working
with my committee to introduce this
compromise language as a stand-alone
bill for the House’s consideration.

Almost identical language was in-
cluded in the Agriculture Committee’s
CFTC reauthorization bill, H.R. 4413. I
am proud to say that we moved that
legislation through the Ag Committee
by a voice vote and then passed it here
on the House floor with overwhelming
bipartisan support this summer. I am
hopeful that this bill can receive the
same strong bipartisan support.

H.R. 5471 will provide American busi-
nesses the certainty they need to con-
tinue managing their risk in the most
efficient manner possible. Today, busi-
nesses all over America rely on the
ability to centralize their hedging ac-
tivities to reduce their counterparty
credit risk, to lower costs, and to sim-
plify their financial dealings.

It is important to remember that
these transactions between affiliated
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corporate entities pose no systemic
risk, and they should not be regulated
as if they do. These transactions are
used to reduce an individual firm’s risk
by consolidating a hedging portfolio
spread across a corporate group.

By doing this, firms can find savings
with offsetting positions between affili-
ates and can reduce the need for the
group to seek hedges in the wider mar-
ket.

H.R. 5471 will prevent the redundant
regulation of these harmless interaffil-
iate transactions that would tie up the
working capital companies with no
added protections for the market or
benefits for the consumers. I strongly
support this bipartisan, commonsense
legislation, and I urge all of my col-
leagues to vote ‘‘yes.”

Ms. MOORE. Mr. Speaker, I yield
such time as she may consume to the
gentlewoman from California, Ms.
MAXINE WATERS, the ranking member
of the committee.

Ms. WATERS. Mr. Speaker, I would
first like to thank Congresswoman
MOORE, as well as Congresswoman
FUDGE, for their efforts to craft the
text of this bill which represents a dra-
matic improvement from a similar bill
that was considered in the Financial
Services Committee 18 months ago.

At that time, Commodity Futures
Trading Commission—that is, the
CFTC—Chairman Gary Gensler warned
that providing such a broad interaffil-
iate exemption from the requirement
to clear derivatives could harm its ef-
forts to regulate the market.

Since that time, however, the au-
thors of this legislation have signifi-
cantly tailored the language, incor-
porating several technical edits pro-
vided by the CFTC, and the measure
now only extends the interaffiliate ex-
emption to instances when the com-
mercial risk of an exempt end user is
being hedged or mitigated.

Last week, the CFTC provided the
same tailored relief that this bill would
provide. I submit for the RECORD the
CFTC’s no-action letter.

U.S. COMMODITY FUTURES
TRADING COMMISSION,
Washington, DC, November 26, 2014.
Re No-Action Relief from the Clearing Re-
quirement for Swaps Entered into by Eli-
gible Treasury Affiliates

The purpose of this letter is to amend the
no-action relief previously granted by the
Division of Clearing and Risk (‘‘Division’’) of
the Commodity Futures Trading Commission
(‘““‘Commission’’) under No-Action Letter 13-
22 to address certain challenges faced by
treasury affiliates in undertaking hedging
activities on behalf of non-financial affili-
ates within a corporate group. Those chal-
lenges pertained to certain conditions in the
prior relief. The Division in this letter is al-
tering some of those conditions to enable ad-
ditional market participants to avail them-
selves of the treasury affiliate relief origi-
nally set forth in No Action Letter 13-22.

TREASURY AFFILIATE EXEMPTION FROM
CLEARING

On June 4, 2013, the Division granted no-ac-
tion relief from the clearing requirement
under section 2(h)(1) of the Commodity Ex-
change Act (‘“‘CEA”’) and part 50 of the Com-
mission’s regulations, for swaps entered into
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by certain affiliates acting on behalf of non-
financial affiliates within a corporate group
for the purpose of hedging or mitigating
commercial risk (hereinafter referred to as
‘“treasury affiliates’’).

No-Action Letter 13-22 was issued based on
the Division’s understanding that treasury
affiliates were undertaking hedging activi-
ties on behalf of non-financial affiliates that
were eligible to elect the end-user exception
from clearing, but were themselves ineligible
to elect the exception. As discussed further
below, because treasury affiliates can act in
a wider capacity as treasury centers that
provide financial services for all or most of
the affiliates within a corporate group, in-
cluding daily cash management, debt admin-
istration, and risk hedging and mitigation,
treasury affiliates met the definition of ‘‘fi-
nancial entity” under section
2(h)(7T)(C)(A)(VIII) of the CEA and thus could
not elect the end-user exception. As a result,
the Division granted treasury affiliates relief
to continue entering into non-cleared swaps
on behalf of the non-financial affiliates, sub-
ject to specific conditions and requirements.

The Division has since learned that there
are treasury affiliates precluded from elect-
ing the relief in No-Action Letter 13-22 be-
cause they do not meet certain conditions
contained in the letter. As discussed below,
based on input from market participants, the
Division is hereby issuing this letter to
amend some of the conditions and require-
ments contained in No-Action Letter 13-22 to
allow additional treasury affiliates to rely
on the relief from clearing.

APPLICABLE REGULATORY REQUIREMENTS

Under section 2(h)(1)(A) of the CEA, it is
unlawful for any person to engage in a swap
unless that person submits such swap for
clearing to a derivatives clearing organiza-
tion (““DCO”’) that is registered under the
CEA or exempt from registration if the swap
is required to be cleared. On November 29,
2012, the Commission adopted its first clear-
ing requirement determination, requiring
that swaps meeting certain specifications
within four classes of interest rate swaps and
two classes of credit default swaps be
cleared.

Pursuant to section 2(h)(7) of the CEA and
§50.50 of the Commission’s regulations, a
counterparty to a swap that is subject to the
clearing requirement may elect the end-user
exception from required clearing provided
that such counterparty is not a financial en-
tity, as defined in section 2(h)(7)(C) of the
CEA, and otherwise meets the requirements
of §50.50 of the Commission’s regulations.
Thus, the end-user exception from required
clearing may be elected for swaps that are
entered into between two non-financial enti-
ties, or between a non-financial entity and a
financial entity, for swaps that hedge or
mitigate commercial risk.

As noted above, the Division granted relief
from required clearing for treasury affiliates
of non-financial companies that fall within
the definition of ‘‘financial entity’’ under
section 2(h)(M)(C)(I)(VIII) of the CEA when
acting on behalf of affiliates that otherwise
would be eligible to elect the end-user excep-
tion from required clearing.”’As such, No-Ac-
tion Letter 13-22 effectively allowed treasury
affiliates, subject to certain additional re-
quirements and conditions, to take advan-
tage of the end-user exception from clearing
that its non-financial affiliates in the cor-
porate group would otherwise have been eli-
gible to elect had they entered into the
transactions directly.

SUMMARY OF RELIEF

Since the Division issued No-Action Letter
13-22, market participants have highlighted
several requirements and conditions that
make use of the relief granted thereunder
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impractical for many treasury affiliates. As
discussed below, the Division is therefore
amending the following requirements and
conditions.

i. The requirement that the ultimate par-
ent of a treasury affiliate identify all
wholly- and majority-owned affiliates and
ensure a majority qualify for the end-user
exception.

Market participants have expressed con-
cerns about the second condition for eligible
treasury affiliate status in No-Action Letter
13-22. The second condition requires that the
ultimate parent of a treasury affiliate iden-
tify all wholly- and majority-owned affili-
ates within the corporate group and ensure
that a majority qualify for the end-user ex-
ception.

Market participants have noted the ratio
of the absolute number of financial entities
to nonfinancial entities does not necessarily
provide meaning-fill information about the
corporate family as a whole, and adds on-
going surveillance responsibilities and ex-
penses for the corporate family. The Division
agrees and has removed the requirement ac-
cordingly in the revised relief set forth here-
in.

ii. The requirement that the treasury affil-
iate is not itself or is not affiliated with a
systemically important nonbank financial
company.

Market participants have also expressed
concerns about the fourth condition for eligi-
ble treasury affiliate status in No-Action
Letter 13-22. The fourth condition prohibits
the treasury affiliate from being, or being af-
filiated with, a nonbank financial company
that has been designated as systemically im-
portant by the Financial Stability Oversight
Council. As explained above, section
2(h)(7)(D) of the CEA permits affiliates act-
ing as an agent and on behalf of entities eli-
gible for the end-user exception to elect the
end-user exception themselves, unless the af-
filiate is one of seven enumerated types of
entities listed in section 2(h)(7)(D)(ii).
Among others, these prohibited entities in-
clude swap dealers, commodity pools, and
bank holding companies with over $560 billion
in consolidated assets.

Market participants have pointed out that
the fourth condition for eligible treasury af-
filiate status provides a list of entities that
generally tracks the 1list 1in section
2(h)(7T)(D)(ii), except for the addition of sys-
temically important nonbank financial com-
panies. The Division believes that additional
restrictions relating to systemically impor-
tant nonbank financial companies are appro-
priate. As a result, the Division is maintain-
ing the requirement that the treasury affil-
iate itself cannot be a systemically impor-
tant nonbank financial company. However,
the Division also recognizes that certain cor-
porate families with significant non-finan-
cial operations are precluded from using the
existing relief because of the affiliation with
a systemically important nonbank financial
company, regardless of the degree to which
the operations of the financial and non-fi-
nancial entities are conducted separately.

The Division believes restricting the treas-
ury affiliate from (i) entering into trans-
actions with, or on behalf of, a systemically
important nonbank financial company and
(ii) providing any services, financial or oth-
erwise, to such a designated entity, provides
sufficient protection from the risks of sys-
temically important affiliate, while allowing
the treasury affiliate to provide the nec-
essary support to its related operating enti-
ties. The Division is amending the conditions
relating to systemically important nonbank
financial companies accordingly.

iii. The requirement that treasury affili-
ates act only on behalf of certain types of re-
lated affiliates.
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Market participants have indicated that
the definition of ‘“‘related affiliates’ under
No-Action Letter 13-22 unnecessarily ex-
cludes certain entities that perform a cash
pooling function for a corporate family that
includes a financial entity. The definition of
related affiliate currently includes either: (i)
a non-financial entity that is, or is directly
or indirectly wholly- or majority-owned by,
the ultimate parent; or (ii) a person that is
another eligible treasury affiliate for an en-
tity described in (i).

Market participants claim that the limita-
tion is unnecessary, highlighting that the
third General Condition to the Swap Activ-
ity already precludes an eligible treasury af-
filiate from entering into swaps with, and on
behalf of, its financial affiliates. The Divi-
sion agrees the definition is problematic be-
cause the collection and disbursement of
cash within the corporate family is a core
function of a treasury affiliate. Given the ex-
isting restrictions on swap activity by the
eligible treasury affiliate with or on behalf
of a financial affiliate, the Division has
amended the related affiliate definition to
allow entities that provide financial services
on behalf of a financial entity to nonetheless
qualify as an eligible treasury affiliate.

iv. The requirement that treasury affili-
ates transfer the risk of related affiliates
through the use of swaps.

Market participants have expressed con-
cern with the first General Condition to
Swap Activity in No-Action Letter 13-22. The
condition requires the eligible treasury affil-
iate enter into the exempted swap for the
sole purpose of hedging or mitigating the
commercial risk of one or more related af-
filiates that was transferred to the eligible
treasury affiliate by operation of one or
more swaps with such related affiliates.

According to market participants, there
are a number of ways for commercial risk to
be transferred between affiliates, and that
the risk that a treasury affiliate may have
been seeking to hedge or mitigate would not
necessarily be transferred from the operating
affiliate to the treasury affiliate by way of a
swap transaction as required by No-Action
Letter 13-22. The method by which the risk is
transferred can be dependent on the type of
risk being hedged. For example, it may be
more common for foreign exchange risk to
be transferred between affiliates through the
use of book-entry transfers, as opposed to in-
terest rate risk, where the use of back-to-
back swaps may be more prevalent. The Di-
vision agrees that this limitation is unneces-
sarily strict and is revising the condition ac-
cordingly. However, as the transfer of risk
from the related affiliate to the treasury af-
filiate will no longer be evinced by back-to-
back swaps, the Division will require that
the treasury affiliate be able to identify the
related affiliate or affiliates on whose behalf
the swap was entered into by the treasury af-
filiate.

v. The requirement that treasury affiliates
do not enter into swaps other than for hedg-
ing or mitigating the commercial risk of one
or more related affiliates.

Market participants have questioned
whether an eligible treasury affiliate would
lose its status if the entity entered into
hedging transactions that were mitigating a
commercial risk of the treasury affiliate
itself. The second General Condition to the
Swap Activity states that the eligible treas-
ury affiliate cannot enter into swaps with re-
lated affiliates or unaffiliated counterparties
other than for the purposes of hedging or
mitigating the commercial risk of one or
more related affiliates.

The Division agrees that a treasury affil-
iate should not lose its status as an eligible
treasury affiliate simply because it entered
into a hedging transaction on its own behalf.
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The Division is therefore amending the lan-
guage in the second condition to allow an el-
igible treasury affiliate to enter into its own
hedging transactions. However, the Division
notes that such transactions entered into by
the eligible treasury affiliate on its own be-
half would not be ‘‘exempted swaps’ as de-
fined below, and may be required to be
cleared if subject to the Commission’s clear-
ing requirement and no other exception or
exemption to clearing applied. Further, the
Division notes that treasury affiliates enter-
ing into any speculative transaction, on its
own behalf or otherwise, would not be con-
sistent with this condition.

vi. The requirement that related affiliates
entering into swaps with the treasury affil-
iate, or the treasury affiliate itself, may not
enter into swaps with or on behalf of any af-
filiate that is a financial entity.

Market participants have expressed confu-
sion as to whether a related affiliate can
enter into transactions with multiple eligi-
ble treasury affiliates under the third Gen-
eral Condition to the Swap Activity in No-
Action Letter 13-22. The third condition
states that neither any related affiliate that
enters into swaps with the eligible treasury
affiliate nor the eligible treasury affiliate,
may enter into swaps with or on behalf of
any affiliate that is a financial entity (a ‘fi-
nancial affiliate’’), or otherwise assumes,
nets, combines, or consolidates the risk of
swaps entered into by any financial affiliate.

Ms. WATERS. After conversations
with CFTC Chairman Massad and fol-
lowing this action by the regulator, 1
felt comfortable having H.R. 5471 be
considered under a suspension of the
House rules.

Now, I have heard from several com-
panies that, while the CFTC’s actions
are welcome, they still need the legal
certainty that only H.R. 5471 could pro-
vide.

On the other side, of course, I have
heard concerns that if we pass this bill
we may be binding the CFTC’s hands to
deal with a problem that could arise in
the future.

I believe that people on both sides of
this issue are working in good faith
and want to help rebuild our economy.

Again, 1 applaud Congresswoman
MOORE’s efforts to improve this bill.
[ 1400

Mr. LUETKEMEYER. Mr. Speaker, I
yield 5 minutes to the gentleman from
Ohio (Mr. STIVERS), who is the lead co-
sponsor of this legislation.

Mr. STIVERS. Mr. Speaker, I would
like to thank the gentleman from Mis-
souri for yielding me time.

I also would like to thank the gentle-
lady from Wisconsin (Ms. MOORE) for
all her work on this bill. She has been
dedicated and engaged and hard-
working and willing to compromise to
move this effort forward to help a lot
of Main Street businesses that are in
my district, her district, and that dot
the map of America.

I also want to thank Ms. FUDGE and
Mr. GIBSON for their collaborative ef-
forts and their work through the Agri-
culture Committee on this bill as well.

Mr. Speaker, this bill is the culmina-
tion of over 2% years’ work. In 2012,
Ms. MOORE, Ms. FUDGE, Mr. GIBSON,
and I joined together to introduce leg-
islation that clarified rules under the
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Dodd-Frank Act with regard to margin
clearing and reporting requirements of
interaffiliate transactions. What that
means is a lot of Main Street busi-
nesses in various industries, from agri-
culture to consumer products, that
work across international boundaries
use this central treasury unit structure
to offset competing or offsetting risks,
and that way they can decide what
their total aggregate risk is and then
make it much more affordable for a
corporation.

Unfortunately, under the Dodd-
Frank Act and the way the rules were
interpreted by the Commodity Futures
Trading Commission, these companies
were being charged double or triple the
cost by imposing these central clearing
unit ways of managing risk. It just
didn’t make sense, and it actually cost
them more money. These companies
did not add systemic risk, and that is
what the rules on swaps were all about
is to make sure we reduce systemic
risk. These companies are using these
swaps to offset risk to their company
and their operating risks, and so this is
a commonsense piece of legislation. In
fact, Barney Frank, the author of the
Dodd-Frank legislation, spoke in favor
of this when he was the ranking mem-
ber in the last Congress.

Unfortunately, there was no activity
on the bill in the last Congress, and
over the last 2 years both the Securi-
ties and Exchange Commission and the
CFTC have worked with us—with Ms.
MOORE and me—on these rules. They
have done a pretty good job in that re-
gard, but there is more to be done be-
cause their rules left out the folks that
use these centralized treasury units as
a specific business model. Just last
month, in fact, the CFTC published a
no-action letter that Ms. MOORE re-
ferred to; but a no-action letter means
that it is still part of the law, we are
just not going to enforce the law.

What we need to do is fix the law. It
is really common sense. So this bill
that Ms. MOORE introduced fixes the
law for that centralized treasury unit
way of doing business. It makes sense.
It does not add any risk to the system,
and it allows these companies that are
all over America to manage their risk
in a smarter way without being
charged two or three times as much
and without risking that they are vio-
lating the law, even though it is not
going to be enforced.

So I applaud the gentlelady from
Wisconsin for changing the law, fixing
the law, and making it work for a lot
of small, medium, and even large busi-
nesses across America so they can use
their cash to hire Americans in this
tough time, and hire more Americans
and not waste it on unneeded cost that
does not provide any safety to anyone.

I want to thank the gentlelady from
Wisconsin as well as the gentleman
from New York and the gentlelady
from Ohio for all their work, and I was
proud to be a small part of this.

I would urge my colleagues to sup-
port this bill.
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Ms. MOORE. Mr. Speaker, I am so de-
lighted to yield 2 minutes to the gen-
tleman from Minnesota (Mr. PETER-
SON), the ranking member of the Ag
Committee.

Mr. PETERSON. Mr. Speaker, 1
thank the gentlewoman from Wis-
consin and the others for their work on
this legislation.

H.R. 5471 provides further clarity to
those using the derivatives market to
hedge against risk and builds upon lan-
guage in H.R. 4413, legislation approved
by the House last summer to reauthor-
ize the CFTC. The bill before us today
makes it clear that if an affiliate of a
company already exempted from clear-
ing engages in a swap with a swap deal-
er or major swap participant in order
to hedge or mitigate commercial risk,
those swaps would also be exempt from
the clearing requirement as long as
they use an appropriate credit support
measure.

While it is my understanding that
the CFTC would prefer to address this
issue through agency action, I also be-
lieve that they are supportive of this
language. Because H.R. 5471 improves
the work already done by the House, I
urge my colleagues to support this bill.

Mr. LUETKEMEYER. Mr. Speaker, I
am prepared to close whenever the gen-
tlewoman from Wisconsin is ready.

Ms. MOORE. Mr. Speaker, I would
now like to place the second half of the
CFTC letter into the RECORD.

No-Action Letter 13-22 contemplated the
use of multiple eligible treasury affiliates
within a corporate family, but the Division
agrees with market participants that the
third condition does not accurately reflect
this. The Division is accordingly amending
the third condition to clarify that the re-
striction on related affiliates and eligible
treasury affiliates from entering into swap
transactions with financial entity affiliates
does not preclude the circumstance where
the financial entity affiliate is an eligible
treasury affiliate.

vii. The requirement for the payment obli-
gations of the treasury affiliate to be guar-
anteed.

Market participants expressed concern
with respect to the fifth General Condition
to the Swap Activity in No-Action Letter 13—
22. The fifth condition states that the pay-
ment obligations of the eligible treasury af-
filiate on the exempted swap must be guar-
anteed by: (i) its non-financial parent; (ii) an
entity that wholly-owns or is wholly-owned
by its non-financial parent; or (iii) the re-
lated affiliates for which the swap hedges or
mitigates commercial risk.

Market participants have explained that
corporate parents and structures may avail
themselves of other types of support ar-
rangements, such as keepwell agreements,
letters of credit, or revolving credit facilities
for example, which would not satisfy the re-
quirements of No-Action Letter 13-22. As a
result, the Division is removing the condi-
tion to accommodate the additional support
arrangements that may exist with regard to
the eligible treasury affiliate’s payment obli-
gations.

DIVISION NO-ACTION POSITION

The Division recognizes the benefits that
arise from the use of treasury affiliates with-
in corporate groups and has determined to
provide the following no-action relief; de-
scribed below.
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For purposes of this no-action letter only,
the following definitions shall apply:

Eligible treasury affiliate means a person
that meets each of the following qualifica-
tions:

(i) The person is (A) directly, wholly-owned
by a non-financial entity or another eligible
treasury affiliate (its ‘‘non-financial par-
ent”’), and (B) is not indirectly majority-
owned by a financial entity, as defined in
section 2(h)(7)(C)(1) of the CEA;

(ii) The person’s ultimate parent is not a
financial entity as defined in section
2(h)(7)(C)(i) of the CEA;

(iii) The person is a financial entity as de-
fined in section 2(h)(7)(C)(1)(VIII) of the CEA
solely as a result of acting as principal to
swaps with, or on behalf of, one or more of
its related affiliates, or providing other serv-
ices that are financial in nature to such re-
lated affiliates;

(iv) The person is not, and is not affiliated
with, any of the following:

(A) a swap dealer;

(B) a major swap participant;

(C) a security-based swap dealer; or

(D) a major security-based swap partici-
pant.

(v) The person is not any of the following:

(A) a private fund as defined in section
202(a) of the Investment Advisors Act of 1940
(15 U.S.C. §80-b-2(a));

(B) a commodity pool;

(C) an employee benefit plan as defined in
paragraphs (3) and (32) of section 3 of the
Employee Retirement Income Security Act
of 1974 (29 U.S.C. §1002);

(D) a bank holding company;

(E) an insured depository institution;

(F) a farm credit system institution;

(G) a credit union;

(H) a nonbank financial company that has
been designated as systemically important
by the Financial Stability Oversight Coun-
cil; or

(I) an entity engaged in the business of in-
surance and subject to capital requirements
established by an insurance governmental
authority of a State, a territory of the
United States, the District of Columbia, a
country other than the United States, or a
political subdivision of a country other than
the United States that is engaged in the su-
pervision of insurance companies under in-
surance law.

(vi) The person does not provide any serv-
ices, financial or otherwise, to any affiliate
that is a nonbank financial company that
has been designated as systemically impor-
tant by the Financial Stability Oversight
Council.

Non-financial entity means a person that
is not a financial entity as defined in section
2(h)(7)(C)(i) of the CEA.

Related affiliate means with respect to an
eligible treasury affiliate:

(i) A non-financial entity that is, or is di-
rectly or indirectly wholly- or majority-
owned by, the ultimate parent; or

(ii) A person that is another eligible treas-
ury affiliate.

The Division will not recommend that the
Commission commence an enforcement ac-
tion against an eligible treasury affiliate for
its failure to comply with the requirements
under section 2(h)(1)(A) of the CEA and part
50 of the Commission’s regulations to clear a
swap with an unaffiliated counterparty or
another eligible treasury affiliate (the ‘“‘ex-
empted swap’’) that is subject to required
clearing pursuant to §50.4 of the Commis-
sion’s regulations, subject to the following
conditions:

GENERAL CONDITIONS TO THE SWAP ACTIVITY

(i) The eligible treasury affiliate enters
into the exempted swap for the sole purpose
of hedging or mitigating the commercial
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risk of one or more related affiliates that
was transferred to the eligible treasury affil-
iate;

(ii) The eligible treasury affiliate does not
enter into swaps with its related affiliates or
unaffiliated counterparties other than for
the purpose of hedging or mitigating its own
commercial risk or the commercial risk of
one or more related affiliates;

(iii) Neither any related affiliate that en-
ters into swaps with the eligible treasury af-
filiate nor the eligible treasury affiliate, en-
ters into swaps with or on behalf of any affil-
iate that is a financial entity (‘‘financial af-
filiate’’), or otherwise assumes, nets, com-
bines, or consolidates the risk of swaps en-
tered into by any financial affiliate, except
in the case of financial affiliates that qualify
as eligible treasury affiliates under this let-
ter; and

(iv) Each swap entered into by the eligible
treasury affiliate is subject to a centralized
risk management program that is reasonably
designed (A) to monitor and manage the
risks associated with the swap, and (B) to
identify the related affiliate or affiliates on
whose behalf each exempted swap has been
entered into by the eligible treasury affil-
iate.

REPORTING CONDITIONS

With respect to each swap that an eligible
treasury affiliate (‘‘electing counterparty’’)
elects not to clear in reliance on the relief
provided in this letter, the reporting
counterparty, as determined in accordance
with §45.8 of the Commission’s regulations,
shall provide or cause to be provided the fol-
lowing information to a registered swap data
repository or, if no registered swap data re-
pository is available to receive the informa-
tion from the reporting counterparty, to the
Commission, in the form and manner speci-
fied by the Commission:

(i) Notice of the election of the relief and
confirmation that the electing counterparty
satisfies the General Conditions to the Swap
Activity of this no-action relief specified
above;

(ii) How the electing counterparty gen-
erally meets its financial obligations associ-
ated with entering into non-cleared swaps by
identifying one or more of the following cat-
egories, as applicable:

(A) A written credit support agreement;

(B) Pledged or segregated assets (including
posting or receiving margin pursuant to a
credit support agreement or otherwise);

(C) A written guarantee from another
party;

(D) The electing counterparty’s available
financial resources; or

(E) Means other than those described in
(A)—~(D); and

(iii) If the electing counterparty is an enti-
ty that is an issuer of securities registered
under section 12 of, or is required to file re-
ports under section 15(d) of, the Securities
Exchange Act of 1934:

(A) The relevant SEC Central Index Key
number for such counterparty; and

(B) Acknowledgment that an appropriate
committee of the board of directors (or
equivalent body) of the electing
counterparty has reviewed and approved the
decision to enter into swaps that are exempt
from the requirements of section 2(h)(1), and
if applicable, section 2(h)(8) of the CEA.

(iv) If there is more than one electing
counterparty to a swap, the information
specified in the Reporting Conditions of this
no-action relief specified above shall be pro-
vided with respect to each of the electing
counterparties.

(v) An entity that qualifies for the relief
provided in this no-action letter may report
the information listed in paragraphs (ii) and
(iii) above, annually in anticipation of elect-
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ing the relief for one or more swaps. Any
such reporting under this paragraph will be
effective for purposes of paragraphs (ii) and
(iii) above for 365 days following the date of
such reporting. During the 365-day period,
the entity shall amend the report as nec-
essary to reflect any material changes to the
information reported.

(vi) Each reporting counterparty shall
have a reasonable basis to believe that the
electing counterparty meets the General
Conditions to the Swap Activity for the no-
action relief specified above.

This no-action letter, and the positions
taken herein, represent the view of the Divi-
sion only, and do not necessarily represent
the position or view of the Commission or of
any other office or division of the Commis-
sion. The relief issued by this letter does not
excuse the affected persons from compliance
with any other applicable requirements con-
tained in the CEA or in the Commission’s
regulations issued thereunder. Further, this
letter, and the relief contained herein, is
based upon the information available to the
Division. Any different or changed material
facts or circumstances might render this let-
ter void. As with all no-action letters, the
Division retains the authority to, in its dis-
cretion, further condition, modify, suspend,
terminate or otherwise restrict the terms of
the no-action relief provided herein. This let-
ter supersedes No-Action Letter 13-22.

Sincerely,
PHYLLIS DIETZ,
Acting Director.

Ms. MOORE. Mr. Speaker, I have no
further requests for time.

Again, I just want to thank everyone
who was involved in this process. This
is something that is going to protect
thousands of jobs across our country.
People often criticize us for not doing
things in a bipartisan manner, but I
think this is exemplary of what we can
do when we really work at it, even
though it has taken a couple of years.

I yield back the balance of my time.

Mr. LUETKEMEYER. I yield back
the balance of my time.

The SPEAKER pro tempore. The
question is on the motion offered by
the gentleman from Missouri (Mr.
LUETKEMEYER) that the House suspend
the rules and pass the bill, H.R. 5471.

The question was taken; and (two-
thirds being in the affirmative) the
rules were suspended and the bill was
passed.

A motion to reconsider was laid on
the table.

————
REGULATION D STUDY ACT

Mr. LUETKEMEYER. Mr. Speaker, 1
move to suspend the rules and pass the
bill (H.R. 3240) to instruct the Comp-
troller General of the United States to
study the impact of Regulation D, and
for other purposes.

The Clerk read the title of the bill.

The text of the bill is as follows:

H.R. 3240

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Regulation
D Study Act”.

SEC. 2. GOVERNMENT ACCOUNTABILITY OFFICE
STUDY.

(a) STUDY.—The Comptroller General of
the United States shall conduct a com-
prehensive study on the impact on deposi-
tory institutions, consumers, and monetary
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