February 4, 2015

SENATE RESOLUTION 66—EX-
PRESSING SUPPORT FOR THE
DESIGNATION OF FEBRUARY 12,
2015, AS “DARWIN DAY” AND
RECOGNIZING THE IMPORTANCE
OF SCIENCE IN THE BETTER-
MENT OF HUMANITY

Mr. BLUMENTHAL submitted the
following resolution; which was re-
ferred to the Committee on Commerce,
Science, and Transportation:

S. RES. 66

Whereas Charles Darwin developed the the-
ory of evolution by the mechanism of nat-
ural selection, which, together with the
monumental amount of scientific evidence
Charles Darwin compiled to support the the-
ory, provides humanity with a logical and in-
tellectually compelling explanation for the
diversity of life on Earth;

Whereas the validity of the theory of evo-
lution by natural selection developed by
Charles Darwin is further strongly supported
by the modern understanding of the science
of genetics;

Whereas it has been the human curiosity
and ingenuity exemplified by Charles Darwin
that has promoted new scientific discoveries
that have helped humanity solve many prob-
lems and improve living conditions;

Whereas the advancement of science must
be protected from those unconcerned with
the adverse impacts of global warming and
climate change;

Whereas the teaching of creationism in
some public schools compromises the sci-
entific and academic integrity of the edu-
cation systems of the United States;

Whereas Charles Darwin is a worthy sym-
bol of scientific advancement on which to
focus and around which to build a global
celebration of science and humanity in-
tended to promote a common bond among all
the people of the Earth; and

Whereas February 12, 2015, is the anniver-
sary of the birth of Charles Darwin in 1809
and would be an appropriate date to des-
ignate as ‘“‘Darwin Day’’: Now, therefore, be
it

Resolved, That the Senate—

(1) supports the designation of ‘‘Darwin
Day’’; and

(2) recognizes Charles Darwin as a worthy
symbol on which to celebrate the achieve-
ments of reason, science, and the advance-
ment of human knowledge.

———

SENATE RESOLUTION 67—AMEND-
ING RULE XXII OF THE STAND-
ING RULES OF THE SENATE TO
REVISE THE NUMBER OF AF-
FIRMATIVE VOTES REQUIRED TO
END DEBATE ON NOMINATIONS

Mr. ALEXANDER (for himself and
Mr. LEE) submitted the following reso-
lution; which was referred to the Com-
mittee on Rules and Administration:

S. RES. 67

Resolved,

SECTION 1. CLOTURE RULE.

The second undesignated subparagraph of
paragraph 2 of rule XXII of the Standing
Rules of the Senate is amended by striking
“And if that question” and all that follows
through ‘‘disposed of.” and inserting the fol-
lowing: “‘If the question is decided in the af-
firmative in the case of a nomination on the
Executive Calendar by a majority of the Sen-
ators duly chosen and sworn; in the case of a
measure or motion to amend the Senate
rules by two-thirds of the Senators present
and voting; and in the case of any other
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measure, motion, or matter, by three-fifths
of the Senators duly chosen and sworn, then
the foregoing measure, motion or matter
pending before the Senate, or the unfinished
business, upon which the question was de-
cided in the affirmative shall be the unfin-
ished business to the exclusion of all other
business until disposed of.”.

Mr. ALEXANDER. Mr. President, I
am especially pleased to see that the
Senator from Utah is presiding this
afternoon because I come to the floor
today to offer a resolution which is his
inspiration, really, and on which I am
pleased to be working with him.

Simply put, this is a resolution to es-
tablish a majority vote on Presidential
nominations. This would establish by
rule the Senate tradition of approving
Presidential nominations by a simple
majority vote. The rules change we
propose would establish by rule this
tradition of approving Presidential
nominations of Cabinet Members and
judges by a simple majority vote,
which existed from the time Thomas
Jefferson wrote the rules in 1789 until
2003, when Democrats began filibus-
tering Federal Circuit Court of Appeals
nominees.

Most importantly, it would change
the rules in the right way, through a
two-thirds vote, which is what the ex-
isting rules of the Senate provide. Un-
fortunately, on November 21, 2013,
Democrats broke the Senate rules
without even attempting to get the 67
votes required to change the rules,
which caused former Senator Carl
Levin, a Democrat from Michigan, to
say at the time, quoting former Sen-
ator Arthur Vandenberg of Michigan,
that ‘‘if a majority of the Senate can
change its rules at any time, there are
no rules.” We are the Nation’s rule-
making body. If we cannot follow our
own rules, how can we expect the
American people to show respect for
and follow the rules we help to create?

The proposal Senator LEE and I have
made will be considered by the Senate
Committee on Rules and Administra-
tion, according to the Senator from
Missouri, Senator BLUNT, the chairman
of the Rules Committee. It would ulti-
mately require a two-thirds vote of the
Senate to change the Senate rules.
This all has to do with the so-called
nuclear option.

If I might say an additional word
about the so-called nuclear option, I
came to the Senate in 2003, which was
when our Democratic friends decided
they would use cloture, which requires
60 votes to cut off debate, as a way of
denying a Presidential nomination on a
Federal circuit judge. It had never in
the history of the Senate been used be-
fore in that way. Cloture had been used
twice, I believe, based on my research,
to deny a sub-Cabinet member a posi-
tion in the 1990s, but that was the first
time it had ever been used on any such
position with the exception of Abe
Fortas.

It is important, given all the misin-
formation that has been spread about
the nuclear option, to know what the
facts are. The tradition has always
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been in the Senate that Presidential
nominations deserved an up-or-down,
5l-majority vote. That has basically
been the tradition. Even with the most
controversial nominations, such as
that of Clarence Thomas, the Supreme
Court Justice—I believe the vote was 52
to 48—there never was a suggestion
that someone might use cloture to re-
quire it to be 60 votes. Cloture didn’t
apply to nominations until 1949, so it
was never used between the time Jef-
ferson wrote the rules at the beginning
of the Senate and 1949.

It was first used in 1968, but not real-
ly. President Johnson was trying to
save face for Abe Fortas, his friend who
was a Supreme Court Justice. He had
nominated him for Chief Justice. A
problem came out, and President John-
son engineered a 45-to-43 cloture vote,
which Fortas ‘“won.”

That is really the only exception in
the whole history of the Senate until
2003, when the Senate said it is going
to take 60 votes to confirm a Presi-
dential nomination for a judge rather
than the traditional 51.

I have talked to several of my col-
leagues on the other side about this
issue. They are fairly straightforward
about why they did it. They thought
President George W. Bush’s nominees
were ‘‘too conservative.”

I knew some of those judges—Judge
Pickering of Mississippi, for example.
He put his children into a public school
in Mississippi in the 1960s, and he was
being accused of being a segregationist
when he was actually leading the
charge in his State of Mississippi to de-
segregate the public schools.

William Pryor of Alabama was a law
clerk for Judge John Minor Wisdom. I
know the distinguished Senator from
Utah, who was a Supreme Court law
clerk, knows of Judge Wisdom. He was
regarded by everyone as one of the fin-
est Federal circuit judges in the coun-
try. He had the greatest respect for
William Pryor. He would have been
shocked to hear what was said about
him at the time.

It was a shocking thing to me to ar-
rive in the Senate in 2003 and find my
friends on the other side of the aisle for
the first time in Senate history saying
it would take 60 votes to confirm Presi-
dent Bush’s judges. I strongly objected
to that. I even suggested that if a few
Senators on this side and a few Sen-
ators on that side would work together,
we could break the stalemate. A Gang
of 14 was created. It did break the
stalemate, but as a result, five judges
nominated by George W. Bush were not
confirmed because the other side de-
cided they didn’t like their philo-
sophical views. So instead of a 5l-vote
margin, they required 60, and so they
weren’t confirmed.

This is the tally in the history of the
Senate. The number of Supreme Court
nominees in the history of our country
who have ever had their nomination
denied by filibuster, by a cloture vote,
is zero, with the exception of the
Fortas nomination, if you want to
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count that. Not a single one. Supreme
Court nominations are among the most
controversial nominations ever before
the Senate.

The number of Cabinet members who
have ever had their nominations denied
by a filibuster, by requiring 60 votes in
the history of the Senate—zero. Not
one. Not an Obama nominee. Not a
Clinton nominee. Not a Bush nominee.
Zero. Not one.

Let’s go to district judges. There has
been a lot of talk about district judges
and how difficult it was for President
Obama to have district judges con-
firmed. There is no truth to that what-
soever. I was in the Senate; I know
that. I will give an example. There was
an effort to deny a seat to a judge from
the State of Rhode Island by 60 votes,
a judge whom I didn’t support, but I
and a group of other Republicans made
sure we did not use cloture to deny a
seat to a President’s district judge
nominee for the first time in history,
and so we did not.

So the number of Federal district
judges in the history of the United
States who have ever had their nomi-
nation denied by a filibuster, by the 60-
vote cloture rule, is zero.

So Supreme Court Justices, except
for Fortas, Cabinet members, district
judges—zero. Filibusters have not been
widely used in the history of this Sen-
ate to deny a President his nomina-
tion. However, there are other prob-
lems that nominations have.

I was nominated once. I came to be
nominated to be the Secretary of the
Department of Education. A Senator
from Ohio, Senator Metzenbaum, put a
so-called secret hold on my nomination
and held me up for 3 months, but then
when I came to the floor, I was con-
firmed. We have abolished those kinds
of secret holds. We have made changes
in the rules to make it easier for the
President’s nominees to be confirmed.

There have been seven sub-Cabinet
members, including John Bolton—
three Republicans and four Demo-
crats—who have had their nominations
rejected because of a cloture vote, all
since 1994. So no Cabinet members, no
Supreme Court Justices, no district
judges, seven sub-Cabinet members.

What is the score on circuit judges?
This is what brought up the fuss in 2003
when the Democrats filibustered 10
nominations because they were too
conservative. As I mentioned earlier,
five were confirmed and five were re-
jected as part of the compromise. Since
that time, Republicans have rejected
two Democrats. So the score is the
Democrats have rejected five Federal
Circuit judges and Republicans re-
jected two. Republicans actually re-
jected three others, but that led to the
events of November 21, 2013, when the
Democrats broke the rules to change
the rules.

It would be as if in a Super Bowl or
in a playoff game, let’s say, Seattle
gained 9 yards and they needed 10, so
they changed the rules because they
were the home team and said that is a
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first down. No one would have any re-
spect for the game if they did that, and
no one will have any respect for the
Senate if we keep doing that, which is
the point Senator LEE and I would like
to make because the tradition of the
Senate has always been to give to a
President the prerogative of allowing
his nominations to be confirmed by 51
votes or a simple majority of Senators
duly chosen and sworn. We propose to
change the rule to reflect the tradition
of the Senate.

Some say: Well, why don’t you do to
them what they did to you?

I don’t think that is a very good way
to live your life. I mean, if the Demo-
crats did the wrong thing, if they
brought the Senate to its knees, if they
made the Senate into a place that
doesn’t follow its own rules, then we
should do that to them? No. I think
what we should do is replace bad be-
havior with good behavior, and good
behavior means we adopt changes to
the rules in the way the rules require,
which is, in effect, 67 votes or two-
thirds of the Senators present and vot-
ing.
So we will be offering our resolution,
as we do today. We will be offering it in
the Senate Rules Committee. We hope
the Senate Rules Committee will ap-
prove it and report it to the floor. We
hope Senator MCCONNELL will find
time on the floor to bring it up. We
hope that 67 of our colleagues will
agree with it. We will show the country
that we know how to follow our own
rules and that we know how to take
the tradition of the Senate, which has
been there since Thomas Jefferson
wrote the rules, with very few excep-
tions, to make sure that Presidential
nominees are entitled to an up-or-down
vote by a majority of the Senate. That
has been the rule, that has been the
tradition, and that should be the rule,
and the rules should be changed in the
way that rules are supposed to be
changed.

There is one other issue I wish to
mention without going into any length
about it. What happened in the Senate
on November 21, 2013, was the lowest
point in the Senate that I have seen.
The majority decided that because it
didn’t have the votes to put three
judges—Iliberal judges—on the DC
Court of Appeals, it would break the
rules to change the rules, and it just
put them there anyway. It pretended
that the reason it did that was because
President Obama couldn’t get his
nominees confirmed.

Well, on every Senator’s desk is an
Executive Calendar. Everyone who can
be confirmed has been reported by a
committee to the floor and is listed on
the Executive Calendar. There is only
one way to get on this calendar—there
was only one way on November 21, 2013,
and that was for a Democratic major-
ity in a committee to report a nominee
to the floor of the Senate. That was the
only way you could get there. Repub-
licans couldn’t do it; only the Demo-
crats could. So on November 21, 2013
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the calendar was filled only with peo-
ple the Democratic majority had ap-
proved of.

There was only one way for anyone
to get off the Executive Calendar and
onto the floor of the Senate to be con-
firmed, and that was for the Demo-
cratic leader, the majority leader, to
move to do that. We can’t object to
that. We have to vote on it. There is no
motion to proceed with a nomination;
he can bring it up anytime he wants to.

The charge was made that there was
a big backlog of people on this cal-
endar. Well, here are the facts, and
anyone who doubts it can look at the
Executive Calendar for November 21,
2013, and they will see what the back-
log was. There were 78 regular order
nominations on November 21, 2013.
Fifty-four of those nominees had been
on the calendar less than 3 weeks. Six-
teen had been on the calendar between
3 and 9 weeks. Eight had been on the
calendar for more than 9 weeks.

There was an informal agreement be-
tween the floor staffs that 40 of the
uncontroversial nominees on this cal-
endar—40 of the 78—could be confirmed
before the Senate left at the end of the
week.

Let me use a specific example—dis-
trict judges. We hear a lot about dis-
trict judges. We had changed the rules
at the request of the majority leader to
make it easier to confirm district
judges. We basically said that there
could only be 2 hours of debate on a
district judge and the majority could
give back 1 of those hours.

On the date the Democrats said there
was a big backlog, there were 13 dis-
trict judges on the calendar. Those
were the only ones who could have
been brought up by the majority lead-
er. One had been waiting for more than
9 weeks. Four had been waiting for be-
tween 3 and 9 weeks. Eight had been
waiting for less than 3 weeks. But the
important point is that we could have
confirmed them all over the weekend.
All the majority leader had to do was
to move the nomination of each of the
13, wait an intervening day, and then if
they did that on Thursday, the inter-
vening day would be Friday, and then
we would come back on Monday and we
would have 1 hour of debate for each of
those nominations. So there was no ex-
cuse. There was no backlog.

The Washington Post and the Con-
gressional Research Service said that
President Obama’s nominees were mov-
ing through the Senate at about the
same speed that President Clinton and
President George W. Bush’s nominees
had been at that time in their terms.
That is what the Congressional Re-
search Service and the Washington
Post said.

The calendar speaks the truth about
the absence of a backlog. And I was in-
volved three times in working to
change the rules to make it easier to
do Presidential nominations. It was
nothing more than a power grab. So
our friends should just admit that and
admit that it was the wrong thing to
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do for the Senate. A lot of Senators
weren’t here then.

The resolution Senator LEE and I
have proposed gives the Senate a
chance to abandon bad behavior and
begin to adopt good behavior, to take a
tradition of the Senate that has been
followed almost without exception
since 1789 and make it the order of the
day and to do it the way the Senate
rules say it should be done—with 67
votes.

In closing, let me simply say that I
appreciate the fact that I am able to
work on this with Senator LEE. This
legislation developed really from a con-
versation and a suggestion he made to
me on the floor of this Senate. I
thought about it, and I said: I think
you may be right about that. We
worked together, and because of his
background in the law and his experi-
ence in the Supreme Court, his leader-
ship on this issue has been invaluable.

I thank the Senator for his sugges-
tions, I thank him for his leadership,
and I look forward to working with
him when it comes before the Senate
Rules Committee. I hope we can per-
suade our fellow Senators in a bipar-
tisan way that a good way to begin this
year would be to begin to change the
rules the right way and to reject the
bad behavior and bad habits of the last
session of Congress.

I yield the floor.

Mr. LEE. Mr. President, I wish to
speak briefly in support of this resolu-
tion. First of all, I wish to thank my
distinguished colleague, the senior
Senator from Tennessee, for his leader-
ship in introducing this legislation.
The Senator from Tennessee has shown
great leadership on this issue. With his
mastery of the Senate rules, his famili-
arity with the procedures of the Sen-
ate, the Senate’s history, and his love
for the Senate as an institution, the
sponsor of this measure understands
and appreciates the importance of
maintaining order in the Senate. It is
to this issue I would like to speak
briefly.

When the Senate made this change in
November of 2013, what happened was
all of a sudden we had a split—a split
that occurred between on the one hand
the wording of the rule itself that gov-
erns cloture, on the other hand the
precedent by which the Senate pur-
ports to be governed. So separate and
apart from what the history tells us—
from how often the Senate either has
or hasn’t used cloture on the Executive
Calendar—there is this separate dis-
tinction that has now arisen.

The cloture rule says it takes three-
fifths—a vote of three-fifths of the Sen-
ators—to bring end to debate on a par-
ticular matter. The rule itself makes
no distinction between the Executive
Calendar and the legislative calendar.
It makes no distinction between ordi-
nary legislative business where we are
legislating and making law on the one
hand and on the other we are meeting
to decide whether to confirm a Presi-
dential nominee. The rule doesn’t dis-
tinguish, but the precedent now does.
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When our colleagues on other side of
the aisle voted in November 2013, ap-
pealing the ruling of the Chair, they re-
versed the precedent. They acted con-
trary to the language of the rule itself.
This creates a certain amount of uncer-
tainty, and that uncertainty I think
needs to be resolved. We don’t want to
operate in an environment in which we
have the rule saying one thing and the
Senate precedent saying another thing.

So it was out of a certain amount of
practical necessity that we looked to
this as an alternative. In order to bring
Senate practice back into harmony
with the rules of the Senate, the best
way we could come up with to do that
would be to change the language of the
rule.

Of course to change the language of
the rule it takes 67 votes. While we are
not certain what is going to happen,
this is perhaps the only thing we could
think of that could possibly get 67
votes—67 Senators saying yes, we can
do that.

So it is very important that we have
rules that are clear—rules that will
apply regardless of who is in the White
House, regardless of which party hap-
pens to control the majority of the
seats in this body. If, after all, we are
making the rules that would govern
the country, if, after all, we are being
asked to confirm Presidential nomi-
nees to high positions, we need to be
following our own rules.

We have to remember also that one
of the things we have prided ourselves
on, one of the things that has distin-
guished the Senate from other legisla-
tive bodies—we call ourselves the
world’s greatest deliberative legisla-
tive body—is because from the very be-
ginning this has been the kind of place
where in theory we will continue to de-
bate things as long as basically any
one Member wants to continue to de-
bate. Cloture is an exception to that.
Cloture allows for three-fifths of the
Senators present to decide it is time to
bring the debate to an end, even if a
minority of Senators want to continue.
But it requires a supermajority.

There are many reasons to do this,
but one of the reasons I think is impor-
tant to point out is because it protects
the right of each Senator to continue
to offer improvements, to point out
flaws and offer potential improvements
to legislation—the amendment process.
The amendment process is itself of
course different in the context of legis-
lation than it is in the context of a
Presidential nominee.

I am personally not aware of any
means by which one can amend a nomi-
nee. I am not aware of any process by
which one can confirm a Presidential
nominee’s right hand but not his left.

I support this change. I think this
change is important for this body and
for the continuity of the Senate rules
and I am grateful to the senior Senator
from Tennessee for his efforts in this
regard, which I wholeheartedly sup-
port.
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SENATE RESOLUTION 68—EX-
PRESSING THE SENSE OF THE
SENATE REGARDING THE JANU-
ARY 24, 2015, ATTACKS CARRIED
ouT BY RUSSIAN-BACKED
REBELS ON THE CIVILIAN POPU-
LATION IN MARIUPOL, UKRAINE,
AND THE PROVISION OF LETHAL
AND NON-LETHAL MILITARY AS-
SISTANCE TO UKRAINE

Mr. JOHNSON (for himself and Mrs.
SHAHEEN) submitted the following reso-
lution; which was referred to the Com-
mittee on Foreign Relations:

S. RES. 68

Whereas Russian-backed rebels continue to
expand their campaign in Ukraine, which has
already claimed more than 5,000 lives and
generated an estimated 1,500,000 refugees and
internally displaced persons;

Whereas, on January 23, 2015, Russian
rebels pulled out of peace talks with Western
leaders;

Whereas, on January 24, 2015, the Ukrain-
ian port city of Mariupol received rocket fire
from territory in the Donetsk region con-
trolled by rebels;

Whereas, on January 24, 2015, Alexander
Zakharchenko, leader of the Russian-backed
rebel Donetsk People’s Republic, publicly
announced that his troops had launched an
offensive against Mariupol;

Whereas Mariupol is strategically located
on the Sea of Azov and is a sea link between
Russian-occupied Crimea and Russia, and
could be used to form part of a land bridge
between Crimea and Russia;

Whereas the indiscriminate attack on
Mariupol killed 30 people, including 2 chil-
dren, and wounded 102 in markets, homes,
and schools;

Whereas any group that fires rockets
knowingly into a civilian population is com-
mitting war crimes and is in violation of
international humanitarian law;

Whereas, even after the Russian Federa-
tion and the Russian-backed rebels signed a
ceasefire agreement called the Minsk Pro-
tocol in September 2014, NATO’s Supreme
Allied Commander, General Philip
Breedlove, reported in November 2014 the
movement of ‘“‘Russian troops, Russian artil-
lery, Russian air defense systems, and Rus-
sian combat troops’ into Ukraine;

Whereas, on January 24, 2015, NATO Sec-
retary General Jens Stoltenberg stated, ‘‘For
several months we have seen the presence of
Russian forces in eastern Ukraine, as well as
a substantial increase in Russian heavy
equipment such as tanks, artillery, and ad-
vanced air defense systems. Russian troops
in eastern Ukraine are supporting offensive
operations with command and control sys-
tems, air defense systems with advanced sur-
face-to-air missiles, unmanned aerial sys-
tems, advanced multiple rocket launcher
systems, and electronic warfare systems.”’;

Whereas, on January 25, 2015, after Rus-
sian-backed rebels attacked Mariupol, Euro-
pean Council President Donald Tusk wrote,
“Once again appeasement encourages the ag-
gressor to greater acts of violence; time to
step up our policy based on cold facts, not il-
lusions.”’;

Whereas, on November 19, 2014, at a Com-
mittee on Foreign Relations of the Senate
confirmation hearing, Deputy National Secu-
rity Adviser Anthony Blinken stated that
the provision of defensive lethal assistance
to the Government of Ukraine ‘‘remains on
the table. It’s something we’re looking at.”’;

Whereas the Ukraine Freedom Support Act
(Public Law 113-272), which was passed by
Congress unanimously and signed into law
by the President on December 18, 2014, states
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