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have to put in their contracts. What is
that language? This rule requires peo-
ple to ‘‘agree that neither we nor any-
one else will rely on this agreement to
stop you from being part of a class ac-
tion case in court.”

So the issue here, Mr. President, is
not forced arbitration. Even existing
arbitration clauses allow alternatives.
The issue here is the CFPB’s effort to
force dispute resolution into class ac-
tion litigation.

Some have talked here tonight about
how we are trying to stop access to the
courtroom. Well, first of all, I think
that argument is belied again by the
CFPB’s own study that explicitly
states that no class actions filed during
the time period that the CFPB studied
even went to trial. So this argument
falls on its own face.

Meanwhile, let’s look again at what
the difference between arbitration and
forced class actions does. In arbitra-
tion, a decision on the merits was
reached in 32 percent of the disputes
filed, where, as I indicated, zero of the
class action cases even went to trial. In
addition, according to the CFPB’s own
study, most arbitration agreements
and consumer financial contracts con-
tain a small claims court carve-out.

Given the methodological flaws in
the CFPB’s study, it is difficult to
make apples-to-apples comparisons
about class action versus arbitration,
but the Wall Street Journal’s editorial
board made this observation:

Of the 562 class actions the CFPB studied,
none went to trial. Most were dismissed by a
judge, withdrawn by the plaintiffs or settled
out of class.

I will conclude with just the numbers
that we have already talked about
many times tonight.

What is the comparison between arbi-
tration and class action litigation?
That is the issue tonight. What is the
comparison? The average recovery for
the consumer in a class action case is
$32. The average recovery in an arbitra-
tion is $5,389. It takes 2 years for the
class action to take place; 5 months for
the arbitration. In 12 percent of the
class action matters did they even
reach settlements. In 60 percent, they
reached them in arbitration. Attor-
neys’ fees: $424 million in class action
cases; virtually no attorneys’ fees in
arbitration cases.

The point here is exactly this: The
debate tonight is not, as many would
have you believe, over whether we are
forcing arbitration. Even the arbitra-
tion clause in the current system cre-
ates options for consumers to go into
small claims courts. The vote here to-
night is whether to force dispute reso-
lution into class action litigation, and
that is what we need to decide with to-
night’s vote.

The PRESIDING OFFICER. The Sen-
ator from Ohio.

Mr. BROWN. Mr. President, the Vice
President of the United States is here.
Looks like Equifax and Wall Street and
Wells Fargo will win again. The Vice
President only shows up in this body
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when the rich and the powerful need
him. It is pretty clear tonight that
Wall Street needs him. This vote will
make the rich richer. It will make the
powerful more powerful.

Forced arbitration hurts the 3.5 mil-
lion people who were defrauded by
Wells Fargo. Forced arbitration hurts
the 145 million Americans who were
wronged by Equifax, 5 million in Ohio
alone. It hurts employees who have
been hurt by their employers. It hurts
students who have been cheated by for-
profit colleges. It hurts family mem-
bers in nursing homes. It hurts the mil-
lions of Americans with student loan
debt and credit cards.

I will close with this. I want every
voting Member of the Senate to look
into the eyes of the American Legion
veterans who say a vote to overturn
the CFPB arbitration rule is a vote
against our military and against our
veterans. Vote no.

I yield back the time on our side.

Mr. CRAPO. Mr. President, I also
yield back our time.

The PRESIDING OFFICER. All time
is yielded back.

The joint resolution was ordered to a
third reading and was read the third
time.

The PRESIDING OFFICER. The joint
resolution having been read the third
time, the question is, Shall the joint
resolution pass?

Mr. BURR. I ask for the yeas and
nays.

The PRESIDING OFFICER (Mr.
B00zMAN). Is there a sufficient second?

There appears to be a sufficient sec-
ond.

The clerk will call the roll.

The legislative clerk called the roll.

The yeas and nays resulted—yeas 50,
nays 50, as follows:

[Rollcall Vote No. 249 Leg.]

YEAS—50
Alexander Fischer Perdue
Barrasso Flake Portman
Blunt Gardner Risch
Boozman Grassley Roberts
Burr Hatch Rounds
Capito Heller Rubio
Cochran Inhofe Sasse
Collins Isakson :iﬁgy
Corker Johnson Strange
Cornyn Lankford N
Cotton Lee Sullivan
Crapo McCain Thulne
Cruz McConnell Tillis
Daines Moran Toomey
Enzi Murkowski Wicker
Ernst Paul Young

NAYS—50
Baldwin Graham Murray
Bennet Harris Nelson
Blumenthal Hassan Peters
Booker Heinrich Reed
Brown Heitkamp Sanders
Cantyvell Hilfono Schatz
Cardin Kaine Schumer
Carper Kgnnedy Shaheen
Casey King Stabenow
Coons Klobuchar Tester
Cortez Masto Leahy
Donnelly Manchin Udall
Duckworth Markey Van Hollen
Durbin McCaskill Warner
Feinstein Menendez Warren
Franken Merkley Whitehouse
Gillibrand Murphy Wyden

The VICE PRESIDENT. On this vote,
the yeas are 50, the nays are 50. The
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Senate being equally divided, the Vice
President votes in the affirmative, and
the joint resolution, H.J. Res. 111, is
passed.

The PRESIDING OFFICER
B00ZMAN). The majority leader.

(Mr.

MORNING BUSINESS

Mr. MCCONNELL. Mr. President, I
ask unanimous consent that the Sen-
ate be in a period of morning business,
with Senators permitted to speak
therein for up to 10 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

VOTE EXPLANATION

Mr. MENENDEZ. Mr. President, I
was unavailable for rollcall vote No.
247, on the motion to waive the budget
point of order with respect to the
House message to accompany H.R. 2266,
Emergency Supplemental Appropria-
tions. Had I been present, I would have
voted yea.

Mr. President, I was unavailable for
rollcall No. 248, on the motion to con-
cur in the House amendment to the
Senate amendment to H.R. 2266, Emer-
gency Supplemental Appropriations.
Had I been present, I would have voted
yea.

———

GAO OPINION LETTER ON 2016
TONGASS PLAN AMENDMENT

Ms. MURKOWSKI. Mr. President, I
ask unanimous consent that a letter
from the U.S. Government Account-
ability Office, GAO, dated October 23,
2017, be printed in the RECORD.

The letter provides notification that
the 2016 Amendment to the Tongass
Land and Resource Management Plan,
USDA, Forest Service, Tongass Land
and Resource Management Plan,
Record of Decision, R10-MB-7691, Wash-
ington, D.C.: December 9, 2016, is a rule
subject to the Congressional Review
Act, 5 U.S.C. §801 et seq.

I wrote to GAO on February 13, 2017,
asking it to determine whether the 2016
Tongass plan amendment constitutes a
rule subject to the CRA. In response, as
communicated in its letter of October
23, GAO determined that the plan
amendment is a rule and does not fall
within any of the exceptions provided
in the CRA. Accordingly, with this
GAO opinion and its publication in the
CONGRESSIONAL RECORD, the rule will
be subject to a congressional joint res-
olution of disapproval.

The letter I am now submitting to be
printed in the CONGRESSIONAL RECORD
is the original document provided by
GAO to my office. I will also provide a
copy of the GAO letter to the Parlia-
mentarian’s office.

For those who may be interested, the
2016 Tongass Plan Amendment can be
found online at https:/www.fs.usda.gov/
detail/tongass/landmanagement/
?cid=stelprd3801708. GAOQO’s determina-
tion can be accessed at http:/
wWwWw.ga0.gov/products/B-238859.
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