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RECOMMENDING THAT THE HOUSE
FIND WILLIAM P. BARR AND
WILBUR L. ROSS, JR., IN CON-
TEMPT OF CONGRESS

The Committee on Oversight and Reform,
having considered this Report, reports favor-
ably thereon and recommends that the Re-
port be approved.

The form of the Resolution that the Com-
mittee on Oversight and Reform would rec-
ommend to the House of Representatives for
citing William P. Barr, Attorney General of
the United States, and Wilbur L. Ross, Jr.,
Secretary of Commerce, for contempt of
Congress pursuant to this Report is as fol-
lows:

Resolved, That William P. Barr, Attorney
General of the United States, and Wilbur L.
Ross, Jr., Secretary of Commerce, shall be
found to be in contempt of Congress for fail-
ing to comply with subpoenas authorized by
the Committee on Oversight and Reform and
duly issued by Chairman Elijah E. Cummings
relating to the 2020 Census.

Resolved, That the Attorney General (i)
failed to comply with a Committee subpoena
issued on April 2, 2019, to produce docu-
ments, and (ii) ordered a Department of Jus-
tice employee, John Gore, not to comply

with a Committee subpoena requiring him to
appear for deposition testimony before the
Committee on April 11, 2019.

Resolved, That the Secretary of Commerce
failed to comply with a Committee subpoena
issued on April 2, 2019, to produce docu-
ments.

Resolved, That the Report of the Com-
mittee on Oversight and Reform details the
refusal of the Attorney General to produce
documents to the Committee as required by
subpoena, the order from the Attorney Gen-
eral directing John Gore to defy a duly au-
thorized Committee subpoena for deposition
testimony, and the refusal of the Secretary
of Commerce to produce documents to the
Committee as required by subpoena.

Resolved, That pursuant to 2 U.S.C. 192 and
194, the Speaker of the House of Representa-
tives shall certify the Report of the Com-
mittee on Oversight and Reform, detailing
the refusal of William P. Barr, Attorney
General of the United States, to produce doc-
uments to the Committee on Oversight and
Reform as directed by subpoena, to the
United States Attorney for the District of
Columbia, to the end that Mr. Barr be pro-
ceeded against in the manner and form pro-
vided by law.

Resolved, That pursuant to 2 U.S.C. 192 and
194, the Speaker of the House of Representa-
tives shall certify the Report of the Com-
mittee on Oversight and Reform, detailing
the refusal of Wilbur L. Ross, Jr., Secretary
of Commerce, to produce documents to the
Committee as directed by subpoena, to the
United States Attorney for the District of
Columbia, to the end that Mr. Ross be pro-
ceeded against in the manner and form pro-
vided by law.

Resolved, That the Speaker of the House
shall otherwise take all appropriate action
to enforce the subpoenas.

Resolved, That the Chairman of the Com-
mittee on Oversight and Reform shall take
all necessary steps to enforce the above-ref-
erenced subpoenas, including, but not lim-
ited to, seeking authorization from the
House of Representatives through a vote of
the Bipartisan Legal Advisory Group pursu-
ant to clause 8(b) of rule II, and H. Res. 430,
to initiate or to intervene in proceedings in
any federal court of competent jurisdiction,
to seek judgements affirming the duty of the
subpoena recipients to comply with the
above-referenced subpoenas, and to seek any
appropriate ancillary relief, including in-
junctive relief.
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L EXECUTIVE SUMMARY

The Committee on Oversight and Reform is investigating the Trump Administration’s
decision to add a question to the 2020 Decennial Census asking whether each member of a
household is a U.S. citizen. Attorney General William P. Barr and Secretary of Commerce
Wilbur L. Ross, Jr. have obstructed and delayed the Committee’s investigation by defying lawful
subpoenas for documents issued by Chairman Elijah E. Cummings and authorized by the
Committee in a bipartisan vote. Attorney General Barr also ordered a subordinate Department of
Justice (DOJ) official, John Gore, to defy a bipartisan deposition subpoena. As a result, the
Committee has been left with no choice but to move to contempt proceedings and to seek
enforcement of its subpoenas to enable the Committee to fulfill its duties under the Constitution.

The Decennial Census is a cornerstone of our democracy. Article I of the Constitution
requires the federal government to conduct a Census every ten years and to count every person in
the United States.! The Census provides the basis for apportioning seats in Congress and for
distributing more than $675 billion in federal funds. These funds support vital healthcare,
nutrition, education, infrastructure, housing, and other programs on which many Americans
rely.* The accuracy of the Census is important to every American.

On March 26, 2018, Secretary Ross announced that, for the first time in seventy years,
the upcoming 2020 Census would ask every person in America whether he or sheis a U.S.
citizen.? Experts—including the Census Bureau’s Chief Scientist, former Census Bureau
Directors who served under Republican and Democratic administrations, and many others—
raised concerns that this question had not been adequately tested and was likely to discourage
participation by non-citizens and immigrants, degrading the quality of the 2020 Census and
negatively affecting funds appropriated for certain districts.

Secretary Ross asserted in testimony before Congress that he added the citizenship
question solely in response to a December 12, 2017, request from DOJ in order to gather data
needed to enforce the Voting Rights Act.

Over the last year, however, evidence has emerged that Secretary Ross’ rationale was
merely a pretext. In truth, members of the Trump Administration were seeking to add a
citizenship question long betore DOJ sent its December 2017 request. Members of President

YU.S. Const., Art. 1, sec. 2.

2 Uses of Census Bureau Data in Federal Funds Distribution, U.S. Census Bureau (Sept. 2017) (online at
www2.census. gov/programs-surveys/decenmal/2020/program-management/working-papers/Uses-of-Census-
Burean-Data-in-Federal-Funds-Distribution pdf).

* The Census Bureau has not included a citizenship question on the Decennial Census since 1950, In 1970,
the Census Burean began sending two different Census surveys to Americans. The short-form Censuos asked the
basic information of every household and did not include a citizenship question. The long-form Census, which went
1o about one in six households, asked about citizenship. In 2005, the Burean converted the long-form Census into
the American Compmmnity Survey, which includes a citizenship question, but is sent to only a small fraction of
houscholds. See FACT CHECK: Has Citizenship Been A Stondard Census Question? National Public Radio (Mar.
27, 2018) (osline at www.npr.org/2018/03/27/597436512/fact-check-has-cilizenship-been-a-standard-census-
question).
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Trump’s campaign and transition team discussed the issue before President Trump took office.
After his inauguration, the President and his top advisors, including Chief Strategist and Senior
Counselor Steve Bannon and Chief of Staff Reince Priebus, met in the White House to discuss
the citizenship question. Secretary Ross directed Commerce Department staff to get the
citizenship question added to the Census questionnaire long before any request from DOJ. In
September 2017, Secretary Ross personally called Attorney General Jeff Sessions to seek DOJF’s
assistance. DOJ then drafted its request letter while receiving input from Secretary Ross’ staff
and a member of the Trump Transition Team.

The Trump Administration has claimed that the Committee’s investigation is intended to
interfere with separate ongoing litigation that is now before the Supreme Court. However,
Committee Democrats launched an investigation into the citizenship question just days after
Secretary Ross announced his decision in March 2018, Since they were in the minority at the
time, their efforts were blocked. In 2019, after Rep. Cummings became Chairman, he renewed
these requests and made this investigation a priority for the Committee, well before the Supreme
Court took up this case.

The Trump Administration, however, still has failed to cooperate. On April 2, 2019, after
the Department of Commerce and DOJ refused to produce key documents voluntarily despite
numerous accommodations from the Committee, Chairman Cummings issued document
subpoenas to Secretary Ross and Attorney General William Barr. He also issued a deposition
subpoena to John Gore, a DOJ official who had refused to answer more than 150 questions
during a voluntary interview with Committee staff. The subpoenas were authorized by a
bipartisan vote of the Committee.

The Trump Administration defied all three subpoenas. The Department of Commerce
and DOJ produced thousands of pages of documents that were largely heavily redacted or
already public—but withheld the key unredacted documents identified in the subpoenas. Rather
than allow Mr. Gore to testify, the Attorney General instructed him not to appear based on a
complaint about a Committee rule that has been in place for over a decade.

The Administration has also tried to stymie the Committee’s investigation in other ways.
The Department of Commerce refused for more than two months to make three current and
former Department officials available for voluntary transcribed interviews. The Department
relented only after the Committee scheduled a business meeting to consider issuing subpoenas
for these individuals’ testimony.

The White House has also aggressively interfered with the Committee’s work by
mstructing Kris Kobach, a private citizen, not to answer questions about his meetings with the
President and his senior White House advisors about the citizenship question. The White House
claimed that such meetings “fall squarely within the scope of executive privilege,” even though it
had previously said the decision to add the citizenship question was “made at the department
level” rather than at the White House.
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1L AUTHORITY AND PURPOSE

Congress has a constitutional responsibility to conduct oversight of the Executive Branch,
and the Supreme Court has repeatedly affirmed that duty. The Court held in McGrain v.
Daugherty that “the power of inquiry—with process to enforce it—is an essential and
appropriate auxiliary to the legislative function.”® In Watkins v. United States, the Court held
that Congress’ oversight jurisdiction 1s far-reaching, stating: “The power of Congress to conduct
investigations is inherent in the legislative process. That power is broad.””

Legislation has codified the oversight powers of House and Senate Committees. For
example, the Legislative Reorganization Act of 1946 directed commiittees to “exercise
continuous watchfulness” over the Executive Branch’s implementation of programs within their
jurisdictions, and the Legislative Reorganization Act of 1970 authorized committees to “review
and study, on a continuing basis, the application, administration, and execution” of laws.®

The rules of the House of Representatives—adopted pursuant to the Rulemaking Clause
of the Constitution—establish the Committee on Oversight and Reform as a standing committee
of the House of Representatives. Under House Rule X, the Committee has legislative
jurisdiction over issues including “population and demography generally, including the Census,”
and the “overall economy, efficiency, and management of government operations and
activities.”” As the principal oversight committee of the House of Representatives, the
Committee also “may at any time conduct investigations of any matter.”®

Pursuant to House Rule X1, the Committee s authorized “to require, by subpoena or
otherwise, the attendance and testimony of such witnesses and the production of books, records,
correspondence, memoranda, papers, and documents as it considers necessary.”® The
Committee may delegate the “power to authorize and issue subpoenas” to its chair within the
Committee rules.'® The Committee is further authorized to “adopt a rule authorizing and
regulating the taking of depositions by a member or counsel of the committee, including
pursuant to subpoena.”!!

Rules unanimously adopted by the Committee state that the Committee’s Chairman shall
“Authorize and issue subpoenas as provided in House Rule X1, clause 2(m), in the conduct of
any investigation or activity or series of investigations or activities within the jurisdiction of the

1273 U.S. 135 (1927).

*354 U.S. 178 (1957,

% Pub. L. No. 79-601; Pub. L. No. 91-510.
" House Rule X, clause 1{n).

8 House Rule X, clause 4(c)(2).

7 House Rule X1, clause 2(m)(1)(B).

19 House Rule X1, clause 2(m)(3}A)).

1 House Rule X, clause 4(¢)(3)(A).
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Committee.”'* The Committee Rules further state that the Chairman, “upon consultation with
the Ranking Member, may order the taking of depositions, under oath and pursuant to notice or
subpoena.” 3

The Committee’s investigation into the Trump Administration’s addition of a citizenship
question to the 2020 Decennial Census is being undertaken pursuant to the authorities delegated
to the Committee under the House Rules.

As a part of this investigation, the Committee is seeking information on the
Administration’s actual reasons for adding the citizenship question and the process it followed to
do so, how the citizenship question could impact Census response rates, accuracy, and cost; the
potential negative impacts on certain congressional districts caused by inaccuracies resulting
from undercounts; the accuracy of the Administration’s past statements to Congress and the
public regarding these issues; and related issues.

The Constitution gives Congress sweeping power to carry out the Census “in such
manner as they shall by law direct,” and the Committee’s investigation may lead Congress to
pursue legislation.’ To give just a few illustrative examples, such legislation could reform the
process used to add questions to the Census, change the requirements tor congressional
notifications or testing of topics and questions, require the disclosure of Census questions
proposed by third parties, add further protections regarding the use of Census data by federal
agencies or others, mandate additional non-response follow-up procedures to prevent
undercounts, alter funding levels for the upcoming Census, or prohibit the inclusion of a
citizenship question altogether.

. BACKGROUND ON THE COMMITTEE’S INVESTIGATION

On March 26, 2018, Secretary of Commerce Wilbur Ross announced that he had decided
to add a citizenship question to the 2020 Decennial Census.® Secretary Ross and other
Commerce Department officials repeatedly testified that this decision was based solely on a
December 12, 2017, letter from DOJ requesting that a citizenship question be added to the 2020
Census to “best enable the Department to protect all American citizens’ voting rights under
Section 2” of the Voting Rights Act. !¢

Testifying before the House Committee on Appropriations on March 20, 2018, Secretary
Ross stated: “We have had a request, as everyone i1s aware, from the Department of Justice, to

2 Rule 12(g) of the Comumittee on Oversight and Reform, 116th Cong.
'3 Rule 13(a) of the Committee on Oversight and Reform, 116th Cong.
1.8, Const., Art. 1, sec. 2. Statutes governing the census are codified in Title 13 of the U.S. Code.

5 Letter from Secretary Wilbur Ross, Jr., Department of Commerce, to Karen Dunn Kelley, Under
Secretary for Economic, Department of Commerce (Mar. 26, 2018) (online at
www.documentcloud.org/documents/4426785-commerce2018-03-26-2 htmi).

16 Letter from Arthur E. Gary, General Counsel, Justice Management Division. Department of Justice, to
Ron Jarmin, Director, Census Bureau (Dec. 12, 2017) (online at www.documentclond.org/documents/4340651-
Text-of-Dec-2017-DOJ-letter-to-Census. htmi).
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add a citizenship question to the 2020 census.” He continued: “We are responding solely to the
Department of Justice’s request.” !’

Two days later, on March 22, 2018, Secretary Ross testified before the Committee on
Ways and Means. He stated: “The Department of Justice, as you know, initiated the request for
inclusion of the citizenship question.”!®

On May 8, 2018, at a hearing before the Committee on Oversight and Government
Reform, Earl Comstock, Director of the Oftice of Policy and Strategic Planning at the
Department of Commerce, testified: “We received a request from the Justice Department for
this, and their rationale was that the level of information that they needed to enforce the Voting
Rights Act was not available.”1”

Two days later, before the Senate Committee on Appropriations, Secretary Ross again
testified that the DOJ request letter was the basis of his decision to add the citizenship question,
stating: “Well, the Justice Department is the one who made the request of us.”*

Information gathered by the Committee demonstrates that these statements were, at best,
misleading. In fact, the December 2017 request from DOJ appears to have been no more than a
pretext.

The Trump Administration actually began a campaign to add the citizenship question
immediately after the President’s inauguration in January 2017. That campaign followed efforts
to promote a citizenship question by Thomas Hofeller, a now-deceased Republican
gerrymandering expert. In 2015, Mr. Hofeller wrote a secret study concluding that counting
voting-age citizens, rather than total population, in legislative districts “would be advantageous
to Republicans and Non-Hispanic Whites.” He also concluded: “Without a question on
citizenship being included on the 2020 Decennial Census questionnaire, the use of citizen voting
age population is functionally unworkable !

A, The Trump Campaign and Trump Transition Team Discussed Adding a
Citizenshi uestion

Members of Donald Trump’s presidential campaign and transition team began discussing
the potential addition of a citizenship question well before the President took office in January

7 House Commitiee on Appropriations, Subcommittee on Commerce, Justice, Science, and Related
Apgencies, Y19 Budget Hearing: Department of Commerce, 115th Cong. (Mar. 20, 2018) (emphasis added).

% House Committee on Ways and Means, Hearing with Commerce Secretary Ross, 115th Cong. (Mar. 22,
2018

¥ Committee on Oversight and Government Reform, Hearing on Progress Report on the 2020 Census,
115th Cong. (May 8, 2018).

20 Senate Committee on Appropriations, Subcommitiee on Commerce, Justice, and Science and Related
Agencies, Hearing on FY 2019 Funding Request for the Commerce Department, 115th Cong. (May 10, 2018).

2 Thomas Hofeller, The Use of Citizen Voting Age Population in Redistricting (2015) (online at
hittps://assets.documentcloud org/documents/6111284/May -3 1-2019-Unredacted-Exhibits. pdf).
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2017. Former Kansas Secretary of State Kris Kobach, who served as an “informal adviser to the
President throughout the campaign,” told Committee staff during a transcribed interview that he
had discussions about adding a citizenship question during the 2016 campaign. He explained, “1
certainly discussed the issue with people during the campaign.”?

These discussions continued on President Trump’s Transition Team after the 2016
election. In a transcribed interview with Committee staff, a former member of the Transition
Team, Gene Hamilton, testified that Mr. Kobach, who also served on the transition, contacted
him in “early November of 2016” to discuss legislative proposals regarding the citizenship
question.®

During the transition, gerrymandering expert Thomas Hofeller reportedly had direct
communications with the Transition Team official responsible for the Census. That official,
Mark Neuman, recalled that he spoke to Mr, Hofeller about the subject multiple times.”**

B. The President and His Top Advisors Discussed Adding a Citizenship
Question Within Davs of the Inauguration

Within days of President Trump’s inauguration, the President, the President’s Chief
Strategist and Senior Counselor Steve Bannon, and the President’s Chief of Staff Reince Priebus
held meetings with Mr. Kobach to discuss the addition of the citizenship question. Mr. Kobach
told Committee staff during his interview that the meetings occurred in “late January-early
February of 2017.” He recalled two meetings, one with Mr. Bannon, and a second with
President Trump, who may have been accompanied by Mr. Bannon and Mr. Priebus.?

Although the White House instructed Mr. Kobach not to divulge to the Committee the
content of those meetings—or whether he had other meetings with the White House on the
citizenship question—Mr. Kobach has stated publicly that he raised the issue with the President
because he “wanted to make sure the president was well aware” and that the President
“absolutely was interested in this.”%

Secretary Ross was sworn in on February 28, 2017, Just ten days later, Secretary Ross
received an email from Earl Comstock regarding “Your Question on the Census.” The email
included a Q&A from the Census Bureau website explaining that “undocumented residents
(aliens),” along with all other “citizens and noncitizens” residing in the United States, “are to be
included in the census and thus in the apportionment counts.” The email also included a Wal/

2 Committee on Oversight and Reform, Transcribed Interview of Kris Kobach (June 3, 2019).

2 Comumittee on Oversight and Reform, Transcribed Interview of Gene Hamilton (May 30, 2019).
24 Deposition of A. Mark Neuman, Civ. No. 8:18-cv-01041-GTH (D. Md. Oct. 28, 2018).

# Comumittee on Oversight and Reform, Transcribed Interview of Kris Kobach (June 3, 2019).

26 That Citizenship Question on the 2020 Census? Kobach Says He Pitched It to Trump, Kansas City Star
(Mar, 27, 2018) (online at www . kansascity.com/news/politics-government/article207007581 html).
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Street Journal article entitled, “The Pitfalls of Counting Illegal Immigrants,” and noted that
“neither the 2000 nor the 2010 Census asked about citizenship.”?’

In April 2017—eight months before DOJ sent its request letter— Secretary Ross’
assistant wrote in an email that “Steve Bannon asked that the Secretary talk to someone about the
Census.”? In testimony before the Committee on March 14, 2019, Secretary Ross stated that
Mr. Bannon had “requested that I consider taking a phone call from an individual called Kris
Kobach.” He recalled that Mr. Bannon “said that Kobach had a question that he thought should
be asked on the census.” Secretary Ross testified that, “shortly thereafter, possibly the next day,
I did have a conversation with Kris Kobach.”? In a subsequent email, Mr. Kobach recalled that
his conversation with Secretary Ross had been “at the direction of Steve Bannon.”*°

A week after Mr. Bannon contacted Secretary Ross to connect him with Mr. Kobach, on
April 13, 2017, Mr. Comstock emailed Mr. Neuman—the former Transition Team member who
was informally advising Secretary Ross—to ask when the Department needed to notify Congress
about the questions that would be on the American Community Survey and the Decennial
Census.*' Mr. Neuman replied, “there will be another opportunity next year.”>?

C. Commerce Secretary Ross Began a Campaign to Add the Citizenship
Question Months Before the Department of Justice Sent a Request

During spring 2017, Secretary Ross pressed his staff to move more aggressively to add a
citizenship question to the 2020 Census. In an email to Mr. Comstock and the Department’s
Chief Financial Officer Ellen Herbst on May 2, 2017, Secretary Ross wrote: “I am mystified
why nothing have [sic] been done in response to my months old request that we include the
citizenship question.”® Mr. Comstock responded:

27 Email from Earl Comstock, Director, Office of Policy and Strategic Planning, Department of Conunerce,
to Secretary Wilbur L. Ross, Jr., Department of Commerce (Mar. 10, 2017) {online at
https://apps.npr.org/documents/document. htmi?id=4619371-Page-2521-Of-Administrative-Record-For-
Census#document/pl/a443003).

*® Email from Brooke Alexander, Executive Assistant to the Secretary, Department of Commerce, to Hilary
Geary Ross (Apr. 5, 2017) (online at https:/apps.npr.org/documents/document himl?id=4616790-April-5-2017-
Email-From-Brooke-Alexanderfidocument/p1/a441453).

¥ Comunittee Oversight and Reform, Hearing with Commerce Secretary Wilbur L. Ross, Jr., 116th Cong,
(Mar. 14, 2019) (onlise at https://oversight. house. gov/iegislation/hearings/commerce-secretary-wilbur-i-ross-ir).

3 Email from Kris Kobach, to Wendy Teramoto, Chicf of Staff, Department of Conunerce (July 21, 2017)
(online at https./apps.npr.org/documents/document himl 7id=4500011-1-18-Cv-0292 L -Administrative-
Record#document/p775/a428456).

# Email from Earl Comstock, Director, Office of Policy and Strategic Planning, Depariment of Commerce,
to Mark Neuman (Apr. 13, 2017).

32 Email from Mark Neuman, to Earl Comstock, Director, Office of Policy and Strategic Planning,
Department of Commerce (Apr. 14, 2017),

** Email from Secretary Wilbur L. Ross, Jr., Department of Commerce, to Earl Comstock, Director, Office
of Policy and Strategic Planning, and Ellen Herbst, Chief Financial Officer, Department of Commerce (May 2,
2017).
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On the citizenship question we will get that in place. The broad topics were what were
sent to Congress earlier this year as required. It is next March—in 2018—when the final
2020 decennial Census questions are submitted to Congress. We need to work with
Justice to get them to request that citizenship be added back as a census question,
and we have the court cases to illustrate that Dol has a legitimate need for the question to
be included. Iwill arrange a meeting with DoJ staff this week to discuss. >

In a subsequent memo to Secretary Ross, Mr. Comstock detailed his efforts to get another
agency, the Department of Homeland Security, to request the citizenship question and noted that
he was initially rebuffed by both DOJ and the Department of Homeland Security, leading him to
consider whether the Department of Commerce could add the question even without a request
from another agency. He wrote:

In early May, Eric Branstad put me in touch with Mary Blanche Hankey as the White
House liaison at the Department of Justice. ... We met in person to discuss the citizenship
question. She said she would locate someone at the Department who could address the
issue. A few days later she directed me to James McHenry in the Department of Justice.

I spoke several times with James McHenry by phone, and after considering the matter
further, James said that Justice staff did not want to raise the question given the
difficulties Justice was encountering in the press at the time (the whole Comey matter).
James directed me to Gene Hamilton at the Department of Homeland Security. ¥

On May 30, 2019, Committee staff conducted a voluntary transcribed interview with Mr.
Hamilton. He informed Committee staff that he received a call from a White House official,
John Zadrozny on the Domestic Policy Council, informing him that he “would be receiving a
phone call from someone from the Department of Commerce related to the Census.”*

Mr. Comstock then contacted Mr. Hamilton. Mr. Hamilton told the Committee that Mr.
Comstock called him to ask “if the Department of Homeland Security could use or had a need
tor the information for citizenship information of the Census that would facilitate a departmental
mission.” Mr. Hamilton told the Committee that he checked with experts within the Department,
but that nobody identified a need for this information. He then reported back to Mr. Comstock
that the Department “didn’t really have a use for” the information.*’

¥ Email from Earl Comstock, Director, Office of Policy and Strategic Planning, to Secretary Wilbur L.
Ross, Jr., Departinent of Commerce, and Ellen Herbst, Department of Commerce (May 2, 2017) (emphasis added).

3% Memorandum from Earl Comstock, Director, Office of Policy and Strategic Planning, to Secretary
Wilbur L. Ross, Jr., Department of Commerce (Sept. 8, 2017) (onling at
https://apps.npr.org/documents/document. himi?id=4896064- Administrative-Record-For-Census~
Citizenship#document/p2/a454666),

3 Comumittee on Oversight and Reform, Transcribed Interview of Gene Hamilion (May 30, 2019).
FId



H6012 CONGRESSIONAL RECORD —HOUSE July 17, 2019

In his memo to Secretary Ross, Mr. Comstock explained:

Gene and I had several phone calls to discuss the matter, and then Gene relayed that after
discussion DHS really felt that it was best handled by the Department of Justice.

At that point, the conversation ceased, and I asked James Uthmeier, who had by then
joined the Department of Commerce Office of General Counsel, to look into the legal
issues and how Commerce could add the question to the Census itself *®

On July 14, 2017, Mr. Kobach emailed Secretary Ross to “follow up on our telephone
discussion from a few months ago.” He wrote that adding a citizenship question to the Census
was “essential” and would address “the problem that aliens who do not actually ‘reside’ in the
United States are still counted for congressional apportionment purposes.”® He also included a
sample citizenship question.*

Secretary Ross’ Chief of Staff, Wendy Teramoto, then arranged a call between Mr.
Kobach and the Secretary on July 25, 2017.4" Mr. Kobach told the Committee that he did not
recall whether he had a second call with the Secretary, but the call is reflected on Secretary Ross’
calendar.*

On August 8, 2017, Secretary Ross emailed Mr. Comstock to follow up on his outreach
to DOJ. He wrote: “where is DOJ in their analysis? If they still have not come to a conclusion
please let me know your contact person and I will call the AG.”* Mr. Comstock replied:

Mr. Secretary—we are preparing a memo and full briefing for you on the citizenship
question. The memo will be ready by Friday, and we can do the briefing whenever you
are back in the office. Since this issue will go to the Supreme Court we need to be
diligent in preparing the administrative record.*

3% Memorandum from Earl Comstock, Director, Office of Policy and Strategic Planning, Department of
Commerce, to Secretary Wilbur L. Ross, Ir., Department of Commerce (Sept. 8, 2017) {online at
hitps:/apps.npr.org/docmments/document. htmt?id=4896064 - Administrative-Record-For-Census-
Citizenship#document/p2/ad54666).

39 fd

4 Email from Kris Kobach, Kansas Secretary of State, to Secretary Wilbur L. Ross, Jr., Department of
Commerce (July 14, 2017) (online at hitps://apps.opr.org/documents/docoment mi?id=45000611-1-18-Cv-02921-
Administrative-Record#document/p776/a428457).

1 Email from Wendy Teramoto, Chief of Staff, Department of Commerce, to Kris Kobach, Kansas
Secretary of State (July 24, 2017) (online at hitps://apps.npr.org/documents/document. htm! 7id=4500011-1-18-Cv-
0292 1-Administrative-Record#document/p776/a428457).

42 Committee on Oversight and Reform, Transcribed Interview of Kris Kobach (June 3, 2019), Commerce
Secretary Wilbur Ross’s Calendar for July 235, 2017 ("11:00 AM - 11:30 AM Call w/ Kris Kobach™) {online at
www.documentcloud.org/documents/3001734-COMM-17-0501-Ross-Cal itmi#document/p1651/a461389).

43 Email from Secretary Wilbur L. Ross, Jr.,, Department of Commerce, to Earl Comstock, Director, Office
of Policy and Strategic Planning, Department of Commerce (Aug. 8, 2017) (online at
https://apps.npr.org/documents/document html?id=4872562-2018-09-1 i -Letter-Response#fdocument/pd0/a433277).

* Email from Earl Comstock, Director, Office of Policy and Strategic Planning, Department of Commerce,
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Secretary Ross responded:

I would like to be briefed Friday by phone. I will probably need an hour to study the
memo first. {Wle should be very careful, about everything, whether or not it is likely to
end up in the SC.%

On August 11, 2017, Mr. Comstock sent Secretary Ross a memorandum analyzing the
citizenship question drafted by James Uthmeier, Senior Counsel to the General Counsel at the
Department of Commerce, *°

D. The Department of Justice Sought to “Assist” Secretary Ross bv Requesting
a Citizenship Question

In September 2017, officials at the Department of Commerce and DOJ arranged a call on
the citizenship question between Secretary Ross and Attorney General Jeff Sessions. On
September 17, 2017, Dantelle Cutrona at DOJ wrote to Ms. Teramoto at the Department of
Commerce: “From what John [Gore, Acting Assistant Attorney General] told me, it sounds like
we can do whatever vou all need us to do and the delay was due to a miscommunication. The
AG is eager to assist.” "’

wm—

Mr. Gore was the principal drafter of DOJ’s letter requesting a citizenship question.
During the period when he was preparing that letter, Mr. Gore had multiple conversations with
the Department of Commerce’s General Counsel, Peter Davidson, and Mr. Uthmeier about the
citizenship question.*

Mr. Uthmeier had a memorandum on the citizenship question, along with a personal note,
hand-delivered to Mr. Gore. In his interview with Committee staff, Mr. Gore refused to say why
Mr. Uthmeier told him he wanted to deliver the memo by hand. DOJ attorneys directed Mr.
Gore not to tell the Committee the substance of any of his conversations about the citizenship
question with the Attorney General, Ms. Cutrona, Mr. Davidson, or Mr. Uthmeier. ¥

to Secretary Wilbur L. Ross, Jr., Department of Commerce (Aug. 9, 2017) (online at
hitps://apps.npr.org/documents/document html ?id=4872562-2018-09-1 1 -Letter-Responsefdocument/p40/a4 33277).

43 Id

46 Email from Earl Comstock, Director, Office of Policy and Strategic Planning, Department of Commerce,
to Secretary Wilbur L. Ross, Jr., Department of Commerce (Aug. 11, 2017).

+ Email from Danielle Cutrona, Senior Counsel, Department of Justice, to Wendy Teramoto, Chief of
Staff, Departoent of Commerce (Sept. 17, 2017) {emphasis added) {online at
https://apps.npr.org/documents/document. tmi7id=53027607-Page-2637-Of-Adninistrative-Record-For-
Census#document/p1/a464469); see also Committee on Oversight and Reform, Interview of Gene Hamilton, 29
(May 30, 2019) {explaining that the Attorney General had spoken to Secretary Ross about whether the Department
could use citizenship information from the Census, ).

& Committee on Oversight and Reform, Transcribed Interview of John Gore, 105-109 (Mar. 7, 2019).
¥ T4
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Mr. Gore also told the Committee that Mr. Davidson at the Department of Commerce
contacted him and informed him that tormer Trump Transition Team member Mark Neuman
would contact him about the citizenship question. Mr. Gore then spoke to Mr. Neuman and
subsequently “reviewed some documents and information regarding the census” that Mr.
Neuman provided to him. Among other documents, Mr. Neuman provided “a draft letter that
would request reinstatement of the citizenship question on the census questionnaire.” "

The draft letter that Mr. Neuman provided to Mr. Gore contained language that matched,
word-for-word, a document found on the hard drive of Mr. Hofeller that had been created in
August 2017.°! While this language did not appear in DOJI’s final letter to the Department of
Commerce, it demonstrates a connection between Mr. Hofeller, Mr. Neuman, and Mr. Gore.
DOJ has refused to provide the Committee with drafts of DOJ’s letter to the Department of
Commerce.

In October 2017, Mr. Gore, along with another individual in DOJ’s Civil Rights Division,
participated in a conference call about the citizenship question with White House Domestic
Policy Council official John Zadrozny.’? At the direction of DOJ attorneys, Mr. Gore refused to
tell the Committee what was discussed on that conference call.

On November 27, 2017, Secretary Ross wrote to Mr. Davidson: “We are out of time.
Please set up a call for me tomorrow with whoever is the responsible person at Justice. We must
have this resolved.”>

Two weeks later, on December 12, 2017, DOJ sent its request letter. The letter
contended that data from a citizenship question on the 2020 Decennial Census was “critical to
the Department’s enforcement efforts under Section 2 of the Voting Rights Act and its important
protections against racial discrimination in voting.” The letter argued that the data already
provided through the American Community Survey was not accurate enough.>*

Ten days after the letter was sent, on December 22, 2017, Acting Census Bureau Director
Ron Jarmin emailed Arthur Gary, who signed DOJ’s request letter, to request a meeting. Mr.
Jarmin noted that the Census Bureau believed it could provide DOJ with the data it requested

% 1d,

3 Deceased G.O.P. Strategist's Hard Drives Reveal New Details on the Census Citizenship Question, New
York Times (May 30, 2019) (online at www.nyvtimes.com/2019/05/30/us/census-citizenship-question-hofelier himl).

*2 Committee on Oversight and Reform, Transcribed Interview of John Gore (Mar. 7, 2019).

33 Email from Secretary Wilbur L. Ross, Jr., Department of Commerce, to Peter Davidson, General
Counsel, Department of Commerce (Nov. 27, 2017) (online at
https://apps.npr.org/documents/document. htmi?id=4620785-Page-11193-Of-Administrative-Record-For-
Census#document/pl/a443377).

** Letter from Arthur E. Gary, General Counsel, Justice Management Division, Department of Justice, to
Ron Jarmin, Director, Census Burean (Dec. 12, 2017) (online at www.documentcloud.org/documents/4340651 -
Text-of-Dec-2017-DO0J-letter-to-Census, himl).
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without adding a citizenship question to the census, and that adding the citizenship question
“would result in higher quality data produced at a lower cost.”**

DOJ officials, acting at the direction of Attorney General Sessions, refused to meet with
the Census Bureau despite multiple requests.”®

Documents produced to the Committee suggest that the White House was engaged on the
citizenship question during this period. In February 2018, Mr. Zadrozny at the White House
sought to arrange a meeting with Mr. Uthmeier from the Department of Commerce, Mr.
Hamilton from DOJ, and others. He wrote that “I am trying to avoid phones on this one.”’ He
also noted, “We need to do this as a meeting because of the sensitivity of the content.”>® Mr.
Hamilton %old the Committee that he did not recall the subject of this meeting or whether it
occurred.”

On March 26, 2018, Secretary Ross officially announced he had made his decision: the
citizenship question would be added to the 2020 Census.®

E. Adding the Citizenship Question Will Harm the Accuracy of the Census

Census experts have strongly and unanimously opposed adding a citizenship question.

On January 19, 2018, the Census Bureau’s Chief Scientist, Dr. John Abowd, wrote to
Secretary Ross that “adding a citizenship question to the 2020 census” 1s “very costly, harms the
quality of the census count, and would use substantially less accurate citizenship status data than
are available from administrative sources.”®!

On March 1, 2018, Dr. Abowd sent a second memorandum to Secretary Ross. This
memo concluded that adding a citizenship question while also using administrative data on
citizenship “would result 1n poorer quality citizenship data” than using administrative data alone

* Email from Ron Jarmin, Acting Director, Census Bureau, to Arthur Gary, General Counsel, Justice
Management Division, Department of Justice (Dec. 22, 2018).

% Committee on Oversight and Reform, Transcribed Interview of John Gore (Mar. 7, 2019).

" Email from John Zadrozny, Special Assistant to the President, The White House, to Gene Hamilton,
Counselor to the Atforney General, Department of Justice (Feb. 26, 2018).

38 Email from John Zadrozny, Special Assistant o the President, The White House, to Gene Hamilton,
Counselor to the Attorney General, Department of Justice (Feb. 21, 2018).

¥ Committee on Oversight and Reform, Transcribed Interview of Gene Hamilton (May 30, 2019).

0 Letter from Secretary Wilbur L. Ross, Jr,, Department of Commerce, to Karen Dunn Kelley, Under
Secretary for Econonic, Department of Comumerce (Mar. 26, 2018) (online at
hitps://apps.apr.org/documents/document html7id=4500011-1-18-Cv-0292 1 -Administrative-
Record#document/p1329/a464493),

5t Memorandum from John Abowd, Chief Scientist, Census Bureau, to Secretary Wilbur L. Ross, Jr.,
Department of Commerce (Jan. 19, 2018) (online at https://apps. npr.org/documents/document himl?id=4500011-1-
18-Cv~02921-Administrative-Record#idocument/p1 289/a428453).
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and would “still have all the negative cost and quality implications” of adding the citizenship
question. %

On January 26, 2018, six former Census Bureau Directors—who served in both
Democratic and Republican administrations—sent a letter to Secretary Ross opposing the
addition of the citizenship question. They wrote:

We strongly believe that adding an untested question on citizenship status at this late
point in the decennial planning process would put the accuracy of the enumeration and
success of the census in all communities at grave risk.®

This concern is not new. Indeed, as early as 1980, the Census Bureau argued that adding
a citizenship question would “inevitably jeopardize the overall accuracy of the population
count.”*

In the memo outlining his decision, Secretary Ross conceded that the “Census Bureau
and many stakeholders expressed concern” that adding a citizenship question “would negatively
impact the response rate for non-citizens” and that a “significantly lower response rate by non-
citizens could reduce the accuracy of the decennial census and increase costs for non-response
follow up (NRFU) operations.”®® However, he claimed that there was a lack of “empirical data”
to quantify the likely impact.

Dr. Abowd, however, estimated that adding the citizenship question would resultin a
decrease in self-response rates of more than 5% among households with at least one noncitizen.*
A subsequent randomized controlled trial found the impact could be even more severe:

5 Memorandum from John Abowd, Chief Scientist, Census Burean, to Secretary Wilbur L. Ross, Jr.,
Department of Commerce (Mar. 1, 2018) (online at https://apps.npr.org/documents/document. himi?id=4300011-1-
18-Cv-0292 1 -Administrative-Record#document/p1321/a451303).

83 Letter from Former Census Bureau Directors, to Secretary Wilbur L. Ross, Ir., Department of Commerce
(Jan. 26, 2018) (online at https://democrats-
oversight house. gov/sites/democrats.oversight. house. gov/files/documents/DOJ%620census %62 Oques¥020request-
Former%20Directors%20%620t0%20Ro0ss. pdf),

% Fed™n for Am. Imumigration Reform v. Klutznick, 486 F. Supp. 564, 568 (D.D.C. 1980) (noting the
Bureau's concern that “Obtaining the cooperation of a suspicious and fearful population would be impossible if the
group being counted perceived any possibility of the information being used against themn. Questions asto
citizenship are particularly sensitive in minority communities and would inevitably trigger hostility, resentment and
refusal 1o cooperate.™).

8 Memorandum from Secretary Wilbur L. Ross, Jr., Department of Commerce, to Karen Dunn Kelley,
Under Secretary for Economic Affairs, Department of Commerce, Reinstatement of a Citizenship Question fo the
2020 Decennial Census Questionnaire {Mar. 26, 2018) (online at www.documentcloud. org/documents/4426785-
conmunerce2018-03-26-2 himi).

5 Memorandum from John Abowd, Chief Scientist, Census Bureau, to Secretary Wilbur L. Ross, Jr.,
Department of Conunerce (Jan. 19, 2018) {online at hitps://apps.npr.org/documents/document himi7id=4500011-1-
18-Cv-02921-Administrative-Record#document/p1289/a4 284 53) {warning that, conservatively, a citizenship
question would reduce response rates for houscholds with at least one noncitizen by 5.1% and increase the costs of
non-response follow up by $27.5 million not including increases in other costs),
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When extrapolated to the general population, our results imply that asking about
citizenship will rediice the number of Hispanics reported in the 2010 Census by
approximately 6.07 million, or around 12.03 percent of the 2010 Hispanic population.®

F. Citizenship Data from the Decennial Census is Not Necessary to Enforce the
Voting Rights Act

DOJ’s request letter contended that “block-level” citizenship data was critical to its
enforcement efforts under Section 2 of the Voting Rights Act and that the data already provided
through the American Community Survey was 