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Strike all after the enacting clause and insert the following:

SECTION 1. SHORT TITLE.
This Act may be cited as the “Protecting the Right to Organize Act of 2019”.
SEC. 2. AMENDMENTS TO THE NATIONAL LABOR RELATIONS ACT.

(a) DEFINITIONS.—

(1) JOINT EMPLOYER.—Section 2(2) of the National Labor Relations Act (29
U.S.C. 152(2)) is amended by adding at the end the following: “Two or more per-
sons shall be employers with respect to an employee if each such person co-
determines or shares control over the employee’s essential terms and conditions
of employment. In determining whether such control exists, the Board or a
court of competent jurisdiction shall consider as relevant direct control and indi-
rect control over such terms and conditions, reserved authority to control such
terms and conditions, and control over such terms and conditions exercised by
a person in fact: Provided, That nothing herein precludes a finding that indirect
or reserved control standing alone can be sufficient given specific facts and cir-
cumstances.”.

(2) EMPLOYEE.—Section 2(3) of the National Labor Relations Act (29 U.S.C.
152(3)) is amended by adding at the end the following: “An individual per-
forming any service shall be considered an employee (except as provided in the
previous sentence) and not an independent contractor, unless—

“(A) the individual is free from control and direction in connection with
the performance of the service, both under the contract for the performance
of service and in fact;

“(B) the service is performed outside the usual course of the business of
the employer; and

“(C) the individual is customarily engaged in an independently estab-
lished trade, occupation, profession, or business of the same nature as that
involved in the service performed.”.

(3) SUPERVISOR.—Section 2(11) of the National Labor Relations Act (29 U.S.C.
152(11)) is amended—

(A) by inserting “and for a majority of the individual’s worktime” after
“interest of the employer”;

(B) by striking “assign,”; and

(C) by striking “or responsibly to direct them,”.

(b) REPORTS.—Section 3(c) of the National Labor Relations Act is amended—

(1) by striking “The Board” and inserting “(1) The Board”; and

(2) by adding at the end the following:

“(2) Effective January 1, 2021, section 3003 of the Federal Reports Elimination
and Sunset Act of 1995 (Public Law 166—44; 31 U.S.C. 1113 note) shall not apply
with respect to reports required under this subsection.

“(3) Each report issued under this subsection shall include no less detail than re-
ports issued by the Board prior to the termination of such reports under section
3003 of the Federal Reports Elimination and Sunset Act of 1995 (Public Law 166—
44; 31 U.S.C. 1113 note).”.

(¢c) APPOINTMENT.—Section 4(a) of the National Labor Relations Act (29 U.S.C.
154(a)) is amended by striking “, or for economic analysis”.

(d) UNFAIR LABOR PRACTICES.—Section 8 of the National Labor Relations Act (29
U.S.C. 158) is amended—

(1) in subsection (a)—

(A) in paragraph (5), by striking the period and inserting “;”; and

(B) by adding at the end the following:

“(6) to promise, threaten, or take any action—

“(A) to permanently replace an employee who participates in a strike as
defined by section 501(2) of the Labor Management Relations Act, 1947 (29
U.S.C. 142(2));

“(B) to discriminate against an employee who is working or has uncondi-
tionally offered to return to work for the employer because the employee
supported or participated in such a strike; or

“(C) to lockout, suspend, or otherwise withold employment from employ-
ees in order to influence the position of such employees or the representa-
tive of such employees in collective bargaining prior to a strike; and

“(7) to communicate or misrepresent to an employee under section 2(3) that
such employee is excluded from the definition of employee under section 2(3).”;

(2) in subsection (b)—

(A) by striking paragraphs (4) and (7);

(B) by redesignating paragraphs (5) and (6) as paragraphs (4) and (5), re-
spectively;
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(C) in paragraph (4), as so redesignated, by striking “affected;” and in-
serting “affected; and”; and

(D) iI:{ paragraph (5), as so redesignated, by striking “; and” and inserting
a period;

(3) in subsection (c), by striking the period at the end and inserting the fol-
lowing: “: Provided, That it shall be an unfair labor practice under subsection
(a)(1) for any employer to require or coerce an employee to attend or participate
in such employer’s campaign activities unrelated to the employee’s job duties,
including activities that are subject to the requirements under section 203(b) of
t}é% (bI;;—,lbor-Management Reporting and Disclosure Act of 1959 (29 U.S.C.
4, .”;

(4) in subsection (d)—

(A) by redesignating paragraphs (1) through (4) as subparagraphs (A)
through (D), respectively;

(B) by striking “For the purposes of this section” and inserting “(1) For
purposes of this section”;

(C) by inserting “and to maintain current wages, hours, and working con-
ditions pending an agreement” after “arising thereunder”;

(D) by inserting “: Provided, That an employer’s duty to collectively bar-
gain shall continue absent decertification of the labor organization following
an election conducted pursuant to section 9” after “making of a concession:”;

(E) by inserting “further” before “, That where there is in effect”;

(F) by striking “The duties imposed” and inserting “(2) The duties im-
posed”;

(G) by striking “by paragraphs (2), (3), and (4)” and inserting “by sub-
paragraphs (B), (C), and (D) of paragraph (1)”;

(H) by striking “section 8(d)(1)” and inserting “paragraph (1)(A)”;

(I) by striking “section 8(d)(3)” and inserting “paragraph (1)(C)” in each
place it appears;

(J) by striking “section 8(d)(4)” and inserting “paragraph (1)(D)”; and

(K) by adding at the end the following:

“(3) Whenever collective bargaining is for the purpose of establishing an initial
collective bargaining agreement following certification or recognition of a labor orga-
nization, the following shall apply:

“(A) Not later than 10 days after receiving a written request for collective bar-
gaining from an individual or labor organization that has been newly recognized
or certified as a representative as defined in section 9(a), or within such further
period as the parties agree upon, the parties shall meet and commence to bar-
gain collectively and shall make every reasonable effort to conclude and sign a
collective bargaining agreement.

“B) If after the expiration of the 90-day period beginning on the date on
which bargaining is commenced, or such additional period as the parties may
agree upon, the parties have failed to reach an agreement, either party may no-
tify the Federal Mediation and Conciliation Service of the existence of a dispute
and request mediation. Whenever such a request is received, it shall be the duty
of the Service promptly to put itself in communication with the parties and to
use its best efforts, by mediation and conciliation, to bring them to agreement.

“(C) If after the expiration of the 30-day period beginning on the date on
which the request for mediation is made under subparagraph (B), or such addi-
tional period as the parties may agree upon, the Service is not able to bring
the parties to agreement by conciliation, the Service shall refer the dispute to
a tripartite arbitration panel established in accordance with such regulations as
may be prescribed by the Service, with one member selected by the labor orga-
nization, one member selected by the employer, and one neutral member mutu-
ally agreed to by the parties. The labor organization and employer must each
select the members of the tripartite arbitration panel within 14 days of the
Service’s referral; if the labor organization or employer fail to do so, the Service
shall designate any members not selected by the labor organization or the em-
ployer. A majority of the tripartite arbitration panel shall render a decision set-
tling the dispute and such decision shall be binding upon the parties for a pe-
riod of two years, unless amended during such period by written consent of the
parties. Such decision shall be based on—

“(1) the employer’s financial status and prospects;

“(i1) the size and type of the employer’s operations and business;

“(iii) the employees’ cost of living;

“(iv) the employees’ ability to sustain themselves, their families, and their
dependents on the wages and benefits they earn from the employer; and

“(v) the wages and benefits other employers in the same business provide
their employees.”;
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(5) by amending subsection (e) to read as follows:

“(e) Notwithstanding chapter 1 of title 9, United States Code (commonly known
as the ‘Federal Arbitration Act’), or any other provision of law, it shall be an unfair
labor practice under subsection (a)(1) for any employer—

“(1) to enter into or attempt to enforce any agreement, express or implied,
whereby prior to a dispute to which the agreement applies, an employee under-
takes or promises not to pursue, bring, join, litigate, or support any kind of
joint, class, or collective claim arising from or relating to the employment of
Euch employee in any forum that, but for such agreement, is of competent juris-

iction;

“(2) to coerce an employee into undertaking or promising not to pursue, bring,
join, litigate, or support any kind of joint, class, or collective claim arising from
or relating to the employment of such employee; or

“(3) to retaliate or threaten to retaliate against an employee for refusing to
undertake or promise not to pursue, bring, join, litigate, or support any kind
of joint, class, or collective claim arising from or relating to the employment of
such employee: Provided, That any agreement that violates this subsection or
results from a violation of this subsection shall be to such extent unenforceable
and void: Provided further, That this subsection shall not apply to any agree-
ment embodied in or expressly permitted by a contract between an employer
and a labor organization.”;

(6) in subsection (g), by striking “clause (B) of the last sentence of section 8(d)
of this Act” and inserting “subsection (d)(2)(B)”; and

(7) by adding at the end the following:

“(h)(1) The Board shall promulgate regulations requiring each employer to post
and maintain, in conspicuous places where notices to employees and applicants for
employment are customarily posted both physically and electronically, a notice set-
ting forth the rights and protections afforded employees under this Act. The Board
shall make available to the public the form and text of such notice. The Board shall
promulgate regulations requiring employers to notify each new employee of the in-
formation contained in the notice described in the preceding two sentences.

“(2) Whenever the Board directs an election under section 9(c) or approves an elec-
tion agreement, the employer of employees in the bargaining unit shall, not later
than two business days after the Board directs such election or approves such elec-
tion agreement, provide a voter list to a labor organization that has petitioned to
represent such employees. Such voter list shall include the names of all employees
in the bargaining unit and such employees’ home addresses, work locations, shifts,
job classifications, and, if available to the employer, personal landline and mobile
telephone numbers, and work and personal email addresses; the voter list must be
provided in a searchable electronic format generally approved by the Board unless
the employer certifies that the employer does not possess the capacity to produce
the list in the required form. Not later than nine months after the date of enact-
ment of the Protecting the Right to Organize Act of 2019, the Board shall promul-
gate regulations implementing the requirements of this paragraph.

“(d) The rights of an employee under section 7 include the right to use electronic
communication devices and systems (including computers, laptops, tablets, internet
access, email, cellular telephones, or other company equipment) of the employer of
such employee to engage in activities protected under section 7 if such employer has
given such employee access to such devices and systems in the course of the work
of such employee, absent a compelling business rationale.”.

(e) REPRESENTATIVES AND ELECTIONS.—Section 9 of the National Labor Relations
Act (29 U.S.C. 159) is amended—

(1) in subsection (¢)—

(A) by amending paragraph (1) to read as follows:

“(1) Whenever a petition shall have been filed, in accordance with such regula-
tions as may be prescribed by the Board, by an employee or group of employees or
any individual or labor organization acting in their behalf alleging that a substan-
tial number of employees (i) wish to be represented for collective bargaining and
that their employer declines to recognize their representative as the representative
defined in section 9(a), or (ii) assert that the individual or labor organization, which
has been certified or is being recognized by their employer as the bargaining rep-
resentative, is no longer a representative as defined in section 9(a), the Board shall
investigate such petition and if it has reasonable cause to believe that a question
of representation affecting commerce exists shall provide for an appropriate hearing
upon due notice. Such hearing may be conducted by an officer or employee of the
regional office, who shall not make any recommendations with respect thereto. If
the Board finds upon the record of such hearing that such a question of representa-
tion exists, it shall direct an election by secret ballot and shall certify the results
thereof. The Board shall find the labor organization’s proposed unit to be appro-
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priate if the employees in the proposed unit share a community of interest, and if
the employees outside the unit do not share an overwhelming community of interest
with employees inside. At the request of the labor organization, the Board shall di-
rect that the election be conducted through certified mail, electronically, at the work
location, or at a location other than one owned or controlled by the employer. No
employer shall have standing as a party or to intervene in any representation pro-
ceeding under this section.”;
(B) in paragraph (3), by striking “an economic strike who are not entitled
to reinstatement” and inserting “a strike”;
(C) by redesignating paragraphs (4) and (5) as paragraphs (6) and (7), re-
spectively;
(D) by inserting after paragraph (3) the following:

“(4) If the Board finds that, in an election under paragraph (1), a majority of the
valid votes cast in a unit appropriate for purposes of collective bargaining have been
cast in favor of representation by the labor organization, the Board shall certify the
labor organization as the representative of the employees in such unit and shall
issue an order requiring the employer of such employees to collectively bargain with
the labor organization in accordance with section 8(d). This order shall be deemed
an order under section 10(c) of this Act, without need for a determination of an un-
fair labor practice.

“(5)(A) If the Board finds that, in an election under paragraph (1), a majority of
the valid votes cast in a unit appropriate for purposes of collective bargaining have
not been cast in favor of representation by the labor organization, the Board shall
dismiss the petition, subject to subparagraphs (B) and (C).

“(B) In any case in which a majority of the valid votes cast in a unit appropriate
for purposes of collective bargaining have not been cast in favor of representation
by the labor organization and the Board determines that the election should be set
aside because the employer has committed a violation of this Act or otherwise inter-
fered with a fair election, and the employer has not demonstrated that the violation
or other interference is unlikely to have affected the outcome of the election, the
Board shall, without ordering a new election, certify the labor organization as the
representative of the employees in such unit and issue an order requiring the em-
ployer to bargain with the labor organization in accordance with section 8(d) if, at
any time during the period beginning one year preceding the date of the commence-
ment of the election and ending on the date upon which the Board makes the deter-
mination of a violation or other interference, a majority of the employees in the bar-
gaining unit have signed authorizations designating the labor organization as their
collective bargaining representative.

“(C) In any case where the Board determines that an election under this para-
graph should be set aside, the Board shall direct a new election with appropriate
additional safeguards necessary to ensure a fair election process, except in cases
where the Board issues a bargaining order under subparagraph (B).”; and

(E) by inserting after paragraph (7), as so redesignated, the following:

“(8) Except under extraordinary circumstances—

“(A) a pre-election hearing under this subsection shall begin not later than
eigélt days after a notice of such hearing is served on the labor organization;
an

“(B) a post-election hearing under this subsection shall begin not later than
14 days after the filing of objections, if any.”; and

(2) in subsection (d), by striking “(e) or” and inserting “(d) or”.

(f) PREVENTION OF UNFAIR LABOR PRACTICES.—Section 10(c) of the National Labor
Relations Act (29 U.S.C. 160(c)) is amended by striking “suffered by him” and in-
serting “suffered by such employee: Provided further, That if the Board finds that
an employer has discriminated against an employee in violation of paragraph (3) or
(4) of section 8(a) or has committed a violation of section 8(a) that results in the
discharge of an employee or other serious economic harm to an employee, the Board
shall award the employee back pay without any reduction (including any reduction
based on the employee’s interim earnings or failure to earn interim earnings), front
pay (when appropriate), consequential damages, and an additional amount as lig-
uidated damages equal to two times the amount of damages awarded: Provided fur-
ther, no relief under this subsection shall be denied on the basis that the employee
is, or was during the time of relevant employment or during the back pay period,
an unauthorized alien as defined in section 274A(h)(3) of the Immigration and Na-
tionality Act (8 U.S.C. 1324a(h)(3)) or any other provision of Federal law relating
to the unlawful employment of aliens”.

(g) ENFORCING COMPLIANCE WITH ORDERS OF THE BOARD.—

(1) IN GENERAL.—Section 10 of the National Labor Relations Act (29 U.S.C.
160) is further amended—

(A) by striking subsection (e);
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(B) by redesignating subsection (d) as subsection (e);
(C) by inserting after subsection (c) the following:

“(d)(1) Each order of the Board shall take effect upon issuance of such order, un-
less otherwise directed by the Board, and shall remain in effect unless modified by
the Board or unless a court of competent jurisdiction issues a superseding order.

“(2) Any person who fails or neglects to obey an order of the Board shall forfeit
and pay to the Board a civil penalty of not more than $10,000 for each violation,
which shall accrue to the United States and may be recovered in a civil action
brought by the Board to the district court of the United States in which the unfair
labor practice or other subject of the order occurred, or in which such person or enti-
ty resides or transacts business. No action by the Board under this paragraph may
be made until 30 days following the issuance of an order. Each separate violation
of such an order shall be a separate offense, except that, in the case of a violation
in which a person fails to obey or neglects to obey a final order of the Board, each
day such failure or neglect continues shall be deemed a separate offense.

“(8) If, after having provided a person or entity with notice and an opportunity
to be heard regarding a civil action under subparagraph (2) for the enforcement of
an order, the court determines that the order was regularly made and duly served,
and that the person or entity is in disobedience of the same, the court shall enforce
obedience to such order by an injunction or other proper process, mandatory or oth-
erwise, to—

“(A) restrain such person or entity or the officers, agents, or representatives
of such person or entity, from further disobedience to such order; or
“(B) enjoin such person or entity, officers, agents, or representatives to obedi-
ence to the same.”;
(D) in subsection (f)—

(i) by striking “proceed in the same manner as in the case of an ap-
plication by the Board under subsection (e) of this section,” and insert-
ing “proceed as provided under paragraph (2) of this subsection”;

(ii) by striking “Any” and inserting the following: “

“(1) Within 30 days of the issuance of an order, any”; and

(ii1) by adding at the end the following:

“(2) No objection that has not been urged before the Board, its member, agent,
or agency shall be considered by a court, unless the failure or neglect to urge such
objection shall be excused because of extraordinary circumstances. The findings of
the Board with respect to questions of fact if supported by substantial evidence on
the record considered as a whole shall be conclusive. If either party shall apply to
the court for leave to adduce additional evidence and shall show to the satisfaction
of the court that such additional evidence is material and that there were reason-
able grounds for the failure to adduce such evidence in the hearing before the
Board, its member, agent, or agency, the court may order such additional evidence
to be taken before the Board, its member, agent, or agency, and to be made a part
of the record. The Board may modify its findings as to the facts, or make new find-
ings, by reason of additional evidence so taken and filed, and it shall file such modi-
fied or new findings, which findings with respect to questions of fact if supported
by substantial evidence on the record considered as a whole shall be conclusive, and
shall file its recommendations, if any, for the modification or setting aside of its
original order. Upon the filing of the record with it the jurisdiction of the court shall
be exclusive and its judgment and decree shall be final, except that the same shall
be subject to review by the appropriate United States court of appeals if application
was made to the district court, and by the Supreme Court of the United States upon
writ of certiorari or certification as provided in section 1254 of title 28, United
States Code.”; and

(E) in subsection (g), by striking “subsection (e) or (f) of this section” and
inserting “subsection (d) or (f)”.

(2) CONFORMING AMENDMENT.—Section 18 of the National Labor Relations

Act (29 U.S.C. 168) is amended by striking “ section 10(e) or (f)” and inserting
“subsection (d) or (f) of section 10”.

(h) INJUNCTIONS AGAINST UNFAIR LABOR PRACTICES INVOLVING DISCHARGE OR
OTHER SERIOUS EcoNOMIC HARM.—Section 10 of the National Labor Relations Act
(29 U.S.C. 160) is amended—

(1) in subsection (j)—
(A) by striking “The Board” and inserting “(1) The Board”; and
(B) by adding at the end the following:

“(2) Notwithstanding subsection (m), whenever it is charged that an employer has
engaged in an unfair labor practice within the meaning of paragraph (1) or (3) of
section 8(a) that significantly interferes with, restrains, or coerces employees in the
exercise of the rights guaranteed under section 7, or involves discharge or other se-
rious economic harm to an employee, the preliminary investigation of such charge
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shall be made forthwith and given priority over all other cases except cases of like
character in the office where it is filed or to which it is referred. If, after such inves-
tigation, the officer or regional attorney to whom the matter may be referred has
reasonable cause to believe such charge is true and that a complaint should issue,
such officer or attorney shall bring a petition for appropriate temporary relief or re-
straining order as set forth in paragraph (1). The district court shall grant the relief
requested unless the court concludes that there is no reasonable likelihood that the
Board will succeed on the merits of the Board’s claim.”; and

(2) by repealing subsections (k) and ().

(i) PENALTIES.—
(1) IN GENERAL.—Section 12 of the National Labor Relations Act (29 U.S.C.
162) is amended—
(A) by striking “SEC. 12. Any person” and inserting the following:

“SEC. 12. PENALTIES.

“(a) VIOLATIONS FOR INTERFERENCE WITH BOARD.—Any person”; and

(B) by adding at the end the following:

“(b) VIOLATIONS FOR POSTING REQUIREMENTS AND VOTER LisT.—If the Board, or
any agent or agency designated by the Board for such purposes, determines that an
employer has violated section 8(h) or regulations issued thereunder, the Board
shall—

“(1) state the findings of fact supporting such determination;

“(2) issue and cause to be served on such employer an order requiring that
such employer comply with section 8(h) or regulations issued thereunder; and

“(3) impose a civil penalty in an amount determined appropriate by the
Board, except that in no case shall the amount of such penalty exceed $500 for
each such violation.

“(c) CIVIL PENALTIES FOR VIOLATIONS.—

“(1) IN GENERAL.—Any employer who commits an unfair labor practice within
the meaning of section 8(a) shall, in addition to any remedy ordered by the
Board, be subject to a civil penalty in an amount not to exceed $50,000 for each
violation, except that, with respect to an unfair labor practice within the mean-
ing of paragraph (3) or (4) of section 8(a) or a violation of section 8(a) that re-
sults in the discharge of an employee or other serious economic harm to an em-
ployee, the Board shall double the amount of such penalty, to an amount not
to exceed $100,000, in any case where the employer has within the preceding
five years committed another such violation.

“(2) CONSIDERATIONS.—In determining the amount of any civil penalty under
this subsection, the Board shall consider—

“(A) the gravity of the unfair labor practice;

“(B) the impact of the unfair labor practice on the charging party, on
other persons seeking to exercise rights guaranteed by this Act, and on the
public interest; and

“(C) the gross income of the employer.

“(3) DIRECTOR AND OFFICER LIABILITY.—If the Board determines, based on the
particular facts and circumstances presented, that a director or officer’s per-
sonal liability is warranted, a civil penalty for a violation described in this sub-
section may also be assessed against any director or officer of the employer who
directed or committed the violation, had established a policy that led to such
a violation, or had actual or constructive knowledge of and the authority to pre-
vent the violation and failed to prevent the violation.

“(d) RigHT TO CIVIL ACTION.—

“(1) IN GENERAL.—Any person who is injured by reason of a violation of para-
graph (1) or (3) of section 8(a) may, after 60 days following the filing of a charge
with the Board alleging an unfair labor practice, bring a civil action in the ap-
propriate district court of the United States against the employer within 90
days after the expiration of the 60-day period or the date the Board notifies the
person that no complaint shall issue, whichever occurs earlier, provided that the
Board has not filed a petition under section 10(j) of this Act prior to the expira-
tion of the 60-day period. No relief under this subsection shall be denied on the
basis that the employee is, or was during the time of relevant employment or
during the back pay period, an unauthorized alien as defined in section
274A(h)(3) of the Immigration and Nationality Act (8 U.S.C. 1324a(h)(3)) or any
other provision of Federal law relating to the unlawful employment of aliens.

“(2) AVAILABLE RELIEF.—Relief granted in an action under paragraph (1) may
include—

“(A) back pay without any reduction, including any reduction based on
the employee’s interim earnings or failure to earn interim earnings;

“(B) front pay (when appropriate);



“(C) consequential damages;

“(D) an additional amount as liquidated damages equal to two times the
cgmulative amount of damages awarded under subparagraphs (A) through
(®H

)“(E) én appropriate cases, punitive damages in accordance with paragraph
4); an

“(F) any other relief authorized by section 706(g) of the Civil Rights Act
of 1964 (42 U.S.C. 2000e—5(g)) or by section 1977A(b) of the Revised Stat-
utes (42 U.S.C. 1981a(b)).

“(3) ATTORNEY’S FEES.—In any civil action under this subsection, the court
may allow the prevailing party a reasonable attorney’s fee (including expert
fees) and other reasonable costs associated with maintaining the action.

“(4) PUNITIVE DAMAGES.—In awarding punitive damages under paragraph
(2)(E), the court shall consider—

“(A) the gravity of the unfair labor practice;

“(B) the impact of the unfair labor practice on the charging party, on
other persons seeking to exercise rights guaranteed by this Act, and on the
public interest; and

“(C) the gross income of the employer.”.

(2) CONFORMING AMENDMENTS.—Section 10(b) of the National Labor Relations
Act (29 U.S.C. 160(b)) is amended—

(A) by striking “six months” and inserting “180 days”; and

(B) by striking “the six-month period” and inserting “the 180-day period”.

(j) LiIMITATIONS.—Section 13 of the National Labor Relations Act (29 U.S.C. 163)
is amended by striking the period at the end and inserting the following: “: Pro-
vided, That the duration, scope, frequency, or intermittence of any strike or strikes
shall not render such strike or strikes unprotected or prohibited.”.

(k) FAIR SHARE AGREEMENTS PERMITTED.—Section 14(b) of the National Labor Re-
lations Act (29 U.S.C. 164(b)) is amended by striking the period at the end and in-
serting the following: “: Provided, That collective bargaining agreements providing
that all employees in a bargaining unit shall contribute fees to a labor organization
for the cost of representation, collective bargaining, contract enforcement, and re-
lated expenditures as a condition of employment shall be valid and enforceable not-
withstanding any State or Territorial law.”.

SEC. 3. CONFORMING AMENDMENTS TO THE LABOR MANAGEMENT RELATIONS ACT, 1947.

The Labor Management Relations Act, 1947 is amended—

(1) in section 213(a) (29 U.S.C. 183(a)), by striking “clause (A) of the last sen-
tence of section 8(d) (which is required by clause (3) of such section 8(d)), or
within 10 days after the notice under clause (B)” and inserting “section
8(d)(2)(A) of the National Labor Relations Act (which is required by section
8(d)(1)(C) of such Act), or within 10 days after the notice under section
8(d)(2)(B) of such Act”; and

(2) by repealing section 303 (29 U.S.C. 187).

SEC. 4. AMENDMENTS TO THE LABOR-MANAGEMENT REPORTING AND DISCLOSURE ACT OF
1959.

Section 203(c) of the Labor-Management Reporting and Disclosure Act of 1959 (29
U.S.C. 433(c)) is amended by striking the period at the end and inserting the fol-
lowing “: Provided, That this subsection shall not exempt from the requirements of
this section any arrangement or part of an arrangement in which a party agrees,
for an object described in subsection (b)(1), to plan or conduct employee meetings;
train supervisors or employer representatives to conduct meetings; coordinate or di-
rect activities of supervisors or employer representatives; establish or facilitate em-
ployee committees; identify employees for disciplinary action, reward, or other tar-
geting; or draft or revise employer personnel policies, speeches, presentations, or
other written, recorded, or electronic communications to be delivered or dissemi-
nated to employees.”.

SEC. 5. AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated such sums as may be necessary to carry
out the provisions of this Act, including any amendments made by this Act.

PURPOSE AND SUMMARY

The purpose of H.R. 2474, the Protecting the Right to Organize
(PRO) Act of 2019, is to strengthen the National Labor Relations
Act (NLRA) to safeguard workers’ full freedom of association and
to remedy longstanding weaknesses that fail to protect workers’
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rights to organize and collectively bargain. These weaknesses have

contributed to the decline of union membership, which in turn has

contributed to wage stagnation and greater income inequality.
Section 7 of the NLRA states:

Employees shall have the right to self-organization, to
form, join, or assist labor organizations, to bargain collec-
tively through representatives of their own choosing, and
to engage in other concerted activities for the purpose of
collective bargaining or other mutual aid or protection, and
shall have the right to refrain from any or all of such ac-
tivities.

However, the statutory remedies for violations of the law are
wholly inadequate. The NLRA does not adequately deter violations
because it cannot authorize civil monetary penalties. Moreover, the
National Labor Relations Board (NLRB), the agency charged with
enforcing rights under the NLRA, cannot enforce its own orders,
and instead must seek enforcement from a United States Court of
Appeals.2

Congress must update the NLRA to protect workers’ rights to or-
ganize, advocate, and collectively bargain, particularly in the face
of a fissuring workplace where employment relationships are “bro-
ken into pieces [and] often shifted to subcontractors, third party
companies, or . . . to individuals who are treated as independent
contractors.” 3 Employers are incentivized to misclassify employees
as independent contractors in order to deny workers NLRA protec-
tions and evade joint employment liability while avoiding or frus-
trating union organizing.# Labor law needs to adapt to ensure that
workers in a fissured workplace can exercise the rights and protec-
tions afforded to them under the NLRA.

Antiunion campaigns by some employers and weak penalties for
unlawful conduct have significantly contributed to a decline in
union membership.5 A well-documented consequence of the decline
in union membership is growing economic inequality in our na-
tion.® According to a recent study, the decline in union membership
accounts for one-third of the rise in wage inequality among men,
and one-fifth among women.” The current unionization rate “is as
low as it was prior to the passage of the National Labor Relations
Act.”8 In fact, only 6.4 percent of private-sector workers are union-

129 U.S.C. §157. The right to form or join a labor union is also an internationally-recognized
human right. Universal Declaration of Human Rights, G.A. Res. 217 (III) A, U.N. Doc. A/RES/
217(III), at 23(4) (Dec. 10, 1948).

229 U.S.C. §160(e).

3David Weil & Tanya Goldman, Labor Standards, the Fissured Workplace, and the On-De-
mand Economy, Perspectives on Work 27 (2016), http://www.fissuredworkplace.net/assets/
Weil Goldman.pdf.

4See Francoise Carre, (IN)dependent Contractor Misclassification 8 (2015), https:/
www.epi.org/files/pdf/87595.pdf; Josh Bivens et al., Econ. Policy Inst., How Today’s Unions Help
Working People 19 (2017), https://www.epi.org/files/pdf/133275.pdf.

5Josh Bivens et al., Econ. Policy Inst., How Today’s Unions Help Working People 18-19
(2017), https://www.epi.org/files/pdf/133275.pdf.

6 Taylor Telford, Income Inequality in America is the Highest It’s Been Since Census Bureau
Started Tracking it, Data Shows, Washington Post (Sept. 26, 2019, 3:57 PM), https:/
www.washingtonpost.com/business/2019/09/26/income-inequality-america-highest-its-been-since-
census-started-tracking-it-data-show/; Josh Bivens et al., Econ. Policy Inst., How Today’s Unions
Help Working People 7 (2017), https://www.epi.org/files/pdf/133275.pdf.

7Bruce Western & Jake Rosenfeld, Unions, Norms, and the Rise in U.S. Wage Inequality, 76
Am. Sociological Rev. 513 (2011).

8 Protecting the Right to Organize: The Need for Labor Law Reform Before the Subcomm. on
Health, Employment, Labor, and Pensions of the H. Comm. on Educ. and Labor, 116th Cong.

Continued
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ized —a steep decline from the 25 percent of private-sector work-
ers who were unionized in 1970s and the over 30 percent of pri-
vate-sector workers who had the benefit of a union in the 1950s.10
However, according to a 2018 Gallup poll, 62 percent of Americans
approve of labor unions,!! and data from a 2018 MIT survey shows
that “nearly half of nonunionized workers would join a union if
given the opportunity.” 12

To close the gap between the aspirations of workers to join a
union and the low rate of union membership, Congress must ad-
dress the full range of deficiencies in the NLRA. The PRO Act is
designed to lessen income inequality and support workers’ funda-
mental right to organize and collectively bargain.

COMMITTEE ACTION
115TH CONGRESS

On December 5, 2017, Congressman Robert C. “Bobby” Scott (D—
VA-3) introduced H.R. 4548, the Workplace Action for a Growing
Economy Act (WAGE Act). The WAGE Act amended the NLRA to:
require backpay and authorize additional liquidated damages equal
to double the amount of backpay to employees who were termi-
nated or experienced serious economic harm resulting from unfair
labor practices, require notice posting of the rights guaranteed to
workers under the NLRA, authorize civil monetary penalties for
violations of the NLRA that result in the discharge of employees
or other serious economic harm, prevent the misclassification of
employees as supervisors or independent contractors, and stream-
line the process for reaching initial collective bargaining agree-
ments. H.R. 4548 was referred to the House Committee on Edu-
cation and the Workforce. No further action was taken on the bill.

On October 19, 2018, Congressman Scott (VA) introduced H.R.
6080, the Workers’ Freedom to Negotiate Act of 2018. H.R. 6080
amended the NLRA to: make backpay without reduction available
as a remedy to employees who were terminated or experienced seri-
ous economic harm resulting from unfair labor practices, require
notice posting of the rights guaranteed under the NLRA, authorize
civil monetary penalties for unfair labor practices that result in the
discharge of an employee or serious economic harm, prevent the
misclassification of employees as independent contractors or super-
visors, prevent employers from avoiding their bargaining obliga-
tions as joint employers under the NLRA, protect workers’ right to
engage in strike and boycott activity, allow workers to bring civil
actions against employers for labor law violations in federal court,
and require bidders seeking federal contracts over $500,000 to dis-
close administrative merit determinations of labor law violations.

(2019) (Testimony of Jake Rosenfeld, Professor of Sociology at Washington University, St. Louis,
at 1) (reprinted as Serial 116— 11) available at https://edlabor.house. gov/lmo/medla/doc/
RosenfeldTestimony032619.pdf [hereinafter Rosenfeld Testimony].

9 Bureau of Labor Statistics, Table 3. Union Affiliation of Employed Wage and Salary Workers
by Occupation and Industry, Econ News Release (Jan. 18, 2019), https:/www.bls.gov/
news.release/union2.t03.htm.

10 Josh Bivens et al., Econ. Policy Inst., How Today’s Unions Help Working People 2 (2017),
https:/www.epi. org/ﬁles/pdf/ 133275.pdf.

111,ydia Saad, Labor Union Approval Steady at 15-Year High, Gallup (Aug. 30, 2018), https:/
news.gallup. com/poll/241679/13b0r-un10n approval-steady-year-high.aspx.

12Thomas Kochan et al., Who Wants to Join a Union? A Growing Number of Americans, MIT
Mgmt. Blog (Sept. 2, 2018) https://gcgj.mit.edu/whats-new/blog/who-wants-join-union-growing-
number-americans.
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H.R. 6080 was referred to the Committee on Education and the
Workforce and the Committee on Oversight and Government Re-
form. No further action was taken on the bill.

116TH CONGRESS

On March 26, 2019, the Health, Employment, Labor, and Pen-
sions Subcommittee (HELP Subcommittee) of the House Committee
on Education and Labor (Committee) held a hearing entitled “Pro-
tecting Workers’ Right to Organize: The Need for Labor Law Re-
form” (hereinafter March 26th Hearing). The witnesses were: Jake
Rosenfeld, Professor of Sociology at Washington University, St.
Louis, MO; Cynthia Harper, Former Lamination Specialist at
Fuyao Glass, Englewood, OH; Glenn Taubman, Staff Attorney for
the National Right to Work Foundation, Springfield, VA; and,
Devki K. Virk, Member of Bredhoff & Kaiser, PLLC, Washington,
DC. During the hearing, members and witnesses identified the eco-
nomic consequences of declining union membership, the inadequacy
of deterrents for employer violations of the NLRA, and legislative
solutions that would strengthen the rights set forth in the law.

On May 2, 2019, Congressman Scott (VA) introduced H.R. 2474,
the Protecting the Right to Organize Act of 2019 (PRO Act). H.R.
2474 amends the NLRA to: require backpay without reduction as
a remedy to employees who were terminated or experienced serious
economic harm resulting from unfair labor practices, require a no-
tice posting of workers’ rights under the NLRA; authorize civil
monetary penalties for violations of workers’ rights under the
NLRA; guarantee workers free and fair representation elections;
prevent misclassification of employees as independent contractors
and supervisors; prevent employers from evading their duties as
joint employers under the NLRA; protect workers’ First Amend-
ment rights; allow workers to bring civil actions against employers
for labor law violations in federal court; and, provide a mechanism
for reaching a first collective bargaining agreement. The PRO Act
was referred to the Committee.

On May 8, 2019, the HELP Subcommittee held a legislative
hearing entitled “Protecting the Right to Organize Act: Deterring
Unfair Labor Practices” (hereinafter May 8th Hearing). The wit-
nesses were: Richard Trumka, President of the AFL-CIO, Wash-
ington, DC; Jim Staus, Former Supply Clerk at University of Pitts-
burgh Medical Center, Pittsburgh, PA; Philip Miscimarra, Partner
at Morgan, Lewis & Bockius LLP, Washington, DC; and, Mark
Pearce, Executive Director of the Workers’ Rights Institute at
Georgetown University Law School and former Chairman of the
NLRB, Washington, DC. During the hearing, members and wit-
nesses explored the consequences of the NLRA’s weak enforcement
scheme, the impacts of lacking penalties for employer interference
with worker organizing, the NLRB’s inability to enforce its own or-
ders, and the remedies contained in the PRO Act.

On July 25, 2019, the HELP Subcommittee held a legislative
hearing entitled “Protecting the Right to Organize Act: Modernizing
America’s Labor Laws” (hereinafter July 25th Hearing). The wit-
nesses were: Charlotte Garden, Associate Professor and Co-Asso-
ciate Dean for Research and Faculty Development at the Seattle
University School of Law, Seattle, WA; Josue Alvarez, Truck Driver
for XPO Logistics, Bell Gardens, CA; G. Roger King, Senior Labor
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and Employment Counsel at the HR Policy Association, Wash-
ington, DC; and, Richard F. Griffin, Jr., Of Counsel at Bredhoff &
Kaiser, PLLC, and former Member and General Counsel of the
NLRB, Washington, DC. During the hearing, members and wit-
nesses examined the problems caused by misclassification of em-
ployees as independent contractors or supervisors, the NLRB’s ef-
forts to narrow the joint employer standard, and undue restrictions
on workers’ First Amendment right to strike or engage in peaceful
picketing activity.

On September 25, 2019, the Committee met for a full committee
markup of H.R. 2474. The Committee considered as base text an
amendment in the nature of a substitute (ANS) offered by Chair-
man Scott (VA). The ANS incorporated H.R. 2474 with the fol-
lowing modifications:

¢ A reinstatement of the NLRB’s responsibility to submit an-
nual reports to Congress summarizing significant case activi-
ties and operations.

e A protection for good faith collective bargaining to prevent
employers from declaring an impasse in bargaining and unilat-
erally implementing new terms or conditions of employment.

e A prohibition on unilateral employer withdrawal of union
recognition without a decertification election.

e A 14-day time limit within which labor organizations and
employers select members of tripartite arbitration panels dur-
ing first contract negotiations.

e A clarification that the NLRB’s representation election
procedures require employers to provide unions with employee
contact information in a searchable electronic format.

e Protections for employee concerted activity that occurs via
workplace email or other employer-provided electronic commu-
nication systems on non-working time, unless the employer has
a compelling business rationale to prevent such use.

e A requirement that the NLRB find proposed bargaining
units appropriate when labor organizations demonstrate that
the employees in the bargaining unit share a community of in-
terest. However, the NLRB is not required to find proposed
bargaining units appropriate when there is a determination
that excluded employees share an overwhelming community
interest with the petitioned for unit of employees.

The following four amendments to the ANS were offered and
adopted during the markup:

e Congresswoman Frederica Wilson (D-FL-24) offered an
amendment to specify that an employer violates the NLRA by
misclassifying an employee as anything other than an em-
ployee under the NLRA. The amendment was adopted by a
vote of 25 ayes to 21 nays.

e Congressman Andy Levin (D-MI-9) offered an amendment
to permit union representation elections to be conducted either
electronically, through certified mail, at the employer’s prem-
ises, or at a location other than one owned or controlled by the
employer. The amendment was adopted by a vote of 27 ayes
to 21 nays.

e Congressman Josh Harder (D—-CA-10) offered an amend-
ment to broaden the enforcement provisions in the PRO Act by
authorizing civil monetary penalties for all violations of Section
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8(a) of the NLRA. The amendment was adopted by a vote of
27 ayes to 21 nays.

e Congresswoman Lori Trahan (D-MA-3) offered an amend-
ment to prohibit offensive lockouts by making it an unfair
labor practice for an employer to lockout, suspend, or otherwise
withhold employment from employees in order to influence the
position of such employees or their union in collective bar-
gaining prior to a strike. The amendment was adopted by a
vote of 27 ayes to 21 nays.

The following 31 amendments to the ANS were offered, but not
adopted during the markup:

e Congressman Rick Allen (R-GA-12) offered an amend-
ment to strike the provision in the ANS that protects the right
of unions and employers to negotiate fair share fees notwith-
standing any state laws. The amendment was defeated by a
vote of 21 ayes to 27 nays.

e Congressman Allen offered an amendment to allow em-
ployees to revoke their union dues authorization at any time,
rather than during prescribed time periods. The amendment
was defeated by a vote of 21 ayes to 27 nays.

e Congressman Glenn Thompson (R-PA-15) offered an
amendment to require that the notice of employees’ rights and
protections included in the ANS must include information on
opting out of paying dues for labor organizations’ political ac-
tivities and on opting out of all dues payment in states that
prohibit fair share requirements. The amendment was defeated
by a vote of 21 ayes to 27 nays.

e Congressman Phil Roe (R-TN-1) offered an amendment to
prohibit employers from recognizing unions on the basis of ma-
jority support in the form of card check. The amendment was
defeated by a vote of 21 ayes to 27 nays.

e Congressman Roe offered an amendment to require man-
datory union recertification elections when turnover or mergers
occur that impact over 50% of the bargaining unit. The amend-
ment was defeated by a vote of 21 ayes to 27 nays.

e Congressman Roe offered an amendment to allow individ-
uals who are not union members and are covered by a collec-
tive bargaining agreement to vote on collective bargaining
agreements, strikes, or participation in a multiemployer pen-
sion plan. The amendment was defeated by a vote of 21 ayes
to 27 nays.

e Congressman Jim Banks (R-IN-3) offered an amendment
to require employees prove their legal status in order to vote
in a union representation election. The amendment was de-
feated by a vote of 21 ayes to 27 nays.

e Congressman Dusty Johnson (R—-SD-At Large) offered an
amendment to allow employers to avoid collective bargaining
over raises that are not specified in a collective bargaining
agreement. The amendment was defeated by a vote of 21 ayes
to 27 nays.

e Congressman Daniel Meuser (R-PA-9) offered an amend-
ment to establish an unfair labor practice for labor organiza-
tions that fail to protect personal information received during
an organizing drive or to use such information for any matter
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other than a representation proceeding. The amendment was
defeated by a vote of 21 ayes to 27 nays.

e Congressman William Timmons (R-SC—4) offered an
amendment to authorize civil penalties against unions for vio-
lations of the secondary boycott prohibitions under current law.
The amendment was defeated by a vote of 21 ayes to 27 nays.

e Congressman James Comer (R—-KY-1) offered an amend-
ment to strike the language repealing Section 8(b)(4) of the
NLRA (covering secondary boycotts) from the ANS. The
amendment was defeated by a vote of 21 ayes to 27 nays.

e Congressman Fred Keller (R-PA-12) offered an amend-
ment to strike the language repealing Section 8(b)(4) and
8(b)(7) of the NLRA (covering secondary boycotts and recog-
nitional picketing) from the ANS. The amendment was de-
feated by a vote of 21 ayes to 27 nays.

e Congresswoman Elise Stefanik (R-NY-21) offered an
amendment to strike the definition of an independent con-
tractor from the ANS. The amendment was defeated by a vote
of 21-27.

e Congressman Steve Watkins (R-KS-2) offered an amend-
ment to prevent an arbitration panel’s decision regarding a
first collective bargaining agreement from being based on a re-
quirement that employees in the bargaining unit participate in
a multiemployer pension plan. The amendment was defeated
by a vote of 21 ayes to 27 nays.

e Congressman Tim Walberg (R-MI-7) offered an amend-
ment to delay union pre-election hearings for at least 14 days.
The amendment was defeated by a vote of 21 ayes to 27 nays.

e Congressman Walberg offered an amendment to require
notice accompanying union authorization cards declaring the
purpose and disclosure of dues and fees. The amendment was
defeated by a vote of 21 ayes to 27 nays.

e Congressman Walberg offered an amendment to prevent
human trafficking provisions from being taken into account for
purposes of determining joint employer status. The amendment
was defeated by a vote of 21 ayes to 27 nays.

e Congressman Bradley Byrne (R-AL-1) offered an amend-
ment to narrow the joint employer standard in the ANS. The
amendment was defeated by a vote of 21 ayes to 27 nays.

e Congressman Byrne offered an amendment to prevent the
imposition of corporate social responsibility requirements on
third parties from being used as evidence of a joint employer
relationship. The amendment was defeated by a vote of 21 ayes
to 27 nays.

e Congressman Lloyd Smucker (R-PA-11) offered an
amendment to expand civil monetary penalty provisions in the
ANS so that they apply to labor organizations. The amendment
was defeated by a vote of 21 ayes to 26 nays.

e Congressman Smucker offered an amendment to prohibit
unions from preventing workers, regardless of membership sta-
tus in the union, from working during a strike. The amend-
ment was defeated by a vote of 21 ayes to 26 nays.

e Congressman Smucker offered an amendment to require
employees to provide 35-day advance approval of any union ex-
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penditure for a purpose other than collective bargaining. The
amendment was defeated by a vote of 21 ayes to 26 nays.

e Congressman Brett Guthrie (R-KY-2) offered an amend-
ment to strike the provision in the ANS that ends employer
status as a party in representation cases. The amendment was
defeated by a vote of 21 ayes to 26 nays.

e Congressman Mark Walker (R-NC—6) offered an amend-
ment to strike the provision in the ANS that clarifies the types
of persuader activity that must be disclosed under the Labor-
Management Reporting and Disclosure Act of 1959 (LMRDA).
The amendment was defeated by a vote of 21 ayes to 26 nays.

e Congressman Russ Fulcher (R-ID-21) offered an amend-
ment to permit employees in a union, who have been volun-
tarily recognized by their employer, to petition for a decertifica-
tion election within a 45-day window after recognition and
eliminate the need for the NLRB to fully investigate and adju-
dicate an unfair labor practice charge before conducting a de-
certification election. The amendment was defeated by a vote
of 21 ayes to 26 nays.

e Congresswoman Virginia Foxx (R-NC-5), Ranking Mem-
ber of the Committee, offered an amendment to establish that
an employee’s violent conduct is a violation of the NLRA, pre-
vent reinstatement of any violent employee and end union rec-
ognition based on the violent conduct of an employee, and au-
thorize the NLRB to seek injunctions against labor organiza-
tions that directly engage in or encourage violence. The amend-
ment was defeated by a vote of 21 ayes to 26 nays.

¢ Ranking Member Foxx offered an amendment to limit the
voter contact information that unions receive from an employer
before a representation election to only one form of contact for
each employee. The amendment was defeated by a vote of 21
ayes to 26 nays.

¢ Ranking Member Foxx offered an amendment to require
collective bargaining over the full scope of health benefits, not-
withstanding any other provision of law. The amendment was
defeated by a vote of 21 ayes to 26 nays.

¢ Ranking Member Foxx offered an amendment to strike
provisions of the ANS that provide mediation and arbitration
to ensure the employer and union conclude a first collective
bargaining agreement. The amendment was defeated by a vote
of 21 ayes to 26 nays.

¢ Ranking Member Foxx offered an amendment to mandate
that unions file additional annual financial reports regarding
trusts such as training funds, strike funds, and apprenticeship
program budgets with the U.S. Department of Labor as well as
create whistleblower protections covering employees of labor
unions. The amendment was defeated by a vote of 21 ayes to
26 nays.

¢ Ranking Member Foxx offered an amendment to rename
the bill. The amendment was defeated by voice vote.

The Committee voted to favorably report H.R. 2474, as amended,
to the House of Representatives by a vote of 26 ayes to 21 nays.
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COMMITTEE VIEWS

The Committee is committed to protecting employees’ funda-
mental rights to freedom of association and collective bargaining.
The PRO Act deters violations of these rights by authorizing civil
monetary penalties, simplifying the enforcement of remedies, and
bolstering transparency. Moreover, the PRO Act prevents employ-
ers from evading their obligations under the NLRA, eliminates pro-
hibitions on employees’ First Amendment rights, and safeguards
employees’ right to engage in concerted activity.

UNIONS ARE ESSENTIAL FOR A THRIVING MIDDLE CLASS

Once a union is elected by a majority of employees, or voluntarily
recognized by an employer on the basis of a showing of majority
support for the union, workers have the right to negotiate for bet-
ter terms and conditions of employment. Through this process of
collective bargaining, unions can secure gains including wage in-
creases, healthcare and retirement benefits, increased workplace
safety, predictable work schedules, and protections against dis-
crimination.13

A worker covered by a collective bargaining agreement earns an
average of 13.2 percent more in wages than a peer in the same sec-
tor who has similar experience, education, and occupational classi-
fication in a non-union workplace.1* Workers covered by a union
contract are more than four times as likely to have a defined ben-
efit pension than nonunion workers,'®> and private sector workers
covered by a union contract are 28 percent more likely to be offered
health insurance through their employer.16

Data show that union membership helps to narrow the racial
wealth gap.l” Union members of color have almost five times the
median wealth of their non-union counterparts.1® Moreover, union
representation benefits all workers regardless of race by ensuring
}hat they have job stability and other critical employment bene-
its.19

Unions nearly close the gender wage gap. As Dr. Rosenfeld testi-
fied at the March 26th Hearing, “collective bargaining agreements
often include many key tools proven to reduce wage inequality be-
tween men and women. They standardize wage rates, promote pay
transparency, and provide workers who feel they have been un-
fairly treated with procedures to file formal complaints.”20 Union
contracts ensure equal pay for the same job classification and se-

13 See generally Josh Bivens et al., Econ. Policy Inst., How Today’s Unions Help Working Peo-
ple (2017), https:/www.epi.org/files/pdf/133275.pdf.
14]d.

15 Bureau of Labor Statistics, Retirement Benefits: Access, Participation, and Take-Up Rates,
Employee Benefits Survey (Mar. 2018), https:/www.bls.gov/ncs/ebs/benefits/2018/ownership/civil-
ian/table02a.htm.

16 Bureau of Labor Statistics, Medical Care Benefits: Access, Participation, and Take-Up Rates,
Econ. News Release (Mar. 2018), https:/www.bls.gov/ncs/ebs/benefits/2018/ownership/private/
table09a.htm.

17 Christian E. Weller and David Madland, Union Membership Narrows the Racial Wealth
Gap for Families of Color, Center for American Progress (Sept. 4, 2018, 8:00 AM), https:/
www.americanprogress.org/issues/economy/reports/2018/09/04/454781/union-membership-nar-
rows-racial-wealth-gap-families-color/.

ISId

1974,

20 Rosenfeld Testimony at 5 (citing Elise Gould & Celine McNicholas, Unions Help Narrow the
Gender Wage Gap, Econ. Policy Inst. (Apr. 3, 2017), https:/www.epi.org/blog/unions-help-narrow-
the-gender-wage-gap/.
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niority regardless of gender.2! For women represented by unions,
average hourly wages are 9.2 percent higher than for nonunionized
women who have comparable characteristics.22

THE DECLINE OF UNION MEMBERSHIP HAS BEEN A MAJOR CAUSE OF
WAGE STAGNATION AND INCOME INEQUALITY

Despite the benefits of union membership, union density has fall-
en from 33.2 percent of the workforce in 1956 to 10.5 percent in
2018.23 This decline in union density has contributed to over 40
years of wage stagnation. Hourly wages for the typical worker grew
in lockstep with productivity between the end of World War II and
1979, increasing by more than 90 percent.2¢4 Since 1979, however,
wages have only grown by 11.6 percent, adjusting for inflation,
while workers’ productivity has increased by 69.6 percent.25

Loss of union density has also contributed to wage stagnation for
non-union workers, as non-union employers faced less pressure to
increase wages to match those in unionized workplaces. At the
March 26th Hearing, Dr. Rosenfeld testified about research he con-
ducted in 2016, which revealed that the wages of non-union men
would be more than $50 higher per week, adjusting for inflation,
if unions today remained as strong as they were in the late
1970s.26

The decline in union membership also widened income inequal-
ity.27 If workers are not able to collectively bargain, then they are
unable to negotiate for a fair share of the wealth they create. As
the chart below from the Economic Policy Institute demonstrates,
while union density steadily declined from 25.4 percent in 1979 to
11.1 percent in 2015, the share of income in the United States re-
ceived by the wealthiest 10 percent of Americans increased from
32.3 percent to 47.8 percent during that same period.28

21EKlise Gould & Celine McNicholas, Unions Help Narrow the Gender Wage Gap, Econ. Policy
Inst. (Apr. 3, 2017), https:/www.epi.org/blog/unions-help-narrow-the-gender-wage-gap/.

22 Josh Bivens et al., Econ. Policy Inst., How Today’s Unions Help Working People 11 (2017),
https://www.epi.org/files/pdf/133275.pdf.

23]d.; Bureau of Labor Statistics, Union Membership (Annual), News Release (Jan. 19, 2018),
https://www.bls.gov/news.release/union2.htm.

24THE PRODUCTIVITY-PAY GAP, Econ. Policy Inst., https:/www.epi.org/productivity-pay-gap/
(last visited Dec. 4, 2019) (updated July 2019).

25]d.

26 Rosenfeld Testimony at 2 (citing Jake Rosenfeld et al., Econ. Policy Inst., Union Decline
Lowers Wages of Nonunion Workers 12 (2016), https://www.epi.org/files/pdf/112811.pdf).

27Bruce Western and Jake Rosenfeld, Unions, Norms, and the Rise in U.S. Wage Inequality,
76 Am. Sociological Rev. 513 (2011).

28 Josh Bivens et al., Econ. Policy Inst., How Today’s Unions Help Working People 11-12
(2017), https://www.epi.org/files/pdf/133275.pdf.
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Union Membership and Income Inequality
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WEAK LABOR LAWS AND INTENSIFIED EMPLOYER OPPOSITION ARE
MAJOR CAUSES OF THE DECLINE IN UNION MEMBERSHIP

The low rate of union membership is not a product of worker
choice; survey results show that just under half of all non-union
workers would join a union if they had the opportunity to do so0.2°
The gap between workers’ desire to form a union and their ability
to do so is largely attributable to the NLRA’s failure to deter em-
ployers from violating their employees’ rights to organize and bar-

ain.30

A 2009 study on employer conduct during union elections found
that, in 96 percent of elections, employers conducted anti-union
campaigns during representation elections that consisted “of
threats, interrogation, surveillance, harassment, coercion, and re-
taliation.” 31 That study found that employers threatened to close
the plant in 57 percent of representation elections, and that em-
ployers threatened to cut wages in 47 percent of union representa-
tion elections.32 The study also found that 90 percent of employers
forced their employees to attend captive audience meetings—man-
datory anti-union meetings—prior to a representation election, and
77 percent had supervisors conduct one-on-one meetings with work-
ers where the employees were threatened and/or interrogated about
their union activity.33 To make matters worse, the law does not
prohibit employers from requiring employees to attend such meet-

29 Thomas Kochan et al., Who Wants to Join a Union? A Growing Number of Americans, MIT
Mgmt. Blog (Sept. 2, 2018), https:/gcgj.mit.edu/whats-new/blog/who-wants-join-union-growing-
number-americans.

30 At the March 26th Hearing, Dr. Rosenfeld rebutted the claim that automation and outsourc-
ing have been major causes of the decline in union density; he did so by comparing the dramatic
decline in union membership across industries, noting that the decline has been equally great
in industries like transportation and construction, which have not been greatly affected by auto-
mation and outsourcing. Rosenfeld Testimony at 5-6.

31Kate Bronfenbrenner, Econ. Policy Inst., No Holds Barred: The Intensification of Employer
Opposition to Organizing 9—10 (2009), https:/www.epi.org/files/page/-/pdf/bp235.pdf.

321d

3314, at 12.
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ings,34 except in the 24 hours immediately preceding the election.35
The error in this policy is that captive audience meetings are just
as coercive at any time before an election as they are the day be-
fore.36

Despite the frequent use of intimidation tactics against employ-
ees, unions only reported 40 percent of cases of illegal behavior to
the NLRB because the administrative process is “fraught with
delays and risks to the worker, with extremely limited penalties for
the employer, even in the most extreme cases.” 37 Such tactics, cou-
pled with the firing of union supporters during elections, effectively
stymie employees’ right to choose a union in an environment free
of coercion.

At the March 26th Hearing, Ms. Virk testified about how the
NLRA fails to deter employers from violating the law:

The NLRB investigates hundreds of charges of illegal firings
and retaliation each year. In fiscal year 2018, the NLRB ob-
tained 1,270 reinstatement orders from employers for workers
who were illegally fired for exercising their rights under labor
law, and the NLRB collected $54 million in back pay for work-
ers.38 But because there are no significant monetary penalties
against employers who illegally fire workers—only the back
pay that the employer would have been paying the worker all
along, minus any wages the worker did or could have earned
in the meantime—employers just keep on firing workers when
they try to organize a union.3°

Taken together, employer antiunion tactics and the NLRA’s defi-
ciencies actually have the effect of incentivizing employers to com-
mit unfair labor practices. As Mr. Pearce explained at the May 8th
Hearing:

The employer can take full advantage of violating the law
with minimum repercussions. You terminate an individual . . .
and kill the organizing drive. You could possibly put the back-
pay owed to that individual in a low interest savings account
and, by the time there is a determination that you have to pay,
and you subtract the interim earnings from that, you have
made money on your wrongdoing.40

34J.P. Stevens & Co., 219 NLRB 850, 854 (1974).

35 Peerless Plywood Co., 107 NLRB 427 (1953) (ruling that captive audience speeches are un-
lawful if they occur within 24 hours of the election).

36 See Tumka Testimony at 3; see also Michael M. Oswalt, The Content of Coercion, 52 U.C.
Davis L. Rev. 1585, 1626 (2019) (noting that, when the NLRB provided a rationale for prohib-
iting captive audience meetings 24 hours before an election, the NLRB never explained “why
a thirty-six, forty-eight, or even fifty-six hour cooling-off period would not have been psychically
better”).

37Kate Bronfenbrenner, Econ. Policy Inst., No Holds Barred: The Intensification of Employer
Opposition to Organizing 3 (2009), https:/www.epi.org/files/page/-/pdf/bp235.pdf.

38NLRB, FY 2018 Performance and Accountability Report 15 (2018), https://www.nlrb.gov/
sites/default/files/attachments/basic-page/node-1674/nlrbpar2018508.pdf.

39 Protecting Workers’ Right to Organize: The Need for Labor Law Reform Before the Subcomm.
on Health, Employment, Labor, and Pensions of the H. Comm. on Educ. and Labor, 116th Cong.
(2019) (written testimony of Devki Virk, Member at Bredhoff & Kaiser, PLLC, at 10-11) (re-
printed as Serial 116-11) [Hereinafter Virk Testimony].

40 Subcomm. on Health, Employment, Labor, and Pensions of the H. Comm. on Educ. and
Labor, Protecting the Right to Organize Act: Deterring Unfair Labor Practices, YouTube (May
8, 2019), https://www.youtube.com/watch?v=ns7zq9WLwvs (answer of Mr. Pearce at 1:28:26).
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THE PRO ACT WOULD DETER EMPLOYERS FROM VIOLATING WORKERS'’
RIGHT TO ORGANIZE

Congress Must Amend the NLRA to Provide for Civil Penalties and
Meaningful Remedies for Violations

The NLRA’s weaknesses are contrary to the statute’s explicit
purpose of “encouraging the practice and procedure of collective
bargaining” and “protecting the exercise by workers of full freedom
of association.” 41 As Mr. Pearce explained at the May 8th Hearing,
Section 10(c) of the NLRA limits remedies for an unfair labor prac-
tice to a cease-and-desist order, a notice posting, and, in the event
of an unlawful termination, reinstatement with backpay.42 Because
the NLRB is only empowered to award backpay, employers can
commit serious violations of the NLRA—such as threats, rules in
the employee handbook that prohibit protected concerted activity,
or surface bargaining with no intent to reach an agreement—and
avoid paying any monetary amount because the violation did not
directly cause an individual monetary harm.43 The NLRA is so
weak that, in particularly egregious cases, the NLRB’s “extraor-
dinary” remedy is not a monetary penalty, but an order for the em-
ployer to read the notice aloud to the employees.44

In this sense, the NLRA is unlike other federal labor and em-
ployment laws. For example, an employee may receive compen-
satory and punitive damages for a violation of Title VII of the Civil
Rights Act of 1964,45 and employees under the Fair Labor Stand-
ards Act (FLSA) can recover liquidated damages in addition to un-
paid minimum wages and overtime.46

Further undermining the NLRA’s remedies is that the NLRB
must reduce any backpay award by the amount of income the em-
ployee has earned while their case is pending before the NLRB. At
the May 8th Hearing, Mr. Staus testified as to how this negatively
impacted his case, where the NLRB found that University of Pitts-
burg Medical Center unlawfully fired him for union organizing:

Although the federal government twice found that UPMC
wrongly fired me, six years later I still haven’t returned to
work at UPMC and I still haven’t seen a penny of back-pay.
In fact, under current law, everything I earn since I was fired
is deducted from what UPMC owes me. By trying to provide
for my family at another job, I am working off UPMC’s debt.47

The PRO Act resolves these defects by awarding monetary pen-
alties of up to $50,000 for any unfair labor practice, which is deter-

4129 U.S.C. §151.

42 Protecting the Right to Organize Act: Deterring Unfair Labor Practices Before the Subcomm.
on Health, Employment, Labor, and Pensions of the H. Comm. on Educ. and Labor, 116th Cong.
(2019) (written testimony of Mark Gaston Pearce, Executive Director of the Workers’ Rights In-
stitute at Georgetown University Law Center, at 2) [Hereinafter Pearce Testimonyl; see also 29
U.S.C.§160(c).

43Virk Testimony at 11, 19.

44 [shikawa Gasket Am., Inc., 337 NLRB 176, 176 (2001) (declining to require employer to read
notice where employer violated NLRA by discharging employee for union activities, decreasing
an annual bonus because of union activity, soliciting an employee to surveil employees’ union
activities, and requiring an employee to sign a separation agreement where the employee waives
their right to engage in protected activities in exchange for a settlement payment); see also Virk
Testimony at 11.

45 Pearce Testimony at 2; see also 42 U.S.C. § 1981a(a)(1).

46 Pearce Testimony at 2; see also 29 U.S.C. §216.

47 Protecting the Right to Organize Act: Deterring Unfair Labor Practices Before the Subcomm.
on Health, Employment, Labor, and Pensions of the H. Comm. on Educ. and Labor, 116th Cong.
(2019) (written testimony of Jim Staus, at 3).
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mined based upon the gravity of the unfair labor practice, the im-
pact of the violation, and the gross income of the employer. The
NLRB must double this penalty if the violation involves an employ-
ee’s discharge or serious economic harm and if the employer com-
mitted another such violation within the preceding five years. To
further deter employers from retaliating against employees, the
PRO Act awards backpay plus an amount equal to two times the
backpay award, without any reduction for interim earnings.

The NLRB Must Be Able to Enforce Its Own Orders

The NLRB is further limited by weaknesses in its own adminis-
trative procedure. For example, as early as 1969, the Administra-
tive Conference of the United States (ACUS) observed that the
NLRB is unlike other federal enforcement agencies in that its or-
ders are not self-enforcing.4® Instead, an employer can simply
refuse to obey the order, requiring the NLRB to apply for enforce-
ment from a United States Court of Appeals, which further delays
remedies for an employee.4® ACUS concluded that this procedure
“serves no useful purpose but operates to delay the effectiveness of
NLRB orders and impose unnecessary costs on the Board.” 50

Fifty years after ACUS recommended that the NLRB should be
authorized to issue self-enforcing orders similar to those of other
federal agencies, the PRO Act implements that recommendation.
The ACUS report points to the Federal Trade Commission as a
model.51 Under the PRO Act, NLRB orders would be effective upon
issuance, and the PRO Act allows the aggrieved party 30 days to
petition for review from a United States Court of Appeals.

Workers Must Be Able to Secure Temporary Reinstatement for the
Duration of Their NLRB Proceedings

Despite the fact that employees confront lengthy delays in secur-
ing reinstatement and backpay, the NLRB “sparingly” uses its au-
thority to seek court injunctions for temporary reinstatement when
an employer fires workers for union organizing.’2 As Mr. Pearce
explained at the May 8th Hearing, “In fiscal year 2018, the Board
only authorized 22 injunctions . . . By contrast, during my years
as Chairman, the Board authorized an average of 43 injunctions
per year.”53 Although the NLRA’s stated purpose is to protect em-
ployees’ freedom of association,?* the NLRB is not mandated to
seek an injunction requiring temporary reinstatement while the
employee’s case is pending, but it must do so if an employer alleges
that a union engages in unlawful secondary activity or recog-

48 Judicial Enforcement of Orders of the National Labor Relations Board, Administrative Con-
ference of the United States, https:/www.acus.gov/recommendation/judicial-enforcement-orders-
national-labor-relations-board (last visited Dec. 4, 2019) (recommendation No. 69-2, published
on October 22, 1969).

4929 U.S.C. §160(e).

50 Judicial Enforcement of Orders of the National Labor Relations Board Administrative Con-
ference of the United States, https:/www.acus.gov/recommendation/judicial-enforcement-orders-
national-labor-relations-board2 (last visited Dec. 4, 2019) (recommendation No. 69-2, at 238,
published on October 22, 1969).

51]d; see also 15 U.S.C. §45(1) (establishing penalties for violation of an order by the Federal
Trade Commission). The PRO Act also adopts enforcement provisions that govern the Federal
Communications Commission. See 47 U.S.C. §401(b).

ziiﬁarce Testimony at 6; see also 29 U.S.C. § 160()).

5429 U.S.C. §151.
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nitional picketing.55 This disparity in the treatment of workers
lacks a reasoned basis.

NLRB enforcement proceedings often continue for years after the
employee is fired and may have found other work, and they almost
always conclude long after an organizing drive is over. As Ms. Virk
noted in her written testimony: “The Board’s remedies are . . . in-
effective deterrents . . . practically, as employees never get to see
an unlawfully fired employee made whole by returning to the work-
place at a time when it still matters for an organizing drive.” 56

The PRO Act requires the NLRB’s General Counsel to seek in-
junctive relief whenever an employee suffers a violation of the
NLRA involving discharge of other serious economic harm. As Mr.
Griffin explained at the July 25th Hearing, “These provisions will
make the Board much more capable of addressing unfair labor
practice violations quickly and effectively, and will strengthen the
Board’s hand in settlement negotiations as well.” 57

Workers Need a Private Right of Action if the NLRB Does Not Offer
Recourse

The PRO Act also authorizes a private right of action in in-
stances where the NLRB’s General Counsel fails to prosecute an
employee’s unfair labor practice charge. Under current law, the
General Counsel has exclusive discretion whether to prosecute a
violation,?® and, if they decline to prosecute, then the employee al-
leging a violation has no recourse whatsoever.?® Under the PRO
Act, if an employee files an unfair labor practice charge with the
NLRB alleging discharge or serious economic harm, they may take
their claim to federal district court if the General Counsel does not
pursue an injunction to protect them within 60 days. This avenue
for recourse strikes a balance between the NLRB’s expertise in
matters of labor relations, to which courts should defer, and the
employee’s right to due process if they do not receive recourse from
the agency.

THE PRO ACT WOULD SAFEGUARD FREE AND FAIR UNION
REPRESENTATION ELECTIONS

The NLRA Provides Employers Imbalanced Power to Shape Union
Representation Elections, and They Are Not Even on the Ballot

Union representation elections under current law are fraught
with opportunities for employers to chill the environment against
employees’ right to exercise “full freedom of association.”6? Elec-

55 Compare id. §160(j) (permitting the NLRB’s General Counsel to seek injunctive relief for
the duration of a proceeding) with id. § 160(1) (requiring the General Counsel to seek injunctive
relief against a union charged with violating Section 8(b)(4), Section 8(e), or Section 8(b)(7) of
the NLRA).

56 Virk Testimony at 11.

57 Protecting the Right to Organize Act: Modernizing America’s Labor Laws Before the
Subcomm. on Health, Employment, Labor, and Pensions of the H. Comm. on Educ. and Labor,
116th Cong. (2019) (written testimony of Richard Griffin, Member of Bredhoff & Kaiser PLLC,
at 12-13) [Hereinafter Griffin Testimony].

58 Under the current Administration, this discretion has been used in an increasingly partisan
way. For example, the current General Counsel, Peter Robb, has dismissed employees’ charges
against employers at a far greater rate than his predecessur leaving those employees without
opportunities for recourse. Robert Iafolla, Top Trump Labor Lawyer Seeking Pro-Union Findings
to Overturn, Bloomberg Law (May 2, 2019 6:30 AM) https://news.bloomberglaw.com/daily-labor-
report/trumps-top-labor-lawyer-seeking-pro-1abor-ﬁndings-to-oveﬁurn-1.

5929 U.S.C. §153(d).

6029 U.S.C. §151.
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tions are typically conducted on the employer’s premises, even if
the employer campaigns against the union, holds captive audience
meetings, or requires employees to submit to one-on-one meetings
with supervisors about union organizing.61 The PRO Act remedies
this problem by requiring the NLRB to conduct the election elec-
tronically, by mail ballot, or at a neutral location at the request of
the union.

The PRO Act undermines employers’ disproportionate power over
union representation elections by specifying that an employer com-
mits an unfair labor practice when it holds a captive audience
meeting and forces employees to listen to antiunion speech.62 Criti-
cism that this provision “would eliminate the right of employers
. . . to express opinions regarding union representation issues” is
false.63 As Mr. Trumka explained to the Committee in a supple-
mental statement after the May 8th Hearing, this provision pro-
hibits employers from requiring or coercing employees into listen-
ing to employer speech, rather than the expression of any views.64
Indeed, the Supreme Court has recognized that “no one has a right
to press even good’ ideas on an unwilling recipient.”6> The PRO
Act does not prohibit meetings that are truly voluntary.

Unnecessary procedural delays have historically enabled employ-
ers to have more time to campaign against the union through law-
ful or unlawful means.6 In 2014, the NLRB streamlined many of
its representation election procedures to prevent unnecessary
delays, such as by requiring that the pre-election hearing occur no
later than eight days after the notice of a hearing.6” The PRO Act
codifies the timelines in the 2014 Election Rule.

NLRB procedures have long allowed employers to participate as
a party in union representation cases—even though the NLRA does
not grant employers this right. This policy undermines employees’
freedom of association: employers are never on the ballot, and only
the unions are. Section 9 of the NLRA requires that, once a union
files a petition for an election, the NLRB must determine, “in order
to assure to employees the fullest freedom in exercising the rights
guaranteed by this Act, the unit appropriate for the purposes of col-
lective bargaining.” 68 Section 9 also requires the NLRB to hold a

61 Kate Bronfenbrenner, Econ. Policy Inst., No Holds Barred: The Intensification of Employer
Opposition to Organizing 12 (2009), https:/www.epi.org/files/page/-/pdf/bp235.pdf.

62 Subcomm. on Health, Employment, Labor, and Pensions of the H. Comm. on Educ. and
Labor, Protecting the Right to Organize Act: Deterring Unfair Labor Practices, YouTube (May
8, 2019), https:/ /www.youtube.com [ watch?v=ns7zq9WLwvs (answer of Mr. Pearce at 2:31:11)
(explaining how the PRO Act would allow employees to choose not to participate in an employ-
er’s campaign against the union, including through meetings, through ride-alongs where an
agent of the employer sits next to an employee-driver urging them to oppose the union, through
new technology, or through other methods).

63 Protecting the Right to Organize Act: Deterring Unfair Labor Practices Before the Subcomm.
on Health, Employment, Labor, and Pensions of the H. Comm. on Educ. and Labor, 116th Cong.
(2019) (written testimony of Philip A. Miscimarra, Partner at Morgan Lewis & Bockius LLP,
at 7).

64 Protecting the Right to Organize Act: Deterring Unfair Labor Practices Before the Subcomm.
on Health, Employment, Labor, and Pensions of the H. Comm. on Educ. and Labor, 116th Cong.
(2019) (supplemental statement of Richard L. Trumka, President of the AFL—CIO).

65]d. (quoting Rowan v. United States Post Office Dept., 397 U.S. 728, 738 (1970)); see also
Frisby v. Schultz, 487 U.S. 474, 487 (“The First Amendment permits the government to prohibit
offens}ilve speech as intrusive when the captive’ audience cannot avoid the objectionable
speech.”).

66 Kate Bronfenbrenner, Econ. Policy Inst., No Holds Barred: The Intensification of Employer
Opposition to Organizing 12 (2009), https://www.epi.org/files/page/-/pdf/bp235.pdf.

67 Representation Case Procedures, 79 Fed. Reg. 74307 (Dec. 15, 2014) (codified at 29 C.F.R.
pts. 101-03).

6829 U.S.C. §159(b).
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hearing prior to directing an election.®® In the legislative history of
the NLRA, Congress did not contemplate giving employers stand-
ing as parties in representation procedures, because these proce-
dures are investigative, not adversarial, in nature.??

As a result of NLRB procedures developed after the passage of
the NLRA, when a union files a petition for a representation elec-
tion, the employer has standing as a party to litigate issues prior
to and after the election. These issues include the scope of the bar-
gaining unit and whether certain ballots should be excluded from
the tally of votes.”! This remains true today.72

Although the NLRB has acquiesced to standing in representation
cases, courts do not consider employers as having any due process
right to litigate representation issues before the NLRB. “Board su-
pervision and Board investigation with no provision for a hearing
on employer complaints would be perfectly consistent with due
process for employers.”73 When the U.S. Chamber of Commerce
challenged the NLRB’s 2014 Election Rule, the United States Dis-
trict Court for the District of Columbia rejected the challenge and
found that employers have no due process rights to be heard in
NLRB representation procedures.4

Under the Railway Labor Act,’> which covers employees in the
airline and railway industries, employers have no standing as par-
ties before the National Mediation Board (NMB). The Supreme
Court explicitly blessed this denial of employer standing, noting
that the NMB has sole discretion to permit employers to litigate
representation issues.?’é

As Mr. Trumka explained at the May 8th Hearing, granting em-
ployers party status “is like Canada trying to influence your elec-
tion because it is involved in trade negotiations with the U.S.” 77
In order to prevent employers from exploiting NLRB representation
proceedings, the PRO Act removes employers’ standing as parties

691d. §159(c).

701 Legislative History of the National Labor Relations Act, 1425-26 (1949) (from Hearings
before the Senate Committee on Education and Labor from March 11th—14th , 1935, 74th Con-
gress on S. 1958).

71Craig Becker, Democracy in the Workplace: Union Representation Elections and Federal
Labor Law, 77 Minn. L. Rev. 495, 506-24 (1993) (detailing how NLRB procedures evolved to
provide employers party standing in representation procedures).

7229 C.F.R. §102.1(h).

7 NLRB v. ARA Services, Inc., 717 F.2d 57, 67 (3d Cir. 1983); see also American Cable &
Radio Corp. v. Douds, 111 F. Supp. 482, 485 (S.D.N.Y. 1952) (“Since [the employees] are to
choose their representative unhindered by the employer, [the employer] is at most a nominal
party to the proceeding. Of course the employer has an obvious ultimate interest in who the
collective bargaining representative is to be . . . But it has no such immediate legal interest
in as to authorize its appearance, as a matter of right, clothed with all the armor of due process

74 Chamber of Commerce v. NLRB, 118 F. Supp. 3d 171, 202 (D.D.C. 2015) (internal citations
omitted) (“A procedural due process violation occurs when an official deprives an individual of
a liberty or property interest without providing appropriate procedural protections. And as the
Chamber conceded during oral argument, the Chamber plaintiffs were unable to direct the
Court to any case that identifies a due process interest in what takes place during a representa-
tion election proceeding.”).

7545 U.S.C. §151.

76 Brotherhood of Railway Clerks v. Assoc. for the Benefit of Non-Contract Employees, 380 U.S.
650, 666—67 (1965) (“Whether and to what extent carriers will be permitted to present their
views on craft or class questions is a matter that the Act leaves solely in the discretion of the
Board . . . [W]hile the Board’s investigation and resolution of a dispute in one craft or class
rather than another might impose some additional burden upon the [employer], we cannot say
that the latter’s interest rises to a status which requires the full panoply of procedural protec-
tions.”).

77 Protecting the Right to Organize Act: Deterring Unfair Labor Practices Before the Subcomm.
On Health, Employment, Labor, and Pensions of the H. Comm. On Education and Labor, 116th
Cong. (2019) (written testimony of Richard L. Trumka, President of the AFL-CIO, at 5) [Herein-
after Trumka Testimony].
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to representation elections. Doing so returns representation pro-
ceedings to their original purpose of being investigative, rather
than adversarial, in nature.

One consequence of granting employers the right to participate
in representation proceedings is that doing so empowers them to
gerrymander union representation elections. When the NLRB de-
termines whether a unit of employees is appropriate for union rep-
resentation and collective bargaining, its traditional analysis exam-
ined whether the employees in the unit share a community of in-
terest,’”® and the NLRB can add other employees into the bar-
gaining unit only if they share an “overwhelming community of in-
terest” such that there “is no legitimate basis upon which to ex-
clude certain employees from it.”79 The NLRB’s 2011 Specialty
Healthcare decision clarified this standard, and eight U.S. Courts
of Appeals upheld the decision as articulating longstanding prece-
dent.80 However, on December 15, 2017, the NLRB overturned the
“overwhelming community of interest” standard 8! and replaced it
with a standard where the NLRB will only exclude the addition of
other employees if the union can prove that the proposed unit’s em-
ployees share distinct interests from those outside the unit.82 This
departure allows employers to gerrymander union elections by liti-
gating to require additional employees be included in the unit, even
though the added employees have never expressed interest in join-
ing the union. The PRO Act requires that, in the NLRB’s deter-
mination of whether a bargaining unit is appropriate, it must apply
the test articulated in Specialty Healthcare.

Employees Must Be Able to Have the Opportunity to Communicate
with Each Other During Organizing Campaigns

Since the NLRB’s Excelsior Underwear decision over 60 years
ago,83 the NLRB has required employers to provide a list of em-
ployee names and home addresses prior to a representation elec-
tion. The reason for this mandate is to address the problem where
only one side—the employer—has the opportunity to communicate
by mail with all workers prior to the election, and the union does
not have an equivalent ability to respond. The employer, unlike the
union, is also free to contact employees one-on-one in the work-
place. Given the employer’s advantages in contacting employees
during a union election, the voter registration list attempts to level
the playing field.

The NLRB’s 2014 Election Rule updated what contact informa-
tion employers must provide a union before an election to include,
in addition to employees’ names and home addresses, their work lo-

78 Specialty Healthcare, 357 NLRB 934 (2011) (identifying factors including similarity of
wages, hours, terms and conditions of work, supervision, whether the workers are organized into
a separate department, whether the workers have distinct skills and training, and interchange
with other employees), enforced sub nom. Kindred Nursing Centers East, LLC v. NLRB, 727
F.3d 552 (6th Cir. 2013).

9]d. at 944.

80 Rhino Northwest, LLC v. NLRB, 867 F.3d 95, 101-02 (D.C. Cir. 2017); Macy’s Inc. v. NLRB,
824 F.3d 557, 567 (5th Cir. 2016); Constellation Brands, Inc. v. NLRB, 842 F.3d 784, 792 (2d
Cir. 2016); FedEx Freight, Inc. v. NLRB, 839 F.3 636, 639 (7th Cir. 2016); NLRB v. FedEx
Freight, Inc., 832 F.3d 432, 442 (3d Cir. 2016); Nestle Dreyer’s Ice Cream Co. v. NLRB, 821 F.3d
489, 500 (4th Cir. 2016); FedEx Freight, Inc. v. NLRB, 816 F.3d 515, 523 (8th Cir. 2016), reh’s
and reh’g en banc denied (May 26, 2016); Kindred Nursing Centers East, LLC, 727 F.3d 552,
561 (6th Cir. 2013).

81 PCC Structurals, Inc., 365 NLRB No. 160 (2017).

82 Boeing Co., 368 NLRB No. 67 (2019).

83156 NLRB 1236 (1966).
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cations, shifts, job classifications, available personal email address-
es, and available home and cell phone numbers. The PRO Act codi-
fies this update to representation election procedures. Although Re-
publicans alleged at the July 25th Hearing that this would enable
unions to harass employees,3* nothing supports this claim. In fact,
the NLRB informed the Committee on February 15, 2018, that no
union has ever been alleged to have abused information in the
voter registration list since the 2014 Election Rule was enacted.8>

Remedies for Employer Interference in Elections Must be Strength-
ened

The NLRB’s representation process is further hampered by its
limited remedies in the event of employer interference. In the most
serious instances, the NLRB may issue a Gissel order requiring
that the employer bargain with the union when the employer has
committed unfair labor practices that have made the holding of a
fair rerun election unlikely or have undermined the union’s major-
ity support.8¢ However, employers can appeal these bargaining or-
ders, thus extending the process for years and ultimately denying
their employees their right to form a union. Moreover, employers
who engage in these dilatory tactics do not face fines and are not
required to pay employees for any monetary losses, even after a re-
viewing court upholds the Gissel order.87

The PRO Act reforms this precedent by requiring that, when a
labor organization loses a representation election where it pre-
viously had majority support, and when the employer committed a
violation of the NLRA or otherwise interfered with the election, the
NLRB shall presume that the employer’s conduct affected the elec-
tion outcome. Unless the employer rebuts that presumption, the
NLRB must certify the union and order the employer to bargain.
This will deter employers from unlawfully interfering in elections.
If an employer commits an unfair labor practice before an election,
the PRO Act is clear that the employer can be subject to both the
NLRB’s procedures for remedying unfair labor practices and the
NLRB’s consideration on whether to issue a bargaining order.

Employers Should Not Cease Recognition of a Union Without a De-
certification Election

Under current law, even though an employer can require an elec-
tion in order for the union to be certified, the employer can with-
draw recognition of a union without an election.®8 The NLRB em-
braced this asymmetry on July 3, 2019, when it held that an em-
ployer may withdraw recognition from a union regardless of wheth-

84 Subcomm. on Health, Employment, Labor, and Pensions of the H. Comm. on Educ. and
Labor, Protecting the Right to Organize Act: Modernizing America’s Labor Laws, YouTube (July
25, 2019), https://www.youtube.com/watch?v=UA3vxNxKi c (exchange between Rep. Foxx and
Mr. King at 58:04).

85 Letter from Marvin Kaplan, Chairman, NLRB, and Peter Robb, General Counsel, NLRB to
Pat Murray, Senator, Robert C. “Bobby” Scott (VA), Congressman, Kilili Sablan, Congressman,
and Donald Norcross, Congressman (Feb. 15, 2018) (on file with addressee), available at https://
edlabor.house.gov/imo/media/doc/2.15.2018%20-%20NLRB%20Response%20t0%20Congress%20-
%202014%20Election%20Rule%20Data.pdf; Subcomm. on Health, Employment, Labor, and Pen-
sions of the H. Comm. on Education and Labor, Protecting the Right to Organize Act: Deterring
Unfair  Labor  Practices,  YouTube (May 8, 2019),  https://www.youtube.com/
watch?v=ns7zq9WLwvs (exchange between Ms. Hayes and Mr. Trumka at 2:28:56).

86 NLRB v. Gissel Packing Co., Inc., 395 U.S. 575, 611-18 (1969).

87Kate Bronfenbrenner, Econ. Policy Inst., No Holds Barred: The Intensification of Employer
Opposition to Organizing 18 (2009), https:/www.epi.org/files/page/-/pdf/bp235.pdf.

88 Johnson Controls, Inc., 368 NLRB No. 20 (2019).
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er the union has the support of a majority of workers at the time
of withdrawal.®® Under this new standard, an employer may an-
nounce that it will withdraw recognition of a union within 90 days
prior to the expiration of a collective bargaining agreement based
on evidence that the union has lost majority support, such as sig-
natures in a petition, and may suspend bargaining for the new
agreement. Such an announcement would force the union to file for
a new representation election within 45 days in order to regain rec-
ognition, and it would not prevent the employer from withdrawing
recognition of the union at the expiration of the agreement if the
election is not scheduled before then, even if the union has evi-
dence of majority support at the close of the agreement.

This new standard permits an employer to withdraw recognition
of the union before an election occurs, even if the union can dem-
onstrate majority support before the election. The PRO Act rem-
edies this problem by specifying that an employer’s duty to bargain
continues unless employees decertify the union in an election.

THE PRO ACT WOULD SAFEGUARD THE RIGHT TO COLLECTIVELY
BARGAIN

Even when workers manage to win voluntary recognition of their
union, or certification by the NLRB, the victory often proves hol-
low. For workers, the purpose of organizing is to negotiate and fi-
nalize a collective bargaining agreement with the employer. How-
ever, in almost half of all elections where a union is certified as the
bargaining representative, a union is unable to conclude a first con-
tract with an employer within one year of the election.?°

Under existing law, the Federal Mediation and Conciliation Serv-
ice (FMCS) may proffer mediation and conciliation services upon its
own motion or upon request of one or more of the parties to the
dispute, whenever it believes that the dispute threatens a substan-
tial interruption to commerce. The NLRA currently does not pro-
vide for the use of binding arbitration to resolve disputes. When an
employer bargains in bad faith or otherwise unlawfully refuses to
bargain, the NLRA’s sole remedy is an order from the NLRB to di-
rect the party to resume good faith bargaining.

The PRO Act helps establish a bargaining relationship, and pro-
vide for more meaningful good faith bargaining when negotiating
the first collective bargaining agreement. It would do so in several
steps. First, the employer and the union would have 90 days to
bargain, after which either the union or the employer can request
mediation services from FMCS. If the employer and union fail to
reach an agreement through mediation after 30 days, or for a
longer period as the employer and union may agree, either the
union or the employer may request an arbitration panel. The selec-
tion of the arbitration panel would allow the employer and union
to each select one arbitrator, and a third, neutral member would
be appointed by agreement of the two parties. To protect good faith
collective bargaining and address situations where an employer de-
clares an impasse and unilaterally implements its preferred terms

89]d.

90 Kate Bronfenbrenner, Econ. Policy Inst., No Holds Barred: The Intensification of Employer
Opposition to Organizing 3 (2009), https:/www.epi.org/files/page/-/pdf/bp235.pdf; see also Pearce
Testimony at 8.
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and conditions of employment,®l the PRO Act requires employers
to maintain the stafus quo ante pending an agreement with the
union.

THE PRO ACT WOULD FACILITATE TRANSPARENCY IN LABOR-
MANAGEMENT RELATIONS

Employees Deserve to Know Their Rights

Many employees are not aware of their rights under the NLRA,
or that the NLRA’s protections extend beyond union organizing and
collective bargaining. The NLRA also protects the right to engage
in other “concerted activities for the purpose of . . . mutual aid or
protection.” 92 Protected activity encompasses two or more employ-
ees’ acting together to improve their terms and conditions of em-
ployment with or without a union, such as advocating for a raise
or a sexual harassment policy. As Mr. Griffin explained at the July
25th Hearing, “[elmployees who are unaware of their rights are not
in a position to enforce them, and employers who are ignorant of
employee rights are not in a position to conform their conduct to
what the law requires.” 93

In 2011, citing research demonstrating employees’ lack of aware-
ness of their rights, the NLRB promulgated a regulation requiring
employers to post and maintain a notice detailing employees’ rights
under the NLRA.94¢ However, two United States Courts of Appeals
vacated the rule on the grounds that the NLRB lacked specific stat-
utory authority to promulgate the notice posting rule and enforce
it.95 Other federal employment laws require employers to post no-
tices of employee rights.?¢ By codifying the 2011 rulemaking, the
PRO Act would ensure that employees and employers are aware of
their rights, would prevent violations, and would help the NLRB
more effectively redress injustices.97

Congressional Oversight Requires the Restoration of the NLRB’s Re-
porting Requirements

For the NLRB’s entire history until 2009, it submitted annual re-
ports to Congress containing a detailed breakdown of its
casehandling, as required by Section 3 of the NLRA.98 The NLRB
ended this practice after Congress discontinued numerous agency
reporting requirements.?® Because much of the data in these an-
nual reports cannot be found anywhere else, the PRO Act restores
these requirements. Such information is necessary for Congress to
conduct oversight into whether the NLRB is fulfilling the purposes

91 CalMat Co., 331 NLRB 1084, 1097 (2000) (“[Alfter bargaining to an impasse an employer
does not violate the Act by making unilateral changes that are reasonably comprehended within
his preimpasse proposals.”) (internal citations omitted).

9229 U.S.C.§157.

93 Griffin Testimony at 5.

94 Notification of Employee Rights Under the National Labor Relations Act, 76 Fed. Reg.
54006 (Aug. 30, 2011) (to be codified at 29 C.F.R. 104).

95 Chamber of Commerce v. NLRB, 721 F.3d 152 (4th Cir. 2013); Nat'l Ass’n of Mfrs. v. NLRB,
717 F.3d 947 (D.C. Cir. 2013).

96 Title VII of the Civil Rights Act of 1964, 42 U.S.C.§2000e-10; Age Discrimination in Em-
ployment Act, 29 U.S.C.§627; Occupational Safety and Health Act, 29 U.S.C.§657(c)(1); Ameri-
cans with Disabilities Act, 42 U.S.C.§12115; Family and Medical Leave Act, 29 U.S.C.§2619;
29 C.F.R. 516.4 (U.S. Department of Labor Regulation requiring notice posting of rights under
the FLSA).

97 Pearce Testimony at 8.

9829 U.SC. 153(c).

99 Federal Reports Elimination and Sunset Act of 1995, Pub. L. No. 166-44, 109 Stat. 707;
31 U.S.C.§1113.
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of the NLRA.100 In cases where a Member of the NLRB has a con-
flict of interest in a precedent-setting case, this data can also aid
Congress in understanding how the NLRB’s handling of cases is af-
fected by Members’ conflicts of interest, due to the reports’ detailed
data on adjudication.101

Labor Law Must Shed Light on the Anti-Union Persuader Industry

Section 203 of the LMRDA requires employers to disclose to the
U.S. Department of Labor (DOL) arrangements in which a consult-
ant “undertakes activities where an object thereof, directly or indi-
rectly, is to persuade employees” regarding the exercise of their
right to organize.102 Similarly, consultants must disclose their ar-
rangements to DOL.193 The LMRDA exempts employers and con-
sultants from reporting requirements when consultants merely give
employers “advice.” 194 Although the statute does not define the
term “advice,” the DOL has read the LMRDA’s exemption of “ad-
vice” activities so broadly as to exclude all indirect persuader ac-
tivities.105

Studies show that employers hire union avoidance persuaders to
consult them in up to 87 percent of union elections.196 Although
these consultants engage in considerable indirect persuasion—in-
cluding producing anti-union literature, writing speeches for cap-
tive audience meetings, and identifying employees for discipline or
reward—DOL’s interpretation shields all of these antiunion ex-
penditures from disclosure.

On March 24, 2016, DOL promulgated the Persuader Rule to fi-
nally close this loophole.197 As Mr. Griffin explained in response to
a Question for the Record after the July 25th Hearing, closing this
loophole provides employees with important information regarding
their employers’ activities and spending during an organizing cam-
paign.198 Nevertheless, DOL rescinded the rule on August 17,
2018.109

The PRO Act codifies the Persuader Rule by specifying that the
LMRDA cannot exempt arrangements between an employer and a
consultant for the consultant to plan or conduct employee meetings,
train supervisors, coordinate activities, establish employee commit-

100 Letter from Robert C. “Bobby” Scott (VA), Congressman, and Frederica Wilson, Congress-
woman, to Peter Robb, General Counsel, NLRB (Aug. 12, 2019) (on file with author) available
at https://src.bna.com/KAt? ga=2.239243715.1351935645.1572188739-123486428.1563191824 (re-
questing data on the General Counsel’s processing of unfair labor practice cases).

101 See, e.g., Memorandum from David P. Berry, National Labor Relations Board Inspector
General, Notification of a Serious and Flagrant Problem and/or Deficiency in the Board’s Admin-
istration of its Deliberative Process and the National Labor Relations Act with Respect to the
Deliberation of a Particular Matter, (Feb. 9, 2018) available at https://www.nlrb.gov/sites/de-
fault/files/attachments/basic-page/node-5976/

OIG%20Report%20Regarding%20Hy Brand%20Deliberations.pdf (detailing effect of Member
William Emanuel’s conflict of interest on case adjudication and a decision to seek remand of
a decision pending review).

10229 U.S.C. §433(a).

1031d. §433(b).

1041d. §433(c).

105 Memorandum from Charles Donohue, Solicitor of Labor, regarding “modification of Position
Regarding Advice’ under Section 203(c)” of the LMRDA to John L. Holcombe, Commissioner,
(Feb. 19, 1962).

106 Pdersuader Rule, 81 Fed. Reg. 15924, 12933 n.10 (Mar. 24, 2016).

107I .

108 Protecting the Right to Organize Act: Modernizing America’s Labor Laws Before the
Subcomm. On Health, Employment, Labor, and Pensions of the H. Comm. On Educ. and Labor,
116th Cong. (2019) (answers to questions for the record by Richard Griffin, Member of Bredhoff
& Kaiser PLLC).

10983 Fed. Reg. 33826 (Aug. 17, 2018).
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tees, identify employees for discipline or reward, or draft the em-
ployer’s messaging on union organizing. This reform would foster
transparency and inform employees about how their employer
spends money in response to union organizing.110 Republicans erro-
neously contended at the May 8th Hearing that this provision
would require the reporting of communications otherwise protected
by attorney-client privilege.lll However, as noted in a letter Mr.
Griffin submitted in response to a Question for the Record after the
July 25th Hearing, which was signed by over 500 attorneys (includ-
ing 244 members of the American Bar Association), nothing in the
Persuader Rule required the reporting of privileged information or
legal advice.112 The same is true of the PRO Act.

THE PRO ACT PREVENTS EMPLOYERS FROM AVOIDING THEIR LEGAL
RESPONSIBILITIES UNDER THE NLRA

The Definition of Employee Requires Clarification

The NLRA only protects workers’ rights to organize and collec-
tively bargain if those workers are employees and not independent
contractors.113 Employers seeking to avoid union organizing have
an incentive to misclassify their employees as independent contrac-
tors. This problem is increasingly pervasive with the rise of ride-
sharing,114 but is also common in many industries including truck-
ing, entertainment, and construction.115 In 2015, a study by the
Economic Policy Institute concluded that “between 10 and 20 per-
cent of employers misclassify at least one worker as an inde-
pendent contractor.” 116

Under the Trump Administration, the NLRB further enables em-
ployers to misclassify employees as independent contractors in
order to evade their obligations under the NLRA. The question of
whether a worker is an employee or an independent contractor has
historically been governed by the common law as articulated in the
Restatement (Second) of Agency, which involves weighing 10 non-
exhaustive factors.117 In the NLRB’s SuperShuttle decision on Jan-

110 Protecting the Right to Organize Act: Deterring Unfair Labor Practices Before the Subcomm.
on Health, Employment, Labor, and Pensions of the H. Comm. on Educ. and Labor, 116th Cong.
(2019) (answers to questions for the record by Richard L. Trumka, President of the AFL—CIO).

111 Subcomm. on Health, Employment, Labor, and Pensions of the H. Comm. on Educ. and
Labor, Protecting the Right to Organize Act: Deterring Unfair Labor Practices, YouTube (July
25, 2019), https://www.youtube.com/watch?v=UA3vxNxKi ¢ (question and answer between Mr.
Taylor and Mr. Miscimarra at 2:17:08).

112 etter from Labor Attorneys to John Kline, Congressman, and Robert C. Bobby Scott (VA),
Congressman (May 17, 2017) (on file with addressee).

11329 U.S.C. §152(3) see also Annual Reports, NLRB https:/www.nlrb.gov/reports/nlrb-per-
formance-reports/annual-reports (last visited Dec. 4, 2019).

114 Michael Hitzik, Uber and Lyft Try to Blunt a "Court Ruling that their Drivers are Employ-
ees, Los Angeles Times (July 11, 2019, 7:13 AM), https://www.latimes.com/business/hiltzik/la-fi-
hiltzik-uber-lyft-dynamex-20190711-story.html.

115 Francoise Carre, Econ. Policy Inst., (In)dependent Contractor Misclassification 1 (2015),
https:/(/1WWW.epi‘org/ﬁles/pdf/87595.pdf.

1161 A

117 See FedEx Home Delivery v. NLRB, 849 F.3d 1123, 1125 (D.C. Cir. 2017) (“The Restate-
ment (Second) of Agency provides a non-exhaustive list of ten factors to consider in deciding
whether a worker is an independent contractor: (1) the extent of control the employer has over
the work; (2) whether the worker is engaged in a distinct occupation or business; (3) whether
the kind of occupation is usually done under the direction of the employer or by a specialist
without supervision; (4) the skill required in the particular occupation; (5) whether the employer
or worker supplies the instrumentalities, tools, and the place of work for the person doing the
work; (6) the length of time for which the person is employed; (7) whether the employer pays
by the time or by the job; (8) whether the worker’s work is a part of the regular business of
the employer; (9) whether the employer and worker believe they are creating an employer-em-
ployee drelationship; and (10) whether the employer is or is not in business.”) (internal citations
omitted)
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uary 25, 2019, it held that it would apply those 10 factors “through
the prism” of whether the worker has “entrepreneurial oppor-
tunity.” 118 In doing so, the NLRB interpreted entrepreneurial op-
portunity so loosely that it denied SuperShuttle drivers employee
status—and thus protection under the NLRA—even though those
drivers were subject to non-compete clauses that prohibited them
from driving for any of SuperShuttle’s competitors.

As Professor Garden explained to the Committee at the July 25th
Hearing, “the Board’s experience over the last several decades has
proven that [the common law factors] are an inadequate method of
determining which workers will be protected by labor law. The fac-
tors are simply too indeterminate, and the reality in turn allows
gamesmanship by employers.” 119

To prevent misclassification of employees as independent con-
tractors, the PRO Act codifies the ABC test, which considers any
worker to be an employee unless three conditions are met:

(A) the individual is free from control and direction in con-
nection with the performance of the service, both under the
contract for the performance of service and in fact;

(B) the service is performed outside the usual course of busi-
ness of the employer; and

(C) the individual is customarily engaged in an independ-
ently established trade, occupation, profession, or business of
the same nature as that involved in the service performed.

Over 20 states use this test in some form for determining wheth-
er a worker is an employee.120 Most states use it in the context of
unemployment compensation, and California recently joined New
Jersey and Massachusetts in applying this test to state wage and
hour laws.12! Professor Garden identified three advantages to this
test at the July 25th Hearing:

First, it consists of three relatively clear and easy-to-
apply factors, and workers qualify as [independent contrac-
tors] rather than employees only if each factor applies.
This approach is self-evidently more straightforward and
predictable than one that calls on the NLRB to balance (at
least) ten factors as it sees fit. Second, for similar reasons,
the ABC test is less amenable to manipulation by employ-
ers than the Restatement factors. Third, the ABC test is
better aligned than the Restatement factors with the pur-
pose of the NLRA: ensuring that workers who lack indi-
vidual bargaining power—“actual liberty of contract”—can
bargain collectively.122

Applying this test in the context of the NLRA would prevent
workers who are treated as employees from being misclassified as
independent contractors. In doing so, it would prevent employers

118367 NLRB No. 75 (2019).

119 Protecting the Right to Organize Act: Modernizing America’s Labor Laws Before the
Subcomm. on Health, Employment, Labor, and Pensions of the H. Comm. on Education and
Labor, 116th Cong. (2019) (written testimony of Charlotte Garden, Professor at Seattle Univer-
sity School of Law, at 13) [Hereinafter Garden Testimony].

120 Rebecca Smith, Washington State Considers ABC Test for Employee Status, Natl Emp’t
Law Project (Jan. 28, 2019), https://www.nelp.org/blog/washington-state-considers-abc-test-em-
ployee-status/.

1211d.; California Lab. Code§ 2750.3.

122 Garden Testimony at 14 (quoting 29 U.S.C.§151).



32

from undermining union organizing by informing employees that
organizing is futile due to their independent contractor status.

The NLRA Must Deter Misclassification of Employees

During an exchange at the July 25th Hearing with Chairwoman
Wilson (D-FL-24), Mr. Griffin explained how misclassification
independently violates workers’ rights under the NLRA:

If you are an employee, you have rights . . . If you are
an independent contractor, you don’t have rights, you are
not protected. So, if an employer deliberately takes some-
one who has employee status and does not allow them to
exercise their rights by advising them that they are an
independent contractor, that they have no rights, it is a
fundamental violation of people’s ability to engage in the
activities protected under Section 7. In addition, it has a
chilling effect on people’s ability to speak to each other, to
engage in the type of concerted activity that the Act pro-
tects, because they think they don’t have any rights.123

Misclassification incorrectly conveys to employees that they do
not have rights under the NLRA, and thus that any exercise of
those rights is futile.12¢ However, on August 29, 2019, the NLRB
held in Velox Express, Inc. that misclassification did not independ-
ently violate the NLRA.125 The PRO Act, as amended in the mark-
up, overturns Velox by specifying that an employer commits an un-
fair labor practice when it communicates to workers, who are em-
ployees under the NLRA, that they are not employees.

The Definition of Supervisor Requires Clarification

In excluding supervisors from coverage of the NLRA, Congress
intended to only exclude individuals who are “vested with such
genuine management prerogatives as the right to hire or fire [or]
discipline,” and not exclude “straw bosses, lead men, set-up men,
and other minor supervisory employees.” 126 However, the Supreme
Court’s decision in NLRB v. Kentucky River Community Care Inc.
seized on ambiguous language in Section 2(11) of the NLRA to in-
terpret the supervisory exclusion more broadly than Congress in-
tended.127

As Ms. Virk explained to the Committee at the March 26th Hear-
ing, because supervisors can face retaliation for supporting an or-
ganizing campaign, the vague definition of supervisor places many
workers’ rights in jeopardy.128 The PRO Act brings clarity to the
supervisory exemption by stating that a supervisor must engage in
such activities “for a majority of the individual’s worktime.” It also
removes consideration of whether the supervisor has authority “to
assign,” or “responsibly to direct.” 129

123 Subcomm. on Health, Employment, Labor, and Pensions of the H. Comm. on Educ. and
Labor, Protecting the Right to Organize Act: Modernizing America’s Labor Laws, YouTube (July
25, 2019), https:/www.youtube.com/watch?v=UA3vxNxKi c (answer of Mr. Griffin at 52:03).

124]d.; see also Memorandum from Barry J. Kearney, Associate General Counsel Division of
Advice, NLRB, on Pac. 9 Transp., Inc., No. 21-CA-150875 to Olivia Garcia, Regional Director,
NLRB (Dec. 18, 2015) (released Aug. 26, 2016).

125368 NLRB No. 61 (2019).

126 S, Rep. No. 105 at 410 (1947) (submitted in the 80th Congress during the 1st session).

127532 U.S. 706 (2001).

128 Virk Testimony at 17-18.

129 Kentucky River, 532 U.S. at 726 (Stevens, J., dissenting in part) (noting the ambiguity of
the term “responsibly to direct”).
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The NLRA Must Prevent Joint Employers from Evading Responsi-
bility under the NLRA

Approximately three million Americans are employed by a tem-
porary staffing agency on any given day, performing work on behalf
of a client company that directs the employee’s work but does not
write the employee’s paycheck.13? The NLRA guarantees employees
the right to collectively bargain for wages and working conditions,
but if multiple entities control workers’ terms and conditions of em-
ployment, this right is rendered futile if workers cannot bargain
with all companies that actually control—directly or through a con-
tract—those wages and working conditions.

For a majority of the time since the NLRA was enacted in 1935,
the NLRB found that an entity may be liable to bargain with the
employees of a subcontractor as a joint employer even if its control
over terms and conditions of employment was indirect—such as ex-
ercised through an intermediary—or reserved in its contract with
an intermediary. In 1984, the NLRB began relieving employers of
responsibility to bargain in those cases where its control over their
subcontractors’ employees was not direct and immediate.131 In the
NLRB’s 2015 Browning-Ferris decision, it returned to the original,
pre-1984 standard, which determined that employers are respon-
sible under the NLRA when they exercise control indirectly or re-
serve control through an intermediary in addition to through direct
and immediate control. On December 28, 2018, the U.S. Court of
Appeals for the D.C. Circuit explicitly affirmed the Browning-Ferris
standard as consistent with the NLRA and the common law of
agency.132 The court wrote that “the common-law inquiry is not
woodenly confined to indicia of direct and immediate control.” 133

The PRO Act codifies the Browning-Ferris standard by stating
that an employee has multiple employers if each employer codeter-
mines or shares control over the essential terms and conditions of
employment. In determining whether such control exists, the PRO
Act requires the consideration of both exercised and reserved con-
trol, as well as whether that control is exercised directly or indi-
rectly through an intermediary.

Labor Law Must Protect Workers Regardless of Their Immigration
Status

In 2002, the Supreme Court in Hoffman Plastic Compounds, Inc.
v. NLRB held that the NLRB has no power to order reinstatement
or backpay for workers who are undocumented under the Immigra-
tion Reform and Control Act, even though undocumented workers
are employees under the NLRA.134 As Mr. Pearce explained at the
May 8th Hearing, this decision “removed a vital check on work-
place abuses” because “[tlhe very employers most likely to be
emboldened by a backpay-free prospect to retaliate against undocu-
mented workers for concertedly protesting their terms and condi-
tions of employment are the ones most likely to impose the worst

130 Bureau of Labor Statistics, Employees on Nonfarm Payrolls by Industry Sector and Selected
Industry Data Econ. News Release, https://www.bls.gov/news.release/empsit.t17.htm (last visited
Dec. 4, 2019).

131TLI, Inc., 271 NLRB 748 (1984); Laerco Transportation, 269 NLRB 324 (1984).

132 Browning-Ferris Indus. v. NLRB, 911 F.3d 1195 (D.C. Cir. 2018).

133 d. at 1209.

134535 U.S. 137 (2002).
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terms and conditions.”135 The PRO Act overturns the Supreme
Court’s decision by explicitly stating that employees who suffer a
violation of the NLRA will not be denied remedies under the NLRA
regardless of their immigration status.

THE PRO ACT REMOVES UNJUST RESTRICTIONS ON WORKERS’
EXERCISE OF RIGHTS

The First Amendment Protects Secondary and Recognitional Pick-
eting

When the NLRA was amended in 1947, it placed significant con-
straints on workers’ free speech rights. Some of the restrictions
prohibit collective action such as strikes or picketing directed at
“secondary” employers, which are employers other than the em-
ployees’ direct employer.136 The amendments were a Republican re-
action to a wave of strikes at the end of World War 11.137 To pre-
vent strikes that would disrupt production in war industries, Presi-
dent Franklin Delano Roosevelt established the National War
Labor Board in 1942, which arbitrated labor disputes and prohib-
ited unions from supporting strikes.138 Immediately after the war,
labor disputes proliferated as rank-and-file workers demanded
wages that would reinstate their pre-war standard of living.139 Re-
publicans reacted by passing the Labor Management Relations Act,
1947 to curtail the power of unions, and they overrode President
Harry Truman’s veto of the legislation.140

One of the 1947 amendments, Section 8(b)(4) of the NLRA, pro-
hibits unions from encouraging employees of another company to
strike and from picketing designed to pressure a secondary em-
ployer to cease doing business with the workers’ employer.14! These
restrictions pose serious problems under the First Amendment to
the Constitution of the United States. As Professor Garden ex-
plained at the July 25th Hearing, this section “is in tension with
more recent First Amendment cases in which the Supreme Court
has made clear that speaker- and content-based restrictions on
speech are presumptively invalid,” and the Supreme Court has re-
peatedly construed the provision narrowly in order to avoid having
to decide on its constitutionality.142 Further, in an increasingly fis-
sured workplace where companies subcontract for labor, subcon-
tracted workers are more limited in their ability to engage in free
speech picketing against the entity that controls their economic ar-
rangements because of the risk that picketing is unlawful if the
contracting entity is not an employer.143 The 1947 amendments to
the NLRA further undermine workers’ free speech rights through
Section 8(b)(7), which almost completely prohibits them from peace-
fully picketing their employer to encourage the employer to recog-
nize their union.144

135 Pearce Testimony at 12.

13629 U.S.C. §158(b)(4).

137 Philip Dray, There is Power in a Union: The Epic Story of Labor in America 491-96 (2010).

138 Exec. Order No. 9017, 7 Fed. Reg. 237 (Jan. 14, 1942).

139 Philip Dray, There is Power in a Union: The Epic Story of Labor in America 491-96 (2010).

140 Pub. L. No. 80-101, 61 Stat. 136 (1947).

14129 U.S.C. §8(b)(4).

142 Garden Testimony at 4-5.

143 Garden Testimony 1-3, 8-10.

14429 U.S.C. §8(b)(7); see also Garden Testimony at 10; Catherine Fisk & Jessica Rutter,
Labor Protest Under the New First Amendment, 36 Berkeley J. Emp. & Lab. L. 277, 293-95
(2015) (observing that the Supreme Court has never ruled on the constitutionality of Section
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The PRO Act protects workers’ First Amendment rights by re-
pealing prohibitions on unions’ picketing and secondary activities.
In addition, because the PRO Act ends the prohibition on picketing
designed to convince an employer to cease doing business with an-
other company, the PRO Act also ends the prohibition on unions
and employers freely bargaining for such an agreement in support
of a secondary boycott.145

The NLRA Must Safeguard the Right to Strike

Section 13 of the NLRA explicitly states that none of its provi-
sions “shall be construed so as either to interfere with or impede
or diminish in any way the right to strike or to affect the limita-
tions or qualifications on that right.” 146 Despite this plain lan-
guage, Mr. Pearce explained to the Committee at the May 8th
Hearing that “the reality has been more complicated.” 147

Notably, the Supreme Court has taken the position that
it is lawful to permanently replace economic strikers for
the purpose of continuing operations during a strike,48
and in Hot Shoppes, Inc., 146 NLRB 802, 805 (1964), the
NLRB established a presumption, not present in the Su-
preme Court decisions, that an employer may permanently
replace strikers . . . unless there is evidence that the em-
ployer had an “independent unlawful purpose” for doing
so. This presumption has had an effect of whittling away
the right to strike and preventing employees from relying
on the protections of the Act.149

Employers may further undermine employees’ right to strike by
locking out employees before a strike even begins and bringing in
temporary replacements in order to leverage employers’ position at
the bargaining table, even if employees have not indicated that a
strike is imminent.150 These lockouts are classified as offensive
lockouts in contrast to defensive lockouts, which occur after a
strike has begun. Offensive lockouts curtail workers’ ability to
strike by removing workers’ control over the timing and duration
of any work stoppages, and employers are free to hire temporary
replacements during the lockout. In one offensive example that oc-
curred in 2018, National Grid locked out utility workers rep-
resented by the United Steelworkers for over six months to lever-
age its own position at the bargaining table, even though no strike

8(b)(7), and that current application of Section 8(b)(7) is incompatible with contemporary First
Amendment jurisprudence).

1451n this regard, the PRO Act repeals Section 8(e) of the NLRA, which prohibits unions and
employers from bargaining for an agreement where the employer ceases dealing with any prod-
ucts from another employer. According to the legislative history of the LMRDA, also referred
to as the Landrum-Griffin Act, this prohibition was added in order to expand on the purposes
of Section 8(b)(4), preventing employers and unions from agreeing to a provision that Section
8(b)(4) prohibits unions from picketing to achieve. House Report No. 731, at 21-22 (1959) re-
prir(Lted i)n 1 Legislative History of the Labor-Management Reporting and Disclosure Act, 778—
79 (1959).

14629 U.S.C. §163.

147 Pearce Testimony at 9.

148 NLRB v. Erie Resistor Corp., 373 U.S. 221 (1963); NLRB v. Mackay Radio & Telegraph
Co., 304 U.S. 333 (1938).

149 Pearce Testimony at 9-10.

150 Harter Equipment, Inc., 280 NLRB 597 (1986) (holding that an employer does not violate
Section 8(a)(3) and (1) of the NLRA by locking out employees and hiring temporary replace-
ments for the sole purpose of pressuring the employees to support its bargaining position), aff’d
Local 825 Int’l Union of Operating Engineers v. NLRB, 829 F.2d 458 (3d Cir. 1987).
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was imminent.?1 During that time, the locked out employees did
not receive paychecks and lost access to their health care.152
Lockouts like these retaliate against employees simply for main-
taining their bargaining positions and their membership in the
union.

In order to protect employers’ right to strike from offensive em-
ployer retaliation that renders the right futile, the PRO Act speci-
fies that it is an unfair labor practice for an employer to perma-
nently replace striking employees or to lockout employees prior to
the beginning of a strike. The PRO Act also explicitly states that
the duration, scope, frequency, or intermittence of a strike shall not
render it unprotected by the NLRA.

The NLRA Must Protect Workers’ Rights to Litigate Joint, Class, or
Collective Claims

Many employers engage in a widespread practice of requiring
employees to waive their right to go to court over workplace dis-
putes as a condition of employment, and to agree to arbitrate
claims individually before an arbitrator of the employer’s choosing.
Today, over 60 million workers are subject to these require-
ments.153

Under longstanding precedent, the NLRA’s protection of con-
certed activity extend to employees’ efforts to seek administrative
or legal remedies for workplace disputes.15¢ As Mr. Griffin ex-
plained at the July 25th Hearing, “it is clear that an employer re-
quirement that an employee must proceed individually to resolve
all employment law disputes through arbitration violates Section
8(a)(1) because it interferes with the employee’s Section 7 right to
act jointly or collectively to address such matters.” 155

However, despite the plain text of the NLRA permitting employ-
ees to engage in concerted activity for mutual aid and protection,
the Supreme Court in 2018 rejected the NLRB’s position that the
NLRA protects workers’ rights to engage in joint, class, or collective
litigation.156 In Epic Systems v. Lewis, the Court held that the Fed-
eral Arbitration Act “instructed federal courts to enforce arbitration
agreements according to their terms,” and incorrectly found that
the NLRA “says nothing about how judges and arbitrators must try
legal disputes.” 157

This decision fueled the already-rampant practice of employers
requiring employees to sign agreements agreeing to arbitrate any
workplace claims individually and before an arbitrator of the em-
ployer’s choosing. Many individual actions are simply not feasible
to litigate, as employees are unable to secure counsel, whereas col-
lective actions allow workers to pool resources and litigate more ef-
fectively. Because of the Epic Systems decision, 80 percent of pri-

151 Katie Johnston, National Grid Union Workers OK Contract, Ending Lockout, Boston Globe
(Jan. 7, 2019, 4:02 PM) https:/www.bostonglobe.com/business/2019/01/07/two-unions-approve-na-
tional-grid-contract/hEg7dnmsMW;jT71CRQINKQM/story.html.

152 [

153 Andrew J.S. Colvin, Econ. Policy Inst., The Growing Use of Mandatory Arbitration 2
(2018), https:/www.epi.org/publication/the-growing-use-of-mandatory-arbitration-access-to-the-
courts-is-now-barred-for-more-than-60-million-american-workers/.

ii‘; %ﬁfﬁn Testimony at 14 (citing Spandsco Oil and Royalty Co., 42 NLRB 942, 949 (1942)).

156 Epic Systems Corp. v. Lewis, 138 S. Ct. 1612 (2018).

157[d. at 1619.
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vate sector, non-union workers are expected to be covered by a
forced individual arbitration clause by 2024.158

As Justice Ginsburg noted in her dissent in Epic Systems: “Con-
gressional correction of the Court’s elevation of the FAA over work-
ers’ rights to act in concert is urgently in order.” 159 The PRO Act
provides that correction by prohibiting pre-dispute agreements that
require employees to waive their rights to litigate a joint, class, or
collective claim in any forum of competent jurisdiction. It also pro-
hibits employers from coercing employees into such a waiver, or
from retaliating against employees for refusing to enter into such
a waiver, regardless of whether the coercion or retaliation occurred
before or after the dispute.

The NLRA Must Protect Workers’ Ability to Negotiate Fair Share
Fees

The NLRA states that a recognized or certified union is the ex-
clusive representative of the employees it represents. Therefore,
the union must represent all workers within the bargaining unit
equally and without regard to their membership in the union.160
Accordingly, the NLRA allows unions and employers to agree to re-
quire that employees who are not members of the union, but ben-
efit from a collective bargaining agreement, may be assessed a fair
share fee to support the costs of representation and collective bar-
gaining as a condition of continuing employment.161 However, as a
result of the 1947 amendments to the NLRA, Section 14(b) permits
states to pass laws that prevent unions from requiring membership
as a condition of employment.162 As a result, 27 states have passed
so-called “right to work” laws that prohibit unions and employers
from entering into agreements requiring fair share fees from work-
ers who benefit from union representation.

During an exchange at the March 27 hearing between Dr.
Rosenfeld and Congresswoman Marcia Fudge (D—OH-11), they dis-
cussed how bans on fair share fees were originally crafted to en-
force segregation:

Ms. Fudge: Can you tell me if, in fact, right-to-work laws
really were designed to keep unions out because [certain
employers] didn’t want blacks and whites to have the same
equal rights?

Dr. Rosenfeld: Thank you for that question, Congress-
woman. So the history of right to work is interesting. It is
pretty ugly. One of the key drivers behind these types of
regulations was a Texas businessman, a successful busi-
nessman and white supremacist, Vance Muse, who pro-
moted the rule because he ardently felt that unions
brought people together, brought workers together across
racial lines, and that was something he felt needed to be
stopped in its tracks. And so it was no accident that the

158 Griffin Testimony at 16 (citing Center for Popular Democracy and Econ. Policy Inst., Un-
checked Corporate Power: Forced Arbitration, the Enforcement Crisis, and How Workers are
Fighting Back (2019), https://www.epi.org/files/uploads/Unchecked-Corporate-Power-web.pdf).

159 Epic Systems Corp., 138 S. Ct. at 1633 (Ginsburg, J., dissenting).

16029 U.S.C. §159(a).

1611d. §158(a)(3).

1621d. § 164(b).
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first states that adopted these types of regulations hap-
pened to be the states of the former Confederacy.163

These limits on how unions and employers can negotiate have
negative implications on workers’ wages. As Mr. Trumka explained
to the Committee after the May 8th Hearing, “workers’ wages in
right-to-work states are 3.1 percent lower than those in non-right-
to-work states . . . and [on] average full-time workers earn $1,558
less per year in right-to-work states.” 164

Statutory prohibitions on fair share agreements undermine
unions’ ability to represent employees and collectively bargain be-
cause they create a free-rider problem, where individuals enjoy the
benefits from representation without paying any of the costs. This
shifts the costs of free riders onto the shoulders of coworkers who
elect to join the union and pay dues. The PRO Act solves the free
rider problem by permitting unions and employers to negotiate to
require fair share fees, notwithstanding state laws, to cover the
costs of collective bargaining and administration of the agreement.

THE RIGHT TO JOIN A UNION IS A HUMAN RIGHT, AND THE PRO ACT
BOLSTERS THE UNITED STATES’ COMPLIANCE WITH INTERNATIONAL
STANDARDS

The United States is a member of the International Labor Orga-
nization (ILO), which codifies labor rights into international con-
ventions for member countries to ratify. Although the ILO has des-
ignated its Convention Concerning Freedom of Association and Pro-
tection of the Right to Organize 165 and its Convention Concerning
the Application of the Principles of the Right to Organize and Bar-
gain Collectively 166 as two of its core conventions, the United
States has ratified neither.167 However, the United States is a sig-
natory to the ILO’s Declaration on Fundamental Principles and
Rights at Work,168 and it therefore has “an obligation” to “respect,
to promote, and to realize . . . the principles concerning the funda-
mental rights . . . [of] freedom of association and the effective rec-
ognition of the right to collective bargaining.” 169

The ILO’s Committee on Freedom of Association has repeatedly
observed that the NLRA falls short of the protections afforded in
these international standards.170 During an exchange between Mr.

163 Subcomm. on Health, Employment, Labor, and Pensions of the H. Comm. on Educ. and
Labor, Protecting Workers’ Right to Organize: The Need for Labor Law Reform, YouTube (July
25, 2019), https:/www.youtube.com/watch?v=T9FPVr5-umY (question an answer between Ms.
Fudge and Dr. Rosenfeld at 1:06:26) (reprinted as Serial 116-11).

164 Trumka Supplemental Statement at 5 (citing Ross Eisenbrey, New Study Confirms that
Right-to-Work Laws Are Associated with Significantly Lower Wages, Econ. Policy Inst. (Apr. 22,
2015, 3:24 PM), https://epi.org/blog/new-study-confirms-that-right-to-work-laws-are-associated-
w1th significantly-lower-wages).

165JL.O, Convention (No. 87) Concernmg Freedom of Association and Protection of the Right
to Orgamze July 9, 1948, 68 U.N.T.S. 1

166 1O, Convention (No. 98) Concernlng the Application of the Principles of the Right to Orga-
nize and Bargam Collectively, July 1, 1949, 96 U.N.T.S. 257

167 Trumka Testimony at 6 (addmg that only five other ILO members have ratified two or
fewer core conventions).

168 International Labor Organization, Declaration on Fundamental Principles and Rights at
Work, Section 2 (June 18, 1998), available at http://www.ilo.org/declaration/thedeclaration/
textdeclaration/lang_en/index.htm.

169 [

170 See, e.g., International Labor Organization, Committee on Freedom of Association, Com-
plalnt Against the Government of the United States Presented by the AFL-CIO, para. 854, Re-

No. Cas No. 2524 (2006), https:/www.ilo. org/dyn/normlex/en/
f7p—1000 50002: 0 NO 50002 P50002 COMPLAINT TEXT ID: 2910434 (finding that the NLRA’s
exclusion of supervisors is “overly wide” and not “limited to those workers genuinely rep-
resenting the interests of employers”); International Labor Organization, Committee on Freedom
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Trumka and Congresswoman Donna Shalala (D-FL-27) at the May
8th Hearing, they discussed the implications of the Unites States’
noncompliance with international standards:

Ms. Shalala: Does the U.S. law comply with the basic
standards of the ILO conventions? And how does non-
compliance diminish our standing in the world? And how
would the PRO Act help promote compliance with inter-
national human rights standards?

Mr. Trumka: It does not comply. Our laws don’t comply
with ILO conventions . . . There was just a study done by
the World Justice Project . . . And the way that it affects
us most is, because we don’t do the things that we ask
other[ countries] to do, we look like hypocrites. We ask
them to do something and we haven’t done it. We do not
protect the right to strike. That is one of the things that
the international community specifically addresses
and says the right to strike cannot exist when you can per-
manently replace anybody who exercises the right to
strike. So what it does is, it lessens our standing in the
world and it makes it more difficult for us to help people
in other parts of the world correct the outrageous labor
standards and lack of labor laws that they have.171

The PRO Act is designed to bolster compliance with international
labor standards, including the Declaration on Fundamental Prin-
ciples and Rights at Work and respective core conventions, by pro-
tecting workers’ full freedom of association.

SECTION-BY-SECTION ANALYSIS

Section 1. Short title

This section states that the title of the bill is the Protecting the
Right to Organize Act of 2019.

Section 2. Amendments to the National Labor Relations Act
a. Definitions

This subsection amends the definitions of employer, employee,
and supervisor:

of Association, Complaint Against the Government of the United States Presented by the AFL—
CIO, para. 610, Report No. 332, Case No. 2227 (2003). https:/www.ilo.org/dyn/normlex/en/
f’p-lOOO 50002:0:N0:50002:P50002 COMPLAINT :2907332 (“[Tlhe remedial measures left to
the NLRB in cases of illegal dismissals of undocumented workers are inadequate to ensure effec-
tive protection against acts of anti-union discrimination.”); International Labor Organization,
Committee on Freedom of Association, Complaint Against the Government of the United States
Presented by the United Food and Commercial Workers International Union, para. 198, Report
No. 4, Case No. 1523 (1992) https://www.ilo. org/dyn/normlex/en/
f’p-lOOO 50002:0:N0:50002: P50002 COMPLAINT TEXT ID:2901959 (observing that requiring
temporary injunctions against unions for violations against employers, but not against employ-
ers for violations against employees, is inequitable); International Labor Organization, Com-
mittee on Freedom of Association, Complaint Against the Government of the United States Pre-
sented by the AFL-CIO, para. 92, Report No. 278, Case No. 1543 (1991) https://www.ilo.org/dyn/
normlex/en/f?p=1000:50002:0::N0:50002:P50002_ COMPLAINT TEXT ID:2902035 (finding that
permitting the permanent replacement of strikers undermines the right to strike and “may af-
fect the free exercise of trade union rights”).

171 Subcomm. On Health, Employment, Labor, and Pensions of the H. Comm. on Education
and Labor, Protecting the Right to Organize Act: Deterring Unfair Labor Practices, YouTube
(May, 2019), https:/www.youtube.com/watch?v=UA3vxNxKi ¢ (question and answer between
Ms. Shalala and Mr. Trumka at 2:01:36) (citing Rule of Law Index, World Justice Project (2019),
https://worldjusticeproject.org/sites/default/files/documents/WJP-ROLI-2019-
Single%20Page%20View-Reduced.pdf)
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e Amends 2(2) of the NLRA (defining employer) so that two
more persons shall be employers under the NLRA if each co-
determines or shares control over the employees’ essential
terms and conditions of employment.

e Amends 2(3) of the NLRA (defining employee) to ensure
workers performing any service are employees and not inde-
pendent contractors unless: (1) the individual is free from the
employer’s control in connection with the performance of the
service, both under the contract for the performance of service
and in fact; (2) the service is performed outside the usual
course of the business of the employer; and (3) the individual
is customarily engaged in an independently established trade,
occupation, profession, or business of the same nature as that
involved in the service performed.

e Amends 2(11) of the NLRA (defining supervisor) to require
that the individual’s supervisory activities be executed for “a
majority of the individual’s worktime” and modifies the list of
supervisory activities in 2(11) to remove the individual’s au-
thority to “assign” and “responsibly to direct” employees.

b. Annual report

This subsection reinstates the NLRB’s requirement to prepare
annual reports:

e Amends 3(c) of the NLRA (governing annual reports) re-
quiring the NLRB to submit annual reports to Congress detail-
ing the agency’s significant case handling activities and oper-
ations.

c. Appointment of individuals to conduct economic analyses

This subsection permits the NLRB to conduct economic analyses:
e Amends 4(a) of the NLRA (describing officers and employ-
ees) by striking the provision of current law that prohibits the
NLRB from appointing individuals to conduct economic anal-
yses.

d. Unfair labor practices and collective bargaining procedures
for a first contract

This subsection strengthens workers’ rights to engage in pro-
tected activities:

e Amends §8(a) of the NLRA (governing unfair labor prac-
tices committed by employers) to prohibit employers from, per-
manently replacing employees who strike, or discriminating
against employees who support or participate in a strike.

e Amends §8(a) of the NLRA (governing unfair labor prac-
tices committed by employers) to prohibit companies from of-
fen?{ively locking out employees in the absence of a threatened
strike.

e Amends §8(a) of the NLRA (governing unfair labor prac-
tices committed by employers) to prohibit employers from
misclassifying employees by communicating or misrepresenting
to an employee that they are not covered by the NLRA, when
in fact they are an “employee” under 2(3) of the NLRA.

e Amends §8(b) of the NLRA (governing unfair labor prac-
tices by labor organizations) and strikes the following provi-
sions of the NLRA:



41

Z"{ § 8(b)(4) (prohibiting union secondary boycott activity);
an

© §8(b)(7) (prohibiting union recognitional picketing).

e Amends §8(c) of the NLRA (governing the expression of
views) to prohibit employers from requiring employees’ attend-
ance at anti-union meetings or campaign related activities as
a condition of employment.

e Amends §8(d) of the NLRA (governing employers and
labor organizations’ duty to bargain) to clarify that the duty to
bargain requires the employer to maintain current terms and
conditions of employment pending an agreement.

e Amends §8(d) of the NLRA (governing employers and
labor organizations’ duty to bargain) to prevent employers from
unilaterally withdrawing union recognition prior to the comple-
tion of a decertification election by the employees.

e Amends §8(d)(3) of the NLRA (governing employers and
labor organizations’ duty to bargain) to require that the fol-
lowing applies whenever collective bargaining is for the pur-
pose of establishing an initial collective bargaining agreement
with a labor organization:

© Within 10 days of the union submitting a request to
the employer, or for a longer duration if the parties mutu-
ally agree, the parties shall meet and commence bar-
gaining and make every reasonable effort to conclude a
bargaining agreement.

o If after expiration of 90 days (or for additional periods
as the parties may agree) the parties fail to reach an
agreement, either party may request mediation facilitated
by the Federal Mediation and Conciliation Service (FMCS).

o If after 30 days from the request for mediation (or for
additional periods as the parties may agree) the FMCS
cannot bring the parties to agreement by conciliation, the
FMCls shall refer the dispute to a tripartite arbitration
panel.

© The arbitration panel shall be composed of one mem-
ber selected by the labor organization, one member se-
lected by the employer, and one neutral member mutually
agreed to by the parties. A majority of the panel shall
render a decision settling the dispute, and such decision
shall be binding on the parties for two years, unless
amended during such period by written consent of the par-
ties. Such decision shall be based on:

= the employer’s financial status and prospects;

= the size and type of the employer’s operations and
business;

= the employees’ cost of living;

= the employees’ ability to sustain themselves, their
families, and their dependents on the wages and bene-
fits they earn from the employer; and

= the wages and benefits other employers in the
same business provide their employees.

e Amends §8(d)(3) of the NLRA (governing employers and
labor organizations’ duty to bargain) to provide 14 days for
labor organizations and employers to select arbitrators to serve
on the arbitration panel. If the labor organization or employer
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fail to do so within that time period, the FMCS shall designate
any members not selected by the employer or the labor organi-
zation.

e Amends § 8(e) of the NLRA (governing the enforceability of
agreements to boycott employers) striking the prohibition on
hot cargo agreements and inserting a prohibition on collective
and class action litigation waivers. This provision also estab-
lishes an unfair labor practice under §8(a)(1) of the NLRA
(prohibiting employers from interfering with employees right to
engage in concerted activities) that prohibits employers from
requiring employees (regardless of their union membership) to
waive their right to collective and class action litigation. This
section now makes it unlawful for employers to:

© enter into or enforce an agreement where an em-
ployee undertakes or promises not to pursue, bring, join,
litigate, or support any kind of joint, class, or collective
claim arising from or relating to the employment of such
e?ployee, prior to a dispute to which the agreement ap-
plies;

© coerce an employee into promising not to pursue,
bring, join, litigate or support any kind of joint, class, or
collective claim arising from or relating to the employment
of such employee; or

o retaliate or threaten to retaliate against an employee
for refusing to undertake or promise not to pursue, bring,
join, litigate, or support any kind of joint, class, or collec-
tive claim arising from or relating to the employment of
such employee.

e Adds a new §8(h)(1) to the NLRA to direct the NLRB to
promulgate regulations requiring employers to post and main-
tain notices to employees of their rights under the NLRA and
to notify each new employee of the information in the notice.

e Adds a new §8(h)(2) to the NLRA to require that employ-
ers provide unions with a list that includes employees’ names,
addresses, work locations, shifts, job classifications, and, if
available to the employer, personal landline and mobile tele-
phone numbers and email addresses—of all the employees in
the bargaining unit, in a searchable electronic format, no later
than two business days after the NLRB directs an election.

e Adds a new §8(i) to the NLRA to protect employees’ right
to engage in concerted activity when it occurs on workplace
email or other employer-provided electronic communication
systems, absent a compelling business rationale.

e. Representation elections and bargaining orders

This subsection ensures fairness in union representation elec-
tions:

e Amends section §9(c)(1) of the NLRA (governing NLRB
election hearings) to require that the NLRB find the union’s
proposed unit of employees appropriate if the union dem-
onstrates that the employees share a community of interest,
unless any excluded employees share an overwhelming commu-
nity of interest with the employees in the unit.

e Amends §9(c)(1) of the NLRA (governing NLRB election
hearings) to permit offsite union representation elections elec-
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tronically, through certified mail, or at a location other than
the one owned or controlled by the employer.

e Amends §9(c)(1) of the NLRA (governing NLRB election
hearings) to eliminate employer standing as a party in union
representation proceedings.

e Adds a new §9(c)(4) to the NLRA mandating that the
NLRB issue an order requiring the parties to engage in bar-
gaining when a majority of valid ballots have been cast in
favor of a union.

e Adds a new §9(c)(5) to the NLRA authorizing the NLRB
to issue orders requiring employers to bargain with unions
when a majority of employees in the voting unit have signed
authorization cards designating the union as their representa-
tive, but a majority of ballots during a union representation
election were not cast in favor of the labor organization due to
employer interference.

e Adds a new §9(c)(8) to the NLRA requiring the NLRB to
schedule pre-election hearings not later than eight days after
notice of the hearing is served on the labor organization and
to schedule post-election hearings not later than 14 days after
the filing of objections disputing election results.

f- Prevention of unfair labor practices

This subsection improves the NLRB’s ability to prevent unfair
labor practices:
© Amends §10(c) of the NLRA (findings and orders of
Board) to provide that when an employer discriminates
against an employee in violation of §8(a)(3) of the NLRA
(prohibiting employer discrimination against employees in
regard to hire or tenure of employment), discriminates
against an employee in violation of §8(a)(4) of the NLRA
(prohibiting employer discrimination against employees for
filing an unfair labor practice), or has committed a viola-
tion of § 8(a) of the NLRA (governing unfair labor practices
committed by employers) that results in the discharge of
an employee or other serious economic harm to an em-
ployee, the NLRB shall award the employee back pay
without any reduction, front pay (when appropriate), con-
sequential damages, and an additional amount as lig-
uidated damages equal to two times the amount of dam-
ages awarded. The NLRB must not deny relief under this
subsection on the basis that the employee is, or has ever
been, an unauthorized alien as defined under any provi-
sion of federal law relating to the unlawful employment of
aliens.

g. Enforcing compliance with orders of the NLRB and pen-
alties for contempt

This subsection improves the efficacy of NLRB orders:

e Adds a new §10(d)(1) to the NLRA permitting the NLRB
to enforce its own orders.

e Adds a new §10(d)(2) to the NLRA requiring parties that
fail or neglect to obey NLRB orders to pay the NLRB a civil
monetary penalty of not more than $10,000 for each violation,
which accrues to the United States Treasury. This penalty may



44

be recovered in a civil action brought in federal district court,
providing such action may not be brought until 30 days fol-
lowing the issuance of an order. Each such violation of an
order shall be deemed a separate offense.

e Amends §10(f) of the NLRA (governing review of final
NLRB orders) to grant parties adversely affected by NLRB or-
ders the right to seek review before federal courts of appeals
within 30 days of the contempt order being issued.

h. Injunctions against unfair labor practices involving dis-
charge or other serious economic harm

This subsection ensures that employees who allege a violation
causing serious economic harm receive injunctive relief for the du-
ration of their proceeding:

e Amends §10(j) of the NLRA (injunctions) to require the
NLRB seek temporary injunctions whenever there is reason-
able cause to believe:

© an employer has engaged in an unfair labor practice
within the meaning of §8(a)(1) of the NLRA (prohibiting
employer interference with employees’ right to engage in
concerted activities); or

© an employer has engaged in an unfair labor practice
within the meaning of §8(a)(3) of the NLRA (prohibiting
employer discrimination against employees in regard to
hire or tenure of employment); or

© an employer has engaged in an unfair labor practice
that involves discharge or serious economic harm to an
employee.

e Requires federal district courts to grant the relief re-
quested unless the court concludes there is no reasonable like-
lihood that the NLRB will succeed on the merits.

i. Penalties

This subsection authorizes civil monetary penalties for an em-
ployer’s unfair labor practices and other violations, and provides an
alternative means for enforcing alleged violations of the NLRA
when the NLRB fails to act in a timely manner:

e Adds a new §12(b) to the NLRA that authorizes the NLRB
to assess a civil monetary penalty not to exceed $500 when an
employer fails to post a notice of employee rights and protec-
tions in the workplace, fails to inform new employees about
their rights under the NLRA, or fails to timely produce voter
eligibility lists.

e Adds a new §12(c) to the NLRA to authorize a civil mone-
tary penalty not to exceed $50,000 when an employer commits
an unfair labor practice within the meaning of §8(a) of the
NLRA (governing unfair labor practices committed by employ-
ers). In determining the size of such penalty, the NLRB may
consider the gravity of the violation, the impact of the violation
on the employee, and the size of the employer. If the employer
has committed another such violation causing discharge or se-
rious economic harm in the previous five years, the NLRB is
authorized assess a civil monetary penalty up to $100,000.
Under certain circumstances, the NLRB may hold an officer or
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director of an employer personally liable and assess a civil pen-
alty against that individual.

e Adds a new §12(d) to the NLRA to permit any person in-
jured by a violation of §8(a)(1) of the NLRA (prohibiting em-
ployer interference with employee’s right to engage in con-
certed activities) or § 8(a)(3) of the NLRA (prohibiting employer
discrimination against employees in regard to hire or tenure of
employment) to file a civil action in federal district court. The
employee may bring a civil action if the NLRB does not seek
an injunction within 60 days of filing a charge, and the em-
ployee has 90 days to bring the civil action after the expiration
of the 60-day period or the date the Board notifies the person
that no complaint shall issue, whichever occurs earlier.

J. Limitations on strike activity

This subsection clarifies employees’ right to strike:
e Amends §13 (right to strike) of the NLRA by indicating
that the duration, scope, frequency, or intermittence of any
strike does not render the strike unlawful.

k. Fair share agreements permitted

This subsection permits labor organizations to negotiate for fair
share fees to ensure employees benefitting from collective bar-
gaining agreements contribute their fair share to the labor organi-
zation:

e Amends §14(b) of the NLRA (agreements requiring union
membership) to permit unions and employers to enter into col-
lective bargaining agreements that require all employees in a
bargaining unit to contribute fees to labor organizations for the
cost of representation, contract enforcement, and related ex-
Fenditures as a condition of employment, irrespective of state
aw.

Section 3. Conforming amendments to the Labor Management Rela-
tions Act of 1947

This section updates the Labor Management Relations Act
(LMRA) to reflect changes made by the PRO Act to NLRA provi-
sions that the LMRA references:

e Amends §213 of the LMRA (governing conciliation of labor
disputes in the health care industry) to reflect organizational
and non-substantive changes made to § 8(d) of the NLRA (gov-
erning employers and labor organizations’ duty to bargain).
This section also strikes § 303 (private right of action to bring
suit for damages related to unlawful secondary boycotts and
unlawful combinations) because §8(b)(4) (prohibitions on sec-
ondary boycotts and picketing) is repealed in the PRO Act and
§ 303 1s, therefore, rendered superfluous.

Section 4. Amendments to the Labor-Management Reporting and
Disclosure Act of 1959

This section promotes employer transparency by requiring em-
ployers to report arrangements with consultants regarding em-
ployee labor relations:

e Amends §203(c) of the LMRDA (governing employer re-
porting requirements) to clarify that neither employers nor



46

consultants who agree to undertake persuader activities (for an
object described in § 203(b)(1) of the LMRDA) are exempt from
requirements mandating the disclosure of arrangements they
enter into with consultants to directly or indirectly persuade
employees on how to exercise their rights under the NLRA.
These arrangements include planning or conducting employee
meetings, training employer representatives, identifying em-
ployees for disciplinary action or targeting, or drafting em-
ployer personnel policies.

Section 5. Authorization of appropriations

This section authorizes such sums as may be necessary to carry
out the provisions of the Act.

EXPLANATION OF AMENDMENTS

The amendments, including the amendment in the nature of a
substitute, are explained in the descriptive portions of this report.

APPLICATION OF LAW TO THE LEGISLATIVE BRANCH

Pursuant to section 102(b)(3) of the Congressional Accountability
Act, Pub. L. No. 104-1, H.R. 2474, as amended, does not apply to
terms and conditions of employment or to access to public services
or accommodations within the legislative branch.

UNFUNDED MANDATE STATEMENT

Pursuant to section 423 of the Congressional Budget and Im-
poundment Control Act (as amended by Section 101(a)(2) of the Un-
funded Mandates Reform Act, Pub. L. 104-4), the Committee
adopts as its own the estimate of federal mandates regarding H.R.
2474, as amended, prepared by the Director of the Congressional
Budget Office.

EARMARK STATEMENT

In accordance with clause 9 of rule XXI of the Rules of the House
of Representatives, H.R. 2474 does not contain any congressional
earmarks, limited tax benefits, or limited tariff benefits as de-
scribed in clauses 9(e), 9(f), and 9(g) of rule XXI.

RoLL CALL VOTES

In compliance with clause 3(b) of rule XIII of the Rules of the
House of Representatives, the Committee advises that the following

roll call votes occurred during the Committee’s consideration of
H.R. 2474:
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Date: 9/25/2019

COMMITTEE ON EDUCATION AND LABOR RECORD OF COMMITTEE VOTE

H.R. 2474
Roll Call: 1 Bilk: Amendment Number: 2

Disposition: Adopted by a vote of 25-21

Sponsor/Amendment: Wilson /Renders an employers’ misclassification of employees fo be a violation of NLRA

Name & State Ave No V'{;‘;‘::lg Naime & State Aye | No vzl:?:\g
Mr. SCOTT {VA) (Chairman) X Mrs. FOXX (NC) (Ranking) X
Mrs. DAVIS (CA)} X Mr. ROE (TN) X
Mr. GRIJALVA (AZ) X [Mr. THOMPSON (PA) X
Mr. COURNTEY (CT) X Mr. WALBERG (MI) X
Ms. FUDGE (OH} X Mr. GUTHRIE (KY) X
Mr. SABLAN (MP) X Mr. BYRNE (AL} X
Ms. WILSON (FL) X Mr. GROTHMAN (WI) X
Ms. BONAMICIE(OR} X Ms. STEFANIK (NY) X
Mr. TAKANO (CA) X Mr. ALLEN (GA) X
Ms. ADAMS (NC) X Mr. SMUCKER (PA) X
Mr. DESAULNIER (CA) X Mr. BANKS (V) X
Mr. NORCROSS (NJ) X Mr, WALKER (NC) X
Ms. JAYAPAL (WA) X Mr. COMER {(KY) X
Mr. MORELLE (NY) X Mr. CLINE (VA) X
Ms, WILD (PA) X Mr. FULCHER {ID) X
Mr. HARDER (CA) X Mr. TAYLOR(TX) X
Mrs. MCBATH (GA) X Mr. WATKINS (KS) X
Ms. SCHRIER (WA) X Mr. WRIGHT (TX) X
Ms. UNDERWOOD (1L} X Mr, MEUSER (PA) X
Mrs. HAYES (CT) X Mr. TIMMONS (8C) X
Ms. SHALALA (FL) X Mr. JOHNSON (SD) X
Mr. LEVIN (M} X Mr. KELLER (PA) X
Ms. OMAR (MN) X
Mr. TRONE (MD) X
Ms. STEVENS (M) X
Mes. LEE (NV) X
Mrs. TRAHAN (MA)Y X
Mr. CASTRO (TX) X

TOTALS: Ayes: 25 Nos: 21 Not Voting: 4

Total: 50/ Quorum:  / Report:

(28D-22R)

AAlthough not present for the recorded vote, Member expressed he/she would have voted AYE if present at time of vote.

*Although not present for the recorded vote, Member expressed he/she would have voted NO if present at time of vote.
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Date: 9/25/2019

COMMITTEE ON EDUCATION AND LABOR RECORD OF COMMITTEE VOTE

H.R. 2474

Roll Call: 2 Biil: Amendment Number: 3

Disposition: Adopted by a vote of 27-21

Sponsor/Amendment: Levin / Permits NLRB elections to be conducted on mail ballot or off the work location,
electronically, or via mail ballot

Name & State Ave | No \E:,!.g Name & State Ave | Mo vmg

Mr. SCOTT (VA) (Chairman) X Mrs. FOXX (NC) (Ranking) X
Mrs. DAVIS (CA) X Mr. ROE (TN) X
Mr. GRUALVA (AZ) X Mr. THOMPSON (PA) X
Mr. COURNTEY (CT) X Mr. WALBERG (MI) X
Ms. FUDGE (OH) X Mr. GUTHRIE (KY) X
Mr. SABLAN (MP) X Mr. BYRNE (AL) X
Ms. WILSON (FL) X Mr. GROTHMAN (W1) X
Ms. BONAMICI (OR} X Ms. STEFANIK (NY) X
Mr. TAKANO (CA) X Mr. ALLEN (GA) X
Ms. ADAMS (NC) X Mr. SMUCKER (PA) X
Mr. DESAULNIER (CA) X Mr. BANKS (IN) X
Mr. NORCROSS (NJ) X Mr. WALKER (NC) X
Ms. JAYAPAL (WA) X Mr. COMER (KY) X
Mr. MORELLE (NY) X Mr. CLINE VA) X
Ms. WILD (PA) X Mr. FULCHER (ID) X
Mr. HARDER (CA) X Mr. TAYLOR (TX) X
Mrs. MCBATH (GA) X |Mr. WATKINS (KS) X
Ms. SCHRIER (WA} X Mr. WRIGHT (TX) X
Ms. UNDERWOOD (iL) X Mr. MEUSER (PA) X
Mrs. HAYES (CT) X Mr. TIMMONS (SC) X
Ms. SHALALA (FL) X Mr. JOHNSON (SD) X
Mr. LEVIN (MD) X Mr. KELLER (PA) X
Ms. OMAR (MN) X

Mr. TRONE (MD) X

Ms. STEVENS (MD) X

Mrs. LEE (NV) X

Mrs. TRAHAN (MA) X

Mr. CASTRO (TX) X

TOTALS: Ayes: 27 Nos: 21 Not Voting: 2

Total: 50/ Quorum:  / Report:

(28D -22R)

AAlthough not present for the recorded vote, Member expressed he/she would have voted AYE if present at time of vote.

*Although not present for the recorded vote, Member expressed he/she would have voted NO if present at time of vote.
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Date: 9/25/2018

COMMITTEE ON EDUCATION AND LABOR RECORD OF COMMITTEE VOTE

H.R. 2474
Roll Call: 3 Bilk: Amendment Number: 4

Disposition: Adopted by a vote of 27-21

Sponsor/Amendment: Harder / Extends penalties to violations of employee rights beyond those causing
serious economic harm

Name & State Aye No \ ;‘:;b Name & State Age Ne vmg

Mr. SCOTT (VA) (Chairman) X Mrs. FOXX (NC) (Ranking) X
Mrs. DAVIS (CA) X Mr. ROE (TN) X
Mr. GRUALVA (A7) X Mr. THOMPSON (PA) X
Mr. COURNTEY (CT) X Mr. WALBERG (M) X
Ms. FUDGE (OH) X Mr, GUTHRIE (KY) X
Mr. SABLAN (MP) X Mr. BYRNE (AL) X
Ms. WILSON (FL) X Mr, GROTHMAN (WI) X
Ms. BONAMICI (OR) X Ms. STEFANIK (NY) X
Mr. TAKANO (CA) X Mr. ALLEN (GA) X
Ms. ADAMS (NC) X Mr. SMUCKER (PA) X
Mr. DESAULNIER (CA) X Mr. BANK (IN) X
Mr. NORCROSS (NJ) X Mr. WALKER (NC) X
Ms. JAYAPAL (WA) X Mr, COMER (KY) X
Mr. MORELLE (NY) X Mr. CLINE (VA) X
Ms. WILD (PA) X Mr. FULCHER (ID) X
Mr. HARDER (CA) X Mr. TAYLOR (TX) X
Mrs. MCBATH (GA) X [Mr. WATKINS (KS) X
Ms. SCHRIER (WA) X Mr. WRIGHT (TX) X
Ms. UNDERWOOD (IL) X Mr. MEUSER (PA) X
Mrs. HAYES (CT) X Mr. TIMMONS (SC) X
Ms. SHALALA (FL) X M. JOHNSON (SD) X
Mr. LEVIN (MD X Mr. KELLER (PA) X
Ms. OMAR (MN) X

Mr. TRONE (MD) X

Ms. STEVENS (MI) X

Mrs. LEE (NV}) X

Mrs. TRAHAN (MA) X

Mr. CASTRO (TX) X

TOTALS: Ayes: 27 Nos: 21 Not Voting: 2

Total: 50/ Quorum:  /Report:
(28D -22R)

*Although not present for the recorded vote, Member expressed he/she would have voted AYE if present at time of vote.

"Although not present for the recorded vote, Member expressed he/she would have voted NO if present at time of vote.
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Date: 9/25/2019

COMMITTEE ON EDUCATION AND LABOR RECORD OF COMMITTEE VOTE

H.R. 2474

Roll Cat: 4 Bilt: Amendment Number: 5

Disposition: Adopted by a vote of 27-21

Sponsor/Amendment: Trahan / Amends NLRA to prohibit offensive lockouts by employers

Name & State Aye No \:f.’,‘,P Name & State Aye No \,2'(‘,’:@

Mr. SCOTT (VA) (Chairman) X Mrs, FOXX (NC) (Ranking) X
Mrs. DAVIS (CA) X Mr. ROE{TN) X
Mr. GRUALVA (AZ) X Mr. THOMPSON (PA} X
Mr. COURNTEY (CT) X Mr. WALBERG (MI) X
Ms. FUDGE (OH) X Mr. GUTHRIE (KY) X
Mr. SABLAN (MP) X Mr. BYRNE (AL) X
Ms. WILSON (FL) X Mr. GROTHMAN (W1) X
Ms. BONAMICI (OR) X Ms. STEFANIK (NY) X
Mr. TAKANO (CA) X Mr. ALLEN (GA) X
Ms. ADAMS (NC) X Mr. SMUCKER (PA) X
Mr. DESAULNIER (CA) X Mr. BANKS (IN) X
Mr. NORCROSS (NJ) X Mr, WALKER (NC) X
Ms. JAYAPAL (WA) X Mr. COMER (KY) X
Mr, MORELLE (NY) X Mr. CLINE (VA) X
Ms. WILD (PA) X Mr. FULCHER (iD) X
Mr. HARDER (CA) X Mr. TAYLOR (TX) X
Mrs. MCBATH (GA) X {Mr WATKINS (KS) X
Ms. SCHRIER (WA) X Mr. WRIGHT (TX) X
Ms. UNDERWOOD (IL) X Mr. MEUSER (PA) X
Mrs. HAYES (CT) X Mr. TIMMONS (8C) X
Ms. SHALALA (FL) X Mr. JOHNSON (SD} X
Mr. LEVIN (MD) X Mr. KELLER (PA) X
Ms. OMAR (MN) X

Mr. TRONE (MD) X

Ms. STEVENS (MD) X

Mrs. LEE(NV) X

Mrs. TRAHAN (MA) X

Mr. CASTRO (TX) X

TOTALS: Ayes: 27 Nos: 21 Not Voting: 2

AAlthough not present for the recorded vote, Member expressed he/she would have voted AYE if present at time of vote.

*Although not present for the recorded vote

Total: 50/ Quorun:  / Report:

(28 D -22R)

. Member expressed hefshe would have voted NO if present at time of vote.
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Date: 9/25/2019

COMMITTEE ON EDUCATION AND LABOR RECORD OF COMMITTEE VOTE

Roll Call: 5

Bill:

Disposition: defeated by a vote of 21-27

H.R. 2474
Amendment Number: 6

Sponsor/Amendment: Allen / Strikes provisions in the ANS that end "right to work”

Narme & State ave | N \:;’,“& Name & State Ave | No VZSAg

Mr. SCOTT (VA) (Chairman) X Mrs. FOXX (NC) (Ranking) X
Mrs. DAVIS (CA) X Mr, ROE (TN) X
Mr. GRUALVA (AZ) X Mr. THOMPSON (PA) X
Mr. COURNTEY (CT) X Mr. WALBERG (MI) X
Ms. FUDGE (OH) X Mr. GUTHRIE (KY) X
Mr. SABLAN (MP) X Mr. BYRNE (AL} X
Ms. WILSON (FL) X Mr. GROTHMAN (W]) X
Ms. BONAMICE(OR) X Ms. STEFANIK {(NY) X
Mr. TAKANO (CA) X Mr. ALLEN {GA) X
Ms. ADAMS (NC) X Mr. SMUCKER {PA) X
Mr. DESAULNIER (CA) X Mr. BANKS (IN) X
Mr. NORCROSS (NJ) X Mr. WALKER (NC) X
Ms. JAYAPAL (WA) X Mr. COMER (KY) X
Mr. MORELLE (NY) X Mr. CLINE (VA) X
Ms. WILD (PA) X Mr. FULCHER (1D} X
Mr. HARDER (CA) X Mr. TAYLOR (TX) X
Mrs. MCBATH (GA) X |Mr. WATKINS (KS) X
Ms. SCHRIER (WA) X Mr. WRIGHT (TX) X
Ms. UNDERWOOD (1L) X Mr, MEUSER (PA} X
Mrs. HAYES (CT) X Mr. TIMMONS (SC) X
Ms., SHALALA (FL) X Mr. JOUNSON (SD) X
Mr. LEVIN (MD) X Mr. KELLER {PA} X
Ms. OMAR (MN) X

Mr. TRONE (MD) X

Ms. STEVENS (MDY X

Mrs. LEE (NV) %

Mrs. TRAHAN (MA) X

Mr. CASTRO (TX) X

TOTALS: Ayes: 21 Nos: 27 Not Voting: 2

Total: 50/ Quorumt  / Report:

(28D -22R)

*Although not present for the recorded vote, Member expressed he/she would have voted AYE if present at time of vote.

*Althcugh not present for the recorded vote, Member expressed he/she would have voted NO if present at time of vote.
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Date: 9/25/2019

COMMITTEE ON EDUCATION AND LABOR RECORD OF COMMITTEE VOTE

H.R. 2474
Roll Call: B Bill: Amendment Number: 7

Disposition: defeated by a vote of 21-27

Sponsor/Amendment: Allen / Allows employees to revoke their dues to the union at any time

Not Not

Name & State Aye No Yoting Name & Stae Aye No Voting

Mr. SCOTT (VA) (Chairman) X Mrs. FOXX (NC) (Ranking) X
Mrs. DAVIS (CA) X Mr. ROE (TN} X
Mr. GRUALVA (AZ) X Mr. THOMPSON (PA) X
Mr. COURNTEY (CT) X Mr. WALBERG (MI) X
Ms. FUDGE (OH) X Mr. GUTHRIE (KY) X
Mr. SABLAN (MP) X Mr. BYRNE (AL) X
Ms. WILSON (FL} X Mr, GROTHMAN (W) X
Ms. BONAMICI (OR) X Ms. STEFANIK (NY) X
Mr. TAKANO {CA) X Mr. ALLEN {(GA) X
Ms. ADAMS (NC) X Mr. SMUCKER (PA) X
Mr. DESAULNIER (CA) X Mr. BANKS (IN) X
Mr. NORCROSS (NJ} X Mr. WALKER (NC) X
Ms. JAYAPAL (WA) X Mr. COMER (KY) X
Mr. MORELLE (NY) X Mr. CLINE (VA) X
Ms. WILD (PA) X Mr. FULCHER (ID) X
Mr, HARDER (CA) X Mr, TAYLOR (TX) X
Mrs. MCBATH (GA) X |[Mr. WATKINS (KS) X
Ms. SCHRIER (WA) X Mr. WRIGHT (TX} X
Ms. UNDERWOOD (iL) X Mr. MEUSER (PA) X
Mrs. HAYES (CT) X Mr. TIMMONS (SC) X
Ms. SHALALA (FL) X Mr, JOHNSON (SD) X
Mr. LEVIN (MI) X Mr. KELLER (PA) X
Ms. OMAR (MN) X

Mr. TRONE (MD) X

Ms. STEVENS (M) X

Mrs. LEE (NV) X

Mrs. TRAHAN (MA) X

Mr. CASTRO (TX) X

TOTALS: Ayes: 21 Nos: 27 Not Voting: 2

Total: 30/ Quorum:  / Report:
(28D-22R)

AAlthough not present for the recorded vote, Member expressed he/she would have voted AYE if present at time of vote.

*Although not present for the recorded vote, Member expressed he/she would have voted NO if present at time of vote.
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Date: 9/25/2019

COMMITTEE ON EDUCATION AND LABOR RECORD OF COMMITTEE VOTE

H.R. 2474
Roll Call: 7 Bill: Amendment Number: 8

Disposition: defeated by a vote of 21-27

Sponsor/Amendment: Thompson / Prescribes that the notice of employees' rights and protections include
information on not paying union dues

Name & Siate Aye No \:(“‘;p Nawte & State Aye No »E«%g

Mr. SCOTT (VA) (Chairman) X Mrs, FOXX (NC) (Ranking) X
Mrs. DAVIS (CA) X Mr. ROE (TN) X
Mr. GRIJALVA (AZ) X Mr. THOMPSON (PA) X
Mr. COURNTEY (CT) X Mr. WALBERG (M) X
Ms. FUDGE (OH) X Mr. GUTHRIE (KY} X
Mr. SABLAN (MP) X Mr. BYRNE (AL) X
Ms. WILSON (FL) X Mr. GROTHMAN (WI) X
Ms. BONAMICI (OR) X Ms. STEFANIK {(NY) X
Mr. TAKANO (CA) X Mr. ALLEN (GA) X
Ms. ADAMS (NC) X Mr. SMUCKER (PA) X
Mr. DESAULNIER (CA) X Mr. BANKS (IN) X
Mr. NORCROSS (NJ) X Mr. WALKER (NC) X
Ms. JAYAPAL (WA) X Mr. COMER (KY) X
Mr. MORELLE (NY) X Mr. CLINE (VA) X
Ms. WILD (PA) X Mr. FULCHER (1D} X
Mr. HARDER (CA) X Mr. TAYLOR (TX) X
Mrs. MCBATH (GA) X Mr. WATKINS (KS) X
Ms. SCHRIER (WA) X Mr. WRIGHT (TX) X
Ms. UNDERWOOD (iL) X Mr, MEUSER (PA) X
Mrs. HAYES (CT) X Mr. TIMMONS (8C) X
Ms. SHALALA (FL) X Mr. JOHNSON (8D) X
Mr, LEVIN (MD X Mr. KELLER {PA) X
Ms. OMAR (MN) X

Mr. TRONE (MD) X

Ms. STEVENS (MI) X

Mrs. LEE (NV) X

Mrs. TRAHAN (MA) X

Mr. CASTRO(TX) X

TOTALS: Aves: 21 Nos: 27 Not Voting: 2

Total: 50/ Quorum:  / Repert:
(28D-22R)

~Although not present for the recorded vote, Member expressed he/she would have voted AYE if present at time of vote,

*Although not present for the recorded vote, Member expressed he/she would have voted NO if present at time of vote.
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Date: 9/25/2019

COMMITTEE ON EDUCATION AND LABOR RECORD OF COMMITTEE VOTE

H.R. 2474
Rolt Call: 8 Bill: Amendment Number: 8

Disposition: defeated by a vote of 21-27

Sponsor/Amendment: Roe / Prohibits employers from recognizing unions on the basis of
majority support in the form of card check

Not Not

Name & State Ave No Votne Name & State Aye No Vating
Mr. SCOTT (VA) (Chairman) X Mrs. FOXX (NC) (Ranking) X
Mrs. DAVIS (CA) X Mr. ROE (TN) X
Mr. GRUALVA (AZ) X Mr. THOMPSON (PA} X
Mr. COURNTEY (CT) X Mr. WALBERG (MD) X
Ms. FUDGE (OH) X Mr. GUTHRIE {(KY) X
Mr. SABLAN (MP} X Mr. BYRNE (AL) X
Ms. WILSON (FL) X Mr. GROTHMAN (W1) X
Ms. BONAMICI (OR}) X Ms. STEFANIK (NY) X
Mr. TAKANO (CA) X Mr. ALLEN (GA) X
Ms. ADAMS (NC X Mr. SMUCKER (PA) X
Mr. DESAULNIER {CA) X Mr. BANKS (IN) X
Mr. NORCROSS (NJ) X Mr. WALKER (NC) X
Ms. JAYAPAL (WA) X Mr. COMER (KY) X
Mr, MORELLE (NY) X Mr. CLINE (VA) X
Ms, WILD (PA) X Mr. FULCHER (ID} X
Mr. HARDER (CA) X Mr. TAYLOR (TX) X
Mrs, MCBATH (GA) X [ Mr. WATKINS (KS) X
Ms. SCHRIER (WA) X Mr, WRIGHT (TX) X
Ms. UNDERWOOD (IL) X Mr. MEUSER (PA) X
Mrs. HAYES (CT) X Mr. TIMMONS {SC) X
Ms. SHALALA (FL) X Mr. JOHNSON (SD) X
Mr. LEVIN (M) X Mr. KELLER (PA} X
Ms. OMAR (MN) X
Mr. TRONE (MD) X
Ms. STEVENS (M1) X
Mrs. LEE (NV) X
Mrs, TRAHAN (MA) X
Mr. CASTRO (TX} X
TOTALS: Ayes: 21 Nos: 27 Not Voting: 2
Total: 50/ Quorum:  / Report:
(28D .22R)

*Although not present for the recorded vote, Member expressed he/she would have voted AYE if present at time of vote.

*Although not present for the recorded vote, Member expressed he/she would have voted NO if present at time of vote.
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Date: 9/25/2019

COMMITTEE ON EDUCATION AND LABOR RECORD OF COMMITTEE VOTE

H.R. 2474
Roll Call: 9 Bill: Amendment Number: 10

Disposition: defeated by a vote of 21-27

Sponsor/Amendment: Roe / Requires mandatory union recertification elections

Name & State Aye No \':‘“"“g Name & State Aye No \f:“l’;g

Mr. SCOTT (VA) {Chairman} X Mrs. FOXX (NC) (Ranking} X
Mrs. DAVIS (CA) X Mr. ROE (TN) X
Mr. GRIJALVA (AZ) X Mr. THOMPSON (PA} X
Mr. COURNTEY (CT) X Mr. WALBERG (M) X
Ms. FUDGE (OH) X Mr. GUTHRIE (KY) X
Mr. SABLAN (MP) X Mr. BYRNE (AL) X
Ms. WILSON (FL} X Mr. GROTHMAN (W] X
Ms. BONAMICI (OR) X Ms. STEFANIK (NY) X
Mr. TAKANO (CA) X Mr. ALLEN (GA) X
Ms. ADAMS (NC) X Mr. SMUCKER (PA) X
Mr. DESAULNIER (CA) X Mr. BANKS (IN) X
Mr. NORCROSS (NJ) X Mr. WALKER (NC) X
Ms. JAYAPAL (WA) X Mr. COMER (KY) X
Mr. MORELLE (NY) X Mr. CLINE (VA) X
Ms. WILD (PA) X Mr. FULCHER (1D} X
Mr. HARDER (CA) X Mr. TAYLOR (TX) X
Mrs. MCBATH (GA) X | Mr. WATKINS (KS) X
Ms. SCHRIER (WA) X Mr. WRIGHT (TX) X
Ms. UNDERWOOD (IL) X Mr. MEUSER (PA) X
Mrs. HAYES (CT) X Mr. TIMMONS (SC) X
Ms. SHALALA (FL) X Mr. JOHNSON (SD) X
Mr. LEVIN (M]) X Mr. KELLER (PA) X
Ms. OMAR (MN) X

Mr. TRONE (MD) X

Ms. STEVENS (M) X

Mrs. LEE (NV) X

Mrs. TRAHAN (MA) X

Mr. CASTRO (TX) X

TOTALS: Ayes: 21 Nos: 27 Not Voting: 2

Total: 50/ Quorum:  /Report:
(28D-22R)

*Adthough not present for the recorded vote, Member expressed he/she would have voted AYE if present at time of vote.

*Although not present for the recorded vote, Member expressed he/she would have voted NO if present at time of vote.
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Date: 9/25/2019

COMMITTEE ON EDUCATION AND LABOR RECORD OF COMMITTEE VOTE

H.R. 2474

Roll Call: 10 Bill: Amendment Number: 11

Disposition: defeated by a vote of 21-27

Sponsor/Amendment: Roe / Allow non-members of a union to vote on coilective bargaining
agreements, strikes, or participation in multiemployer pension plans

Name & State R I BV Name & State me b oo |0

Mr. SCOTT (VA) (Chairman) X Mis, FOXX (NC) (Ranking) X
Mrs. DAVIS (CA) X Mr. ROE (TN) X
Mr. GRUALVA (AZ) X Mr. THOMPSON (PA} X
Mr. COURNTEY (CT) X Me. WALBERG (MD) X
Ms. FUDGE (OH) X Mr. GUTHRIE (KY) X
Mr. SABLAN (MP) X Mr, BYRNE (AL) X
Ms. WILSON (FL) X Mr. GROTHMAN (WD) X
Ms. BONAMICI(OR) X Ms, STEFANIK (NY) X
Mr. TAKANO (CA)Y X Mr, ALLEN (GA) X
Ms. ADAMS (NC) X Mr. SMUCKER (PA) X
Mr. DESAULNIER (CA) X Mr. BANKS (IN) X
Mr. NORCROSS (NJ) X Mr. WALKER (NC) X
Ms. JAYAPAL (WA) X Mr. COMER (KY) X
Mr. MORELLE (NY) X Mr. CLINE (VA) X
Ms. WILD (PA) X Mr. FULCHER (ID) X
Mr. HARDER (CA) X Mr. TAYLOR (TX) X
Mrs. MCBATH (GA) X | Mr. WATKINS (KS) X
Ms. SCHRIER (WA) X Mr, WRIGHT (TX) X
Ms. UNDERWOOD (1L) X Mr. MEUSER (PA) X
Mrs. HAYES (CT) X Mr. TIMMONS (8C) X
Ms. SHALALA (FL) X Mr. JOHNSON (SD) X
Mr. LEVIN (MD X Mr. KELLER (PA) X
Ms. OMAR (MN) X

Mr. TRONE (MD) X

Ms. STEVENS (M1} X

Mrs. LEE (NV) X

Mrs. TRAHAN (MA) X

Mr. CASTRO (TX) X

TOTALS: Ayes: 21 Nos: 27

Total: 50/ Quorum:

Not Voting: 2
/ Report:
(28D-22R)

*Although not present for the recorded vote, Member expressed he/she would have voted AYE if present at time of vote.

*Although not present for the recorded vote, Member expressed he/she would have voted NO if present at time of vote.
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Date: 9/25/2018

COMMITTEE ON EDUCATION AND LABOR RECORD OF COMMITTEE VOTE

H.R. 2474

Roll Call: 11 Biil: Amendment Number: 12

Disposition: defeated by a vote of 21-27
Banks / Requires legal status to vote in union representation elections

Sponsor/Amendment:

8D-22R)

*Aithough not present for the recorded vote, Member expressed he/she would have voted AYE if present at time of vote.

*Although not present for the recorded vote, Member expressed he/she would have voted NO if present at time of vote.

Name & State Ave | Mo Vo Name & State Ave | Mo Vorng

Mr. SCOTT (VA) (Chairman) X Mrs. FOXX (NC) (Ranking) X
Mrs. DAVIS (CA) X Mr. ROE (TN} X
Mr. GRUALVA (AZ) X Mr. THOMPSON (PA} X
Mr. COURNTEY (CT) X Mr. WALBERG (MD) X
Ms. FUDGE (OH) X Mr. GUTHRIE (KY) X
Mr. SABLAN (MP) X Mr. BYRNE (AL) X
Ms, WILSON (FL) X Mr. GROTHMAN (W] X
Ms. BONAMICI (OR) X Ms. STEFANIK (NY) X
Mr. TAKANO (CA) X Mr. ALLEN (GA) X
Ms. ADAMS (NC) X Mr. SMUCKER (PA) X
Mr. DESAULNIER (CA) X Mr. BANKS (IN) X
Mr. NORCROSS (NJ) X Mr, WALKER (NC) X
Ms. JAYAPAL (WA) X Mr. COMER (KY) X
Mr. MORELLE (NY) X Mr. CLINE (VA) X
Ms. WILD (PA) X Mr. FULCHER (ID) X
Mr. HARDER (CA) X Mr. TAYLOR(TX) X
Mrs. MCBATH {GA) X |Mr. WATKINS (KS) X
Ms. SCHRIER (WA) X Mr. WRIGHT (TX} X
Ms. UNDERWOOD (iL) X Mr. MEUSER (PA) X
Mrs. HAYES (CT) X Mr. TIMMONS (SC) X
Ms. SHALALA (FL) X Mr, JOHNSON (8D) X
Mr, LEVIN (MD) X Mr. KELLER (PA} X
Ms. OMAR (MN} X

Mr. TRONE (MD} X

Ms. STEVENS (M) X

Mrs. LEE (NV) X

Mrs. TRAHAN (MA) X

Mr. CASTRO (TX) X

TOTALS: Ayes: 21 Nos: 27 Not Voting: 2
Total: 50/ Quorum:  / Report:
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Date: 9/25/2019

COMMITTEE ON EDUCATION AND LABOR RECORD OF COMMITTEE VOTE

H.R. 2474
Roll Call: 12 Bill: Amendment Number: 13

Disposition: defeated by a vote of 21-26

Sponsor/Amendment: Johnson / Allows employers to avoid collective bargaining pertaining to employee raises

Name & State Aye Ne v ‘;“‘;g Name & State Ave No V:‘i):xg

Mr. SCOTT (VA) (Chairman) X Mis. FOXX (NC) (Ranking) X
Mrs. DAVIS (CA) X Mr. ROE (TN) X
Mr. GRIJALVA (AZ) X Mr. THOMPSON (PA) X
Mr. COURNTEY (CT) X Mr. WALBERG (M) X
Ms. FUDGE (OH) X Mr. GUTHRIE (KY) X
Mr, SABLAN (MP) X Mr. BYRNE (AL) X
Ms. WILSON (FL) X Mr. GROTHMAN (WD) X
Ms. BONAMICI (OR) X Ms. STEFANIK (NY) X
Mr, TAKANO (CA) X Mr. ALLEN (GA) X
Ms. ADAMS (NC) X Mr. SMUCKER (PA) X
Mr. DESAULNIER (CA) X Mr, BANKS (IN) X
Mr. NORCROSS (NJ) X Mr. WALKER (NC) X
Ms. JAYAPAL (WA) X Mr, COMER (KY) X
Mr. MORELLE (NY) X M. CLINE (VA) X
Ms. WILD (PA) X Mr. FULCHER (iD) X
Mr. HARDER (CA) X Mr. TAYLOR (TX) X
Mrs. MCBATH (GA) X |Mr. WATKINS (KS) X
Ms. SCHRIER (WA) X Mr. WRIGHT (TX) X
Ms. UNDERWOOD (IL) X {Mr. MEUSER (PA) X
Mrs. HAYES (CT) X Mr. TIMMONS (SC) X
Ms. SHALALA (FL) X M. JOHNSON (SD) X
Mr. LEVIN (M1) X Mr. KELLER (PA) X
Ms. OMAR (MN) X

Mr. TRONE (MD) X

Ms. STEVENS (M1) X

Mrs. LEE (NV) X

Mrs. TRAHAN (MA) X

Mr. CASTRO (TX) X

TOTALS: Ayes: 21 Nos: 26 Not Voting: 3

Total: 50/ Quorum:;  / Report:

(28D-22R)

~Aithough not present for the recorded vote, Member expressed he/she would have voted AYE if present at time of vote.

"Although not present for the recorded vote, Member expressed hefshe would have voted NO if present at time of vote.
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Date: 9/25/2019

COMMITTEE ON EDUCATION AND LABOR RECORD OF COMMITTEE VOTE

HR. 2474
Roll Calt: 13 Bill: Amendment Number: 14

Disposition: defeated by a vote of 21-27

Sponsor/Amendment: Meuser/ Makes it an unfair labor practice for a union to faif fo protect employee personal
information received in a representation proceeding

Name & State Aye No \.:‘l‘;g Name & State Aye No V:"":lb

Mr. SCOTT (VA) (Chairman) X Mrs. FOXX (NC} (Ranking) X
Mrs. DAVIS (CA) X Mr. ROE (TN) X
Mr. GRUALVA (AZ) X Mr. THOMPSON (PA) X
Mr. COURNTEY (CT) X Mr. WALBERG (MIy X
Ms. FUDGE (OH) X Mr. GUTHRIE (KY) X
Mr. SABLAN (MP) X Mr. BYRNE (AL) X
Ms. WILSON (FL) X Mr. GROTHMAN (W1) X
Ms. BONAMICI (OR) X Ms. STEFANIK (NY) X
Mr. TAKANO (CA) X Mr. ALLEN (GA) X
Ms. ADAMS (NC) X Mr. SMUCKER (PA) X
Mr. DESAULNIER (CA) X Mr. BANKS (IN) X
Mr. NORCROSS (NJ) X Mr. WALKER (NC) X
Ms. JAYAPAL (WA) X Mr. COMER (KY) X
Mr. MORELLE (NY) X Mr. CLINE (VA) X
Ms. WILD (PA) - X Mr. FULCHER (1D) X
Mr. HARDER (CA) X Mr, TAYLOR (TX) X
Mrs. MCBATH (GA) X | Mr. WATKINS (KS) X
Ms. SCHRIER (WA) X Mr. WRIGHT (TX) X
Ms. UNDERWOOD (1L) X Mr. MEUSER (PA) X
Mrs. HAYES (CT) X Mr, TIMMONS (8C) X
Ms. SHALALA (FL) X Mr, JOHNSON (8SD) X
Mr, LEVIN (MDY X Mr. KELLER (PA) X
Ms. OMAR (MN) X

Mr. TRONE (MD) X

Ms. STEVENS (MI) X

Mrs. LEE (NV) X

Mrs. TRAHAN (MA) X

Mr. CASTRO (TX) X

TOTALS: Ayes: 21 Nos: 27 @ Not Voting: 2

Total: 50/ Quorum: 47 / Report:pg
(28D-22R)

~Although riot present for the recorded vote, Member expressed hefshe would have voted AYE if present at time of vote.

“Although not present for the recorded vote, Member expressed hefshe would have voted NO if present at time of vote.
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Date: 9/25/2019

COMMITTEE ON EDUCATION AND LABOR RECORD OF COMMITTEE VOTE

H.R. 2474
Roll Call: 14 Bill: Amendment Number: 15

Disposition: defeated by a vote of 21-27

Sponsor/Amendment: Timmons / Authorize civil penalties against unions for violations of the secondary boycott
provisions under current law

Name & State Aye No \':‘?;g Naroe & State Ave | N V:E’;lg

Mr. SCOTT (VA) (Chairman) X Mrs. FOXX (NC) (Ranking) X
Mrs. DAVIS (CA) X Mr. ROE (TN) X
Mr. GRUALVA (AZ) X Mr. THOMPSON (PA) X
Mr. COURNTEY (€CT) X Mr. WALBERG (MI) X
Ms. FUDGE (OH) X Mr. GUTHRIE (KY) X
Mr. SABLAN (MP) X Mr. BYRNE (AL) X
Ms. WILSON (FL) X Mr. GROTHMAN (WD) X
Ms. BONAMICI (OR) X Ms. STEFANIK (NY) X
Mr. TAKANO (CA) X Mr. ALLEN (GA) X
Ms. ADAMS (NC) X Mr. SMUCKER (PA) X
Mr. DESAULNIER (CA) X Mr. BANKS (IN) X
Mr. NORCROSS (NJ) X Mr. WALKER (NC) X
Ms. JAYAPAL (WA) X Mr. COMER (KY) X
Mr. MORELLE (NY) X Mr. CLINE (VA) X
Ms. WILD (PA) X Mr. FULCHER (1D} X
Mr. HARDER (CA) X Mr, TAYLOR (TX) X
Mrs. MCBATH (GA) X [ Mr. WATKINS (KS) X
Ms. SCHRIER (WA) X Mr. WRIGHT (TX) X
Ms. UNDERWOOD (IL) X Mr. MEUSER (PA) X
Mrs. HAYES (CT) X Mr. TIMMONS (SC) X
Ms. SHALALA (FL) X Mr. JOHNSON (SD) X
Mr. LEVIN (M1) X Mr. KELLER (PA) X
Ms. OMAR (MN) X

Mr. TRONE (MD) X

Ms. STEVENS (M) X

Mrs. LEE (NV) X

Mrs. TRAHAN (MA) X

Mr, CASTRO (TX) X

TOTALS: Ayes: 21 Nos: 27 Not Voting: 2

Total: 56/ Quorum:  /Report:
(28D -22R)

“Although not present for the recorded vote, Member expressed he/she would have voted AYE if present at time of vote.

“Although not present for the recorded vote, Member expressed hefshe would have voted NO if present at time of vote.
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Date: 9/25/2019

COMMITTEE ON EDUCATION AND LABOR RECORD OF COMMITTEE VOTE
H.R. 2474
Roll Call: 15 Bill: Amendment Number: 16
Disposition: defeated by a vote of 21-27
Comer/ Strikes provision in ANS ending prohibition on secondary boycotts

Sponsor/Amendment:
Nawme & State ave | o e Nawe & State ave Lo |0

Mr, SCOTT (VA) (Chairman) X Mrs. FOXX (NC) (Ranking) X
Mrs. DAVIS (CA) X Mr, ROE (TN) X
Mr. GRIJALVA (AZ) X Mr. THOMPSON (PA) X
Mr. COURNTEY (CT) X Mr. WALBERG (MI) X
Ms. FUDGE (OH) X Mr. GUTHRIE (KY) X
Mr. SABLAN (MP) X Mr. BYRNE (AL) X
Ms. WILSON (FL) X Mr. GROTHMAN (WD) X
Ms. BONAMICI (OR) X Ms. STEFANIK (NY) X
Mr. TAKANO (CA) X Mr. ALLEN (GA) X
Ms. ADAMS (NC) X Mr. SMUCKER (PA) X
Mr. DESAULNIER (CA) X Mr. BANKS (IN} X
Mr. NORCROSS (NJ) X Mr, WALKER (NC) X
Ms. JAYAPAL (WA) X Mr. COMER (KY) X
Mr, MORELLE (NY) X Mr, CLINE (VA) X
Ms. WILD (PA) X Mr. FULCHER (1D) X
Mr. HARDER (CA) X Mr. TAYLOR (TX) X
Mrs. MCBATH (GA) X |Mr. WATKINS(KS) X
Ms. SCHRIER (WA) X Mr. WRIGHT (TX) X
Ms. UNDERWOOD (1L) X Mr. MEUSER (PA) X
Mrs. HAYES (CT) X Mr. TIMMONS (SC) X
Ms. SHALALA (FL) X Mr. JOHNSON (SD) X
Mr. LEVIN (M) X Mr, KELLER (PA) X
Ms. OMAR (MN) X

Mr. TRONE (MD) X

Ms. STEVENS (MD) X

Mrs. LEE (NV) X

Mrs. TRAHAN (MA) X

Mr. CASTRO (TX} X

TOTALS: Ayes: 21 Nos: 27 Not Voting: 2

Total: 50/ Quorum:  / Report:
(28D .22R)

“Although not present for the recorded vote, Member expressed he/she would have voted AYE if present at time of vote.

“Although not present for the recorded vote, Member expressed he/she would have voted NO if present at time of vote.
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Date: 9/25/2019

COMMITTEE ON EDUCATION AND LABOR RECORD OF COMMITTEE VOTE

H.R. 2474

Roll Call: 16 Bill: Amendment Number: 17

Disposition: defeated by a vote of 21-27

Sponsor/Amendment: Keller / Strikes provisions in ANS that eliminate the prohibition on free speech

activities like secondary boycotts and picketing

Name & State Ave No \:slzb Name & State Ave No v:::)g

Mr. SCOTT (VA) (Chairman) X Mrs. FOXX (NC) (Ranking) X
Mrs. DAVIS (CA) X Mr. ROE (TN) X
Mr. GRUALVA (AZ) X Mr. THOMPSON (PA) X
Mr. COURNTEY (CT) X Mr, WALBERG (MI) X
Ms. FUDGE (OH) X Mr. GUTHRIE (KY) X
Mr. SABLAN (MP) X Mr. BYRNE (AL) X
Ms. WILSON (FL) X Mr. GROTHMAN (Wh) X
Ms. BONAMICI (OR}) X Ms. STEFANIK (NY) X
Mr. TAKANO (CA) X Mr. ALLEN (GA) X
Ms. ADAMS (NC) X Mr. SMUCKER (PA) X
Mr. DESAULNIER (CA) X Mr. BANKS (IN) X
Mr. NORCROSS (N)) X Mr. WALKER (NC) X
Ms. JAYAPAL (WA) X Mr. COMER (KY) X
Mr. MORELLE (NY) X Mr. CLINE (VA) X
Ms. WILD (PA) X Mr. FULCHER (ID) X
Mr. HARDER (CA) X Mr. TAYLOR (TX) X
Mrs. MCBATH (GA) X |Mr. WATKINS (KS) X
Ms. SCHRIER (WA) X Mr. WRIGHT (TX) X
Ms. UNDERWOOD (iL) X Mr. MEUSER (PA) X
Mrs. HAYES (CT) X Mr. TIMMONS (SC) X
Ms. SHALALA (FL} X Mr. JOHNSON (SD) X
Mr. LEVIN (M]) X Mr. KELLER (PA) X
Ms. OMAR (MN) X

Mr. TRONE {MD) X

Ms. STEVENS (M) X

Mrs. LEE (NV) X

Mrs. TRAHAN (MA) X

Mr. CASTRO (TX) X

TOTALS: Ayes: 21 Nos: 27 g Not Voting: 2
Total: 50/ Quorum:  /Report:
(28D-22R)

~Although not present for the recorded vote, Member expressed he/she would have voted AYE if present at time of vote.

“Although not present for the recorded vote, Member expressed he/she would have voted NO if present at time of vote.
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Date: 9/25/2019

COMMITTEE ON EDUCATION AND LABOR RECORD OF COMMITTEE VOTE

H.R. 2474
Roll Call: 17 Bill: Amendment Number: 18
Disposition: defeated by a vote of 21-27

Sponsor/Amendment: Stefanik / Strikes provision in ANS that clarifies definition of employee

Total: 50/ Quorum:  / Report:
28D -22R)

~Although not present for the recorded vote, Member expressed he/she would have voted AYE if present at time of vote,

“Aithough not present for the recorded vote, Member expressed he/she would have voted NO if present at time of vote.

Name & State Aye No x;:?r(\ﬁ Name & Sure Aye No v::;;

Mr. SCOTT (VA) (Chairman) X Mrs. FOXX (NC) (Ranking) X
Mrs. DAVIS (CA) X Mr. ROE (TN) X
Mr. GRUALVA (AZ) X Mr. THOMPSON (PA) X
Mr. COURNTEY (CT) X Mr. WALBERG (MI) X
Ms. FUDGE (OH) X Mr. GUTHRIE (KY) X
Mr. SABLAN (MP) X Mr. BYRNE (AL) X
Ms. WILSON (FL) X Mr. GROTHMAN (W) X
Ms. BONAMICI (OR) X Ms. STEFANIK (NY) X
Mr. TAKANO (CA) X Mr. ALLEN (GA) X
Ms. ADAMS (NC) X Mr. SMUCKER (PA) X
Mr. DESAULNIER (CA) X Mr. BANKS (IN) X
Mr. NORCROSS (NJ) X Mr. WALKER (NC) X
Ms. JAYAPAL (WA) X Mr. COMER (KY) X
Mr. MORELLE (NY) X Mr. CLINE (KY) X
Ms. WILD (PA) X Mr. FULCHER (ID) X
Mr. HARDER (CA) X Mr. TAYLOR (TX) X
Mrs. MCBATH (GA) X [Mr. WATKINS (KS) X
Ms. SCHRIER (WA) X Mr. WRIGHT (TX) X
Ms. UNDERWOOD (IL) X Mr. MEUSER (PA) X
Mrs. HAYES (CT) X Mr. TIMMONS (SC) X
Ms. SHALALA (FL) X Mr. JOHNSON (S§D) X
Mr. LEVIN (M) X Mr. KELLER (PA) X
Ms. OMAR (MN) X

Mr. TRONE (MD) X

Ms. STEVENS (M) X

Mrs. LEE (NV) X

Mrs. TRAHAN (MA) X

Mr, CASTRO (TX) X

TOTALS: Ayes: 21 Nos: 27 g Not Voting: 2
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Date: 9/25/2019

COMMITTEE ON EDUCATION AND LABOR RECORD OF COMMITTEE VOTE

H.R. 2474
Roll Call: 18 Bill: Amendment Number: 19

Disposition: defeated by a vote of 21-27

Sponsor/Amendment: Watkins / Prevents arbitration panel from requiring first contract
to include participation in multiemployer pension plan

Name & State Ave | N \;‘{I:‘E Nare & State Ave | No V:(?:xs

Mr. SCOTT (VA) (Chairman) X Mrs. FOXX (NC) (Ranking) X
Mrs. DAVIS (CA) X Mr. ROE (TN) X
Mr. GRIJALVA (AZ) X Mr. THOMPSON (PA) X
Mr. COURNTEY (CT) X Mr. WALBERG (MI) X
Ms. FUDGE (OH} X Mr, GUTHRIE (KY) X
Mr. SABLAN (MP) X Mr. BYRNE (AL) X
Ms. WILSON (FL) X Mr. GROTHMAN (WD) X
Ms. BONAMICI (OR) X Ms. STEFANIK (NY) X
Mr. TAKANO (CA) X Mr. ALLEN (GA) X
Ms. ADAMS (NC) X Mr. SMUCKER (PA) X
Mr. DESAULNIER (CA) X Mr, BANKS {IN) X
Mr. NORCROSS (N) X Mr. WALKER (NC) X
Ms. JAYAPAL (WA) X Mr. COMER (KY) X
Mr, MORELLE (NY} X Mr, CLINE (VA) X
Ms. WILD {PA) X Mr. FULCHER (ID) X
Mr. HARDER (CA) X Mr. TAYLOR (TX) X
Mrs. MCBATH (GA) X |[Mr. WATKINS (KS) X
Ms. SCHRIER (WA) X Mr. WRIGHT {TX) X
Ms. UNDERWOOD (IL) X Mr. MEUSER (PA) X
Mrs. HAYES (CT) X Mr. TIMMONS (8C) X
Ms. SHALALA (FL) X Mr, JOHNSON (SD) X
Mr, LEVIN (M} X Mr. KELLER (PA) X
Ms. OMAR (MN) X

Mr. TRONE (MD) X

Ms. STEVENS (MD) X

Mrs. LEE (NV) X

Mrs. TRAHAN (MA) X

Mr, CASTRO (TX) X

TOTALS: Ayes: 21 Nos: 27 Not Voting: 2

Total: 30/ Quorum:  / Report:

(28D-22R)

"Although not present for the recorded vote, Member expressed he/she would have voted AYE if present at time of vote.

*Although not present for the recorded vote, Member expressed he/she would have voted NO if present at time of vote.



65

Date: 9/25/2019

COMMITTEE ON EDUCATION AND LABOR RECORD OF COMMITTEE VOTE

H.R. 2474
Roll Cali: 19 Bilk: Amendment Number: 20

Disposition: defeated by a vote of 21-27

Sponsor/Amendment: Walberg / Delays a union pre-election hearing for at least 14 days

Name & State Aye No N :"":‘L Name & State Aye No V';g;g

Mr. SCOTT (VA) (Chairman) X Mrs. FOXX (NC) (Ranking) X
Mrs. DAVIS (CA) X Mr. ROE (TN) X
Mr. GRIJALVA (AZ) X Mr. THOMPSON (PA) X
Mr. COURNTEY (CT) X Mr. WALBERG (MI) X
Ms. FUDGE (OH) X Mr. GUTHRIE (KY) X
Mr. SABLAN (MP) X Mt. BYRNE (AL) X
Ms. WILSON (FL) X Mr. GROTHMAN (W1) X
Ms. BONAMICI (OR) X Ms. STEFANIK (NY) X
Mr, TAKANO (CA) X Mr, ALLEN (GA) X
Ms. ADAMS (NC) X Mr. SMUCKER (PA) X
Mr. DESAULNIER {CA) X Mr, BANKS (IN) X
Mr. NORCROSS (NJ) X Mt WALKER (NC) X
Ms. JAYAPAL (WA) X Mr. COMER (KY) X
Mr. MORELLE (NY) X Mr. CLINE (VA) X
Ms. WILD (PA) X Mr. FULCHER (ID) X
Mr. HARDER (CA) X Mr. TAYLOR (TX) X
Mrs. MCBATH (GA) X | Mr. WATKINS (KS) X
Ms. SCHRIER (WA) X Mr. WRIGHT (TX) X
Ms. UNDERWOOD (IL) X Mr. MEUSER (PA) X
Mrs. HAYES (CT) X Mr. TIMMONS (8C) X
Ms. SHALALA (FL) X Mr. JOHNSON (SD) X
Mr. LEVIN (M) X Mi. KELLER (PA) X
Ms. OMAR (MN) X

Mr. TRONE (MD) X

Ms. STEVENS (MI) X

Mrs. LEE (NV) X

Mrs. TRAHAN {MA) X

Mr. CASTRO (TX) X

TOTALS: Ayes: 21 Nos: 27 @m Not Voting: 2

Total: 50/ Quorum:  / Report:
Q28D-22R)

~Aithough not present for the recorded vote, Member expressed he/she would have voted AYE if present at time of vote.

“Although not present for the recorded vote, Member expressed he/she would have voted NO if present at time of vote.
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Date: 9/25/2019

COMMITTEE ON EDUCATION AND LABOR RECORD OF COMMITTEE VOTE

H.R. 2474

Roll Call: 20 Bill: Amendment Number: 21

Disposition: defeated by a vote of 21-27

Sponsor/Amendment: Walberg / Requires notices accompanying union authorization cards to declare purpose
and disclose dues and fees

Name & State Ave No \:(r?r‘m Name & State Aye No \':",’:‘g

Mr. SCOTT (VA) (Chairman) X Mrs. FOXX (NC) {Ranking) X
Mrs. DAVIS (CA) X Mr, ROE (TN) X
Mr. GRUALVA (AZ) X Mr. THOMPSON (PA) X
Mr. COURNTEY (CT) X Mr. WALBERG (MI) X
Ms. FUDGE (OH) X Mr. GUTHRIE (KY) X
Mr. SABLAN (MP) X Mr. BYRNE (AL) X
Ms. WILSON (FL) X Mr. GROTHMAN (WD) X
Ms. BONAMICI (OR) X Ms. STEFANIK (NY) X
Mr. TAKANO (CA) X Mr. ALLEN {(GA) X
Ms. ADAMS (NC) X Mr. SMUCKER (PA) X
Mr, DESAULNIER (CA) X Mr. BANKS (IN) X
Mr. NORCROSS (N}) X Mr. WALKER (NC} X
Ms. JAYAPAL (WA) X Mr, COMER (KY) X
Mr. MORELLE (NY) X Mr. CLINE (VA) X
Ms. WILD (PA) X Mr. FULCHER (1D) X
Mr. HARDER (CA) X Mr. TAYLOR (TX) X
Mrs. MCBATH (GA) X [Mr. WATKINS (KS) X
Ms. SCHRIER (WA) X Mr. WRIGHT(TX) X
Ms. UNDERWOOD (iL) X Mr, MEUSER (PA) X
Mrs, HAYES (CT) X Mr. TIMMONS (8C) X
Ms. SHALALA (FL) X Mr. JOHNSON (SD) X
Mr. LEVIN (M) X Mr. KELLER (PA} X
Ms. OMAR (MN) X

Mr. TRONE (MD) X

Ms. STEVENS (Mhy X

Mrs. LEE (NV) X

Mrs. TRAHAN (MA) X

Mr. CASTRO (TX) X

TOTALS: Ayes: 21 Nos: 27 Not Voting: 2

Total: 50/ Quorum:  / Report:
(28D-22R)

*Aithough not present for the recorded vote, Member expressed he/she would have voted AYE if present at time of vote.

“Although not present for the recorded vote, Member expressed he/she would have voted NO if present at time of vole.
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Date: 9/25/2019

COMMITTEE ON EDUCATION AND LABOR RECORD OF COMMITTEE VOTE

H.R. 2474

Roll Call: 21 Bill: Amendment Number: 22

Disposition: defeated by a vote of 21-27
Walberg/ Prevents human trafficking provisions from being taken into account

Sponsor/Amendment:

for purposes of determining joint employer status

Name & State Aye No \mg Nawne & Stae Age No oot "

Mr. SCOTT {VA) (Chairman) X Mrs. FOXX (NC) (Ranking) X
Mrs. DAVIS (CA) X Mr. ROE (TN} X
Mr. GRUALVA (AZ) X Mr. THOMPSON (PA} X
Mr. COURNTEY (CT) X Mr. WALBERG (M1} X
Ms. FUDGE (OH) X Mr. GUTHRIE (KY) X
Me, SABLAN (MP) X Mr. BYRNE (AL) X
Ms. WILSON (FL) X Mr. GROTHMAN (WD X
Ms. BONAMICI (OR) X Ms. STEFANIK (NY) X
Mr. TAKANO (CA) X Mr. ALLEN (GA) X
Ms. ADAMS (NC) X Mr. SMUCKER (PA) X
Mr. DESAULNIER (CA) X Mr. BANKS (IN) X
Mr. NORCROSS (NI X Mr. WALKER (NC) X
Ms. JAYAPAL (WA) X Mr, COMER (KY} X
Mr, MORELLE (NY) X Mr. CLINE (VA) X
Ms. WILD (PA) X Mr. FULCHER (ID) X
Mr. HARDER (CA) X Mr. TAYLOR (TX) X
Mrs. MCBATH (GA) X | Mr. WATKINS (KS) X
Ms. SCHRIER (WA) X Mr, WRIGHT (TX) X
Ms. UNDERWOOD (1L) X Mr. MEUSER (PA) X
Mrs. HAYES (CT) X Mr. TIMMONS (SC) X
Ms. SHALALA (FL) X Mr. JOHNSON (SD) X
Mr. LEVIN (M1) % Mr. KELLER (PA) X
Ms. OMAR (MN) X

Mr. TRONE (MD) X

Ms. STEVENS (M1) X

Mrs, LEE (NV) X

Mrs. TRAHAN (MA) X

Mr. CASTRO (TX) X

TOTALS: Ayes: 21 Nos: 27 Not Voting: 2

~Although not present for the recorded vote, Member expressed he/she would have voted AYE if present at time of vote.

*Although not present for the recorded vote, Member expressed he/she would have voted NO if present at time of vote.

Total: 50/ Quorum:  / Report:
(28D -22R)
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Date: 9/25/2018

COMMITTEE ON EDUCATION AND LABOR RECORD OF COMMITTEE VOTE

H.R. 2474

Roll Call: 22 Bill: Amendment Number: 23

Disposition: defeated by a vote of 21-27
Byme / Narrows joint employer standard

Sponsor/Amendment;
Name & Stare Ave No \:“"r‘]b Name & State Ave | Mo vmg

Mr. SCOTT (VA) (Chairman) X Mrs., FOXX (NC) {(Ranking) X
Mrs. DAVIS (CA) X Mr. ROE (TN) X
Mr. GRIJALVA (AZ) X Mr. THOMPSON (PA) X
Mr. COURNTEY (CT) X Mr. WALBERG (M) X
Ms. FUDGE (OH) X Mr. GUTHRIE (KY) X
Mr. SABLAN (MP) X Mr. BYRNE (AL) X
Ms. WILSON (FL) X Mr. GROTHMAN (W) X
Ms. BONAMICI (OR) X Ms. STEFANIK (NY) X
Mr. TAKANO (CA) X Mr. ALLEN (GA) X
Ms. ADAMS (NC) X Mr. SMUCKER (PA) X
Mr. DESAULNIER (CA) X Mr. BANKS (IN) X
Mr. NORCROSS (NJ) X Mr. WALKER (NC) X
Ms. JAYAPAL (WA) X Mr. COMER (KY) X
Mr. MORELLE (NY) X Mr. CLINE (VA) X
Ms. WILD (PA) X Mr. FULCHER (iD) X
Mr. HARDER (CA) X Mr. TAYLOR (TX) X
Mrs. MCBATH (GA) X {Mr. WATKINS (KS) X
Ms. SCHRIER (WA) X Mr. WRIGHT (TX) X
Ms. UNDERWOOD (iL) X Mr. MEUSER (PA) X
Mrs. HAYES (CT) X Mr. TIMMONS (8C) X
Ms. SHALALA (FL) X Mr. JOHNSON (SD) X
Mr. LEVIN (M) X Mr. KELLER (PA) x
Ms. OMAR (MN) X

Mr. TRONE (MD) X

Ms. STEVENS (MI) X

Mrs. LEE (NV) X

Mrs. TRAHAN (MA) X

Mr, CASTRO (TX) X

TOTALS: Ayes: 21 Nos: 27 Not Voting: 2

Total: 50/ Quorum:  / Report:

(28D -22R)

“Although not present for the recorded vote, Member expressed he/she would have voted AYE if present at time of vote.

“Although not present for the recorded vote, Member expressed he/she would have voted NO if present at time of vote.
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Date: 9/25/2019

COMMITTEE ON EDUCATION AND LABOR RECORD OF COMMITTEE VOTE

H.R. 2474
Rolt Call: 23 Bill: Amendment Number: 24

Disposition: defeated by a vote of 21-27

Sponsor/Amendment: Byrne / Prevents corporate social responsibility requirements from being used
as evidence of joint employer relationship

Narme & State Ave | Mo \23:\; Narme & State ave | Mo o "

Mr. SCOTT (VA) {Chairman} X Mrs. FOXX (NC) (Ranking) X
Mrs. DAVIS (CA) X Mr. ROE (TN) X
Mr. GRUALVA (AZ) X Mr. THOMPSON (PA) X
Mr. COURNTEY (CT) X Mr. WALBERG (MI) X
Ms. FUDGE (OH) X Mr. GUTHRIE (KY) X
Mr. SABLAN (MP) X Mr. BYRNE (AL) X
Ms. WILSON (FL) X Mr. GROTHMAN (WD) X
Ms. BONAMICI (OR) X Ms. STEFANIK (NY) X
Mr. TAKANO (CA) X Mr. ALLEN (GA) X
Ms. ADAMS (NC) X Mr. SMUCKER (PA) X
Mr. DESAULNIER (CA) X Mr. BANKS (IN) X
Mr. NORCROSS (NJ) X Mr. WALKER (NC) X
Ms. JAYAPAL (WA) X Mr. COMER (KY) X
Mr. MORELLE (NY) X Mr. CLINE (VA) X
Ms. WILD (PA) X Mr, FULCHER (1D} X
Mr. HARDER (CA) X Mr. TAYLOR (TX) X
Mirs. MCBATH (GA) X Mr. WATKINS (KS) X
Ms. SCHRIER (WA) X Mr. WRIGHT (TX) X
Ms. UNDERWOOD (1L} X Mr. MEUSER (PA) X
Mrs. HAYES (CT) X Mr. TIMMOMS (SC) X
Ms. SHALALA (FL) X Mr, JOHNSON (SD) X
Mr, LEVIN (MD X Mr. KELLER (PA) X
Ms. OMAR (MN) X

Mr. TRONE (MD) X

Ms. STEVENS (M) X

Mrs. LEE (NV) X

Mrs. TRAHAN (MA) X

Mr. CASTRO (TX) X

TOTALS: Ayes: 21 Nos: 27 Not Voting: 2

Total: 50/ Quorum:  / Report:

(2803 -22R)

*Although not present for the recorded vote, Member expressed he/she would have voted AYE if present at time of vote.

*Although not present for the recorded vote, Member expressed he/she would have voted NO if present at time of vote.
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Date: 9/25/2019

COMMITTEE ON EDUCATION AND LABOR RECORD OF COMMITTEE VOTE
H.R. 2474
Roll Call: 24 Bill: Amendment Number: 25
Disposition: defeated by a vote of 21-26
Smucker / Expands civil penalties in the ANS

Sponsor/Amendment:

Name & State Ave No \:“]’L Name & State Ave | N vz‘:;g
Mr. SCOTT (VA) (Chairman) X Mrs. FOXX {NC) (Ranking) X
Mrs. DAVIS (CA) X Mr, ROE (TN) X
Mr. GRUALVA (AZ) X Mr. THOMPSON (PA) X
Mr. COURNTEY (CT) X Mr, WALBERG (MD) X
Ms. FUDGE (OH) X Mr. GUTHRIE (KY) X
Mr. SABLAN (MP) X Mr. BYRNE (AL) X
Ms. WILSON (FL) X Mr, GROTHMAN (W) X
Ms. BONAMICI (OR) X Ms. STEFANIK {NY) X
Mr. TAKANO (CA) X Mr. ALLEN (GA) X
Ms. ADAMS (NC) X Mr, SMUCKER (PA} X
Mr. DESAULNIER (CA) X Mr. BANKS (IN) X
Mr. NORCROSS (NJ) X Mr. WALKER (NC) X
Ms. JAYAPAL (WA) X Mr. COMER (KY) X
Mr. MORELLE (NY} X Mr. CLINE (VA) X
Ms. WILD (PA) X Mr. FULCHER (ID) X
Mr. HARDER (CA) X Mr. TAYLOR(TX) X
Mrs. MCBATH (GA) X [ Mr. WATKINS (KS) X
Ms. SCHRIER (WA) X Mr. WRIGHT (TX) X
Ms. UNDERWOOD (IL) X Mr. MEUSER (PA) X
Mrs. HAYES (CT) X Mr. TIMMONS (SC) X
Ms. SHALALA (FL) X Mr. JOHNSON (SDy X
Mr. LEVIN (MI) X Mr. KELLER (PA) X
Ms. OMAR {MN) X
Mr. TRONE (MD) X
Ms. STEVENS (M1) xX*
Mrs. LEE (NV) X
Mrs. TRAHAN (MA) X
Mr. CASTRO (TX) X

TOTALS: Ayes: 21 Nos: 26 r Not Voting: 3

Total: 50/ Quorum:  / Report:
(28D-22R)

*Although not present for the recorded vote, Member expressed he/she would have voted AYE if present at time of vote.

"Although not present for the recorded vote, Member expressed hefshe would have voted NO if present at time of vote.
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Date: 9/25/2019

COMMITTEE ON EDUCATION AND LABOR RECORD OF COMMITTEE VOTE

H.R. 2474
Roll Call: 25 Bill: Amendment Number: 26

Disposition: defeated by a vote of 21-26
Smucker / Prohibits unions from preventing workers from breaking a sirike

Sponsor/Amendment:

Name & State Ave So \ ;““I’;g Name & State Aye No v’;“’r“g
Mr. SCOTT (VA) (Chairman) X Mrs, FOXX (NC) (Ranking) X
Mrs. DAVIS (CA) X Mr. ROE (TN) X
Mr. GRUALVA (AZ) X Mr. THOMPSON (PA) X
Mr. COURNTEY (CT) X Mr. WALBERG (MI) X
Ms, FUDGE (OH) X Mr. GUTHRIE (KY) X
Mr. SABLAN (MP) X Mr. BYRNE (AL) X
Ms. WILSON (FL) X Mr. GROTHMAN (W1 X
Ms. BONAMICI (OR) X Ms. STEFANIK (NY) X
Mr. TAKANO (CA) X Mr. ALLEN (GA) X
Ms. ADAMS (NC) X Mr. SMUCKER (PA) X
Mr. DESAULNIER (CA) X Mr. BANKS (IN) X
Mr. NORCROSS (NJ) X Mr. WALKER (NC) X
Ms. JAYAPAL (WA) X Mr, COMER (KY) X
Mr. MORELLE (NY) X Mr. CLINE (VA) X
Ms. WILD (PA) X Mr. FULCHER (ID) X
Mr. HARDER (CA) X Mr. TAYLOR (TX) X
Mrs. MCBATH (GA) X |Mr. WATKINS (KS) X
Ms, SCHRIER (WA) X Mr, WRIGHT (TX) X
Ms. UNDERWOOD (IL) X Mr. MEUSER (PA) X
Mrs. HAYES (CT) X Mr. TIMMONS (SC) X
Ms. SHALALA (FL) X Mr. JOHNSON (SD) X
Mr, LEVIN (M) X Mr, KELLER (PA) X
Ms. OMAR (MN) X
Mr. TRONE (MD) X
Ms. STEVENS (MI) X*
Mrs. LEE (NV) X
Mrs. TRAHAN (MA) X
Mr. CASTRO (TX) X

TOTALS: Ayes: 21 Nos: 26 @ Not Voting: 3

Total: 50/ Quorum:  / Report:
(28D-22R)

*Although not present for the recorded vote, Member expressed he/she wouid have voted AYE if present at time of vote.

*Although not present for the recorded vote, Member expressed hefshe would have voted NO if present at time of vote.
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Date: 9/25/2019

COMMITTEE ON EDUCATION AND LABOR RECORD OF COMMITTEE VOTE

Roll Call: 26

H.R. 2474

Bill: Amendment Number: 27

Disposition: defeated by a vote of 21-26

Sponsor/Amendment:  Smucker / Prevents employees from paying dues to a union for purposes
other than collective bargaining

Narme & State ave | No o Name & State Ave | Ne Vo
Mr. SCOTT (VA) (Chairman} X Mrs. FOXX (NC) (Ranking) X
Mrs. DAVIS (CA) X Mr. ROE (TN) X
Mr. GRIJALVA (AZ) X Mr. THOMPSON (PA) X
Mr. COURNTEY (CT) X Mr. WALBERG (Mh) X
Ms. FUDGE (OH) X Mr. GUTHRIE (KY) X
Mr. SABLAN (MP) X Mr. BYRNE (AL) X
Ms. WILSON (FL) X Mr. GROTHMAN (W) X
Ms. BONAMICI (OR) X Ms. STEFANIK (NY) X
Mr. TAKANO (CA) X Mr. ALLEN (GA) X
Ms. ADAMS (NC) X Mr. SMUCKER (PA) X
Mr. DESAULNIER (CA) X Mr. BANKS (IN) X
Mr. NORCROSS (N X Mr. WALKER (NC) X
Ms. JAYAPAL (WA) X Mr. COMER (KY) X
Mr. MORELLE (NY) X Mr. CLINE (VA) X
Ms. WILD (PA) X Mr, FULCHER (iD) X
Mr. HARDER (CA) X Mr. TAYLOR (TX) X
Mrs. MCBATH (GA) X |Mr. WATKINS (KS) X
Ms. SCHRIER (WA) X Mr. WRIGHT (TX) X
Ms. UNDERWOOD (IL) X Mr. MEUSER (PA) X
Mrs. HAYES (CT) X Mr. TIMMONS (SC) X
Ms. SHALALA (FL) X Mr. JOHNSON (SD) X
Mr. LEVIN (M) X Mr. KELLER (PA) X
Ms. OMAR (MN) X
Mr. TRONE (MD) X
Ms. STEVENS (M) x*
Mis. LEE (NV) X
Mrs. TRAHAN (MA) X
Mr. CASTRO (TX) X

TOTALS: Ayes: 21 Nos: 26 Not Voting: 3

*Although not present for the recorded vote, Member expressed he/she would have voted AYE if present at time of vote.

Total: 50/ Quorum:  / Report:
(28D-22R)

*Although not present for the recorded vote, Member expressed hefshe would have voted NO if present at time of vote.
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Date: 9/25/2019

COMMITTEE ON EDUCATION AND LABOR RECORD OF COMMITTEE VOTE
H.R. 2474

Roll Call: 27 Bill: Amendment Number: 28, 30, 31, 34 en bioc

Disposition: defeated by a vote of 21-26

Sponsor/Amendment: Guthrie (amend #28), Fulcher (amend #30), Foxx (amend #31), Foxx {amend #34)

Name & State Ayt No \:?'S;g Name & State Aye No vm‘)g
Mr. SCOTT (VA) (Chairman) X Mrs. FOXX (NC) (Ranking) X
Mrs. DAVIS (CA) X Mr. ROE (TN) X
Mr. GRUALVA (AZ) X Mr. THOMPSON (PA) X
Mr., COURNTEY (CT) X Mr. WALBERG (M) X
Ms. FUDGE (OH) X Mr. GUTHRIE (KY) X
Mr. SABLAN (MP) X Mr. BYRNE (AL) X
Ms. WILSON (FL) X Mr, GROTHMAN (W1 X
Ms. BONAMICE (OR) X Ms. STEFANIK (NY) X
Mr, TAKANG (CA) X Mr. ALLEN {GA) X
Ms. ADAMS (NC) X Mr. SMUCKER (PA) X
Mr. DESAULNIER (CA} X Mr. BANKS (IN) X
Mr. NORCROSS (NJ) X Mr. WALKER (NC) X
Ms. JAYAPAL (WA) X Mr. COMER (KY) X
Mr. MORELLE (NY) X Mr. CLINE (VA) X
Ms. WILD (PA) X My, FULCHER (1D) X
Mr. HARDER (CA) X Mr. TAYLOR (TX} X
Mrs. MCBATH (GA) X Mr. WATKINS (KS) X
Ms. SCHRIER (WA) X Mr. WRIGHT{TX) X
Ms. UNDERWOQOD (IL) X Mr. MEUSER (PA) X
Mrs, HAYES (CT) X Mr. TIMMONS (SC) X
Ms. SHALALA (FL) X Mr. JOHNSON (SD) X
Mr. LEVIN (MD) X Mr. KELLER (PA) X
Ms. OMAR (MN) X
Mr. TRONE (MD) X
Ms. STEVENS (MI) X*
Mrs. LEE (NV) X
Mrs. TRAHAN (MA) X
Mr. CASTRO (TX) X

TOTALS: Ayes: 21 Nos: 26 Not Voting: 3

Total: 50/ Quorum:  / Repert:
28D-22R)

~Although not present for the recorded vote, Member expressed he/she would have voted AYE if present at fime of vote.

*Although not present for the recorded vote, Member expressed hefshe would have voted NO if present at time of vote.
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Date: 9/25/2019

COMMITTEE ON EDUCATION AND LABOR RECORD OF COMMITTEE VOTE
H.R. 2474

Roll Call: 28 Bill: Amendment Number: 29 and 35 en bloc

Disposition: defeated by a vote of 21-26

Sponsor/Amendment: Walker {amend #29), Foxx {(amend #35)

Name & State Aye No \,S‘;]r‘m Name & State Aye No \,2““’“&
Mr. SCOTT (VA) (Chairman} X Mrs. FOXX (NC) (Ranking) X
Mrs. DAVIS (CA) X Mr, ROE (TN) X
Mr. GRIJALVA (AZ) X Mr. THOMPSON (PA) X
Mr. COURNTEY (CT) X Mr. WALBERG (MD) X
Ms. FUDGE (OH) X Mr. GUTHRIE (KY) X
Mr. SABLAN (MP) X Mr. BYRNE (AL} X
Ms. WILSON (FL) X Mr. GROTHMAN (WD) X
Ms. BONAMICI (OR) X Ms. STEFANIK (NY) X
Mr. TAKANO (CA) X Mr. ALLEN (GA) X
Ms. ADAMS (NC) X Mr. SMUCKER (PA) X
Mr. DESAULNIER (CA) X Mr. BANKS (IN) X
Mr. NORCROSS (NJ) X Mr. WALKER (NC) X
Ms. JAYAPAL (WA) X Mr. COMER (KY) X
Mr. MORELLE (NY) X Mr. CLINE (VA) X
Ms. WILD (PA) X Mr. FULCHER (ID) X
Mr. HARDER (CA) X Mr. TAYLOR (TX) X
Mrs. MCBATH (GA) X | Mr. WATKINS (KS) X
Ms. SCHRIER (WA) X Mr, WRIGHT (TX) X
Ms. UNDERWOOD (IL) X Mr. MEUSER (PA) X
Mrs. HAYES (CT) X Mr. TIMMONS (SC) X
Ms. SHALALA (FL) X Mr. JOHNSON (SD) X
Mr. LEVIN (M) X Mr. KELLER (PA) X
Ms. OMAR (MN) X
Mr. TRONE (M) X
Ms. STEVENS (M) x>
Mrs. LEE (NV) X
Mrs. TRAHAN (MA) X
Mr. CASTRO (TX) X

TOTALS: Ayes: 21 Nos: 26 Not Voting: 3

Total: 50/ Quorum:  /Report:
(28D-22R)

*Although not present for the recorded vote, Member expressed he/she would have voted AYE if present at time of vote.

*Although not present for the recorded vote, Member expressed hefshe would have voted NO if present at time of vote.
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Date: 9/25/2019

COMMITTEE ON EDUCATION AND LABOR RECORD OF COMMITTEE VOTE

H.R. 2474

Roll Call: 29 Bilk Amendment Number: 32

Disposition: defeated by a vote of 21-26

Sponsor/Amendment: Foxx / Limits the voter registration list that unions receive before

an election to one form of contact information

Name & State ave | N \?:?Lb Name & Suate Ave | Mo \,i‘(‘:‘g
Mr. SCOTT (VA) (Chairman) X Mrs. FOXX (NC) (Ranking) X
Mrs. DAVIS (CA) X Mr. ROE (TN) X
Mr. GRIJALVA (AZ) X Mr. THOMPSON (PA) X
Mr. COURNTEY (CT) X Mr. WALBERG (M) X
Ms. FUDGE (OH) X Me, GUTHRIE (KY) X
Mr. SABLAN (MP) X Mr. BYRNE (AL) X
Ms. WILSON (FL) X Mr. GROTHMAN (WD) X
Ms. BONAMICI (OR) X Ms. STEFANIK (NY) X
Mr. TAKANO (CA) X Mr. ALLEN (GA) X
Ms. ADAMS (NC) X Mr. SMUCKER (PA) X
Mr. DESAULNIER (CA) X Mr. BANKS (IN) X
Mr. NORCROSS (NJ) X Mr. WALKER (NC) X
Ms. JAYAPAL (WA) X Mr. COMER (KY) X
Mr. MORELLE (NY) X Mr. CLINE (VA) X
Ms. WILD (PA) X Mr. FULCHER (ID) X
Mr. HARDER (CA) X Mr. TAYLOR (TX) X
Mrs. MCBATH (GA) X iMr WATKINS (KS) X
Ms. SCHRIER {WA) X Mr. WRIGHT (TX) X
Ms. UNDERWOOD (iL) X Mr. MEUSER (PA) X
Mrs. HAYES (CT) X Mr. TIMMONS (SC) X
Ms. SHALALA (FL) X Mr. JOHNSON (SD) X
Mr. LEVIN (MD X Mr. KELLER (PA) X
Ms. OMAR (MN) X
Mr. TRONE (MD) X
Ms. STEVENS (M) xX*
Mrs. LEE (NV) X
Mrs. TRAHAN (MA) X
Mr., CASTRO (TX) X

TOTALS: Ayes: 21 Nos: 26 Not Voting: 3

Total: 50/ Quorum:  / Report:

(28 D-22R}

*Although not present for the recorded vote, Member expressed he/she would have voted AYE if present at time of vote.

*Although not present for the recorded vote, Member expressed he/she would have voted NO if present at time of vote.
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Date: 9/25/2019

COMMITTEE ON EDUCATION AND LABOR RECORD OF COMMITTEE VOTE

H.R. 2474

Roll Call: 30 Bitl: Amendment Number: 33

Disposition: defeated by a vote of 21-26

Sponsor/Amendment: Foxx / Requires collective bargaining over the full scope of health benefits,
notwithstanding any other provision of law

Name & State Aye No \':;"r‘m Nawme & State Aye No v:“’;g
Mr. SCOTT (VA) (Chairman) X Mrs. FOXX (NC) (Ranking) X
Mrs. DAVIS (CA) X Mr. ROE (TN) X
Mr. GRUALVA (AZ) X Mr. THOMPSON (PA) X
Mr. COURNTEY (CT) X Mr. WALBERG (MI) X
Ms. FUDGE (OH) X Mr. GUTHRIE (KY) X
Mr. SABLAN (MP) X Mr. BYRNE (AL) X
Ms. WILSON (FL) X Mr. GROTHMAN (W1 X
Ms. BONAMICE (OR) X Ms. STEFANIK (NY) X
Mr. TAKANO (CA) X Mr. ALLEN (GA) X
Ms. ADAMS (NC) X Mr. SMUCKER (PA} X
Mr, DESAULNIER (CA) X Mr. BANKS (IN) X
Mr. NORCROSS (NJ) X Mr. WALKER (NC) X
Ms. JAYAPAL (WA) X Mr. COMER (KY) X
Mr, MORELLE (NY) X Mr. CLINE (VA) X
Ms. WILD (PA) X Mr. FULCHER (ID) X
Mr. HARDER (CA) X Mr. TAYLOR (TX) X
Mrs. MCBATH (GA) X | Mr. WATKINS (KS) X
Ms. SCHRIER (WA) X Mr, WRIGHT (TX) X
Ms. UNDERWOOD (IL) X Mr. MEUSER (PA) X
Mrs. HAYES (CT) X Mr. TIMMONS (SC) X
Ms. SHALALA (FL) X Mr. JOHNSON (SD) X
Mr. LEVIN (M) X Mr, KELLER (PA) X
Ms. OMAR (MN) X
Mr. TRONE (MD) X
Ms. STEVENS (MI) xX*
Mrs. LEE (NV) X
Mrs. TRAHAN (MA) X
Mr. CASTRO (TX) X
TOTALS: Ayes: 21 Nos: 26 Not Voting: 3
Total: 50/ Quorum:  /Report
(28D -22R)

AAlthough not present for the recorded vole, Member expressed he/she would have voted AYE if present at time of vote.

*Although not present for the recorded vote, Member expressed he/she would have voted NO if present at time of vote.
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Date: 9/25/2019

COMMITTEE ON EDUCATION AND LABOR RECORD OF COMMITTEE VOTE

H.R. 2474
Roll Call: 31 Bill: Amendment Number: Motion

Disposition: Adopted by a vote of 26-21

Sponsor/Amendment: Bonamici/to report to the House with an amendment and with the recommendation that the

amendment be agreed to, and the bill as amended, do pass

Name & State ave | No \?‘SL Nae & Srate ae | v |t "
Mr. SCOTT (VA) (Chairman) X Mrs. FOXX (NC) (Ranking)} X
Mrs. DAVIS {CA) X Mr. ROE (TN) X
Mr. GRUALVA (AZ) X Mr. THOMPSON (PA) X
Mr. COURNTEY (CT) X Mr. WALBERG (MD) X
Ms. FUDGE (OH) X Mr. GUTHRIE (KY) X
Mr. SABLAN (MP) X Mr. BYRNE (AL) X
Ms. WILSON (FL) X Mr. GROTHMAN (W) X
Ms. BONAMICI (OR) X Ms. STEFANIK (NY) X
Mr. TAKANO (CA) X Mr. ALLEN (GA) X
Ms. ADAMS (NC) X Mr. SMUCKER (PA) X
Mr. DESAULNIER (CA) X Mr. BANKS (IN) X
Mr. NORCROSS (NJ) X Mr. WALKER (NC) X
Ms. JAYAPAL (WA) X Mr. COMER (KY) X
Mr. MORELLE (NY} X Mr. CLINE (VA) X
Ms. WILD (PA) X Mr. FULCHER (ID) X
Mr. HARDER (CA) X Mr. TAYLOR(TX) X
Mrs. MCBATH (GA) X Mr. WATKINS (KS) X
Ms. SCHRIER (WA) X Mr. WRIGHT (TX) X
Ms. UNDERWOOD (L) X Mr. MEUSER (PA) X
Mrs, HAYES (CT) X Mr. TIMMONS (SC) X
Ms. SHALALA ({FL) X Mr, JOHNSON (SD) X
Mr, LEVIN (MD) X Mr. KELLER (PA) X
Ms. OMAR (MN) X
Mr. TRONE (MD) X
Ms. STEVENS (M) XA
Mrs. LEE (NV) X
Mrs, TRAHAN (MA) X
Mr. CASTRO (TX) X

TOTALS: Ayes: 26 Nos: 21 Not Voting: 3

Total: 50/ Quorunt  / Report
(28D-22R)

*Although not present for the recorded vote, Member expressed he/she would have voted AYE if present at time of vote.

*Although not present for the recorded vote, Member expressed he/she would have voted NO if present at time of vote.
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STATEMENT OF PERFORMANCE GOALS AND OBJECTIVES

Pursuant to clause (3)(c) of rule XIII of the Rules of the House
of Representatives, the goals of H.R. 2474 are to: deter employers
from violating workers’ right to organize, safeguard free and fair
union representation elections, protect the right of employees to
collectively bargain, facilitate transparency in labor-management
relations, prevent employers from avoiding their legal responsibil-
ities under federal labor laws, and remove unjust restrictions on
workers’ exercise of rights.

DUPLICATION OF FEDERAL PROGRAMS

Pursuant to clause 3(c)(5) of rule XIII of the Rules of the House
of Representatives, the Committee states that no provision of H.R.
2474 establishes or reauthorizes a program of the Federal Govern-
ment known to be duplicative of another federal program, a pro-
gram that was included in any report from the Government Ac-
countability Office to Congress pursuant to section 21 of Public
Law 111-139, or a program related to a program identified in the
most recent Catalog of Federal Domestic Assistance.

HEARINGS

Pursuant to section 103(i) of H. Res. 6 for the 116th Congress,
the Committee held the following hearings.

On March 26, 2019, the Committee held a hearing entitled “Pro-
tecting Workers’ Right to Organize: The Need for Labor Law Re-
form,” which was used to develop H.R. 2474. The Committee heard
testimony on the economic consequences of declining union mem-
bership, the inadequacy of deterrents for employer violations of the
NLRA, and legislative solutions that would strengthen rights set
forth in the law. The Committee heard testimony from: Jake
Rosenfeld, Professor of Sociology at Washington University, St.
Louis, MO; Cynthia Harper, Former Lamination Specialist at
Fuyao Glass, Englewood, OH; Glenn Taubman, Staff Attorney for
the National Right to Work Foundation, Springfield, VA; and Devki
K. Virk, Member of Bredhoff & Kaiser, PLLC, Washington, DC.

On May 8, 2019, the Committee held a legislative hearing enti-
tled “Protecting the Right to Organize Act: Deterring Unfair Labor
Practices,” which was used to consider H.R. 2474. The Committee
heard testimony on the consequences of the NLRA’s weak enforce-
ment scheme, the impacts of lacking penalties for employer inter-
ference with workers organizing, the NLRB’s inability to enforce its
own orders, and the remedies contained in the PRO Act. The Com-
mittee heard testimony from: Richard Trumka, President of the
AFL-CIO, Washington, DC; Jim Staus, Former Supply Clerk at
University of Pittsburgh Medical Center, Pittsburgh, PA; Philip
Miscimarra, Partner at Morgan, Lewis & Bockius LLP, Wash-
ington, DC; and Mark Pearce, Executive Director of the Workers’
Rights Institute at Georgetown University Law School and Former
Chairman of the NLRB, Washington, DC.

On July 25, 2019, the Committee held a legislative hearing enti-
tled “Protecting the Right to Organize Act: Modernizing America’s
Labor Laws,” which was used to consider H.R. 2474. The Com-
mittee heard testimony on the problems caused by misclassification
of employees, the NLRB’s efforts to narrow the joint employer
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standard, and undue restrictions on workers’ First Amendment
right to strike or engage in peaceful picketing activity. The Com-
mittee heard testimony from: Charlotte Garden, Associate Pro-
fessor and Co-Associate Dean for Research and Faculty Develop-
ment at the Seattle University School of Law, Seattle, WA; Josue
Alvarez, Truck Driver for XPO Logistics, Bell Gardens, CA; G.
Roger King, Senior Labor and Employment Counsel at the HR Pol-
icy Association, Washington, DC; and Richard F. Griffin, Jr., Of
Counsel at Bredhoff & Kaiser, PLLC, Washington, DC.

STATEMENT OF OVERSIGHT FINDINGS AND RECOMMENDATIONS OF
THE COMMITTEE

In compliance with clause 3(c)(1) of rule XIII and clause 2(b)(1)
of rule X of the Rules of the House of Representatives, the Commit-
tee’s oversight findings and recommendations are reflected in the
descriptive portions of this report.

NEW BUDGET AUTHORITY AND CBO COST ESTIMATE

Pursuant to clause 3(c)(2) of rule XIII of the Rules of the House
of Representatives and section 308(a) of the Congressional Budget
Act of 1974, and pursuant to clause 3(c)(3) of rule XIII of the Rules
of the House of Representatives and section 402 of the Congres-
sional Budget Act of 1974, the Committee has received the fol-
lowing estimate for H.R. 2474 from the Director of the Congres-
sional Budget Office:

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, December 5, 2019.
Hon. BOBBY SCOTT,
Chairman, Committee on Education and Labor,
House of Representatives, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for H.R. 2474, the Protecting the
Right to Organize Act of 2019.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contact is Meredith Decker.

Sincerely,
PHILLIP L. SWAGEL,
Director.

Enclosure.
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By Fiscal Year, Millions of Dollars 2020 2020-2024 2020-2029 f
Direct Spending (Outlays) 0 0 0 E
\ Revenues 0 14 39 E
| Increase or Decrease {-}

| in the Deficit 0 -14 -39 |

The bill would:
e Expand the enforcement powers of the National Labor Re-
lations Board (NLRB)
e Amend the definition of joint employer, employee, and su-
pervisor under the National Labor Relations Act (NLRA)
e Authorize appropriations for additional data collection, re-
porting, and dispute mediation
e Impose intergovernmental and private-sector mandates by
preempting state laws, requiring employers to undertake addi-
tional actions during collective bargaining negotiations, and
prohibiting certain labor practices
Estimated budgetary effects would primarily stem from:
¢ Imposing new civil penalties on violators of the NLRA
e Authorizing appropriations for the Federal Mediation and
Conciliation Service and the Department of Labor
Areas of significant uncertainty include:
¢ Predicting employer and employee responses to the legisla-
tion and resulting changes in the NLRB’s workload
e Estimating costs to employers
Bill summary: H.R. 2474 would amend several provisions of the
National Labor Relations Act (NLRA), which establishes the rights
of most private-sector employees to engage in collective bargaining.
The bill would change the statutory definitions of joint employer,
employee, and supervisor; modify the list of actions that would
qualify as unfair labor practices; and allow collective bargaining
agreements to require all employees in a unit to contribute fees to
a labor organization as a condition of employment. Employers
would be required to post notices that inform workers of their
rights under the NLRA and would be prohibited from engaging in
certain labor practices. Parties negotiating an initial collective bar-
gaining agreement would be encouraged to use the mediation and
arbitration services of the Federal Mediation and Conciliation Serv-
ice (FMCS) early in the collective bargaining process.
The NLRA is administered by the National Labor Relations
Board (NLRB). The bill would allow the NLRB to take into account
economic analysis when deciding cases and to assess civil penalties
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for violations of the act. H.R. 2474 also would require the NLRB
I:io report annually on its activities to the Congress and the Presi-
ent.

In addition, H.R. 2474 would require more employers to disclose
to the Department of Labor any indirect activities (such as hiring
outside parties to draft personnel policies or presentations) de-
signed to persuade employees to exercise or not to exercise their
right to organize and bargain collectively.

Estimated Federal cost: The estimated budgetary effect of H.R.
2474 is shown in Table 1. The costs of the legislation fall within
budget function 500 (education, training, employment, and social
services).

TABLE 1.—ESTIMATED BUDGETARY EFFECTS OF H.R. 2474

By fiscal year, millions of dollars—

2020-  2020-
2020 2021 2022 2023 2024 2025 2026 2027 2028 2029 2024 2029

Increases in Revenues
Estimated Revenues ... 0 2 3 14 5 5 5 5 5 5 14 39

Increases in Spending Subject to Appropriation

Estimated Authorization ... * 1 1 1 1 ne ne ne ne ne 3 n.e.
Estimated Outlays ........cocoovemniinriunnns * 1 1 1 1 ne. ne ne ne ne 3 ne.

Components may not sum to totals because of rounding; n.e. = not estimated, * = between zero and $500,000.

Basis of estimate: CBO assumes that the bill will be enacted
early in 2020 and that the necessary amounts will be available
each fiscal year. Estimated outlays are based on historical patterns
for existing and similar activities.

Revenues: The bill would provide the NLRB with the authority
to assess civil penalties on employers that violate certain sections
of the NLRA. Under current law, the NLRB may seek remedies in-
cluding reinstatement and back pay for discharged workers. H.R.
2474 would enable the NLRB to assess a civil penalty of up to
$50,000 on employers that commit an unfair labor practice as de-
fined by the NLRA and up to $100,000 on employers that specifi-
cally discriminate against or discharge an employee because of
membership in a labor organization. The higher penalty also could
be assessed on employers that discriminate against or discharge an
employee for filing charges or giving testimony related to unfair
labor practices. Based on the history of such cases, CBO estimates
those penalties would be imposed in about 120 cases per year,
about one-quarter of which would be subject to the higher penalty.
The bill also would enable the NLRB to assess a civil penalty of
up to $10,000 on any person who fails to obey an order of the
board. Based on the history of such cases, CBO estimates those
penalties would apply to about 60 cases per year. Altogether, CBO
estimates that enacting those provisions would increase revenues
by $39 million over the 2020-2029 period.

Spending Subject to Appropriation: CBO estimates that imple-
menting H.R. 2474 would cost $3 million, on net, over the 2020—
2024 period. Such spending would be subject to the availability of
appropriated funds.

National Labor Relations Board. Some provisions of H.R. 2474
would increase the workload of the NLRB, such as requiring NLRB
to report annually to the Congress and the President and allowing
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the agency to hire staff to conduct economic analysis to support the
agency’s rulemaking and decisionmaking. Other provisions would
decrease the workload of the NLRB, because the agency would no
longer need to seek enforcement of its orders through the U.S.
Courts of Appeals. On net, CBO estimates that implementing those
provisions would not significantly change the operating costs for
the NLRB over the 2020-2024 period.

Federal Mediation and Conciliation Service. Currently, FMCS re-
ceives around 500 notifications annually from the NLRB that new
bargaining units have been certified and that the parties are work-
ing toward an initial collective bargaining agreement. The agency
mediates disputes only if both parties request its services, which
occurs in roughly 10 percent of initial collective bargaining cases.
H.R. 2474 would allow either side to request mediation services
from FMCS early in the collective bargaining process. If the dis-
pute were not resolved, FMCS could refer the parties to an arbitra-
tion panel.

Using information from the agency, CBO expects that the num-
ber of initial cases mediated by FMCS would double under the bill
because either party could request mediation. Additionally, CBO
expects that the agency would continue to encourage parties to
work toward an agreement independently before mediating any
conflict and referring parties to arbitration. The costs of mediation
are covered by FMCS; any arbitration costs are covered by the par-
ties. Using information from FMCS, CBO estimates that personnel
and administrative costs would increase by $2 million over the
2020-2024 period mostly for the agency to update its system for re-
ferring parties to arbitration, and to hire an additional meditator.

Department of Labor. Section 4 would require employers to re-
port more of their indirect efforts to influence employees’ decisions
to organize or bargain collectively to the department’s Office of
Labor-Management Standards. Using information from the depart-
ment, CBO expects that the number of reports filed would roughly
triple and that enforcement and processing costs would increase by
$1 million over the 2020-2024 period.

Pay-As-You-Go considerations: The Statutory Pay-As-You-Go Act
of 2010 establishes budget-reporting and enforcement procedures
for legislation affecting direct spending or revenues. The net
changes in revenues that are subject to those pay-as-you-go proce-
dures are shown in Table 2.

TABLE 2.—CBO'S ESTIMATE OF THE STATUTORY PAY-AS-YOU-GO EFFECTS OF H.R. 2474, PRO-
TECTING THE RIGHT TO ORGANIZE ACT OF 2019, AS ORDERED REPORTED BY THE HOUSE COM-
MITTEE ON EDUCATION AND LABOR ON SEPTEMBER 25, 2019

By fiscal year, millions of dollars—

2020-  2020-
2020 2021 2022 2023 2024 2025 2026 2027 2028 2029 2024 2029

Net Decrease in the Deficit
Pay-As-You-Go Effect .........ccoccveriieriinnns 0 -2 -3 -4 -5 -5 -5 -5 -5 -5 —14 -39

Increase in long-term deficits: None.

Mandates: H.R. 2474 contains intergovernmental and private-
sector mandates as defined in the Unfunded Mandates Reform Act
(UMRA). CBO estimates that the cost of the public-sector mandate
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would be below the annual threshold for the intergovernmental
mandates established by UMRA ($82 million in 2019, adjusted an-
nually for inflation). CBO estimates that the aggregate cost of com-
plying with the private-sector mandates would exceed the annual
threshold established in UMRA ($164 million in 2019, adjusted an-
nually for inflation).

Mandate that affects the public sector: The bill would preempt
current law in states that prohibit contracts between employers
and unions from requiring workers to pay for the costs of union
representation as a condition of employment. CBO estimates the
costs of the preemption, for example to update the information
available to businesses and employees about the change in law,
would be small.

Mandates that affect the private sector: By requiring employers
to post notices outlining new protections for employees and poten-
tial employees, H.R. 2474 would impose a mandate on employers
under the jurisdiction of the NLRA. Using information from the
NLRB, CBO estimates that the cost of the requirement would be
approximately $73 per business and that it would apply to most of
the nation’s roughly 8 million businesses. Thus, CBO estimates
that posting the new notices would cost several hundred million
dollars in total.

Several other private-sector mandates are contained in H.R. 2474
but CBO cannot anticipate the number of businesses that would be
affected nor the extent to which changes in their labor practices
would be required. Therefore, CBO cannot estimate the cost of the
following mandates:

e Employers would be prohibited from participating in union
elections, requiring employees to attend employer-organized meet-
ings related to labor representation, or misrepresenting employees’
status as it relates to the right to representation.

¢ Employers would be required to allow employees to use elec-
tronic and communication equipment for labor organizing and to
maintain wages and working conditions for employees during col-
lective bargaining.

e Employers could not reduce or deny employees’ hours to influ-
ence their position in collective bargaining before a strike, perma-
nently replace employees who participate in strikes seeking better
wages and benefits, or prevent employees from engaging in class
action lawsuits relating to employment conditions.

The bill also would broaden employers’ reporting requirements
related to labor-management representation and collective bar-
gaining efforts. Finally, for employment contracts that are not part
of a union agreement, the bill would prohibit and void predispute
arbitration agreements.

Uncertainty: Depending on the responses of labor organizations,
employers, and employees to the bill’s provisions, and on how the
NLRB implements the bill, the agency’s workload could change sig-
nificantly. The NLRB could interpret the bill as increasing the
number of people classified as employees under the NLRA, and
those employees might bring more charges of unfair labor practices
to the NLRB, and thus increase its workload. On the other hand,
larger potential penalties and additional enforcement powers for
the NLRB could encourage violators of the NLRA to settle cases
earlier, and thus decrease litigation costs. In addition, the NLRB
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could choose not to impose penalties when it settles certain cases,
and thus reduce revenues.

For the private sector, CBO cannot anticipate the number of
businesses likely to be affected by the bill or the extent of changes
in their labor practices resulting from it; therefore, CBO cannot es-
timate the cost to comply with many of those requirements.

Estimate prepared by: Federal Costs: Meredith Decker; Reve-
nues: Bayard Meiser; Mandates: Lilia Ledezma.

Estimate reviewed by: Sheila Dacey, Chief, Income Security and
Education Cost Estimates Unit; Joshua Shakin, Chief, Tax Anal-
ysis Division; Susan Willie, Chief, Mandates Unit; H. Samuel
Papenfuss, Deputy Assistant Director for Budget Analysis; Theresa
Gullo, Assistant Director for Budget Analysis.

COMMITTEE COST ESTIMATE

Clause 3(d)(1) of rule XIII of the Rules of the House of Rep-
resentatives requires an estimate and a comparison of the costs
that would be incurred in carrying out H.R. 2474. However, clause
3(d)(2)(B) of that rule provides that this requirement does not
apply when the committee has included in its report a timely sub-
mitted cost estimate of the bill prepared by the Director of the Con-
gressional Budget Office under section 402 of the Congressional
Budget Act of 1974.

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3(e) of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
H.R. 2474, as reported, are shown as follows:

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3(e) of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italic,
and existing law in which no change is proposed is shown in
roman):

NATIONAL LABOR RELATIONS ACT

* * *k & * * *k

DEFINITIONS

SEC. 2. When used in this Act—

(1) The term “person” includes one or more individuals, labor or-
ganizations, partnerships, associations, corporations, legal rep-
resentatives, trustees, trustees in cases under title 11 of the United
States Code, or receivers.

(2) The term “employer” includes any person acting as an agent
of an employer, directly or indirectly, but shall not include the
United States or any wholly owned Government corporation, or any
Federal Reserve Bank, or any State or political subdivision thereof,
or any person subject to the Railway Labor Act, as amended from
time to time, or any labor organization (other than when acting as
an employer), or anyone acting in the capacity of officer or agent
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of such labor organization. Two or more persons shall be employers
with respect to an employee if each such person codetermines or
shares control over the employee’s essential terms and conditions of
employment. In determining whether such control exists, the Board
or a court of competent jurisdiction shall consider as relevant direct
control and indirect control over such terms and conditions, re-
served authority to control such terms and conditions, and control
over such terms and conditions exercised by a person in fact: Pro-
vided, That nothing herein precludes a finding that indirect or re-
served control standing alone can be sufficient given specific facts
and circumstances.

(3) The term “employee” shall include any employee, and shall
not be limited to the employees of a particular employer, unless the
Act explicitly states otherwise, and shall include any individual
whose work has ceased as a consequence of, or in connection with,
any current labor dispute or because of any unfair labor practice,
and who has not obtained any other regular and substantially
equivalent employment, but shall not include any individual em-
ployed as an agricultural laborer, or in the domestic service of any
family or person at his home, or any individual employed by his
parent or spouse, or any individual having the status of an inde-
pendent contractor, or any individual employed as a supervisor, or
any individual employed by an employer subject to the Railway
Labor Act, as amended from time to time, or by any other person
who is not an employer as herein defined. An individual per-
forming any service shall be considered an employee (except as pro-
vided in the previous sentence) and not an independent contractor,
unless—

(A) the individual is free from control and direction in con-
nection with the performance of the service, both under the con-
tract for the performance of service and in fact;

(B) the service is performed outside the usual course of the
business of the employer; and

(C) the individual is customarily engaged in an independ-
ently established trade, occupation, profession, or business of
the same nature as that involved in the service performed.

(4) The term “representatives” includes any individual or labor
organization.

(5) The term “labor organization” means any organization of any
kind, or any agency or employee representation committee or plan,
in which employees participate and which exists for the purpose,
in whole or in part, of dealing with employers concerning griev-
ances, labor disputes, wages, rates of pay, hours of employment, or
conditions of work.

(6) The term “commerce” means trade, traffic, commerce, trans-
portation, or communication among the several States, or between
the District of Columbia or any Territory of the United States and
any State or other Territory, or between any foreign country and
any State, Territory, or the District of Columbia, or within the Dis-
trict of Columbia or any Territory, or between points in the same
State but through any other State or any Territory or the District
of Columbia or any foreign country.

(7) The term “affecting commerce” means in commerce, or bur-
dening or obstructing commerce or the free flow of commerce, or
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having led or tending to lead to a labor dispute burdening or ob-
structing commerce or the free flow of commerce.

(8) The term “unfair labor practice” means any unfair labor prac-
tice listed in section 8.

(9) The term “labor dispute” includes any controversy concerning
terms, tenure or conditions of employment, or concerning the asso-
ciation or representation of persons in negotiating, fixing, main-
taining, changing, or seeking to arrange terms or conditions of em-
ployment, regardless of whether the disputants stand in the proxi-
mate relation of employer and employee.

(10) The term “National Labor Relations Board” means the Na-
tional Labor Relations Board provided for in section 3 of this Act.

(11) The term “supervisor” means any individual having author-
ity, in the interest of the employer and for a majority of the indi-
vidual’s worktime, to hire, transfer, suspend, lay off, recall, pro-
mote, discharge, [assign,] reward, or discipline other employees,
[or responsibly to direct them,] or to adjust their grievances, or ef-
fectively to recommend such action, if in connection with the fore-
going the exercise of such authority is not of a merely routine or
clerical nature, but requires the use of independent judgment.

(12) The term “professional employee” means—

(a) any employee engaged in work (i) predominantly intellec-
tual and varied in character as opposed to routine mental,
manual, mechanical, or physical work; (ii) involving the con-
sistent exercise of discretion and judgment in its performance;
(iii) of such a character that the output produced or the result
accomplished cannot be standardized in relation to a given pe-
riod of time; (iv) requiring knowledge of an advanced type in
a field of science or learning customarily acquired by a pro-
longed course of specialized intellectual instruction and study
in an institution of higher learning or a hospital, as distin-
guished from a general academic education or from an appren-
ticeship or from training in the performance of routine mental,
manual, or physical processes; or

(b) any employee, who (i) has completed the courses of spe-
cialized intellectual instruction and study described in clause
(iv) of paragraph (a), and (ii) is performing related work under
the supervision of a professional person to qualify himself to
become a professional employee as defined in paragraph (a).

(13) In determining whether any person is acting as an “agent”
of another person so as to make such other person responsible for
his acts, the question of whether the specific acts performed were
ftctually authorized or subsequently ratified shall not be control-
ing.

(14) The term “health care institution” shall include any hospital,
convalescent hospital, health maintenance organization, health
clinic, nursing home, extended care facility, or other institution de-
voted to the care of sick, infirm, or aged person.

NATIONAL LABOR RELATIONS BOARD

SEC. 3. (a) The National Labor Relations Board (hereinafter
called the “Board”) created by this Act prior to its amendment by
the Labor Management Relations Act, 1947, is hereby continued as
an agency of the United States, except that the Board shall consist
of five instead of three members, appointed by the President by
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and with the advice and consent of the Senate. Of the two addi-
tional members so provided for, one shall be appointed for a term
of five years and the other for a term of two years. Their succes-
sors, and the successors of the other members, shall be appointed
for terms of five years each, excepting that any individual chosen
to fill a vacancy shall be appointed only for the unexpired term of
the member whom he shall succeed. The President shall designate
one member to serve as Chairman of the Board. Any member of the
Board may be removed by the President, upon notice and hearing,
for neglect of duty or malfeasance in office, but for no other cause.

(b) The Board is authorized to delegate to any group of three or
more members any or all of the powers which it may itself exercise.
The Board is also authorized to delegate to its regional directors its
powers under section 9 to determine the unit appropriate for the
purpose of collective bargaining, to investigate and provide for
hearings, and determine whether a question of representation ex-
ists, and to direct an election or take a secret ballot under sub-
section (c) or (e) of section 9 and certify the results thereof, except
that upon the filing of a request therefor with the Board by any
interested person, the Board may review any action of a regional
director delegated to him under this paragraph, but such a review
shall not, unless specifically ordered by the Board, operate as a
stay of any action taken by the regional director. A vacancy in the
Board shall not impair the right of the remaining members to exer-
cise all of the powers of the Board, and three members of the Board
shall, at all times, constitute a quorum of the Board, except that
two members shall constitute a quorum of any group designated
pursuant to the first sentence hereof. The Board shall have an offi-
cial seal which shall be judicially noticed.

(¢) [The Board]l (1) The Board shall at the close of each fiscal
year make a report in writing to Congress and to the President
summarizing significant case activities and operations for that fis-
cal year.

(2) Effective January 1, 2021, section 3003 of the Federal Re-
ports Elimination and Sunset Act of 1995 (Public Law 166-44;
31 U.S.C. 1113 note) shall not apply with respect to reports re-
quired under this subsection.

(3) Each report issued under this subsection shall include no
less detail than reports issued by the Board prior to the termi-
nation of such reports under section 3003 of the Federal Reports
Elimination and Sunset Act of 1995 (Public Law 166—44; 31
U.S.C. 1113 note).

(d) There shall be a General Counsel of the Board who shall be
appointed by the President, by and with the advice and consent of
the Senate, for a term of four years. The General Counsel of the
Board shall exercise general supervision over all attorneys em-
ployed by the Board (other than trial examiners and legal assist-
ants to Board members) and over the officers and employees in the
regional offices. He shall have final authority, on behalf of the
Board, in respect of the investigation of charges and issuance of
complaints under section 10, and in respect of the prosecution of
such complaints before the Board, and shall have such other duties
as the Board may prescribe or as may be provided by law. In case
of a vacancy in the office of the General Counsel the President is
authorized to designate the officer or employee who shall act as
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General Counsel during such vacancy, but no person or persons so
designated shall so act (1) for more than forty days when the Con-
gress is in session unless a nomination to fill such vacancy shall
have been submitted to the Senate, or (2) after the adjournment
sine die of the session of the Senate in which such nomination was
submitted.

SEC. 4. (a) Each member of the Board and the General Counsel
of the Board shall receive a salary of $12,000 a year, shall be eligi-
ble for reappointment, and shall not engage in any other business,
vocation, or employment. The Board shall appoint an executive sec-
retary, and such attorneys, examiners, and regional directors, and
such other employees as it may from time to time find necessary
for the proper performance of its duties. The Board may not employ
any attorneys for the purpose of reviewing transcripts of hearings
or preparing drafts of opinions except that any attorney employed
for assignment as a legal assistant to any Board member may for
such Board member review such transcripts and prepare such
drafts. No trial examiner’s report shall be reviewed, either before
or after its publication, by any person other than a member of the
Board or his legal assistant, and no trial examiner shall advise or
consult with the Board with respect to exceptions taken to his find-
ings, rulings, or recommendations. The Board may establish or uti-
lize such regional, local, or other agencies, and utilize such vol-
untary and uncompensated services, as may from time to time be
needed. Attorneys appointed under this section may, at the direc-
tion of the Board, appear for and represent the Board in any case
in court. Nothing in this Act shall be construed to authorize the
Board to appoint individuals for the purpose of conciliation or
mediation[, or for economic analysis].

(b) All of the expenses of the Board, including all necessary trav-
eling and subsistence expenses outside the District of Columbia in-
curred by the members or employees of the Board under its orders,
shall be allowed and paid on the presentation of itemized vouchers
therefor approved by the Board or by any individual it designates
for that purpose.

* * * * * * *

UNFAIR LABOR PRACTICES

SEc. 8. (a) It shall be an unfair labor practice for an employer—

(1) to interfere with, restrain, or coerce employees in the ex-
ercise of the rights guaranteed in section 7,

(2) to dominate or interfere with the formation or adminis-
tration of any labor organization or contribute financial or
other support to it: Provided, That subject to rules and regula-
tions made and published by the Board pursuant to section 6,
an employer shall not be prohibited from permitting employees
to confer with him during working hours without loss of time
or pay;

(3) by discrimination in regard to hire or tenure of employ-
ment or any term or condition of employment to encourage or
discourage membership in any labor organization: Provided,
That nothing in this Act, or in any other statute of the United
States, shall preclude an employer from making an agreement
with a labor organization (not established, maintained, or as-
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sisted by any action defined in section 8(a) of this Act as an
unfair labor practice) to require as a condition of employment
membership therein on or after the thirtieth day following the
beginning of such employment or the effective date of such
agreement, whichever is the later; (i) if such labor organization
is the representative of the employees as provided in section
9(a), in the appropriate collective-bargaining unit covered by
such agreement when made, and (ii) unless following an elec-
tion held as provided in section 9(e) within one year preceding
the effective date of such agreement, the Board shall have cer-
tified that at least a majority of the employees eligible to vote
in such election have voted to rescind the authority of such
labor organization to make such an agreement: Provided fur-
ther, That no employer shall justify any discrimination against
an employee for nonmembership in a labor organization (A) if
he has reasonable grounds for believing that such membership
was not available to the employee on the same terms and con-
ditions generally applicable to other members, or (B) if he has
reasonable grounds for believing that membership was denied
or terminated for reasons other than the failure of the em-
ployee to tender the periodic dues and the initiation fees uni-
formly required as a condition of acquiring or retaining mem-
bership;

(4) to discharge or otherwise discriminate against an em-
ployee because he has filed charges or given testimony under
this Act;

(5) to refuse to bargain collectively with the representatives
of his employees, subject to the provisions of section 9(a)l.l;

(6) to promise, threaten, or take any action—

(A) to permanently replace an employee who participates
in a strike as defined by section 501(2) of the Labor Man-
agement Relations Act, 1947 (29 U.S.C. 142(2));

(B) to discriminate against an employee who is working
or has unconditionally offered to return to work for the em-
ployer because the employee supported or participated in
such a strike; or

(C) to lockout, suspend, or otherwise withold employment
from employees in order to influence the position of such
employees or the representative of such employees in collec-
tive bargaining prior to a strike; and

(7) to communicate or misrepresent to an employee under sec-
tion 2(3) that such employee is excluded from the definition of
employee under section 2(3).

(b) It shall be an unfair labor practice for a labor organization
or its agents—

(1) to restrain or coerce (A) employees in the exercise of the
rights guaranteed in section 7: Provided, That this paragraph
shall not impair the right of a labor organization to prescribe
its own rules with respect to the acquisition or retention of
membership therein; or (B) an employer in the selection of his
representatives for the purpose of collective bargaining or the
adjustment of grievances;

(2) to cause or attempt to cause an employer to discriminate
against an employee in violation of subsection (a)(3) or to dis-
criminate against an employee with respect to whom member-
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ship in such organization has been denied or terminated on
some ground other than his failure to tender the periodic dues
and the initiation fees uniformly required as a condition of ac-
quiring or retaining membership;

(3) to refuse to bargain collectively with an employer, pro-
vided it is the representative of his employees subject to the
provisions of section 9(a);

[(4)d) to engage in, or to induce or encourage any individual
employed by any person engaged in commerce or in an indus-
try affecting commerce to engage in, a strike or a refusal in the
course of his employment to use, manufacture, process, trans-
port, or otherwise handle or work on any goods, articles, mate-
rials, or commodities or to perform any services; or (ii) to
threaten, coerce, or restrain any person engaged in commerce
or in an industry affecting commerce, where in either case an
object thereof is—

[(A) forcing or requiring any employer or self-employed
person to join any labor or employer organization or to
er(lter into any agreement which is prohibited by section
8(e);

[(B) forcing or requiring any person to cease using, sell-
ing, handling, transporting, or otherwise dealing in the
products of any other producer, processor, or manufac-
turer, or to cease doing business with any other person, or
forcing or requiring any other employer to recognize or
bargain with a labor organization as the representative of
his employees unless such labor organization has been cer-
tified as the representative of such employees under the
provisions of section 9: Provided, That nothing contained
in this clause (B) shall be construed to make unlawful,
where not otherwise unlawful, any primary strike or pri-
mary picketing;

[(C) forcing or requiring any employer to recognize or
bargain with a particular labor organization as the rep-
resentative of his employees if another labor organization
has been certified as the representative of such employees
under the provisions of section 9;

[(D) forcing or requiring any employer to assign par-
ticular work to employees in a particular labor organiza-
tion or in a particular trade, craft, or class rather than to
employees in another labor organization or in another
trade, craft, or class, unless such employer is failing to
conform to an order or certification of the Board deter-
mining the bargaining representative for employees per-
forming such work:

Provided, That nothing contained in this subsection (b)
shall be construed to make unlawful a refusal by any per-
son to enter upon the premises of any employer (other
than his own employer), if the employees of such employer
are engaged in a strike ratified or approved by a rep-
resentative of such employees whom such employer is re-
quired to recognized under this Act: Provided further, That
for the purposes of this paragraph (4) only, nothing con-
tained in such paragraph shall be construed to prohibit
publicity other than picketing, for the purposes of truth-
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fully advising the public, including consumers and mem-
bers of a labor organization, that a product or products are
produced by an employer with whom the labor organiza-
tion has a primary dispute and are distributed by another
employer, as long as such publicity does not have an effect
of inducing any individual employed by any person other
than the primary employer in the course of his employ-
ment to refuse to pick up, deliver, or transport any goods,
or not to perform any services, at the establishment of the
employer engaged in such distribution;]

[(5)1 (4) To require of employees covered by an agreement
authorized under subsection (a)(3) the payment, as a condition
precedent to becoming a member of such organization, of a fee
in an amount which the Board finds excessive or discrimina-
tory under all the circumstances. In making such a finding, the
Board shall consider, among other relevant factors, the prac-
tices and customs of labor organizations in the particular in-
dustry, and the wages currently paid to the employees [af-
fected;1 affected; and

[(6)] (5) to cause or attempt to cause an employer to pay or
deliver or agree to pay or deliver any money or other thing of
value, in the nature of an exaction, for services which are not
performed or not to be performed[; and].

[(7) to picket or cause to be picketed, or threaten to picket
or cause to be picketed, any employer where an object thereof
is forcing or requiring an employer to recognize or bargain with
a labor organization as the representative of his employees, or
forcing or requiring the employees of an employer to accept or
select such labor organization as their collective bargaining
representative, unless such labor organization is currently cer-
tified as the representative of such employees:

[(A) where the employer has lawfully recognized in ac-
cordance with this Act any other labor organization and a
question concerning representation may not appropriately
be raised under section 9(c) of this Act,

[(B) where within the preceding twelve months a valid
election under section 9(c) of this Act has been conducted,
or

[(C) where such picketing has been conducted without a
petition under section 9(c) being filed within a reasonable
period of time not to exceed thirty days from the com-
mencement of such picketing: Provided, That when such a
petition has been filed the Board shall forthwith, without
regard to the provisions of section 9(c)(1) or the absence of
a showing of a substantial interest on the part of the labor
organization, direct an election in such unit as the Board
finds to be appropriate and shall certify the results there-
of: Provided further, That nothing in this subparagraph (C)
shall be construed to prohibit any picketing or other pub-
licity for the purpose of truthfully advising the public (in-
cluding consumers) that an employer does not employ
members of, or have a contract with, a labor organization,
unless an effect of such picketing is to induce any indi-
vidual employed by any other person in the course of his
employment, not to pick up, deliver or transport any goods
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or not to perform any services. Nothing in this paragraph
(7) shall be construed to permit any act which would other-
wise be an unfair labor practice under this section 8(b).1

(c) The expressing of any views, argument, or opinion, or the dis-
semination thereof, whether in written, printed, graphic, or visual
form, shall not constitute or be evidence of an unfair labor practice
under any of the provisions of this Act, if such expression contains
no threat of reprisal or force or promise of benefitl.]: Provided,
That it shall be an unfair labor practice under subsection (a)(1) for
any employer to require or coerce an employee to attend or partici-
pate in such employer’s campaign activities unrelated to the employ-
ee’s job duties, including activities that are subject to the require-
ments under section 203(b) of the Labor-Management Reporting and
Disclosure Act of 1959 (29 U.S.C. 433(b)).

(d) [For the purposes of this sectionl (1) For purposes of this sec-
tion, to bargain collectively is the performance of the mutual obli-
gation of the employer and the representative of the employees to
meet at reasonable times and confer in good faith with respect to
wages, hours, and other terms and conditions of employment, or
the negotiation of an agreement, or any question arising there-
under and to maintain current wages, hours, and working condi-
tions pending an agreement, and the execution of a written contract
incorporating any agreement reached if requested by either party,
but such obligation does not compel either party to agree to a pro-
posal or require the making of a concession: Provided, That an em-
ployer’s duty to collectively bargain shall continue absent decerti-
fication of the labor organization following an election conducted
pursuant to section 9 Provided further, That where there is in effect
a collective-bargaining contract covering employees in an industry
affecting commerce, the duty to bargain collectively shall also mean
that no party to such contract shall terminate or modify such con-
tract, unless the party desiring such termination or modification—

[(1)] (A) serves a written notice upon the other party to the
contract of the proposed termination or modification sixty days
prior to the expiration date thereof, or in the event such con-
tract contains no expiration date, sixty days prior to the time
it is proposed to make such termination or modification;

[(2)] (B) offers to meet and confer with the other party for
the purpose of negotiating a new contract or a contract con-
taining the proposed modificatiaons;

[(3)] (C) notifies the Federal Mediation and Conciliation
Service within thirty days after such notice of the existence of
a dispute, and simultaneously therewith notifies any State or
Territorial agency established to mediate and conciliate dis-
putes within the State or Territory where the dispute occurred,
provided no agreement has been reached by that time; and

[(4)] (D) continues in full force and effect, without resorting
to strike or lock-out, all the terms and conditions of the exist-
ing contract for a period of sixty days after such notice is given
or until the expiration date of such contract, whichever occurs
later:

[The duties imposed] (2) The duties imposed upon employers, em-
ployees, and labor organizations [by paragraphs (2), (3), and (4)]
by subparagraphs (B), (C), and (D) of paragraph (1) shall become
inapplicable upon an intervening certification of the Board, under
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which the labor organization or individual, which is a party to the
contract, has been superseded as or ceased to be the representative
of the employees subject to the provisions of section 9(a), and the
duties so imposed shall not be construed as requiring either party
to discuss or agree to any modification of the terms and conditions
contained in a contract for a fixed period, if such modification is to
become effective before such terms and conditions can be reopened
under the provisions of the contract. Any employee who engages in
a strike within any notice period specified in this subsection, or
who engages in any strike within the appropriate period specified
in subsection (g) of this section, shall lose his status as an em-
ployee of the employer engaged in the particular labor dispute, for
the purposes of sections 8, 9, and 10 of this Act, as amended, but
such loss of status for such employee shall terminate if and when
he is reemployed by such employer. Whenever the collective bar-
gaining involves employees of a health care institution, the provi-
sions of this section 8(d) shall be modified as follows:

(A) The notice of [section 8(d)(1)1 paragraph (1)(A) shall be
ninety days; the notice of [section 8(d)(3)]1 paragraph (1)(C)
shall be sixty days; and the contract period of [section 8(d)(4)]
paragraph (1)(D) shall be ninety days.

(B) Where the bargaining is for an initial agreement fol-
lowing certification or recognition, at least thirty days’ notice
of the existence of a dispute shall be given by the labor organi-
?at(igjl to the agencies set forth in [section 8(d)(3)1 paragraph

1)(C).

(C) After notice is given to the Federal Mediation and Concil-
iation Service under either clause (A) or (B) of this sentence,
the Service shall promptly communicate with the parties and
use its best efforts, by mediation and conciliation, to bring
them to agreement. The parties shall participate fully and
promptly in such meetings as may be undertaken by the Serv-
ice for the purpose of aiding in a settlement of the dispute.

(3) Whenever collective bargaining is for the purpose of estab-
lishing an initial collective bargaining agreement following certifi-
caticl)n or recognition of a labor organization, the following shall
apply:

(A) Not later than 10 days after receiving a written request
for collective bargaining from an individual or labor organiza-
tion that has been newly recognized or certified as a representa-
tive as defined in section 9(a), or within such further period as
the parties agree upon, the parties shall meet and commence to
bargain collectively and shall make every reasonable effort to
conclude and sign a collective bargaining agreement.

(B) If after the expiration of the 90-day period beginning on
the date on which bargaining is commenced, or such additional
period as the parties may agree upon, the parties have failed to
reach an agreement, either party may notify the Federal Medi-
ation and Conciliation Service of the existence of a dispute and
request mediation. Whenever such a request is received, it shall
be the duty of the Service promptly to put itself in communica-
tion with the parties and to use its best efforts, by mediation
and conciliation, to bring them to agreement.

(C) If after the expiration of the 30-day period beginning on
the date on which the request for mediation is made under sub-
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paragraph (B), or such additional period as the parties may
agree upon, the Service is not able to bring the parties to agree-
ment by conciliation, the Service shall refer the dispute to a tri-
partite arbitration panel established in accordance with such
regulations as may be prescribed by the Service, with one mem-
ber selected by the labor organization, one member selected by
the employer, and one neutral member mutually agreed to by
the parties. The labor organization and employer must each se-
lect the members of the tripartite arbitration panel within 14
days of the Service’s referral; if the labor organization or em-
ployer fail to do so, the Service shall designate any members not
selected by the labor organization or the employer. A majority
of the tripartite arbitration panel shall render a decision set-
tling the dispute and such decision shall be binding upon the
parties for a period of two years, unless amended during such
period by written consent of the parties. Such decision shall be
based on—

(i) the employer’s financial status and prospects;

(i) the size and type of the employer’s operations and
business;

(iii) the employees’ cost of living;

(iv) the employees’ ability to sustain themselves, their
families, and their dependents on the wages and benefits
they earn from the employer; and

(v) the wages and benefits other employers in the same
business provide their employees.

[(e) It shall be an unfair labor practice for any labor organization
and any employer to enter into any contract or agreement, express
or implied, whereby such employer ceases or refrains or agrees to
cease or refrain from handling, using, selling, transporting or oth-
erwise dealing in any of the products of any other employer, or to
cease doing business with any other person, and any contract or
agreement entered into heretofore or hereafter containing such an
agreement shall be to such extent unenforcible and void: Provided,
That nothing in this subsection (e) shall apply to an agreement be-
tween a labor organization and an employer in the construction in-
dustry relating to the contracting or subcontracting of work to be
done at the site of the construction, alteration, painting, or repair
of a building, structure, or other work: Provided further, That for
the purposes of this subsection (e) and section 8(b)(4)(B) the terms
“any employer”, “any person engaged in commerce or an industry
affecting commerce”, and “any person” when used in relation to the
terms “any other producer, processor, or manufacturer”, “any other
employer”, or “any other person” shall not include persons in the
relation of a jobber, manufacturer, contractor, or subcontractor
working on the goods or premises of the jobber or manufacturer or
performing parts of an integrated process of production in the ap-
parel and clothing industry: Provided further, That nothing in this
Act shall prohibit the enforcement of any agreement which is with-
in the foregoing exception.]

(e) Notwithstanding chapter 1 of title 9, United States Code (com-
monly known as the “Federal Arbitration Act”), or any other provi-
sion of law, it shall be an unfair labor practice under subsection
(a)(1) for any employer—
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(1) to enter into or attempt to enforce any agreement, express
or implied, whereby prior to a dispute to which the agreement
applies, an employee undertakes or promises not to pursue,
bring, join, litigate, or support any kind of joint, class, or collec-
tive claim arising from or relating to the employment of such
employee in any forum that, but for such agreement, is of com-
petent jurisdiction;

(2) to coerce an employee into undertaking or promising not
to pursue, bring, join, litigate, or support any kind of joint,
class, or collective claim arising from or relating to the employ-
ment of such employee; or

(3) to retaliate or threaten to retaliate against an employee for
refusing to undertake or promise not to pursue, bring, join, liti-
gate, or support any kind of joint, class, or collective claim aris-
tng from or relating to the employment of such employee: Pro-
vided, That any agreement that violates this subsection or re-
sults from a violation of this subsection shall be to such extent
unenforceable and void: Provided further, That this subsection
shall not apply to any agreement embodied in or expressly per-
mitted by a contract between an employer and a labor organiza-
tion.

(f) It shall not be an unfair labor practice under subsections (a)
and (b) of this section for an employer engaged primarily in the
building and construction industry to make an agreement covering
employees engaged (or who, upon their employment, will be en-
gaged) in the building and construction industry with a labor orga-
nization of which building and construction employees are mem-
bers (not established, maintained, or assisted by any action defined
in section 8(a) of this Act as an unfair labor practice) because (1)
the majority status of such labor organization has not been estab-
lished under the provisions of section 9 of this Act prior to the
making of such agreement, or (2) such agreement requires as a
condition of employment, membership in such labor organization
after the seventh day following the beginning of such employment
or the effective date of the agreement, whichever is later, or (3)
such agreement requires the employer to notify such labor organi-
zation of opportunities for employment with such employer, or
gives such labor organization an opportunity to refer qualified ap-
plicants for such employment, or (4) such agreement specifies min-
imum training or experience qualifications for employment or pro-
vides for priority in opportunities for employment based upon
length of service with such employer, in the industry or in the par-
ticular geographical area: Provided, That nothing in this subsection
shall set aside the final proviso to section 8(a)(3) of this Act: Pro-
vided further, That any agreement which would be invalid, but for
clause (1) of this subsection, shall not be a bar to a petition filed
pursuant to section 9(c) or 9(e).

(g) A labor organization before engaging in any strike, picketing,
or other concerted refusal to work at any health care institution
shall, not less than ten days prior to such action, notify the institu-
tion in writing and the Federal Mediation and Conciliation Service
of that intention, except that in the case of bargaining for an initial
agreement following certification or recognition the notice required
by this subsection shall not be given until the expiration of the pe-
riod specified in [clause (B) of the last sentence of section 8(d) of
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this Act] subsection (d)(2)(B). The notice shall state the date and
time that such action will commence. The notice, once given, may
be extended by the written agreement of both parties.

(h)(1) The Board shall promulgate regulations requiring each em-
ployer to post and maintain, in conspicuous places where notices to
employees and applicants for employment are customarily posted
both physically and electronically, a notice setting forth the rights
and protections afforded employees under this Act. The Board shall
make available to the public the form and text of such notice. The
Board shall promulgate regulations requiring employers to notify
each new employee of the information contained in the notice de-
scribed in the preceding two sentences.

(2) Whenever the Board directs an election under section 9(c) or
approves an election agreement, the employer of employees in the
bargaining unit shall, not later than two business days after the
Board directs such election or approves such election agreement,
provide a voter list to a labor organization that has petitioned to
represent such employees. Such voter list shall include the names of
all employees in the bargaining unit and such employees’ home ad-
dresses, work locations, shifts, job classifications, and, if available
to the employer, personal landline and mobile telephone numbers,
and work and personal email addresses; the voter list must be pro-
vided in a searchable electronic format generally approved by the
Board unless the employer certifies that the employer does not pos-
sess the capacity to produce the list in the required form. Not later
than nine months after the date of enactment of the Protecting the
Right to Organize Act of 2019, the Board shall promulgate regula-
tions implementing the requirements of this paragraph.

(i) The rights of an employee under section 7 include the right to
use electronic communication devices and systems (including com-
puters, laptops, tablets, internet access, email, cellular telephones, or
other company equipment) of the employer of such employee to en-
gage in activities protected under section 7 if such employer has
given such employee access to such devices and systems in the
course of the work of such employee, absent a compelling business
rationale.

REPRESENTATIVES AND ELECTIONS

SEC. 9. (a) Representatives designated or selected for the pur-
poses of collective bargaining by the majority of the employees in
a unit appropriate for such purposes, shall be the exclusive rep-
resentatives of all the employees in such unit for the purposes of
collective bargaining in respect to rates of pay, wages, hours of em-
ployment, or other conditions of employment: Provided, That any
individual employees or a group of employees shall have the right
at any time at present grievances to their employer and to have
such grievances adjusted, without the intervention of the bar-
gaining representative, as long as the adjustment is not incon-
sistent with the terms of a collective-bargaining contract or agree-
ment then in effect: Provided further, That the bargaining rep-
resentative has been given opportunity to be present at such ad-
justment.

(b) The Board shall decide in each case whether, in order to as-
sure to employees the fullest freedom in exercisiong the rights
guaranteed by this Act, the unit appropriate for the purposes of col-
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lective bargaining shall be the employer unit, craft unit, plant unit,
or subdivision thereof: Provided, That the Board shall not (1) de-
cide that any unit is appropriate for such purposes if such unit in-
cludes both professional employees and employees who are not pro-
fessional employees unless a majority of such professional employ-
ees vote for inclusion in such unit; or (2) decide that any craft unit
is inappropriate for such purposes on the ground that a different
unit has been established by a prior Board determination, unless
a majority of the employees in the proposed craft unit vote against
separate representation or (3) decide that any unit is appropriate
for such purposes if it includes, together with other employees, any
individual employed as a guard to enforce against employees and
other persons rules to protect property of the employer or to protect
the safety of persons on the employer’s premises; but no labor orga-
nization shall be certified as the representative of employees in a
bargaining unit of guards if such organization admits to member-
ship, or is affiliated directly or indirectly with an organization
which admits to membership, employees other than guards.

(¢)[(1) Whenever a petition shall have been filed, in accordance
with such regulations as may be prescribed by the Board—

[(A) by an employee or group of employees or any individual
or labor organization acting in their behalf alleging that a sub-
stantial number of employees (i) wish to be represented for col-
lective bargaining and that their employer declines to recog-
nize their representative as the representative defined in sec-
tion 9(a), or (ii) assert that the individual or labor organization,
which has been certified or is being currently recognized by
their employer as the bargaining representative, is no longer
a representative as defind in section 9(a); or

[(B) by an employer, alleging that one or more individuals
or labor organizations have presented to him a claim to be rec-
ognized as the representative defined in section 9(a);

the Board shall investigate such petition and if it has reasonable
cause to believe that a question of representation affecting com-
merce exists shall provide for an appropriate hearing upon due no-
tice. Such hearing may be conducted by an officer or employee of
the regional office, who shall not make any recommendations with
respect thereto. If the Board finds upon the record of such hearing
that such a question of representation exists, it shall direct an elec-
tion by secret ballot and shall certify the results thereof.]

(1) Whenever a petition shall have been filed, in accordance with
such regulations as may be prescribed by the Board, by an employee
or group of employees or any individual or labor organization act-
ing in their behalf alleging that a substantial number of employees
(i) wish to be represented for collective bargaining and that their
employer declines to recognize their representative as the representa-
tive defined in section 9(a), or (ii) assert that the individual or labor
organization, which has been certified or is being recognized by
their employer as the bargaining representative, is no longer a rep-
resentative as defined in section 9(a), the Board shall investigate
such petition and if it has reasonable cause to believe that a ques-
tion of representation affecting commerce exists shall provide for an
appropriate hearing upon due notice. Such hearing may be con-
ducted by an officer or employee of the regional office, who shall not
make any recommendations with respect thereto. If the Board finds
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upon the record of such hearing that such a question of representa-
tion exists, it shall direct an election by secret ballot and shall cer-
tify the results thereof. The Board shall find the labor organization’s
proposed unit to be appropriate if the employees in the proposed
unit share a community of interest, and if the employees outside the
unit do not share an overwhelming community of interest with em-
ployees inside. At the request of the labor organization, the Board
shall direct that the election be conducted through certified mail,
electronically, at the work location, or at a location other than one
owned or controlled by the employer No employer shall have stand-
ing as a party or to intervene in any representation proceeding
under this section.

(2) In determining whether or not a question or representation
affecting commerce exists, the same regulations and rules of deci-
sion shall apply irrespective of the identity of the persons filing the
petition or the kind of relief sought and in no case shall the Board
deny a labor organization a place on the ballot by reason of an
order with respect to such labor organization or its predecessor not
issued in conformity with section 10(c).

(3) No election shall be directed in any bargaining unit or any
subdivision within which, in the preceding twelve-month period, a
valid election shall have been held. Employees engaged in [an eco-
nomic strike who are not entitled to reinstatement] a strike shall
be eligible to vote under such regulations as the Board shall find
are consistent with the purposes and provisions of this Act in any
election conducted within twelve months after the commencement
of the strike. In any election where none of the choices on the bal-
lot receives a majority, a run-off shall be conducted, the ballot pro-
viding for a selection between the two choices receiving the largest
and second largest number of valid votes cast in the election.

(4) If the Board finds that, in an election under paragraph (1),
a majority of the valid votes cast in a unit appropriate for purposes
of collective bargaining have been cast in favor of representation by
the labor organization, the Board shall certify the labor organiza-
tion as the representative of the employees in such unit and shall
issue an order requiring the employer of such employees to collec-
tively bargain with the labor organization in accordance with sec-
tion 8(d). This order shall be deemed an order under section 10(c)
of this Act, without need for a determination of an unfair labor
practice.

(5)(A) If the Board finds that, in an election under paragraph (1),
a majority of the valid votes cast in a unit appropriate for purposes
of collective bargaining have not been cast in favor of representation
by the labor organization, the Board shall dismiss the petition, sub-
Ject to subparagraphs (B) and (C).

(B) In any case in which a majority of the valid votes cast in a
unit appropriate for purposes of collective bargaining have not been
cast in favor of representation by the labor organization and the
Board determines that the election should be set aside because the
employer has committed a violation of this Act or otherwise inter-
fered with a fair election, and the employer has not demonstrated
that the violation or other interference is unlikely to have affected
the outcome of the election, the Board shall, without ordering a new
election, certify the labor organization as the representative of the
employees in such unit and issue an order requiring the employer
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to bargain with the labor organization in accordance with section
8(d) if, at any time during the period beginning one year preceding
the date of the commencement of the election and ending on the date
upon which the Board makes the determination of a violation or
other interference, a majority of the employees in the bargaining
unit have signed authorizations designating the labor organization
as their collective bargaining representative.

(C) In any case where the Board determines that an election
under this paragraph should be set aside, the Board shall direct a
new election with appropriate additional safeguards necessary to
ensure a fair election process, except in cases where the Board issues
a bargaining order under subparagraph (B).

[(4)] (6) Nothing in this section shall be construed to prohibit
the waiving of hearings by stipulation for the purpose of a consent
electié)n in conformity with regulations and rules of decision of the
Board.

[(5)1 (7) In determining whether a unit is appropriate for the
purposes specified in subsection (b) the extent to which the employ-
ees have organized shall not be controlling.

(8) Except under extraordinary circumstances—

(A) a pre-election hearing under this subsection shall begin
not later than eight days after a notice of such hearing is served
on the labor organization; and

(B) a post-election hearing under this subsection shall begin
not later than 14 days after the filing of objections, if any.

(d) Whenever an order of the Board made pursuant to section
10(c) is based in whole or in part upon facts certified following an
investigation pursuant to subsection (c) of this section and there is
a petition for the enforcement or review of such order, such certifi-
cation and the record of such investigatioon shall be included in the
transcript of the entire record required to be filed under section
10[(e) or] (d) or 10(f), and thereupon the decree of the court enforc-
ing, modifying, or setting aside in whole or in part the order of the
Board shall be made and entered upon the pleadings, testimony,
and proceedings set forth in such transcript.

(e)(1) Upon the filing with the Board, by 30 per centum or more
of the employees in a bargaining unit covered by an agreement be-
tween their employer and a labor organization made pursuant to
section 8(a)(3), of a petition alleging they desire that such authority
be rescinded, the Board shall take a secret ballot of the employees
in such unit and certify the results thereof to such labor organiza-
tion and to the employer.

(2) No election shall be conducted pursuant to this subsection in
any bargaining unit or any subdivision within which, in the pre-
ceding twelve-month period, a valid election shall have been held.

PREVENTION OF UNFAIR LABOR PRACTICES

SEC. 10. (a) The Board is empowered, as hereinafter provided, to
prevent any person from engaging in any unfair labor practice (list-
ed in section 8) affecting commerce. This power shall not be af-
fected by any other means of adjustment or prevention that has
been or may be established by agreement, law, or otherwise: Pro-
vided, That the Board is empowered by agreement with any agency
of any State or Territory to cede to such agency jurisdiction over
any cases in any industry (other than mining, manufacturing, com-
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munications, and transportation except where predominantly local
in character) even though such cases may involve labor disputes af-
fecting commerce, unless the provision of the State or Territorial
statue applicable to the determination of such cases by such agency
is inconsistent with the corresponding provision of this Act or has
received a construction inconsistent therewith.

(b) Whenever it is charged that any person has engaged in or is
engaging in any such unfair labor practice, the Board, or any agent
or agency designated by the Board for such purposes, shall have
power to issue and cause to be served upon such person a com-
plaint stating the charges in that respect, and containing a notice
of hearing before the Board or a member thereof, or before a des-
ignated agent or agency, at a place therein fixed, not less than five
days after the serving of said complaint: Provided, That no com-
plaint shall issue based upon any unfair labor practice occurring
more than [six months] 180 days prior to the filing of the charge
with the Board and the service of a copy thereof upon the person
against whom such charge is made, unless the person aggrieved
thereby was prevented from filing such charge by reason of service
in the armed forces, in which event [the six-month period] the 180-
day period shall be computed from the day of his discharge. Any
such complaint may be amended by the member, agent, or agency
conducting the hearing or the Board in its discretion at any time
prior to the issuance of an order based thereon. The person so com-
plained of shall have the right to file an answer to the original or
amended complaint and to appear in person or otherwise and give
testimony at the place and time fixed in the complaint. In the
discertion of the member, agent, or agency conducting the hearing
or the Board, any other person may be allowed to intervene in the
said proceeding and to present testimony. Any such proceeding
shall, so far as practicable, be conducted in accordance with the
rules of evidence applicable in the district courts of the United
States under the rules of civil procedure for the district courts of
the United States, adopted by the Supreme Court of the United
States pursuant to the Act of June 19, 1934 (U.S.C., title 28, secs.
723-B, 723-C).

(c¢) The testimony taken by such member, agent, or agency or the
Board shall be reduced to writing and filed with the Board. There-
after, in its discretion, the Board upon notice may take further tes-
timony or hear argument. If upon the preponderance of the testi-
mony taken the Board shall be of the opinion that any person
named in the complaint has engaged in or is engaging in any such
unfair labor practice, then the Board shall state its findings of fact
and shall issue and cause to be served on such person an order re-
quiring such person to cease and desist from such unfair labor
practice, and to take such affirmative action including reinstate-
ment of employees with or without back pay, as will effectuate the
policies of this Act: Provided, That where an order directs rein-
statement of an employee, back pay may be required of the em-
ployer or labor organization, as the case may be, responsible for the
discrimination [suffered by him] suffered by such employee: Pro-
vided further, That if the Board finds that an employer has dis-
criminated against an employee in violation of paragraph (3) or (4)
of section 8(a) or has committed a violation of section 8(a) that re-
sults in the discharge of an employee or other serious economic
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harm to an employee, the Board shall award the employee back pay
without any reduction (including any reduction based on the em-
ployee’s interim earnings or failure to earn interim earnings), front
pay (when appropriate), consequential damages, and an additional
amount as liquidated damages equal to two times the amount of
damages awarded: Provided further, no relief under this subsection
shall be denied on the basis that the employee is, or was during
the time of relevant employment or during the back pay period, an
unauthorized alien as defined in section 274A(h)(3) of the Immigra-
tion and Nationality Act (8 U.S.C. 1324a(h)(3)) or any other provi-
sion of Federal law relating to the unlawful employment of aliens:
And provided further, That in determining whether a complaint
shall issue alleging a violation of section 8(a)(1) or section 8(a)(2),
and in deciding such cases, the same regulations and rules of deci-
sions shall apply irrespective of whether or not the labor organiza-
tion affected is affiliated with a labor organization national or
international in scope. Such order may further require such person
to make reports from time to time showing the extent to which it
has complied with the order. If upon the preponderance of the testi-
mony taken the Board shall not be of the opinion that the person
named in the complaint has engaged in or is engaging in any such
unfair labor practice, then the Board shall state its findings of fact
and shall issue an order dismissing the said complaint. No order
of the Board shall require the reinstatement of any individual as
an employee who has been suspended or discharged, or the pay-
ment to him of any back pay, if such individual was suspended or
discharged for cause. In case the evidence is presented before a
member of the Board, or before an examiner or examiners thereof,
such member, or such examiner or examiners, as the case may be,
shall issue and cause to be served on the parties to the proceeding
a proposed report, together with a recommended order, which shall
be filed with the Board, and if no exceptions are filed within twen-
ty days after service thereof upon such parties, or within such fur-
ther period as the Board may authorize, such recommended order
shall become the order of the Board and become effective as therein
prescribed.

(d)(1) Each order of the Board shall take effect upon issuance of
such order, unless otherwise directed by the Board, and shall re-
main in effect unless modified by the Board or unless a court of
competent jurisdiction issues a superseding order.

(2) Any person who fails or neglects to obey an order of the Board
shall forfeit and pay to the Board a civil penalty of not more than
$10,000 for each violation, which shall accrue to the United States
and may be recovered in a civil action brought by the Board to the
district court of the United States in which the unfair labor practice
or other subject of the order occurred, or in which such person or
entity resides or transacts business. No action by the Board under
this paragraph may be made until 30 days following the issuance
of an order. Each separate violation of such an order shall be a sep-
arate offense, except that, in the case of a violation in which a per-
son fails to obey or neglects to obey a final order of the Board, each
?ay such failure or neglect continues shall be deemed a separate of-
ense.

(3) If, after having provided a person or entity with notice and an
opportunity to be heard regarding a civil action under subpara-
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graph (2) for the enforcement of an order, the court determines that
the order was regularly made and duly served, and that the person
or entity is in disobedience of the same, the court shall enforce obe-
dience to such order by an injunction or other proper process, man-
datory or otherwise, to—

(A) restrain such person or entity or the officers, agents, or
representatives of such person or entity, from further disobe-
dience to such order; or

(B) enjoin such person or entity, officers, agents, or represent-
atives to obedience to the same.

[(d)] (e) Until the record in a case shall have been filed in a
court, as hereinafter provided, the Board may at any time upon
reasonable notice and in such manner as it shall deem proper,
modify or set aside, in whole or in part, any finding or order made
or issued by it.

[(e) The Board shall have power to petition any court of appeals
of the United States, or if all the courts of appeals to which appli-
cation may be made are in vacation, any district court of the
United States, within any circuit or district, respectively, wherein
the unfair labor practice in question occurred or wherein such per-
son resides or transacts business, for the enforcement of such order
and for approppriate temporary relief or restraining order, and
shall file in the court the record in the proceedings, as provided in
section 2112 of title 28, United States Code. Upon the filing of such
petition, the court shall cause notice thereof to be served upon such
person, and thereupon shall have jurisdiction of the proceeding and
of the question determined therein, and shall have power to grant
such temporary relief or restraining order as it deems just and
proper, and to make and enter a decree enforcing, modifying, and
enforcing as so modified, or setting aside in whole or in part the
order of the Board. No objection that has not been urged before the
Board, its member, agent, or agency, shall be considered by the
court, unless the failure or neglect to urge such objection shall be
excused because of extraordinary circumstances. The findings of
the Board with respect to questions of fact if supported by substan-
tial evidence on the record considered as a whole shall be conclu-
sive. If either party shall apply to the court for leave to adduce ad-
ditional evidence and shall show to the satisfaction of the court
that such additional evidence is material and that there were rea-
sonable grounds for the failure to adduce such evidence in the
hearing before the Board, its member, agent, or agency, the court
may order such additional evidence to be taken before the Board,
its member, agent, or agency, and to be made a part of the record.
The Board may modify its findings as to the facts, or make new
findings, by reason of additional evidence so taken and filed, and
it shall file such modified or new findings, which findings with re-
spect to questions of fact if supported by substantial evidence on
the record considered as a whole shall be conclusive, and shall file
its recommendations, if any, for the modification or setting aside of
its original order. Upon the filing of the record with it the jurisdic-
tion of the court shall be exclusive and its judgment and decree
shall be final, except that the same shall be subject to review by
the appropriate United States court of appeals if application was
made to the district court as hereinabove provided, and by the Su-
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preme Court of the United States upon writ of certiorari or certifi-
cation as provided in section 1254 of title 28.1

(f) [Any]

(1) Within 30 days of the issuance of an order, any person ag-
grieved by a final order of the Board granting or denying in
whole or in part the relief sought may obtain a review of such
order in any court of appeals of the United States in the circuit
wherein the unfair labor practice in question was alleged to
have been engaged in or wherein such person resides or trans-
acts business, or on the United States Court of Appeals for the
District of Columbia, by filing in such court a written petition
praying that the order of the Board be modified or set aside.
A copy of such petition shall be forthwith transmitted by the
clerk of the court to the Board, and thereupon the aggrieved
party shall file in the court the record in the proceeding, cer-
tified by the Board, as provided in section 2112 of title 28,
United States Code. Upon the filing of such petition, the court
shall [proceed in the same manner as in the case of an appli-
cation by the Board under subsection (e) of this section,] pro-
ceed as provided under paragraph (2) of this subsection and
shall have the same jurisdiction to grant to the Board such
temporary relief or restraining order as it deems just and prop-
er, and in like manner to make and enter a decree enforcing,
modifying, and enforcing as so modified, or setting aside in
whole or in part the order of the Board; the findings of the
Board with respect to questions of fact it supported by substan-
tial evidence on the record considered as a whole shall in like
manner be conclusive.

(2) No objection that has not been urged before the Board, its
member, agent, or agency shall be considered by a court, unless the
failure or neglect to urge such objection shall be excused because of
extraordinary circumstances. The findings of the Board with respect
to questions of fact if supported by substantial evidence on the
record considered as a whole shall be conclusive. If either party
shall apply to the court for leave to adduce additional evidence and
shall show to the satisfaction of the court that such additional evi-
dence is material and that there were reasonable grounds for the
failure to adduce such evidence in the hearing before the Board, its
member, agent, or agency, the court may order such additional evi-
dence to be taken before the Board, its member, agent, or agency,
and to be made a part of the record. The Board may modify its find-
ings as to the facts, or make new findings, by reason of additional
evidence so taken and filed, and it shall file such modified or new
findings, which findings with respect to questions of fact if sup-
ported by substantial evidence on the record considered as a whole
shall be conclusive, and shall file its recommendations, if any, for
the modification or setting aside of its original order. Upon the fil-
ing of the record with it the jurisdiction of the court shall be exclu-
sive and its judgment and decree shall be final, except that the same
shall be subject to review by the appropriate United States court of
appeals if application was made to the district court, and by the Su-
preme Court of the United States upon writ of certiorari or certifi-
cation as provided in section 1254 of title 28, United States Code.
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(g) The commencement of proceedings under [subsection (e) or (f)
of this section] subsection (d) or (f) shall not, unless specifically or-
dered by the court, operate as a stay of the Board’s order.

(h) When granting appropriate temporary relief or a restraining
order, or making and entering a decree enforcing, modifying, and
enforcing as so modified, or setting aside in whole or in part an
order on the Board, as provided in this section, the jurisdiction of
courts sitting in equity shall not be limited by the Act entitled “An
Act to amend the Judicial Code and to define and limit the jurisdic-
tion of courts sitting in equity, and for other purposes”, approved
March 23, 1932 (U.S.C., Supp. VII, title 29, secs. 101-115).

(G) [The Boardl (1) The Board shall have power, upon issuance
of a complaint as provided in subsection (b) charging that any per-
son has engaged in or is engaging in an unfair labor practice, to
petition any district court of the United States (including the
United States District Court for the District of Columbia), within
any district wherein the unfair labor practice in question is alleged
to have occurred or wherein such person resides or transacts busi-
ness, for appropriate temporary relief or restraining order. Upon
the filing of any such petition the court shall cause notice thereof
to be served upon such person, and thereupon shall have jurisdic-
tion to grant to the Board such temporary relief or restraining
order as it deems just and proper.

(2) Notwithstanding subsection (m), whenever it is charged that
an employer has engaged in an unfair labor practice within the
meaning of paragraph (1) or (3) of section 8(a) that significantly
interferes with, restrains, or coerces employees in the exercise of the
rights guaranteed under section 7, or involves discharge or other se-
rious economic harm to an employee, the preliminary investigation
of such charge shall be made forthwith and given priority over all
other cases except cases of like character in the office where it is
filed or to which it is referred. If, after such investigation, the officer
or regional attorney to whom the matter may be referred has reason-
able cause to believe such charge is true and that a complaint
should issue, such officer or attorney shall bring a petition for ap-
propriate temporary relief or restraining order as set forth in para-
graph (1). The district court shall grant the relief requested unless
the court concludes that there is no reasonable likelihood that the
Board will succeed on the merits of the Board’s claim.

[(k) Whenever it is charged that any person has engaged in an
unfair labor practice within the meaning of paragraph (4)(D) of sec-
tion 8(b), the Board is empowered and directed to hear and deter-
mine the dispute out of which such unfair labor practice shall have
arisen, unless, within ten days after notice that such charge has
been filed, the parties to such dispute submit to the Board satisfac-
tory evidence that they have adjusted, or agreed upon methods for
the voluntary adjustment of, the dispute. Upon compliance by the
parties to the dispute with the decision of the Board or upon such
volun’fiary adjustment of the dispute, such charge shall be dis-
missed.

[(1) Whenever it is charged that any person has engaged in an
unfair labor practice within the meaning of paragraph (4) (A), (B),
or (C) of section 8(b), or section 8(e) or section 8(b)(7), the prelimi-
nary investigation of such charge shall be made forthwith and
given priority over all other cases except cases of like character in
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the office where it is filed or to which it is referred. If, after such
investigation, the officer or regional attorney to whom the matter
may be referred has reasonable cause to believe such charge is true
and that a complaint should issue, he shall, on behalf of the Board,
petition any district court of the United States (including the
United States District Court for the District of Columbia) within
any district where the unfair labor practice in question has oc-
curred, is alleged to have occurred, or wherein such person resides
or transacts business, for appropriate injunctive relief pending the
final adjudication of the Board with respect to such matter. Upon
the filing of any such petition the district court shall have jurisdic-
tion to grant such injunctive relief or temporary restraining order
as it deems just and proper, notwithstanding any other provision
of law: Provided further, That no temporary restraining order shall
be issued without notice unless a petition alleges that substantial
and irreparable injury to the charging party will be unavoidable
and such temporary restaining order shall be effective for no longer
than five days and will become void at the expiration of such pe-
riod: Provided further, That such officer or regional attorney shall
not apply for any restraining order under section 8(b)(7) if a charge
against the employer under section 8(a)(2) has been filed and after
the preliminary investigation, he has reasonable cause to believe
that such charge is true and that a complaint should issue. Upon
filing of any such petition other courts shall cause notice thereof to
be served upon any person involved in the charge and such person,
including the charging party, shall be given an opportunity to ap-
pear by counsel and present any relevant testimony: Provided fur-
ther, That for the purposes of this subsection district courts shall
be deemed to have jurisdiction of a labor organization (1) in the
district in which such organization maintains its principal office, or
(2) in any district in which its duly authorized officers or agents
are engaged in promoting or protecting the interests of employee
members. The service of legal process upon such officer or agent
shall constitute service upon the labor organization and make such
organization a party to the suit. In situations where such relief is
appropriate the procedure specified herein shall apply to charges
with respect to section 8(b)(4)(D).]

(m) Whenever it is charged that any person has engaged in an
unfair labor practice within the meaning of subsection (a)(3) or
(b)(2) of section 8, such charge shall be given priority over all other
cases except cases of like character in the office where it is filed
or to which it is referred and cases given priority under subsection

@).
% #* * #* % #* *

SEC. 12. PENALTIES.

(a) VIOLATIONS FOR INTERFERENCE WITH BOARD.—Any person
who shall willfully resist, prevent, impede, or interfere with any
member of the Board or any of its agents or agencies in the per-
formance of duties pursuant to this Act shall be punished by a fine
of not more than $5,000 or by imprisonment for not more than one
year, or both.

(b) VIOLATIONS FOR POSTING REQUIREMENTS AND VOTER LIST.—
If the Board, or any agent or agency designated by the Board for
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such purposes, determines that an employer has violated section
8(h) or regulations issued thereunder, the Board shall—

(1) state the findings of fact supporting such determination;

(2) issue and cause to be served on such employer an order
requiring that such employer comply with section 8(h) or regu-
lations issued thereunder; and

(3) impose a civil penalty in an amount determined appro-
priate by the Board, except that in no case shall the amount of
such penalty exceed $500 for each such violation.

(¢) C1vIiL PENALTIES FOR VIOLATIONS.—

(1) IN GENERAL.—Any employer who commits an unfair labor
practice within the meaning of section 8(a) shall, in addition to
any remedy ordered by the Board, be subject to a civil penalty
in an amount not to exceed $50,000 for each violation, except
that, with respect to an unfair labor practice within the mean-
ing of paragraph (3) or (4) of section 8(a) or a violation of sec-
tion 8(a) that results in the discharge of an employee or other
serious economic harm to an employee, the Board shall double
the amount of such penalty, to an amount not to exceed
$100,000, in any case where the employer has within the pre-
ceding five years committed another such violation.

(2) CONSIDERATIONS.—In determining the amount of any civil
penalty under this subsection, the Board shall consider—

(A) the gravity of the unfair labor practice;

(B) the impact of the unfair labor practice on the charg-
ing party, on other persons seeking to exercise rights guar-
anteed by this Act, and on the public interest; and

(C) the gross income of the employer.

(3) DIRECTOR AND OFFICER LIABILITY.—If the Board deter-
mines, based on the particular facts and circumstances pre-
sented, that a director or officer’s personal liability is war-
ranted, a civil penalty for a violation described in this sub-
section may also be assessed against any director or officer of
the employer who directed or committed the violation, had es-
tablished a policy that led to such a violation, or had actual or
constructive knowledge of and the authority to prevent the vio-
lation and failed to prevent the violation.

(d) RigHT TO CIVIL ACTION.—

(1) IN GENERAL.—Any person who is injured by reason of a
violation of paragraph (1) or (3) of section 8(a) may, after 60
days following the filing of a charge with the Board alleging an
unfair labor practice, bring a civil action in the appropriate dis-
trict court of the United States against the employer within 90
days after the expiration of the 60-day period or the date the
Board notifies the person that no complaint shall issue, which-
ever occurs earlier, provided that the Board has not filed a peti-
tion under section 10(j) of this Act prior to the expiration of the
60-day period. No relief under this subsection shall be denied
on the basis that the employee is, or was during the time of rel-
evant employment or during the back pay period, an unauthor-
ized alien as defined in section 274A(h)(3) of the Immigration
and Nationality Act (8 U.S.C. 1324a(h)(3)) or any other provi-
silon of Federal law relating to the unlawful employment of
aliens.
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(2) AVAILABLE RELIEF.—Relief granted in an action under
paragraph (1) may include—

(A) back pay without any reduction, including any reduc-
tion based on the employee’s interim earnings or failure to
earn interim earnings;

(B) front pay (when appropriate);

(C) consequential damages;

(D) an additional amount as liquidated damages equal
to two times the cumulative amount of damages awarded
under subparagraphs (A) through (C);

(E) in appropriate cases, punitive damages in accordance
with paragraph (4); and

(F) any other relief authorized by section 706(g) of the
Civil Rights Act of 1964 (42 U.S.C. 2000e-5(g)) or by sec-
tion 1977A(b) of the Revised Statutes (42 U.S.C. 1981a(b)).

(3) ATTORNEY’S FEES.—In any civil action under this sub-
section, the court may allow the prevailing party a reasonable
attorney’s fee (including expert fees) and other reasonable costs
associated with maintaining the action.

(4) PUNITIVE DAMAGES.—In awarding punitive damages
under paragraph (2)(E), the court shall consider—

(A) the gravity of the unfair labor practice;

(B) the impact of the unfair labor practice on the charg-
ing party, on other persons seeking to exercise rights guar-
anteed by this Act, and on the public interest; and

(C) the gross income of the employer.

LIMITATIONS

SEc. 13. Nothing in this Act, except as specifically provided for
herein, shall be construed so as either to interfere with or impede
or diminish in any way the right to strike, or to affect the limita-
tions or qualifications on that rightl.l: Provided, That the dura-
tion, scope, frequency, or intermittence of any strike or strikes shall
not render such strike or strikes unprotected or prohibited.

SEC. 14. (a) Nothing herein shall prohibit any individual em-
ployed as a supervisor from becoming or remaining a member of a
labor organization, but no employer subject to this Act shall be
compelled to deem individuals defined herein as supervisors as em-
ployees for the purpose of any law, either national or local, relating
to collective bargaining.

(b) Nothing in this Act shall be construed as authorizing the exe-
cution or application of agreements requiring membership in a
labor organization as a condition of employment in any State or
Territory in which such execution or application is prohibited by
State or Territorial lawl.1: Provided, That collective bargaining
agreements providing that all employees in a bargaining unit shall
contribute fees to a labor organization for the cost of representation,
collective bargaining, contract enforcement, and related expendi-
tures as a condition of employment shall be valid and enforceable
notwithstanding any State or Territorial law.

(c)(1) The Board, in its discretion, may, by rule of decision or by
published rules abopted pursuant to the Administrative Procedure
Act, decline to assert jurisdiction over any labor dispute involving
any class or category of employers, where, in the opinion of the
Board, the effect of such labor dispute on commerce is not suffi-
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ciently substantial to warrant the exercise of its jurisdiction: Pro-
vided, That the Board shall not decline to assert jurisdiction over
any labor dispute over which it would assert jurisdiction under the
standards prevailing upon August 1, 1959.

(2) Nothing in this Act shall be deemed to prevent or bar any
agency or the courts of any State or Territory (including the Com-
monwealth of Puerto Rico, Guam, and the Virgin Islands), from as-
suming and asserting jurisdiction over labor disputes over which
the Board declines, pursuant to paragraph (1) of this subsection, to
assert jurisdiction.

* * & * * * &

SEC. 18. No petition entertained, no investigation made, no elec-
tion held, and no certification issued by the National Labor Rela-
tions Boards, under any of the provisions of section 9 of the Na-
tional Labor Relations Act, as amended, shall be invalid by reason
of the failure of the Congress of Industrial Organizations to have
complied with the requirements of section 9 (f), (g), or (h) of the
aforesaid Act prior to December 22, 1949, or by reason of the fail-
ure of the American Federation of Labor to have complied with the
provisions of section 9(f), (g), or (h), of the aforesaid Act prior to
November 7, 1947: Provided, That no liability shall be imposed
under any provision of this Act upon any person for failure to
honor any election or certificate referred to above, prior to the ef-
fective date of this amendment: Provided, however, That this pro-
viso shall not have the effect of setting aside or in any way affect-
ing judgments or decrees heretofore entered under [section 10(e) or
(£)1 subsection (d) or (f) of section 10 and which have become final.

* * * * * * *

LABOR MANAGEMENT RELATIONS ACT, 1947

* * *k & * * *k

TITLE II—CONCILIATION OF LABOR DISPUTES IN INDUS-
TRIES AFFECTING COMMERCE; NATIONAL EMERGENCIES

* * *k & * * *k

CONCILIATION OF LABOR DISPUTES IN THE HEALTH CARE INDUSTRY

SEC. 213. (a) If, in the opinion of the Director of the Federal Me-
diation and Conciliation Service a threatened or actual strike or
lockout affecting a health care institution will, if permitted to occur
or to continue, substantially interrupt the delivery of health care
in the locality concerned, the Director may further assist in the res-
olution of the impasse by establishing within 30 days after the no-
tice to the Federal Mediation and Conciliation Service under
[clause (A) of the last sentence of section 8(d) (which is required
by clause (3) of such section 8(d)), or within 10 days after the notice
under clause (B)] section 8(d)(2)(A) of the National Labor Relations
Act (which is required by section 8(d)(1)(C) of such Act), or within
10 days after the notice under section 8(d)(2)(B) of such Act, an im-
partial Board of Inquiry to investigate the issues involved in the
dispute and to make a written report thereon to the parties within
fifteen (15) days after the establishment of such a Board. The writ-
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ten report shall contain the findings of fact together with the
Board’s recommendations for settling the dispute, with the objec-
tive of achieving a prompt, peaceful and just settlement of the dis-
pute. Each such Board shall be composed of such number of indi-
viduals as the Director may deem desirable. No member appointed
under this section shall have any interest or involvement in the
health care institutions or the employee organizations involved in
the dispute.

(b)(1) Members of any board established under this section who
are otherwise employed by the Federal Government shall serve
without compensation but shall be reimbursed for travel, subsist-
ence, and other necessary expenses incurred by them in carrying
out its duties under this section.

(2) Members of any board established under this section who are
not subject to paragraph (1) shall receive compensation at a rate
prescribed by the Director but not to exceed the daily rate pre-
scribed for GS-18 of the General Schedule under section 5332 of
title 5, United States Code, including travel for each day they are
engaged in the performance of their duties under this section and
shall be entitled to reimbursement for travel, subsistence, and
other necessary expenses incurred by them in carrying out their
duties under this section.

(c) After the establishment of a board under subsection (a) of this
section and for 15 days after any such board has issued its report,
no change in the status quo in effect prior to the expiration of the
contract in the case of negotiations for a contract renewal, or in ef-
fect prior to the time of the impasse in the case of an initial bar-
gaining negotiation, except by agreement, shall be made by the
parties to the controversy.

(d) There are authorized to be appropriated such sums as may
be necessary to carry out the provisions of this section.

TITLE III—SUITS BY AND AGAINST LABOR ORGANIZATIONS

* * * & * * *

[BOYCOTTS AND OTHER UNLAWFUL COMBINATIONS

[SEc. 303. (a) It shall be unlawful, for the purpose of this section
only, in an industry or activity affecting commerce, for any labor
organization to engage in any activity or conduct defined as an un-
fair labor practice in section 8(b)(4) of the National Labor Relations
Act, as amended.

[(b) Whoever shall be injured in his business or property by rea-
son or any violation of subsection (a) may sue therefor in any dis-
trict court of the United States subject to the limitations and provi-
sions of section 301 hereof without respect to the amount in con-
troversy, or in any other court having jurisdiction of the parties,
and shall recover the damages by him sustained and the cost of the
suit. ]
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LABOR-MANAGEMENT REPORTING AND DISCLOSURE
ACT OF 1959

* k *k & * k *k

TITLE II—REPORTING BY LABOR ORGANIZATIONS, OFFI-
CERS AND EMPLOYEES OF LABOR ORGANIZATIONS, AND
EMPLOYERS

* * * * * * *

REPORT OF EMPLOYERS

SEC. 203. (a) Every employer who in any fiscal year made—

(1) any payment or loan, direct or indirect, of money or other
thing of value (including reimbursed expenses), or any promise
or agreement therefor, to any labor organization or officer,
agent, shop steward, or other representative of a labor organi-
zation, or employee of any labor organization, except (A) pay-
ments or loans made by any national or State bank, credit
union, insurance company, savings and loan association or
other credit institution and (B) payments of the kind referred
to in section 302(c) of the Labor Management Relations Act,
1947, as amended,;

(2) any payment (including reimbursed expenses) to any of
his employees, or any group or committee of such employees,
for the purpose of causing such employee or group or com-
mittee of employees to persuade other employees to exercise or
not to exercise, or as the manner of exercising, the right to or-
ganize and bargain collectively through representatives of their
own choosing unless such payments were contemporaneously
or previously disclosed to such other employees;

(3) any expenditure, during the fiscal year, where an object
thereof, directly or indirectly, is to interfere with, restrain, or
coerce employees in the exercise of the right to organize and
bargain collectively through representatives of their own choos-
ing, or is to obtain information concerning the activities of em-
ployees or a labor organization in connection with a labor dis-
pute involving such employer, except for use solely in conjunc-
tion with an administrative or arbitral proceeding or a criminal
or civil judicial proceeding;

(4) any agreement or arrangement with a labor relations con-
sultant or other independent contractor or organization pursu-
ant to which such person undertakes activities where an object
thereof, directly or indirectly, is to persuade employees to exer-
cise or not to exercise, or persuade employees as to the manner
of exercising, the right to organize and bargain collectively
through representatives of their own choosing, or undertakes
to supply such employer with information concerning the ac-
tivities of employees or a labor organization in connection with
a labor dispute involving such employer, except information for
use solely in conjunction with an administrative or arbitral
proceeding or a criminal or civil judicial proceeding; or

(5) any payment (including reimbursed expenses) pursuant
to an agreement or arrangement described in subdivision (4);

shall file with the Secretary a report, in a form prescribed by him,
signed by its president and treasurer or corresponding principal of-
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ficers showing in detail the date and amount of each such payment,
loan, promise, agreement, or arrangement and the name, address,
and position, if any, in any firm or labor organization of the person
to whom it was made and a full explanation of the circumstances
of all such payments, including the terms of any agreement or un-
derstanding pursuant to which they were made.

(b) Every person who pursuant to any agreement or arrangement
with an employer undertakes activities where an object thereof is,
directly or indirectly—

(1) to persuade employees to exercise or not to exercise, or
persuade employees as to the manner of exercising, the right
to organize and bargain collectively through representatives of
their own choosing; or

(2) to supply an employer with information concerning the
activities of employees or a labor organization in connection
with a labor dispute involving such employer, except informa-
tion for use solely in conjunction with an administrative or ar-
bitral proceeding or a criminal or civil judicial proceeding;

shall file within thirty days after entering into such agreement or
arrangement a report with the Secretary, signed by its president
and treasurer or corresponding principal officers, containing the
name under which such person is engaged in doing business and
the address of its principal office, and a detailed statement of the
terms and conditions of such agreement or arrangement. Every
such person shall file annually, with respect to each fiscal year dur-
ing which payments were made as a result of such an agreement
or arrangement, a report with the Secretary, signed by its presi-
dent and treasurer or corresponding principal officers, containing a
statement (A) of its receipts of any kind from employers on account
of labor relations advice or services, designating the sources there-
of, and (B) of its disbursements of any kind, in connection with
such services and the purposes thereof, in each such case such in-
formation shall be set forth in such categories as the Secretary may
prescribe.

(¢) Nothing in this section shall be construed to require any em-
ployer or other person to file a report covering the services of such
person by reason of his giving or agreeing to give advice to such
employer or representing or agreeing to represent such employer
before any court, administrative agency, or tribunal of arbitration
or engaging or agreeing to engage in collective bargaining on behalf
of such employer with respect to wages, hours, or other terms or
conditions of employment or the negotiation of an agreement or any
question arising thereunder[.1: Provided, That this subsection shall
not exempt from the requirements of this section any arrangement
or part of an arrangement in which a party agrees, for an object de-
scribed in subsection (b)(1), to plan or conduct employee meetings;
train supervisors or employer representatives to conduct meetings;
coordinate or direct activities of supervisors or employer representa-
tives; establish or facilitate employee committees; identify employees
for disciplinary action, reward, or other targeting; or draft or revise
employer personnel policies, speeches, presentations, or other writ-
ten, recorded, or electronic communications to be delivered or dis-
seminated to employees.

(d) Nothing contained in this section shall be construed to re-
quire an employer to file a report under subsection (a) unless he
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has made an expenditure, payment, loan, agreement, or arrange-
ment of the kind described therein. Nothing contained in this sec-
tion shall be construed to require any other person to file a report
under subsection (b) unless he was a party to an agreement or ar-
rangement of the kind described therein.

(e) Nothing contained in this section shall be construed to require
any regular officer, supervisor, or employee of an employer to file
a report in connection with services rendered to such employer nor
shall any employer be required to file a report covering expendi-
tures made to any regular officer, supervisor, or employee of an
employer as compensation for service as a regular officer, super-
visor, or employee of such employer.

(f) Nothing contained in this section shall be construed as an
amendment to, or modification of the rights protected by, section
8(c) of the National Labor Relations Act, as amended.

(g) The term “interfere with, restrain, or coerce” as used in this
section means interference, restraint, and coercion which, if done
with respect to the exercise of rights guaranteed in section 7 of the
National Labor Relations Act, as amended, would, under section
8(a) of such Act, constitute an unfair labor practice.

* * * * * * *



MINORITY VIEWS

INTRODUCTION

For more than 70 years, federal labor law has struck a careful
balance between the right of labor unions to organize and bargain
collectively on behalf of employees, the right of employers to re-
spond to those organizing and bargaining efforts, and the right of
employees to refrain from participating in or funding union activ-
ity. Throughout this time, the National Labor Relations Board
(NLRB or Board) has issued decisions and promulgated regulations
that have swung this balance in one direction or another within the
confines of the National Labor Relations Act (NLRA) and its subse-
quent amendments.

Committee Republicans are committed to protecting constitu-
tionally-guaranteed rights such as the freedom of speech and the
freedom of association. We support the right of employees to join
together and form a union, just as we support the right of individ-
uals to refrain from joining unions. Federal labor law is outdated
and in need of modernization and improvement, such as strength-
ening protections for workers within labor unions and increasing
union transparency. Unfortunately, H.R. 2474, the Protecting the
Right to Organize Act of 2019, does nothing to modernize labor law.
It merely doubles down on an antiquated worldview of the Amer-
ican economy and a coercive model of unionization that has failed
to attract the support of American workers in the 21st century.

In 1935, Congress enacted the NLRA, which covers the vast ma-
jority of private sector employees in the United States and codifies
their right to organize into unions, engage in collective bargaining,
and take collective actions such as strikes to advance their inter-
ests. The law established the NLRB and subsequent rules for orga-
nizing and bargaining, as well as a list of unfair labor practices—
illegal activity by employers that impede union and employee
rights protected by the NLRA. Federal labor law has seen only two
major updates since then. In response to a wave of strikes through-
out the 1930s and 1940s, the Labor-Management Relations Act of
1947, more commonly known as the Taft-Hartley Act, defined a se-
ries of unfair union labor practices and allowed states to enact
right-to-work laws stating that a worker cannot be fired for refus-
ing to join or pay a union. In 1959, in response to rampant union
corruption, Congress enacted the Labor-Management Reporting and
Disclosure Act (LMRDA), which established a Bill of Rights for
union members and created reporting requirements for labor
unions and their leadership. Neither of these laws substantially
changed the right to organize and bargain collectively.

However, union membership rates have steadily declined over
the last 60 years. As a percentage of all employed workers, union
membership peaked in 1954 at 28.3 percent. The total number of
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union members peaked in 1979 at 21 million employees.! In 2018,
just 10.5 percent of workers, or 14.7 million, were members of a
union, 7.6 million of which were in the private sector. The union-
ization rate in the private sector was just 6.4 percent in 2018.2 Im-
portantly, under current law, once a union is certified in a work-
place, it is not required to stand for periodic recertification elec-
tions. As a result, 94 percent of workers covered by a union under
the NLRA as of 2015 have never voted for that union to represent
them.3 They either voted against the union, or more commonly in-
herited a union that was voted in years or even decades earlier.

It is against this backdrop that Committee Democrats introduced
H.R. 2474. This bill is a blatant attempt to legislate a radical, one-
sided and undemocratic assault on workplace rights in order to bail
out labor union special interests. H.R. 2474 undermines the rights
of employers and employees alike in order to increase the wealth
and coercive power of labor unions and union leaders. It subjects
millions of additional workers to union harassment by expanding
the definition of joint employment and “employee” under the NLRA
and by overturning the longstanding ban on secondary boycotts, in
which a union targets the business partners of a company it is
seeking to organize. H.R. 2474 forces employers to turn over reams
of workers’ personal information to union organizers without giving
workers any say in the matter, undermines employers’ right to free
speech throughout the organizing process, and in certain cir-
cumstances forces workers to publicly voice their support or opposi-
tion to the union rather than through a secret-ballot election. It
overturns all state right-to-work laws, forcing millions of Ameri-
cans to make financial contributions to a labor union they do not
want or need as a condition of employment. For these reasons,
Committee Republicans are united in their opposition to H.R. 2474.

NuMEROUS CONCERNS WITH H.R. 2474

Committee Republicans strongly oppose H.R. 2474 for numerous
policy reasons. Many of the bill’s attacks on worker and employer
rights and other objectionable provisions are described below.

IMPOSING FORCED UNIONIZATION

H.R. 2474 bans right-to-work laws that guarantee an employee
cannot be fired for refusing to join or pay a labor union. Currently,
27 states have enacted right-to-work laws and as a result of this
bill, workers in a union shop would be forced to pay hundreds of
dollars per year in union dues, even if they object to union rep-
resentation and wish to represent themselves. In addition to fund-
ing collective bargaining expenses, from 2010 through 2018 unions
sent more than $1.6 billion in member dues to hundreds of political
advocacy organizations, including Planned Parenthood and the Pro-
gressive Democrats of America.# In a March 26, 2019, Sub-

1GERALD MEYER, CONG. RES. SERV., UNION MEMBERSHIP TRENDS IN THE UNITED STATES
(Aug. 31, 2004).

2 BUREAU OF LAB. STAT., UNION MEMBERS—2018 (Jan. 18, 2019).

3JAMES SHERK, HERITAGE FOUND., UNELECTED REPRESENTATIVES: 94 PERCENT OF UNION
MEMBERS NEVER VOTED FOR A UNION (Aug. 30, 2016).

4CTR. FOR UNION FacTs, HOw LABOR UNIONS FINANCE THEIR POLITICAL AGENDA: 2010-2018
(Sept. 5, 2019).
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committee on Health, Employment, Labor, and Pensions hearing
on labor law reform, Mr. Glenn Taubman, a staff attorney at the
National Right to Work Legal Defense Foundation, explained why
both forced union dues and forced union representation violate
workers’ rights:

It is neither fair nor constitutional to force employees
into paying dues to a private organization upon pain of
discharge. . . . Similarly, forcing an individual to be rep-
resented by a private organization is antithetical to Amer-
ican values of free speech and free association. Just as few
on this Committee would approve of being represented
against their will by a lawyer or accountant purporting to
serve as their exclusive representative for purposes of
dealing with the government, few employees want to be
forced into an exclusive agency relationship with a labor
union for purposes of negotiating their wages and working
conditions.

Democrats claim that forced union dues are necessary to cover
the cost of representation, but this assumes all workers in the bar-
gaining unit want union representation. In reality, workers who
prefer to represent themselves are forced riders, not so-called free
riders. Mr. Taubman further expounded on how the so-called free
rider problem is one of unions’ own creation:

Union officials fought tooth and nail for the abusive
power to force their so-called “representation” on all work-
ers. By exercising this monopoly power, they forbid indi-
vidual workers from representing themselves. Then, rub-
bing salt in the wound, these same union officials turn
around and falsely complain that since they’ve forced those
workers to accept their representation, they should also be
able to force those workers to pay for it. This is like being
kidnapped by a cab driver, driven all over town against
your will, and then being forced to pay the driver an exor-
bitant fare for the “services” he allegedly rendered.

Moreover, not only do right-to-work laws protect workers’ free-
dom of speech and freedom of association by ensuring they are not
forced to fund speech with which they disagree, they also produce
economic benefits and have enjoyed the support of a majority of the
American people. As of 2017, right-to-work states enjoyed greater
employment growth, population growth, and cost-of-living-adjusted
per capita disposable income, as well as lower rates of welfare de-
pendency.> As of 2014, the most recent year the question was
polled by Gallup, 71 percent of Americans favored right-to-work
laws, compared to just 22 percent who said they opposed these
laws.6 H.R. 2474’s elimination of state right-to-work laws under-
mines federalism, violates workers’ freedom of speech and associa-
tion, harms the economy, and disregards the preferences of the
American people.

5NATIONAL INST. FOR LAB. REL. RES., RIGHT TO WORK STATES BENEFIT FROM FASTER
GROWTH, HIGHER REAL PURCHASING POWER—WINTER 2019 UPDATE (Jan. 11, 2019).
6 GALLUP, AMERICANS APPROVE OF UNIONS BUT SUPPORT “RIGHT-TO-WORK” (Aug. 28, 2014).
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ELIMINATING EMPLOYEE FREE CHOICE

H.R. 2474 also contains a risky “card-check” scheme that allows
unions to organize a workplace without ever receiving majority
support in a secret-ballot election. Currently, unions must collect
authorization cards expressing interest in the union signed by at
least 30 percent of the bargaining unit. Unless the employer vol-
untary recognizes the union, the union must win the majority of
votes cast in a secret-ballot election. Under H.R. 2474, if a union
receives cards from a majority of the bargaining unit but loses the
election, it can file an unfair labor practice charge against the em-
ployer, alleging interference. Unless the employer proves its actions
did not affect the outcome of the election, the union is automati-
cally certified without ever winning a secret-ballot election—turn-
ing America’s presumption of innocence on its head and depriving
workers an opportunity to voice their opinion free of the harass-
ment and intimidation that unions often use to coerce workers into
signing authorization cards.

Over the past decade, the Committee has heard testimony from
employees who have been personally subjected to this kind of union
coercion. For example, in 2011, Mr. Larry Getts, an employee at
Dana Corporation in Fort Wayne, Indiana, testified that union offi-
cials would “even follow us to our vehicles at the end of the day
and some of us even to our homes.”” In 2013, Ms. Marlene Felter,
a medical records coder in California, testified that union orga-
nizers “were calling them on their cell phones, coming to their
homes, stalking them, harassing them . . . to convince them to
sign union cards.” 8

The U.S. Supreme Court has acknowledged that the so-called
card-check process is “admittedly inferior to the election process”
for determining representation.? While it is important that an em-
ployer bargain in good faith with a majority-supported union, it is
essential that federal law ensure the union has properly dem-
onstrated such majority support. Moreover, as Mr. G. Roger King,
Senior Labor and Employment Counsel at the HR Policy Associa-
tion, testified on behalf of the Coalition for a Democratic Workplace
at a July 25, 2019 Full Committee hearing on H.R. 2474, advocates
of the bill overstate the prevalence of the problem of employer elec-
tion interference:

[Blargaining orders are available today to unions if they
can establish that employers have committed numerous
and severe unfair labor practices or objectionable conduct
during the critical pre-election period. [A] very small per-
centage of unfair labor practice cases ever reach the Board
or courts for decision. In FY 2018, nearly 80% of unfair
labor practice charges were either resolved by way of set-
tlement, at the regional board level, or at the administra-
tive law judge stage, or withdrawn, with Board Order com-
prising only 2% of the disposition of such charges. Stated
alternatively, representatives of organized labor have con-
tinually, incorrectly, overstated both the number of cases

7H.R. REP. NoO. 113-583, AT 7 (2014).
8]d. at 6.

9NLRB v. Gissel Packing Co., 395 U.S. 575, 603 (1969).
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where severe election misconduct occurs and misrepre-
sented the type of alleged employer conduct that is at
issue in such cases.10

Card-check union certifications do not only undermine the rights
of American workers. They also represent rank hypocrisy on the
part of House Democrats. Not only is every Member of Congress
elected in a secret-ballot vote, but a secret-ballot vote is also how
House Democrats select their own leadership.ll Moreover, as part
of the negotiation over the enactment of the United States-Mexico-
Canada (USMCA) trade agreement, Democrats have pressured the
Trump administration to ensure enforcement of a new Mexican law
that guarantees workers in that country the right to a secret-ballot
election to determine union representation.!2 Democrats are seek-
ing to deprive their own constituents, American workers, the same
right they seek to protect for Mexican workers.

The undemocratic system of card-check union certification has
been previously rejected by Congress. In 2007, following Committee
approval, the Democrat House passed the Employee Free Choice
Act,13 which automatically certified a union as the bargaining rep-
resentative without employer consent or a secret-ballot election if
the employer received authorization cards from a majority of the
bargaining unit, even without an unfair labor practice charge
against the employer. However, the bill failed a cloture motion in
the Democrat Senate by a vote of 51-48. Moreover, card-check re-
mains unpopular. 2015 polling by the Opinion Research Corpora-
tion (ORC) showed that 79 percent of union households, 81 percent
of Democrats, and 81 percent of independents support the right to
a secret-ballot election to determine unionization.l4 Committee
Democrats are ignoring the will of the American people, including
their own voters and union households, to push legislation increas-
ing the coercive power of union leaders.

ELIMINATING EMPLOYEES’ RIGHT TO PRIVACY

Under H.R. 2474, during the unionization process, workers have
no say in whether the union receives several pieces of personal con-
tact information, including home address, home phone number, cell
phone number, personal email address, work email address, work
shifts and location, and more. The bill makes it an unfair labor
practice for an employer to fail to turn over this information to the
union within two days after the Board orders an election, and the
list must be provided in a searchable electronic format. At a May
8, 2019, Subcommittee on Health, Employment, Labor, and Pen-
sions hearing on H.R. 2474, Richard Trumka, a Democrat-invited

10 Protecting the Right to Organize Act: Modernizing America’s Labor Laws: Hearing Before the
Subcomm. on Health, Emp., Lab., & Pensions of the H. Comm. on Educ. & Lab., 116th Cong.
(2019) (statement of G. Roger King, Senior Lab. & Emp. Couns., HR Pol’ Ass’n, at 10) (footnotes
omitted) [hereinafter King Statement].

11 Melanie Zanona & Mike Lillis, How voting present could secure the Speakership for Nancy
Pelosi, HILL Nov. 30, 2018 (“In a 203-32 secret-ballot vote, Democrats nominated Pelosi to be
their next Speaker, with three lawmakers leaving the ballot blank.”).

12 See Letter from Rep. Bill Pascrell, Jr., et al. to the Hon. Robert Lighthizer, U.S. Trade Rep.
(Apr. 12, 2019), https:/ / pascrell.house.gov [ uploadedfiles /letter_mexico_labor_signed 041219.pdf.

13H.R. 800, 110th Cong. (2007).

14ERA HAS BROAD SUPPORT AMONG UNION AND NON—UNION HOUSEHOLDS ACCORDING TO NA-
TIONAL POLLING, https://employeerightsact.com/wp-content/uploads/2018/07/
ERA Polling Updatev4-1.pdf (July 2018).
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witness and President of the AFL-CIO, explained unions’ inten-
tions upon receiving this information:

It is essential to be able to communicate with them

We may have to meet with them at a grocery store,

any place else where you can get them. The most officient

place, the best place for them to be able to talk is at their

home setting, at their home, so that you can have a real
conversation with them.

Providing workers’ personal information to union organizers has
led to well-documented instances of harassment and intimidation
to gain support for the union. In 2017, Mr. Matt Patterson, Execu-
tive Director of Free California, a non-profit organization focused
on labor and immigration issues, described one Minnesota personal
care attendant’s experience with a Service Employees International
Eni(()ln (SEIU) organizer, as she detailed to Mr. Patterson first-

and:

Holly had just returned home from shopping, when as
she escorted her patient inside prior to unloading the gro-
ceries she noticed a woman sitting in a parked car in front
of the house. As Holly gathered the groceries, the woman
got out and approached her: she was well dressed in a
white suit and had an accent that indicated that she was
not from Minnesota.

The woman identified herself as a SEIU representative,
and asked if they could talk for a few minutes. Holly said
she didn’t have time right now, but the woman persisted,
placing herself between Holly and the front of the door and
repeatedly asking her how she intended to vote in the up-
coming union election.

Holly became frightened; arms full of groceries, she
could hear her patient becoming agitated and distressed
inside, and here was this strange woman blocking her way
and demanding to know how she would ‘vote.’

Holly finally extricated herself and entered her home
slamming the door behind her. But that wasn’t the end of
things. Over the next weeks and months, she received
multiple calls and visits from the union. I asked Holly how
she would characterize the nature of these calls and visits.
“Stalking, absolutely,” she told me. “They wouldn’t leave
me alone!” 15

H.R. 2474 also requires that employees’ information be provided
in searchable electronic format, further exposing workers to having
their information hacked, sold, or otherwise misused. Numerous
private corporations and government agencies have been hacked in
recent years, allowing the personal data of millions of Americans
to fall into the wrong hands. H.R. 2474 increases the likelihood of
such abuses and creates no penalties if a union allows its database
to be hacked or voluntarily sells or offers workers’ information to
private companies, advocacy organizations, or political campaigns
for solicitation. The bill eliminates workers’ right to privacy in
order to benefit labor unions.

15 Matt Patterson, Exclusive: SEIU Skims Medicaid for ‘Dues,” FORBES.coM, Feb. 13, 2017.
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ENDANGERING THE SHARING ECONOMY

H.R. 2474 radically broadens the definition of “employee” in
order to make it more difficult for workers to be classified as inde-
pendent contractors. Modern workers seek opportunities as inde-
pendent contractors which allow them entrepreneurial freedom and
flexibility. The expansive definition of “employee” in H.R. 2474 sub-
jects small businesses to additional litigation risk and union har-
assment while undermining the sharing economy that has created
remarkable opportunities for workers as well as demonstrated ben-
efits to consumers in recent years. Moreover, Committee Demo-
crats’ unilateral attempt to rewrite the definition of the word “em-
ployee” in H.R. 2474 undermines the original intent of Congress.
The Committee Report accompanying the Taft-Hartley amendments
to the NLRA says of the word “employee”:

According to all standard dictionaries, according to the
law as the courts have stated it, and according to the un-
derstandings of almost everyone, with the exception of
members of the [NLRB], [employee] means someone who
works for another for hire . . . [and who] worked for
wages and salaries under direct supervision . . . . It must
be presumed that when Congress passed the Labor Act, it
intended words it used [such as employee] to have the
meaning they had when Congress passed the Act, not new
meanings that, nine years later, the Labor Board might
think up . . . . [IIt is inconceivable that Congress, when
it passed the Act, authorized the Board to give every word
in the Act whatever meaning it wished.16

Instead of respecting Congress’ original, clear definition, H.R.
2474 redefines the word “employee” with the goal of subjecting
more workers to unionization and more businesses to expensive
litigation. The bill codifies the highly controversial “ABC” test in
the California Supreme Court’s 2018 Dynamex decision.1?7 The ABC
test in H.R. 2474 states that in order to be classified as an inde-
pendent contractor, an individual must demonstrate: A) he or she
is “free from control and direction in connection with the perform-
ance of the service, both under the contract for the performance of
service and in fact”; B) “the service is performed outside the usual
course of the business of the employer”; and, C) he or she is “cus-
tomarily engaged in an independently established trade, occupa-
tion, profession, or business of the same nature as that involved in
the service performed.” 18

While the “A” prong of the ABC test essentially codifies the exist-
ing common-law standard for determining employee status, the “B”
and “C” prongs are sprawling and ill-defined. They fail to define
“the usual course of the business of the employer” or what it means
to be “customarily engaged in an independent trade,” among other
issues. A report from Littler’s Workforce Policy Institute explained
the unworkable nature of the “B” and “C” prongs of the ABC test
in Dynamex:

16 H.R. REP. No. 80-245, at 18 (1947).
17 Dynamex Operations West, Inc. v. Superior Ct., 416 P.3d 1 (Cal. 2018).
18H.R. 2474, 116th Cong. §4(a)(2) (2019).
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[Wlhat is the “usual course of business” of a retail store?
The court does not say, and it is not defined anywhere in
the opinion. If we do not know what that business is, how
can anyone know whether a service is or is not in the
usual course of such business? The answer, presumably, is
we just assume we know or get to guess based on the de-
scription “retail store” that its business is “selling” some
kind of tangible goods. The court’s analysis now suggests
that the “B” prong is based on assuming someone knows
what a business does.
What if the retail store is part of a large chain that has
its own maintenance staff that includes plumbers and elec-
tricians? Are maintenance and repairs then part of the
usual business of the retail store? If so, if it still hires an
outside plumber or electrician, does that create an employ-
ment relationship under the “B” prong? What if that out-
side plumber has his own truck, tools, advertising, and
other clients? Is he then in business for himself as a “tra-
ditional independent contractor” under the “C” prong, par-
ticularly if the retail store does not “control” him under the
“A” prong? What if the electrician is a retired electrician
that happens to be a friend of the store manager, and of-
fers to fix whatever electrical issue exists for a small fee?
Is he an employee because the “C” prong is not met or be-
cause the “B” prong is not met, or both? These kind of
practical questions have no answer in the court’s opinion.
[W]hat is telling from the court’s bare and incomplete
examples is not what it says, but everything the court
chooses to omit that could make the question difficult to
answer. By failing to address any complex, modern, real-
world examples, the court leaves unanswered several crit-
ical questions and provides little meaningful direction for
courts, agencies, businesses or workers.19
The ABC test is particularly damaging in the context of H.R.
2474, During the Committee markup, Democrat amendments were
adopted that make it an unfair labor practice for a business to
misclassify an employee as an independent contractor under the
NLRA, and which extends the bill’s civil monetary penalties and
individual liability to a broad array of unfair labor practices that
do not impose direct economic harm to an employee. Under these
amendments, a business owner who misinterprets the vague lan-
guage of the ABC test and as a result mistakenly misclassifies a
worker as an independent contractor rather than as an employee
could be hit with an unfair labor practice charge. Both the owner
and their business could then be fined up to $100,000. This puni-
tive fine could put a small company unable to afford costly attor-
neys to interpret the vague and confusing legislative text of H.R.
2474 out of business.
The ABC test is so damaging that even the state of California—
led by a Democrat governor and Democrat supermajorities in both
chambers of the legislature—adopted the test with dozens of occu-

19 BRUCE SARCHET ET. AL., AB 5: THE GREAT CALIFORNIA EMPLOYMENT EXPERIMENT—A LIT-
TLER WORKPLACE POLICY INSTITUTE REPORT (Aug. 8, 2019).



121

pations exempted from its onerous standard.20 Yet Committee
Democrats adopted the ABC test in H.R. 2474 with no exemptions
and far more damaging penalties for violations. The ABC test is in-
tended to subject more workers to unionization in order to increase
the power and wealth of labor unions and create more opportuni-
ties for trial lawyers to sue businesses. As applied in H.R. 2474,
the ABC test will shut down thousands of small businesses, destroy
the sharing economy that has revolutionized the modern economy,
and ultimately Kkill the jobs that millions of hardworking Americans
enjoy. This dangerous provision is a leading example of the Com-
mittee Democrats’ vision of the “future of work.”

ELIMINATING SUBCONTRACTING AND FRANCHISING

H.R. 2474 also codifies the Obama NLRB’s extreme Browning-
Ferris joint-employer standard, under which an employer can be re-
quired to negotiate with a union over the wages and working condi-
tions of workers it does not directly control.2! The Obama NLRB’s
2015 Browning-Ferris decision upended more than 30 years of
precedent, requiring merely “indirect,” “potential,” or “reserved”
control of employees to prove joint-employer status. This overly
broad and vague standard has disrupted franchisor-franchisee, con-
tracting, and other business relationships, increased risk of law-
suits and union harassment, and complicated collective bargaining
for businesses and workers alike.

The standard is unclear and unreliable because it relies on ab-
stract assumptions and after-the-fact conclusions, rather than the
actual facts, events, and decisions of the situation. Mr. Zachary D.
Fasman, partner in the law firm Proskauer Rose LLP, testified be-
fore the Committee in 2017 on why the prior joint-employer stand-
ard was superior to the Browning-Ferris standard codified in H.R.
2474:

This standard, which was based upon the actual conduct
of the parties as opposed to hypothetical after the fact
legal conclusions about retained but unexercised authority,
afforded stability and predictability in business relation-
ships while allowing collective bargaining between unions
and the “direct” employer that actually set the terms and
conditions of employment. For more than 30 years, the
NLRB and the courts applied this standard by determining
the actual relationship between the two businesses in
question; who hired, fired, disciplined, supervised, or di-
rected the employees.22
Under the standard codified in H.R. 2474, businesses simply
have no way to determine what level of control is necessary or ap-
propriate to avoid joint-employer status and the additional liabil-
ities that accompany it representing a new, government-imposed
consideration that goes beyond the goal of running an effective and
efficient operation.

20 See 2019 Cal. Assembly Bill No. 5.
21362 NLRB No. 186 (2015).

22H.R. 3441, “Save Local Business Act,” Hearing Before the Subcomms. on Workforce Protec-
tions & Health, Emp., Lab., & Pensions of the H. Comm. on Educ. & the Workforce, 115th Cong.
47 (2017) (statement of Zachary D. Fasman, Partner, Proskauer Rose, LLP) (emphasis in origi-
nal).
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The Committee has heard testimony from business owners in re-
cent years explaining how the Browning-Ferris joint-employer
standard is so troublesome. Ms. Jagruti Panwala, a Pennsylvania-
based hotel owner and operator, testified in 2014 in anticipation of
the Obama NLRB’s decision in Browning-Ferris how it would un-
dermine entrepreneurial opportunity:

Essentially, I would no longer be in business for myself.
Instead of simply acting as a licensor, collecting fees, and
providing guidance from time to time, the franchisor would
likely feel the need to become a partner who would inher-
ently have a lesser understanding of operating conditions
than I do, and try to have disproportionate influence on
business and staffing decisions . . . . If this were to hap-
pen, I would essentially become an employee of the parent
corporation and no longer an entrepreneur. I would lose
the equity I have built in my business overnight based on
the decision of an unelected bureaucrat in Washington. To
be completely honest, if these were the conditions of the
franchising model before I became an hotelier, I would
have never entered this business.23

Mr. Kevin R. Cole, Chief Executive Officer of Ennis Electrical
Company, explained to the Subcommittee on Health, Employment,
Labor, and Pensions on behalf of the Independent Electrical Con-
tractors in 2015 how Browning-Ferris undermines the subcon-
tracting model and ultimately reduce opportunities for workers
whose services he otherwise may have sought:

Moving forward, almost any contractual relationship we
enter into may trigger a finding of joint employer status
that would make us liable for the employment and labor
actions of our subcontractors, vendors, suppliers, and staff-
ing firms. In addition, as we understand it, the new stand-
ard would also expose my company to another company’s
collective bargaining obligations and economic protest ac-
tivity, to include strikes, boycotts, and picketing . . . .
This new standard also prevents us from working with cer-
tain start-ups or new small businesses that may have a
limited track record. For example, my company will take
on certain small businesses as subcontractors, which will
often times be owned by minorities or women, and help
them on certain projects. With this new standard, I'm now
less likely to take on that risk.24

Ms. Tamra Kennedy, President of Twin City Taco John’s, testi-
fied in 2017 how the Browning-Ferris standard undermined her
franchisor’s willingness to assist her small business operation,
harming her ability to create new job opportunities in her commu-
nity:

23 Expanding Joint Employer Status: What Does it Mean for Workers and Job Creators?: Hear-
ing Before the Subcomm. on Health, Emp., Lab., & Pensions of the H. Comm. on Educ. & the
Workforce, 113th Cong. 28-29 (2014) (statement of Jagruti Panwala, owner, hotel franchisees).

24 H R. 3459: “Protecting Local Business Opportunity Act”: Hearing Before the Subcomm. on
Health, Emp., Lab., & Pensions of the H. Comm. on Educ. & the Workforce, 114th Cong. 55
(2015) (statement of Kevin R. Cole, Chief Exec. Officer, Ennis Elec. Co.).
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[Browning-Ferris] has negatively affected my business in
several ways. First, my franchisor used to provide stand-
ard employee handbooks to its franchisees. But due to ex-
panded joint employment liability, the company no longer
provides me employee handbooks . . . . Now, I must hire
an outside attorney to write an employee handbook for me.
It cost my business $9,000 to have outside counsel prepare
my employee handbook. Not to mention, I need my attor-
neys to update my handbook each time the law changes
. . Second, I no longer receive a job application from
my franchisor. I must create my own application now . . .
another recurring cost for which the new joint employer
doctrine is responsible. A third example is that joint em-
ployment liability means I must recruit employees on my
own. For years, our brand company has produced and pro-
vided its franchise owners employee recruiting kits . . .
Today, because of the fear of joint employment hablhty,
these essential recruitment tools are no longer available to
franchisees . . . creat[ing] another barrier to hiring great
people, so unfortunately, I'm creating jobs in my commu-
nity slower than I otherwise would.25

Real-world evidence makes clear that the joint-employer stand-
ard codified in H.R. 2474 is unworkable.

Democrats claim that the Browning-Ferris standard was affirmed
by the U.S. Court of Appeals for the D.C. Circuit in December
2018, but in reality the D.C. Circuit denied enforcement of the
NLRB’s Browning-Ferris decision and remanded the case back to
the Board for further proceedings because the Board’s decision was
too broad and went beyond the common-law limitations of joint em-
ployment.26 In September 2018, the Board published a proposed
rule overturning Browning-Ferris, requiring substantial direct and
immediate control of the essential terms and conditions of employ-
ment in order to be considered a joint employer.2? If this rule is
finalized, then it will restore clarity and stability for workers and
businesses alike.

The joint-employer definition codified in H.R. 2474 undermines
the original intent of Congress, impedes economic growth and job
creation, and deprives entrepreneurial opportunities to thousands
of Americans.

ELIMINATING EMPLOYER RIGHTS

In addition to undermining the rights of workers to suppress
their freedom of choice and expression and extract more union
dues, H.R. 2474 also harms employers by curbing their freedom of
speech, freedom of contract, and right to privacy, among other pro-
tections. These deliberate limitations are a blatant attempt to tilt
the playing field, so employees are only presented the unions’ per-
spective on organizing and collective bargaining, remaining un-

25 H.R. 3441: Save Local Business Act: Hearing Before the Subcomms. on Workforce Protections
& Health, Emp., Lab., & Pensions of the H. Comm. on Educ. & the Workforce,115th Cong. 26—
27 (2017) (statement of Tamra Kennedy, President, Twin City T.J.’s, Inc.).

26 See Browning-Ferris Indus. of Cal., Inc. v. NLRB, 911 F.3d 1195, 1200 (D.C. Cir. 2018).

27 See The Standards for Determining Joint-Employer Status, 83 Fed. Reg. 46,681 (proposed
Sept. 14, 2018).
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aware of any of the potential risks while employers are obstructed
from legitimate interactions and communications with their own
employees.

H.R. 2474’s codification of the Obama NLRB’s “ambush election”
rule harms employees and employers alike by shortening the time
between an election petition being filed and the union election tak-
ing place. Under this rule, elections take place in as few as 11
days, down from a median of 38 days prior to the rule going into
effect in 2015. In a 2017 hearing on the ambush election rule, Mr.
Seth Borden, a partner with McGuireWoods LLP, explained how
the ambush election rule benefits unions at the expense of fairness
and clarity for workers and employers:

The changes in the 2015 Rule changes were, at best, a
proposed solution in search of a problem. To the extent
they were intended simply to increase union success in or-
ganizing, they did so by limiting employer free speech
rights protected by Section 8(c) of the [NLRA] and infring-
ing on the Section 7 rights of employees to refrain from
union representation. Postponing resolution of important
legal issues until after an election only serves to enhance
union electoral success by allowing them to leverage em-
ployer uncertainty and risk. Take, for example, the issue
of whether an individual or group of individuals are “em-
ployees” covered by the NLRA or rather “supervisors” ex-
empted by Section 2(11). How is an employer to commu-
nicate lawfully with these purported supervisors without
knowing whether or not the Board will ultimately find
them to be covered or exempt? The employer’s choice is ei-
ther (a) to decline to communicate with these individuals
to the maximum extent allowed, and thereby deny these
workers, and the workers they supervise, the fullest array
of information and discourse protected by Section 7 of the
Act; or (b) to risk potentially unlawful communications
with them which could have the consequence of over-
turning the results of an election. It is the lack of certainty
at the outset of the process that creates these untenable
options—all of which create legal exposure for the best-in-
tentioned employers and infringe upon the rights of the
employees to seek a prompt, conclusive determination on
the issue of representation.28

Slashing the time between petition and election creates a sce-
nario in which unions are stealthily able to talk to workers for
weeks or months about organizing a union while employers are
given just a few days to educate workers on the alternate perspec-
tive. This scheme is clearly intended to benefit union leaders and
organizers but does so at the expense of workers who are subse-
quently less informed about a decision with enormous impact on
their livelihoods and families.

28 Legislative Reforms to the National Labor Relations Act: H.R. 2776, Workforce Democracy
and Fairness Act; H.R. 2775, Employee Privacy Protection Act; and, H.R. 2723, Employee Rights
Act: Hearing Before the Subcomm. on Health, Emp., Lab., & Pensions of the H. Comm. on Educ.
& the Workforce,115th Cong. (2017) (statement of Seth H. Borden, Partner, McGuire Woods
LLP).
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Worse, not only does H.R. 2474 shorten the window in which em-
ployers are able to communicate their perspective, it also imposes
new burdens on doing so. The bill codifies the Obama Department
of Labor’s (DOL) 2016 “Persuader Rule,” which functionally elimi-
nated the LMRDA'’s “advice exemption” by requiring employers and
their attorneys to report to DOL any agreement or arrangement
they have that may pertain to unionization, even if the attorney
will have no direct contact with employees. While this rule was
halted by a federal district court decision2® in November 2016 and
later rescinded by the Trump administration,3° H.R. 2474 codifies
it in order to stifle employer free speech and create yet another un-
fair advantage for union organizers.

In a 2016 hearing on the Persuader Rule, Mr. William Robinson
III, a member of Frost Brown Todd LLC and former President of
the American Bar Association, explained how the rule infringes on
the attorney-client privilege and will ultimately harm well-meaning
small businesses:

The privilege of client attorney confidentiality associated
with litigation is essential to the proper functioning of the
American legal system. They ensure that clients can ob-
tain the advice they need to fulfill their legal obligations.
The best interests of clients, not lawyers, are the over-
riding concern and focus at stake here. . . . As our Su-
preme Court has explained, “[i]Jts purpose is to encourage
full and frank communication between attorneys and their
clients and thereby promote broader public interests in the
observance of law and administration of justice.” . . . The
employers most effected will be the many, many small
businesses that provide the largest share of jobs in the
United States. Large corporations may be able to turn to
their own in-house legal departments for legal advice on
labor relations issues. As employees of their client, in-
house counsel are not subject to proposed Rule. The large
corporations that they advise trigger no reporting require-
ment when they consult their in-house counsel. . . . Small
businesses, on the other hand, will have no such option.
Their dilemma will be to either act without legal advice,
or take the risk that any legal question they ask, and any
action they disclose, to their outside legal counsel will ulti-
mately have to be disclosed to the Department of Labor. In
short, the right of small business to receive confidential
legal advice on labor relations matters will be gone.31

The Persuader Rule is made even more harmful by H.R. 2474.
Because the bill significantly increases penalties for unfair labor
practices and allows the NLRB to levy fines of up to $100,000 in
each instance, it is even more important that employers have the
benefit of legal counsel before responding to union organizing ef-

29 Nat’l Fed’n of Indep. Bus. v. Perez, 2016 WL 8193279 (N.D. Tex. Nov. 16, 2016).

30 Rescission of Rule Interpreting “Advice” Exemption in Section 203(c) of the Labor-Manage-
ment Reporting and Disclosure Act, 83 Fed. Reg. 33,826 (July 18, 2018).

31“The Persuader Rule: The Administration’s Latest Attack on Employer Free Speech and
Worker Free Choice”: Hearing Before the Subcomm. on Health, Emp., Lab., & Pensions of the
H. Comm. on Educ. & the Workforce, 114th Cong. 95-96, 98-99 (2016) (statement of Wm. T
(Bill) Robinson III, Member, Frost Brown Todd LLC).
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forts. The Persuader Rule’s disclosure requirement contained in
H.R. 2474 discourages and penalizes this conduct. In a 2016 hear-
ing on the Persuader Rule, Mr. Joseph Baumgarten, Co-Chair of
the Labor and Employment Law Department at Proskauer Rose
LLP, explained how the Rule exposes employers to NLRA viola-
tions:

Given the Department’s position that the scope of the re-
porting obligation extends to all labor relations advice or
services, not just persuader activities, many lawyers will
simply decline to provide services which could conceivably
be deemed “persuader activity” out of fear of triggering the
reporting obligation as to all of their clients. Conversely,
employers may eschew seeking counsel for these types of
communications if they have to report their agreements
with counsel, as well as the fees and the details of such
agreements—clearly chilling the free flow of communica-
tions necessary between a client and his attorney. This is
critical—as the NLRB has strict guidelines on the scope
and nature of communications to employees during the
bargaining process. Without counsel to assist in the draft-
ing of these communications, it could easily lead to en-
tirely unintended unlawful behavior by employers that, in
fact, interferes with the bargaining process—an entirely
perverse result from a statute that is intended to promote
the process.32

The Persuader Rule codified in H.R. 2474 is a perversion of the
original intent of the LMRDA, stifles the free speech of small busi-
nesses by subjecting them to unnecessary additional government
oversight, and exposes them to costly financial penalties for unin-
tentional violations of the NLRA.

Unfortunately, the ambush election rule and Persuader Rule are
not the only provisions of H.R. 2474 that infringe on the free
speech rights of employers.

Even though the federal government has no business deter-
mining when, why, or how an employer can meet with his or her
own employees in his or her own workplace, the bill also bans em-
ployers from holding required meetings with their own employees
in their own workplace to discuss unionization during an orga-
nizing campaign. In a July 25, 2019 Full Committee hearing on
H.R. 2474, Mr. G. Roger King, Senior Labor and Employment
Counsel at the HR Policy Association, testified on why banning
these meetings is unnecessarily invasive:

[T]here is no evidence to support the conclusion that em-
ployers can unduly influence employees to oppose union-
ization in such meetings. Further, an employer is consider-
ably restricted in what it can say in such meetings. For ex-
ample, election objections can be successfully pursued by a
union or unfair labor practices charges could be success-
fully filed against an employer if, in such meetings, the
employer threatens employees who support unionization,

321d. at 48 (statement of Joseph Baumgarten, Co-Chair, Lab. & Emp. Law Dep’t, Proskauer
Rose LLP).
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or the employer promises better benefits to employees if
they oppose unionization. Further, the faulty premise that
such meetings seriously impede a union’s ability to win an
election is specious at best, particularly due to the ability
of employees to communicate through social media with
unions and also among themselves using a wide array of
options. Indeed, an employee’s ability today to go online to
obtain facts and information about the issues of union rep-
resentation is greater than ever. In summary, these meet-
ings have virtually no bearing on the success or lack there-
of of the union movement and should not be made unlaw-
ful. Finally, it needs to be noted that unions, unlike em-
ployers, have the right to visit employees at their homes
and engage in campaign activity in such settings.33

Worse, H.R. 2474 not only eliminates an important opportunity
for employers to communicate to their employees, it also prevents
employers from presenting their case before the NLRB, under-
mining the First Amendment’s guarantee of the right to petition
the government for redress of grievances. Shockingly, the bill elimi-
nates employers’ standing before the NLRB regarding questions of
union representation, despite the fact that employers face enor-
mous consequences and are often the source of the most direct and
complete knowledge necessary to make those decisions. This overt-
ly one-sided provision requires that the Board only hear from the
union when making determinations about employee or supervisor
status, makeup of the bargaining unit, and other important ques-
tions. Rather than preserving the fair system at the core of Amer-
ica’s rule of law, H.R. 2474 requires that the government hear only
from a labor union that has a vested interest in enriching itself as
a result of the decisions the Board will make.

Finally, H.R. 2474 undermines the freedom of contract by requir-
ing that a third-party panel determine the binding terms of a col-
lective bargaining agreement if a union and employer reach an im-
passe negotiating their first contract that is not solved in medi-
ation. Third-party arbitrators have no stake in the success of the
business and are underinformed about important details of the
company’s finances. Moreover, H.R. 2474 requires that the arbitra-
tion panel consider factors unrelated to the employer’s financial
health, including employees’ cost of living, employees’ “ability to
sustain themselves, their families, and their dependents on the
wages and benefits they earn from the employer,” and “the wages
and benefits other employers in the same business provide their
employees.” The cost of living in a given region, the number of de-
pendents a business’ employees have, and the wages and benefits
of a major competitor does not determine the ability a small busi-
ness to make payroll and yet arbitrators would be required to take
those factors into account in determining a binding two-year con-
tract on which neither the employer nor the employees are ever
given an opportunity to vote. The mandatory binding arbitration
provision of H.R. 2474 is intended to solely reward union interests
and intransigence in the bargaining process and could bankrupt
countless small businesses, killing tens of thousands of jobs.

33 King Statement, supra note 10.
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Biased and discredited provisions such as ambush elections, the
Persuader Rule, banning certain meetings, eliminating employer
standing before the NLRB, and imposing binding mandatory arbi-
tration are all intended to intimidate and muzzle employers to
clear the way for unions to more easily organize workers and col-
lect dues. These radical provisions in H.R. 2474 are a blatant at-
tempt to rig the rules in favor of unions in response to workers’
overwhelming rejection of union membership in recent decades.
These anti-employer provisions in H.R. 2474 lay bare the bill’s true
intent, which is to silence employers and minimize any potential
challenge a union might face in organizing workers and collecting
millions of dollars in additional union dues.

PROMOTING AND SUSTAINING ECONOMIC INJURY

H.R. 2474 not only undermines employers’ and workers’ rights—
but also makes it easier for unions to unilaterally inflict economic
pain on workers, employers, and the economy as a whole by in-
creasing and expanding strikes. First, the bill bans employers from
permanently replacing striking workers, overturning 80 years of
unanimous Supreme Court precedent and subsequently upending
the recognized balance in the law, in which unions have a right to
strike but employers have a right to make the decisions necessary
to continue to serve their customers and remain in business. In
NLRB v. Mackay Radio & Telegraph Co., the Court ruled unani-
mously that Mackay Radio had not engaged in an unfair labor
practice when it flew in replacement workers from other offices to
cover the roles of workers striking at their San Francisco office, nor
when the company declined to rehire four of those striking workers.
In the decision, the Justices explained that taking the steps nec-
essary to continue to do business amidst a labor dispute is within
an employer’s rights:

[I]t does not follow that an employer, guilty of no act de-
nounced by the statute, has lost the right to protect and
continue his business by supplying places left vacant by
strikers. And he is not bound to discharge those hired to
fill the places of strikers, upon the election of the latter to
resume their employment, in order to create places for
them.34

H.R. 2474 eliminates this longstanding employer right and essen-
tially allows a union to shut down a business for as long as it may
please, under any circumstance. Worse, the bill also legalizes so-
called intermittent strikes. Striking and picketing are at the core
of a union’s leverage at the bargaining table, but the NLRA and
NLRB have appropriately placed certain limitations on these activi-
ties in order to minimize disruption to the economy. The NLRB
states, “a strike may be unlawful because an object, or purpose, of
the strike is unlawful.”35 In 1998, NLRB Acting General Counsel
Frederick L. Feinstein summarized the ban on intermittent strikes:

34 NLRB v. Mackay Radio & Telegraph Co., 304 U.S. 333, 345 (1938).

35 NLRB, BAsIiC GUIDE TO THE NATIONAL LABOR RELATIONS ACT, GENERAL PRINCIPLES OF LAW
UNDER THE STATUTE AND PROCEDURES OF THE NATIONAL LABOR RELATIONS BOARD, THE RIGHTS
OF EMPLOYEES (1997).
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[A] refusal to work will be considered unprotected inter-
mittent strike activity when the evidence demonstrates
that the stoppage is part of a plan or pattern of intermit-
tent action which is inconsistent with a genuine strike or
genuine performance by employees of the work normally
expected of them by the employer.3¢

H.R. 2474’s legalization of intermittent strikes would subject em-
ployers to unexpected, unpredictable, and repeated work stoppages
without any legal recourse. Stability and predictability are essen-
tial to a functioning business, but H.R. 2474 would wantonly dis-
card that basic principle in order to weaponize a union’s economic
leverage.

Finally, H.R. 2474 repeals the ban on so-called secondary activity
that was enacted in the 1947 Taft-Hartley amendments to the
NLRA.37 Secondary activity extends the pain of striking and pick-
eting by allowing unions to target the business partners of a com-
pany they are seeking to organize. As such, businesses with no di-
rect connection to the employer being targeted by the union will be
subject to union harassment. Given the interdependent nature of
companies in the 21st century economy, allowing secondary boy-
cotts could subject nearly any employer, employee, or consumer in
the country to union harassment. Coupled with H.R. 2474’s other
extreme provisions allowing unions to exploit more economically
painful and disruptive strikes than are currently permitted, legal-
izing secondary activity would target and destroy countless small
businesses.

H.R. 2474 seeks to restore an antiquated view of the American
economy reliant on constant struggle and conflict between labor
and management. A workplace landscape defined by conflict cre-
ates the most opportunity for unions to promote their goals of
unionization and H.R. 2474 is singularly aimed at increasing that
prospect, irrespective of the consequences for workers, employers,
and the economy as a whole. In 1937, there were nearly 5,000
strikes nationwide 38 and while economic disruption of this mag-
nitude undoubtedly harmed American workers by reducing overall
productivity, it underscored unions’ ability to dictate the direction
of the economy, representing a win for unions but a long-term loss
for American workers and employers. This 1930s-era vision of the
economy is the “future of work” that Democrats seek to impose on
modern businesses with H.R. 2474.

In a May 8, 2019, Subcommittee on Health, Employment, Labor,
and Pensions hearing on H.R. 2474, Mr. Philip A. Miscimarra,
Partner at Morgan Lewis & Bockius LLP and former Chairman of
the NLRB, explained how the consequences of H.R. 2474’s expan-
sion of strikes will be even more painful in the 21st century be-
cause American businesses and workers are competing in an in-
creasingly globalized and technologically-advanced economy:

[TThe biggest problem with the PRO Act is the expansion
of economic weapons and economic injury, which have

36 OFF. OF THE GEN. COUNSEL, NLRB, REPORT OF THE GENERAL COUNSEL (Sept. 1, 1998)
(quotation marks and citations omltted) http //'www.lawmemo.com/nlrb/gcreport.htm.

3729 U.S.C. 158(b)(4).

38 BLS, ANALYSIS OF STRIKES IN 1937 (1938).
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been the engine driving collective bargaining under the
NLRA. Increasing the scope of these economic weapons,
and making them more destructive, will have a desta-
bilizing impact on U.S. employees, employers, the general
public, and unions. This is especially true in the global
economy that exists today, which was unimaginable when
the NLRA was enacted in the 1930s during the Great De-
pression. . . . [H.R. 2474] does not recognize the signifi-
cant risks to U.S. employment that are already posed by
automation, artificial intelligence and other dramatic ad-
vances in technology. Inevitably, the PRO Act’s expansion
of employment-related costs and conflict will magnify in-
creased investments of every business in new technology
rather than people. For this reason, the PRO Act will not
enhance employment policy. To the contrary, it will place
U.S. employees at a more severe disadvantage, in compari-
son to new technology, with the greatest negative impact
on many of the most vulnerable employees, including mi-
nority members, employees in manufacturing, and high
school graduates who lack college degrees, among others.
This will produce additional spillover negative con-
sequences on families, communities, state and local gov-
ernments, and the unions who hope to benefit from this
legislation.39

The right to strike and picket provides federally-protected lever-
age for unions in labor-management relations and theoretically ex-
ists to win concessions that ultimately leave workers better off. But
the strike provisions in H.R. 2474 are so radical that they will
leave workers worse off. Allowing unions to harass and disrupt
businesses to the extent permitted in H.R. 2474—including pick-
eting and boycotting businesses that unions are not even trying to
organize—does not empower workers. It merely increases the costs,
burdens, and risks of investing in American workers and expands
the pain of union confrontation to affect nearly every single busi-
ness and consumer in the country.

Decades of balance in American labor law have allowed the econ-
omy to flourish and provide workers with higher wages and greater
opportunities. The future of work in the modern economy should be
aimed at harmonizing relationships between workers and busi-
nesses and ultimately making the United States a more attractive
place to do business than our global competitors like China. H.R.
2474 does the opposite, sacrificing economic stability that leads to
progress and growth in order to promote economic strife while en-
riching and empowering labor unions at the expense of employers,
workers, and consumers.

PUNITIVE AND ONE-SIDED CIVIL PENALTIES

Finally, H.R. 2474 weaponizes enforcement of the NLRA in a
one-sided manner that punishes employers while relaxing legal re-
strictions on unions. As described above, the bill increases the

39 Protecting the Right to Organize Act: Deterring Unfair Labor Practices: Hearing Before the
Subcomm. on Health, Emp., Lab., & Pensions of the H. Comm. on Educ. & Lab., 116th Cong.
(2019) (statement of Philip A. Miscimarra, Partner, Morgan Lewis & Bockius LLP).
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range of unfair labor practices for employers, such as making it an
unfair labor practice to fail to turn over employees’ personal infor-
mation to a union or misclassifying employees as independent con-
tractors, while allowing unions to engage in previously illegal activ-
ity such as secondary boycotts and intermittent striking.

In addition to unjustly expanding the list of unfair labor prac-
tices considered violations of the NLRA, the bill imposes costly
monetary civil penalties, individual legal liability, and a private
right of action against employer unfair labor practices only, while
leaving remedies for unfair union labor practices untouched. Not
only does this clearly biased approach disrupt existing equal pro-
tection and enforcement under the law, it is also a solution in
search of a problem. In a May 8, 2019 hearing on H.R. 2474, Mr.
Miscimarra explained why civil monetary penalties are unneces-
sary for the Board to enforce the law:

During each of the past several years, approximately
20,000 unfair labor practice charges have been filed with
the NLRB, and as noted below, roughly 95 percent of these
cases are resolved within 3-4 months—with relief being
provided in cases involving probable violations. In most
cases, the up-front investigation takes 90-120 days, result-
ing in a finding that roughly 60 percent of the cases lack
merit (resulting in dismissal or withdrawal of the charge,
which represents the end of the case, without any further
proceedings or appeals); and with a finding that 40 percent
of the cases have probable merit. In the cases found to
have probable merit, the NLRB’s Regional Office success-
fully works out settlements in roughly 90 percent of the
cases, usually in the same 90-120 day timeframe, which
represents the end of the case—including on Board-re-
quired remedies—without any further proceedings or ap-
peals. In the fiscal year ending September 30, 2018, the
Board successfully settled 97.5 percent of the unfair labor
practice cases found to have probable merit. In total, the
Board successfully accomplishes final, binding resolution of
roughly 95 percent of all unfair labor practice charges after
an up-front investigation that usually occurs within 90—
120 days after the charge is filed.40

Put simply, few unfair labor practice charges ever make it to the
point at which the Board would assess monetary penalties, were
H.R. 2474 to become law. In addition, Mr. Miscimarra explained
how the Board is already empowered to ensure enforcement of its
orders to remedy unfair labor practices:

Not only can the Board devise remedies consistent with its au-
thority under the Act, the Board has the authority in appropriate
cases to seek interim injunctive relief under Section 10(j). More-
over, the Board’s orders are subject to enforcement in the courts.
When any party violates a court’s enforcement of an NLRB order,
that violation is subject to potential civil and criminal contempt

4071d.
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proceeﬁings and penalties, including potential fines and imprison-
ment.

H.R. 2474 discards the original intent of the NLRA to remedy
rather than punish wrongdoing. Even more egregious is the bill’s
wanton disregard for doing so fairly. Section 8 of the NLRA out-
laws unfair labor practices committed by unions, and the NLRB
has explained union unfair labor practices in detail.#2 H.R. 2474
imposes fines on both a business and a business owner of as much
as $100,000 for a minor offense such as umntentlonally misinter-
preting the bill’s complicated definition of “employee.” Amazingly,
unions and union officers face no such liability or financial penalty
for unlawful activity such as acts of violence on the picket line,
threats of violence on non-striking employees, or threating employ-
ees that they will be fired unless they pay the union hundreds of
dollars. H.R. 2474 risks bankrupting small businesses unable to af-
ford a team of lawyers to interpret complicated federal labor laws
but levies no additional penalties or punishments on powerful, co-
ercive, multimillion-dollar labor unions. While H.R. 2474 contains
a_litany of discriminatory changes that curb employee and em-
ployer rights in order to enrich and empower unions, perhaps no
single provision underscores its outrageous one-sided nature as its
imposition of costly monetary penalties for minor employer unfair
labor practices while leaving union unfair labor practices, including
union violence, untouched.

The above examples represent just a few of the most egregious
provisions of H.R. 2474. There are many others, ranging from a re-
quirement that the NLRB give unfair labor practice charges
against employers preference over charges against unions, to allow-
ing the prevailing party in a civil action to collect punitive damages
based on the gross income of the employer.

UNION FAILINGS

Democrats claim that union density has plummeted in recent
years because of political attacks against unions and NLRB deci-
sions that make it more difficult to organize workers. Chief among
these so-called attacks are right-to-work laws, which allow workers
to decide for themselves whether to join and pay a union and which
have been passed in five states since 2012, bringing the total num-
ber of states with right-to-work laws to 27. This and other criti-
cisms ignore the basic truth that federal labor law has not
changed, irrespective of political attacks and NLRB decisions as
employees maintain the right to organize and remain free to decide
for themselves whether to become union members and the vast ma-
jority of workers have chosen not to pursue unionization.

In reality, the union membership rate continues to plunge be-
cause of unions’ own failings. Unions have failed to evolve to meet
the needs of a 21st century workforce resulting from a lack of ac-
countability and transparency that has fostered corruption while
union bosses have failed to dedicate adequate resources and atten-
tion to organizing efforts. If workers believed unions were in their

41]d.

42NLRB, BAsIC GUIDE TO THE NATIONAL LABOR RELATIONS ACT, GENERAL PRINCIPLES OF LAW
UNDER THE STATUTE AND PROCEDURES OF THE NATIONAL LABOR RELATIONS BOARD, UNFAIR
LABOR PRACTICES OF LABOR ORGANIZATIONS (1997).
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best interest and union advocacy and representation were worth
paying for, then the nation would see more workers attempting to
organize unions and voluntarily choosing to be union members,
paying hundreds of dollars per year in union dues. No business, no
law, and no NLRB decision has forced workers to abandon unions.

As the Committee has considered H.R. 2474 this Congress, the
United Auto Workers (UAW) union has remained embroiled in a
terrible scandal involving the abuse of workers’ union dues that
has resulted in more than a dozen people charged, including two
former UAW Vice Presidents.43 Among the many offenses of top
union officials is a violation of the Labor-Management Relations Act
by accepting illegal payments from the companies with which the
union was negotiating. Moreover, union officials used workers’
hard-earned union dues on lavish personal expenses such as a
$30,000 party that featured strolling models sparking attendees’ ci-
gars.#* While union executives were kept “fat, dumb, and happy”
according to federal investigators, rank-and- file autoworkers were
kept in the dark about how their union leaders were spending their
hard-earned union dues.#5> An Assistant U.S. Attorney wrote in a
sentencing memorandum stemming from the investigation that
“there was a culture of corruption inside the senior leadership of
the United Auto Workers union.” 46 It should come as no surprise,
then, that the UAW lost more than 35,000 members in 2018, rep-
resenting an 8 percent decline of its overall membership.4?

Although H.R. 2474 should require unions to reaffirm their com-
mitment to the workers they purport to represent by requiring
greater transparency and improving accountability, unfortunately
the bill fails completely in this regard. Over the past decade,
unions successfully lobbied their political allies in the Obama ad-
ministration to rescind regulations that increase financial trans-
parency 48 and are now calling on their political allies in Congress
to enact radical national labor laws such as H.R. 2474 to increase
their coercive power.

Perhaps unions’ single biggest failure has been the lack of atten-
tion and resources dedicated to the very reason they claim to exist:
to organize and represent workers. Mr. G. Roger King, Senior
Labor and Employment Counsel at the HR Policy Association, testi-
fied at a July 25, 2019, hearing on H.R. 2474 and quantified
unions’ lack of focus on organizing efforts:

[Ulnion organizing and the number of petitions filed by
unions with the National Labor Relations Board have fall-
en nearly 63% from 5,000 in 1997 to 1,854 in 2017. In FY

43Paul A. Eisenstein, Feds charge former UAW vice president with money laundering and
bribery, NBC NEws, Nov. 6, 2019.

44Press Release, U.S. Atty’s Off., E. Dist. of Mich., Former FCA Executive and Wife of Former
UAW Vice President Charged in Scheme to Pay Off UAW Officials (July 26, 2017 ) Robert Snell,
FCA training funds used for UAW exec’s pricey ’14 party, DET. NEWS, Feb. 2, 2018

45Snell, supra note 45.

46 Robert Snell, Court records: Fear of factory floor fed UAW corruption, DET. NEWs, Nov. 5,
2018.

470FF. OF LAB.-MGMT. STANDARDS, U.S. DEPT OF LAB., FORM LM—2 LABOR ORGANIZATION
ANNUAL REPORT, https://olms.dol-esa.gov/query/orgReport.do?rptld=698886&rptForm=LM2Form.

480OFF. OF LAB.-MGMT. STANDARDS, U.S. DEP'T OF LAB., 2010 ANNUAL REPORT 9-10 (Jan.
2011) (Obama administration rescmdmg regulations requlrlng unions to report parties buying
or selling union assets of $5,000 or more and requiring unions to file separate financial disclo-
sures for union-controlled trusts such as strike funds and workforce development programs),
https:/www.dol.gov/olms/regs/compliance/annualreports/highlights 10.pdf.
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2018, the number of petitions filed dropped even further to
1,597, the fewest number in over 75 years. Perhaps most
telling, as the rate of private sector employment has in-
creased, the number of NLRB elections has decreased pre-
cipitously. Further, when examining data from the U.S.
Department of Labor Bureau of Labor Statistics, the lack
of union attention to union organizing is even more evi-
dent. In FY 2018, there were 110.5 million potential pri-
vate sector employees available for organizing in the coun-
try under the National Labor Relations Act. The number
of employees petitioned-for, in that same year, according to
NLRB statistics, was only 73,109. Accordingly, unions only
sought to represent .066% of potential new members in
this country.4?

Despite a failure to recruit substantial numbers of new union
members, labor unions continue to be flush with revenue, thanks
in part to their ability to force millions of workers in union shops
to pay dues and fees against their will. As of 2012, labor unions
received more than $14 billion in dues from collective bargaining
agreements.?0 This begs the question of where unions are spending
their ample wealth. The lack of resources dedicated to organizing
efforts was delineated by a Splinter News analysis of the AFL-
CIO’s 2018-2019 internal budget:

[T]otal organizing spending . . . accounts for less than a
tenth of the budget. The percentage of the budget dedi-
cated to all organizing activities is about the same as the
portion dedicated to funding the offices of the President,
Secretary-Treasurer, Executive Vice President, and Execu-
tive Councils and associated committees. The largest por-
tion of the budget—more than 35 percent—is dedicated to
funding political activities.?1

In addition to dedicating massive sums to political activity in-
stead of organizing new workers, unions have also spent generously
to advance ideological causes. As mentioned previously, from 2010
through 2018 unions sent more than $1.6 billion in member dues
to hundreds of progressive political advocacy organizations, includ-
ing Planned Parenthood and the Progressive Democrats of Amer-
ica.52 Not only are these expenditures a departure from unions’
core function, they are also not representative of the beliefs of
union membership, as more than 40 percent of union households
voted Republican in the most recent presidential election.53 More-
over, recent polling shows that the vast majority of union house-
holds, Democrats, and independents believe unions should be re-
quired to receive opt-in permission from employees before using

49King Statement, supra note 10.

50 NATIONAL INST. FOR LAB. REL. RES., LABOR UNIONS RECEIVE $14 BILLION IN
DUES PER YEAR FROM CBAS (Mar. 31, 2012).

51 Hamilton Nolan, AFL-CIO Budget is a Stark Illustration of the Decline of Organizing,
SPLINTER NEWS, May 16, 2019.

52 CTR. FOR UNION FACTS, supra note 4.
53 Philip Bump, Donald Trump got Reagan-like support from union households, WASH. PoOsT,
Nov. 10, 2016.
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their dues for purposes other than collective bargaining.5¢ Labor
leaders themselves recognize this lack of focus on unions’ core pur-
pose. The late Hector Figueroa, an influential former leader within
the SEIU, chided unions for abdicating their responsibilities:
For too long, too many unions have avoided the tough
work that needs to be done to organize nonunion workers,
to convince our own members that it’s in their interest to
expand our ranks, and to retool our organizations by put-
ting resources into building power.55
Labor unions are not incapable of demonstrating value to work-
ers. Too many are simply unwilling to put in the work necessary
to do so, instead focusing their efforts and resources on other prior-
ities such as advancing a one-sided political agenda.

UNIONS AND AMERICAN PROSPERITY

Democrats also claim that H.R. 2474 is necessary because the de-
cline of unions has harmed lower- and middle-income Americans.
Specifically, Democrats continue their tired arguments about stag-
nant wages and rapidly worsening income inequality. They claim
that strengthening the coercive power of labor unions and weak-
ening the rights of business owners, as H.R. 2474 does, will em-
power workers to earn higher wages and a greater share of total
income. While unions have the ability to bargain collectively for
better wages or benefits, it is simply not the case that workers are
worse off today than they were when the union rate was higher in
the 20th century.

First, wages are not stagnant, and unions’ decline has not made
Americans poorer. According to the Bureau of Labor Statistics
(BLS), wages and salaries in the private sector increased more
than 3 percent in 2018.56 In lower-wage industries, wages grew a
remarkable 4.4 percent in 2018, suggesting that lower-income
workers are seeing substantial benefit from recent economic
growth.57 Median household income, a reflection of middle-class liv-
ing standards, reached another record high in 2018, rising to
$63,179.58 Going back further, in 2017 dollars, the typical Amer-
ican household earns over $1,000 more per month today than it did
in 1975.59 The union membership rate in 1975 was more than dou-
ble the rate in 2018.60

Moreover, economic growth and opportunity continue to allow
poor Americans to move into the middle-class and middle-class
Americans to become wealthy. The poverty rate for people who
worked full-time, year-round in 2018 was just 2.3 percent, accord-

54 ERA HAS BROAD SUPPORT AMONG UNION AND NON-UNION HOUSEHOLDS ACCORDING TO NA-
TIONAL PoLLING, https://employeerightsact.com/wp-content/uploads/2018/07/
ERA Polling Updatev4-1.pdf (July 2018).

55 Hector Figueroa, The Labor Movement Can Rise Again, N.Y. TIMES, July 12, 2019.

56 BLS, COMPENSATION COSTS FOR PRIVATE INDUSTRY WORKERS UP 3.0 PERCENT IN 2018 (Feb.
4, 2019).

57JAMES PETHOKOUKIS, AM. ENTERPRISE INST., WAGES RISING: THE US ECONOMY IS NOW
WORKING BEST FOR LOWER-WAGE WORKERS (Mar. 13, 2019).

58 J.S. CENSUS BUREAU, INCOME AND POVERTY IN THE UNITED STATES: 2018 (Sept. 10, 2019).

59 MARK PERRY, AM. ENTERPRISE INST., CENSUS DATA RELEASED TODAY SHOW CONTINUED
GAINS FOR MIDDLE-CLASS AMERICANS AND LITTLE EVIDENCE OF RISING INCOME INEQUALITY (Sept.
12, 2018).

60 MEYER, supra note 1, at 22.
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ing to Census data.61 According to analysis of Census data by Mark
Perry at the American Enterprise Institute, the portion of high-
earning households is growing while the portion of middle-income
and poor households are both shrinking. In inflation-adjusted 2018
dollars, from 1967 to 2018 the percentage of U.S. households earn-
ing between $35,000 and $100,000 fell from 53.8 percent to 41.7
percent and the portion making less than $35,000 fell from 37.2

ercent to 27.9 percent, while the portion making more than
5100,000 per year rose from 9 percent to 30.4 percent.2 The union
membership rate fell from 27.8 percent in 196763 to 10.5 percent
in 2018.64 In summarizing his analysis, Mr. Perry debunks Demo-
crat claims of a worsening middle class:

America’s middle class did start largely disappearing in
the 1970s, but it was because they were moving up to
higher-income groups, not down into a lower-income cat-
egory. And that movement was so significant that between
1967 and 2018, the share of American households earning
incomes above $100,000 more than tripled. . . .
[Plrogressive politicians like Sen. Bernie Sanders and Sen.
Elizabeth Warren claim that America’s middle class has
been declining, disappearing, collapsing, losing ground,
vanished, stagnated, etc. But the Census Bureau data on
household income over time displayed above demonstrate
conclusively that those assertions are incredibly and
verifiably wrong.

In addition, the steady decline of unions has not entrenched a
permanent upper-class gaining wealth at the expense of lower- and
middle-income Americans. Rather, Americans move constantly be-
tween income brackets throughout the course of their lives. Thus,
not only are the poor and middle-class better off than they were
decades ago, those groups are also unlikely to include many of the
same individuals from one decade to the next. According to re-
search from Washington University Professor of Social Welfare,
Mark Rank, and Cornell University Professor, Thomas Hirschl,
looking at 44 years of longitudinal data for individuals ages 25 to
60, 39 percent of Americans will spend at least one year in the top
5 percent of the income distribution, 56 percent will do so in the
top 10 percent, and 73 percent of Americans will do so in the top
20 percent of the income distribution. Of the 12 percent of Ameri-
cans who will experience a year in the top 1 percent of income, just
0.6 percent will do so in 10 consecutive years.65

Income inequality has also remained relatively stable over the 25
years between 1993 and 2017 while the union membership rate de-
clined. The share of income earned by the top 20 percent stayed be-
tween 48.9 percent and 51.5 percent from 1993 to 2017, while the
income share of the top 5 percent stayed between 21 percent and
22.6 percent. The “Gini index” measuring income inequality on a

61U.S. CENSUS BUREAU, supra note 59.

62MARK PERRY, AM. ENTERPRISE INST., THREE CHARTS BASED ON TODAY’S CENSUS REPORT
SHOW THAT THE US MIDDLE-CLASS IS SHRINKING . .. BECAUSE THEY'RE MOVING UP (Sept. 10,
2019).

63 MEYER, supra note 1, at 22.

64 BLS, UNION MEMBERS—2016 (Jan. 26, 2017).

65 Mark Rank, From Rags to Riches, N.Y. TIMES, Apr. 18, 2014.
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scale of 0 (perfect equality) to 1 (complete inequality) has remained
between 0.46 and 0.48 since 1993.66 While different methodologies
can result in varying measures of income inequality, at the very
least it is clear that the decline in union membership has not coin-
cided with a massive increase in inequality in recent decades as
Democrats claim.

Finally, workers’ share of income has remained constant, and
compensation growth continues to align with productivity growth.
Democrats claim that workers’ share of total income has fallen, and
that employees’ compensation growth has not kept pace with their
productivity growth as the union rate has declined in recent dec-
ades. However, when considering only net income rather than gross
income, and excluding self-employment income (as it cannot rea-
sonably be attributed to labor nor capital), labor’s share of income
has remained remarkably consistent, rising just slightly from 68.5
percent in 1948 to 68.8 percent in 2014, according to a 2016 anal-
ysis from the Heritage Foundation.67 Similarly, claims that work-
ers’ compensation growth has not kept pace with their productivity
growth compare the compensation of the limited category of private
sector “production and non-supervisory employees” covered by the
BLS payroll survey to the productivity growth of all employees, in-
cluding government workers, the self-employed, and others ex-
cluded from the BLS payroll survey. These comparisons alleging
slowing compensation growth also exclude most performance-based
compensation such as commission, bonuses, and stock options. An
“apples-to-apples” comparison for employees in the non-farm busi-
ness sector shows that from 1973 to 2014, average compensation
grew by 78 percent while average productivity grew by 81 per-
cent—tracking much more closely than Democrats claim.%8

The state of the American economy is sound. However, public
policy reforms can help increase economic growth and opportunity,
providing more Americans the dignity of work and allowing them
to build stable middle- or upper-middle-class livelihoods. But the
Democrats’ bleak picture of an unfair economy that works only for
the wealthiest Americans while leaving behind the rest of the
workforce is simply false. The decay of unions has not created an
unfair economy and it has not left workers worse off. Moreover,
there is no evidence that passing a law to make it easier for unions
to force more workers into one-size-fits-all collective bargaining
agreements which limit opportunity and innovation while siphon-
ing hundreds of dollars per year from worker paychecks will result
in more jobs, higher wages, or greater economic opportunity than
exists today. To the contrary, the best way to improve the lives of
workers and their families is to continue to grow the economy
which is precisely what individual liberty and the free enterprise
system have achieved over the last four decades as the union mem-
bership rate has fallen.

66 PERRY, supra note 60.

67 JAMES SHERK, HERITAGE FOUND., LABOR’S SHARE OF INCOME LITTLE CHANGED SINCE 1948
(May 31, 2016).

68 JAMES SHERK, HERITAGE FOUND., WORKERS’ COMPENSATION: GROWING ALONG WITH PRO-
DUCTIVITY, HERITAGE FOUND. (May 31, 2016).
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DEMOCRAT AMENDMENT IN THE NATURE OF A SUBSTITUTE

Chairman Scott’s Amendment in the Nature of a Substitute
(ANS) contains several additional alterations which further worsen
an already ruinous bill. First, the ANS requires employers to main-
tain existing terms and conditions of employment pending an
agreement with the union. This provision could lock a small busi-
ness into rigid contract terms that are unaffordable over the long-
run as the company’s financial situation changes. Collective bar-
gaining agreements are periodically renegotiated to reflect chang-
ing needs, market conditions, and bargaining priorities. The ANS
locks in costly provisions, increases unions’ myriad opportunities
for coercion and reduces their incentives to renegotiate a contract,
no matter what that means for the employer. This provision of the
ANS is another way in which H.R. 2474 radically skews the play-
ing field in favor of union bosses and against employers.

The ANS also overturns the NLRB’s recent ruling in Johnson
Controls, Inc. which allows many workers to vote for the first time
ever on the union representing them. As previously stated, more
than 90 percent of workers represented by a union under the
NLRA have never voted for that union, because once a union is
voted in, it never stands for a recertification election. In the inter-
est of union democracy and accountability, the Board ruled in
Johnson Controls that an employer could withdraw recognition of
a union within 90 days prior to the expiration of a collective bar-
gaining agreement if it had evidence the union has lost majority
support of the bargaining unit. If the workers wish to retain the
union as their representative, then the union simply needs to refile
a petition for a new representation election within 45 days and win
an election to retain recognition, which is feasible if the union
maintains the support from the workers as it claims.®9 Instead of
strengthening union democracy, the ANS to H.R. 2474 deprives
workers an opportunity to vote on the union that claims to rep-
resent them.

Further enhancing H.R. 2474’s invasion of worker privacy, the
ANS specifies that employees’ private personal information pro-
vided to the union must be in searchable electronic format. For
Committee Democrats, it’s not enough to force workers to have
their private, personal information shared with a union organizer
and be subject to harassment and intimidation in their homes
against their will. The ANS makes it such that workers also have
to fear that information being hacked and easily misused. Count-
less government agencies and private companies alike have been
hacked in recent years, risking Americans’ privacy and security.
The ANS to H.R. 2474 provides workers’ private, personal informa-
tion in searchable electronic format to labor unions, entrusting the
same entities that have failed to evolve from the 1950s and are
plagued by corruption and self-dealing with protecting private, per-
sonal information from 21st century hackers. Significantly, H.R.
2474 contains no restrictions on unions volunteering or selling this
data to private companies, political campaigns, or other organiza-
tions and providing it to be searchable online makes it even easier
for those organizations to harass and solicit workers. This provision

69368 NLRB No. 20 (2019).
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of the ANS makes one of the worst provisions of H.R. 2474 even
more susceptible to abuse.

In addition to giving unions access to workers’ private informa-
tion, the ANS essentially gives union access to employers’ private
resources as well. The ANS codifies the Obama NLRB’s 2014 ruling
in Purple Communications, Inc., that employees have a statutory
right to use workplace email to discuss activity protected under the
NLRA, including union organizing, even if the employer does not
allow comparable non-business uses of the email system.”® An em-
ployer’s email system belongs first and foremost to the employer.

Prior to the Obama administration, the Board had held for dec-
ades that employees did not have a right to use an employer’s
equipment for union organizing efforts provided the employer did
not discriminate against NLRA-protected activities while allowing
other comparable non-business uses. The invention of email did not
change that basic principle. Moreover, requiring that workers be al-
lowed to use an employer’s email system for union organizing cre-
ates compliance confusion for businesses that must grapple with
competing interests such as monitoring email for security intru-
sions and for other legitimate purposes having nothing to do with
the NLRA while also avoiding surveillance that impedes workers’
Section 7 rights under the NLRA.71 Employees have several other
methods by which to communicate about unionization that do not
involve the employer-provided email system, including social
media, texting, and in-person conversation. Moreover, H.R. 2474’s
mandate that unions receive reams of workers’ personal contact in-
formation makes the use of email even more unnecessary. This pro-
vision of the ANS undermines employers’ rights and exposes them
to additional compliance risks for little benefit to the employees.

Finally, the ANS codifies the Obama NLRB’s Specialty
Healthcare “micro-union” ruling that the Board must find that the
petitioned-for bargaining unit is appropriate if the union dem-
onstrates that the employees share a “community of interest,” un-
less any excluded employees share an overwhelming community of
interest with the proposed unit.72 This new provision allows unions
to gerrymander bargaining units, creating micro units, to increase
their likelihood of success when they are unable to convince a
workplace of the benefits of unionization. In December 2017, the
Board overturned Specialty Healthcare and returned to the tradi-
tional community-of-interest standard.”® In September 2019, the
NLRB clarified in the Boeing decision that the “overwhelming com-
munity of interest” standard used in this ANS is insufficient.”# In-
stead, the Board set forth a clear three-factor test for determining
an appropriate bargaining unit: (1) whether the members of the pe-
titioned-for unit share a community of interest with each other; (2)
whether those excluded from the proposed unit have meaningfully
distinct interests that outweigh similarities with the unit; and (3)
any bargaining unit guidelines specific to the given industry.?® This

70361 NLRB 1050 (2014).

71 See id. at 1068 (Miscimarra, Member, dissenting).
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73 See PCC Structurals, Inc., 365 NLRB No. 160 (2017).
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clear, concise, easy-to-understand standard makes sense for em-
ployers and employees alike—but not for union bosses. The “micro-
union” provision in the ANS is another attempt by Committee
Democrats to rig the playing field to make it easier to unionize
workers and collect dues, even when the union lacks majority sup-
port.

H.R. 2474 as originally introduced is a disturbing intrusion on
employee and employer rights. The last-minute changes added by
the ANS worsen the bill, further eroding rights in the workplace
and empowering unions to more easily coerce workers into union-
ization.

ADDITIONAL DEMOCRAT AMENDMENTS

At the Committee markup of H.R. 2474, Democrats offered and
passed four amendments, all of which undermine employee and
employer rights in order to rig the system even further in favor of
unions. The first, offered Rep. Frederica Wilson (D-FL), makes it
an unfair labor practice for an employer to misclassify an employee
as an independent contractor. In August 2019, the NLRB ruled in
Velox Express, Inc., that misclassification does not on its own con-
stitute a violation of the NLRA because it does not infringe on em-
ployees’ exercise of their Section 7 rights.”®¢ The Fair Labor Stand-
ards Act already imposes large penalties on employers for viola-
tions that arise when an employer misclassifies workers,”? and the
Internal Revenue Service may hold employers liable for the em-
ployment taxes owed,”® making this amendment’s additional layer
of red tape redundant and unnecessary. However, Committee
Democrats seek to make it as risky and difficult as possible to clas-
sify workers as independent contractors in order to subject more
workers to unionization. This amendment, supported by every
Committee Democrat present, reverses Velox Express, adding to
H.R. 2474’s expansion of potential employer unfair labor practices
while rewarding coercive labor union tactics by repealing the ban
on secondary boycotts and permitting disruptive intermittent
strikes.

The second Democrat amendment, offered by Rep. Andy Levin
(D-MI), allows union elections to be conducted electronically,
through certified mail, or at a location other than one owned by the
employer. Currently, the details of a union election such as time
and place are agreed upon by the union and the employer or else
determined by an NLRB Regional Director.”® Elections are admin-
istered and overseen by NLRB officials who ensure election integ-
rity and prevent wrongdoing and the Board has explained in detail
the process by which employees are able to vote in secret by secure
paper ballot.80 Moreover, the Board currently lacks the technology

76 368 NLRB No. 61 (2019).
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to conduct electronic voting.®! The risk of hacking, fraud, and
abuse is one of the primary reasons that states do not allow elec-
tronic voting for elected office and the risk is the same for union
elections—perhaps greater when union bosses, who do not have a
confidence-inspiring track record when it comes to crime, fraud,
and corruption, have so much to gain. This amendment, supported
by every Committee Democrat present, introduces yet another op-
portunity for union fraud and abuse and for organizers to harass
workers.

The third amendment, offered by Rep. Josh Harder (D—CA), ex-
pands H.R. 2474’s monetary civil penalties for employer unfair
labor practices to include unfair labor practices that do not cause
direct economic harm. Representing another attack on business
owners, this amendment distorts labor law even further from the
careful balance that has been struck for more than 70 years, in
which wrongdoing is remedied rather than punished. In combina-
tion with Rep. Wilson’s amendment making it an unfair labor prac-
tice for an employer to misclassify an employee, this amendment
allows the NLRB to impose a fine of as much as $100,000 on a
business and business owner alike for accidentally misinterpreting
the vague, confusing “ABC” test to determine who qualifies as an
“employee” under the NLRA. Such a significant fine on many small
businesses and small business owners is easily enough to bankrupt
them. In an attempt to punish employers and empower union
bosses to organize more workers, this amendment, supported by
every Committee Democrat present, could kill countless small busi-
nesses and many thousands of jobs.

Finally, the fourth Democrat amendment, offered by Rep. Lori
Trahan (D-MA), prohibits employers from engaging in an “offen-
sive” lockout, which is a lockout the employer initiates prior to the
beginning of a strike. Offensive lockouts are an important and al-
lowable tool for a company, so it is not at the mercy of the union’s
decision to strike. H.R. 2474 already repeals the longstanding ban
on disruptive intermittent strikes and damaging secondary boy-
cotts, subjecting nearly every business in America to union harass-
ment. Under this amendment, the government provides exclusive
powers to the union, rather than business owner, to decide when
to allow access to his or her own business. This amendment makes
it such that only a union can take action in the event of a collec-
tive-bargaining impasse, representing another indication that the
Democrats’ vision of the future of work is a return to the 1930s
when rampant, destructive strikes made doing business nearly im-
possible for many Americans. Notably, this amendment, allowing
third-party unions to control the fate of private businesses, was
supported by every Committee Democrat present.

These four additional amendments adopted by Committee Demo-
crats place more restrictions on the rights of employees and em-
ployers alike in order to minimize barriers and challenges to union
power. They increase punishments on employers and expose work-
ers to further fraud and harassment while advancing the ultimate
goal of H.R. 2474 to increase the coercive power of labor unions in

81 See, e.g., Secure Electronic Voting Service, RFI-NLRB-01 (request for information June 9,
2010) (NLRB seeking industry solutions regarding the capacity, availability, methodology, and
interest of industry sources for procuring and implementing secure electronic voting services).
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order to unionize more workers and collect millions more in union
dues.

REPUBLICAN AMENDMENTS

Recognizing the fundamental flaws of H.R. 2474, Committee Re-
publicans offered 31 amendments during the Committee markup to
protect worker and employer rights and improve union trans-
parency and accountability.

Rep. Rick Allen (R-GA) offered an amendment to protect workers
from being forced to join and pay a union as a condition of employ-
ment, stripping the provision of H.R. 2474 that overturns state
right-to-work laws. Right-to-work laws ensure the basic freedom of
speech and association guaranteed by the First Amendment with
27 states having passed right-to-work laws, including five since
2012, experiencing greater economic growth than their forced-union
counterparts.82 This amendment in no way impacted the right to
organize or bargain collectively, yet every Committee Democrat
present voted against the simple proposition that no worker should
be forced to pay hundreds of dollars per year to a third-party polit-
ical organization as a condition of employment.

Rep. Allen offered another amendment to protect workers’ rights
by ensuring they would be able to revoke their union authorization,
leave the union, or end dues deduction at any time. Currently,
many collective bargaining agreements place arbitrary restrictions
on when and how employees are able to opt out of belonging and
paying dues to the union in their workplace. This amendment in
no way impacted the right to organize or bargain collectively and
the Supreme Court has upheld the right of workers to refrain from
joining a union.83 Yet every Committee Democrat present voted
against giving workers the right to exercise this freedom free from
senseless union-imposed limitations.

In order to ensure that workers are fully informed of their rights
within a union, Rep. Glenn Thompson (R-PA) offered an amend-
ment requiring that the notice of the NLRA rights required to be
posted in a workplace under H.R. 2474 contain information about
workers’ right to refrain from union participation and to decertify
a union. Unions, intent on maintaining as many dues-paying mem-
bers as possible at any cost, seldom fully inform workers of their
right to opt out of, or decertify, a union even though these are fun-
damental workers’ rights protected under the NLRA. Although this
amendment in no way impacted the right to organize or bargain
collectively, every Committee Democrat present voted against this
commonsense proposal to ensure that workers are made fully
aware of their labor rights.

In order to protect democracy in the workplace, Rep. Phil Roe
(R-TN) offered an amendment replacing the provision of H.R. 2474
that allows card-check union certifications with one requiring that
unions win a majority of votes cast in a secret-ballot election in

82NATIONAL INST. FOR LAB. REL. RES.,, RIGHT T0O WORK STATES BENEFIT FROM FASTER
GROWTH, HIGHER REAL PURCHASING POWER—WINTER 2019 UPDATE (Jan. 11, 2019).

83 See, e.g., Comm. Workers of Am. v. Beck, 487 U.S. 735, 745 (1988) (“Taken as a whole,
[NLRA] §8(a)(3) permits an employer and a union to enter into an agreement requiring all em-
ployees to become union members as a condition of continued employment, but the “member-
ship” that may be so required has been “whittled down to its financial core.”) (citation omitted).
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order to be certified as the exclusive bargaining representative. The
right to a secret-ballot for union certification in no way impacts the
right to organize or bargain collectively. Rather, it simply mini-
mizes the opportunity for union organizers to harass and intimi-
date. Secret ballots are supported by the majority of union house-
holds and Congressional Democrats have fought for secret ballots
for workers in Mexico. Nevertheless, every Committee Democrat
present voted against Rep. Roe’s amendment to ensure secret-bal-
lots for American workers.

In another effort to promote workplace democracy, Rep. Roe of-
fered an amendment to trigger automatic secret-ballot union recer-
tification elections once a union-represented bargaining unit turned
over by at least 50 percent. Currently, once a union is certified, it
never stands for re-election unless workers successfully petition for
a decertification vote. As of 2015, 94 percent of workers rep-
resented by a union had never voted for that union to represent
them, the vast majority having inherited a union that was voted
on years before they began working at the unionized business.84
This amendment in no way impacted the right to organize or bar-
gain collectively, yet every Committee Democrat present voted
against allowing workers to vote on the union that claims to rep-
resent them.

Rep. Roe’s third amendment protected workers’ right to vote on
important workplace decisions affecting their livelihoods by requir-
ing separate secret-ballot majority votes to ratify a collective bar-
gaining agreement or pension plan, or to participate in a multiem-
ployer pension plan. Union leaders negotiate on behalf of a broad
group of workers, but deals they negotiate do not necessarily work
best for each individual worker. Workers should not be pressured,
coerced, or misled into accepting contract terms. This amendment
in no way impacted unions’ right to organize or bargain collectively
as it merely ensured that workers are given the ability to express
their opinions of the terms negotiated for them. Every Committee
Democrat present voted against giving workers a stronger voice in
the workplace.

In order to discourage unions from using illegal foreign labor to
expand their reach into American workplaces, Rep. Jim Banks (R—
IN) offered an amendment requiring that any showing of interest
submitted by a union on behalf of a worker be accompanied by
proof that the worker is legally authorized to be employed in the
United States. Illegal aliens should not be working at American
companies and should not be able to decide whether other, legal
workers are forced to pay hundreds of dollars a year from their
paychecks to a labor union. This amendment in no way impacted
the right to organize or bargain collectively yet every Committee
Democrat present voted against the proposal to verify the legal sta-
tus of workers that unions are attempting to organize.

Rep. Dusty Johnson (R—SD) offered an amendment to allow em-
ployers to reward employees with performance-based raises, bo-
nuses, and other compensation that exceeds the terms of their col-
lective bargaining agreement. This amendment merely ensured
that a collective bargaining agreement serves as a floor rather than

84 SHERK, supra note 3.
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a ceiling, allowing employees to be rewarded for excellent work. Al-
though the amendment would not have allowed employees to by-
pass the collective bargaining process nor impacted the right to or-
ganize or bargain collectively, every Committee Democrat present
voted against allowing workers to earn more money than their
union permits.

H.R. 2474 requires employers to give unions reams of workers’
personal information but shockingly contains no restrictions on
how unions can use that information nor any protections from hav-
ing that information fall into the wrong hands. In an attempt to
protect employee privacy, Rep. Dan Meuser (R—-PA) offered an
amendment making it an unfair labor practice for a union to fail
to protect the personal information of an employee turned over to
the union during an organizing drive, to use that information for
any reason other than a representation proceeding, or to use it
after the conclusion of the representation proceeding. This amend-
ment in no way impacted the right to organize or bargain collec-
tively as it merely ensures that unions have a legal incentive to
protect workers’ private, personal information. Regardless, every
Committee Democrat present voted against this amendment to pro-
tect employee privacy.

In order to protect small business employees from being sub-
jected to undeserved and disruptive union harassment, Rep. Wil-
liam Timmons (R—SC) offered an amendment striking H.R. 2474’s
legalization of secondary boycotts and adding a provision creating
a private right of action for employees of employers who face a sec-
ondary boycott, allowing them to sue for actual damages and a civil
penalty of $500 per day. H.R. 2474 allows unions to boycott and
picket employers they are not even seeking to organize, simply be-
cause that company does business with an employer the union is
seeking to organize which radically expands the scope and eco-
nomic pain of union harassment to include employees who have
nothing to do with the union. This amendment merely helped em-
ployees at third-party businesses to be free to work and earn a liv-
ing without being subjected to union harassment and in no way im-
pacted the right to organize or bargain collectively yet every Com-
mittee Democrat present voted against this commonsense worker
protection amendment.

Rep. James Comer (R-KY) offered an amendment to protect
third-party employers and employees from union harassment by
striking the provision of H.R. 2474 that legalizes secondary boy-
cotts. Rep. Comer’s amendment simply maintained the status quo
that has existed for more than 70 years, in which a union cannot
strike or boycott against a business it is not actively negotiating
with or attempting to organize. Although the existing ban on sec-
ondary boycotts minimizes the economic and reputational damage
of union harassment on uninvolved third parties and seeks to en-
sure labor peace, every Committee Democrat present voted against
this amendment.

In the interest of protecting employers’ ability to serve their cus-
tomers, Rep. Fred Keller (R-PA) offered an amendment striking
the provision of H.R. 2474 that bans employers from permanently
replacing striking workers and that legalizes intermittent strikes
by unions. This amendment preserved current law in which work-
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ers are allowed to engage in genuine strikes so long as the strikes
are not part of a plan or pattern intended to maximize uncertainty
and disruption. Moreover, it maintains the status quo, upheld by
the Supreme Court 80 years ago, that employers are allowed to re-
place striking workers permanently in order to keep their business
running.85 This amendment in no way impacted the right to orga-
nize or bargain collectively yet every Committee Democrat present
voted against this amendment in order to allow unions to inflict
widespread economic pain and disruption.

Rep. Elise Stefanik (R-NY) offered an amendment to preserve
workers’ ability to benefit from the flexibility of independent-con-
tractor status by striking the flawed and biased ABC test from
H.R. 2474. Although millions of American workers prefer inde-
pendent-contractor status because of the entrepreneurialism,
choice, and scheduling flexibility that it allows, the ABC test dra-
matically expands the definition of “employee,” significantly nar-
rowing independent-contractor status. Independent-contractor sta-
tus allows small businesses to subcontract specialized tasks and
has created unique innovations such as the sharing economy, but
in an effort to minimize independent-contractor status and subject
more workers to unionization, every Committee Democrat present
voted against this amendment.

Rep. Steve Watkins (R-KS) offered an amendment to protect
workers from being forced into risky and unreliable multiemployer
pension plans against their will by prohibiting mandatory arbitra-
tion agreements that include multiemployer pension participation.
Multiemployer pension plans are woefully underfunded by $638 bil-
lion, placing workers at risk of relying on retirement funds that
may not be available when workers need them. H.R. 2474 allows
an unelected panel of arbitrators to determine a binding two-year
contract for workers, which may include participation in a multi-
employer pension plan, without those workers ever voting to ap-
prove or reject the terms of the contract. Third-party arbitrators
should not be able to force workers into retirement plans that may
not be there for them when they retire. Regardless, every Com-
mittee Democrat present voted against this amendment to protect
workers from being forced into underfunded and unreliable multi-
employer pension plans.

Rep. Tim Walberg (R—-MI), Ranking Member of the Subcommittee
on Health, Employment, Labor, and Pensions, offered several
amendments to protect workers’ rights. His first amendment struck
the ambush election provision of H.R. 2474 that significantly nar-
rows the time between a union filing an election petition and that
election being held. Ambush elections deprive employers from hav-
ing sufficient opportunity to communicate their perspective to em-
ployees about potential risks of unionization, leaving employees
underinformed before making such a critical decision. Rep.
Walberg’s amendment ensured at least 14 days between the filing
of an election petition and the pre-election hearing taking place,
ensuring ample time for employees to hear both sides before voting
on unionization. This amendment in no way impacted workers’
right to organize or bargain collectively, and it is in their best in-

85See NLRB v. Mackay Radio & Telegraph Co., 304 U.S. 333, 345 (1938).
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terest to be fully informed about the costs and benefits of unioniza-
tion, yet every Committee Democrat present voted against this
amendment.

Rep. Walberg’s second amendment ensured that workers are
fully informed before signing a union authorization card by requir-
ing that the card be accompanied by a written notice specifying
that it will be used to certify the union as the employee’s exclusive
representative; clarifying the employee’s right to opt out of union
membership and to refrain from paying for non-bargaining ex-
penses; and detailing total monthly dues and fees charged by the
union. This amendment in no way amendment in no way impacted
unions’ right to organize or bargain collectively, however every
Committee Democrat present voted against this amendment, op-
posing the effort to ensure workers are fully informed before decid-
ing whether or not to sign an authorization card.

Rep. Walberg’s third amendment encouraged businesses to com-
bat human trafficking in the supply chain by ensuring that actions
taken to do so will not be considered evidence of a joint-employer
relationship. Companies often impose restrictions, requirements,
and protective steps on their supply chains to combat human traf-
ficking but under H.R. 2474, these actions or agreements could
trigger joint employment, subjecting these businesses to additional
union harassment, litigation risk, and threatening the future of
these worthwhile initiatives. This amendment merely ensured that
combatting human trafficking will not subject businesses to addi-
tional liability and union harassment and although it did not im-
pact workers’ right to organize or bargain collectively, every Com-
mittee Democrat present voted against it.

Rep. Bradley Byrne (R-AL) also offered two amendments to pro-
tect businesses from facing legal liability and union harassment for
employees they do not directly control. Rep. Byrne’s first amend-
ment struck H.R. 2474’s “indirect control” joint-employer standard
and replaced it with a requirement that businesses exercise “direct”
and “immediate” control over the essential terms and conditions of
employment in order to be considered joint employers. This clear,
commonsense standard provides immediate certainty for employers
and employees alike, rather than H.R. 2474’s broad, vague stand-
ard that relies on after-the-fact assessments of business decision-
making. Rep. Byrne’s amendment would reduce frivolous, unneces-
sary litigation and union harassment while ensuring that employ-
ees can more fairly organize and bargain collectively with the em-
ployer that actually controls their terms and conditions of employ-
ment, but every Committee Democrat present voted against it.

Rep. Byrne’s second amendment encouraged businesses to pursue
corporate social responsibility (CSR) initiatives by ensuring that
these initiatives, including those that impose requirements on third
parties such as those found in supply chains, are not used as evi-
dence of a joint-employer relationship. As part of CSR initiatives,
corporations encourage business partners to enact beneficial poli-
cies such as higher wages and stronger benefits for their own em-
ployees. Under H.R. 2474’s definition of joint employment, corpora-
tions could be considered employers of their business partner’s em-
ployees simply because of their CSR initiatives, discouraging or
preventing them from implementing these guidelines that often
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benefit workers. Even though Rep. Byrne’s amendment would ben-
efit workers by ensuring that businesses are not subject to union
harassment and litigation because of CSR initiatives, every Com-
mittee Democrat present voted against it.

Rep. Lloyd Smucker (R-PA) offered several amendments to en-
sure fairness under the law and to protect worker’s rights. His first
amendment equally applied H.R. 2474’s civil penalties and punitive
damage assessments for employer unfair labor practices to union
unfair labor practices. H.R. 2474 departs from the longstanding in-
tent of the NLRA by punishing rather than remedying wrongdoing
and if Congress is to endorse this radical change, then it should do
so equally, regardless of whether the labor law violation is com-
mitted by an employer or a labor organization. Although this
amendment merely ensured equality under the law and without
impacting the right of employees to organize or bargain collectively,
every Committee Democrat present voted against this amendment.

Rep. Smucker’s second amendment protected workers by making
it an unfair labor practice for a union to take any action that seeks
to keep a union member from working or that punishes a union
member for working during a labor dispute. Currently, unions can
fine or punish union members who choose to earn a living for their
families rather than participate in a union strike. Union members,
just like non-members, should be free to earn a living rather than
forced to picket against their will. This amendment would have
merely protected workers from being punished for choosing to work
without impacting workers’ right to organize or bargain collec-
tively, yet every Committee Democrat present voted against this
amendment.

Rep. Smucker’s third amendment protected workers from being
forced to fund political speech against their will by requiring
unions to receive express consent before using a worker’s union
dues for purposes other than collective bargaining. Rather than
being forced to endure a lengthy and confusing process to keep
from funding speech with which they disagree, in 2018, the Su-
preme Court upheld this fundamental protection for public employ-
ees and private sector workers deserve the same right.86 While this
amendment would in no way diminish unions’ freedom to engage
in the political process or spend dues to fund causes and candidates
they support, nor would it impact the right to organize or bargain
collectively, every Committee Democrat present voted against al-
lowing workers to control how their own hard-earned union dues
are spent.

In another attempt to preserve equal protection under the law,
Rep. Brett Guthrie (R-KY) offered an amendment striking the pro-
vision in H.R. 2474 that eliminates employers’ standing before the
NLRB regarding questions of union representation. Currently, both
the union and the employer present their case before the Board re-
garding questions pertaining to union organizing, but H.R. 2474
provides that only the union is able to make its case before the
Board on questions such as the makeup of the bargaining unit,
which workers are supervisors rather than employees subject to
union organizing, and more. This one-sided provision undermines

86 See Janus v. Am. Fed'n of State, County, & Mun. Emp., Council 31, 138 S. Ct. 2448 (2018).
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an employer’s right to petition the government and deprives the
Board of an important source of information. As it merely ensured
that employers are able to make their case to the federal govern-
ment throughout that process, Rep. Guthrie’s amendment would in
no way impact the right to organize and bargain collectively, but
rather than uphold equal protection under the law, every Com-
mittee Democrat present voted against this amendment.

Rep. Mark Walker (R-NC) offered an amendment stripping the
Obama DOL’s Persuader Rule from H.R. 2474, to help protect em-
ployers’ freedom of speech and ensure that employers and attor-
neys are not forced to disclose to the federal government arrange-
ments that do not involve any direct communication to the employ-
ees. These arrangements are subject to the attorney-client privi-
lege, which is why the American Bar Association opposed the
Obama Persuader Rule. Regrettably this commonsense amendment
to defend employers’ freedom of speech and the attorney-client
privilege was voted down by every Committee Democrat present.

Rep. Russ Fulcher (R-ID) offered an amendment with two provi-
sions to protect workers’ voting rights. The first sought to codify a
“vote-and-impound” procedure for union decertification elections
when the union has levied an unfair labor practice charge against
the employer for interference, so that the election is not delayed or
prevented by frivolous charges. Under vote-and-impound, the votes
are cast and impounded while the charge is resolved. If the charge
is upheld, the Board conducts a revote, but if the charges are dis-
missed, the votes are counted, and the results stand. The second
provision in the Fulcher amendment allowed workers a 45-day win-
dow to petition for an election in the event of an employer’s vol-
untary recognition of a union. Currently, upon voluntary recogni-
tion, a union can be certified as the employees’ exclusive bar-
gaining representative without ever winning a secret ballot elec-
tion. This amendment would in no way diminish the right to orga-
nize or bargain collectively as it merely ensured that workers are
able to vote on the union seeking to represent them. Rather than
uphold fundamental workplace democracy, every Committee Demo-
crat present voted against this amendment.

Rep. Virginia Foxx (R-NC), Ranking Member of the Committee,
offered five amendments to protect the rights of employees and a
sixth amendment to rename the bill with a more accurate title.
Rep. Foxx’s first amendment revoked the exclusive bargaining sta-
tus of a union that engaged in or encouraged acts of violence. The
amendment also prevented the NLRB from reinstating employees
who are fired for engaging in violence. Currently, because of a loop-
hole in the Hobbs Act, unions can commit acts of violence without
federal criminal repercussion so long as those acts are in pursuit
of “legitimate” labor ends.87 Rep. Foxx’s amendment ensured that
unions are punished for acts of violence regardless of their end
goals and that employers, employees, and customers are not forced
to employ, work, or do business with former employees who may
pose a continuing threat of violence in the workplace. Rather than
supporting an important effort to combat workplace violence, every
Committee Democrat present voted against this amendment.

87 United States v. Enmons, 410 U.S. 396 (1973).
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H.R. 2474 requires a massive invasion of employee privacy, po-
tentially exposes the information to hackers and unauthorized
third parties, and subjects employees to harassment and intimida-
tion from union organizers coming and going from work, at home,
and in public. Rep. Foxx’s second amendment protected employee
privacy by striking the provision of H.R. 2474 requiring employers
to turn over reams of employees’ personal information to union or-
ganizers, in searchable electronic format, without employees having
any say in the matter instead specifying that employees can select
the one form of contact information they wish to share with a
union. While it in no way impacted the right to organize and bar-
gain collectively, every Committee Democrat present voted against
this amendment to protect worker privacy.

Rep. Foxx’s third amendment protected union members’ private
health insurance plans from a government takeover of health care,
as House Democrats have proposed in H.R. 1384, the Medicare for
All Act of 2019. This Medicare-for-All bill, which a majority of
House Democrats have cosponsored, forces every American into a
government-run health insurance plan, thereby eliminating gen-
erous union-negotiated private health plans which is why Rep.
Foxx’s amendment codified health insurance as a mandatory sub-
ject of collective bargaining notwithstanding any other legislation,
protecting private union health plans from Medicare-for-All. Rather
than protect unions’ right to negotiate private health insurance
plans for its members, all Committee Democrats present expressed
their support for Medicare-for-All by voting to reject this amend-
ment and allowing union workers to be forced into a government-
run health plan.

Rep. Foxx’s fourth amendment sought to protect workers’ right
to decide their own employment contract by striking the section of
H.R. 2474 stating that in the event of a first-contract bargaining
impasse, following mediation, a panel of arbitrators determines a
binding two-year collective bargaining agreement. In so doing, H.R.
2474 empowers a third-party panel with determining a collective
bargaining agreement with substantial implications for workers’
livelihoods without workers ever having the opportunity to vote to
accept or reject the terms. Depriving employers and employees
alike the opportunity to determine the terms of their first contract
short circuits the bargaining process, undermines freedom of con-
tract and risks subjecting employers to costs they cannot afford and
employees to undesirable employment terms. Although Rep. Foxx’s
amendment ensured that employers and employees alike can deter-
mine the terms of a collective bargaining agreement for themselves,
every Committee Democrat present voted against this amendment
rather than allow workers to keep control of their own wages and
benefits.

Rep. Foxx’s fifth amendment allowed workers to hold their
unions accountable by providing greater financial transparency in
union spending by codifying union reporting requirements under
the LMRDA that were rescinded by the Obama administration and
allowing workers to see with greater detail how their union dues
are being spent to more easily uncover potential conflicts of inter-
est within union leadership. These transparency measures would
reduce the risk of union corruption and help ensure that unions are
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meeting the needs of their members. Instead of giving workers
more information about how their hard-earned dues are spent,
every Committee Democrat present voted to protect union leaders
from accountability by voting against this amendment.

Finally, Rep. Foxx’s sixth amendment renamed H.R. 2474 the
“Socialist Solutions for Labor Unions Act,” to more accurately re-
flect the true purpose and consequence of the bill. By voice vote,
Committee Democrats rejected this amendment to more accurately
title the bill.

CONCLUSION

H.R. 2474 attempts the most radical rewrite of federal labor law
in more than 80 years. This misguided, disturbing, and reckless
legislation disrupts decades of precedent that has promoted labor
peace by striking a reasonable and appropriate legal balance be-
tween labor and management. At the expense of worker rights and
economic freedom, H.R. 2474 is structured to bail out the failing
labor union business model that is being widely rejected by Amer-
ican workers in the modern economy. If labor unions would adapt
to the needs of a 21st century workforce and dedicate more atten-
tion and resources to organizing and representing workers, then
they would not need to demand that their political allies in Con-
gress enact socialist solutions like H.R. 2474. Rather than adjust
their model and improve transparency and accountability to better
serve workers, union leaders are seeking to enact radical legisla-
tion that returns America to the chaotic and adversarial labor re-
gime of the 1930s. H.R. 2474 is a win for union leaders but a loss
for workers, employers, and America’s economy and global competi-
tiveness.

Under H.R. 2474, millions of workers who do not wish to be clas-
sified as traditional employees, let alone represented by a union,
lose freedom and flexibility and are subject to union organizing.
Their private, personal information would be shared with a union
against their will and potentially exposed to hackers and other
third parties, while being subjected to harassment and intimidation
. A union would not be subject to accountability for misusing work-
ers’ private, personal information or allowing it to fall into the
wrong hands. In addition, a union could be certified as the workers’
exclusive representative, banning workers from representing them-
selves at work, without ever voting for that union or the union ever
winning a fair secret ballot election. If an election were to be held,
then it could happen in as few as 11 days, without employers ever
given an equal opportunity to communicate their perspective to the
workers or to the NLRB, and ballots could be cast electronically or
by mail, subject to fraud or tampering. Virtually any contact that
the employer has with an attorney about the organizing effort
would be disclosed to the federal government.

Once a union is certified, workers would be forced to pay hun-
dreds of dollars per year in union dues, even if they do not want
or need union representation, and the union could use those dues
to support political causes and candidates the workers oppose, such
as Medicare-for-All that would eliminate private health insurance
for workers and their families. The union would bargain on work-
ers’ behalf, but in the event of an impasse, a third-party panel
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would impose a binding contract on the workers and the employer
without allowing either party any say in the matter. Throughout
that bargaining process, the union could harass, boycott, and picket
countless other businesses in the workers’ community and beyond.
In the event of an unintentional or minor violation of complicated
federal labor law, the employer and the business owner could both
be hit with fines as high as $100,000, and these legal missteps are
made more likely because employers would be forced to disclose
private arrangements with attorneys to the federal government.
Coupled with damage assessments and an arbitration-imposed con-
tract, such an unprecedented penalty would be enough to com-
pletely shut down many small businesses, ultimately depriving
countless employees of their jobs. This is the reality of H.R. 2474,
with every Committee Democrat voting at the markup supporting
the legislation.

H.R. 2474 is not a win for workers, employers or the modern
American economy. It only benefits union bosses, trial lawyers, and
American competitors like China who will benefit from the many
ways this bill makes it much harder to invest in a strong American
workforce. H.R. 2474 is a backwards-looking wish-list of proposals
aimed at leveraging the power of the federal government to foist
labor unions on workers and employers throughout the country.
The bill does nothing to meet the needs of workers, employers, or
the 21st century economy and for these reasons, and those set forth
above, we strongly oppose the enactment of H.R. 2474 as reported
by the Committee on Education and Labor.

VIRGINIA FOxXX, Ranking
Member.

DaviD P. Rog, M.D.

GLENN “GT” THOMPSON.

TiMm WALBERG.

BRETT GUTHRIE.
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