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MARIJUANA OPPORTUNITY REINVESTMENT AND
EXPUNGEMENT ACT OF 2019

NOVEMBER 27, 2020.—Ordered to be printed

Mr. NADLER, from the Committee on the Judiciary,
submitted the following

REPORT
together with

MINORITY VIEWS

[To accompany H.R. 3884]

The Committee on the Judiciary, to whom was referred the bill
(H.R. 3884) to decriminalize and deschedule cannabis, to provide
for reinvestment in certain persons adversely impacted by the War
on Drugs, to provide for expungement of certain cannabis offenses,
and for other purposes, having considered the same, reports favor-
ably thereon with an amendment and recommends that the bill as
amended do pass.
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The amendment is as follows:
Strike all after the enacting clause and insert the following:

SECTION 1. SHORT TITLE.

This Act may be cited as the “Marijuana Opportunity Reinvestment and
Expungement Act of 2019” or the “MORE Act of 2019”.

SEC. 2. FINDINGS.

The Congress finds as follows:

(1) The communities that have been most harmed by cannabis prohibition are
benefiting the least from the legal marijuana marketplace.

(2) A legacy of racial and ethnic injustices, compounded by the dispropor-
tionate collateral consequences of 80 years of cannabis prohibition enforcement,
now limits participation in the industry.

(3) 33 States, the District of Columbia, Puerto Rico, and Guam have adopted
laws allowing legal access to cannabis, and 11 States, the District of Columbia,
and the Commonwealth of the Northern Mariana Islands have adopted laws le-
galizing cannabis for adult recreational use.

(4) A total of 47 States have reformed their laws pertaining to cannabis de-
spite the Schedule I status of marijuana and its Federal criminalization.

(5) Legal cannabis sales totaled $9.5 billion in 2017 and are projected to reach
$23 billion by 2022.

(6) According to the American Civil Liberties Union (ACLU), enforcing can-
nabis prohibition laws costs taxpayers approximately $3.6 billion a year.

(7) The continued enforcement of cannabis prohibition laws results in over
600,000 arrests annually, disproportionately impacting people of color who are
almost 4 times more likely to be arrested for cannabis possession than their
White counterparts, despite equal rates of use across populations.

(8) People of color have been historically targeted by discriminatory sen-
tencing practices resulting in Black men receiving drug sentences that are 13.1
percent longer than sentences imposed for White men and Latinos being nearly
6.5 times more likely to receive a Federal sentence for cannabis possession than
non-Hispanic Whites.

(9) In 2013, simple cannabis possession was the fourth most common cause
of deportation for any offense and the most common cause of deportation for
drug law violations.

(10) Fewer than one-fifth of cannabis business owners identify as minorities
and only approximately 4 percent are black.

(11) Applicants for cannabis licenses are limited by numerous laws, regula-
tions, and exorbitant permit applications, licensing fees, and costs in these
States, which can require more than $700,000.

(12) Historically disproportionate arrest and conviction rates make it particu-
larly difficult for people of color to enter the legal cannabis marketplace, as
most States bar these individuals from participating.

(13) Federal law severely limits access to loans and capital for cannabis busi-
nesses, disproportionately impacting minority small business owners.

(14) Some States and municipalities have taken proactive steps to mitigate
inequalities in the legal cannabis marketplace and ensure equal participation
in the industry.

SEC. 3. DECRIMINALIZATION OF CANNABIS.
(a) CANNABIS REMOVED FROM SCHEDULE OF CONTROLLED SUBSTANCES.—

(1) REMOVAL IN STATUTE.—Subsection (¢) of schedule I of section 202(c) of the
Controlled Substances Act (21 U.S.C. 812) is amended—

(A) by striking “(10) Marihuana.”; and

B) by striking “(17)  Tetrahydrocannabinols, except  for
tetrahydrocannabinols in hemp (as defined in section 297A of the Agricul-
tural Marketing Act of 1946).”.

(2) REMOVAL FROM SCHEDULE.—Not later than 180 days after the date of the
enactment of this Act, the Attorney General shall finalize a rulemaking under
section 201(a)(2) removing marihuana and tetrahydrocannabinols from the
schedules of controlled substances. Marihuana and tetrahydrocannabinols shall
each be deemed to be a drug or other substance that does not meet the require-
ments for inclusion in any schedule. A rulemaking under this paragraph shall
be considered to have taken effect as of the date of enactment of this Act for
purposes of any offense committed, case pending, conviction entered, and, in the
case of a juvenile, any offense committed, case pending, and adjudication of ju-
venile delinquency entered before, on, or after the date of enactment of this Act.
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(b) CONFORMING AMENDMENTS TO CONTROLLED SUBSTANCES ACT.—The Controlled
Substances Act (21 U.S.C. 801 et seq.) is amended—
(1) in section 102(44) (21 U.S.C. 802(44)), by striking “marihuana,”;
(2) in section 401(b) (21 U.S.C. 841(b))—
(A) in paragraph (1)—
(i) in subparagraph (A)—
(I) in clause (vi), by inserting “or” after the semicolon;
(II) by striking clause (vii); and
(ITI) by redesignating clause (viii) as clause (vii);
(ii) in subparagraph (B)—
(I) in clause (vi), by inserting “or” after the semicolon;
(IT) by striking clause (vii); and
(III) by redesignating clause (viii) as clause (vii);
(ii1) in subparagraph (C), in the first sentence, by striking “subpara-
graphs (A), (B), and (D)” and inserting “subparagraphs (A) and (B)”;
(iv) by striking subparagraph (D);
(v) by redesignating subparagraph (E) as subparagraph (D); and
(vi) in subparagraph (D)(i), as so redesignated, by striking “subpara-
graphs (C) and (D)” and inserting “subparagraph (C)”;
(B) by striking paragraph (4); and
(C) by redesignating paragraphs (5), (6), and (7) as paragraphs (4), (5),
and (6), respectively;
(8) in section 402(c)(2)(B) (21 U.S.C. 842(c)(2)(B)), by striking “, marihuana,”;
(4) in section 403(d)(1) (21 U.S.C. 843(d)(1)), by striking “, marihuana,”;
(5) in section 418(a) (21 U.S.C. 859(a)), by striking the last sentence;
(6) in section 419(a) (21 U.S.C. 860(a)), by striking the last sentence;
(7) in section 422(d) (21 U.S.C. 863(d))—
(A) in the matter preceding paragraph (1), by striking “marijuana,”; and
(B) in paragraph (5), by striking “, such as a marihuana cigarette,”; and
(8) in section 516(d) (21 U.S.C. 886(d)), by striking “section 401(b)(6)” each
place the term appears and inserting “section 401(b)(5)”.
(¢) OTHER CONFORMING AMENDMENTS.—
(1) NATIONAL FOREST SYSTEM DRUG CONTROL ACT OF 1986.—The National For-
est System Drug Control Act of 1986 (16 U.S.C. 559b et seq.) is amended—
(A) in section 15002(a) (16 U.S.C. 559b(a)) by striking “marijuana and
other”;
(B) in section 15003(2) (16 U.S.C. 559¢(2)) by striking “marijuana and
other”; and
(C) in section 15004(2) (16 U.S.C. 559d(2)) by striking “marijuana and
other”.
(2) INTERCEPTION OF COMMUNICATIONS.—Section 2516 of title 18, United
States Code, is amended—
(A) in subsection (1)(e), by striking “marihuana,”; and
(B) in subsection (2) by striking “marihuana”.

(d) RETROACTIVITY.—The amendments made by this section to the Controlled Sub-
stances Act (21 U.S.C. 801 et seq.) are retroactive and shall apply to any offense
committed, case pending, conviction entered, and, in the case of a juvenile, any of-
fense committed, case pending, or adjudication of juvenile delinquency entered be-
fore, on, or after the date of enactment of this Act.

SEC. 4. DEMOGRAPHIC DATA OF CANNABIS BUSINESS OWNERS AND EMPLOYEES.

(a) IN GENERAL.—The Bureau of Labor Statistics shall regularly compile, main-
tain, and make public data on the demographics of—
(1) individuals who are business owners in the cannabis industry; and
(2) individuals who are employed in the cannabis industry.
(b) DEMOGRAPHIC DATA.—The data collected under subsection (a) shall include
data regarding—
(1) age;
(2) certifications and licenses;
(3) disability status;
(4) educational attainment;
(5) family and marital status;
(6) nativity;
(7) race and Hispanic ethnicity;
(8) school enrollment;
(9) veteran status; and
(10) sex.
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(c) CONFIDENTIALITY.—The name, address, and other identifying information of in-
dividuals employed in the cannabis industry shall be kept confidential by the Bu-
reau and not be made available to the public.

(d) DEFINITIONS.—In this section:

(1) CANNABIS.—The term “cannabis” means either marijuana or cannabis as
defined under the State law authorizing the sale or use of cannabis in which
the individual or entity is located.

(2) CANNABIS INDUSTRY.—The term “cannabis industry” means an individual
or entity that is licensed or permitted under a State or local law to engage in
commercial cannabis-related activity.

(3) OWNER.—The term “owner” means an individual or entity that is defined
as an owner under the State or local law where the individual or business is
licensed or permitted.

SEC. 5. CREATION OF OPPORTUNITY TRUST FUND AND IMPOSITION OF TAX ON CANNABIS
PRODUCTS.
(a) TRUST FUND.—
(1) ESTABLISHMENT.—Subchapter A of chapter 98 of the Internal Revenue
Code of 1986 is amended by adding at the end the following new section:

“SEC. 9512. OPPORTUNITY TRUST FUND.

“(a) CREATION OF TRUST FUND.—There is established in the Treasury of the
United States a trust fund to be known as the ‘Opportunity Trust Fund’ (referred
to in this section as the ‘Trust Fund’), consisting of such amounts as may be appro-
priated or credited to such fund as provided in this section or section 9602(b).

“(b) TRANSFERS TO TRUST FUND.—There are hereby appropriated to the Trust
Fund amounts equivalent to the net revenues received in the Treasury from the tax
imposed by section 5701(h).

“(c) EXPENDITURES.—Amounts in the Trust Fund shall be available, without fur-
ther appropriation, only as follows:

“(1) 50 percent to the Attorney General to carry out section 3052(a) of part
0O of the Omnibus Crime Control and Safe Streets Act of 1968.

“(2) 10 percent to the Attorney General to carry out section 3052(b) of part
0O of the Omnibus Crime Control and Safe Streets Act of 1968.

“(3) 20 percent to the Administrator of the Small Business Administration to
carry out section 6(b)(1) of the Marijuana Opportunity Reinvestment and
Expungement Act of 2019.

“(4) 20 percent to the Administrator of the Small Business Administration to
carry out section 6(b)(2) of the Marijuana Opportunity Reinvestment and
Expungement Act of 2019.”.

(2) CLERICAL AMENDMENT.—The table of sections for subchapter A of chapter
98 of such Code is amended by adding at the end the following new item:

“Sec. 9512. Opportunity trust fund.”.

(b) IMPOSITION OF TAX.—

(1) IN GENERAL.—Section 5701 of the Internal Revenue Code of 1986 is
amended by redesignating subsection (h) as subsection (i) and by inserting after
subsection (g) the following new subsection:

“(h) CANNABIS PRODUCTS.—On cannabis products, manufactured in or imported
into the United States, there shall be imposed a tax equal to 5 percent of the price
for which sold.”.

(2) CANNABIS PRODUCT DEFINED.—Section 5702 of such Code is amended by
adding at the end the following new subsection:

“(q) CANNABIS PRODUCT.—

“(1) IN GENERAL.—Except as provided in paragraph (2), the term ‘cannabis
product’ means any cannabis or any article which contains cannabis or any de-
rivative thereof.

“(2) EXCEPTION.—The term ‘cannabis product’ shall not include any medicine
or drug that is a prescribed drug (as such term is defined in section 213(d)(3)).

“(3) CANNABIS.—The term ‘cannabis’—

“(A) means all parts of the plant Cannabis sativa L., whether growing or
not; the seeds thereof; the resin extracted from any part of such plant; and
every compound, manufacture, salt, derivative, mixture, or preparation of
such plant, its seeds or resin; and

“(B) does not include—

“(i) hemp, as defined in section 297A of the Agricultural Marketing
Act of 1946; or

“(i1) the mature stalks of such plant, fiber produced from such stalks,
oil or cake made from the seeds of such plant, any other compound,
manufacture, salt, derivative, mixture, or preparation of such mature
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stalks (except the resin extracted therefrom), fiber, oil, or cake, or the
sterilized seed of such plant which is incapable of germination.”.

(3) CANNABIS PRODUCTS TREATED AS TOBACCO PRODUCTS.—Section 5702(c) of
such Code is amended by striking “and roll-your-own tobacco” and inserting
“roll-your-own tobacco, and cannabis products”.

(4) MANUFACTURER OF CANNABIS PRODUCTS TREATED AS MANUFACTURER OF
TOBACCO PRODUCTS.—Section 5702 of such Code is amended by adding at the
end the following new subsection:

“(r) MANUFACTURER OF CANNABIS PrRODUCTS.—

“(1) IN GENERAL.—Any person who plants, cultivates, harvests, produces,
manufactures, compounds, converts, processes, prepares, or packages any can-
nabis product shall be treated as a manufacturer of cannabis products (and as
manufacturing such cannabis product).

“(2) EXCEPTION.—Paragraph (1) shall not apply with respect to any cannabis
product which is for such person’s own personal consumption or use.

“(3) APPLICATION OF RULES RELATED TO MANUFACTURERS OF TOBACCO PROD-
UCTS.—Any reference to a manufacturer of tobacco products, or to manufac-
turing tobacco products, shall be treated as including a reference to a manufac-
turelr of cannabis products, or to manufacturing cannabis products, respec-
tively.”.

(5) APPLICATION OF CERTAIN RULES FOR DETERMINING PRICE.—Section 5702(1)
of such Code is amended—

(A) by striking “section 5701(a)(2)” and inserting “subsections (a)(2) and
(h) of section 5701”; and

(B) by inserting “AND CANNABIS PRODUCTS” after “CIGARS” in the heading
thereof.

(6) CONFORMING AMENDMENT.—Section 5702(j) of such Code is amended by
adding at the end the following new sentence: “In the case of a cannabis prod-
uct, the previous sentence shall be applied by substituting ‘from a facility of a
manufacturer required to file a bond under section 5711’ for ‘from the factory
or from internal revenue bond under section 5704".”.

(c) EFFECTIVE DATE.—

(1) IN GENERAL.—Except as otherwise provided in this subsection, the amend-
ments made by this section shall apply to articles manufactured or imported in
calendar quarters beginning more than one year after the date of the enactment
of this Act.

(2) TRUST FUND.—The amendments made by subsection (a) shall take effect
on the date of the enactment of this Act.

SEC. 6. OPPORTUNITY TRUST FUND PROGRAMS.

(a) CANNABIS JUSTICE OFFICE; COMMUNITY REINVESTMENT GRANT PROGRAM.—
(1) CANNABIS JUSTICE OFFICE.—Part A of title I of the Omnibus Crime Control
and Safe Streets Act of 1968 (34 U.S.C. 10101 et seq.) is amended by inserting
after section 109 the following:

“SEC. 110. CANNABIS JUSTICE OFFICE.

“(a) ESTABLISHMENT.—There is established within the Office of Justice Programs
a Cannabis Justice Office.

“(b) DIRECTOR.—The Cannabis Justice Office shall be headed by a Director who
shall be appointed by the Assistant Attorney General for the Office of Justice Pro-
grams. The Director shall report to the Assistant Attorney General for the Office
of Justice Programs. The Director shall award grants and may enter into compacts,
cooperative agreements, and contracts on behalf of the Cannabis Justice Office. The
Director may not engage in any employment other than that of serving as the Direc-
tor, nor may the Director hold any office in, or act in any capacity for, any organiza-
tion, agency, or institution with which the Office makes any contract or other ar-
rangement.

“(c) EMPLOYEES.—

“(1) IN GENERAL.—The Director shall employ as many full-time employees as
are needed to carry out the duties and functions of the Cannabis Justice Office
under subsection (d). Such employees shall be exclusively assigned to the Can-
nabis Justice Office.

“(2) INITIAL HIRES.—Not later than 6 months after the date of enactment of
this section, the Director shall—

“(A) hire no less than one-third of the total number of employees of the
Cannabis Justice Office; and

“(B) no more than one-half of the employees assigned to the Cannabis
Justice Office by term appointment that may after 2 years be converted to
career appointment.
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“(3) LEGAL COUNSEL.—At least one employee hired for the Cannabis Justice
Office shall serve as legal counsel to the Director and shall provide counsel to
the Cannabis Justice Office.

“(d) DuTIES AND FUNCTIONS.—The Cannabis Justice Office is authorized to—

“(1) administer the Community Reinvestment Grant Program; and

“(2) perform such other functions as the Assistant Attorney General for the
Office of Justice Programs may delegate, that are consistent with the statutory
obligations of this section.”.

(2) COMMUNITY REINVESTMENT GRANT PROGRAM.—Title I of the Omnibus
Crime Control and Safe Streets Act of 1968 (34 U.S.C. et seq.) is amended by
adding at the end the following:

“PART OO—COMMUNITY REINVESTMENT GRANT
PROGRAM

“SEC. 3052. AUTHORIZATION.

“(a) IN GENERAL.—The Director of the Cannabis Justice Office shall establish and
carry out a grant program, known as the ‘Community Reinvestment Grant Pro-
gram’, to provide eligible entities with funds to administer services for individuals
most adversely impacted by the War on Drugs, including—

“(1) job training;

“(2) reentry services;

“(3) legal aid for civil and criminal cases, including expungement of cannabis
convictions;

“(4) literacy programs;

“(5) youth recreation or mentoring programs;

“(6) health education programs; and

“(7) services to address any collateral consequences that individuals or com-
munities face as a result of the War on Drugs.

“(b) SUBSTANCE USE TREATMENT SERVICES.—The Community Reinvestment Grant
Program established in subsection (a) shall provide eligible entities with funds to
administer substance use treatment services for individuals most adversely im-
pacted by the War on Drugs.

“SEC. 3053. FUNDING FROM OPPORTUNITY TRUST FUND.

“The Director shall carry out the program under this part using funds made avail-
able under section 9512(c)(1) and (2) of the Internal Revenue Code.

“SEC. 3054. DEFINITIONS.

“In this part:

“(1) The term ‘cannabis conviction’ means a conviction, or adjudication of juve-
nile delinquency, for a cannabis offense (as such term is defined in section 13
of the Marijuana Opportunity Reinvestment and Expungement Act of 2019).

“(2) The term ‘substance use treatment’ means an evidence-based, profes-
sionally directed, deliberate, and planned regimen including evaluation, obser-
vation, medical monitoring, harm reduction, and rehabilitative services and
interventions such as pharmacotherapy, mental health services, and individual
and group counseling, on an inpatient or outpatient basis, to help patients with
substance use disorder reach remission and maintain recovery.

“(3) The term ‘eligible entity’ means a nonprofit organization, as defined in
section 501(c)(3) of the Internal Revenue Code, that is representative of a com-
munity or a significant segment of a community with experience in providing
relevant services to individuals most adversely impacted by the War on Drugs
in that community.

“(4) The term ‘individuals most adversely impacted by the War on Drugs’ has
the meaning given that term in section 6 of the Marijuana Opportunity Rein-
vestment and Expungement Act of 2019.”.

(b) CANNABIS OPPORTUNITY PROGRAM; EQUITABLE LICENSING GRANT PROGRAM.—

(1) CANNABIS OPPORTUNITY PROGRAM.—The Administrator of the Small Busi-
ness Administration shall establish and carry out a program, to be known as
the “Cannabis Opportunity Program” to provide any eligible State or locality
funds to make loans under section 7(m) of the Small Business Act (15 U.S.C.
363(m)) to assist small business concerns owned and controlled by socially and
economically disadvantaged individuals, as defined in section 8(d)(3)(C) of the
Small Business Act (15 U.S.C. 637(d)(3)(C)) that operate in the cannabis indus-
try.

(2) EQUITABLE LICENSING GRANT PROGRAM.—The Administrator of the Small
Business Administration shall establish and carry out a grant program, to be
known as the “Equitable Licensing Grant Program”, to provide any eligible
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State of locality funds to develop and implement equitable cannabis licensing
programs that minimize barriers to cannabis licensing and employment for indi-
viduals most adversely impacted by the War on Drugs, provided that each
grantee includes in its cannabis licensing program at least four of the following:

(A) A waiver of cannabis license application fees for individuals who have
had an income below 250 percent of the Federal Poverty Level for at least
5 of the past 10 years who are first-time applicants.

(B) A prohibition on the denial of a cannabis license based on a conviction
for a cannabis offense that took place prior to State legalization of cannabis
or the date of enactment of this Act, as appropriate.

(C) A prohibition on criminal conviction restrictions for licensing except
with respect to a conviction related to owning and operating a business.

(D) A prohibition on cannabis license holders engaging in suspicionless
cannabis drug testing of their prospective or current employees, except with
respect to drug testing for safety-sensitive positions, as defined under the
Omnibus Transportation Testing Act of 1991.

(E) The establishment of a cannabis licensing board that is reflective of
the racial, ethnic, economic, and gender composition of the State or locality,
to serve as an oversight body of the equitable licensing program.

(3) DEFINITIONS.—In this subsection:

(A) The term “individual most adversely impacted by the War on Drugs”
means an individual—

(i) who has had an income below 250 percent of the Federal Poverty
Level for at least 5 of the past 10 years; and

(i) has been arrested for or convicted of the sale, possession, use,
manufacture, or cultivation of cannabis or a controlled substance (ex-
cept for a conviction involving distribution to a minor), or whose parent,
siflf)ling, spouse, or child has been arrested for or convicted of such an
offense.

(B) The term “eligible State or locality” means a State or locality that has
taken steps to—

(i) create an automatic process, at no cost to the individual, for the
expungement, destruction, or sealing of criminal records for cannabis
offenses; and

(ii) eliminate violations or other penalties for persons under parole,
probation, pre-trial, or other State or local criminal supervision for a
cannabis offense.

(C) The term “State” means each of the several States, the District of Co-
lumbia, Puerto Rico, any territory or possession of the United States, and
any Indian Tribe (as defined in section 201 of Public Law 90-294 (25 U.S.C.
1301) (commonly known as the “Indian Civil Rights Act of 1968”)).

SEC. 7. AVAILABILITY OF SMALL BUSINESS ADMINISTRATION PROGRAMS AND SERVICES TO
CANNABIS-RELATED LEGITIMATE BUSINESSES AND SERVICE PROVIDERS.

(a) DEFINITIONS RELATING TO CANNABIS-RELATED LEGITIMATE BUSINESSES AND
SERVICE PROVIDERS.—Section 3 of the Small Business Act (15 U.S.C. 632) is amend-
ed by adding at the end the following new subsection:

h“(fg CANNABIS-RELATED LEGITIMATE BUSINESSES AND SERVICE PROVIDERS.—In
this Act:

“(1) CANNABIS.—The term ‘cannabis’—

“(A) means all parts of the plant Cannabis sativa L., whether growing or
not; the seeds thereof; the resin extracted from any part of such plant; and
every compound, manufacture, salt, derivative, mixture, or preparation of
such plant, its seeds or resin; and

“(B) does not include—

“i) hemp, as defined in section 297A of the Agricultural Marketing
Act of 1946; or

“(i1) the mature stalks of such plant, fiber produced from such stalks,
oil or cake made from the seeds of such plant, any other compound,
manufacture, salt, derivative, mixture, or preparation of such mature
stalks (except the resin extracted therefrom), fiber, oil, or cake, or the
sterilized seed of such plant which is incapable of germination.

“(2) CANNABIS-RELATED LEGITIMATE BUSINESS.—The term ‘cannabis-related le-
gitimate business’ means a manufacturer, producer, or any person or company
that is a small business concern and that—

“(A) engages in any activity described in subparagraph (B) pursuant to
a law established by a State or a political subdivision of a State, as deter-
mined by such State or political sub-division; and

“(B) participates in any business or organized activity that involves han-
dling cannabis or cannabis products, including cultivating, producing, man-
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ufacturing, selling, transporting, displaying, dispensing, distributing, or
purchasing cannabis or cannabis products.

“(3) SERVICE PROVIDER.—The term ‘service provider—

“(A) means a business, organization, or other person that—
“@i) sells goods or services to a cannabis-related legitimate business;
or
“(i1) provides any business services, including the sale or lease of real
or any other property, legal or other licensed services, or any other an-
cillary service, relating to cannabis; and
“(B) does not include a business, organization, or other person that par-
ticipates in any business or organized activity that involves handling can-
nabis or cannabis products, including cultivating, producing, manufac-
turing, selling, transporting, displaying, dispensing, distributing, or pur-
chasing cannabis or cannabis products.”.

(b) SMALL BUSINESS DEVELOPMENT CENTERS.—Section 21(c) of the Small Business
Act %115 U.S.C. 648(c)) is amended by adding at the end the following new para-
graph:

“(9) SERVICES FOR CANNABIS-RELATED LEGITIMATE BUSINESSES AND SERVICE
PROVIDERS.—A small business development center may not decline to provide
services to an otherwise eligible small business concern under this section solely
because such concern is a cannabis-related legitimate business or service pro-
vider.”.

(c) WOMEN’s BUSINESS CENTERS.—Section 29 of the Small Business Act (15 U.S.C.
656) is amended by adding at the end the following new subsection:

“(p) SERVICES FOR CANNABIS-RELATED LEGITIMATE BUSINESSES AND SERVICE PRO-
VIDERS.—A women’s business center may not decline to provide services to an other-
wise eligible small business concern under this section solely because such concern
is a cannabis-related legitimate business or service provider.”.

(d) SCORE.—Section 8(b)(1)(B) of the Small Business Act (15 U.S.C. 637(b)(1)(B))
is amended by adding at the end the following new sentence: “The head of the
SCORE program established under this subparagraph may not decline to provide
services to an otherwise eligible small business concern solely because such concern
is a cannabis-related legitimate business or service provider.”.

(e) VETERAN BUSINESS OUTREACH CENTERS.—Section 32 of the Small Business Act
(15 U.S.C. 657b) is amended by adding at the end the following new subsection:

“(h) SERVICES FOR CANNABIS-RELATED LEGITIMATE BUSINESSES AND SERVICE PRrO-
VIDERS.—A Veteran Business Outreach Center may not decline to provide services
to an otherwise eligible small business concern under this section solely because
such concern is a cannabis-related legitimate business or service provider.”.

(f) 7(a) LoanNs.—Section 7(a) of the Small Business Act (15 U.S.C. 636(a)) is
amended by adding at the end the following new paragraph:

“(36) LOANS TO CANNABIS-RELATED LEGITIMATE BUSINESSES AND SERVICE PRO-
VIDERS.—The Administrator may not decline to provide a guarantee for a loan
under this subsection to an otherwise eligible small business concern solely be-
cause such concern is a cannabis-related legitimate business or service pro-
vider.”.

(g) D1SASTER LOANS.—Section 7(b) of the Small Business Act (15 U.S.C. 636(b))
is amended by inserting after paragraph (15) the following new paragraph:

“(16) ASSISTANCE TO CANNABIS-RELATED LEGITIMATE BUSINESSES AND SERVICE
PROVIDERS.—The Administrator may not decline to provide assistance under
this subsection to an otherwise eligible borrower solely because such borrower
is a cannabis-related legitimate business or service provider.”.

(h) MICROLOANS.—Section 7(m) of the Small Business Act (15 U.S.C. 636(m)) is
amended by adding at the end the following new paragraph:

“(14) ASSISTANCE TO CANNABIS-RELATED LEGITIMATE BUSINESSES AND SERVICE
PROVIDERS.—An eligible intermediary may not decline to provide assistance
under this subsection to an otherwise eligible borrower solely because such bor-
rower is a cannabis-related legitimate business or service provider.”.

(i) STATE OR LocAL DEVELOPMENT COMPANY LOANS.—Title V of the Small Busi-
ness Investment Act of 1958 (15 U.S.C. 695 et seq.) is amended by adding at the
end the following new section:

“SEC. 511. LOANS TO CANNABIS-RELATED LEGITIMATE BUSINESSES AND SERVICE PRO-
VIDERS.

“The Administrator may not decline to provide a guarantee for a loan under this
title to an otherwise eligible State or local development company solely because such
State or local development company provides financing to an entity that is a can-
nabis-related legitimate business or service provider (as defined in section 3(ff) of
the Small Business Act).”.
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SEC. 8. NO DISCRIMINATION IN THE PROVISION OF A FEDERAL PUBLIC BENEFIT ON THE
BASIS OF CANNABIS.

(a) IN GENERAL.—No person may be denied any Federal public benefit (as such
term is defined in section 401(c) of the Personal Responsibility and Work Oppor-
tunity Reconciliation Act of 1996 (8 U.S.C. 1611(c))) on the basis of any use or pos-
session of cannabis, or on the basis of a conviction or adjudication of juvenile delin-
quency for a cannabis offense, by that person.

(b) SECURITY CLEARANCES.—Federal agencies may not use past or present can-
nabis or marijuana use as criteria for granting, denying, or rescinding a security
clearance.

SEC. 9. NO ADVERSE EFFECT FOR PURPOSES OF THE IMMIGRATION LAWS.

(a) IN GENERAL.—For purposes of the immigration laws (as such term is defined
in section 101 of the Immigration and Nationality Act), cannabis may not be consid-
ered a controlled substance, and an alien may not be denied any benefit or protec-
tion under the immigration laws based on any event, including conduct, a finding,
an admission, addiction or abuse, an arrest, a juvenile adjudication, or a conviction,
relating to cannabis, regardless of whether the event occurred before, on, or after
the effective date of this Act.

(b) CANNABIS DEFINED.—The term “cannabis”—

(1) means all parts of the plant Cannabis sativa L., whether growing or not;
the seeds thereof; the resin extracted from any part of such plant; and every
compound, manufacture, salt, derivative, mixture, or preparation of such plant,
its seeds or resin; and

(2) does not include—

(A) hemp, as defined in section 297A of the Agricultural Marketing Act
of 1946; or

(B) the mature stalks of such plant, fiber produced from such stalks, oil
or cake made from the seeds of such plant, any other compound, manufac-
ture, salt, derivative, mixture, or preparation of such mature stalks (except
the resin extracted therefrom), fiber, oil, or cake, or the sterilized seed of
such plant which is incapable of germination.

(¢) CONFORMING AMENDMENTS TO IMMIGRATION AND NATIONALITY ACT.—The Im-
migration and Nationality Act (8 U.S.C. 1101 et seq.) is amended—

(1) in section 212(h), by striking “and subparagraph (A)G)(II) of such sub-
section insofar as it relates to a single offense of simple possession of 30 grams
or less of marijuana”;

(2) in section 237(a)(2)(B)(i), by striking “other than a single offense involving
possession for one’s own use of 30 grams or less of marijuana”;

(3) in section 101()(3), by striking “(except as such paragraph relates to a sin-
gle offense of simple possession of 30 grams or less of marihuana)”;

(4) in section 244(c)(2)(A)(ii)(II) by striking “except for so much of such para-
graph as relates to a single offense of simple possession of 30 grams or less of
marijuana”;

(5) in section 245(h)(2)(B) by striking “(except for so much of such paragraph
as related to a single offense of simple possession of 30 grams or less of mari-
juana)”;

(6) in section 210(c)(2)(B)Gi)III) by striking “, except for so much of such
paragraph as relates to a single offense of simple possession of 30 grams or less
of marihuana”; and

(7) in section 245A(d)(2)(B)(ii)(II) by striking “, except for so much of such
paragraph as relates to a single offense of simple possession of 30 grams or less
of marihuana”.

SEC. 10. RESENTENCING AND EXPUNGEMENT.

(a) EXPUNGEMENT OF FEDERAL CANNABIS OFFENSE CONVICTIONS FOR INDIVIDUALS
NoT UNDER A CRIMINAL JUSTICE SENTENCE.—

(1) IN GENERAL.—Not later than 1 year after the date of the enactment of this
Act, each Federal district shall conduct a comprehensive review and issue an
order expunging each conviction or adjudication of juvenile delinquency for a
Federal cannabis offense entered by each Federal court in the district before the
date of enactment of this Act and on or after May 1, 1971. Each Federal court
shall also issue an order expunging any arrests associated with each expunged
conviction or adjudication of juvenile delinquency.

(2) NOTIFICATION.—To the extent practicable, each Federal district shall no-
tify each individual whose arrest, conviction, or adjudication of delinquency has
been expunged pursuant to this subsection that their arrest, conviction, or adju-
dication of juvenile delinquency has been expunged, and the effect of such
expungement.
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(3) RIGHT TO PETITION COURT FOR EXPUNGEMENT.—At any point after the date
of enactment of this Act, any individual with a prior conviction or adjudication
of juvenile delinquency for a Federal cannabis offense, who is not under a crimi-
nal justice sentence, may file a motion for expungement. If the expungement of
such a conviction or adjudication of juvenile delinquency is required pursuant
to this Act, the court shall expunge the conviction or adjudication, and any asso-
ciated arrests. If the individual is indigent, counsel shall be appointed to rep-
resent the individual in any proceedings under this subsection.

(4) SEALED RECORD.—The court shall seal all records related to a conviction
or adjudication of juvenile delinquency that has been expunged under this sub-
section. Such records may only be made available by further order of the court.

(b) SENTENCING REVIEW FOR INDIVIDUALS UNDER A CRIMINAL JUSTICE SEN-
TENCE.—

(1) IN GENERAL.—For any individual who is under a criminal justice sentence
for a Federal cannabis offense, the court that imposed the sentence shall, on
motion of the individual, the Director of the Bureau of Prisons, the attorney for
the Government, or the court, conduct a sentencing review hearing. If the indi-
vidual is indigent, counsel shall be appointed to represent the individual in any
sentencing review proceedings under this subsection.

(2) POTENTIAL REDUCED RESENTENCING.—After a sentencing hearing under
paragraph (1), a court shall—

(A) expunge each conviction or adjudication of juvenile delinquency for a
Federal cannabis offense entered by the court before the date of enactment
of this Act, and any associated arrest;

(B) vacate the existing sentence or disposition of juvenile delinquency
and, if applicable, impose any remaining sentence or disposition of juvenile
delinquency on the individual as if this Act, and the amendments made by
this Act, were in effect at the time the offense was committed; and

(C) order that all records related to a conviction or adjudication of juve-
nile delinquency that has been expunged or a sentence or disposition of ju-
venile delinquency that has been vacated under this Act be sealed and only
be made available by further order of the court.

(¢) EFFECT OF EXPUNGEMENT.—An individual who has had an arrest, a conviction,
or juvenile delinquency adjudication expunged under this section—

(1) may treat the arrest, conviction, or adjudication as if it never occurred;
and

(2) shall be immune from any civil or criminal penalties related to perjury,
false swearing, or false statements, for a failure to disclose such arrest, convic-
tion, or adjudication.

(d) DEFINITIONS.—In this section:

(1) The term “Federal cannabis offense” means an offense that is no longer
punishable pursuant to this Act or the amendments made under this Act.

(2) The term “expunge” means, with respect to an arrest, a conviction, or a
juvenile delinquency adjudication, the removal of the record of such arrest, con-
viction, or adjudication from each official index or public record.

(3) The term “under a criminal justice sentence” means, with respect to an
individual, that the individual is serving a term of probation, parole, supervised
release, imprisonment, official detention, pre-release custody, or work release,
pursuant to a sentence or disposition of juvenile delinquency imposed on or
after the effective date of the Controlled Substances Act (May 1, 1971).

(e) STUDY.—The Comptroller General of the United States, in consultation with
the National Institute on Drug Abuse, shall conduct a demographic study of individ-
uals convicted of a Federal cannabis offense. Such study shall include information
about the age, race, ethnicity, sex, and gender identity of those individuals, the type
of community such users dwell in, and such other demographic information as the
Comptroller General determines should be included.

(f) REPORT.—Not later than 2 years after the date of the enactment of this Act,
the Comptroller General of the United States shall report to Congress the results
of the study conducted under subsection (e).

SEC. 11. REFERENCES IN EXISTING LAW TO MARIJUANA OR MARIHUANA.

Wherever, in the statutes of the United States or in the rulings, regulations, or
interpretations of various administrative bureaus and agencies of the United
States—

(1) there appears or may appear the term “marihuana” or “marijuana”, that
term shall be struck and the term “cannabis” shall be inserted; and

(2) there appears or may appear the term “Marihuana” or “Marijuana”, that
term shall be struck and the term “Cannabis” shall be inserted.
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SEC. 12. SEVERABILITY.

If any provision of this Act or an amendment made by this Act, or any application
of such provision to any person or circumstance, is held to be unconstitutional, the
remainder of this Act, the amendments made by this Act, and the application of this
Act and the amendments made by this Act to any other person or circumstance
shall not be affected.

SEC. 13. CANNABIS OFFENSE DEFINED.

For purposes of this Act, the term “cannabis offense” means a criminal offense re-
lated to cannabis—
(1) that, under Federal law, is no longer punishable pursuant to this Act or
the amendments made under this Act; or
(2) that, under State law, is no longer an offense or that was designated a
lesser offense or for which the penalty was reduced under State law pursuant
to 1())1‘ following the adoption of a State law authorizing the sale or use of can-
nabis.

SEC. 14. RULEMAKING.

Unless otherwise provided in this Act, not later than 1 year after the date of en-
actment of this Act, the Department of the Treasury, the Department of Justice, and
the Small Business Administration shall issue or amend any rules, standard oper-
ating procedures, and other legal or policy guidance necessary to carry out imple-
mentation of this Act. After the 1-year period, any publicly issued sub-regulatory
guidance, including any compliance guides, manuals, advisories and notices, may
not be issued without 60-day notice to appropriate congressional committees. Notice
shall include a description and justification for additional guidance.

SEC. 15. SOCIETAL IMPACT OF MARIJUANA LEGALIZATION STUDY.

The Comptroller General of the United States shall, not later than 2 years after
the date of enactment of this Act, provide to Congress a study that addresses the
societal impact of the legalization of recreational cannabis by States, including—

(1) sick days reported to employers;

(2) workers compensations claims;

(3) tax revenue remitted to States resulting from legal marijuana sales;

(4) changes in government spending related to enforcement actions and court
proceedings;

(5) Federal welfare assistance applications;

(6) rate of arrests related to methamphetamine possession;

(7) hospitalization rates related to methamphetamine and narcotics use;

(8) uses of marijuana and its byproducts for medical purposes;

(9) arrest rates of individuals driving under the influence or driving while in-
toxicated by marijuana;

(10) traffic-related deaths and injuries where the driver is impaired by mari-
juana;

(11) arrest of minors for marijuana-related charges;

(12) violent crime rates;

(13) school suspensions, expulsions, and law enforcement referrals that are
marijuana-related;

(14) high school dropout rates;

(15) changes in district-wide and State-wide standardized test scores;

(16) marijuana-related hospital admissions and poison control calls;

(17) marijuana-related juvenile admittances into substance rehabilitation fa-
cilities and mental health clinics;

(18) diversion of marijuana into neighboring States and drug seizures in
neighboring States;

(19) marijuana plants grown on public lands in contravention to Federal and
State laws; and

(20) court filings under a State’s organized crime statutes.

Purpose and Summary

H.R. 3884, the “Marijuana Opportunity Reinvestment and
Expungement Act of 2019,” or “MORE Act of 2019” would (1) re-
move marijuana, or cannabis, from the list of substances controlled
under the Controlled Substances Act (CSA); (2) create an Oppor-
tunity Trust Fund to be funded through an excise tax on the sale
of cannabis products; (3) create a Cannabis Justice Office within
the Department of Justice (DOJ) to administer a Community Rein-
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vestment Grant Program to fund nonprofits that provide services
to individuals most adversely impacted by the War on Drugs; (4)
create a Cannabis Opportunity Program within the Small Business
Administration (SBA) to provide eligible states and localities with
funds for loans to business concerns owned and controlled by so-
cially and economically disadvantaged individuals and an Equi-
table Licensing Program, also within SBA, to provide funds to eligi-
ble states and localities for developing cannabis licensing programs
that minimize barriers to cannabis licensing and employment for
individuals most adversely impacted by the War on Drugs; (5) en-
sure that SBA programs and services are made available to can-
nabis-related legitimate businesses and service providers; (6) pro-
vide for the expungement of Federal cannabis arrests and offenses,
vacatur and sealing of cannabis offenses and for resentencing hear-
ings, where appropriate; (7) protect individuals from discrimination
in the provision of public benefits on the basis of use, possession,
or convictions or juvenile adjudications for cannabis offenses; and
(8) prohibit consideration of cannabis as a controlled substance for
purposes of the immigration laws.

Background and Need for the Legislation
1. OVERVIEW

Marijuana (or cannabis), as defined in the Controlled Substances
Act (CSA),! includes “all parts of the plant Cannabis sativa L.,
whether growing or not; the seeds thereof; the resin extracted from
any part of such plant; and every compound, manufacture, salt, de-
rivative, mixture, or preparation of such plant, its seeds or resin.” 2
The CSA definition of marijuana exempts cannabis plant material
that falls into four categories—mature stalks, fiber produced from
mature stalks, oil or cake made from seeds, and seeds incapable of
germination—as well as “any other compound, manufacture, salt,
derivative, mixture, or preparation” of the exempt plant material.3
In addition, the Agriculture Improvement Act of 20184 explicitly
exempted hemp from the definition of marijuana under the CSA.5

Cannabis is a complex plant, consisting of two major compounds,
delta-9-tetrahydrocannabinol (commonly known as THC) and
cannabidiol (commonly known as CBD), which produce opposing ef-
fects on individuals.® THC is the main psychoactive ingredient in
cannabis 7 and is the component that produces the feeling of being
“high.” THC can account for as much as 40% of the total
cannabinoid content in marijuana.8 Hemp, by contrast is defined in
the CSA as cannabis and cannabis derivatives with very low con-
centrations (no more than 0.3% on a dry weight basis) of THC.?

121 U.S.C. §§ 801 et seq. (2019).

221 U.S.C. §802(16)(A) (2019). In different parts of the U.S. Code, including the CSA, mari-
juana is referred to as “marihuana.”

321 U.S.C. §802(16)(B)(ii) (2019).

4Pub. L. No. 115-334, 132 Stat. 4490 (2018).

521 U.S.C. §802(16)(B)(i) (2019).

6 Zerrin Atakan, Cannabis, a Complex Plant: Different Compounds and Different Effects on In-
dividuals, THERAPEUTIC ADVANCES IN PSYCHOPHARMACOLOGY (Dec. 2012), at 241, https:/
www.ncbi.nlm.nih.gov/pmc/articles/PMC3736954/.

71d. at 245.

8 Timothy Williams, CBD is Wildly Popular. Disputes Over Its Legality Are a Growing Source
of Legal Tension, N.Y. TIMES (May 6, 2019), https:/www.nytimes.com/2019/05/06/us/cbhd-
cannabis-marijuana-hemp.html.

97 U.S.C. §16390 (2019).
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Hemp is rich in CBD and generally contains only 0.3% of THC or
less.10

The current federal statutory scheme relative to marijuana
comes from the CSA. The CSA makes it unlawful to manufacture,
import, possess, use, and distribute the substances it regulates, in-
cluding marijuana. States have also historically prohibited mari-
juana use, although in the last two decades there has been a trend
towards state legalization. In 1996, California became the first
state to legalize medical cannabis with the approval of Proposition
215.11 At the present time, 33 states and the District of Columbia
have legalized medical cannabis.’2 In 2012, Colorado and Wash-
ington became the first two states to legalize the recreational use
of cannabis, following the passage of Amendment 64 and Initiative
502, respectively.13 At this time, 11 states and the District of Co-
lumbia have legalized cannabis for adult recreational use.l* In ad-
dition, the U.S. territories of Guam,'> the Northern Mariana Is-
lands,® Puerto Rico,17 and the U.S. Virgin Islands 18 have legalized
marijuana for medical or recreational purposes. The legalization of
cannabis at the state level, whether for medical or recreational use,
has in many instances put state laws in apparent conflict with fed-
eral statutes that broadly proscribe the possession or use of mari-
juana.

The CSA is Title II of the Comprehensive Drug Abuse Prevention
and Control Act.19 At the time of its passage, in 1970, President
Nixon sent a message to Congress declaring drug abuse “public
enemy number one” and announcing a “new, all-out offensive.” 20
This offensive came to be known as the “War on Drugs.”

The CSA directed the President to establish a Commission on
Marijuana and Drug Abuse and issue a study report.2l Among
other things, the Commission’s first report concluded that criminal-
ization was “too harsh a tool to apply to personal possession even
in the effort to discourage use,” and that “the actual and potential
harm of use of the drug is not great enough to justify intrusion by
the criminal law into private behavior, a step which our society

10 Williams, supra note 8.

11 John Balzar, Voters Approve Measure to Use Pot as Medicine, L.A. TIMES (Nov. 6, 1996),
available at https:/www.latimes.com/archives/la-xpm-1996-11-06-mn-62740-story.html.

12The 33 states are: Alaska, Arizona, Arkansas, California, Colorado, Connecticut, Delaware,
Florida, Hawaii, Illinois, Louisiana, Maine, Maryland, Massachusetts, Michigan, Minnesota,
Missouri, Montana, Nevada, New Hampshire, New Jersey, New Mexico, New York, North Da-
kota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, Utah, Vermont, Washington, and
West Virginia.

13Keith Coffman & Nicole Neroulias, Colorado, Washington first states to legalize recreational
pot, REUTERS (Nov. 6, 2012), https //'www.reuters.com/article/us-usa-marijuana-legalization/
colorado-washington- first-states-to- legalize-recreational-pot-idUSBRE8A602D20121107.

14The 11 states are: Alaska, California, Colorado, Illinois, Maine, Massachusetts, Michigan,
Nevada, Oregon, Vermont, and Washington.

15 See Christopher Ingraham, Medical Marijuana Advocates Notch an Early Victory in Guam,
WasH. Post (Nov. 4, 2014), https:/www.washingtonpost.com/news/wonk/wp/2014/11/04/medical-
marijuana- -advocates-notch-an- -early-victory-in-guam/.

16 See Tom Angell, Governor Signs Marijuana Legalization Bill, Making History in U.S. Terri-
tory, FORBES (Sep. 21, 2018), https://www.forbes.com/sites/tomangell/2018/09/21/governor-signs-
marijuana- legahzatlon-bﬂl making-history-in-us-territory/#1709d6dc27ea.

17 Alexandra Sifferlin, Puerto Rico Governor Signs Executive Order to Legalize Medical Mari-
Juana, TIME (May 4, 2015) https:/time.com/3845638/puerto-rico-medical-marijuana/.

18Kyle Jaeger, Governor Signs Bill Legalizing Medical Marijuana in the U.S. Virgin Islands,
MARIJUANA MOMENT (Jan. 19, 2019), https:/www.marijuanamoment.net/governor-signs-bill-
legalizing-medical-marijuana-in-the-u-s-virgin-islands/.

19 See Pub. L. No. 91-513, 84 Stat. 1242 (1970).

20 Conor Friedersdorf, The War on Drugs Turns 40, THE ATLANTIC (June 15, 2011), https:/
www.theatlantic.com/politics/archive/2011/06/the-war-on-drugs-turns-40/240472/.

21 See Pub. L. No. 91-513, 84 Stat. 1280-81, §601 (1970).
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takes only with the greatest reluctance.” 22 Although the Nixon Ad-
ministration dismissed these recommendations at the federal level,
during the mid-1970s virtually all states softened their penalties
for marijuana possession.23 Despite some relaxation at the state
level, in 1973, President Nixon created the Drug Enforcement
Agency, within the Department of Justice, to establish a single fed-
eral agency to enforce federal drug laws and to consolidate and co-
ordinate the government’s drug control activities.24

The CSA established a “scheduling” system, through which the
federal government regulates the lawful production, possession and
distribution of controlled substances. Placement on each of the five
schedules is based upon the substance’s medical use, potential for
abuse, and safety or dependence liability. Marijuana was initially
placed, and today remains, on Schedule 1.25 THC is also on Sched-
ule 1.26 By virtue of their placement on Schedule I, marijuana and
THC have been deemed by the federal government to have: (1) a
high potential for abuse; (2) no currently accepted medical use in
treatment in the United States; and (3) a lack of accepted safety
for use under medical supervision.2? Because of this, Schedule I
substances may not be dispensed under a prescription, and such
substances may only be used for bona fide, federal government-ap-
proved research studies.28

Individuals who want to conduct research on marijuana must do
so in accordance with the CSA and other federal laws. If avail-
ability of a controlled substance is sought for purposes of research,
the researcher must obtain a registration issued by the DEA.2°
There are strict storage requirements with which all registrants
are expected to comply.30 Since passage of the CSA, the DEA has
issued only one license for the cultivation of marijuana for re-
search, to the University of Mississippi.31 The University of Mis-
sissippi’s application was renewed in 2015,32 but no other applica-
tions have been approved by the DEA, despite a stalled effort to-
wards the end of the Obama Administration to increase the num-
ber of suppliers of marijuana for research purposes.33

22 NATIONAL COMMISSION ON MARIHUANA AND DRUG ABUSE, MARIHUANA: A SIGNAL OF MIis-
UNDERSTANDING—THE OFFICIAL REPORT OF THE NATIONAL COMMISSION ON MARIHUANA AND
DRUG ABUSE 176 (1972).

23 Brent Staples, The Federal Marijuana Ban is Rooted in Myth and Xenophobia, N.Y. TIMES
(July 29, 2014), https://www.nytimes.com/2014/07/30/opinion/high-time-federal-marijuana-ban-is-
rooted-in-myth.html.

24 See https:/www.dea.gov/history

25See 21 U.S.C. §812(c)(c)(10) (2019)

2621 U.S.C. §812(c)(c)(17) (2019).

2721 U.S.C. §812(b)(1) (2019).

2821 U.S.C. §823(f) (2019). Under the CSA, only DEA-licensed doctors are allowed to prescribe
controlled substances listed in Schedules II-V to patients. See 21 C.F.R. §1306.03 (persons enti-
tled to issue prescriptions). Federal regulations stipulate that a lawful prescription for a con-
trolled substance may only be “issued for a legitimate medlcal purpose by an individual practi-
tioner acting in the usual course of his professional practice.” 21 C.F.R. § 1306.04.

29 See 21 U.S.C. §822; see also 21 C.F.R. §1301.11(a) (“Every person who manufactures, dis-
tributes, dispenses, imports, or exports any controlled substance or who proposes to engage in
the manufacture, distribution, dispensing, importation or exportation of any controlled sub-
stance shall obtain a registration unless exempted by law or pursuant to §§1301.22 through
1301.26.”).

30All applicants and registrants must “provide effective controls and procedures to guard
against theft and diversion of controlled substances.” 21 C.F.R. § 1301.71.

31 National Institute on Drug Abuse, NIDA’s Role in Providing Marijuana for Research, avail-
able at https://www.drugabuse.gov/drugs-abuse/marijuana/nidas-role-in-providing-marijuana-
research.

32]d.

33 Andrew Joseph, DEA Solicited Applications to Grow Marijuana for Research. It Hasn’t Ap-
proved One, STAT (July 24, 2017), https:/www.statnews.com/2017/07/24/dea-marijuana-licenses-
research/. In August of 2016, the DEA had announced the adoption of a new policy “designed
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During the 1980s, Congress and President Ronald Reagan en-
acted many mandatory minimum penalties and increased the
length of existing penalties, particularly for drug and violent felo-
nies.3*4 The Reagan Administration also launched the “Just Say No”
campaign against drug use and enforced a “zero tolerance” policy
in relation to drugs.35 Congress created the U.S. Sentencing Com-
mission during this time period, as part of the Sentencing Reform
Act provisions of the Comprehensive Crime Control Act of 1984,36
to establish sentencing policies and practices for the federal courts,
“including guidelines to be consulted regarding the appropriate
form and severity of punishment for offenders convicted of federal
crimes.” 37 The Sentencing Commission began to develop Guide-
lines that operated by establishing a mandatory minimum term of
imprisonment where none had existed before,38 but Congress also
began to reenact mandatory minimums, many of which were put
in place through the Anti-Drug Abuse Act of 1986.39

The Anti-Drug Abuse Act of 1986 set forth the basic framework
of mandatory minimum penalties for federal drug trafficking of-
fenses. The Act established quantities that triggered those manda-
tory minimum penalties, which ranged from five years to life im-
prisonment, and differed for various drugs.4® Congress expedited
passage of the Act after an uptick in the incidence of drug use and
trafficking, as well as the June 1986 overdose death of the Boston
Celtics’ first-round pick, Len Bias.4! Because of heightened concern
and the national sense of urgency, Congress bypassed much of its
usual deliberative process in relation to the Anti-Drug Abuse Act;
Congress held no committee hearings and produced no reports.42

The Anti-Drug Abuse Act established mandatory minimums of
ten years for possessing with intent to distribute, importing, or ex-
porting 1000 kilograms or more of a mixture or substance con-
taining a detectable amount of marijuana, and five years for pos-
sessing with intent to distribute, importing, or exporting 100 kilo-
grams or more of a mixture or substance containing a detectable
amount of marijuana.43 In addition, the Act established that a per-

to increase the number of entities registered under the Controlled Substances Act (CSA) to grow
(manufacture) marijuana to supply legitimate researchers in the United States.” Applications
to Become Registered Under the Controlled Substances Act to Manufacture Marijuana to Supply
Rese?rchers in the United Sates, 81 Fed. Reg. 53,846 (Aug. 12, 2016) (codified at 21 C.F.R. pt.
1301).

34 See U.S. SENTENCING COMM'N, 2011 REPORT TO THE CONGRESS: MANDATORY MINIMUM PEN-
ALTIES IN THE CRIMINAL JUSTICE SYSTEM 23 (2011).

35 See Michael McGrath, Nancy Reagan and the Negative Impact of the ‘Just Say No’ Anti-
Drug Campaign, THE GUARDIAN (Mar. 8, 2016), https://www.theguardian.com/society/2016/mar/
08/nancy-reagan-drugs-just-say-no-dare-program-opioid-epidemic.

36 Pub. L. No. 98-473, 98 Stat. 1837, 1987 (1984).

37U.S. Sentencing Comm’n, Mission, available at https:/www.ussc.gov/about-page.

38 See 18 U.S.C. §3553(b)(1) (provision severed and excised by United States v. Booker, 543
U.S. 220 (2005)).

39Pub. L. No. 99-570, 100 Stat. 3207 (1986). The Act established mandatory minimums in
21 U.S.C. §§841 (possession with intent to distribute controlled substances); 844 (simple posses-
sion); 845 (distribution to a person under 21 years of age); 845a (dlstnbutlon near a school);
845b (use of a child in a drug operation); 960 (controlled substance import or export offenses);
and in 18 U.S.C. §924(e) (adding drug offenses to the Armed Career Criminal Act’s predlcate
offense list).

40 Pyb. L. No. 99-570, 100 Stat. 3207-2 (1984).

412011 REPORT TO THE CONGRESS, supra, note 34, at 23.

42]d. at 23-24; see, e.g., 132 CONG. REC. 26,436 (Sep. 26, 1986) (statement of Sen. Hawkins)
(“Drugs pose a clear and present danger to America’s national security. If for no other reason
we should be addressing this on an emergency basis.”).

43Pub. L. No. 99-570, 100 Stat. 3207-2 and 3207-15 (1986). The Act established additional
mandatory minimums of 10 years, 20 years and life imprisonment depending on whether death

Continued
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son convicted of possessing with intent to distribute, importing, or
exporting a controlled substance in Schedule I (including mari-
juana) could be sentenced to up to 20 years in prison.44

The current federal statutory scheme prohibits the cultivation or
distribution of marijuana, or the possession of marijuana with the
intent to distribute, as well as the importation and exportation of
marijuana.4® Marijuana offenses involve some of the same manda-
tory minimums as were mandated by Congress in the Anti-Drug
Abuse Act (ten years46 and five years,%” depending on the amount
at issue, and higher mandatory minimums ranging from 15 years
to life in prison, depending on recidivism and whether death or se-
rious bodily injury resulted).48

The mere possession of marijuana, without intent to distribute,
is generally a misdemeanor subject to up to one year of imprison-
ment.49 A violation of this federal “simple possession” statute after
a single prior conviction under any federal or state drug law trig-
gers a mandatory minimum imprisonment term of 15 days (up to
a maximum of two years) and this increases to a minimum of 90
days (and a maximum of three years) with multiple prior drug con-
victions.?% In a case concerning less than 50 kilograms of mari-
juana, a person can be subject to up to five years of imprison-
ment.51

Pursuant to the CSA, the federal government prosecutes a large
number of drug trafficking offenses. In fiscal year 2018, there were
69,425 cases reported to the United States Sentencing Commis-
sion.52 Of these, 18,964 cases involved drug trafficking, and 11.5%
of the cases involving drug trafficking involved marijuana.53 In fis-
cal year 2018, there were 2,190 marijuana trafficking offenders,
which represents a decrease of 44.9% from the 3,973 offenders in
fiscal year 2014.5¢ The vast majority of marijuana trafficking of-
fenders were men, at 86.8%, in fiscal year 2018.55 Over half
(53.3%) were United States citizens.?¢ Almost three-quarters of
marijuana trafficking offenders prosecuted in federal court in fiscal
year 2018 were Hispanic, or Latino (71.9%), and 11.5% were White,
12.3% were Black, and 4.3% were offenders from other races.57

or serious bodily injury resulted from use of the drug or whether the offense was committed
following a prior felony drug conviction. See id.

44Pyb. L. No. 99-570, 100 Stat. 3207—4 and 3207-17 (1986). With a drug prior, the maximum
sentence increased to 30 years. Id. If death or bodily injury resulted from use of the substance,
the Act mandated a mandatory minimum term of 20 years, and, with a drug prior, a sentence
of life in prison. Id.

45See 21 U.S.C. §§841(b)(1)(A)—(D) and 960(b)(1)—(4) (2019).

46 This mandatory minimum now includes the possession of “1,000 or more marihuana plants,
regardless of weight.” See 21 U.S.C. §841(b)(1)(A)(vii) (2019).

47This mandatory minimum now includes the possession of “100 or more marihuana plants,
regardless of weight.” See 21 U.S.C. § 841(b)(1)(B)(vii) (2019).

48See 21 U.S.C. §§841(b)(1)(A)—(B); 960(b)(1)—(2) (2019); see also 21 U.S.C. §851 (2019) (pro-
vides a procedure for a government filing seeking an enhanced penalty for a drug offender pre-
viously convicted of a “felony drug offense”).

49 2(% U.S.C. § 844(a) (2019).

501

5121 U.S.C. §841(b)(1)(D) (2019).

52U.S. Sentencing Comm’n, Quick Facts: Marijuana Trafficking Offenses, at 1, https:/
www.ussc.gov/sites/default/files/pdfiresearch-and-publications/quick-facts/Marijuana_FY18.pdf.
In fiscal year 2017, the federal government prosecuted 776 drug-possession cases; 571 of these
cases were marijuana-possession prosecutions. U.S. Sentencing Comm’n, 2018 Fiscal Year
Datafiles, USSCFY18.

532017 Quick Facts, at 1.

54]d.

55]1d.

56 Id.

57]d.
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Ninety-one percent of offenders (91.1%) were sentenced to prison,
with the average sentence being 29 months.58 Almost thirty-two
percent (31.8%) of marijuana trafficking offenders were convicted of
an offense carrying a mandatory minimum, although 63.64% were
not subject to a mandatory minimum because either they were eli-
gible for a “safety valve” reduction, they gave substantial assist-
ance to the government, or both.59 This represents a one-year in-
crease of over six percentage points; in fiscal year 2017, the per-
centage of marijuana trafficking offenders convicted of an offense
carrying a mandatory minimum penalty was 25.6%.60

The Federal Bureau of Investigation reports that in 2018 there
were a total of 1,654,282 arrests for all drug offenses reported in
the United States,®! of which 13.6% were for the sale or manufac-
ture of any drug and, of these, 3.3%—or approximately 7,424 ar-
rests—were for marijuana.62 In 2018, the percentage of drug pos-
session arrests relative to arrests for all drug offenses was 86.4%;
of these, 36.8%—or approximately 525,982 arrests—were for mari-
juana.63

At the same time as the federal government continues to main-
tain marijuana’s placement as a controlled substance on Schedule
I, the majority of states and the District of Columbia have estab-
lished laws and policies authorizing the medical or recreational use
of marijuana, as noted above.64

The possession, cultivation, or distribution of marijuana, how-
ever, remains a federal crime within every state that has legalized
it. As a result, a person who grows, possesses, uses, sells, trans-
ports, or distributes marijuana, even if done in a way that is con-
sistent with state law or authorized by a state license, is nonethe-
less in violation of the CSA and remains subject to federal prosecu-
tion. In addition, because marijuana is still a federally-controlled
substance, the application of various money laundering and bank-
ing laws has hampered the ability of commercial marijuana estab-
lishments to obtain the necessary financing and financial services
to establish and grow their businesses.6?

2. IMPACT ON MINORITY COMMUNITIES

As noted above, cannabis policies with a disproportionate impact
on minority communities began to be implemented in the early
part of the 20th century. Beginning in the 1960s, national policies
emphasized a law enforcement-focused approach that exacerbated

581d.

59]d.

60U.S. Sentencing Comm’n, Quick Facts: Marijuana Trafficking Offenses, at 1, https:/
www.ussc.gov/sites/default/files/pdf/research-and-publications/quick-facts/Marijuana FY17.pdf.

61See Federal Bureau of Investigation, Uniform Crime Report, 2018 Crime in the United
States, Estimated Number of Arrests, United States, 2018 (Table 29), https://ucr.fbi.gov/crime-
in-the-u.s/2018/crime-in-the-u.s.-2018/tables/table-29.

62See id., Arrests for Drug Abuse Violations, Percent Distribution by Region, 2018 (Arrest
Table), Federal Bureau of Investigation, Uniform Crime Report, 2018 Crime in the United
States, https://ucr.fbi.gov/crime-in-the-u.s/2018/crime-in-the-u.s.-2018/tables/arrest-table.xls.

63 See id.

64 See supra notes 11-18.

65 See generally Easier Pot Policy Won’t Relieve Dispensaries’ Banking Woes, REUTERS (Sep. 5,
2013), https:/www.cnbc.com/id/101011966; Serge F. Kovaleski, Banks Say No to Marijuana
Money, Legal or Not, N.Y. TIMES (Jan. 11, 2014), https:/www.nytimes.com/2014/01/12/us/banks-
say-no-to-marijuana-money-legal-or-not.html.
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problems in cities throughout the country.66 The War on Drugs am-
plified these problems by distorting the statistics that tied drug ad-
diction to instances of crime.6?” The national conversation thus
shifted away from eradicating the causes of crime and focused it on
punishing the criminal.®® Thi