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The Honorable Paul Tonko The Honorable John Shimkus

Chairman Ranking Member

Subcommittee on Environment Subcommittee on Environment
and Climate Change and Climate Change

2125 Rayburn House Building 2322 Rayburn House Building

Washington, DC 20515 Washington, DC 20515

Via Email

Re: Hearing on H.R. 3256, the "Protecting and Securing Chemical Facilities from Terrorist Attacks Act of
2019"

Dear Chairman Tonko and Ranking Member Shimkus:

Thank you for holding today’s hearing on H.R. 3256, the "Protecting and Securing Chemical
Facilities from Terrorist Attacks Act of 2019."

The Chemical Facility Anti-Terrorism Standards (CFATS) program provides an important
framework to ensure covered facilities are taking appropriate steps to be secure. The Fertilizer Institute'
(TFI) and Agricultural Retailers Association' (ARA) represent facilities that are subject to the CFATS
program because they manufacture, store, handle, and sell certain CFATS chemicals of interest (COl),
such as anhydrous ammonia, ammonium nitrate, sodium nitrate, and potassium nitrate. These important
fertilizers are needed to feed the crops that feed the world. Fertilizer is a key ingredient in feeding a
growing global population, which is expected to surpass 9.5 billion people by 2050. Half of all food grown
around the world today is made possible through the use of fertilizer.

TFI and ARA represent companies that own and operate large manufacturing facilities and
thousands of small agricultural retail facilities, the latter of whom provide essential agronomic services
and sell crop inputs, including fertilizer, to American farmers. The U.S. fertilizer industry generates more
than $154 billion in economic benefit annually and provides approximately 89,000 direct jobs and
406,000 indirect jobs for a total of 495,000 U.S. jobs.

The U.S. Department of Homeland Security (DHS) has estimated that over 3,500 facilities are
presently subject to the CFATS program. TFl and ARA estimate that this includes as many as 1,000
fertilizer manufacturers and agricultural retail facilities, with retail facilities accounting for the
overwhelming majority of covered facilities. Agricultural retail facilities are primarily located in rural
communities and often have just 5-10 employees at a location.

Under the CFATS program, the DHS identifies chemicals which present potential security
concerns. As previously mentioned, included on this list are a few fertilizers, including ammonia,
ammonium nitrate, sodium nitrate, and potassium nitrate.


https://energycommerce.house.gov/sites/democrats.energycommerce.house.gov/files/documents/BILLS-116hr3256ih.pdf

The safe and secure handling of fertilizers is a high priority for TFI, ARA, and our members. We
actively participate in and sponsor numerous safety and security initiatives, including ResponsibleAg,
TRANSCAER, and the Fertilizer Safety and Health Partners Alliance with the Occupational Safety and
Health Administration (OSHA).

ResponsibleAg -- which is a joint effort between TFl and ARA -- exists to enhance understanding
and compliance by agricultural retailers with a variety of federal regulations, including the CFATS
program. Each participating facility receives an initial assessment of compliance with current federal
regulations. Any noted compliance deficiencies must be corrected by the facility before it may be
designated as certified under the program. The assessments are then conducted every three years.

ResponsibleAg is a voluntary, industry-driven initiative. Since its creation only four years ago,
approximately one-third of the industry has signed-up to participate. To date, over 2,602 facilities are
registered with the ResponsibleAg program, over 1,334 of these facilities have been certified, 229
auditors have been trained, and 3,044 audits have been completed. Over 70,000 issues have been
identified and addressed at facilities across the nation. Our industry is continuously improving its already
strong safety and security record. For example, TFI’s 2018 State of the Industry report® data shows that
we are twice as safe as our industry peers in the chemical manufacturing and merchant wholesaler
industries.

In the context of the CFATS program, ResponsibleAg ensures facilities are taking the necessary
steps to be secure and compliant with current federal regulations. We believe it is appropriate for
industry stewardship programs -- such as ResponsibleAg, which is making positive contributions to the
CFATS program -- to be recognized in a reauthorization bill.

As Congress works to reauthorize the CFATS program, we have the following recommendations.
e Recognition of industry stewardship programs.

e Maintain CFATS focus on site security. Our facilities are also regulated by the
Environmental Protection Agency (EPA), Occupational Safety and Health Administration
(OSHA), and other federal entities. Expanding CFATS to include functions handled; for
example, by EPA or OSHA, would create duplicative regulations, confusion, and erode
focus on the important role DHS has regarding site security.

e Enhance transparency between DHS and the regulated community. For example, DHS
recently completed a process for reclassifying facilities. As a result, some of our member
facilities were reclassified into a higher risk classification. What was not clear to some our
members was the underlying basis for the new categorizations. We believe this should be
a more transparent effort between DHS and individual facilities, allowing for a more
thorough discussion of the security risks posed by individual facilities. This could
ultimately bolster the quality of site security plans.

e Any updates or modifications to Appendix A should be subject to a comprehensive notice
and comment rulemaking under the Administrative Procedures Act. We have

! State of the Fertilizer Industry report tracks industry performance on key environmental, economic, and social
indicators, such as safety, energy and environment, and jobs.



https://www.responsibleag.org/
https://www.transcaer.com/
https://www.osha.gov/dcsp/alliances/tfi_ara/tfi_ara.html
https://www.tfi.org/content/state-fertilizer-industry-report-highlights-industry-sustainable-growth
https://www.tfi.org/content/state-fertilizer-industry-report-highlights-industry-sustainable-growth

encountered some confusing rulemaking interpretations, particularly how the program
addresses ammonium nitrate and ammonium nitrate mixtures. The uncertainty regarding
which mixtures are or are not subject to CFATS has been the subject of many discussions,
but thus far has not been resolved to the satisfaction of our members, who have received
little explanation from DHS about how they come to these conclusions.

e Facility owner and operators should retain discretion to determine how site security
information is shared. We should and do ensure first responders have the necessary
facility information to be able to respond to an incident, but that facility information
should be handled on a secure platform accessible only to those that need to know.

e The personnel surety program (PSP) should not be expanded to risk groups Tier 3 and
Tier 4. This would be an exponential expansion of the program from the less than 200
facilities presently covered to more than 3,500. TFl and ARA recommend that Congress
consider making PSP optional for Tier 3 and Tier 4.

Thank you again for holding this hearing and for the opportunity to submit comments on H.R.
3256, the "Protecting and Securing Chemical Facilities from Terrorist Attacks Act of 2019". TFl and ARA
strongly support efforts to enact a long-term reauthorization of the CFATS program and we look forward
to working with you.

Sincerely,
Chris Jahn Darrin Coppock
President and CEO President and CEO
The Fertilizer Institute Agricultural Retailers Association

"' TFI represents the nation’s fertilizer industry, which includes companies that are engaged in all aspects of the
fertilizer supply chain. TFI’s full-time staff, based in Washington, D.C., serves its members through legislative,
educational, technical, economic information and public communication programs. TFI’'s members play a key role in
producing and distributing vital crop nutrients, such as nitrogen, phosphorus and potassium. These products are
used to replenish soils throughout the United States and elsewhere to facilitate the production of healthy and
abundant supplies of food, fiber and fuel. Fertilizer is a key ingredient in feeding a growing global population, which
is expected to surpass 9.5 billion people by 2050. Half of all food grown around the world today is made possible
through the use of fertilizer.

i ARA is a not-for-profit trade association that represents the nation’s agricultural retailers and distributors. ARA
members provide goods and services to farmers and ranchers which include: fertilizer, crop protection chemicals,
seed, crop scouting, soil testing, custom application of pesticides and fertilizers, and development of comprehensive
nutrient management plans. Retail and distribution facilities are scattered throughout all 50 states and range in size
from small family-held businesses or farmer cooperatives to large companies with multiple outlets.



