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Good afternoon, Chairman Sherman, Ranking Member Huizenga, and distinguished 
members of this Subcommittee.  
 
Thank you for giving me the opportunity to testify on critical issues impacting our capital 
markets.  My perspective comes from 32 years of professional experience in capital 
markets enforcement, investigations, governance and integrity issues, including my 
work at the Securities and Exchange Commission’s Division of Enforcement, as a 
federal prosecutor of public corruption and securities violations, and as an actively 
practicing defense and governance lawyer for more than 21 years.  
 
I believe that in 2020, unlike 20 or more years ago pre-Enron, most corporate boards 
and management want to get it right.  Nevertheless, we still see capital markets activity 
that gives rise to questions about commitments to compliance and fundamental 
common law duties that are the responsibility of corporate custodians.  This Committee 
has identified insider trading, Rule 105-1 plans and stock options grants – spring-
loading and bullet-dodging – as issues of heightened interest and warranting 
consideration of legislation. 
  
Beyond these undeniable vital areas of concern, I suggest to the Committee, 
respectfully, that Covid-19 solutions-related capital markets activities also should invite 
scrutiny of several other issues.  They include: 
 

• First -- Regulation FD and its inapplicability to foreign private issuers.  
We saw the effect of the exemption two weeks ago when Astrazeneca’s 
CEO disclosed on a non-public call arranged by JP Morgan about its 
suspension of vaccine clinical trials as a result of an unexplained illness in 
a trial participant.  If Astrazeneca had been a US issuer, then there likely 
would have been an obligation for prompt public disclosure of what 
appeared to be an unintentional selective disclosure. 
 
• Second is the SEC’s 10-day trading suspension authority, which 
operates like a court-imposed temporary restraining order; however, it is 
not an enforcement action but operates as an administrative arrow 
through the heart of legitimate small entrepreneurial public companies.  
For trading suspensions that issuers contest, the SEC takes months if not 
longer to resolve the challenge. Legislation should dictate a precise and 
narrow time frame for making the decision. 
 
• Third is delegation of authority to authorize formal orders of investigation 
at the SEC.  For decades, the Commission alone made the decision.  
Post-Madoff, the authority was delegated into the Enforcement Division, 
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what I and others viewed as an out-of-control practice in the previous SEC 
administration.  Although SEC Chairman Clayton has reigned in this 
delegation of authority, I believe that Congress intended for the 
Commissioners to decide whom to investigate and to make the solemn 
decision about authorizing subpoena power, much like a federal judge 
reviews and approves search warrant applications. 
 
• And, fourth is trade clearance and conflict of interest disclosure policies, 
and whether they should apply to NIH Advisory panels.  The question for 
consideration is what level of transparency should exist to enable you on 
Capitol Hill and the public to assess possible conflicts of interest among 
scientific and technical peer review advisers who are not subject to the 
Federal Advisory Committee Act. 

 
These are not instead of but are in addition to the important issues already identified by 
this Subcommittee.  I hope that we will be able to discuss each of these issues this 
afternoon. 
 
Finally, you have asked that we address the importance of corporate integrity during the 
COVID-19 pandemic and the impact it has on investor protection and overall market 
integrity.  I believe that is too narrow.  Corporate integrity -- a commitment to best 
practices and proper governance, including a conscientious discharge of common law 
fiduciary duties, and a constant focus on investor protection and market integrity -- was, 
is during the pandemic, and always will be and must be guiding principles in corporate 
boardrooms and c-suites for US capital markets participants. 
 
I complement the Committee for highlighting the importance of and addressing these 
issues with this hearing.  I look forward to answering your questions this afternoon. 
 
Thank you. 
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