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of the Union and ordered to be printed

Ms. Foxx, from the Committee on Education and the Workforce,
submitted the following

REPORT

[To accompany H.R. 4259]

[Including cost estimate of the Congressional Budget Office]

The Committee on Education and the Workforce, to whom was
referred the bill (H.R. 4259) to amend the Individuals with Disabil-
ities Education Act to require notification with respect to individ-
ualized education program teams, and for other purposes, having
considered the same, reports favorably thereon with an amendment
and recommends that the bill as amended do pass.

The amendment is as follows:

Strike all after the enacting clause and insert the following:

SECTION 1. SHORT TITLE.
This Act may be cited as the “Think Differently about Education Act of 2023”.
SEC. 2. NOTIFICATION REQUIREMENT FOR IEP TEAMS.

Section 614(d)(1)(B) of the Individuals with Disabilities Education Act (20 U.S.C.
1414(d)(1)(B)) is amended—
(1) in clause (iv), by redesignating subclauses (I) through (III) as items (aa)
through (cc), respectively (and by conforming the margins accordingly);
(2) by redesignating clauses (i) through (vii) as subclauses (I) through (VII),
respectively (and by conforming the margins accordingly);
(3) in the matter preceding subclause (I), as so redesignated, by striking “The
term” and inserting the following:
“(i) IN GENERAL.—The term”; and
(4) by adding at the end the following:
“(i1) NOTIFICATION REQUIRED.—Within a reasonable timeframe prior
to the first convening of the individualized education program team for
a child with a disability for a school year, the local educational agency
that serves such child shall notify the parent of such child that such
parent may, under clause (i)(VI), include other individuals who have
knowledge or special expertise regarding the child, including related
services personnel as appropriate, as part of the individualized edu-
cation program team.”.

49-006
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PURPOSE

Since 1975, the Individuals with Disabilities Education Act
(IDEA) has provided teachers, parents, and schools with the tools
needed to ensure students in special education receive the opportu-
nities they deserve. Specifically, IDEA has provided federal funding
to states and school districts to assist them in providing a free ap-
propriate public education (FAPE) in the least restrictive environ-
ment (LRE) to students with disabilities. H.R. 4259, the Think Dif-
ferently about Education Act of 2023, introduced June 21 by Rep.
Marc Molinaro (R-NY), builds upon those tools. H.R. 4259 amends
IDEA to require local educational agencies to notify parents of chil-
dren with disabilities of the right to bring outside experts to IEP
team meetings. The bill does not affect the existing provision. It
only requires agencies to provide parents with notice that this pro-
vision exists.

COMMITTEE ACTION
117TH CONGRESS

First Session—Hearings

On March 25, 2021, the Committee’s Subcommittee on Early
Childhood, Elementary, and Secondary Education (ECESE) held a
hearing on “Lessons Learned: Charting the Path to Educational
Equity Post-COVID-19.” The purpose of the hearing was to exam-
ine the impact of COVID-19 on vulnerable students, particularly
students with disabilities. Testifying before the Subcommittee were
Mrs. Jennifer Dale, Parent, Lake Oswego, Oregon; Mr. Alberto M.
Carvalho, Superintendent, Miami-Dade County Public Schools,
Miami, Florida; Mr. Marc Morial, President and CEO, National
Urban League, New York, New York; and Ms. Selene Almazan,
Legal Director, Council of Parent Attorneys and Advocates, Tow-
son, Maryland.

On May 6, 2021, the ECESE Subcommittee held a hearing on
“Addressing the Impact of COVID-19 on Students with Disabil-
ities.” The purpose of the hearing was to examine the negative con-
sequences of COVID-19 on students with disabilities and to con-
sider strategies to address the loss of services and learning. Testi-
fying before the Subcommittee were Mr. Reade Bush, Parent, Ar-
lington, Virginia; Mr. Ron Hager, Managing Attorney for Education
and Employment, National Disability Rights Network, Washington
D.C.; Dr. Danielle Kovach, Special Education Teacher, Tulsa Trail
Elementary School, Hopatcong, New Jersey; and Ms. Kanike Little-
ton, Project Director, Michigan Alliance for Families, Lansing,
Michigan.

On June 24, 2021, the Committee on Education and Labor held
a hearing on “Examining the Policies and Priorities of the U.S. De-
partment of Education.” The purpose of the hearing was to review
the Fiscal Year 2022 budget priorities of the U.S. Department of
Education; policies aimed at helping students with disabilities were
also discussed. Testifying before the Committee was The Honorable
Miguel Cardona, Secretary, U.S. Department of Education, Wash-
ington, D.C.



Second Session—Hearings

On February 16, 2022, the ECESE Subcommittee held a hearing
on “Serving All Students: Promoting a Healthier, More Supportive
School Environment.” The purpose of the hearing was to examine
school safety practices, including proposals to fund school districts’
efforts to create positive school climates, including those appro-
priate for students with disabilities. Testifying before the Sub-
committee were Mr. Max Eden, Research Fellow, American Enter-
prise Institute, Washington D.C.; Ms. Kristen Harper, Vice Presi-
dent for Public Policy and Engagement, Child Trends, Bethesda,
Maryland; Mr. Guy Stephens, Founder and Executive Director, Al-
liance Against Seclusion and Restraint, Solomons, Maryland; and
Ms. Morgan Craven, National Director of Policy, Advocacy and
Community Engagement, Intercultural Development Research As-
sociation, San Antonio, Texas.

On May 26, 2022, the Committee on Education and Labor held
a hearing on “Examining the Policies and Priorities of the U.S. De-
partment of Education.” The purpose of the hearing was to review
the Fiscal Year 2023 budget priorities of the U.S. Department of
Education; policies to help students with disabilities were also dis-
cussed. Testifying before the Committee was The Honorable Miguel
Cardona, Secretary, U.S. Department of Education, Washington,
D.C.

On September 20, 2022, the ECESE Subcommittee held a hear-
ing on “Back to School: Meeting Students’ Academic, Social and
Emotional Needs.” The purpose of the hearing was to examine how
states and school districts are meeting the academic and mental
health needs of students, including students with disabilities. Tes-
tifying before the Subcommittee were Dr. Penny Schwinn, Commis-
sioner, Tennessee Department of Education, Nashville, Tennessee;
Dr. Aaliyah A. Samuel, President and Chief Executive Officer, Col-
laborative for Academic, Social, and Emotional Learning, Chicago,
Illinois; Dr. Matthew Blomstedt, Commissioner, Nebraska Depart-
ment of Education, Lincoln, Nebraska; and Ms. Phyllis Jordan, As-
socéate Director, Future Ed, Georgetown University, Washington,
D.C.

118TH CONGRESS

First Session—Hearings

On February 8, 2023, the Committee on Education and the
Workforce held a hearing on “American Education in Crisis.” The
purpose of the hearing was to examine the state of American edu-
cation, including the need to add transparency and accountability,
to update the education system to serve the needs of students and
families, and to protect and restore the rights of parents to have
a say in their children’s education. Testifying before the Committee
were Ms. Virginia Gentles, Director, Education Freedom Center,
Independent Women’s Forum, Arlington, Virginia; Dr. Monty Sul-
livan, President, Louisiana Community and Technical College Sys-
tem, Baton Rouge, Louisiana; Mr. Scott Pulsipher, President, West-
ern Governors University, Salt Lake City, Utah; and Mr. Jared
Polis, Governor, State of Colorado, Denver, Colorado.

On May 16, 2023, the Committee on Education and the Work-
force held a hearing on “Examining the Policies and Priorities of
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the U.S. Department of Education.” The purpose of the hearing
was to review the Fiscal Year 2024 budget priorities of the U.S. De-
partment of Education; policies aimed at helping students with dis-
abilities were also discussed. Testifying before the Committee was
The Honorable Miguel Cardona, Secretary, U.S. Department of
Education, Washington, D.C.

Legislative Action

On June 21, 2023, Rep. Molinaro introduced H.R. 4259, the
Think Differently About Education Act of 2023, with Rep. Tony
Cardenas (D-CA) as an original co-sponsor. The bill was referred
solely to the Committee on Education and the Workforce. On Sep-
tember 14, 2023, the Committee considered H.R. 4259 in legislative
session and adopted an amendment in the nature of a substitute
offered by Rep. Aaron Bean (R-FL) that made a technical change.
The Committee did not consider further amendments to H.R. 4259.
The Committee reported H.R. 4259 favorably, as amended, to the
House of Representatives by a recorded vote of 39-0.

COMMITTEE VIEWS
INTRODUCTION

The Individuals with Disabilities Education Act (IDEA) requires
school districts to identify children with disabilities and provide
those children a free appropriate public education (FAPE) in the
least restrictive environment.! FAPE must consist of special edu-
cation and related services that allow children with disabilities to
access and make progress in the general education curriculum.

Under IDEA, the specific services and accommodations to be pro-
vided to a child with a disability are documented in an Individual-
ized Education Program (IEP). The IEP is developed by the IEP
team, the composition of which is spelled out in the statute.2 With-
in the list of IEP team members, the statute allows parents to in-
vite “other individuals who have knowledge or special expertise re-
garding the child, including related services personnel as appro-
priate.”3 This language permits parents to bring in lawyers or
other experts to advocate for the child’s needs at the IEP team
meeting.

PROTECTING THE RIGHTS OF PARENTS AND CHILDREN WITH
DISABILITIES

IDEA guarantees children with disabilities access to education
and the related services they need to thrive in the classroom. When
it works well, the law facilitates healthy dialogue between parents,
school officials, and outside experts within an IEP team to develop
an educational plan that meets a child’s needs and allows him or
her to thrive. An example of this collaboration is the provision that
permits parents to invite outside experts to IEP team meetings.
Since parents often do not have the medical, educational, or legal
expertise to advocate confidently on behalf of their child, this provi-
sion provides important protections for the rights of parents and
their children.

1§612(a)(1) and (5).
2§614(d)(1)(B).
3§ 614(d)(1)(B)(vi).
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Unfortunately, IDEA does not always work as intended. Some-
times parents of children with disabilities are unaware that they
have the right to involve outside experts in IEP team meetings; as
a result, the IEP team may make flawed decisions without this ex-
pert feedback about a child’s needs and parents may feel frustrated
and confused. H.R. 4259 will address this issue: this bill simply en-
sures that parents are notified annually of their right to bring out-
side experts to IEP team meetings. This is consistent with Congres-
sional efforts to ensure that parents are empowered with the infor-
mation they need to advocate effectively for their children.

CONCLUSION

IDEA empowers parents to advocate effectively for access to
FAPE for their children with disabilities. The Think Differently
about Education Act of 2023 will make that process easier for par-
ents by ensuring they receive notice of their right to have outside
experts advocate on their behalf at IEP team meetings. This is why
this bill passed unanimously out of the Committee on Education
and the Workforce. This bill is an important part of Congress’s ef-
forts to advance parents’ rights and improve the educational out-
comes of children with disabilities.

SUMMARY

H.R. 4259 requires local educational agencies to notify the par-
ents of children with disabilities before the first meeting of the
child’s Individualized Education Program (IEP) team each school
year of the parents’ right to invite outside experts to IEP team
meetings.

SECTION-BY-SECTION SUMMARY

Section 1. Short title

e Names the bill as the “Think Differently About Education
Act of 2023”.

Section 2. Notification requirement for IEP teams

e Amends section 614(d)(1)(B) of IDEA to require, within a
reasonable timeframe prior to the first meeting of the IEP
team for a child with a disability each school year, the local
educational agency to notify the parent of the child with a dis-
ability of the parent’s right to include other individuals who
have knowledge or special expertise regarding the child in the
IEP team meeting.

EXPLANATION OF AMENDMENTS

The amendment in the nature of a substitute is explained in the
body of this report.

APPLICATION OF LAW TO THE LEGISLATIVE BRANCH

Section 102(b)3 of Public Law 104-1 requires a description of the
application of this bill to the legislative branch. H.R. 4259 amends
the notification requirements of the Individuals with Disabilities
Education Act and therefore does not affect the legislative branch.
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UNFUNDED MANDATE STATEMENT

Pursuant to Section 423 of the Congressional Budget and Im-
poundment Control Act of 1974, Pub. L. No. 93-344 (as amended
by Section 101(a)(2) of the Unfunded Mandates Reform Act of 1995,
Pub. L. No. 104—4), the Committee adopts as its own the cost esti-
mate prepared by the Director of the Congressional Budget Office
(CBO) pursuant to section 402 of the Congressional Budget and Im-
poundment Control Act of 1974.

EARMARK STATEMENT

H.R. 4259 does not contain any congressional earmarks, limited
tax benefits, or limited tariff benefits as defined in clause 9 of rule
XXI of the Rules of the House of Representatives.

RoLL CALL VOTES

Clause 3(b) of rule XIII of the Rules of the House of Representa-
tives requires the Committee Report to include for each record vote
on a motion to report the measure or matter and on any amend-
ments offered to the measure or matter the total number of votes
for and against and the names of the Members voting for and
against.



Date: 9/14/23

COMMITTEE ON EDUCATION AND THE WORKFORCE RECORD OF COMMITTEE VOTE
Roll Call:d Bil: H.R. 4259 Amendment Number: wa

Disposition: Adopted by a Full Committee Roil Call Vote (39 - 0)

Sponsor/Amendment; Rep. Bean/ HR4259ANS 01 MOTION TO REPORT

Name & State aye No \:&‘\g Noowe & Siate Ave o \:;A
Mrs. FOXX (NC) (Chairwoman) P Mr. SCOTT (VA) (Ranking) X
Mr. WILSON (8C) Mr. GRIJALVA (AZ) X
Mr. THOMPSON (PA) X Mr. COURNTEY (CT) X
Mr. WALBERG (MI) X Mr. SABLAN (MP) X
Mr. GROTHMAN (WI) X Ms. WILSON (FL) X
Ms. STEFANIK (NY) X Ms. BONAMICI {OR) x
Mr. ALLEN (GA) X Mr. TAKANO (CA) X
Mr. BANKS (IN) X Ms. ADAMS (NC) *
Mr. COMER (KY) X Mr. DESAULNIER (CA) x
M. SMUCKER (PA) X Mr. NORCROSS (NJ) x
Mr. OWENS (UT) X Ms. JAYAPAL (WA) X
Mr. GOOD (VA) X Ms. WILD (PA) X
Mrs. MCCLAIN (MI) X Ms. MCBATH (GA) X
Mrs. MILLER (IL) X Mrs. HAYES (CT) X
Mis. STEEL (CA) x Ms. OMAR (MN) X
Mr. ESTES (KS) x Ms. STEVENS (MI) N
Ms, LETLOW (LA) X Ms. LEGER FERNANDEZ (NM) P
Mr. KILEY (CA) X Ms. MANNING (NC) X
Mr. BEAN (FL) X Mr. MRVAN (IN)
Mr. BURLISON (MO) X Mr. BOWMAN (NY) X
Mr. MORAN (TX) X
Mr. JAMES (M}) X
Ms. CHAVEZ-DEREMER (OR) X
Mr. WILLIAMS (NY) X
Ms. HOUCHIN (IN) X
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STATEMENT OF GENERAL PERFORMANCE GOALS AND OBJECTIVES

In accordance with clause (3)(c) of rule XIII of the Rules of the
House of Representatives, the goal of H.R. 4259 is to require local
educational agencies to notify parents of children with disabilities
of the right to bring outside experts to IEP team meetings.

DuUPLICATION OF FEDERAL PROGRAMS

No provision of H.R. 4259 establishes or reauthorizes a program
of the Federal Government known to be duplicative of another Fed-
eral program, a program that was included in any report from the
Government Accountability Office to Congress pursuant to section
21 of Public Law 111-139, or a program related to a program iden-
tified in the most recent Catalog of Federal Domestic Assistance.

STATEMENT OF OVERSIGHT FINDINGS AND RECOMMENDATIONS OF
THE COMMITTEE

In compliance with clause 3(c)(1) of rule XIII and clause 2(b)(1)
of rule X of the Rules of the House of Representatives, the commit-
tee’s oversight findings and recommendations are reflected in the
body of this report.

REQUIRED COMMITTEE HEARING AND RELATED HEARINGS

In compliance with clause 3(c)(6) of rule XIII of the Rules of the
House of Representatives, the following hearings held during the
118th Congress were used to develop or consider H.R. 4259: on
February 8, 2023, the Committee on Education and the Workforce
held a hearing on “American Education in Crisis” and on May 16,
2023, the Committee on Education and the Workforce held a hear-
ing on “Examining the Policies and Priorities of the U.S. Depart-
ment of Education.”

NEW BUDGET AUTHORITY AND CBO COST ESTIMATE

With respect to the requirements of clause 3(c)(2) of rule XIII of
the Rules of the House of Representatives and section 308(a) of the
Congressional Budget Act of 1974 and with respect to requirements
of clause 3(c)(3) of rule XIII of the Rules of the House of Represent-
atives and section 402 of the Congressional Budget Act of 1974, the
Committee has received the following estimate for H.R. 4259 from
the Director of the Congressional Budget Office:



H.R. 4259, Think Differently about Education Act of 2023

As ordered reported by the House Committee on Education and the Workforce on September 14, 2023

By Fiscal Year, Millions of Dollars 2023 2023-2028 2023-2033
Direct Spending (Outlays) 0 0 0
Revenues 0 0 0
Increase or Decrease (-)

in the Deficit 0 0 0
Spending Subject to * .
Appropriation (Outlays) 0 not estimated
Increases net direct spending in Statutory pay-as-you-go procedures apply? No
any of the four consecutive 10-year No

periods beginning in 20347 Mandate Effects

Increases on-budget deficits in any Contains intergovernmental mandate? No
of the four consecutive 10-year No

periods beginning in 2034? Contains private-sector mandate? No

* = between zero and $500,000.

H.R. 4259 would amend the Individuals with Disabilities Edu-
cation Act to require each local education agency to notify the par-
ents of a child with a disability that they may include individuals
with special expertise or knowledge of the child as part of the
child’s individualized education program team. CBO estimates that
the cost to the Department of Education to implement that require-
ment would be insignificant; any spending would be subject to the
availability of appropriated funds.

The CBO staff contact for this estimate is Garrett Quenneville.
The estimate was reviewed by H. Samuel Papenfuss, Deputy Direc-
tor of Budget Analysis.

PHILLIP L. SWAGEL,
Director, Congressional Budget Office.

COMMITTEE COST ESTIMATE

Clause 3(d)(1) of rule XIII of the Rules of the House of Rep-
resentatives requires an estimate and a comparison of the costs
that would be incurred in carrying out H.R. 4259. However, clause
3(d)(2)B) of that rule provides that this requirement does not
apply when, as with the present report, the committee adopts as
its own the cost estimate of the bill prepared by the Director of the
Congressional Budget Office under section 402 of the Congressional
Budget Act.

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3(e) of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italics,
and existing law in which no change is proposed is shown in
roman):

INDIVIDUALS WITH DISABILITIES EDUCATION ACT

* k *k & * k *k
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PART B—ASSISTANCE FOR EDUCATION OF ALL
CHILDREN WITH DISABILITIES

* k *k & * k *k

SEC. 614. EVALUATIONS, ELIGIBILITY DETERMINATIONS, INDIVIDUAL-
IZED EDUCATION PROGRAMS, AND EDUCATIONAL PLACE-
MENTS.

(a) EVALUATIONS, PARENTAL CONSENT, AND REEVALUATIONS.—
(1) INITIAL EVALUATIONS.—

(A) IN GENERAL.—A State educational agency, other
State agency, or local educational agency shall conduct a
full and individual initial evaluation in accordance with
this paragraph and subsection (b), before the initial provi-
sion of special education and related services to a child
with a disability under this part.

(B) REQUEST FOR INITIAL EVALUATION.—Consistent with
subparagraph (D), either a parent of a child, or a State
educational agency, other State agency, or local edu-
cational agency may initiate a request for an initial eval-
uation to determine if the child is a child with a disability.

(C) PROCEDURES.—

(i) IN GENERAL.—Such initial evaluation shall con-
sist of procedures—

(I) to determine whether a child is a child with
a disability (as defined in section 602) within 60
days of receiving parental consent for the evalua-
tion, or, if the State establishes a timeframe with-
in which the evaluation must be conducted, within
such timeframe; and

h({(Ii) to determine the educational needs of such
child.

(11) EXCEPTION.—The relevant timeframe in clause

(i)(I) shall not apply to a local educational agency if—

(I) a child enrolls in a school served by the local
educational agency after the relevant timeframe
in clause (i)(I) has begun and prior to a deter-
mination by the child’s previous local educational
agency as to whether the child is a child with a
disability (as defined in section 602), but only if
the subsequent local educational agency is making
sufficient progress to ensure a prompt completion
of the evaluation, and the parent and subsequent
local educational agency agree to a specific time
when the evaluation will be completed; or

(IT) the parent of a child repeatedly fails or re-
fuses to produce the child for the evaluation.

(D) PARENTAL CONSENT.—

(i) IN GENERAL.—

(I) CONSENT FOR INITIAL EVALUATION.—The
agency proposing to conduct an initial evaluation
to determine if the child qualifies as a child with
a disability as defined in section 602 shall obtain
informed consent from the parent of such child be-
fore conducting the evaluation. Parental consent
for evaluation shall not be construed as consent
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for placement for receipt of special education and
related services.

(IT) CONSENT FOR SERVICES.—An agency that is
responsible for making a free appropriate public
education available to a child with a disability
under this part shall seek to obtain informed con-
sent from the parent of such child before providing
special education and related services to the child.

(i) ABSENCE OF CONSENT.—

(I) FOR INITIAL EVALUATION.—If the parent of
such child does not provide consent for an initial
evaluation under clause (i)(I), or the parent fails
to respond to a request to provide the consent, the
local educational agency may pursue the initial
evaluation of the child by utilizing the procedures
described in section 615, except to the extent in-
consistent with State law relating to such paren-
tal consent.

(IT) For SERVICES.—If the parent of such child
refuses to consent to services under clause (i)(II),
the local educational agency shall not provide spe-
cial education and related services to the child by
utilizing the procedures described in section 615.

(III) EFFECT ON AGENCY OBLIGATIONS.—If the
parent of such child refuses to consent to the re-
ceipt of special education and related services, or
the parent fails to respond to a request to provide
such consent—

(aa) the local educational agency shall not
be considered to be in violation of the require-
ment to make available a free appropriate
public education to the child for the failure to
provide such child with the special education
and related services for which the local edu-
cational agency requests such consent; and

(bb) the local educational agency shall not
be required to convene an IEP meeting or de-
velop an IEP under this section for the child
for the special education and related services
for which the local educational agency re-
quests such consent.

(iii)) CONSENT FOR WARDS OF THE STATE.—

(I) IN GENERAL.—If the child is a ward of the
State and is not residing with the child’s parent,
the agency shall make reasonable efforts to obtain
the informed consent from the parent (as defined
in section 602) of the child for an initial evalua-
tion to determine whether the child is a child with
a disability.

(II) ExcepTiON.—The agency shall not be re-
quired to obtain informed consent from the parent
of a child for an initial evaluation to determine
whether the child is a child with a disability if—
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(aa) despite reasonable efforts to do so, the
agency cannot discover the whereabouts of the
parent of the child;

(bb) the rights of the parents of the child
have been terminated in accordance with
State law; or

(cc) the rights of the parent to make edu-
cational decisions have been subrogated by a
judge in accordance with State law and con-
sent for an initial evaluation has been given
by an individual appointed by the judge to
represent the child.

(E) RULE OF CONSTRUCTION.—The screening of a student
by a teacher or specialist to determine appropriate instruc-
tional strategies for curriculum implementation shall not
be considered to be an evaluation for eligibility for special
education and related services.

(2) REEVALUATIONS.—

(A) IN GENERAL.—A local educational agency shall en-
sure that a reevaluation of each child with a disability is
conducted in accordance with subsections (b) and (c)—

(i) if the local educational agency determines that
the educational or related services needs, including
improved academic achievement and functional per-
formance, of the child warrant a reevaluation; or

(i1) if the child’s parents or teacher requests a re-
evaluation.

(B) LIMITATION.—A reevaluation conducted under sub-
paragraph (A) shall occur—

(i) not more frequently than once a year, unless the
parent and the local educational agency agree other-
wise; and

(i) at least once every 3 years, unless the parent
and the local educational agency agree that a reevalu-
ation is unnecessary.

(b) EVALUATION PROCEDURES.—

(1) NoTICE.—The local educational agency shall provide no-
tice to the parents of a child with a disability, in accordance
with subsections (b)(3), (b)(4), and (c) of section 615, that de-
zcribes any evaluation procedures such agency proposes to con-

uct.

(2) CONDUCT OF EVALUATION.—In conducting the evaluation,
the local educational agency shall—

(A) use a variety of assessment tools and strategies to
gather relevant functional, developmental, and academic
information, including information provided by the parent,
that may assist in determining—

(i) whether the child is a child with a disability; and

(i) the content of the child’s individualized edu-
cation program, including information related to ena-
bling the child to be involved in and progress in the
general education curriculum, or, for preschool chil-
dren, to participate in appropriate activities;

(B) not use any single measure or assessment as the sole
criterion for determining whether a child is a child with a
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disability or determining an appropriate educational pro-
gram for the child; and

(C) use technically sound instruments that may assess
the relative contribution of cognitive and behavioral fac-
tors, in addition to physical or developmental factors.

(3) ADDITIONAL REQUIREMENTS.—Each local educational
agency shall ensure that—

(A) assessments and other evaluation materials used to
assess a child under this section—

(i) are selected and administered so as not to be dis-
criminatory on a racial or cultural basis;

(i) are provided and administered in the language
and form most likely to yield accurate information on
what the child knows and can do academically, devel-
opmentally, and functionally, unless it is not feasible
to so provide or administer;

(iii) are used for purposes for which the assessments
or measures are valid and reliable;

(iv) are administered by trained and knowledgeable
personnel; and

(v) are administered in accordance with any instruc-
tions provided by the producer of such assessments;

(B) the child is assessed in all areas of suspected dis-
ability;

(C) assessment tools and strategies that provide relevant
information that directly assists persons in determining
the educational needs of the child are provided; and

(D) assessments of children with disabilities who trans-
fer from 1 school district to another school district in the
same academic year are coordinated with such children’s
prior and subsequent schools, as necessary and as expedi-
tiously as possible, to ensure prompt completion of full
evaluations.

(4) DETERMINATION OF ELIGIBILITY AND EDUCATIONAL
NEED.—Upon completion of the administration of assessments
and other evaluation measures—

(A) the determination of whether the child is a child
with a disability as defined in section 602(3) and the edu-
cational needs of the child shall be made by a team of
qualified professionals and the parent of the child in ac-
cordance with paragraph (5); and

(B) a copy of the evaluation report and the documenta-
tion of determination of eligibility shall be given to the
parent.

(5) SPECIAL RULE FOR ELIGIBILITY DETERMINATION.—In mak-
ing a determination of eligibility under paragraph (4)(A), a
child shall not be determined to be a child with a disability if
the determinant factor for such determination is—

(A) lack of appropriate instruction in reading, including
in the essential components of reading instruction (as de-
fined in section 1208(3) of the Elementary and Secondary
Education Act of 1965, as such section was in effect on the
day before the date of enactment of the Every Student
Succeeds Act);

(B) lack of instruction in math; or
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(C) limited English proficiency.

(6) SPECIFIC LEARNING DISABILITIES.—

(A) IN GENERAL.—Notwithstanding section 607(b), when
determining whether a child has a specific learning dis-
ability as defined in section 602, a local educational agency
shall not be required to take into consideration whether a
child has a severe discrepancy between achievement and
intellectual ability in oral expression, listening comprehen-
sion, written expression, basic reading skill, reading com-
prehension, mathematical calculation, or mathematical
reasoning.

(B) ADDITIONAL AUTHORITY.—In determining whether a
child has a specific learning disability, a local educational
agency may use a process that determines if the child re-
sponds to scientific, research-based intervention as a part
of (’;}}e evaluation procedures described in paragraphs (2)
and (3).

(c) ADDITIONAL REQUIREMENTS FOR EVALUATION AND REEVALUA-
TIONS.—

(1) REVIEW OF EXISTING EVALUATION DATA.—As part of an
initial evaluation (if appropriate) and as part of any reevalua-
tion under this section, the IEP Team and other qualified pro-
fessionals, as appropriate, shall—

(A) review existing evaluation data on the child, includ-
ing—

(i) evaluations and information provided by the par-
ents of the child;

(i1) current classroom-based, local, or State assess-
ments, and classroom-based observations; and

(iii) observations by teachers and related services
providers; and

(B) on the basis of that review, and input from the
child’s parents, identify what additional data, if any, are
needed to determine—

(i) whether the child is a child with a disability as
defined in section 602(3), and the educational needs of
the child, or, in case of a reevaluation of a child,
whether the child continues to have such a disability
and such educational needs;

(ii) the present levels of academic achievement and
related developmental needs of the child;

(iii) whether the child needs special education and
related services, or in the case of a reevaluation of a
child, whether the child continues to need special edu-
cation and related services; and

(iv) whether any additions or modifications to the
special education and related services are needed to
enable the child to meet the measurable annual goals
set out in the individualized education program of the
child and to participate, as appropriate, in the general
education curriculum.

(2) SOURCE OF DATA.—The local educational agency shall ad-
minister such assessments and other evaluation measures as
may be needed to produce the data identified by the IEP Team
under paragraph (1)(B).
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(3) PARENTAL CONSENT.—Each local educational agency shall
obtain informed parental consent, in accordance with sub-
section (a)(1)(D), prior to conducting any reevaluation of a child
with a disability, except that such informed parental consent
need not be obtained if the local educational agency can dem-
onstrate that it had taken reasonable measures to obtain such
consent and the child’s parent has failed to respond.

(4) REQUIREMENTS IF ADDITIONAL DATA ARE NOT NEEDED.—If
the IEP Team and other qualified professionals, as appro-
priate, determine that no additional data are needed to deter-
mine whether the child continues to be a child with a disability
and to determine the child’s educational needs, the local edu-
cational agency—

(A) shall notify the child’s parents of—

(1) that determination and the reasons for the deter-
mination; and

(i1) the right of such parents to request an assess-
ment to determine whether the child continues to be
a child with a disability and to determine the child’s
educational needs; and

(B) shall not be required to conduct such an assessment
unless requested to by the child’s parents.

(5) EVALUATIONS BEFORE CHANGE IN ELIGIBILITY.—

(A) IN GENERAL.—Except as provided in subparagraph
(B), a local educational agency shall evaluate a child with
a disability in accordance with this section before deter-
mining that the child is no longer a child with a disability.

(B) EXCEPTION.—

(i) IN GENERAL.—The evaluation described in sub-
paragraph (A) shall not be required before the termi-
nation of a child’s eligibility under this part due to
graduation from secondary school with a regular di-
ploma, or due to exceeding the age eligibility for a free
appropriate public education under State law.

(ii) SUMMARY OF PERFORMANCE.—For a child whose
eligibility under this part terminates under cir-
cumstances described in clause (i), a local educational
agency shall provide the child with a summary of the
child’s academic achievement and functional perform-
ance, which shall include recommendations on how to
assist the child in meeting the child’s postsecondary
goals.

(d) INDIVIDUALIZED EDUCATION PROGRAMS.—

(1) DEFINITIONS.—In this title:

(A) INDIVIDUALIZED EDUCATION PROGRAM.—

(1) IN GENERAL.—The term “individualized education
program” or “IEP” means a written statement for each
child with a disability that is developed, reviewed, and
revised in accordance with this section and that in-
cludes—

(I) a statement of the child’s present levels of
academic achievement and functional perform-
ance, including—



16

(aa) how the child’s disability affects the
child’s involvement and progress in the gen-
eral education curriculum,;

(bb) for preschool children, as appropriate,
how the disability affects the child’s participa-
tion in appropriate activities; and

(cc) for children with disabilities who take
alternate assessments aligned to alternate
achievement standards, a description of
benchmarks or short-term objectives;

(IT) a statement of measurable annual goals, in-
cluding academic and functional goals, designed
to—

(aa) meet the child’s needs that result from
the child’s disability to enable the child to be
involved in and make progress in the general
education curriculum; and

(bb) meet each of the child’s other edu-
cational needs that result from the child’s dis-
ability;

(ITI) a description of how the child’s progress to-
ward meeting the annual goals described in sub-
clause (II) will be measured and when periodic re-
ports on the progress the child is making toward
meeting the annual goals (such as through the use
of quarterly or other periodic reports, concurrent
with the issuance of report cards) will be provided;

(IV) a statement of the special education and re-
lated services and supplementary aids and serv-
ices, based on peer-reviewed research to the ex-
tent practicable, to be provided to the child, or on
behalf of the child, and a statement of the pro-
gram modifications or supports for school per-
sonnel that will be provided for the child—

(aa) to advance appropriately toward attain-
ing the annual goals;

(bb) to be involved in and make progress in
the general education curriculum in accord-
ance with subclause (I) and to participate in
extracurricular and other nonacademic activi-
ties; and

(cc) to be educated and participate with
other children with disabilities and non-
disabled children in the activities described in
this subparagraph;

(V) an explanation of the extent, if any, to which
the child will not participate with nondisabled
children in the regular class and in the activities
described in subclause (IV)(cc);

(VI)(aa) a statement of any individual appro-
priate accommodations that are necessary to
measure the academic achievement and functional
performance of the child on State and districtwide
asi{essments consistent with section 612(a)(16)(A);
an
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(bb) if the IEP Team determines that the child
shall take an alternate assessment on a particular
State or districtwide assessment of student
achievement, a statement of why—

(AA) the child cannot participate in the reg-
ular assessment; and

(BB) the particular alternate assessment se-
lected is appropriate for the child;

(VII) the projected date for the beginning of the
services and modifications described in subclause
(IV), and the anticipated frequency, location, and
duration of those services and modifications; and

(VIII) beginning not later than the first IEP to
be in effect when the child is 16, and updated an-
nually thereafter—

(aa) appropriate measurable postsecondary
goals based upon age appropriate transition
assessments related to training, education,
employment, and, where appropriate, inde-
pendent living skills;

(bb) the transition services (including
courses of study) needed to assist the child in
reaching those goals; and

(cc) beginning not later than 1 year before
the child reaches the age of majority under
State law, a statement that the child has been
informed of the child’s rights under this title,
if any, that will transfer to the child on reach-
ing the age of majority under section 615(m).

(i1) RULE OF CONSTRUCTION.—Nothing in this section
shall be construed to require—

(I) that additional information be included in a
child’s IEP beyond what is explicitly required in
this section; and

(II) the IEP Team to include information under
1 component of a child’s IEP that is already con-
tained under another component of such IEP.

(B) INDIVIDUALIZED EDUCATION PROGRAM TEAM.—[The
term]

(i) IN GENERAL.—The term “individualized education
program team” or “IEP Team” means a group of indi-
viduals composed of—

[(G)] (D the parents of a child with a disability;

[Gi)] (D) not less than 1 regular education
teacher of such child (if the child is, or may be,
participating in the regular education environ-
ment);

[Gii)] III) not less than 1 special education
teacher, or where appropriate, not less than 1 spe-
cial education provider of such child;

[(Gv)] (IV) a representative of the local edu-
cational agency who—

[(D] (aa) is qualified to provide, or super-
vise the provision of, specially designed in-
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struction to meet the unique needs of children
with disabilities;

LAD1 (bb) is knowledgeable about the gen-
eral education curriculum; and

[AID] (cc) is knowledgeable about the
availability of resources of the local edu-
cational agency;

[(v)] (V) an individual who can interpret the in-
structional implications of evaluation results, who
may be a member of the team described in clauses
(i1) through (vi);

[(vi)] (VD) at the discretion of the parent or the
agency, other individuals who have knowledge or
special expertise regarding the child, including re-
lated services personnel as appropriate; and

[(viD)] (VII) whenever appropriate, the child
with a disability.

(i1) NOTIFICATION REQUIRED.—Within a reasonable
timeframe prior to the first convening of the individ-
ualized education program team for a child with a dis-
ability for a school year, the local educational agency
that serves such child shall notify the parent of such
child that such parent may, under clause (1)(VI), in-
clude other individuals who have knowledge or special
expertise regarding the child, including related services
personnel as appropriate, as part of the individualized
education program team.

(C) IEP TEAM ATTENDANCE.—

(i) ATTENDANCE NOT NECESSARY.—A member of the
IEP Team shall not be required to attend an IEP
meeting, in whole or in part, if the parent of a child
with a disability and the local educational agency
agree that the attendance of such member is not nec-
essary because the member’s area of the curriculum or
related services is not being modified or discussed in
the meeting.

(ii) ExcusaL.—A member of the IEP Team may be
excused from attending an IEP meeting, in whole or in
part, when the meeting involves a modification to or
discussion of the member’s area of the curriculum or
related services, if—

(I) the parent and the local educational agency
consent to the excusal; and

(IT) the member submits, in writing to the par-
ent and the IEP Team, input into the development
of the IEP prior to the meeting.

(iii)) WRITTEN AGREEMENT AND CONSENT REQUIRED.—
A parent’s agreement under clause (i) and consent
under clause (ii) shall be in writing.

(D) IEP TEAM TRANSITION.—In the case of a child who
was previously served under part C, an invitation to the
initial IEP meeting shall, at the request of the parent, be
sent to the part C service coordinator or other representa-
tives of the part C system to assist with the smooth transi-
tion of services.
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(2) REQUIREMENT THAT PROGRAM BE IN EFFECT.—

(A) IN GENERAL.—At the beginning of each school year,
each local educational agency, State educational agency, or
other State agency, as the case may be, shall have in ef-
fect, for each child with a disability in the agency’s juris-
diction, an individualized education program, as defined in
paragraph (1)(A).

(B) PROGRAM FOR CHILD AGED 3 THROUGH 5.—In the case
of a child with a disability aged 3 through 5 (or, at the dis-
cretion of the State educational agency, a 2-year-old child
with a disability who will turn age 3 during the school
year), the IEP Team shall consider the individualized fam-
ily service plan that contains the material described in sec-
tion 636, and that is developed in accordance with this sec-
tion, and the individualized family service plan may serve
as the IEP of the child if using that plan as the IEP is—

(i) consistent with State policy; and
(i) agreed to by the agency and the child’s parents.

(C) PROGRAM FOR CHILDREN WHO TRANSFER SCHOOL DIS-
TRICTS.—

(i) IN GENERAL.—

(I) TRANSFER WITHIN THE SAME STATE.—In the
case of a child with a disability who transfers
school districts within the same academic year,
who enrolls in a new school, and who had an IEP
that was in effect in the same State, the local edu-
cational agency shall provide such child with a
free appropriate public education, including serv-
ices comparable to those described in the pre-
viously held IEP, in consultation with the parents
until such time as the local educational agency
adopts the previously held IEP or develops,
adopts, and implements a new IEP that is con-
sistent with Federal and State law.

(II) TRANSFER OUTSIDE STATE.—In the case of a
child with a disability who transfers school dis-
tricts within the same academic year, who enrolls
in a new school, and who had an IEP that was in
effect in another State, the local educational agen-
cy shall provide such child with a free appropriate
public education, including services comparable to
those described in the previously held IEP, in con-
sultation with the parents until such time as the
local educational agency conducts an evaluation
pursuant to subsection (a)(1), if determined to be
necessary by such agency, and develops a new
IEP, if appropriate, that is consistent with Federal
and State law.

(ii) TRANSMITTAL OF RECORDS.—To facilitate the
transition for a child described in clause (i)—

(I) the new school in which the child enrolls
shall take reasonable steps to promptly obtain the
child’s records, including the IEP and supporting
documents and any other records relating to the
provision of special education or related services
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to the child, from the previous school in which the
child was enrolled, pursuant to section 99.31(a)(2)
of title 34, Code of Federal Regulations; and
(IT) the previous school in which the child was
enrolled shall take reasonable steps to promptly
respond to such request from the new school.
(3) DEVELOPMENT OF IEP.—

(A) IN GENERAL.—In developing each child’s IEP, the
IEP Team, subject to subparagraph (C), shall consider—

(i) the strengths of the child,;

(i) the concerns of the parents for enhancing the
education of their child;

(iii) the results of the initial evaluation or most re-
cent evaluation of the child; and

(iv) the academic, developmental, and functional
needs of the child.

(B) CONSIDERATION OF SPECIAL FACTORS.—The IEP
Team shall—

(i) in the case of a child whose behavior impedes the
child’s learning or that of others, consider the use of
positive behavioral interventions and supports, and
other strategies, to address that behavior;

(ii) in the case of a child with limited English pro-
ficiency, consider the language needs of the child as
such needs relate to the child’s IEP;

(iii) in the case of a child who is blind or visually im-
paired, provide for instruction in Braille and the use
of Braille unless the IEP Team determines, after an
evaluation of the child’s reading and writing skills,
needs, and appropriate reading and writing media (in-
cluding an evaluation of the child’s future needs for in-
struction in Braille or the use of Braille), that instruc-
tion in Braille or the use of Braille is not appropriate
for the child;

(iv) consider the communication needs of the child,
and in the case of a child who is deaf or hard of hear-
ing, consider the child’s language and communication
needs, opportunities for direct communications with
peers and professional personnel in the child’s lan-
guage and communication mode, academic level, and
full range of needs, including opportunities for direct
instruction in the child’s language and communication
mode; and

(v) consider whether the child needs assistive tech-
nology devices and services.

(C) REQUIREMENT WITH RESPECT TO REGULAR EDUCATION
TEACHER.—A regular education teacher of the child, as a
member of the IEP Team, shall, to the extent appropriate,
participate in the development of the IEP of the child, in-
cluding the determination of appropriate positive behav-
ioral interventions and supports, and other strategies, and
the determination of supplementary aids and services, pro-
gram modifications, and support for school personnel con-
sistent with paragraph (1)(A)G)(IV).
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(D) AGREEMENT.—In making changes to a child’s IEP
after the annual IEP meeting for a school year, the parent
of a child with a disability and the local educational agen-
cy may agree not to convene an IEP meeting for the pur-
poses of making such changes, and instead may develop a
written document to amend or modify the child’s current
IEP.

(E) CONSOLIDATION OF IEP TEAM MEETINGS.—To the ex-
tent possible, the local educational agency shall encourage
the consolidation of reevaluation meetings for the child
and other IEP Team meetings for the child.

(F) AMENDMENTS.—Changes to the IEP may be made ei-
ther by the entire IEP Team or, as provided in subpara-
graph (D), by amending the IEP rather than by redrafting
the entire IEP. Upon request, a parent shall be provided
with a revised copy of the IEP with the amendments incor-
porated.

(4) REVIEW AND REVISION OF IEP.—

(A) IN GENERAL.—The local educational agency shall en-
sure that, subject to subparagraph (B), the IEP Team—

(i) reviews the child’s IEP periodically, but not less
frequently than annually, to determine whether the
annual goals for the child are being achieved; and

(i1) revises the IEP as appropriate to address—

(I) any lack of expected progress toward the an-
nual goals and in the general education cur-
riculum, where appropriate;

(IT) the results of any reevaluation conducted
under this section;

(ITT) information about the child provided to, or
by, the parents, as described in subsection
(e)(1)(B);

(IV) the child’s anticipated needs; or

(V) other matters.

(B) REQUIREMENT WITH RESPECT TO REGULAR EDUCATION
TEACHER.—A regular education teacher of the child, as a
member of the IEP Team, shall, consistent with paragraph
(1)(C), participate in the review and revision of the IEP of
the child.

(5) MULTI-YEAR IEP DEMONSTRATION.—

(A) PILOT PROGRAM.—

(i) PURPOSE.—The purpose of this paragraph is to
provide an opportunity for States to allow parents and
local educational agencies the opportunity for long-
term planning by offering the option of developing a
comprehensive multi-year IEP, not to exceed 3 years,
that is designed to coincide with the natural transition
points for the child.

(il) AUTHORIZATION.—In order to carry out the pur-
pose of this paragraph, the Secretary is authorized to
approve not more than 15 proposals from States to
carry out the activity described in clause (i).

(ii1)) PROPOSAL.—

(I) IN GENERAL.—A State desiring to participate
in the program under this paragraph shall submit
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a proposal to the Secretary at such time and in
such manner as the Secretary may reasonably re-
quire.

(IT) CONTENT.—The proposal shall include—

(aa) assurances that the development of a
multi-year IEP under this paragraph is op-
tional for parents;

(bb) assurances that the parent is required
to provide informed consent before a com-
prehensive multi-year IEP is developed;

(cc) a list of required elements for each
multi-year IEP, including—

(AA) measurable goals pursuant to
paragraph (1)(A)1)(II), coinciding with
natural transition points for the child,
that will enable the child to be involved
in and make progress in the general edu-
cation curriculum and that will meet the
child’s other needs that result from the
child’s disability; and

(BB) measurable annual goals for deter-
mining progress toward meeting the goals
described in subitem (AA); and

(dd) a description of the process for the re-
view and revision of each multi-year IEP, in-
cluding—

(AA) a review by the IEP Team of the
child’s multi-year IEP at each of the
child’s natural transition points;

(BB) in years other than a child’s nat-
ural transition points, an annual review
of the child’s IEP to determine the child’s
current levels of progress and whether
the annual goals for the child are being
achieved, and a requirement to amend
the IEP, as appropriate, to enable the
child to continue to meet the measurable
goals set out in the IEP;

(CC) if the IEP Team determines on the
basis of a review that the child is not
making sufficient progress toward the
goals described in the multi-year IEP, a
requirement that the local educational
agency shall ensure that the IEP Team
carries out a more thorough review of the
IEP in accordance with paragraph (4)
within 30 calendar days; and

(DD) at the request of the parent, a re-
quirement that the IEP Team shall con-
duct a review of the child’s multi-year
IEP rather than or subsequent to an an-
nual review.

(B) REPORT.—Beginning 2 years after the date of enact-
ment of the Individuals with Disabilities Education Im-
provement Act of 2004, the Secretary shall submit an an-
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nual report to the Committee on Education and the Work-
force of the House of Representatives and the Committee
on Health, Education, Labor, and Pensions of the Senate
regarding the effectiveness of the program under this
paragraph and any specific recommendations for broader
implementation of such program, including—

(i) reducing—

(I) the paperwork burden on teachers, prin-
cipals, administrators, and related service pro-
viders; and

(IT) noninstructional time spent by teachers in
complying with this part;

(ii) enhancing longer-term educational planning;

(iii) improving positive outcomes for children with
disabilities;

(iv) promoting collaboration between IEP Team
members; and

(v) ensuring satisfaction of family members.

(C) DEFINITION.—In this paragraph, the term “natural
transition points” means those periods that are close in
time to the transition of a child with a disability from pre-
school to elementary grades, from elementary grades to
middle or junior high school grades, from middle or junior
high school grades to secondary school grades, and from
secondary school grades to post-secondary activities, but in
no case a period longer than 3 years.

(6) FAILURE TO MEET TRANSITION OBJECTIVES.—If a partici-
pating agency, other than the local educational agency, fails to
provide the transition services described in the IEP in accord-
ance with paragraph (1)(A)(i)(VIII), the local educational agen-
cy shall reconvene the IEP Team to identify alternative strate-
gies to meet the transition objectives for the child set out in
the TEP.

(7) CHILDREN WITH DISABILITIES IN ADULT PRISONS.—

(A) IN GENERAL.—The following requirements shall not
apply to children with disabilities who are convicted as
adults under State law and incarcerated in adult prisons:

(i) The requirements contained in section 612(a)(16)
and paragraph (1)(A)3)(VI) (relating to participation of
children with disabilities in general assessments).

(ii) The requirements of items (aa) and (bb) of para-
graph (1)(A)G)(VIII) (relating to transition planning
and transition services), do not apply with respect to
such children whose eligibility under this part will
end, because of such children’s age, before such chil-
dren will be released from prison.

(B) ADDITIONAL REQUIREMENT.—If a child with a dis-
ability is convicted as an adult under State law and incar-
cerated in an adult prison, the child’s IEP Team may mod-
ify the child’s IEP or placement notwithstanding the re-
quirements of sections 612(a)(5)(A) and paragraph (1)(A) if
the State has demonstrated a bona fide security or compel-
ling penological interest that cannot otherwise be accom-
modated.
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(e) EDUCATIONAL PLACEMENTS.—Each local educational agency or
State educational agency shall ensure that the parents of each
child with a disability are members of any group that makes deci-
sions on the educational placement of their child.

(f) ALTERNATIVE MEANS OF MEETING PARTICIPATION.—When con-
ducting IEP team meetings and placement meetings pursuant to
this section, section 615(e), and section 615(f)(1)(B), and carrying
out administrative matters under section 615 (such as scheduling,
exchange of witness lists, and status conferences), the parent of a
child with a disability and a local educational agency may agree to
use alternative means of meeting participation, such as video con-
ferences and conference calls.

* * *k & * * *k
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