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May 17, 2023.—Committed to the Committee of the Whole House on the State of
the Union and ordered to be printed

Mrs. RODGERS of Washington, from the Committee on Energy and
Commerce, submitted the following

REPORT
together with
MINORITY VIEWS

[To accompany H.R. 485]

The Committee on Energy and Commerce, to whom was referred
the bill (H.R. 485) to amend title XI of the Social Security Act to
prohibit the use of quality-adjusted life years and similar measures
in coverage and payment determinations under Federal health care
programs, having considered the same, reports favorably thereon
with an amendment and recommends that the bill as amended do
pass.
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The amendment is as follows:
Strike all after the enacting clause and insert the following:

SECTION 1. SHORT TITLE.

This Act may be cited as the “Protecting Health Care for All Patients Act of
2023”.

SEC. 2. PROHIBITING THE USE OF QUALITY-ADJUSTED LIFE YEARS AND SIMILAR MEASURES
IN COVERAGE AND PAYMENT DETERMINATIONS UNDER FEDERAL HEALTH CARE
PROGRAMS.

(a) IN GENERAL.—Section 1182(e) of the Social Security Act (42 U.S.C. 1320e-1(e))
is amended—

(1) by inserting “or treats extending the life of an elderly, disabled, or termi-
nally ill individual as of lower value than extending the life of an individual
who is younger, non-disabled, or not terminally ill” after “because of an individ-
ual’s disability”;

(2) by inserting “described in the preceding sentence” after “such a similar
measure”;

(3) by striking “The Secretary shall not” and inserting “A Federal agency (in-
cluding the CMI (as described in section 1115A)) or State may not”;

(4) by striking “under title XVIII.” and inserting the following: “under any
Federal health care program (as defined in section 1128B, except that such term
shall include the health program established under chapter 89 of title 5, United
States Code).”; and

(5) by adding at the end the following new sentence: “Notwithstanding any
other provision of law, a Federal agency (including the CMI) or State may not
waive the application of the provisions of this subsection (or the provisions of
section 1852(0), section 1860D-12(h), section 1902(a)(88), section 1932(b)(9), or
section 2102(e)) under section 1115, section 1115A, or any other demonstration
or waiver authority.”.

(b) CONFORMING AMENDMENTS.—

(1) MEDICAID.—

(A) IN GENERAL.—Section 1902(a) of the Social Security Act (42 U.S.C.
1396a(a)) is amended—

(i) in paragraph (86), by striking “and” at the end,;
((iii) in paragraph (87)(D), by striking the period and inserting “; and”;
an
(iii) by inserting after paragraph (87) the following new paragraph:

“(88) provide for compliance with the requirements of section 1182(e) (relating
to prohibiting the use of certain measures in coverage determinations, reim-
bursement, and incentive programs).”.

(B) MANAGED CARE ORGANIZATIONS.—Section 1932(b) of the Social Secu-
rity Act (42 U.S.C. 1396u—2(b)) is amended by adding at the end the fol-
lowing new paragraph:

“(9) PROHIBITION ON USE OF QUALITY-ADJUSTED LIFE YEARS.—The provisions
of section 1182(e) shall apply to the utilization of a dollars-per-quality adjusted
life year or similar measure (as described in such section) by a medicaid man-
aged care organization under this title (or a prepaid inpatient health plan or
prepaid ambulatory health plan, as defined in section 438.2 of title 42, Code of
Federal Regulations (or any successor regulation), under a contract with the
State) in the same manner as such provisions apply to the utilization of such
a year or measure by a State under this title.”.

(2) CHIP.—Section 2102 of the Social Security Act (42 U.S.C. 1397bb) is
amended by adding at the end the following new subsection:

“(e) PROHIBITION ON THE USE OF QUALITY-ADJUSTED LIFE YEARS AND SIMILAR
MEASURES.—A State child health plan shall provide for compliance with the require-
ments of section 1182(e) (relating to prohibiting the use of certain measures in cov-
erage determinations, reimbursement, and incentive programs).”.

(3) MEDICARE ADVANTAGE.—Section 1852 of the Social Security Act (42 U.S.C.
1395w—22) is amended by adding at the end the following new subsection:

“(o) PROHIBITION ON USE OF QUALITY-ADJUSTED LIFE YEARS.—The provisions of
section 1182(e) shall apply to the utilization of a dollars-per-quality adjusted life
year or similar measure (as described in such section) by an MA plan in the same
manner as such provisions apply to the utilization of such a year or measure by the
Secretary under this title.”.

(4) MEDICARE PART D.—Section 1860D-12 of the Social Security Act (42
U.S.C. 1395w-112) is amended by adding at the end the following new sub-
section:
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“(h) PROHIBITION ON USE OF QUALITY-ADJUSTED LIFE YEARS.—The provisions of
section 1182(e) shall apply to the utilization of a dollars-per-quality adjusted life
year or similar measure (as described in such section) by a prescription drug plan
in the same manner as such provisions apply to the utilization of such a year or
measure by the Secretary under this title.”.

(¢) IMPLEMENTATION.—The amendments made by this section shall apply begin-
ning on January 1, 2025.

PURPOSE AND SUMMARY

This bill prohibits all federal health care programs, including the
Federal Employees Health Benefits Program, and federally funded
state health care programs (e.g., Medicaid) from using prices that
are based on quality-adjusted life years or other similar measures
to determine relevant thresholds for coverage, reimbursements, or
incentive programs.

BACKGROUND AND NEED FOR LEGISLATION

Quality Adjusted Life Years (QALYs) are a cost-effectiveness
measurement used by health care payers as a means to determine
the value and necessity in paying for a treatment or prescription
drug. When using QALYs, payers will assign a relative value to a
beneficiary’s life and the value gained from offering a particular
course of treatment for the individual, relative to the cost of the
treatment.

While managing costs for treatments remains a priority for ev-
eryone, the practice of assigning a particular value to a bene-
ficiary’s life and the relative value a treatment would provide has
been cited frequently by the disability community as a cause for
concern that could lead to an undermining of access to care for peo-
ple with disabilities if their lives are undervalued and considered
not worth receiving care. Because of these concerns, Medicare is al-
ready prohibited from using QALYs and other similar, discrimina-
tory measures.! Groups, including the nonpartisan National Coun-
cil on Disability, however, have called for an extension of Medi-
care’s prohibition on using QALYs and other similar measures to
other federal health care programs, like Medicaid, to stop further
discrimination.2

H.R. 485 would extend Medicare’s current prohibition on using
QALYs and other similar measures to all federal health care pro-
grams, defined as those under 42 U.S.C. 1320a—7b, while also in-
cluding the definition of the Federal Employees Health Benefits
Program.

COMMITTEE ACTION

On February 1, 2023, the Subcommittee on Health held a hear-
ing on H.R. 485. The Subcommittee received testimony from:
e Kandi Pickard, National Down Syndrome Society
e Frederick Isasi, Families USA
On March 8, 2023, the Subcommittee on Health met in open
markup session and forwarded H.R. 485, as amended, to the full
Committee by a voice vote. On March 23, 2023, the full Committee
on Energy and Commerce met in open markup session and ordered

142 USC 1320e-1(e).
2https://ncd.gov/sites/default/files/NCD_Quality Adjusted Life Report 508.pdf.
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H.R. 485, as amended, favorably reported to the House by a re-
corded vote of 27 yeas and 20 nays and 1 present.

COMMITTEE VOTES

The following reflects the record votes taken during the Com-
mittee consideration:
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118TH CONGRESS

ROLL CALL VOTE #17

BILL: H.R. 485, the Protecting Health Care for All Patients Act of 2023

COMMITTEE ON ENERGY AND COMMERCE

AMENDMENT: An amendment to the McMorris Rodgers amendment (No. 1) offered by Mr, Pallone, No.

la.

DISPOSITION: NOT AGREED TO, by aroll call vote of 21 yeas, 27 nays, and 1 present.

REPRESENTATIVE | YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS | NAYS | PRESENT
Rep. Rodgers X Rep. Pallone X
Rep. Burgess X Rep. Eshoo X
Rep. Latta X Rep. DeGette X
Rep. Guthrie X Rep. Schakowsky X
Rep. Griffith X Rep. Matsui X
Rep. Bilirakis X Rep. Castor X
Rep. Johnson X Rep. Sarbanes X
Rep. Bucshon Rep. Tonko X
Rep. Hudson X Rep. Clarke X
Rep. Walberg X Rep, Cérdenas X
Rep. Carter X Rep. Ruiz X
Rep. Duncan X Rep. Peters X
Rep. Palmer Rep. Dingell X
Rep. Dunn X Rep. Veasey X
Rep. Curtis X Rep. Kuster X
Rep. Lesko X Rep. Kelly
Rep. Pence X Rep. Barragan X
Rep. Crenshaw X Rep. Blunt Rochester X
Rep. Joyce X Rep. Soto X
Rep. Armstrong X Rep. Craig X )
Rep. Weber X Rep. Schrier X
Rep. Allen X Rep. Trahan X
Rep. Balderson X Rep. Fletcher X
Rep. Fulcher X !
Rep. Pfluger X I
Rep. Harshbarger X
Rep. Miller-Meeks X
Rep. Cammack X
Rep. Obernolte X

03/24/2023




6

COMMITTEE ON ENERGY AND COMMERCE
118TH CONGRESS
ROLL CALL VOTE # 18
BILL: H.R. 485, the Protecting Health Care for All Patients Act of 2023

AMENDMENT: A motion by Mrs. Rodgers to order H.R. 485 favorably reported to the House, as amended
(Final Passage).

DISPOSITION: AGREED TO, by a roll call vote of 27 yeas, 20 nays, and 1 present.

REPRESENTATIVE | YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS | NAYS | PRESENT
Rep. Rodgers X Rep. Pallone X
Rep. Burgess X Rep. Eshoo X
Rep. Latta X Rep. DeGette X '
Rep. Guthrie X Rep. Schakowsky X
Rep. Griffith X Rep. Matsui X
Rep. Bilirakis X Rep. Castor - X
Rep. Johnson X Rep. Sarbanes X
Rep. Bucshon Rep. Tonko X
Rep. Hudson X Rep. Clarke X
Rep. Walberg X Rep. Cérdenas X
Rep. Carter X Rep. Ruiz X
Rep. Duncan X - Rep. Peters X
Rep. Palmer Rep. Dingell X
Rep. Dunn X Rep. Veasey X
Rep. Curtis X Rep. Kuster X
Rep. Lesko X Rep. Kelly |
Rep. Pence X |Rep. Barragin X
Rep. Crenshaw X Rep. Blunt Rochester
Rep. Joyce X Rep. Soto X
Rep. Armstrong X Rep. Craig X
Rep. Weber X Rep. Schrier X
Rep. Allen X Rep. Trahan X
Rep. Balderson X Rep. Fletcher X
Rep. Fulcher X
Rep. Pfluger X
Rep. Harshbarger X
Rep. Miller-Meeks X
Rep. Cammack X -
Rep. Obernoite X

03/24/2023
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OVERSIGHT FINDINGS AND RECOMMENDATIONS

Pursuant to clause 2(b)(1) of rule X and clause 3(c)(1) of rule
XIII, the Committee held a hearing and made findings that are re-
flected in this report.

NEW BUDGET AUTHORITY, ENTITLEMENT AUTHORITY, AND TAX
EXPENDITURES

Pursuant to clause 3(c)(2) of rule XIII, the Committee finds that
H.R. 485 would result in no new or increased budget authority, en-
titlement authority, or tax expenditures or revenues.

CONGRESSIONAL BUDGET OFFICE ESTIMATE

Pursuant to clause 3(c)(3) of rule XIII, at the time this report
was filed, the cost estimate prepared by the Director of the Con-
gressional Budget Office pursuant to section 402 of the Congres-
sional Budget Act of 1974 was not available.

FEDERAL MANDATES STATEMENT

The Committee adopts as its own the estimate of Federal man-
dates prepared by the Director of the Congressional Budget Office
pursuant to section 423 of the Unfunded Mandates Reform Act.

STATEMENT OF GENERAL PERFORMANCE GOALS AND OBJECTIVES

Pursuant to clause 3(c)(4) of rule XIII, the general performance
goal or objective of this legislation is to prohibit the usage of
QALYs and other similar measures in federal health care pro-
grams.

DUPLICATION OF FEDERAL PROGRAMS

Pursuant to clause 3(c)(5) of rule XIII, no provision of H.R. 485
is known to be duplicative of another Federal program, including
any program that was included in a report to Congress pursuant
to section 21 of Public Law 111-139 or the most recent Catalog of
Federal Domestic Assistance.

RELATED COMMITTEE AND SUBCOMMITTEE HEARINGS

Pursuant to clause 3(c)(6) of rule XIII, the following related hear-
ing was used to develop or consider H.R. 485:
On February 1, 2023, the Subcommittee on Health held a hear-
ing on H.R. 485. The Subcommittee received testimony from:
¢ Kandi Pickard, National Down Syndrome Society
e Frederick Isasi, Families USA

COMMITTEE COST ESTIMATE

Pursuant to clause 3(d)(1) of rule XIII, the Committee adopts as
its own the cost estimate prepared by the Director of the Congres-
sional Budget Office pursuant to section 402 of the Congressional
Budget Act of 1974. At the time this report was filed, the estimate
was not available.
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EARMARK, LIMITED TAX BENEFITS, AND LIMITED TARIFF BENEFITS

Pursuant to clause 9(e), 9(f), and 9(g) of rule XXI, the Committee
finds that H.R. 485 contains no earmarks, limited tax benefits, or
limited tariff benefits.

ADVISORY COMMITTEE STATEMENT

No advisory committees within the meaning of section 5(b) of the
Federal Advisory Committee Act were created by this legislation.

APPLICABILITY TO LEGISLATIVE BRANCH

The Committee finds that the legislation does not relate to the
terms and conditions of employment or access to public services or
accommodations within the meaning of section 102(b)(3) of the Con-
gressional Accountability Act.

SECTION-BY-SECTION ANALYSIS OF THE LEGISLATION

Section 1. Short title

Section 1 provides a short title of “Protecting Health Care for All
Patients Act of 2023.”

Section 2. Prohibiting the use of quality-adjusted life years and
similar measures in coverage and payment determinations
under Federal health care programs

Section 2 includes language prohibiting the use of the quality-ad-
justed life years and similar measures in coverage and payment de-
terminations under federal health care programs.

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3(e) of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italics,
and existing law in which no change is proposed is shown in
roman):

SOCIAL SECURITY ACT

* * & * * * &

TITLE XI—GENERAL PROVISIONS, PEER REVIEW, AND
ADMINISTRATIVE SIMPLIFICATION

* * & * * * &

PART D—COMPARATIVE CLINICAL EFFECTIVENESS RESEARCH

* * * * * * *

LIMITATIONS ON CERTAIN USES OF COMPARATIVE CLINICAL
EFFECTIVENESS RESEARCH

SEC. 1182. (a) The Secretary may only use evidence and findings
from research conducted under section 1181 to make a determina-
tion regarding coverage under title XVIII if such use is through an
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iterative and transparent process which includes public comment
and considers the effect on subpopulations.

(b) Nothing in section 1181 shall be construed as—

(1) superceding or modifying the coverage of items or serv-
ices under title XVIII that the Secretary determines are rea-
sonable and necessary under section 1862(1)(1); or

(2) authorizing the Secretary to deny coverage of items or
services under such title solely on the basis of comparative
clinical effectiveness research.

(c)(1) The Secretary shall not use evidence or findings from com-
parative clinical effectiveness research conducted under section
1181 in determining coverage, reimbursement, or incentive pro-
grams under title XVIII in a manner that treats extending the life
of an elderly, disabled, or terminally ill individual as of lower value
than extending the life of an individual who is younger, non-
disabled, or not terminally ill.

(2) Paragraph (1) shall not be construed as preventing the Sec-
retary from using evidence or findings from such comparative clin-
ical effectiveness research in determining coverage, reimbursement,
or incentive programs under title XVIII based upon a comparison
of the difference in the effectiveness of alternative treatments in
extending an individual’s life due to the individual’s age, disability,
or terminal illness.

(d)(1) The Secretary shall not use evidence or findings from com-
parative clinical effectiveness research conducted under section
1181 in determining coverage, reimbursement, or incentive pro-
grams under title XVIII in a manner that precludes, or with the
intent to discourage, an individual from choosing a health care
treatment based on how the individual values the tradeoff between
extending the length of their life and the risk of disability.

(2)(A) Paragraph (1) shall not be construed to—

(i) limit the application of differential copayments under title
XVIII based on factors such as cost or type of service; or

(i) prevent the Secretary from using evidence or findings
from such comparative clinical effectiveness research in deter-
mining coverage, reimbursement, or incentive programs under
such title based upon a comparison of the difference in the ef-
fectiveness of alternative health care treatments in extending
an individual’s life due to that individual’s age, disability, or
terminal illness.

(3) Nothing in the provisions of, or amendments made by the Pa-
tient Protection and Affordable Care Act, shall be construed to
limit comparative clinical effectiveness research or any other re-
search, evaluation, or dissemination of information concerning the
likelihood that a health care treatment will result in disability.

(e) The Patient-Centered Outcomes Research Institute estab-
lished under section 1181(b)(1) shall not develop or employ a dol-
lars-per-quality adjusted life year (or similar measure that dis-
counts the value of a life because of an individual’s disability or
treats extending the life of an elderly, disabled, or terminally ill in-
dividual as of lower value than extending the life of an individual
who is younger, non-disabled, or not terminally ill) as a threshold
to establish what type of health care is cost effective or rec-
ommended. [The Secretary shall notl A Federal agency (including
the CMI (as described in section 1115A)) or State may not utilize
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such an adjusted life year (or such a similar measure described in
the preceding sentence) as a threshold to determine coverage, reim-
bursement, or incentive programs [under title XVIII.]1 under any
Federal health care program (as defined in section 1128B, except
that such term shall include the health program established under
chapter 89 of title 5, United States Code). Notwithstanding any
other provision of law, a Federal agency (including the CMI) or
State may not waive the application of the provisions of this sub-
section (or the provisions of section 1852(o), section 1860D-12(h),
section 1902(a)(88), section 1932(b)(9), or section 2102(e)) under sec-
tion 1115, section 1115A, or any other demonstration or waiver au-
thority.

% * * * % * *
% * * * % * *

TITLE XVIII—HEALTH INSURANCE FOR THE AGED AND
DISABLED

* * & * * * &

PART C—MEDICARE+CHOICE PROGRAM

* * k & * * k

BENEFITS AND BENEFICIARY PROTECTIONS

SEC. 1852. (a) BASIC BENEFITS.—
(1) REQUIREMENT.—

(A) IN GENERAL.—Except as provided in section
1859(b)(3) for MSA plans and except as provided in para-
graph (6) for MA regional plans, each Medicare+Choice
plan shall provide to members enrolled under this part,
through providers and other persons that meet the appli-
cable requirements of this title and part A of title XI, bene-
fits under the original medicare fee-for-service program op-
tion (and, for plan years before 2006, additional benefits
required under section 1854(f)(1)(A)).

(B) BENEFITS UNDER THE ORIGINAL MEDICARE FEE-FOR-
SERVICE PROGRAM OPTION DEFINED.—

(i) IN GENERAL.—For purposes of this part, the term
“benefits under the original medicare fee-for-service
program option” means, subject to subsection (m),
those items and services (other than hospice care or
coverage for organ acquisitions for kidney transplants,
including as covered under section 1881(d)) for which
benefits are available under parts A and B to individ-
uals entitled to benefits under part A and enrolled
under part B, with cost-sharing for those services as
required under parts A and B or, subject to clause (iii),
an actuarially equivalent level of cost-sharing as de-
termined in this part.

(ii) SPECIAL RULE FOR REGIONAL PLANS.—In the case
of an MA regional plan in determining an actuarially
equivalent level of cost-sharing with respect to bene-
fits under the original medicare fee-for-service pro-
gram option, there shall only be taken into account,
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with respect to the application of section 1858(b)(2),
such expenses only with respect to subparagraph (A)
of such section.

(iii) LIMITATION ON VARIATION OF COST SHARING FOR
CERTAIN BENEFITS.—Subject to clause (v), cost-sharing
for services described in clause (iv) shall not exceed
the cost-sharing required for those services under
parts A and B.

(iv) SERVICES DESCRIBED.—The following services
are described in this clause:

(I) Chemotherapy administration services.

(IT) Renal dialysis services (as defined in section
1881(b)(14)(B)).

(ITIT) Skilled nursing care.

(IV) Clinical diagnostic laboratory test adminis-
tered during any portion of the emergency period
defined in paragraph (1)(B) of section 1135(g) be-
ginning on or after the date of the enactment of
the Families First Coronavirus Response Act for
the detection of SARS-CoV-2 or the diagnosis of
the virus that causes COVID-19 and the adminis-
tration of such test.

(V) Specified COVID-19 testing-related services
(as described in section 1833(cc)(1)) for which pay-
ment would be payable under a specified out-
patient payment provision described in section
1833(ce)(2).

(VI) A COVID-19 vaccine and its administra-
tion described in section 1861(s)(10)(A).

(VII) A drug or biological product that is a se-
lected drug (as referred to in section 1192(c)).

(VIII) Such other services that the Secretary de-
termines appropriate (including services that the
Secretary determines require a high level of pre-
dictability and transparency for beneficiaries).

(v) EXCEPTION.—In the case of services described in
clause (iv), other than subclauses (IV), (V), and (VI) of
such clause, for which there is no cost-sharing re-
quired under parts A and B, cost-sharing may be re-
quired for those services in accordance with clause (i).

(vi) PROHIBITION OF APPLICATION OF CERTAIN RE-
QUIREMENTS FOR COVID—19 TESTING.—In the case of a
product or service described in subclause (IV) or (V),
respectively, of clause (iv) that is administered or fur-
nished during any portion of the emergency period de-
scribed in such subclause beginning on or after the
date of the enactment of this clause, an MA plan may
not impose any prior authorization or other utilization
management requirements with respect to the cov-
erage of such a product or service under such plan.

(2) SATISFACTION OF REQUIREMENT.—

(A) IN GENERAL.—A Medicare+Choice plan (other than
an MSA plan) offered by a Medicare+Choice organization
satisfies paragraph (1)(A), with respect to benefits for
items and services furnished other than through a pro-
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vider or other person that has a contract with the organi-
zation offering the plan, if the plan provides payment in
an amount so that—

(i) the sum of such payment amount and any cost
sharing provided for under the plan, is equal to at
least

(i) the total dollar amount of payment for such
items and services as would otherwise be authorized
under parts A and B (including any balance billing
permitted under such parts).

(B) REFERENCE TO RELATED PROVISIONS.—For provision
relating to—

(1) limitations on balance billing against
Medicare+Choice organizations for non-contract pro-
viders, see sections 1852(k) and 1866(a)(1)(O), and

(i1) limiting actuarial value of enrollee liability for
covered benefits, see section 1854(e).

(C) ELECTION OF UNIFORM COVERAGE DETERMINATION.—
In the case of a Medicare+Choice organization that offers
a Medicare+Choice plan in an area in which more than
one local coverage determination is applied with respect to
different parts of the area, the organization may elect to
have the local coverage determination for the part of the
area that is most beneficial to Medicare+Choice enrollees
(as identified by the Secretary) apply with respect to all
Medicare+Choice enrollees enrolled in the plan.

(3) SUPPLEMENTAL BENEFITS.—

(A) BENEFITS INCLUDED SUBJECT TO SECRETARY'S AP-
PROVAL.—Subject to subparagraph (D), each
Medicare+Choice organization may provide to individuals
enrolled under this part, other than under an MSA plan
(without affording those individuals an option to decline
the coverage), supplemental health care benefits that the
Secretary may approve. The Secretary shall approve any
such supplemental benefits unless the Secretary deter-
mines that including such supplemental benefits would
substantially discourage enrollment by Medicare+Choice
eligible individuals with the organization.

(B) AT ENROLLEES’ OPTION.—

(i) IN GENERAL.—Subject to clause (i), a
Medicare+Choice organization may provide to individ-
uals enrolled under this part supplemental health care
benefits that the individuals may elect, at their option,
to have covered.

(ii) SPECIAL RULE FOR MSA  PLANS.—A
Medicare+Choice organization may not provide, under
an MSA plan, supplemental health care benefits that
cover the deductible described in section 1859(b)(2)(B).
In applying the previous sentence, health benefits de-
scribed in section 1882(uw)(2)(B) shall not be treated as
covering such deductible.

(C) APPLICATION TO MEDICARE+CHOICE PRIVATE FEE-
FOR-SERVICE PLANS.—Nothing in this paragraph shall be
construed as preventing a Medicare+Choice private fee-for-
service plan from offering supplemental benefits that in-
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clude payment for some or all of the balance billing
amounts permitted consistent with section 1852(k) and
coverage of additional services that the plan finds to be
medically necessary. Such benefits may include reductions
in cost-sharing below the actuarial value specified in sec-
tion 1854(e)(4)(B).

(D) EXPANDING SUPPLEMENTAL BENEFITS TO MEET THE
NEEDS OF CHRONICALLY ILL ENROLLEES.—

(i) IN GENERAL.—For plan year 2020 and subsequent
plan years, in addition to any supplemental health
care benefits otherwise provided under this paragraph,
an MA plan, including a specialized MA plan for spe-
cial needs individuals (as defined in section
1859(b)(6)), may provide supplemental benefits de-
scribed in clause (ii) to a chronically ill enrollee (as de-
fined in clause (iii)).

(i) SUPPLEMENTAL BENEFITS DESCRIBED.—

(I) IN GENERAL.—Supplemental benefits de-
scribed in this clause are supplemental benefits
that, with respect to a chronically ill enrollee,
have a reasonable expectation of improving or
maintaining the health or overall function of the
chronically ill enrollee and may not be limited to
being primarily health related benefits.

(II) AUTHORITY TO WAIVE UNIFORMITY REQUIRE-
MENTS.—The Secretary may, only with respect to
supplemental benefits provided to a chronically ill
enrollee under this subparagraph, waive the uni-
formity requirements under this part, as deter-
mined appropriate by the Secretary.

(iii)) CHRONICALLY ILL ENROLLEE DEFINED.—In this
subparagraph, the term “chronically ill enrollee”
means an enrollee in an MA plan that the Secretary
determines—

(I) has one or more comorbid and medically com-
plex chronic conditions that is life threatening or
significantly limits the overall health or function
of the enrollee;

(IT) has a high risk of hospitalization or other
adverse health outcomes; and

(III) requires intensive care coordination.

(4) ORGANIZATION AS SECONDARY PAYER.—Notwithstanding
any other provision of law, a Medicare+Choice organization
may (in the case of the provision of items and services to an
individual under a Medicare+Choice plan under circumstances
in which payment under this title is made secondary pursuant
to section 1862(b)(2)) charge or authorize the provider of such
services to charge, in accordance with the charges allowed
under a law, plan, or policy described in such section—

(A) the insurance carrier, employer, or other entity
which under such law, plan, or policy is to pay for the pro-
vision of such services, or

(B) such individual to the extent that the individual has
been paid under such law, plan, or policy for such services.
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(5) NATIONAL COVERAGE DETERMINATIONS AND LEGISLATIVE
CHANGES IN BENEFITS.—If there is a national coverage deter-
mination or legislative change in benefits required to be pro-
vided under this part made in the period beginning on the date
of an announcement under section 1853(b) and ending on the
date of the next announcement under such section and the Sec-
retary projects that the determination will result in a signifi-
cant change in the costs to a Medicare+Choice organization of
providing the benefits that are the subject of such national cov-
erage determination and that such change in costs was not in-
corporated in the determination of the annual
Medicare+Choice capitation rate under section 1853 included
in the announcement made at the beginning of such period,
then, unless otherwise required by law—

(A) such determination or legislative change in benefits
shall not apply to contracts under this part until the first
contract year that begins after the end of such period, and

(B) if such coverage determination or legislative change
provides for coverage of additional benefits or coverage
under additional circumstances, section 1851(1)(1) shall not
apply to payment for such additional benefits or benefits
provided under such additional circumstances until the
first contract year that begins after the end of such period.

The projection under the previous sentence shall be based on
an analysis by the Chief Actuary of the Centers for Medicare
& Medicaid Services of the actuarial costs associated with the
coverage determination or legislative change in benefits.

(6) SPECIAL BENEFIT RULES FOR REGIONAL PLANS.—In the
case of an MA plan that is an MA regional plan, benefits under
the plan shall include the benefits described in paragraphs (1)
and (2) of section 1858(b).

(7) LIMITATION ON COST-SHARING FOR DUAL ELIGIBLES AND
QUALIFIED MEDICARE BENEFICIARIES.—In the case of an indi-
vidual who is a full-benefit dual eligible individual (as defined
in section 1935(c)(6)) or a qualified medicare beneficiary (as de-
fined in section 1905(p)(1)) and who is enrolled in a specialized
Medicare Advantage plan for special needs individuals de-
scribed in section 1859(b)(6)(B)(i1), the plan may not impose
cost-sharing that exceeds the amount of cost-sharing that
would be permitted with respect to the individual under title
XIX if the individual were not enrolled in such plan.

(b) ANTIDISCRIMINATION.—

(1) BENEFICIARIES.—A Medicare Advantage organization may
not deny, limit, or condition the coverage or provision of bene-
fits under this part, for individuals permitted to be enrolled
with the organization under this part, based on any health sta-
tus-related factor described in section 2702(a)(1) of the Public
Health Service Act. The Secretary shall not approve a plan of
an organization if the Secretary determines that the design of
the plan and its benefits are likely to substantially discourage
enrollment by certain MA eligible individuals with the organi-
zation.

(2) PROVIDERS.—A Medicare+Choice organization shall not
discriminate with respect to participation, reimbursement, or
indemnification as to any provider who is acting within the
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scope of the provider’s license or certification under applicable
State law, solely on the basis of such license or certification.
This paragraph shall not be construed to prohibit a plan from
including providers only to the extent necessary to meet the
needs of the plan’s enrollees or from establishing any measure
designed to maintain quality and control costs consistent with
the responsibilities of the plan.

(¢) DISCLOSURE REQUIREMENTS.—

(1) DETAILED DESCRIPTION OF PLAN PROVISIONS.—A
Medicare+Choice organization shall disclose, in clear, accurate,
and standardized form to each enrollee with a
Medicare+Choice plan offered by the organization under this
part at the time of enrollment and at least annually thereafter,
the following information regarding such plan:

(A) SERVICE AREA.—The plan’s service area.

(B) BENEFITS.—Benefits offered under the plan, includ-
ing information described in section 1851(d)(3)(A) and ex-
clusions from coverage and, if it is an MSA plan, a com-
parison of benefits under such a plan with benefits under
other Medicare+Choice plans.

(C) AccEss.—The number, mix, and distribution of plan
providers, out-of-network coverage (if any) provided by the
plan, and any point-of-service option (including the supple-
mental premium for such option).

(D) OUT-OF-AREA COVERAGE.—Qut-of-area coverage pro-
vided by the plan.

(E) EMERGENCY COVERAGE.—Coverage of emergency
services, including—

(i) the appropriate use of emergency services, includ-
ing use of the 911 telephone system or its local equiva-
lent in emergency situations and an explanation of
what constitutes an emergency situation;

(i) the process and procedures of the plan for ob-
taining emergency services; and

(iii) the locations of (I) emergency departments, and
(IT) other settings, in which plan physicians and hos-
pitals provide emergency services and post-stabiliza-
tion care.

(F) SUPPLEMENTAL BENEFITS.—Supplemental benefits
available from the organization offering the plan, includ-
ing—

(i) whether the supplemental benefits are optional,

(ii) the supplemental benefits covered, and

(iii) the Medicare+Choice monthly supplemental
beneficiary premium for the supplemental benefits.

(G) PRIOR AUTHORIZATION RULES.—Rules regarding prior
authorization or other review requirements that could re-
sult in nonpayment.

(H) PLAN GRIEVANCE AND APPEALS PROCEDURES.—AIl
plan appeal or grievance rights and procedures.

(I) QUALITY IMPROVEMENT PROGRAM.—A description of
the organization’s quality improvement program under
subsection (e).

(2) DISCLOSURE UPON REQUEST.—Upon request of a
Medicare+Choice eligible individual, a Medicare+Choice organi-
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zation must provide the following information to such indi-
vidual:

(A) The general coverage information and general com-
parative plan information made available under clauses (i)
and (ii) of section 1851(d)(2)(A).

(B) Information on procedures used by the organization
to control utilization of services and expenditures.

(C) Information on the number of grievances, redeter-
minations, and appeals and on the disposition in the ag-
gregate of such matters.

(D) An overall summary description as to the method of
compensation of participating physicians.

(d) ACCESS TO SERVICES.—

(1) IN GENERAL.—A Medicare+Choice organization offering a
Medicare+Choice plan may select the providers from whom the
benefits under the plan are provided so long as—

(A) the organization makes such benefits available and
accessible to each individual electing the plan within the
plan service area with reasonable promptness and in a
manner which assures continuity in the provision of bene-
fits;

(B) when medically necessary the organization makes
such benefits available and accessible 24 hours a day and
7 days a week;

(C) the plan provides for reimbursement with respect to
services which are covered under subparagraphs (A) and
(B) and which are provided to such an individual other
than through the organization, if—

(i) the services were not emergency services (as de-
fined in paragraph (3)), but (I) the services were medi-
cally necessary and immediately required because of
an unforeseen illness, injury, or condition, and (II) it
was not reasonable given the circumstances to obtain
the services through the organization,

(i) the services were renal dialysis services and
were provided other than through the organization be-
cause the individual was temporarily out of the plan’s
service area, or

(iii) the services are maintenance care or post-sta-
bilization care covered under the guidelines estab-
lished under paragraph (2);

(D) the organization provides access to appropriate pro-
viders, including credentialed specialists, for medically
necessary treatment and services; and

(E) coverage is provided for emergency services (as de-
fined in paragraph (3)) without regard to prior authoriza-
tion or the emergency care provider’s contractual relation-
ship with the organization.

(2) GUIDELINES RESPECTING COORDINATION OF POST-STA-
BILIZATION CARE.—A Medicare+Choice plan shall comply with
such guidelines as the Secretary may prescribe relating to pro-
moting efficient and timely coordination of appropriate mainte-
nance and post-stabilization care of an enrollee after the en-
rollee has been determined to be stable under section 1867.
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(3) DEFINITION OF EMERGENCY SERVICES.—In this sub-
section—

(A) IN GENERAL.—The term “emergency services” means,
with respect to an individual enrolled with an organiza-
tion, covered inpatient and outpatient services that—

(i) are furnished by a provider that is qualified to
furnish such services under this title, and

(i1) are needed to evaluate or stabilize an emergency
medical condition (as defined in subparagraph (B)).

(B) EMERGENCY MEDICAL CONDITION BASED ON PRUDENT
LAYPERSON.—The term “emergency medical condition”
means a medical condition manifesting itself by acute
symptoms of sufficient severity (including severe pain)
such that a prudent layperson, who possesses an average
knowledge of health and medicine, could reasonably expect
the absence of immediate medical attention to result in—

(i) placing the health of the individual (or, with re-
spect to a pregnant woman, the health of the woman
or her unborn child) in serious jeopardy,

(i1) serious impairment to bodily functions, or

(iii) serious dysfunction of any bodily organ or part.

(4) ASSURING ACCESS TO SERVICES IN MEDICARE+CHOICE
PRIVATE FEE-FOR-SERVICE PLANS.—In addition to any other
requirements under this part, in the case of a
Medicare+Choice private fee-for-service plan, the organiza-
tion offering the plan must demonstrate to the Secretary
that the organization has sufficient number and range of
health care professionals and providers willing to provide
services under the terms of the plan. Subject to para-
graphs (5) and (6), the Secretary shall find that an organi-
zation has met such requirement with respect to any cat-
egory of health care professional or provider if, with re-
spect to that category of provider—

(A) the plan has established payment rates for cov-
ered services furnished by that category of provider
that are not less than the payment rates provided for
under part A, part B, or both, for such services, or

(B) the plan has contracts or agreements (other than
deemed contracts or agreements under subsection
(G)(6)) with a sufficient number and range of providers
within such category to meet the access standards in
subparagraphs (A) through (E) of paragraph (1),

or a combination of both. The previous sentence shall not
be construed as restricting the persons from whom enroll-
ees under such a plan may obtain covered benefits, except
that, if a plan entirely meets such requirement with re-
spect to a category of health care professional or provider
on the basis of subparagraph (B), it may provide for a
higher beneficiary copayment in the case of health care
professionals and providers of that category who do not
have contracts or agreements (other than deemed con-
tracts or agreements under subsection (j)(6)) to provide
covered services under the terms of the plan.



18

(5) REQUIREMENT OF CERTAIN NONEMPLOYER MEDICARE AD-
VANTAGE PRIVATE FEE-FOR-SERVICE PLANS TO USE CONTRACTS
WITH PROVIDERS.—

(A) IN GENERAL.—For plan year 2011 and subsequent
plan years, in the case of a Medicare Advantage private
fee-for-service plan not described in paragraph (1) or (2) of
section 1857(i) operating in a network area (as defined in
subparagraph (B)), the plan shall meet the access stand-
ards under paragraph (4) in that area only through enter-
ing into written contracts as provided for under subpara-
graph (B) of such paragraph and not, in whole or in part,
through the establishment of payment rates meeting the
requirements under subparagraph (A) of such paragraph.

(B) NETWORK AREA DEFINED.—For purposes of subpara-
graph (A), the term “network area” means, for a plan year,
an area which the Secretary identifies (in the Secretary’s
announcement of the proposed payment rates for the pre-
vious plan year under section 1853(b)(1)(B)) as having at
least 2 network-based plans (as defined in subparagraph
(C)) with enrollment under this part as of the first day of
the year in which such announcement is made.

(C) NETWORK-BASED PLAN DEFINED.—

(i) IN GENERAL.—For purposes of subparagraph (B),
the term “network-based plan” means—

(I) except as provided in clause (ii), a Medicare
Advantage plan that is a coordinated care plan de-
scribed in section 1851(a)(2)(A)(1);

(IT) a network-based MSA plan; and

(ITI) a reasonable cost reimbursement plan
under section 1876.

(1) EXCLUSION OF NON-NETWORK REGIONAL PPOS.—
The term “network-based plan” shall not include an
MA regional plan that, with respect to the area, meets
access adequacy standards under this part substan-
tially through the authority of section 422.112(a)(1)(ii)
of title 42, Code of Federal Regulations, rather than
through written contracts.

(6) REQUIREMENT OF ALL EMPLOYER MEDICARE ADVANTAGE
PRIVATE FEE-FOR-SERVICE PLANS TO USE CONTRACTS WITH PRO-
VIDERS.—For plan year 2011 and subsequent plan years, in the
case of a Medicare Advantage private fee-for-service plan that
is described in paragraph (1) or (2) of section 1857(i), the plan
shall meet the access standards under paragraph (4) only
through entering into written contracts as provided for under
subparagraph (B) of such paragraph and not, in whole or in
part, through the establishment of payment rates meeting the
requirements under subparagraph (A) of such paragraph.

(e) QUALITY IMPROVEMENT PROGRAM.—

(1) IN GENERAL.—Each MA organization shall have an ongo-
ing quality improvement program for the purpose of improving
the quality of care provided to enrollees in each MA plan of-
fered by such organization.

(2) CHRONIC CARE IMPROVEMENT PROGRAMS.—As part of the
quality improvement program under paragraph (1), each MA
organization shall have a chronic care improvement program.
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Each chronic care improvement program shall have a method
for monitoring and identifying enrollees with multiple or suffi-
ciently severe chronic conditions that meet criteria established
by the organization for participation under the program.
(3) DATA.—
(A) COLLECTION, ANALYSIS, AND REPORTING.—

(i) IN GENERAL.—Except as provided in clauses (ii)
and (iii) with respect to plans described in such
clauses and subject to subparagraph (B), as part of the
quality improvement program under paragraph (1),
each MA organization shall provide for the collection,
analysis, and reporting of data that permits the meas-
urement of health outcomes and other indices of qual-
ity. With respect to MA private fee-for-service plans
and MSA plans, the requirements under the preceding
sentence may not exceed the requirements under this
subparagraph with respect to MA local plans that are
preferred provider organization plans, except that, for
plan year 2010, the limitation under clause (iii) shall
not apply and such requirements shall apply only with
respect to administrative claims data.

(1) SPECIAL REQUIREMENTS FOR SPECIALIZED MA
PLANS FOR SPECIAL NEEDS INDIVIDUALS.—In addition
to the data required to be collected, analyzed, and re-
ported under clause (i) and notwithstanding the limi-
tations under subparagraph (B), as part of the quality
improvement program under paragraph (1), each MA
organization offering a specialized Medicare Advan-
tage plan for special needs individuals shall provide
for the collection, analysis, and reporting of data that
permits the measurement of health outcomes and
other indices of quality with respect to the require-
ments described in paragraphs (2) through (5) of sub-
section (f). Such data may be based on claims data and
shall be at the plan level.

(iii) APPLICATION TO LOCAL PREFERRED PROVIDER OR-
GANIZATIONS AND MA REGIONAL PLANS.—Clause (i)
shall apply to MA organizations with respect to MA
local plans that are preferred provider organization
plans and to MA regional plans only insofar as serv-
ices are furnished by providers or services, physicians,
and other health care practitioners and suppliers that
have contracts with such organization to furnish serv-
ices under such plans.

(iv) DEFINITION OF PREFERRED PROVIDER ORGANIZA-
TION PLAN.—In this subparagraph, the term “preferred
provider organization plan” means an MA plan that—

(I) has a network of providers that have agreed
to a contractually specified reimbursement for cov-
ered benefits with the organization offering the
plan;

(IT) provides for reimbursement for all covered
benefits regardless of whether such benefits are
provided within such network of providers; and
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(III) is offered by an organization that is not li-
censed or organized under State law as a health
maintenance organization.

(B) LIMITATIONS.—

(i) TYPES OF DATA.—The Secretary shall not collect
under subparagraph (A) data on quality, outcomes,
and beneficiary satisfaction to facilitate consumer
choice and program administration other than the
types of data that were collected by the Secretary as
of November 1, 2003.

(i) CHANGES IN TYPES OF DATA.—Subject to sub-
clause (iii), the Secretary may only change the types
of data that are required to be submitted under sub-
paragraph (A) after submitting to Congress a report
on the reasons for such changes that was prepared in
consultation with MA organizations and private ac-
crediting bodies.

(iii) CONSTRUCTION.—Nothing in the subsection
shall be construed as restricting the ability of the Sec-
retary to carry out the duties under section
1851(d)(4)(D).

(4) TREATMENT OF ACCREDITATION.—

(A) IN GENERAL.—The Secretary shall provide that a
Medicare+Choice organization is deemed to meet all the
requirements described in any specific clause of subpara-
graph (B) if the organization is accredited (and periodically
reaccredited) by a private accrediting organization under a
process that the Secretary has determined assures that the
accrediting organization applies and enforces standards
that meet or exceed the standards established under sec-
tion 1856 to carry out the requirements in such clause.

(B) REQUIREMENTS DESCRIBED.—The provisions de-
scribed in this subparagraph are the following:

(i) Paragraphs (1) through (3) of this subsection (re-
lating to quality improvement programs).

(i1) Subsection (b) (relating to antidiscrimination).

(ii1) Subsection (d) (relating to access to services).

(iv) Subsection (h) (relating to confidentiality and ac-
curacy of enrollee records).

(v) Subsection (i) (relating to information on advance
directives).

gvi) Subsection (j) (relating to provider participation
rules).

(vii) The requirements described in section 1860D—
4(j), to the extent such requirements apply under sec-
tion 1860D—-21(c).

(C) TIMELY ACTION ON APPLICATIONS.—The Secretary
shall determine, within 210 days after the date the Sec-
retary receives an application by a private accrediting or-
ganization and wusing the criteria specified in section
1865(a)(2), whether the process of the private accrediting
organization meets the requirements with respect to any
specific clause in subparagraph (B) with respect to which
the application is made. The Secretary may not deny such
an application on the basis that it seeks to meet the re-
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quirements with respect to only one, or more than one,
such specific clause.

(D) CoNSTRUCTION.—Nothing in this paragraph shall be
construed as limiting the authority of the Secretary under
section 1857, including the authority to terminate con-
tracts with Medicare+Choice organizations under sub-
section (c)(2) of such section.

(f) GRIEVANCE MECHANISM.—Each Medicare+Choice organization
must provide meaningful procedures for hearing and resolving
grievances between the organization (including any entity or indi-
vidual through which the organization provides health care serv-
ices) and enrollees with Medicare+Choice plans of the organization
under this part.

(g) COVERAGE DETERMINATIONS, RECONSIDERATIONS, AND AP-
PEALS.—

(1) DETERMINATIONS BY ORGANIZATION.—

(A) IN GENERAL.—A Medicare+Choice organization shall
have a procedure for making determinations regarding
whether an individual enrolled with the plan of the organi-
zation under this part is entitled to receive a health serv-
ice under this section and the amount (if any) that the in-
dividual is required to pay with respect to such service.
Subject to paragraph (3), such procedures shall provide for
such determination to be made on a timely basis.

(B) EXPLANATION OF DETERMINATION.—Such a deter-
mination that denies coverage, in whole or in part, shall
be in writing and shall include a statement in understand-
able language of the reasons for the denial and a descrip-
tion of the reconsideration and appeals processes.

(2) RECONSIDERATIONS.—

(A) IN GENERAL.—The organization shall provide for re-
consideration of a determination described in paragraph
(1)(B) upon request by the enrollee involved. The reconsid-
eration shall be within a time period specified by the Sec-
retary, but shall be made, subject to paragraph (3), not
later than 60 days after the date of the receipt of the re-
quest for reconsideration.

(B) PHYSICIAN DECISION ON CERTAIN RECONSIDER-
ATIONS.—A reconsideration relating to a determination to
deny coverage based on a lack of medical necessity shall
be made only by a physician with appropriate expertise in
the field of medicine which necessitates treatment who is
other than a physician involved in the initial determina-
tion.

(3) EXPEDITED DETERMINATIONS AND RECONSIDERATIONS.—

(A) RECEIPT OF REQUESTS.—

(i) ENROLLEE REQUESTS.—An enrollee in a
Medicare+Choice plan may request, either in writing
or orally, an expedited determination under paragraph
(1) or an expedited reconsideration under paragraph
(2) by the Medicare+Choice organization.

(ii) PHYSICIAN REQUESTS.—A physician, regardless
whether the physician is affiliated with the organiza-
tion or not, may request, either in writing or orally,
such an expedited determination or reconsideration.
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(B) ORGANIZATION PROCEDURES.—

(i) IN GENERAL.—The Medicare+Choice organization
shall maintain procedures for expediting organization
determinations and reconsiderations when, upon re-
quest of an enrollee, the organization determines that
the application of the normal time frame for making
a determination (or a reconsideration involving a de-
termination) could seriously jeopardize the life or
health of the enrollee or the enrollee’s ability to regain
maximum function.

(ii) EXPEDITION REQUIRED FOR PHYSICIAN RE-
QUESTS.—In the case of a request for an expedited de-
termination or reconsideration made under subpara-
graph (A)(ii), the organization shall expedite the deter-
mination or reconsideration if the request indicates
that the application of the normal time frame for mak-
ing a determination (or a reconsideration involving a
determination) could seriously jeopardize the life or
health of the enrollee or the enrollee’s ability to regain
maximum function.

(iii) TIMELY RESPONSE.—In cases described in
clauses (i) and (ii), the organization shall notify the
enrollee (and the physician involved, as appropriate) of
the determination or reconsideration under time limi-
tations established by the Secretary, but not later
than 72 hours of the time of receipt of the request for
the determination or reconsideration (or receipt of the
information necessary to make the determination or
reconsideration), or such longer period as the Sec-
retary may permit in specified cases.

(4) INDEPENDENT REVIEW OF CERTAIN COVERAGE DENIALS.—
The Secretary shall contract with an independent, outside enti-
ty to review and resolve in a timely manner reconsiderations
that affirm denial of coverage, in whole or in part. The provi-
sions of section 1869(c)(5) shall apply to independent outside
entit}iles under contract with the Secretary under this para-
graph.

(5) APPEALS.—An enrollee with a Medicare+Choice plan of a
Medicare+Choice organization under this part who is dissatis-
fied by reason of the enrollee’s failure to receive any health
service to which the enrollee believes the enrollee is entitled
and at no greater charge than the enrollee believes the enrollee
is required to pay is entitled, if the amount in controversy is
$100 or more, to a hearing before the Secretary to the same
extent as is provided in section 205(b), and in any such hearing
the Secretary shall make the organization a party. If the
amount in controversy is $1,000 or more, the individual or or-
ganization shall, upon notifying the other party, be entitled to
judicial review of the Secretary’s final decision as provided in
section 205(g), and both the individual and the organization
shall be entitled to be parties to that judicial review. In apply-
ing subsections (b) and (g) of section 205 as provided in this
paragraph, and in applying section 205(1) thereto, any ref-
erence therein to the Commissioner of Social Security or the
Social Security Administration shall be considered a reference
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to the Secretary or the Department of Health and Human
Services, respectively. The provisions of  section
1869(b)(1)(E)(ii) shall apply with respect to dollar amounts
specified in the first 2 sentences of this paragraph in the same
manner as they apply to the dollar amounts specified in section
1869(b)(1)(E)().

(h) CONFIDENTIALITY AND ACCURACY OF ENROLLEE RECORDS.—
Insofar as a Medicare+Choice organization maintains medical
records or other health information regarding enrollees under this
part, the Medicare+Choice organization shall establish proce-
dures—

(1) to safeguard the privacy of any individually identifiable
enrollee information;

(2) to maintain such records and information in a manner
that is accurate and timely; and

(8) to assure timely access of enrollees to such records and
information.

i) INFORMATION ON ADVANCE DirecTIVES.—Each
Medicare+Choice organization shall meet the requirement of sec-
tion 1866(f) (relating to maintaining written policies and proce-
dures respecting advance directives).

(j) RULES REGARDING PROVIDER PARTICIPATION.—

(1) PROCEDURES.—Insofar as a Medicare+Choice organization
offers benefits under a Medicare+Choice plan through agree-
ments with physicians, the organization shall establish reason-
able procedures relating to the participation (under an agree-
ment between a physician and the organization) of physicians
under such a plan. Such procedures shall include—

(A) providing notice of the rules regarding participation,

(B) providing written notice of participation decisions
that are adverse to physicians, and

(C) providing a process within the organization for ap-
pealing such adverse decisions, including the presentation
of information and views of the physician regarding such
decision.

(2) CONSULTATION IN MEDICAL POLICIES.—A Medicare+Choice
organization shall consult with physicians who have entered
into participation agreements with the organization regarding
the organization’s medical policy, quality, and medical manage-
ment procedures.

(3) PROHIBITING INTERFERENCE WITH PROVIDER ADVICE TO
ENROLLEES.—

(A) IN GENERAL.—Subject to subparagraphs (B) and (C),
a Medicare+Choice organization (in relation to an indi-
vidual enrolled under a Medicare+Choice plan offered by
the organization under this part) shall not prohibit or oth-
erwise restrict a covered health care professional (as de-
fined in subparagraph (D)) from advising such an indi-
vidual who is a patient of the professional about the health
status of the individual or medical care or treatment for
the individual’s condition or disease, regardless of whether
benefits for such care or treatment are provided under the
plan, if the professional is acting within the lawful scope
of practice.
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(B) CONSCIENCE PROTECTION.—Subparagraph (A) shall
not be construed as requiring a Medicare+Choice plan to
provide, reimburse for, or provide coverage of a counseling
or referral service if the Medicare+Choice organization of-
fering the plan—

(i) objects to the provision of such service on moral
or religious grounds; and

(i) in the manner and through the written instru-
mentalities such Medicare+Choice organization deems
appropriate, makes available information on its poli-
cies regarding such service to prospective enrollees be-
fore or during enrollment and to enrollees within 90
days after the date that the organization or plan
adopts a change in policy regarding such a counseling
or referral service.

(C) CONSTRUCTION.—Nothing in subparagraph (B) shall
be construed to affect disclosure requirements under State
law or under the Employee Retirement Income Security
Act of 1974.

(D) HEALTH CARE PROFESSIONAL DEFINED.—For purposes
of this paragraph, the term “health care professional”
means a physician (as defined in section 1861(r)) or other
health care professional if coverage for the professional’s
services is provided under the Medicare+Choice plan for
the services of the professional. Such term includes a podi-
atrist, optometrist, chiropractor, psychologist, dentist, phy-
sician assistant, physical or occupational therapist and
therapy assistant, speech-language pathologist, audiol-
ogist, registered or licensed practical nurse (including
nurse practitioner, clinical nurse specialist, certified reg-
istered nurse anesthetist, and certified nurse-midwife), li-
censed certified social worker, registered respiratory thera-
pist, and certified respiratory therapy technician.

(4) LIMITATIONS ON PHYSICIAN INCENTIVE PLANS.—

(A) IN GENERAL.—No Medicare+Choice organization may
operate any physician incentive plan (as defined in sub-
paragraph (B)) unless the organization provides assur-
ances satisfactory to the Secretary that the following re-
quirements are met:

(i) No specific payment is made directly or indirectly
under the plan to a physician or physician group as an
inducement to reduce or limit medically necessary
services provided with respect to a specific individual
enrolled with the organization.

(i1) If the plan places a physician or physician group
at substantial financial risk (as determined by the
Secretary) for services not provided by the physician
or physician group, the organization provides stop-loss
protection for the physician or group that is adequate
and appropriate, based on standards developed by the
Secretary that take into account the number of physi-
cians placed at such substantial financial risk in the
group or under the plan and the number of individuals
enrolled with the organization who receive services
from the physician or group.
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(B) PHYSICIAN INCENTIVE PLAN DEFINED.—In this para-
graph, the term “physician incentive plan” means any com-
pensation arrangement between a Medicare+Choice orga-
nization and a physician or physician group that may di-
rectly or indirectly have the effect of reducing or limiting
services provided with respect to individuals enrolled with
the organization under this part.

(5) LIMITATION ON PROVIDER INDEMNIFICATION.—A
Medicare+Choice organization may not provide (directly or in-
directly) for a health care professional, provider of services, or
other entity providing health care services (or group of such
professionals, providers, or entities) to indemnify the organiza-
tion against any liability resulting from a civil action brought
for any damage caused to an enrollee with a Medicare+Choice
plan of the organization under this part by the organization’s
denial of medically necessary care.

(6) SPECIAL RULES FOR MEDICARE+CHOICE PRIVATE FEE-FOR-
SERVICE PLANS.—For purposes of applying this part (including
subsection (k)(1)) and section 1866(a)(1)(0), a hospital (or other
provider of services), a physician or other health care profes-
sional, or other entity furnishing health care services is treated
as having an agreement or contract in effect with a
Medicare+Choice organization (with respect to an individual
?nrollefgl in a Medicare+Choice private fee-for-service plan it of-
ers), if—

(A) the provider, professional, or other entity furnishes
services that are covered under the plan to such an en-
rollee; and

(B) before providing such services, the provider, profes-
sional, or other entity —

(1) has been informed of the individual’s enrollment
under the plan, and
(ii) either—

(I) has been informed of the terms and condi-
tions of payment for such services under the plan,
or

(IT) is given a reasonable opportunity to obtain
information concerning such terms and conditions,

in a manner reasonably designed to effect informed
agreement by a provider.
The previous sentence shall only apply in the absence of an ex-
plicit agreement between such a provider, professional, or
other entity and the Medicare+Choice organization.

(7) PROMOTION OF E-PRESCRIBING BY MA PLANS.—

(A) IN GENERAL.—An MA-PD plan may provide for a
separate payment or otherwise provide for a differential
payment for a participating physician that prescribes cov-
ered part D drugs in accordance with an electronic pre-
scription drug program that meets standards established
under section 1860D—4(e).

(B) CONSIDERATIONS.—Such payment may take into con-
sideration the costs of the physician in implementing such
a program and may also be increased for those partici-
pating physicians who significantly increase—

(i) formulary compliance;
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(ii) lower cost, therapeutically equivalent alter-
natives;

(ii1) reductions in adverse drug interactions; and

(iv) efficiencies in filing prescriptions through re-
duced administrative costs.

(C) STRUCTURE.—Additional or increased payments
under this subsection may be structured in the same man-
ner as medication therapy management fees are structured
under section 1860D—4(c)(2)(E).

(k) TREATMENT OF SERVICES FURNISHED BY CERTAIN PRrO-
VIDERS.—

(1) IN GENERAL.—Except as provided in paragraph (2), a phy-
sician or other entity (other than a provider of services) that
does not have a contract establishing payment amounts for
services furnished to an individual enrolled under this part
with a Medicare+Choice organization described in section
1851(a)(2)(A) or with an organization offering an MSA plan
shall accept as payment in full for covered services under this
title that are furnished to such an individual the amounts that
the physician or other entity could collect if the individual were
not so enrolled. Any penalty or other provision of law that ap-
plies to such a payment with respect to an individual entitled
to benefits under this title (but not enrolled with a
Medicare+Choice organization under this part) also applies
with respect to an individual so enrolled.

(2) APPLICATION TO MEDICARE+CHOICE PRIVATE FEE-FOR-
SERVICE PLANS.—

(A) BALANCE BILLING LIMITS UNDER MEDICARE+CHOICE
PRIVATE FEE-FOR-SERVICE PLANS IN CASE OF CONTRACT PRO-
VIDERS.—

(i) IN GENERAL.—In the case of an individual en-
rolled in a Medicare+Choice private fee-for-service
plan under this part, a physician, provider of services,
or other entity that has a contract (including through
the operation of subsection (j)(6)) establishing a pay-
ment rate for services furnished to the enrollee shall
accept as payment in full for covered services under
this title that are furnished to such an individual an
amount not to exceed (including any deductibles, coin-
surance, copayments, or balance billing otherwise per-
mitted under the plan) an amount equal to 115 per-
cent of such payment rate.

(ii) PROCEDURES TO ENFORCE LIMITS.—The
Medicare+Choice organization that offers such a plan
shall establish procedures, similar to the procedures
described in section 1848(g)(1)(A), in order to carry out
the previous sentence.

(ii1) ASSURING ENFORCEMENT.—If the
Medicare+Choice organization fails to establish and
enforce procedures required under clause (ii), the orga-
nization is subject to intermediate sanctions under
section 1857(g).

(B) ENROLLEE LIABILITY FOR NONCONTRACT PROVIDERS.—
For provision—
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(i) establishing minimum payment rate in the case
of noncontract providers under a Medicare+Choice pri-
vate fee-for-service plan, see section 1852(a)(2); or

(i) limiting enrollee liability in the case of covered
services furnished by such providers, see paragraph
(1) and section 1866(a)(1)(O).

(C) INFORMATION ON BENEFICIARY LIABILITY.—

(i) IN GENERAL.—Each Medicare+Choice organiza-
tion that offers a Medicare+Choice private fee-for-serv-
ice plan shall provide that enrollees under the plan
who are furnished services for which payment is
sought under the plan are provided an appropriate ex-
planation of benefits (consistent with that provided
under parts A and B and, if applicable, under medi-
care supplemental policies) that includes a clear state-
ment of the amount of the enrollee’s liability (includ-
ing any liability for balance billing consistent with this
subsection) with respect to payments for such services.

(ii) ADVANCE NOTICE BEFORE RECEIPT OF INPATIENT
HOSPITAL SERVICES AND CERTAIN OTHER SERVICES.—In
addition, such organization shall, in its terms and con-
ditions of payments to hospitals for inpatient hospital
services and for other services identified by the Sec-
retary for which the amount of the balance billing
under subparagraph (A) could be substantial, require
the hospital to provide to the enrollee, before fur-
nishing such services and if the hospital imposes bal-
ance billing under subparagraph (A)—

(I) notice of the fact that balance billing is per-
migted under such subparagraph for such services,
an

(IT) a good faith estimate of the likely amount of
such balance billing (if any), with respect to such
services, based upon the presenting condition of
the enrollee.

() RETURN TO HOME SKILLED NURSING FACILITIES FOR COVERED
PosT-HOSPITAL EXTENDED CARE SERVICES.—
(1) ENSURING RETURN TO HOME SNF.—

(A) IN GENERAL.—In providing coverage of post-hospital
extended care services, a Medicare+Choice plan shall pro-
vide for such coverage through a home skilled nursing fa-
cility if the following conditions are met:

(i) ENROLLEE ELECTION.—The enrollee elects to re-
ceive such coverage through such facility.

(i1) SNF AGREEMENT.—The facility has a contract
with the Medicare+Choice organization for the provi-
sion of such services, or the facility agrees to accept
substantially similar payment under the same terms
and conditions that apply to similarly situated skilled
nursing facilities that are under contract with the
Medicare+Choice organization for the provision of such
services and through which the enrollee would other-
wise receive such services.

(B) MANNER OF PAYMENT TO HOME SNF.—The organiza-
tion shall provide payment to the home skilled nursing fa-
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cility consistent with the contract or the agreement de-
scribed in subparagraph (A)(ii), as the case may be.

(2) NO LESS FAVORABLE COVERAGE.—The coverage provided
under paragraph (1) (including scope of services, cost-sharing,
and other criteria of coverage) shall be no less favorable to the
enrollee than the coverage that would be provided to the en-
rollee with respect to a skilled nursing facility the post-hospital
extended care services of which are otherwise covered under
the Medicare+Choice plan.

(83) RULE OF CONSTRUCTION.—Nothing in this subsection
shall be construed to do the following:

(A) To require coverage through a skilled nursing facility
that is not otherwise qualified to provide benefits under
part A for medicare beneficiaries not enrolled in a
Medicare+Choice plan.

(B) To prevent a skilled nursing facility from refusing to
accept, or imposing conditions upon the acceptance of, an
enrollee for the receipt of post-hospital extended care serv-
ices.

(4) DEFINITIONS.—In this subsection:

(A) HOME SKILLED NURSING FACILITY.—The term “home
skilled nursing facility” means, with respect to an enrollee
who is entitled to receive post-hospital extended care serv-
ices under a Medicare+Choice plan, any of the following
skilled nursing facilities:

(i) SNF RESIDENCE AT TIME OF ADMISSION.—The
skilled nursing facility in which the enrollee resided at
the time of admission to the hospital preceding the re-
ceipt of such post-hospital extended care services.

(ii) SNF IN CONTINUING CARE RETIREMENT COMMU-
NITY.—A skilled nursing facility that is providing such
services through a continuing care retirement commu-
nity (as defined in subparagraph (B)) which provided
residence to the enrollee at the time of such admis-
sion.

(iii) SNF RESIDENCE OF SPOUSE AT TIME OF DIS-
CHARGE.—The skilled nursing facility in which the
spouse of the enrollee is residing at the time of dis-
charge from such hospital.

(B) CONTINUING CARE RETIREMENT COMMUNITY.—The
term “continuing care retirement community” means, with
respect to an enrollee in a Medicare+Choice plan, an ar-
rangement under which housing and health-related serv-
ices are provided (or arranged) through an organization for
the enrollee under an agreement that is effective for the
life of the enrollee or for a specified period.

(m) PROVISION OF ADDITIONAL TELEHEALTH BENEFITS.—

(1) MA PLAN OPTION.—For plan year 2020 and subsequent
plan years, subject to the requirements of paragraph (3), an
MA plan may provide additional telehealth benefits (as defined
in paragraph (2)) to individuals enrolled under this part.

(2) ADDITIONAL TELEHEALTH BENEFITS DEFINED.—

(A) IN GENERAL.—For purposes of this subsection and
section 1854:
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(i) DEFINITION.—The term “additional telehealth
benefits” means services—

(I) for which benefits are available under part
B, including services for which payment is not
made under section 1834(m) due to the conditions
for payment under such section; and

(IT) that are identified for such year as clinically
appropriate to furnish using electronic informa-
tion and telecommunications technology when a
physician (as defined in section 1861(r)) or practi-
tioner (described in section 1842(b)(18)(C)) pro-
viding the service is not at the same location as
the plan enrollee.

(ii) EXCLUSION OF CAPITAL AND INFRASTRUCTURE
COSTS AND INVESTMENTS.—The term “additional tele-
health benefits” does not include capital and infra-
structure costs and investments relating to such bene-
fits.

(B) PuBLIC COMMENT.—Not later than November 30,
2018, the Secretary shall solicit comments on—

(i) what types of items and services (including those
provided through supplemental health care benefits,
such as remote patient monitoring, secure messaging,
store and forward technologies, and other non-face-to-
face communication) should be considered to be addi-
tional telehealth benefits; and

(i1) the requirements for the provision or furnishing
of such benefits (such as training and coordination re-
quirements).

(3) REQUIREMENTS FOR ADDITIONAL TELEHEALTH BENEFITS.—
The Secretary shall specify requirements for the provision or
furnishing of additional telehealth benefits, including with re-
spect to the following:

(A) Physician or practitioner qualifications (other than
licensure) and other requirements such as specific train-
ing.

(B) Factors necessary for the coordination of such bene-
fits with other items and services including those fur-
nished in-person.

(C) Such other areas as determined by the Secretary.

(4) ENROLLEE CHOICE.—If an MA plan provides a service as
an additional telehealth benefit (as defined in paragraph (2))—

(A) the MA plan shall also provide access to such benefit
through an in-person visit (and not only as an additional
telehealth benefit); and

(B) an individual enrollee shall have discretion as to
whether to receive such service through the in-person visit
or as an additional telehealth benefit.

(5) TREATMENT UNDER MA.—For purposes of this subsection
and section 1854, if a plan provides additional telehealth bene-
fits, such additional telehealth benefits shall be treated as if
they were benefits under the original Medicare fee-for-service
program option.

(6) CONSTRUCTION.—Nothing in this subsection shall be con-
strued as affecting the requirement under subsection (a)(1)
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that MA plans provide enrollees with items and services (other
than hospice care) for which benefits are available under parts
A and B, including benefits available under section 1834(m).

(n) PROVISION OF INFORMATION RELATING TO THE SAFE DISPOSAL
OF CERTAIN PRESCRIPTION DRUGS.—

(1) IN GENERAL.—In the case of an individual enrolled under
an MA or MA-PD plan who is furnished an in-home health
risk assessment on or after January 1, 2021, such plan shall
ensure that such assessment includes information on the safe
disposal of prescription drugs that are controlled substances
that meets the criteria established under paragraph (2). Such
information shall include information on drug takeback pro-
grams that meet such requirements determined appropriate by
the Secretary and information on in-home disposal.

(2) CRITERIA.—The Secretary shall, through rulemaking, es-
tablish criteria the Secretary determines appropriate with re-
spect to information provided to an individual to ensure that
such information sufficiently educates such individual on the
safe disposal of prescription drugs that are controlled sub-
stances.

(o) PROHIBITION ON USE OF QUALITY-ADJUSTED LIFE YEARS.—The
provisions of section 1182(e) shall apply to the utilization of a dol-
lars-per-quality adjusted life year or similar measure (as described
in such section) by an MA plan in the same manner as such provi-
sions apply to the utilization of such a year or measure by the Sec-
retary under this title.

* * * * * * *

PART D—VOLUNTARY PRESCRIPTION DRUG BENEFIT PROGRAM

* * & * * * *

Subpart 2—Prescription Drug Plans; PDP Sponsors; Financing

REQUIREMENTS FOR AND CONTRACTS WITH PRESCRIPTION DRUG PLAN
(PDP) SPONSORS

SEC. 1860D-12. (a) GENERAL REQUIREMENTS.—Each PDP spon-
sor of a prescription drug plan shall meet the following require-
ments:

(1) LICENSURE.—Subject to subsection (c), the sponsor is or-
ganized and licensed under State law as a risk-bearing entity
eligible to offer health insurance or health benefits coverage in
each State in which it offers a prescription drug plan.

(2) ASSUMPTION OF FINANCIAL RISK FOR UNSUBSIDIZED COV-
ERAGE.—

(A) IN GENERAL.—Subject to subparagraph (B), to the ex-
tent that the entity is at risk the entity assumes financial
risk on a prospective basis for benefits that it offers under
a prescription drug plan and that is not covered under sec-
tion 1860D-15(b).

(B) REINSURANCE PERMITTED.—The plan sponsor may
obtain insurance or make other arrangements for the cost
of coverage provided to any enrollee to the extent that the
sponsor is at risk for providing such coverage.
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(3) SOLVENCY FOR UNLICENSED SPONSORS.—In the case of a
PDP sponsor that is not described in paragraph (1) and for
which a waiver has been approved under subsection (c), such
sponsor shall meet solvency standards established by the Sec-
retary under subsection (d).

(b) CONTRACT REQUIREMENTS.—

(1) IN GENERAL.—The Secretary shall not permit the enroll-
ment under section 1860D-1 in a prescription drug plan of-
fered by a PDP sponsor under this part, and the sponsor shall
not be eligible for payments under section 1860D-14 or
1860D-15, unless the Secretary has entered into a contract
under this subsection with the sponsor with respect to the of-
fering of such plan. Such a contract with a sponsor may cover
more than one prescription drug plan. Such contract shall pro-
vide that the sponsor agrees to comply with the applicable re-
quirements and standards of this part and the terms and con-
ditions of payment as provided for in this part.

(2) LIMITATION ON ENTITIES OFFERING FALLBACK PRESCRIP-
TION DRUG PLANS.—The Secretary shall not enter into a con-
tract with a PDP sponsor for the offering of a prescription drug
plan (other than a fallback prescription drug plan) in a PDP
region for a year if the sponsor—

(A) submitted a bid under section 1860D-11(g) for such
year (as the first year of a contract period under such sec-
tion) to offer a fallback prescription drug plan in any PDP
region;

(B) offers a fallback prescription drug plan in any PDP
region during the year; or

(C) offered a fallback prescription drug plan in that PDP
region during the previous year.

For purposes of this paragraph, an entity shall be treated as
submitting a bid with respect to a prescription drug plan or of-
fering a fallback prescription drug plan if the entity is acting
as a subcontractor of a PDP sponsor that is offering such a
plan. The previous sentence shall not apply to entities that are
subcontractors of an MA organization except insofar as such
organization is acting as a PDP sponsor with respect to a pre-
scription drug plan.

(3) INCORPORATION OF CERTAIN MEDICARE ADVANTAGE CON-
TRACT REQUIREMENTS.—Except as otherwise provided, the fol-
lowing provisions of section 1857 shall apply to contracts under
this section in the same manner as they apply to contracts
under section 1857(a):

(A) MINIMUM ENROLLMENT.—Paragraphs (1) and (3) of
section 1857(b), except that—

(i) the Secretary may increase the minimum number
of enrollees required under such paragraph (1) as the
Secretary determines appropriate; and

(i) the requirement of such paragraph (1) shall be
waived during the first contract year with respect to
an organization in a region.

(B) CONTRACT PERIOD AND EFFECTIVENESS.—Section
1857(c), except that in applying paragraph (4)(B) of such
section any reference to payment amounts under section
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1853 shall be deemed payment amounts under section
1860D-15.

(C) PROTECTIONS AGAINST FRAUD AND BENEFICIARY PRO-
TECTIONS.—Section 1857(d).

(D) ADDITIONAL CONTRACT TERMS.—Section 1857(e); ex-
cept that section 1857(e)(2) shall apply as specified to PDP
sponsors and payments under this part to an MA-PD plan
shall be treated as expenditures made under part D. Not-
withstanding any other provision of law, information pro-
vided to the Secretary under the application of section
1857(e)(1) to contracts under this section under the pre-
ceding sentence—

(i) may be used for the purposes of carrying out this
part, improving public health through research on the
utilization, safety, effectiveness, quality, and efficiency
of health care services (as the Secretary determines
appropriate), or carrying out part E of title XI; and

(i1) shall be made available to Congressional support
agencies (in accordance with their obligations to sup-
port Congress as set out in their authorizing statutes)
for the purposes of conducting Congressional over-
sight, monitoring, making recommendations, and anal-
ysis of the program under this title.

(E) INTERMEDIATE SANCTIONS.—Section 1857(g) (other
than paragraph (1)(F) of such section), except that in ap-
plying such section the reference in section 1857(g)(1)(B) to
section 1854 is deemed a reference to this part.

(F) PROCEDURES FOR TERMINATION.—Section 1857(h).

(4) PROMPT PAYMENT OF CLEAN CLAIMS.—

(A) PROMPT PAYMENT.—

(i) IN GENERAL.—Each contract entered into with a
PDP sponsor under this part with respect to a pre-
scription drug plan offered by such sponsor shall pro-
vide that payment shall be issued, mailed, or other-
wise transmitted with respect to all clean claims sub-
mitted by pharmacies (other than pharmacies that dis-
pense drugs by mail order only or are located in, or
contract with, a long-term care facility) under this
part within the applicable number of calendar days
after the date on which the claim is received.

(i1) CLEAN CLAIM DEFINED.—In this paragraph, the
term “clean claim” means a claim that has no defect
or impropriety (including any lack of any required sub-
stantiating documentation) or particular circumstance
requiring special treatment that prevents timely pay-
ment from being made on the claim under this part.

(iii) DATE OF RECEIPT OF CLAIM.—In this paragraph,
a claim is considered to have been received—

(I) with respect to claims submitted electroni-
cally, on the date on which the claim is trans-
ferred; and

(II) with respect to claims submitted otherwise,
on the 5th day after the postmark date of the
claim or the date specified in the time stamp of
the transmission.
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(B) APPLICABLE NUMBER OF CALENDAR DAYS DEFINED.—
In this paragraph, the term “applicable number of cal-
endar days” means—

(i) with respect to claims submitted electronically,
14 days; and
1 (i) with respect to claims submitted otherwise, 30

ays.

(C) INTEREST PAYMENT.—

(i) IN GENERAL.—Subject to clause (ii), if payment is
not issued, mailed, or otherwise transmitted within
the applicable number of calendar days (as defined in
subparagraph (B)) after a clean claim is received, the
PDP sponsor shall pay interest to the pharmacy that
submitted the claim at a rate equal to the weighted
average of interest on 3-month marketable Treasury
securities determined for such period, increased by 0.1
percentage point for the period beginning on the day
after the required payment date and ending on the
date on which payment is made (as determined under
subparagraph (D)@iv)). Interest amounts paid under
this subparagraph shall not be counted against the ad-
ministrative costs of a prescription drug plan or treat-
ed as allowable risk corridor costs under section
1860D-15(e).

(i) AUTHORITY NOT TO CHARGE INTEREST.—The Sec-
retary may provide that a PDP sponsor is not charged
interest under clause (i) in the case where there are
exigent circumstances, including natural disasters and
other unique and unexpected events, that prevent the
timely processing of claims.

(D) PROCEDURES INVOLVING CLAIMS.—

(i) CLAIM DEEMED TO BE CLEAN.—A claim is deemed
to be a clean claim if the PDP sponsor involved does
not provide notice to the claimant of any deficiency in
the claim—

(I) with respect to claims submitted electroni-
cally, within 10 days after the date on which the
claim is received; and

(IT) with respect to claims submitted otherwise,
within 15 days after the date on which the claim
is received.

(ii) CLAIM DETERMINED TO NOT BE A CLEAN CLAIM.—

(I) IN GENERAL.—If a PDP sponsor determines
that a submitted claim is not a clean claim, the
PDP sponsor shall, not later than the end of the
period described in clause (i), notify the claimant
of such determination. Such notification shall
specify all defects or improprieties in the claim
and shall list all additional information or docu-
ments necessary for the proper processing and
payment of the claim.

(II) DETERMINATION AFTER SUBMISSION OF ADDI-
TIONAL INFORMATION.—A claim is deemed to be a
clean claim under this paragraph if the PDP spon-
sor involved does not provide notice to the claim-
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ant of any defect or impropriety in the claim with-
in 10 days of the date on which additional infor-
mation is received under subclause (I).

(iii) OBLIGATION TO PAY.—A claim submitted to a
PDP sponsor that is not paid or contested by the spon-
sor within the applicable number of days (as defined
in subparagraph (B)) after the date on which the claim
is received shall be deemed to be a clean claim and
shall be paid by the PDP sponsor in accordance with
subparagraph (A).

(iv) DATE OF PAYMENT OF CLAIM.—Payment of a
clean claim under such subparagraph is considered to
have been made on the date on which—

(I) with respect to claims paid electronically, the
payment is transferred; and

(II) with respect to claims paid otherwise, the
payment is submitted to the United States Postal
Service or common carrier for delivery.

(E) ELECTRONIC TRANSFER OF FUNDS.—A PDP sponsor
shall pay all clean claims submitted electronically by elec-
tronic transfer of funds if the pharmacy so requests or has
so requested previously. In the case where such payment
is made electronically, remittance may be made by the
PDP sponsor electronically as well.

(F) PROTECTING THE RIGHTS OF CLAIMANTS.—

(i) IN GENERAL.—Nothing in this paragraph shall be
construed to prohibit or limit a claim or action not cov-
ered by the subject matter of this section that any in-
dividual or organization has against a provider or a
PDP sponsor.

(ii) ANTI-RETALIATION.—Consistent with applicable
Federal or State law, a PDP sponsor shall not retali-
ate against an individual or provider for exercising a
right of action under this subparagraph.

(G) RULE OF CONSTRUCTION.—A determination under
this paragraph that a claim submitted by a pharmacy is
a clean claim shall not be construed as a positive deter-
mination regarding eligibility for payment under this title,
nor is it an indication of government approval of, or acqui-
escence regarding, the claim submitted. The determination
shall not relieve any party of civil or criminal liability with
respect to the claim, nor does it offer a defense to any ad-
nllinistrative, civil, or criminal action with respect to the
claim.

(5) SUBMISSION OF CLAIMS BY PHARMACIES LOCATED IN OR
CONTRACTING WITH LONG-TERM CARE FACILITIES.—Each con-
tract entered into with a PDP sponsor under this part with re-
spect to a prescription drug plan offered by such sponsor shall
provide that a pharmacy located in, or having a contract with,
a long-term care facility shall have not less than 30 days (but
not more than 90 days) to submit claims to the sponsor for re-
imbursement under the plan.

(6) REGULAR UPDATE OF PRESCRIPTION DRUG PRICING STAND-
ARD.—If the PDP sponsor of a prescription drug plan uses a
standard for reimbursement of pharmacies based on the cost of
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a drug, each contract entered into with such sponsor under
this part with respect to the plan shall provide that the spon-
sor shall update such standard not less frequently than once
every 7 days, beginning with an initial update on January 1
of each year, to accurately reflect the market price of acquiring
the drug.

(7) SUSPENSION OF PAYMENTS PENDING INVESTIGATION OF
CREDIBLE ALLEGATIONS OF FRAUD BY PHARMACIES.—

(A) IN GENERAL.—Section 1862(0)(1) shall apply with re-
spect to a PDP sponsor with a contract under this part, a
pharmacy, and payments to such pharmacy under this
part in the same manner as such section applies with re-
spect to the Secretary, a provider of services or supplier,
and payments to such provider of services or supplier
under this title. A PDP sponsor shall notify the Secretary
regarding the imposition of any payment suspension pur-
suant to the previous sentence, such as through the secure
internet website portal (or other successor technology) es-
tablished under section 1859(i).

(B) RULE OF CONSTRUCTION.—Nothing in this paragraph
shall be construed as limiting the authority of a PDP spon-
sor to conduct postpayment review.

(8) PROVISION OF INFORMATION RELATED TO MAXIMUM FAIR
PRICES.—Each contract entered into with a PDP sponsor under
this part with respect to a prescription drug plan offered by
such sponsor shall require the sponsor to provide information
to the Secretary as requested by the Secretary for purposes of
carrying out section 1194.

(c) WAIVER OF CERTAIN REQUIREMENTS T0 EXPAND CHOICE.—

(1) AUTHORIZING WAIVER.—

(A) IN GENERAL.—In the case of an entity that seeks to
offer a prescription drug plan in a State, the Secretary
shall waive the requirement of subsection (a)(1) that the
entity be licensed in that State if the Secretary deter-
mines, based on the application and other evidence pre-
sented to the Secretary, that any of the grounds for ap-
proval of the application described in paragraph (2) have
been met.

(B) APPLICATION OF REGIONAL PLAN WAIVER RULE.—In
addition to the waiver available under subparagraph (A),
the provisions of section 1858(d) shall apply to PDP spon-
sors under this part in a manner similar to the manner in
which such provisions apply to MA organizations under
part C, except that no application shall be required under
paragraph (1)(B) of such section in the case of a State that
does not provide a licensing process for such a sponsor.

(2) GROUNDS FOR APPROVAL.—

(A) IN GENERAL.—The grounds for approval under this
paragraph are—

(i) subject to subparagraph (B), the grounds for ap-
proval described in subparagraphs (B), (C), and (D) of
section 1855(a)(2); and

(ii) the application by a State of any grounds other
than those required under Federal law.

(B) SPECIAL RULES.—In applying subparagraph (A)(i)—
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(i) the ground of approval described in section
1855(a)(2)(B) is deemed to have been met if the State
does not have a licensing process in effect with respect
to the PDP sponsor; and

(ii) for plan years beginning before January 1, 2008,
if the State does have such a licensing process in ef-
fect, such ground for approval described in such sec-
tion is deemed to have been met upon submission of
an application described in such section.

(3) APPLICATION OF WAIVER PROCEDURES.—With respect to
an application for a waiver (or a waiver granted) under para-
graph (1)(A) of this subsection, the provisions of subparagraphs
(E), (F), and (G) of section 1855(a)(2) shall apply, except that
clauses (i) and (ii) of such subparagraph (E) shall not apply in
the case of a State that does not have a licensing process de-
scribed in paragraph (2)(B)(i) in effect.

(4) REFERENCES TO CERTAIN PROVISIONS.—In applying provi-
sions of section 1855(a)(2) under paragraphs (2) and (3) of this
subsection to prescription drug plans and PDP sponsors—

(A) any reference to a waiver application under section
1855 shall be treated as a reference to a waiver application
under paragraph (1)(A) of this subsection; and
(B) any reference to solvency standards shall be treated
as a reference to solvency standards established under
subsection (d) of this section.
(d) SOLVENCY STANDARDS FOR NON-LICENSED ENTITIES.—

(1) ESTABLISHMENT AND PUBLICATION.—The Secretary, in
consultation with the National Association of Insurance Com-
missioners, shall establish and publish, by not later than Janu-
ary 1, 2005, financial solvency and capital adequacy standards
for entities described in paragraph (2).

(2) COMPLIANCE WITH STANDARDS.—A PDP sponsor that is
not licensed by a State under subsection (a)(1) and for which
a waiver application has been approved under subsection (c)
shall meet solvency and capital adequacy standards estab-
lished under paragraph (1). The Secretary shall establish cer-
tification procedures for such sponsors with respect to such sol-
vency standards in the manner described in section 1855(c)(2).

(e) LICENSURE DOES NOT SUBSTITUTE FOR OR CONSTITUTE CER-
TIFICATION.—The fact that a PDP sponsor is licensed in accordance
with subsection (a)(1) or has a waiver application approved under
subsection (c) does not deem the sponsor to meet other require-
ments imposed under this part for a sponsor.

(f) PERIODIC REVIEW AND REVISION OF STANDARDS.—

(1) IN GENERAL.—Subject to paragraph (2), the Secretary
may periodically review the standards established under this
section and, based on such review, may revise such standards
if the Secretary determines such revision to be appropriate.

(2) PROHIBITION OF MIDYEAR IMPLEMENTATION OF SIGNIFI-
CANT NEW REGULATORY REQUIREMENTS.—The Secretary may
not implement, other than at the beginning of a calendar year,
regulations under this section that impose new, significant reg-
u%atory requirements on a PDP sponsor or a prescription drug
plan.
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(g) PROHIBITION OF STATE IMPOSITION OF PREMIUM TAXES; RELA-
TION TO STATE LAWS.—The provisions of sections 1854(g) and
1856(b)(3) shall apply with respect to PDP sponsors and prescrip-
tion drug plans under this part in the same manner as such sec-
tions apply to MA organizations and MA plans under part C.

(h) PROHIBITION ON USE OF QUALITY-ADJUSTED LIFE YEARS.—
The provisions of section 1182(e) shall apply to the utilization of a
dollars-per-quality adjusted life year or similar measure (as de-
scribed in such section) by a prescription drug plan in the same
manner as such provisions apply to the utilization of such a year
or measure by the Secretary under this title.

* * * * * * *

TITLE XIX—GRANTS TO STATES FOR MEDICAL ASSISTANCE
PROGRAMS

* * * * * * &

STATE PLANS FOR MEDICAL ASSISTANCE

SEC. 1902. (a) A State plan for medical assistance must—

(1) provide that it shall be in effect in all political subdivi-
sions of the State, and, if administered by them, be mandatory
upon them;

(2) provide for financial participation by the State equal to
not less than 40 per centum of the non-Federal share of the ex-
penditures under the plan with respect to which payments
under section 1903 are authorized by this title; and, effective
July 1, 1969, provide for financial participation by the State
equal to all of such non-Federal share or provide for distribu-
tion of funds from Federal or State sources, for carrying out
the State plan, on an equalization or other basis which will as-
sure that the lack of adequate funds from local sources will not
result in lowering the amount, duration, scope, or quality of
care and services available under the plan;

(3) provide for granting an opportunity for a fair hearing be-
fore the State agency to any individual whose claim for medical
assistance under the plan is denied or is not acted upon with
reasonable promptness;

(4) provide (A) such methods of administration (including
methods relating to the establishment and maintenance of per-
sonnel standards on a merit basis, except that the Secretary
shall exercise no authority with respect to the selection, tenure
of office, and compensation of any individual employed in ac-
cordance with such methods, including provision for utilization
of professional medical personnel in the administration and,
where administered locally, supervision of administration of
the plan, and, subject to section 1903(i), including a specifica-
tion that the single State agency described in paragraph (5)
will ensure necessary transportation for beneficiaries under the
State plan to and from providers and a description of the meth-
ods that such agency will use to ensure such transportation) as
are found by the Secretary to be necessary for the proper and
efficient operation of the plan, (B) for the training and effective
use of paid subprofessional staff, with particular emphasis on
the full-time or part-time employment of recipients and other
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persons of low income, as community service aides, in the ad-
ministration of the plan and for the use of nonpaid or partially
paid volunteers in a social service volunteer program in pro-
viding services to applicants and recipients and in assisting
any advisory committees established by the State agency, (C)
that each State or local officer, employee, or independent con-
tractor who is responsible for the expenditure of substantial
amounts of funds under the State plan, each individual who
formerly was such an officer, employee, or contractor, and each
partner of such an officer, employee, or contractor shall be pro-
hibited from committing any act, in relation to any activity
under the plan, the commission of which, in connection with
any activity concerning the United States Government, by an
officer or employee of the United States Government, an indi-
vidual who was such an officer or employee, or a partner of
such an officer or employee is prohibited by section 207 or 208
of title 18, United States Code, and (D) that each State or local
officer, employee, or independent contractor who is responsible
for selecting, awarding, or otherwise obtaining items and serv-
ices under the State plan shall be subject to safeguards against
conflicts of interest that are at least as stringent as the safe-
guards that apply under section 27 of the Office of Federal Pro-
curement Policy Act (41 U.S.C. 423) to persons described in
subsection (a)(2) of such section of that Act;

(5) either provide for the establishment or designation of a
single State agency to administer or to supervise the adminis-
tration of the plan; or provide for the establishment or designa-
tion of a single State agency to administer or to supervise the
administration of the plan, except that the determination of
eligibility for medical assistance under the plan shall be made
by the State or local agency administering the State plan ap-
proved under title I or XVI (insofar as it relates to the aged)
if the State is eligible to participate in the State plan program
established under title XVI, or by the agency or agencies ad-
ministering the supplemental security income program estab-
lished under title XVI or the State plan approved under part
A of title IV if the State is not eligible to participate in the
State plan program established under title XVI;

(6) provide that the State agency will make such reports, in
such form and containing such information, as the Secretary
may from time to time require, and comply with such provi-
sions as the Secretary may from time to time find necessary
to assure the correctness and verification of such reports;

(7) provide—

(A) safeguards which restrict the use or disclosure of in-
formation concerning applicants and recipients to purposes
directly connected with—

(i) the administration of the plan; and

(i) the exchange of information necessary to certify
or verify the certification of eligibility of children for
free or reduced price breakfasts under the Child Nu-
trition Act of 1966 and free or reduced price lunches
under the Richard B. Russell National School Lunch
Act, in accordance with section 9(b) of that Act, using
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data standards and formats established by the State
agency; and

(B) that, notwithstanding the Express Lane option under
subsection (e)(13), the State may enter into an agreement
with the State agency administering the school lunch pro-
gram established under the Richard B. Russell National
School Lunch Act under which the State shall establish
procedures to ensure that—

(i) a child receiving medical assistance under the
State plan under this title whose family income does
not exceed 133 percent of the poverty line (as defined
in section 673(2) of the Community Services Block
Grant Act, including any revision required by such
section), as determined without regard to any expense,
block, or other income disregard, applicable to a family
of the size involved, may be certified as eligible for
free lunches under the Richard B. Russell National
School Lunch Act and free breakfasts under the Child
Nutrition Act of 1966 without further application; and

(ii) the State agencies responsible for administering
the State plan under this title, and for carrying out
the school lunch program established under the Rich-
ard B. Russell National School Lunch Act (42 U.S.C.
1751 et seq.) or the school breakfast program estab-
lished by section 4 of the Child Nutrition Act of 1966
(42 U.S.C. 1773), cooperate in carrying out paragraphs
(3)(F) and (15) of section 9(b) of that Act;

(8) provide that all individuals wishing to make application
for medical assistance under the plan shall have opportunity to
do so, and that such assistance shall be furnished with reason-
able promptness to all eligible individuals;

(9) provide—

(A) that the State health agency, or other appropriate
State medical agency (whichever is utilized by the Sec-
retary for the purpose specified in the first sentence of sec-
tion 1864(a)), shall be responsible for establishing and
maintaining health standards for private or public institu-
tions in which recipients of medical assistance under the
plan may receive care or services,

(B) for the establishment or designation of a State au-
thority or authorities which shall be responsible for estab-
lishing and maintaining standards, other than those relat-
ing to health, for such institutions,

(C) that any laboratory services paid for under such plan
must be provided by a laboratory which meets the applica-
ble requirements of section 1861(e)(9) or paragraphs (16)
and (17) of section 1861(s), or, in the case of a laboratory
Whéch is in a rural health clinic, of section 1861(aa)(2)(G),
an

(D) that the State maintain a consumer-oriented website
providing useful information to consumers regarding all
skilled nursing facilities and all nursing facilities in the
State, including for each facility, Form 2567 State inspec-
tion reports (or a successor form), complaint investigation
reports, the facility’s plan of correction, and such other in-
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formation that the State or the Secretary considers useful
in assisting the public to assess the quality of long term
care options and the quality of care provided by individual
facilities;

(10) provide—

(A) for making medical assistance available, including at
least the care and services listed in paragraphs (1) through
(5), (17), (21), (28), (29), and (30) of section 1905(a), to—

(i) all individuals—

(I) who are receiving aid or assistance under
any plan of the State approved under title I, X,
XIV, or XVI, or part A or part E of title IV (includ-
ing individuals eligible under this title by reason
of section 402(a)(37), 406(h), or 473(b), or consid-
ered by the State to be receiving such aid as au-
thorized under section 482(e)(6)),

(IT)(aa) with respect to whom supplemental se-
curity income benefits are being paid under title
XVI (or were being paid as of the date of the en-
actment of section 211(a) of the Personal Respon-
sibility and Work Opportunity Reconciliation Act
of 1996 (P.L. 104-193) and would continue to be
paid but for the enactment of that section), (bb)
who are qualified severely impaired individuals
(as defined in section 1905(q)), or (cc) who are
under 21 years of age and with respect to whom
supplemental security income benefits would be
paid under title XVI if subparagraphs (A) and (B)
of section 1611(c)(7) were applied without regard
to the phrase “the first day of the month fol-
lowing”,

(ITIT) who are qualified pregnant women or chil-
dren as defined in section 1905(n),

(IV) who are described in subparagraph (A) or
(B) of subsection (1)(1) and whose family income
does not exceed the minimum income level the
State is required to establish under subsection
D(2)(A) for such a family;

(V) who are qualified family members as defined
in section 1905(m)(1),

(VI) who are described in subparagraph (C) of
subsection (1)(1) and whose family income does not
exceed the income level the State is required to
establish under subsection (1)(2)(B) for such a fam-

ily,

(VII) who are described in subparagraph (D) of
subsection (1)(1) and whose family income does not
exceed the income level the State is required to
elstablish under subsection (1)(2)(C) for such a fam-
ily;

(VIII) beginning January 1, 2014, who are
under 65 years of age, not pregnant, not entitled
to, or enrolled for, benefits under part A of title
XVIII, or enrolled for benefits under part B of title
XVIII, and are not described in a previous sub-
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clause of this clause, and whose income (as deter-
mined under subsection (e)(14)) does not exceed
133 percent of the poverty line (as defined in sec-
tion 2110(c)(5)) applicable to a family of the size
involved, subject to subsection (k); or

(IX) who—

(aa) are under 26 years of age;

(bb) are not described in and are not en-
rolled under any of subclauses (I) through
(VII) of this clause or are described in any of
such subclauses but have income that exceeds
the level of income applicable under the State
plan for eligibility to enroll for medical assist-
ance under such subclause;

(cc) were in foster care under the responsi-
bility of a State on the date of attaining 18
years of age or such higher age as the State
has elected under section 475(8)(B)(iii); and

(dd) were enrolled in a State plan under
this title or under a waiver of such a plan
while in such foster care;

(ii) at the option of the State, to any group or groups
of individuals described in section 1905(a) (or, in the
case of individuals described in section 1905(a)(i), to
any reasonable categories of such individuals) who are
not individuals described in clause (i) of this subpara-
graph but—

(I) who meet the income and resources require-
ments of the appropriate State plan described in
clause (i) or the supplemental security income pro-
gram (as the case may be),

(IT) who would meet the income and resources
requirements of the appropriate State plan de-
scribed in clause (i) if their work-related child care
costs were paid from their earnings rather than by
a State agency as a service expenditure,

(IIT) who would be eligible to receive aid under
the appropriate State plan described in clause (i)
if coverage under such plan was as broad as al-
lowed under Federal law,

(IV) with respect to whom there is being paid,
or who are eligible, or would be eligible if they
were not in a medical institution, to have paid
with respect to them, aid or assistance under the
appropriate State plan described in clause (i), sup-
plemental security income benefits under title
XVI, or a State supplementary payment,

(V) who are in a medical institution for a period
of not less than 30 consecutive days (with eligi-
bility by reason of this subclause beginning on the
first day of such period), who meet the resource
requirements of the appropriate State plan de-
scribed in clause (i) or the supplemental security
income program, and whose income does not ex-
ceed a separate income standard established by
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the State which is consistent with the limit estab-
lished under section 1903(f)(4)(C),

(VI) who would be eligible under the State plan
under this title if they were in a medical institu-
tion, with respect to whom there has been a deter-
mination that but for the provision of home or
community-based services described in subsection
(c), (d), or (e) of section 1915 they would require
the level of care provided in a hospital, nursing fa-
cility or intermediate care facility for the mentally
retarded the cost of which could be reimbursed
under the State plan, and who will receive home
or community-based services pursuant to a waiver
granted by the Secretary under subsection (c), (d),
or (e) of section 1915,

(VII) who would be eligible under the State plan
under this title if they were in a medical institu-
tion, who are terminally ill, and who will receive
hospice care pursuant to a voluntary election de-
scribed in section 1905(o);

(VIII) who is a child described in section
1905(a)(i)—

(aa) for whom there is in effect an adoption
assistance agreement (other than an agree-
ment under part E of title IV) between the
State and an adoptive parent or parents,

(bb) who the State agency responsible for
adoption assistance has determined cannot be
placed with adoptive parents without medical
assistance because such child has special
needs for medical or rehabilitative care, and

(cc) who was eligible for medical assistance
under the State plan prior to the adoption as-
sistance agreement being entered into, or who
would have been eligible for medical assist-
ance at such time if the eligibility standards
and methodologies of the State’s foster care
program under part E of title IV were applied
rather than the eligibility standards and
methodologies of the State’s aid to families
with dependent children program under part
A of title IV;

(IX) who are described in subsection (1)(1) and
are not described in clause (i)(IV), clause (i)(VI), or
clause (1)(VID);

(X) who are described in subsection (m)(1);

(XI) who receive only an optional State supple-
mentary payment based on need and paid on a
regular basis, equal to the difference between the
individual’s countable income and the income
standard used to determine eligibility for such
supplementary payment (with countable income
being the income remaining after deductions as
established by the State pursuant to standards
that may be more restrictive than the standards
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for supplementary security income benefits under
title XVI), which are available to all individuals in
the State (but which may be based on different in-
come standards by political subdivision according
to cost of living differences), and which are paid
by a State that does not have an agreement with
the Commissioner of Social Security under section
1616 or 1634;

(XII) who are described in subsection (z)(1) (re-
lating to certain TB-infected individuals);

(XIII) who are in families whose income is less
than 250 percent of the income official poverty
line (as defined by the Office of Management and
Budget, and revised annually in accordance with
section 673(2) of the Omnibus Budget Reconcili-
ation Act of 1981) applicable to a family of the size
involved, and who but for earnings in excess of the
limit established wunder section 1905(q)(2)(B),
would be considered to be receiving supplemental
security income (subject, notwithstanding section
1916, to payment of premiums or other cost-shar-
ing charges (set on a sliding scale based on in-
come) that the State may determine);

(XIV) who are optional targeted low-income chil-
dren described in section 1905(u)(2)(B);

(XV) who, but for earnings in excess of the limit
established under section 1905(q)(2)(B), would be
considered to be receiving supplemental security
income, who is at least 16, but less than 65, years
of age, and whose assets, resources, and earned or
unearned income (or both) do not exceed such lim-
itations (if any) as the State may establish;

(XVI) who are employed individuals with a
medically improved disability described in section
1905(v)(1) and whose assets, resources, and
earned or unearned income (or both) do not exceed
such limitations (if any) as the State may estab-
lish, but only if the State provides medical assist-
ance to individuals described in subclause (XV);

(XVII) who are independent foster care adoles-
cents (as defined in section 1905(w)(1)), or who are
within any reasonable categories of such adoles-
cents specified by the State;

(XVIII) who are described in subsection (aa) (re-
lating to certain breast or cervical cancer pa-
tients);

(XIX) who are disabled children described in
subsection (cc)(1);

(XX) beginning January 1, 2014, who are under
65 years of age and are not described in or en-
rolled under a previous subclause of this clause,
and whose income (as determined under sub-
section (e)(14)) exceeds 133 percent of the poverty
line (as defined in section 2110(c)(5)) applicable to
a family of the size involved but does not exceed
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the highest income eligibility level established
under the State plan or under a waiver of the
plan, subject to subsection (hh);

(XXI) who are described in subsection (ii) (relat-
ing to individuals who meet certain income stand-
ards);

(XXII) who are eligible for home and commu-
nity-based services under needs-based criteria es-
tablished under paragraph (1)(A) of section
1915@), or who are eligible for home and commu-
nity-based services under paragraph (6) of such
section, and who will receive home and commu-
nity-based services pursuant to a State plan
amendment under such subsection; or

(XXIII) during any portion of the emergency pe-
riod defined in paragraph (1)(B) of section 1135(g)
beginning on or after the date of the enactment of
this subclause, who are uninsured individuals (as
defined in subsection (ss));

(B) that the medical assistance made available to any in-
dividual described in subparagraph (A)—

(i) shall not be less in amount, duration, or scope
than the medical assistance made available to any
other such individual, and

(i) shall not be less in amount, duration, or scope
than the medical assistance made available to individ-
uals not described in subparagraph (A);

(C) that if medical assistance is included for any group
of individuals described in section 1905(a) who are not de-
scribed in subparagraph (A) or (E), then—

(i) the plan must include a description of (I) the cri-
teria for determining eligibility of individuals in the
group for such medical assistance, (II) the amount, du-
ration, and scope of medical assistance made available
to individuals in the group, and (III) the single stand-
ard to be employed in determining income and re-
source eligibility for all such groups, and the method-
ology to be employed in determining such eligibility,
which shall be no more restrictive than the method-
ology which would be employed under the supple-
mental security income program in the case of groups
consisting of aged, blind, or disabled individuals in a
State in which such program is in effect, and which
shall be no more restrictive than the methodology
which would be employed under the appropriate State
plan (described in subparagraph (A)(i)) to which such
group is most closely categorically related in the case
of other groups;

(i1) the plan must make available medical assist-
ance—

(I) to individuals under the age of 18 who (but
for income and resources) would be eligible for
medical assistance as an individual described in
subparagraph (A)(i), and



45

(II) to pregnant women, during the course of
their pregnancy, who (but for income and re-
sources) would be eligible for medical assistance
as an individual described in subparagraph (A);

(ii1) such medical assistance must include (I) with
respect to children under 18 and individuals entitled
to institutional services, ambulatory services, and (II)
with respect to pregnant women, prenatal care and de-
livery services; and

(iv) if such medical assistance includes services in
institutions for mental diseases or in an intermediate
care facility for the mentally retarded (or both) for any
such group, it also must include for all groups covered
at least the care and services listed in paragraphs (1)
through (5) and (17) of section 1905(a) or the care and
services listed in any 7 of the paragraphs numbered
(1) through (24) of such section;

(D) for the inclusion of home health services for any in-
dividual who, under the State plan, is entitled to nursing
facility services;

(E)1) for making medical assistance available for medi-
care cost-sharing (as defined in section 1905(p)(3)) for
qualified medicare beneficiaries described in section
1905(p)(1);

(i1) for making medical assistance available for payment
of medicare cost-sharing described in  section
1905(p)(3)(A)1) for qualified disabled and working individ-
uals described in section 1905(s);

(ii1) for making medical assistance available for medicare
cost sharing described in section 1905(p)(3)(A)(ii) subject to
section 1905(p)(4), for individuals who would be qualified
medicare beneficiaries described in section 1905(p)(1) (in-
cluding such individuals enrolled under section 1836(b))
but for the fact that their income exceeds the income level
established by the State under section 1905(p)(2) but is
less than 110 percent in 1993 and 1994, and 120 percent
in 1995 and years thereafter of the official poverty line (re-
ferred to in such section) for a family of the size involved;
and

(iv) subject to sections 1933 and 1905(p)(4), for making
medical assistance available for medicare cost-sharing de-
scribed in section 1905(p)(3)(A)(ii) for individuals who
would be qualified medicare beneficiaries described in sec-
tion 1905(p)(1) (including such individuals enrolled under
section 1836(b)) but for the fact that their income exceeds
the income level established by the State under section
1905(p)(2) and is at least 120 percent, but less than 135
percent, of the official poverty line (referred to in such sec-
tion) for a family of the size involved and who are not oth-
erwise eligible for medical assistance under the State plan;

(F) at the option of a State, for making medical assist-
ance available for COBRA premiums (as defined in sub-
section (u)(2)) for qualified COBRA continuation bene-
ficiaries described in section 1902(u)(1); and
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(G) that, in applying eligibility criteria of the supple-
mental security income program under title XVI for pur-
poses of determining eligibility for medical assistance
under the State plan of an individual who is not receiving
supplemental security income, the State will disregard the
provisions of subsections (c) and (e) of section 1613;

except that (I) the making available of the services described
in paragraph (4), (14), or (16) of section 1905(a) to individuals
meeting the age requirements prescribed therein shall not, by
reason of this paragraph (10), require the making available of
any such services, or the making available of such services of
the same amount, duration, and scope, to individuals of any
other ages, (II) the making available of supplementary medical
insurance benefits under part B of title XVIII to individuals el-
igible therefor (either pursuant to an agreement entered into
under section 1843 or by reason of the payment of premiums
under such title by the State agency on behalf of such individ-
uals), or provision for meeting part or all of the cost of
deductibles, cost sharing, or similar charges under part B of
title XVIII for individuals eligible for benefits under such part,
shall not, by reason of this paragraph (10), require the making
available of any such benefits, or the making available of serv-
ices of the same amount, duration, and scope, to any other in-
dividuals, (III) the making available of medical assistance
equal in amount, duration, and scope to the medical assistance
made available to individuals described in clause (A) to any
classification of individuals approved by the Secretary with re-
spect to whom there is being paid, or who are eligible, or would
be eligible if they were not in a medical institution, to have
paid with respect to them, a State supplementary payment
shall not, by reason of this paragraph (10), require the making
available of any such assistance, or the making available of
such assistance of the same amount, duration, and scope, to
any other individuals not described in clause (A), (IV) the im-
position of a deductible, cost sharing, or similar charge for any
item or service furnished to an individual not eligible for the
exemption under section 1916(a)(2) or (b)(2) shall not require
the imposition of a deductible, cost sharing, or similar charge
for the same item or service furnished to an individual who is
eligible for such exemption, (V) the making available to preg-
nant women covered under the plan of services relating to
pregnancy (including prenatal, delivery, and postpartum serv-
ices) or to any other condition which may complicate pregnancy
shall not, by reason of this paragraph (10), require the making
available of such services, or the making available of such serv-
ices of the same amount, duration, and scope, to any other in-
dividuals, provided such services are made available (in the
same amount, duration, and scope) to all pregnant women cov-
ered under the State plan, (VI) with respect to the making
available of medical assistance for hospice care to terminally ill
individuals who have made a voluntary election described in
section 1905(o) to receive hospice care instead of medical as-
sistance for certain other services, such assistance may not be
made available in an amount, duration, or scope less than that
provided under title XVIII, and the making available of such
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assistance shall not, by reason of this paragraph (10), require
the making available of medical assistance for hospice care to
other individuals or the making available of medical assistance
for services waived by such terminally ill individuals, (VII) the
medical assistance made available to an individual described in
subsection (1)(1)(A) who is eligible for medical assistance only
because of subparagraph (A)A)(IV) or (A)(i1)(IX) shall be limited
to medical assistance for services related to pregnancy (includ-
ing prenatal, delivery, postpartum, and family planning serv-
ices), medical assistance for services related to other conditions
which may complicate pregnancy, and medical assistance for
vaccines described in section 1905(a)(4)(E) and the administra-
tion of such vaccines during the period described in such sec-
tion, (VIII) the medical assistance made available to a qualified
medicare beneficiary described in section 1905(p)(1) who is
only entitled to medical assistance because the individual is
such a beneficiary shall be limited to medical assistance for
medicare cost-sharing (described in section 1905(p)(3)), subject
to the provisions of subsection (n) and section 1916(b), (IX) the
making available of respiratory care services in accordance
with subsection (e)(9) shall not, by reason of this paragraph
(10), require the making available of such services, or the mak-
ing available of such services of the same amount, duration,
and scope, to any individuals not included under subsection
(e)(9)(A), provided such services are made available (in the
same amount, duration, and scope) to all individuals described
in such subsection, (X) if the plan provides for any fixed
durational limit on medical assistance for inpatient hospital
services (whether or not such a limit varies by medical condi-
tion or diagnosis), the plan must establish exceptions to such
a limit for medically necessary inpatient hospital services fur-
nished with respect to individuals under one year of age in a
hospital defined under the State plan, pursuant to section
1923(a)(1)(A), as a disproportionate share hospital and sub-
paragraph (B) (relating to comparability) shall not be con-
strued as requiring such an exception for other individuals,
services, or hospitals, (XI) the making available of medical as-
sistance to cover the costs of premiums, deductibles, coinsur-
ance, and other cost-sharing obligations for certain individuals
for private health coverage as described in section 1906 shall
not, by reason of paragraph (10), require the making available
of any such benefits or the making available of services of the
same amount, duration, and scope of such private coverage to
any other individuals, (XII) the medical assistance made avail-
able to an individual described in subsection (u)(1) who is eligi-
ble for medical assistance only because of subparagraph (F)
shall be limited to medical assistance for COBRA continuation
premiums (as defined in subsection (u)(2)), (XIII) the medical
assistance made available to an individual described in sub-
section (z)(1) who is eligible for medical assistance only because
of subparagraph (A)(ii)(XII) shall be limited to medical assist-
ance for TB-related services (described in subsection (z)(2)) and
medical assistance for vaccines described in section
1905(a)(4)(E) and the administration of such vaccines during
the period described in such section, (XIV) the medical assist-
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ance made available to an individual described in subsection
(aa) who is eligible for medical assistance only because of sub-
paragraph (A)(10)(ii)(XVIII) shall be limited to medical assist-
ance provided during the period in which such an individual
requires treatment for breast or cervical cancer (XV) the med-
ical assistance made available to an individual described in
subparagraph (A)(1)(VIII) shall be limited to medical assistance
described in subsection (k)(1) and medical assistance for vac-
cines described in section 1905(a)(4)(E) and the administration
of such vaccines during the period described in such section,
(XVI) the medical assistance made available to an individual
described in subsection (ii) shall be limited to family planning
services and supplies described in section 1905(a)(4)(C) includ-
ing medical diagnosis and treatment services that are provided
pursuant to a family planning service in a family planning set-
ting and medical assistance for vaccines described in section
1905(a)(4)(E) and the administration of such vaccines during
the period described in such section, (XVII) if an individual is
described in subclause (IX) of subparagraph (A)(i) and is also
described in subclause (VIII) of that subparagraph, the medical
assistance shall be made available to the individual through
subclause (IX) instead of through subclause (VIII), and (XVIII)
the medical assistance made available to an uninsured indi-
vidual (as defined in subsection (ss)) who is eligible for medical
assistance only because of subparagraph (A)(ii)(XXIII) shall be
limited to medical assistance for any in vitro diagnostic prod-
uct described in section 1905(a)(3)(B) that is administered dur-
ing any portion of the period at the end of the emergency sen-
tence described in such section beginning on or after the date
of the enactment of this subclause (and the administration of
such product), any service described in section 1916(a)2)(QG)
that is furnished during any such portion, any vaccine de-
scribed in section 1905(a)(4)(E) (and the administration of such
vaccine) that is furnished during any such portion, and testing
and treatments for COVID-19, including specialized equipment
and therapies (including preventive therapies), and, in the case
of an individual who is diagnosed with or presumed to have
COVID-19, during the period such individual has (or is pre-
sumed to have) COVID-19, the treatment of a condition that
may seriously complicate the treatment of COVID-19, if other-
wise covered under the State plan (or waiver of such plan), and
(XIX) medical assistance shall be made available during the
period described in section 1905(a)(4)(E) for vaccines described
in such section and the administration of such vaccines, for
any individual who is eligible for and receiving medical assist-
ance under the State plan or under a waiver of such plan
(other than an individual who is eligible for medical assistance
consisting only of payment of premiums pursuant to subpara-
graph (E) or (F) or section 1933), notwithstanding any provi-
sion of this title or waiver under section 1115 impacting such
individual’s eligibility for medical assistance under such plan
or waiver to coverage for a limited type of benefits and services
that would not otherwise include coverage of a COVID-19 vac-
cine and its administration;
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(11)(A) provide for entering into cooperative arrangements
with the State agencies responsible for administering or super-
vising the administration of health services and vocational re-
habilitation services in the State looking toward maximum uti-
lization of such services in the provision of medical assistance
under the plan, (B) provide, to the extent prescribed by the
Secretary, for entering into agreements, with any agency, insti-
tution, or organization receiving payments under (or through
an allotment under) title V, (i) providing for utilizing such
agency, institution, or organization in furnishing care and serv-
ices which are available under such title or allotment and
which are included in the State plan approved under this sec-
tion (i1) making such provision as may be appropriate for reim-
bursing such agency, institution, or organization for the cost of
any such care and services furnished any individual for which
payment would otherwise be made to the State with respect to
the individual under section 1903, and (iii) providing for coordi-
nation of information and education on pediatric vaccinations
and delivery of immunization services, and (C) provide for co-
ordination of the operations under this title, including the pro-
vision of information and education on pediatric vaccinations
and the delivery of immunization services, with the State’s op-
erations under the special supplemental nutrition program for
women, infants, and children under section 17 of the Child Nu-
trition Act of 1966;

(12) provide that, in determining whether an individual is
blind, there shall be an examination by a physician skilled in
the diseases of the eye or by an optometrist, whichever the in-
dividual may select;

(13) provide—

(A) for a public process for determination of rates of pay-
ment under the plan for hospital services, nursing facility
services, and services of intermediate care facilities for the
mentally retarded under which—

(i) proposed rates, the methodologies underlying the
establishment of such rates, and justifications for the
proposed rates are published,

(i1) providers, beneficiaries and their representa-
tives, and other concerned State residents are given a
reasonable opportunity for review and comment on the
proposed rates, methodologies, and justifications,

(i11) final rates, the methodologies underlying the es-
tablishment of such rates, and justifications for such
final rates are published, and

(iv) in the case of hospitals, such rates take into ac-
count (in a manner consistent with section 1923) the
situation of hospitals which serve a disproportionate
number of low-income patients with special needs;

(B) for payment for hospice care in amounts no lower
than the amounts, using the same methodology, used
under part A of title XVIII and for payment of amounts
under section 1905(0)(3); except that in the case of hospice
care which is furnished to an individual who is a resident
of a nursing facility or intermediate care facility for the
mentally retarded, and who would be eligible under the
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plan for nursing facility services or services in an inter-
mediate care facility for the mentally retarded if he had
not elected to receive hospice care, there shall be paid an
additional amount, to take into account the room and
board furnished by the facility, equal to at least 95 percent
of the rate that would have been paid by the State under
the plan for facility services in that facility for that indi-
vidual; and

(C) payment for primary care services (as defined in sub-
section (jj)) furnished in 2013 and 2014 by a physician
with a primary specialty designation of family medicine,
general internal medicine, or pediatric medicine at a rate
not less than 100 percent of the payment rate that applies
to such services and physician under part B of title XVIII
(or, if greater, the payment rate that would be applicable
under such part if the conversion factor under section
1848(d) for the year involved were the conversion factor
under such section for 2009);

(14) provide that enrollment fees, premiums, or similar
charges, and deductions, cost sharing, or similar charges, may
be imposed only as provided in section 1916;

(15) provide for payment for services described in clause (B)
or (C) of section 1905(a)(2) under the plan in accordance with
subsection (bb);

(16) provide for inclusion, to the extent required by regula-
tions prescribed by the Secretary, of provisions (conforming to
such regulations) with respect to the furnishing of medical as-
sistance under the plan to individuals who are residents of the
State but are absent therefrom:;

(17) except as provided in subsections (e)(14), (e)(15), (1)(3),
(m)(3), and (m)(4), include reasonable standards (which shall
be comparable for all groups and may, in accordance with
standards prescribed by the Secretary, differ with respect to in-
come levels, but only in the case of applicants or recipients of
assistance under the plan who are not receiving aid or assist-
ance under any plan of the State approved under title I, X,
XIV, or XVI, or part A of title IV, and with respect to whom
supplemental security income benefits are not being paid
under title XVI, based on the variations between shelter costs
in urban areas and in rural areas) for determining eligibility
for and the extent of medical assistance under the plan which
(A) are consistent with the objectives of this title, (B) provide
for taking into account only such income and resources as are,
as determined in accordance with standards prescribed by the
Secretary, available to the applicant or recipient and (in the
case of any applicant or recipient who would, except for income
and resources, be eligible for aid or assistance in the form of
money payments under any plan of the State approved under
title I, X, XIV, or XVI, or part A of title IV, or to have paid
with respect to him supplemental security income benefits
under title XVI) as would not be disregarded (or set aside for
future needs) in determining his eligibility for such aid, assist-
ance, or benefits, (C) provide for reasonable evaluation of any
such income or resources, and (D) do not take into account the
financial responsibility of any individual for any applicant or
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recipient of assistance under the plan unless such applicant or
recipient is such individual’s spouse or such individual’s child
who is under age 21 or (with respect to States eligible to par-
ticipate in the State program established under title XVI), is
blind or permanently and totally disabled, or is blind or dis-
abled as defined in section 1614 (with respect to States which
are not eligible to participate in such program); and provide for
flexibility in the application of such standards with respect to
income by taking into account, except to the extent prescribed
by the Secretary, the costs (whether in the form of insurance
premiums, payments made to the State under section
1903(f)(2)(B), or otherwise and regardless of whether such costs
are reimbursed under another public program of the State or
political subdivision thereof) incurred for medical care or for
any other type of remedial care recognized under State law;

(18) comply with the provisions of section 1917 with respect
to liens, adjustments and recoveries of medical assistance cor-
rectly paid, transfers of assets, and treatment of certain trusts;

(19) provide such safeguards as may be necessary to assure
that eligibility for care and services under the plan will be de-
termined, and such care and services will be provided, in a
manner consistent with simplicity of administration and the
best interests of the recipients;

(20) if the State plan includes medical assistance in behalf
of individuals 65 years of age or older who are patients in in-
stitutions for mental diseases—

(A) provide for having in effect such agreements or other
arrangements with State authorities concerned with men-
tal diseases, and, where appropriate, with such institu-
tions, as may be necessary for carrying out the State plan,
including arrangements for joint planning and for develop-
ment of alternate methods of care, arrangements providing
assurance of immediate readmittance to institutions where
needed for individuals under alternate plans of care, and
arrangements providing for access to patients and facili-
ties, for furnishing information, and for making reports;

(B) provide for an individual plan for each such patient
to assure that the institutional care provided to him is in
his best interests, including, to that end, assurances that
there will be initial and periodic review of his medical and
other needs, that he will be given appropriate medical
treatment within the institution, and that there will be a
periodic determination of his need for continued treatment
in the institution; and

(C) provide for the development of alternate plans of
care, making maximum utilization of available resources,
for recipients 65 years of age or older who would otherwise
need care in such institutions, including appropriate med-
ical treatment and other aid or assistance; for services re-
ferred to in section 3(a)(4)(A)di) and (i) or section
1603(a)(4)(A)(i) and (ii) which are appropriate for such re-
cipients and for such patients; and for methods of adminis-
tration necessary to assure that the responsibilities of the
State agency under the State plan with respect to such re-
cipients and such patients will be effectively carried out;
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(21) if the State plan includes medical assistance in behalf
of individuals 65 years of age or older who are patients in pub-
lic institutions for mental diseases, show that the State is mak-
ing satisfactory progress toward developing and implementing
a comprehensive mental health program, including provision
for utilization of community mental health centers, nursing fa-
cilities, and other alternatives to care in public institutions for
mental diseases;

(22) include descriptions of (A) the kinds and numbers of
professional medical personnel and supporting staff that will
be used in the administration of the plan and of the respon-
sibilities they will have, (B) the standards, for private or public
institutions in which recipients of medical assistance under the
plan may receive care or services, that will be utilized by the
State authority or authorities responsible for establishing and
maintaining such standards, (C) the cooperative arrangements
with State health agencies and State vocational rehabilitation
agencies entered into with a view to maximum utilization of
and coordination of the provision of medical assistance with
the services administered or supervised by such agencies, and
(D) other standards and methods that the State will use to as-
sure that medical or remedial care and services provided to re-
cipients of medical assistance are of high quality;

(23) provide that (A) any individual eligible for medical as-
sistance (including drugs) may obtain such assistance from any
institution, agency, community pharmacy, or person, qualified
to perform the service or services required (including an orga-
nization which provides such services, or arranges for their
availability, on a prepayment basis), who undertakes to pro-
vide him such services, and (B) an enrollment of an individual
eligible for medical assistance in a primary care case-manage-
ment system (described in section 1915(b)(1)), a medicaid man-
aged care organization, or a similar entity shall not restrict the
choice of the qualified person from whom the individual may
receive services under section 1905(a)(4)(C), except as provided
in subsection (g) and in section 1915, except that this para-
graph shall not apply in the case of Puerto Rico, the Virgin Is-
lands, and Guam, and except that nothing in this paragraph
shall be construed as requiring a State to provide medical as-
sistance for such services furnished by a person or entity con-
victed of a felony under Federal or State law for an offense
which the State agency determines is inconsistent with the
best interests of beneficiaries under the State plan or by a pro-
vider or supplier to which a moratorium under subsection
(kk)(4) is applied during the period of such moratorium’;

(24) effective July 1, 1969, provide for consultative services
by health agencies and other appropriate agencies of the State
to hospitals, nursing facilities, home health agencies, clinics,
laboratories, and such other institutions as the Secretary may
specify in order to assist them (A) to qualify for payments
under this Act, (B) to establish and maintain such fiscal
records as may be necessary for the proper and efficient ad-
ministration of this Act, and (C) to provide information needed
to determine payments due under this Act on account of care
and services furnished to individuals;
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(25) provide—

(A) that the State or local agency administering such
plan will take all reasonable measures to ascertain the
legal liability of third parties (including health insurers,
self-insured plans, group health plans (as defined in sec-
tion 607(1) of the Employee Retirement Income Security
Act of 1974), service benefit plans, managed care organiza-
tions, pharmacy benefit managers, or other parties that
are, by statute, contract, or agreement, legally responsible
for payment of a claim for a health care item or service)
to pay for care and services available under the plan, in-
cluding—

(i) the collection of sufficient information (as speci-
fied by the Secretary in regulations) to enable the
State to pursue claims against such third parties, with
such information being collected at the time of any de-
termination or redetermination of eligibility for med-
ical assistance, and

(ii) the submission to the Secretary of a plan (sub-
ject to approval by the Secretary) for pursuing claims
against such third parties, which plan shall be inte-
grated with, and be monitored as a part of the Sec-
retary’s review of, the State’s mechanized claims proc-
essing and information retrieval systems required
under section 1903(r);

(B) that in any case where such a legal liability is found
to exist after medical assistance has been made available
on behalf of the individual and where the amount of reim-
bursement the State can reasonably expect to recover ex-
ceeds the costs of such recovery, the State or local agency
will seek reimbursement for such assistance to the extent
of such legal liability;

(C) that in the case of an individual who is entitled to
medical assistance under the State plan with respect to a
service for which a third party is liable for payment, the
person furnishing the service may not seek to collect from
the individual (or any financially responsible relative or
representative of that individual) payment of an amount
for that service (i) if the total of the amount of the liabil-
ities of third parties for that service is at least equal to the
amount payable for that service under the plan (dis-
regarding section 1916), or (ii) in an amount which exceeds
the lesser of (I) the amount which may be collected under
section 1916, or (II) the amount by which the amount pay-
able for that service under the plan (disregarding section
1916) exceeds the total of the amount of the liabilities of
third parties for that service;

(D) that a person who furnishes services and is partici-
pating under the plan may not refuse to furnish services
to an individual (who is entitled to have payment made
under the plan for the services the person furnishes) be-
cause of a third party’s potential liability for payment for
the service;

(E) that in the case of preventive pediatric care (includ-
ing early and periodic screening and diagnosis services
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under section 1905(a)(4)(B)) covered under the State plan,
the State shall—

(i) make payment for such service in accordance
with the usual payment schedule under such plan for
such services without regard to the liability of a third
party for payment for such services; and

(i) make payment for such service in accordance
with the usual payment schedule under such plan for
such services without regard to the liability of a third
party for payment for such services, except that the
State may, if the State determines doing so is cost-ef-
fective and will not adversely affect access to care,
only make such payment if a third party so liable has
not made payment within 90 days after the date the
provider of such services has initially submitted a
claim to such third party for payment for such serv-
ices; and

(i1) seek reimbursement from such third party in ac-
cordance with subparagraph (B);

(F) that in the case of any services covered under such
plan which are provided to an individual on whose behalf
child support enforcement is being carried out by the State
agency under part D of title IV of this Act, the State
shall—

(i) make payment for such service in accordance
with the usual payment schedule under such plan for
such services without regard to any third-party liabil-
ity for payment for such services, if such third-party
liability is derived (through insurance or otherwise)
from the parent whose obligation to pay support is
being enforced by such agency, if payment has not
been made by such third party within 30 days after
such services are furnished,;

(i) make payment for such service in accordance
with the usual payment schedule under such plan for
such services without regard to any third-party liabil-
ity for payment for such services, if such third-party
liability is derived (through insurance or otherwise)
from the parent whose obligation to pay support is
being enforced by such agency, if payment has not
been made by such third party within 100 days after
the date the provider of such services has initially sub-
mitted a claim to such third party for payment for
such services, except that the State may make such
payment within 30 days after such date if the State
determines doing so is cost-effective and necessary to
ensure access to care.;

(i1) seek reimbursement from such third party in ac-
cordance with subparagraph (B);

(G) that the State prohibits any health insurer (includ-
ing a group health plan, as defined in section 607(1) of the
Employee Retirement Income Security Act of 1974, a self-
insured plan, a service benefit plan, a managed care orga-
nization, a pharmacy benefit manager, or other party that
is, by statute, contract, or agreement, legally responsible
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for payment of a claim for a health care item or service),
in enrolling an individual or in making any payments for
benefits to the individual or on the individual’s behalf,
from taking into account that the individual is eligible for
or is provided medical assistance under a plan under this
title for such State, or any other State;

(H) that to the extent that payment has been made
under the State plan for medical assistance in any case
where a third party has a legal liability to make payment
for such assistance, the State has in effect laws under
which, to the extent that payment has been made under
the State plan for medical assistance for health care items
or services furnished to an individual, the State is consid-
ered to have acquired the rights of such individual to pay-
ment by any other party for such health care items or
services; and

(I) that the State shall provide assurances satisfactory to
the Secretary that the State has in effect laws requiring
health insurers, including self-insured plans, group health
plans (as defined in section 607(1) of the Employee Retire-
ment Income Security Act of 1974), service benefit plans,
managed care organizations, pharmacy benefit managers,
or other parties that are, by statute, contract, or agree-
ment, legally responsible for payment of a claim for a
health care item or service, as a condition of doing busi-
ness in the State, to—

(i) provide, with respect to individuals who are eligi-
ble (and, at State option, individuals who apply or
whose eligibility for medical assistance is being evalu-
ated in accordance with section 1902(e)(13)(D)) for, or
are provided, medical assistance under a State plan
(or under a waiver of the plan) under this title and
child health assistance under title XXI, upon the re-
quest of the State, information to determine during
what period the individual or their spouses or their
dependents may be (or may have been) covered by a
health insurer and the nature of the coverage that is
or was provided by the health insurer (including the
name, address, and identifying number of the plan) in
a manner prescribed by the Secretary;

(i1)(I) accept the State’s right of recovery and the as-
signment to the State of any right of an individual or
other entity to payment from the party for an item or
service for which payment has been made under the
State plan (or under a waiver of such plan); and

(IT) in the case of a responsible third party (other
than the original medicare fee-for-service program
under parts A and B of title XVIII, a Medicare Advan-
tage plan offered by a Medicare Advantage organiza-
tion under part C of such title, a reasonable cost reim-
bursement plan under section 1876, a health care pre-
payment plan under section 1833, or a prescription
drug plan offered by a PDP sponsor under part D of
such title) that requires prior authorization for an
item or service furnished to an individual eligible to
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receive medical assistance under this title, accept au-
thorization provided by the State that the item or
service is covered under the State plan (or waiver of
such plan) for such individual, as if such authorization
were the prior authorization made by the third party
for such item or service;

(iii) not later than 60 days after receiving any in-
quiry by the State regarding a claim for payment for
any health care item or service that is submitted not
later than 3 years after the date of the provision of
such health care item or service, respond to such in-
quiry; and

(iv) agree not to deny a claim submitted by the State
solely on the basis of the date of submission of the
claim, the type or format of the claim form, a failure
to present proper documentation at the point-of-sale
that is the basis of the claim, or in the case of a re-
sponsible third party (other than the original medicare
fee-for-service program under parts A and B of title
XVIII, a Medicare Advantage plan offered by a Medi-
care Advantage organization under part C of such
title, a reasonable cost reimbursement plan under sec-
tion 1876, a health care prepayment plan under sec-
tion 1833, or a prescription drug plan offered by a
PDP sponsor under part D of such title) a failure to
obtain a prior authorization for the item or service for
which the claim is being submitted, if—

(I) the claim is submitted by the State within
the 3-year period beginning on the date on which
the item or service was furnished; and

(IT) any action by the State to enforce its rights
with respect to such claim is commenced within 6
years of the State’s submission of such claim;

(26) if the State plan includes medical assistance for inpa-
tient mental hospital services, provide, with respect to each pa-
tient receiving such services, for a regular program of medical
review (including medical evaluation) of his need for such serv-
ices, and for a written plan of care;

(27) provide for agreements with every person or institution
providing services under the State plan under which such per-
son or institution agrees (A) to keep such records as are nec-
essary fully to disclose the extent of the services provided to
individuals receiving assistance under the State plan, and (B)
to furnish the State agency or the Secretary with such infor-
mation, regarding any payments claimed by such person or in-
stitution for providing services under the State plan, as the
State agency or the Secretary may from time to time request;

(28) provide—

(A) that any nursing facility receiving payments under
such plan must satisfy all the requirements of subsections
(b) through (d) of section 1919 as they apply to such facili-
ties;

(B) for including in “nursing facility services” at least
the items and services specified (or deemed to be specified)
by the Secretary under section 1919(f)(7) and making
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available upon request a description of the items and serv-
ices so included,;

(C) for procedures to make available to the public the
data and methodology used in establishing payment rates
for nursing facilities under this title; and

(D) for compliance (by the date specified in the respec-
tive sections) with the requirements of—

(1) section 1919(e);

(i1) section 1919(g) (relating to responsibility for sur-
vey and certification of nursing facilities); and

(ii1) sections 1919(h)(2)(B) and 1919(h)(2)(D) (relat-
ing to establishment and application of remedies);

(29) include a State program which meets the requirements
set forth in section 1908, for the licensing of administrators of
nursing homes;

(30)(A) provide such methods and procedures relating to the
utilization of, and the payment for, care and services available
under the plan (including but not limited to utilization review
plans as provided for in section 1903(i)(4)) as may be necessary
to safeguard against unnecessary utilization of such care and
services and to assure that payments are consistent with effi-
ciency, economy, and quality of care and are sufficient to enlist
enough providers so that care and services are available under
the plan at least to the extent that such care and services are
available to the general population in the geographic area; and

(B) provide, under the program described in subparagraph
(A), that—

(i) each admission to a hospital, intermediate care facil-
ity for the mentally retarded, or hospital for mental dis-
eases is reviewed or screened in accordance with criteria
established by medical and other professional personnel
who are not themselves directly responsible for the care of
the patient involved, and who do not have a significant fi-
nancial interest in any such institution and are not, except
in the case of a hospital, employed by the institution pro-
viding the care involved, and

(i1) the information developed from such review or
screening, along with the data obtained from prior reviews
of the necessity for admission and continued stay of pa-
tients by such professional personnel, shall be used as the
basis for establishing the size and composition of the sam-
ple of admissions to be subject to review and evaluation by
such personnel, and any such sample may be of any size
up to 100 percent of all admissions and must be of suffi-
cient size to serve the purpose of (I) identifying the pat-
terns of care being provided and the changes occurring
over time in such patterns so that the need for modifica-
tion may be ascertained, and (II) subjecting admissions to
early or more extensive review where information indi-
cates that such consideration is warranted to a hospital,
intermediate care facility for the mentally retarded, or hos-
pital for mental diseases;

(81) with respect to services in an intermediate care facility
for the mentally retarded (where the State plan includes med-
ical assistance for such services) provide, with respect to each
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patient receiving such services, for a written plan of care, prior
to admission to or authorization of benefits in such facility, in
accordance with regulations of the Secretary, and for a regular
program of independent professional review (including medical
evaluation) which shall periodically review his need for such
services;

(32) provide that no payment under the plan for any care or
service provided to an individual shall be made to anyone other
than such individual or the person or institution providing
such care or service, under an assignment or power of attorney
or otherwise; except that—

(A) in the case of any care or service provided by a phy-
sician, dentist, or other individual practitioner, such pay-
ment may be made (i) to the employer of such physician,
dentist, or other practitioner if such physician, dentist, or
practitioner is required as a condition of his employment
to turn over his fee for such care or service to his em-
ployer, or (ii) (where the care or service was provided in
a hospital, clinic, or other facility) to the facility in which
the care or service was provided if there is a contractual
arrangement between such physician, dentist, or practi-
tioner and such facility under which such facility submits
the bill for such care or service;

(B) nothing in this paragraph shall be construed (i) to
prevent the making of such a payment in accordance with
an assignment from the person or institution providing the
care or service involved if such assignment is made to a
governmental agency or entity or is established by or pur-
suant to the order of a court of competent jurisdiction, or
(i1) to preclude an agent of such person or institution from
receiving any such payment if (but only if) such agent does
so pursuant to an agency agreement under which the com-
pensation to be paid to the agent for his services for or in
connection with the billing or collection of payments due
such person or institution under the plan is unrelated (di-
rectly or indirectly) to the amount of such payments or the
billings therefor, and is not dependent upon the actual col-
lection of any such payment;

(C) in the case of services furnished (during a period
that does not exceed 14 continuous days in the case of an
informal reciprocal arrangement or 90 continuous days (or
such longer period as the Secretary may provide) in the
case of an arrangement involving per diem or other fee-for-
time compensation) by, or incident to the services of, one
physician to the patients of another physician who submits
the claim for such services, payment shall be made to the
physician submitting the claim (as if the services were fur-
nished by, or incident to, the physician’s services), but only
if the claim identifies (in a manner specified by the Sec-
retary) the physician who furnished the services; and

(D) in the case of payment for a childhood vaccine ad-
ministered before October 1, 1994, to individuals entitled
to medical assistance under the State plan, the State plan
may make payment directly to the manufacturer of the
vaccine under a voluntary replacement program agreed to
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by the State pursuant to which the manufacturer (i) sup-
plies doses of the vaccine to providers administering the
vaccine, (ii) periodically replaces the supply of the vaccine,
and (iii) charges the State the manufacturer’s price to the
Centers for Disease Control and Prevention for the vaccine
so administered (which price includes a reasonable amount
to cover shipping and the handling of returns);

(33) provide—

(A) that the State health agency, or other appropriate
State medical agency, shall be responsible for establishing
a plan, consistent with regulations prescribed by the Sec-
retary, for the review by appropriate professional health
personnel of the appropriateness and quality of care and
services furnished to recipients of medical assistance
under the plan in order to provide guidance with respect
thereto in the administration of the plan to the State agen-
cy established or designated pursuant to paragraph (5)
and, where applicable, to the State agency described in the
second sentence of this subsection; and

(B) that, except as provided in section 1919(g), the State
or local agency utilized by the Secretary for the purpose
specified in the first sentence of section 1864(a), or, if such
agency is not the State agency which is responsible for li-
censing health institutions, the State agency responsible
for such licensing, will perform for the State agency ad-
ministering or supervising the administration of the plan
approved under this title the function of determining
whether institutions and agencies meet the requirements
for participation in the program under such plan, except
that, if the Secretary has cause to question the adequacy
of such determinations, the Secretary is authorized to vali-
date State determinations and, on that basis, make inde-
pendent and binding determinations concerning the extent
to which individual institutions and agencies meet the re-
quirements for participation,;

(84) provide that in the case of any individual who has been
determined to be eligible for medical assistance under the plan,
such assistance will be made available to him for care and
services included under the plan and furnished in or after the
third month before the month in which he made application (or
application was made on his behalf in the case of a deceased
individual) for such assistance if such individual was (or upon
application would have been) eligible for such assistance at the
time such care and services were furnished,;

(85) provide that any disclosing entity (as defined in section
1124(a)(2)) receiving payments under such plan complies with
the requirements of section 1124;

(86) provide that within 90 days following the completion of
each survey of any health care facility, laboratory, agency, clin-
ic, or organization, by the appropriate State agency described
in paragraph (9), such agency shall (in accordance with regula-
tions of the Secretary) make public in readily available form
and place the pertinent findings of each such survey relating
to the compliance of each such health care facility, laboratory,
clinic, agency, or organization with (A) the statutory conditions
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of participation imposed under this title, and (B) the major ad-
ditional conditions which the Secretary finds necessary in the
interest of health and safety of individuals who are furnished
care or services by any such facility, laboratory, clinic, agency,
or organization;

(87) provide for claims payment procedures which (A) ensure
that 90 per centum of claims for payment (for which no further
written information or substantiation is required in order to
make payment) made for services covered under the plan and
furnished by health care practitioners through individual or
group practices or through shared health facilities are paid
within 30 days of the date of receipt of such claims and that
99 per centum of such claims are paid within 90 days of the
date of receipt of such claims, and (B) provide for procedures
of prepayment and postpayment claims review, including re-
view of appropriate data with respect to the recipient and pro-
vider of a service and the nature of the service for which pay-
ment is claimed, to ensure the proper and efficient payment of
claims and management of the program,;

(38) require that an entity (other than an individual practi-
tioner or a group of practitioners) that furnishes, or arranges
for the furnishing of, items or services under the plan, shall
supply (within such period as may be specified in regulations
by the Secretary or by the single State agency which admin-
isters or supervises the administration of the plan) upon re-
quest specifically addressed to such entity by the Secretary or
such State agency, the information described in section
1128(b)(9);

(39) provide that the State agency shall exclude any specified
individual or entity from participation in the program under
the State plan for the period specified by the Secretary, when
required by him to do so pursuant to section 1128 or section
1128A, terminate the participation of any individual or entity
in such program if (subject to such exceptions as are permitted
with respect to exclusion under sections 1128(c)(3)(B) and
1128(d)(3)(B)) participation of such individual or entity is ter-
minated under title XVIII, any other State plan under this title
(or waiver of the plan), or any State child health plan under
title XXI (or waiver of the plan) and such termination is in-
cluded by the Secretary in any database or similar system de-
veloped pursuant to section 6401(b)(2) of the Patient Protection
and Affordable Care Act, and provide that no payment may be
made under the plan with respect to any item or service fur-
nished by such individual or entity during such period;

(40) require each health services facility or organization
which receives payments under the plan and of a type for
which a uniform reporting system has been established under
section 1121(a) to make reports to the Secretary of information
described in such section in accordance with the uniform re-
porting system (established under such section) for that type of
facility or organization;

(41) provide, in accordance with subsection (kk)(8) (as appli-
cable), that whenever a provider of services or any other per-
son is terminated, suspended, or otherwise sanctioned or pro-
hibited from participating under the State plan, the State
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agency shall promptly notify the Secretary and, in the case of
a physician and notwithstanding paragraph (7), the State med-
ical licensing board of such action;

(42) provide that—

(A) the records of any entity participating in the plan
and providing services reimbursable on a cost-related basis
will be audited as the Secretary determines to be nec-
essary to insure that proper payments are made under the
plan; and

(B) not later than December 31, 2010, the State shall—

(i) establish a program under which the State con-
tracts (consistent with State law and in the same
manner as the Secretary enters into contracts with re-
covery audit contractors under section 1893(h), subject
to such exceptions or requirements as the Secretary
may require for purposes of this title or a particular
State) with 1 or more recovery audit contractors for
the purpose of identifying underpayments and over-
payments and recouping overpayments under the
State plan and under any waiver of the State plan
with respect to all services for which payment is made
to any entity under such plan or waiver; and

(ii) provide assurances satisfactory to the Secretary
that—

(I) under such contracts, payment shall be made
to such a contractor only from amounts recovered;

(IT) from such amounts recovered, payment—

(aa) shall be made on a contingent basis for
collecting overpayments; and

(bb) may be made in such amounts as the
State may specify for identifying underpay-
ments;

(ITT) the State has an adequate process for enti-
ties to appeal any adverse determination made by
such contractors; and

(IV) such program is carried out in accordance
with such requirements as the Secretary shall
specify, including—

(aa) for purposes of section 1903(a)(7), that
amounts expended by the State to carry out
the program shall be considered amounts ex-
pended as necessary for the proper and effi-
cient administration of the State plan or a
waiver of the plan;

(bb) that section 1903(d) shall apply to
amounts recovered under the program; and

(cc) that the State and any such contractors
under contract with the State shall coordinate
such recovery audit efforts with other contrac-
tors or entities performing audits of entities
receiving payments under the State plan or
waiver in the State, including efforts with
Federal and State law enforcement with re-
spect to the Department of Justice, including
the Federal Bureau of Investigations, the In-
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spector General of the Department of Health
and Human Services, and the State medicaid
fraud control unit; and

(43) provide for—

(A) informing all persons in the State who are under the
age of 21 and who have been determined to be eligible for
medical assistance including services described in section
1905(a)(4)(B), of the availability of early and periodic
screening, diagnostic, and treatment services as described
in section 1905(r) and the need for age-appropriate immu-
nizations against vaccine-preventable diseases,

(B) providing or arranging for the provision of such
screening services in all cases where they are requested,

(C) arranging for (directly or through referral to appro-
priate agencies, organizations, or individuals) corrective
treatment the need for which is disclosed by such child
health screening services, and

(D) reporting to the Secretary (in a uniform form and
manner established by the Secretary, by age group and by
basis of eligibility for medical assistance, and by not later
than April 1 after the end of each fiscal year, beginning
with fiscal year 1990) the following information relating to
early and periodic screening, diagnostic, and treatment
services provided under the plan during each fiscal year:

(i) the number of children provided child health
screening services,

(ii) the number of children referred for corrective
treatment (the need for which is disclosed by such
child health screening services),

(iii) the number of children receiving dental services,
and other information relating to the provision of den-
tal services to such children described in section
2108(e) and

(iv) the State’s results in attaining the participation
goals set for the State under section 1905(r);

(44) in each case for which payment for inpatient hospital
services, services in an intermediate care facility for the men-
tally retarded, or inpatient mental hospital services is made
under the State plan—

(A) a physician (or, in the case of skilled nursing facility
services or intermediate care facility services, a physician,
or a nurse practitioner or clinical nurse specialist who is
not an employee of the facility but is working in collabora-
tion with a physician) certifies at the time of admission, or,
if later, the time the individual applies for medical assist-
ance under the State plan (and a physician, a physician
assistant under the supervision of a physician, or, in the
case of skilled nursing facility services or intermediate
care facility services, a physician, or a nurse practitioner
or clinical nurse specialist who is not an employee of the
facility but is working in collaboration with a physician,
recertifies, where such services are furnished over a period
of time, in such cases, at least as often as required under
section 1903(g)(6) (or, in the case of services that are serv-
ices provided in an intermediate care facility for the men-
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tally retarded, every year), and accompanied by such sup-
porting material, appropriate to the case involved, as may
be provided in regulations of the Secretary), that such
services are or were required to be given on an inpatient
basis because the individual needs or needed such services,
and

(B) such services were furnished under a plan estab-
lished and periodically reviewed and evaluated by a physi-
cian, or, in the case of skilled nursing facility services or
intermediate care facility services, a physician, or a nurse
practitioner or clinical nurse specialist who is not an em-
ployee of the facility but is working in collaboration with
a physician;

(45) provide for mandatory assignment of rights of payment
for medical support and other medical care owed to recipients,
in accordance with section 1912;

(46)(A) provide that information is requested and exchanged
for purposes of income and eligibility verification in accordance
with a State system which meets the requirements of section
1137 of this Act; and

(B) provide, with respect to an individual declaring to be a
citizen or national of the United States for purposes of estab-
lishing eligibility under this title, that the State shall satisfy
the requirements of—

(i) section 1903(x); or

(i) subsection (ee);

(47) provide—

(A) at the option of the State, for making ambulatory
prenatal care available to pregnant women during a pre-
sumptive eligibility period in accordance with section 1920
and provide for making medical assistance for items and
services described in subsection (a) of section 1920A avail-
able to children during a presumptive eligibility period in
accordance with such section and provide for making med-
ical assistance available to individuals described in sub-
section (a) of section 1920B during a presumptive eligi-
bility period in accordance with such section and provide
for making medical assistance available to individuals de-
scribed in subsection (a) of section 1920C during a pre-
sumptive eligibility period in accordance with such section;
and

(B) that any hospital that is a participating provider
under the State plan may elect to be a qualified entity for
purposes of determining, on the basis of preliminary infor-
mation, whether any individual is eligible for medical as-
sistance under the State plan or under a waiver of the
plan for purposes of providing the individual with medical
assistance during a presumptive eligibility period, in the
same manner, and subject to the same requirements, as
apply to the State options with respect to populations de-
scribed in section 1920, 1920A, 1920B, or 1920C (but with-
out regard to whether the State has elected to provide for
a presumptive eligibility period under any such sections),
subject to such guidance as the Secretary shall establish;
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(48) provide a method of making cards evidencing eligibility
for medical assistance available to an eligible individual who
does not reside in a permanent dwelling or does not have a
fixed home or mailing address;

(49) provide that the State will provide information and ac-
cess to certain information respecting sanctions taken against
health care practitioners and providers by State licensing au-
thorities in accordance with section 1921;

(50) provide, in accordance with subsection (q), for a monthly
personal needs allowance for certain institutionalized individ-
uals and couples;

(51) meet the requirements of section 1924 (relating to pro-
tection of community spouses);

(52) meet the requirements of section 1925 (relating to exten-
sion of eligibility for medical assistance);

(53) provide—

(A) for notifying in a timely manner all individuals in
the State who are determined to be eligible for medical as-
sistance and who are pregnant women, breastfeeding or
postpartum women (as defined in section 17 of the Child
Nutrition Act of 1966), or children below the age of 5, of
the availability of benefits furnished by the special supple-
mental nutrition program under such section, and

(B) for referring any such individual to the State agency
responsible for administering such program,;

(54) in the case of a State plan that provides medical assist-
ance for covered outpatient drugs (as defined in section
1927(k)), comply with the applicable requirements of section
1927,

(55) provide for receipt and initial processing of applications
of individuals for medical assistance under subsection
(a)(10)(A)GXIV), (a)(10)(A)E)(VD), (a)(10)(A)(H)(VID),
(a)(10)(A)E)IX), or (a)(10)(A)DXXIID—

(A) at locations which are other than those used for the
receipt and processing of applications for aid under part A
of title IV and which include facilities defined as dispropor-
tionate share hospitals under section 1923(a)(1)(A) and
Federally-qualified health centers described in section
1905(1)(2)(B), and

(B) using applications which are other than those used
for applications for aid under such part;

(56) provide, in accordance with subsection (s), for adjusted
payments for certain inpatient hospital services;

(57) provide that each hospital, nursing facility, provider of
home health care or personal care services, hospice program,
or medicaid managed care organization (as defined in section
1903(m)(1)(A)) receiving funds under the plan shall comply
with the requirements of subsection (w);

(58) provide that the State, acting through a State agency,
association, or other private nonprofit entity, develop a written
description of the law of the State (whether statutory or as rec-
ognized by the courts of the State) concerning advance direc-
tives that would be distributed by providers or organizations
under the requirements of subsection (w);
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(59) maintain a list (updated not less often than monthly,
and containing each physician’s unique identifier provided
under the system established under subsection (x)) of all physi-
cians who are certified to participate under the State plan;

(60) provide that the State agency shall provide assurances
satisfactory to the Secretary that the State has in effect the
laws Kelating to medical child support required under section
1908A;

(61) provide that the State must demonstrate that it oper-
ates a medicaid fraud and abuse control unit described in sec-
tion 1903(q) that effectively carries out the functions and re-
quirements described in such section, as determined in accord-
ance with standards established by the Secretary, unless the
State demonstrates to the satisfaction of the Secretary that the
effective operation of such a unit in the State would not be
cost-effective because minimal fraud exists in connection with
the provision of covered services to eligible individuals under
the State plan, and that beneficiaries under the plan will be
protected from abuse and neglect in connection with the provi-
sion of medical assistance under the plan without the existence
of such a unit;

(62) provide for a program for the distribution of pediatric
vaccines to program-registered providers for the immunization
of vaccine-eligible children in accordance with section 1928;

(63) provide for administration and determinations of eligi-
bility with respect to individuals who are (or seek to be) eligi-
ble for medical assistance based on the application of section
1931,

(64) provide, not later than 1 year after the date of the en-
actment of this paragraph, a mechanism to receive reports
from beneficiaries and others and compile data concerning al-
leged instances of waste, fraud, and abuse relating to the oper-
ation of this title;

(65) provide that the State shall issue provider numbers for
all suppliers of medical assistance consisting of durable med-
ical equipment, as defined in section 1861(n), and the State
shall not issue or renew such a supplier number for any such
supplier unless—

(A)@) full and complete information as to the identity of
each person with an ownership or control interest (as de-
fined in section 1124(a)(3)) in the supplier or in any sub-
contractor (as defined by the Secretary in regulations) in
which the supplier directly or indirectly has a 5 percent or
more ownership interest; and

(i1) to the extent determined to be feasible under regula-
tions of the Secretary, the name of any disclosing entity
(as defined in section 1124(a)(2)) with respect to which a
person with such an ownership or control interest in the
supplier is a person with such an ownership or control in-
terest in the disclosing entity; and

(B) a surety bond in a form specified by the Secretary
under section 1834(a)(16)(B) and in an amount that is not
less than $50,000 or such comparable surety bond as the
Secretary may permit under the second sentence of such
section;
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(66) provide for making eligibility determinations under sec-
tion 1935(a);

(67) provide, with respect to services covered under the State
plan (but not under title XVIII) that are furnished to a PACE
program eligible individual enrolled with a PACE provider by
a provider participating under the State plan that does not
have a contract or other agreement with the PACE provider
that establishes payment amounts for such services, that such
participating provider may not require the PACE provider to
pay the participating provider an amount greater than the
amount that would otherwise be payable for the service to the
participating provider under the State plan for the State where
the PACE provider is located (in accordance with regulations
issued by the Secretary);

(68) provide that any entity that receives or makes annual
payments under the State plan of at least $5,000,000, as a con-
dition of receiving such payments, shall—

(A) establish written policies for all employees of the en-
tity (including management), and of any contractor or
agent of the entity, that provide detailed information about
the False Claims Act established under sections 3729
through 3733 of title 31, United States Code, administra-
tive remedies for false claims and statements established
under chapter 38 of title 31, United States Code, any State
laws pertaining to civil or criminal penalties for false
claims and statements, and whistleblower protections
under such laws, with respect to the role of such laws in
preventing and detecting fraud, waste, and abuse in Fed-
eral health care programs (as defined in section 1128B(f));

(B) include as part of such written policies, detailed pro-
visions regarding the entity’s policies and procedures for
detecting and preventing fraud, waste, and abuse; and

(C) include in any employee handbook for the entity, a
specific discussion of the laws described in subparagraph
(A), the rights of employees to be protected as whistle-
blowers, and the entity’s policies and procedures for detect-
ing and preventing fraud, waste, and abuse;

(69) provide that the State must comply with any require-
ments determined by the Secretary to be necessary for carrying
out the Medicaid Integrity Program established under section
1936;

(70) at the option of the State and notwithstanding para-
graphs (1), (10)(B), and (23), provide for the establishment of
a non-emergency medical transportation brokerage program in
order to more cost-effectively provide transportation for indi-
viduals eligible for medical assistance under the State plan
who need access to medical care or services and have no other
means of transportation which—

(A) may include a wheelchair van, taxi, stretcher car,
bus passes and tickets, secured transportation, and such
other transportation as the Secretary determines appro-
priate; and

}(1B) may be conducted under contract with a broker
who—
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(i) is selected through a competitive bidding process
based on the State’s evaluation of the broker’s experi-
ence, performance, references, resources, qualifica-
tions, and costs;

(i) has oversight procedures to monitor beneficiary
access and complaints and ensure that transport per-
sonnel are licensed, qualified, competent, and cour-
teous;

(iii) is subject to regular auditing and oversight by
the State in order to ensure the quality of the trans-
portation services provided and the adequacy of bene-
ficiary access to medical care and services; and

(iv) complies with such requirements related to pro-
hibitions on referrals and conflict of interest as the
Secretary shall establish (based on the prohibitions on
physician referrals under section 1877 and such other
prohibitions and requirements as the Secretary deter-
mines to be appropriate);

(71) provide that the State will implement an asset
verification program as required under section 1940;

(72) provide that the State will not prevent a Federally-
qualified health center from entering into contractual relation-
ships with private practice dental providers in the provision of
Federally-qualified health center services;

(73) in the case of any State in which 1 or more Indian
Health Programs or Urban Indian Organizations furnishes
health care services, provide for a process under which the
State seeks advice on a regular, ongoing basis from designees
of such Indian Health Programs and Urban Indian Organiza-
tions on matters relating to the application of this title that
are likely to have a direct effect on such Indian Health Pro-
grams and Urban Indian Organizations and that—

(A) shall include solicitation of advice prior to submis-
sion of any plan amendments, waiver requests, and pro-
posals for demonstration projects likely to have a direct ef-
fect on Indians, Indian Health Programs, or Urban Indian
Organizations; and

(B) may include appointment of an advisory committee
and of a designee of such Indian Health Programs and
Urban Indian Organizations to the medical care advisory
committee advising the State on its State plan under this
title;

(74) provide for maintenance of effort under the State plan
or under any waiver of the plan in accordance with subsection
(gg); and

(75) provide that, beginning January 2015, and annually
thereafter, the State shall submit a report to the Secretary
that contains—

(A) the total number of enrolled and newly enrolled indi-
viduals in the State plan or under a waiver of the plan for
the fiscal year ending on September 30 of the preceding
calendar year, disaggregated by population, including chil-
dren, parents, nonpregnant childless adults, disabled indi-
viduals, elderly individuals, and such other categories or
sub-categories of individuals eligible for medical assistance
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under the State plan or under a waiver of the plan as the
Secretary may require;

(B) a description, which may be specified by population,
of the outreach and enrollment processes used by the State
during such fiscal year; and

(C) any other data reporting determined necessary by
the Secretary to monitor enrollment and retention of indi-
viduals eligible for medical assistance under the State plan
or under a waiver of the plan;

(76) provide that any data collected under the State plan
meets the requirements of section 3101 of the Public Health
Service Act;

(77) provide that the State shall comply with provider and
supplier screening, oversight, and reporting requirements in
accordance with subsection (kk);

(78) provide that, not later than January 1, 2017, in the case
of a State that pursuant to its State plan or waiver of the plan
for medical assistance pays for medical assistance on a fee-for-
service basis, the State shall require each provider furnishing
items and services to, or ordering, prescribing, referring, or cer-
tifying eligibility for, services for individuals eligible to receive
medical assistance under such plan to enroll with the State
agency and provide to the State agency the provider’s identi-
fying information, including the name, specialty, date of birth,
Social Security number, national provider identifier (if applica-
ble), Federal taxpayer identification number, and the State li-
cense or certification number of the provider (if applicable);

(79) provide that any agent, clearinghouse, or other alternate
payee (as defined by the Secretary) that submits claims on be-
half of a health care provider must register with the State and
the Secretary in a form and manner specified by the Secretary;

(80) provide that the State shall not provide any payments
for items or services provided under the State plan or under
a waiver to any financial institution or entity located outside
of the United States;

(81) provide for implementation of the payment models speci-
fied by the Secretary under section 1115A(c) for implementa-
tion on a nationwide basis unless the State demonstrates to
the satisfaction of the Secretary that implementation would
not be administratively feasible or appropriate to the health
care delivery system of the State;

(82) provide that the State agency responsible for admin-
istering the State plan under this title provides assurances to
the Secretary that the State agency is in compliance with sub-
paragraphs (A), (B), and (C) of section 1128K(b)(2);

(83) provide that, not later than January 1, 2017, in the case
of a State plan (or waiver of the plan) that provides medical
assistance on a fee-for-service basis or through a primary care
case-management system described in section 1915(b)(1) (other
than a primary care case management entity (as defined by
the Secretary)), the State shall publish (and update on at least
an annual basis) on the public website of the State agency ad-
ministering the State plan, a directory of the physicians de-
scribed in subsection (mm) and, at State option, other pro-
viders described in such subsection that—
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(A) includes—

(i) with respect to each such physician or provider—

(I) the name of the physician or provider;

(IT) the specialty of the physician or provider;

(IIT) the address at which the physician or pro-
vider provides services; and

(IV) the telephone number of the physician or
provider; and

(i) with respect to any such physician or provider
participating in such a primary care case-management
system, information regarding—

(I) whether the physician or provider is accept-
ing as new patients individuals who receive med-
ical assistance under this title; and

(II) the physician’s or provider’s cultural and
linguistic capabilities, including the languages
spoken by the physician or provider or by the
skilled medical interpreter providing interpreta-
tion services at the physician’s or provider’s office;
and

(B) may include, at State option, with respect to each
such physician or provider—

(i) the Internet website of such physician or pro-
vider; or
(i) whether the physician or provider is accepting as
new patients individuals who receive medical assist-
ance under this title;
(84) provide that—

(A) the State shall not terminate eligibility for medical
assistance under the State plan for an individual who is
an eligible juvenile (as defined in subsection (nn)(2)) be-
cause the juvenile is an inmate of a public institution (as
defined in subsection (nn)(3)), but, subject to subparagraph
(D), may suspend coverage during the period the juvenile
is such an inmate;

(B) in the case of an individual who is an eligible juve-
nile described in paragraph (2)(A) of subsection (nn), the
State shall, prior to the individual’s release from such a
public institution, conduct a redetermination of eligibility
for such individual with respect to such medical assistance
(without requiring a new application from the individual)
and, if the State determines pursuant to such redetermina-
tion that the individual continues to meet the eligibility re-
quirements for such medical assistance, the State shall re-
store coverage for such medical assistance to such an indi-
vidual upon the individual’s release from such public insti-
tution;

(C) in the case of an individual who is an eligible juve-
nile described in paragraph (2)(B) of subsection (nn), the
State shall process any application for medical assistance
submitted by, or on behalf of, such individual such that
the State makes a determination of eligibility for such in-
dividual with respect to such medical assistance upon re-
lease of such individual from such public institution; and
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(D) in the case of an individual who is an eligible juve-
nile described in subsection (nn)(2) and is within 30 days
of the date on which such eligible juvenile is scheduled to
be released from a public institution following adjudica-
tion, the State shall have in place a plan, and in accord-
ance with such plan, provide for—

(i) in the 30 days prior to the release of such eligible
juvenile from such public institution (or not later than
one week, or as soon as practicable, after release from
the public institution), and in coordination with such
institution, any screening or diagnostic service which
meets reasonable standards of medical and dental
practice, as determined by the State, or as indicated
as medically necessary, in accordance with paragraphs
(1)(A) and (5) of section 1905(r), including a behavioral
health screening or diagnostic service; and

(ii) in the 30 days prior to the release of such eligi-
ble juvenile from such public institution, and for at
least 30 days following the release of such eligible ju-
venile from such institution, targeted case manage-
ment services, including referrals for such eligible ju-
venile to the appropriate care and services available in
the geographic region of the home or residence of such
eligible juvenile (where feasible) under the State plan
(or waiver of such plan);

(85) provide that the State is in compliance with the drug re-
view and utilization requirements under subsection (00)(1);

(86) provide, at the option of the State, for making medical
assistance available on an inpatient or outpatient basis at a
residential pediatric recovery center (as defined in subsection
(pp)) to infants with neonatal abstinence syndrome; [and]

(87) provide for a mechanism, which may include attestation,
that ensures that, with respect to any provider (including a
transportation network company) or individual driver of non-
emergency transportation to medically necessary services re-
ceiving payments under such plan (but excluding any public
transit authority), at a minimum—

(A) each such provider and individual driver is not ex-
cluded from participation in any Federal health care pro-
gram (as defined in section 1128B(f)) and is not listed on
the exclusion list of the Inspector General of the Depart-
ment of Health and Human Services;

(B) each such individual driver has a valid driver’s li-
cense;

(C) each such provider has in place a process to address
any violation of a State drug law; and

(D) each such provider has in place a process to disclose
to the State Medicaid program the driving history, includ-
ing any traffic violations, of each such individual driver
employed by such provider, including any traffic
violationsl.]; and

(88) provide for compliance with the requirements of section
1182(e) (relating to prohibiting the use of certain measures in
coverage determinations, reimbursement, and incentive pro-
grams).
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Notwithstanding paragraph (5), if on January 1, 1965, and on the
date on which a State submits its plan for approval under this
title, the State agency which administered or supervised the ad-
ministration of the plan of such State approved under title X (or
title XVI, insofar as it relates to the blind) was different from the
State agency which administered or supervised the administration
of the State plan approved under title I (or title XVI, insofar as it
relates to the aged), the State agency which administered or super-
vised the administration of such plan approved under title X (or
title XVI, insofar as it relates to the blind) may be designated to
administer or supervise the administration of the portion of the
State plan for medical assistance which relates to blind individuals
and a different State agency may be established or designated to
administer or supervise the administration of the rest of the State
plan for medical assistance; and in such case the part of the plan
which each such agency administers, or the administration of
which each such agency supervises, shall be regarded as a separate
plan for purposes of this title (except for purposes of paragraph
(10)). The provisions of paragraphs (9)(A), (31), and (33) and of sec-
tion 1903(i)(4) shall not apply to a religious nonmedical health care
institution (as defined in section 1861(ss)(1)).

For purposes of paragraph (10) any individual who, for the month
of August 1972, was eligible for or receiving aid or assistance under
a State plan approved under title I, X, XIV, or XVI, or part A of
title IV and who for such month was entitled to monthly insurance
benefits under title II shall for purposes of this title only be
deemed to be eligible for financial aid or assistance for any month
thereafter if such individual would have been eligible for financial
aid or assistance for such month had the increase in monthly in-
surance benefits under title II resulting from enactment of Public
Law 92-336 not been applicable to such individual.

The requirement of clause (A) of paragraph (37) with respect to a
State plan may be waived by the Secretary if he finds that the
State has exercised good faith in trying to meet such requirement.
For purposes of this title, any child who meets the requirements of
paragraph (1) or (2) of section 473(b) shall be deemed to be a de-
pendent child as defined in section 406 and shall be deemed to be
a recipient of aid to families with dependent children under part
A of title IV in the State where such child resides. Notwithstanding
paragraph (10)(B) or any other provision of this subsection, a State
plan shall provide medical assistance with respect to an alien who
is not lawfully admitted for permanent residence or otherwise per-
manently residing in the United States under color of law only in
accordance with section 1903(v).

(b) The Secretary shall approve any plan which fulfills the condi-
tions specified in subsection (a) of this section, except that he shall
not approve any plan which imposes, as a condition of eligibility for
medical assistance under the plan—

(1) an age requirement of more than 65 years; or

(2) any residence requirement which excludes any individual
who resides in the State, regardless of whether or not the resi-
dence is maintained permanently or at a fixed address; or

(3) any citizenship requirement which excludes any citizen of
the United States.



72

(¢) Notwithstanding subsection (b), the Secretary shall not ap-
prove any State plan for medical assistance if the State requires in-
dividuals described in subsection (1)(1) to apply for assistance under
the State program funded under part A of title IV as a condition
of applying for or receiving medical assistance under this title.

(d) If a State contracts with an entity which meets the require-
ments of section 1152, as determined by the Secretary, or a utiliza-
tion and quality control peer review organization having a contract
with the Secretary under part B of title XI for the performance of
medical or utilization review functions (including quality review
functions described in subsection (a)(30)(C)) required under this
title of a State plan with respect to specific services or providers
(or services or providers in a geographic area of the State), such re-
quirements shall be deemed to be met for those services or pro-
viders (or services or providers in that area) by delegation to such
an entity or organization under the contract of the State’s authority
to conduct such review activities if the contract provides for the
performance of activities not inconsistent with part B of title XI
and provides for such assurances of satisfactory performance by
such an entity or organization as the Secretary may prescribe.

(e)(1) Beginning April 1, 1990, for provisions relating to the ex-
tension of eligibility for medical assistance for certain families who
have received aid pursuant to a State plan approved under part A
of title IV and have earned income, see section 1925.

(2)(A) In the case of an individual who is enrolled with a med-
icaid managed care organization (as defined in section
1903(m)(1)(A)), with a primary care case manager (as defined in
section 1905(t)), or with an eligible organization with a contract
under section 1876 and who would (but for this paragraph) lose eli-
gibility for benefits under this title before the end of the minimum
enrollment period (defined in subparagraph (B)), the State plan
may provide, notwithstanding any other provision of this title, that
the individual shall be deemed to continue to be eligible for such
benefits until the end of such minimum period, but, except for ben-
efits furnished under section 1905(a)(4)(C), only with respect to
such benefits provided to the individual as an enrollee of such orga-
nization or entity or by or through the case manager.

(B) For purposes of subparagraph (A), the term “minimum enroll-
ment period” means, with respect to an individual’s enrollment
with an organization or entity under a State plan, a period, estab-
lished by the State, of not more than six months beginning on the
date the individual’s enrollment with the organization or entity be-
comes effective.

(3) At the option of the State, any individual who—

(A) is 18 years of age or younger and qualifies as a disabled
individual under section 1614(a);

(B) with respect to whom there has been a determination by
the State that—

(i) the individual requires a level of care provided in a
hospital, nursing facility, or intermediate care facility for
the mentally retarded,

(i1) it is appropriate to provide such care for the indi-
vidual outside such an institution, and

(iii) the estimated amount which would be expended for
medical assistance for the individual for such care outside
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an institution is not greater than the estimated amount
which would otherwise be expended for medical assistance
for the individual within an appropriate institution; and

(C) if the individual were in a medical institution, would be
eligible for medical assistance under the State plan under this
title,
shall be deemed, for purposes of this title only, to be an indi-
vidual with respect to whom a supplemental security income
payment, or State supplemental payment, respectively, is being
paid under title XVI.

(4) A child born to a woman eligible for and receiving medical as-
sistance under a State plan on the date of the child’s birth shall
be deemed to have applied for medical assistance and to have been
found eligible for such assistance under such plan on the date of
such birth and to remain eligible for such assistance for a period
of one year. During the period in which a child is deemed under
the preceding sentence to be eligible for medical assistance, the
medical assistance eligibility identification number of the mother
shall also serve as the identification number of the child, and all
claims shall be submitted and paid under such number (unless the
State issues a separate identification number for the child before
such period expires). Notwithstanding the preceding sentence, in
the case of a child who is born in the United States to an alien
mother for whom medical assistance for the delivery of the child is
made available pursuant to section 1903(v), the State immediately
shall issue a separate identification number for the child upon noti-
]f;lcatlfon by the facility at which such delivery occurred of the child’s

irth.

(5) A woman who, while pregnant, is eligible for, has applied for,
and has received medical assistance under the State plan, shall
continue to be eligible under the plan, as though she were preg-
nant, for all pregnancy-related and postpartum medical assistance
under the plan, through the end of the month in which the 60-day
period (beginning on the last day of her pregnancy) ends.

(6) In the case of a pregnant woman described in subsection
(a)(10) who, because of a change in income of the family of which
she is a member, would not otherwise continue to be described in
such subsection, the woman shall be deemed to continue to be an
individual described in subsection (a)(10)(A)G)IV) and subsection
(I)(1)(A) without regard to such change of income through the end
of the month in which the 60-day period (beginning on the last day
of her pregnancy) ends. The preceding sentence shall not apply in
the case of a woman who has been provided ambulatory prenatal
care pursuant to section 1920 during a presumptive eligibility pe-
riod and is then, in accordance with such section, determined to be
ineligible for medical assistance under the State plan.

(7) In the case of an infant or child described in subparagraph
(B), (C), or (D) of subsection (I)(1) or paragraph (2) of section
1905(n)—

(A) who is receiving inpatient services for which medical as-
sistance is provided on the date the infant or child attains the
maximum age with respect to which coverage is provided
under the State plan for such individuals, and

(B) who, but for attaining such age, would remain eligible for
medical assistance under such subsection,
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the infant or child shall continue to be treated as an individual de-
scribed in such respective provision until the end of the stay for
which the inpatient services are furnished.

(8) If an individual is determined to be a qualified medicare ben-
eficiary (as defined in section 1905(p)(1)), such determination shall
apply to services furnished after the end of the month in which the
determination first occurs. For purposes of payment to a State
under section 1903(a), such determination shall be considered to be
valid for an individual for a period of 12 months, except that a
State may provide for such determinations more frequently, but not
more frequently than once every 6 months for an individual.

(9)(A) At the option of the State, the plan may include as medical
assistance respiratory care services for any individual who—

(i) is medically dependent on a ventilator for life support at
least six hours per day;

(i1) has been so dependent for at least 30 consecutive days
(or the maximum number of days authorized under the State
plan, whichever is less) as an inpatient;

(ii1) but for the availability of respiratory care services,
would require respiratory care as an inpatient in a hospital,
nursing facility, or intermediate care facility for the mentally
retarded and would be eligible to have payment made for such
inpatient care under the State plan;

(iv) has adequate social support services to be cared for at
home; and

(v) wishes to be cared for at home.

(B) The requirements of subparagraph (A)(ii) may be satisfied by
a continuous stay in one or more hospitals, nursing facilities, or in-
termediate care facilities for the mentally retarded.

(C) For purposes of this paragraph, respiratory care services
means services provided on a part-time basis in the home of the
individual by a respiratory therapist or other health care profes-
sional trained in respiratory therapy (as determined by the State),
payment for which is not otherwise included within other items
and services furnished to such individual as medical assistance
under the plan.

(10)(A) The fact that an individual, child, or pregnant woman
may be denied aid under part A of title IV pursuant to section
402(a)(43) shall not be construed as denying (or permitting a State
to deny) medical assistance under this title to such individual,
child, or woman who is eligible for assistance under this title on
a basis other than the receipt of aid under such part.

(B) If an individual, child, or pregnant woman is receiving aid
under part A of title IV and such aid is terminated pursuant to sec-
tion 402(a)(43), the State may not discontinue medical assistance
under this title for the individual, child, or woman until the State
has determined that the individual, child, or woman is not eligible
for assistance under this title on a basis other than the receipt of
aid under such part.

(11)(A) In the case of an individual who is enrolled with a group
health plan under section 1906 and who would (but for this para-
graph) lose eligibility for benefits under this title before the end of
the minimum enrollment period (defined in subparagraph (B)), the
State plan may provide, notwithstanding any other provision of
this title, that the individual shall be deemed to continue to be eli-
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gible for such benefits until the end of such minimum period, but
only with respect to such benefits provided to the individual as an
enrollee of such plan.

(B) For purposes of subparagraph (A), the term “minimum enroll-
ment period” means, with respect to an individual’s enrollment
with a group health plan, a period established by the State, of not
more than 6 months beginning on the date the individual’s enroll-
ment under the plan becomes effective.

(12) At the option of the State, the plan may provide that an in-
dividual who is under an age specified by the State (not to exceed
19 years of age) and who is determined to be eligible for benefits
under a State plan approved under this title under subsection
(a)(10)(A) shall remain eligible for those benefits until the earlier
of—

(A) the end of a period (not to exceed 12 months) following
the determination; or
(B) the time that the individual exceeds that age.
(13) EXPRESS LANE OPTION.—
(A) IN GENERAL.—

(i) OPTION TO USE A FINDING FROM AN EXPRESS LANE
AGENCY.—At the option of the State, the State plan may
provide that in determining eligibility under this title for
a child (as defined in subparagraph (G)), the State may
rely on a finding made within a reasonable period (as de-
termined by the State) from an Express Lane agency (as
defined in subparagraph (F)) when it determines whether
a child satisfies one or more components of eligibility for
medical assistance under this title. The State may rely on
a finding from an Express Lane agency notwithstanding
sections 1902(a)(46)(B) and 1137(d) or any differences in
budget unit, disregard, deeming or other methodology, if
the following requirements are met:

(I) PROHIBITION ON DETERMINING CHILDREN INELI-
GIBLE FOR COVERAGE.—If a finding from an Express
Lane agency would result in a determination that a
child does not satisfy an eligibility requirement for
medical assistance under this title and for child health
assistance under title XXI, the State shall determine
eligibility for assistance using its regular procedures.

(IT) NOTICE REQUIREMENT.—For any child who is
found eligible for medical assistance under the State
plan under this title or child health assistance under
title XXI and who is subject to premiums based on an
Express Lane agency’s finding of such child’s income
level, the State shall provide notice that the child may
qualify for lower premium payments if evaluated by
the State using its regular policies and of the proce-
dures for requesting such an evaluation.

(III) COMPLIANCE WITH SCREEN AND ENROLL RE-
QUIREMENT.—The State shall satisfy the requirements
under subparagraphs (A) and (B) of section 2102(b)(3)
(relating to screen and enroll) before enrolling a child
in child health assistance under title XXI. At its op-
tion, the State may fulfill such requirements in accord-
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ance with either option provided under subparagraph
(C) of this paragraph.

(IV) VERIFICATION OF CITIZENSHIP OR NATIONALITY
STATUS.—The State shall satisfy the requirements of
section 1902(a)(46)(B) or 2105(c)(9), as applicable for
verifications of citizenship or nationality status.

(V) CopING.—The State meets the requirements of
subparagraph (E).

(ii) OPTION TO APPLY TO RENEWALS AND REDETERMINA-
TIONS.—The State may apply the provisions of this para-
graph when conducting initial determinations of eligibility,
redeterminations of eligibility, or both, as described in the
State plan.

(B) RULES OF CONSTRUCTION.—Nothing in this paragraph
shall be construed—

(i) to limit or prohibit a State from taking any actions
otherwise permitted under this title or title XXI in deter-
mining eligibility for or enrolling children into medical as-
sistance under this title or child health assistance under
title XXI; or

(i1) to modify the limitations in section 1902(a)(5) con-
cerning the agencies that may make a determination of eli-
gibility for medical assistance under this title.

(C) OPTIONS FOR SATISFYING THE SCREEN AND ENROLL RE-
QUIREMENT.—

(i) IN GENERAL.—With respect to a child whose eligibility
for medical assistance under this title or for child health
assistance under title XXI has been evaluated by a State
agency using an income finding from an Express Lane
agency, a State may carry out its duties under subpara-
graphs (A) and (B) of section 2102(b)(3) (relating to screen
and enroll) in accordance with either clause (ii) or clause
(iii).

(i1) ESTABLISHING A SCREENING THRESHOLD.—

(I) IN GENERAL.—Under this clause, the State estab-
lishes a screening threshold set as a percentage of the
Federal poverty level that exceeds the highest income
threshold applicable under this title to the child by a
minimum of 30 percentage points or, at State option,
a higher number of percentage points that reflects the
value (as determined by the State and described in the
State plan) of any differences between income meth-
odologies used by the program administered by the
Express Lane agency and the methodologies used by
the State in determining eligibility for medical assist-
ance under this title.

(II) CHILDREN WITH INCOME NOT ABOVE THRESH-
oLD.—If the income of a child does not exceed the
screening threshold, the child is deemed to satisfy the
income eligibility criteria for medical assistance under
this title regardless of whether such child would other-
wise satisfy such criteria.

(III) CHILDREN WITH INCOME ABOVE THRESHOLD.—If
the income of a child exceeds the screening threshold,
the child shall be considered to have an income above
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the Medicaid applicable income level described in sec-
tion 2110(b)(4) and to satisfy the requirement under
section 2110(b)(1)(C) (relating to the requirement that
CHIP matching funds be used only for children not eli-
gible for Medicaid). If such a child is enrolled in child
health assistance under title XXI, the State shall pro-
vide the parent, guardian, or custodial relative with
the following:

(aa) Notice that the child may be eligible to re-
ceive medical assistance under the State plan
under this title if evaluated for such assistance
under the State’s regular procedures and notice of
the process through which a parent, guardian, or
custodial relative can request that the State
evaluate the child’s eligibility for medical assist-
ance under this title using such regular proce-
dures.

(bb) A description of differences between the
medical assistance provided under this title and
child health assistance under title XXI, including
differences in cost-sharing requirements and cov-
ered benefits.

(iii) TEMPORARY ENROLLMENT IN CHIP PENDING SCREEN
AND ENROLL.—

(I) IN GENERAL.—Under this clause, a State enrolls
a child in child health assistance under title XXI for
a temporary period if the child appears eligible for
such assistance based on an income finding by an Ex-
press Lane agency.

(IT) DETERMINATION OF ELIGIBILITY.—During such
temporary enrollment period, the State shall deter-
mine the child’s eligibility for child health assistance
under title XXI or for medical assistance under this
title in accordance with this clause.

(ITIT) PROMPT FOLLOW UP.—In making such a deter-
mination, the State shall take prompt action to deter-
mine whether the child should be enrolled in medical
assistance under this title or child health assistance
under title XXI pursuant to subparagraphs (A) and (B)
of section 2102(b)(3) (relating to screen and enroll).

(IV) REQUIREMENT FOR SIMPLIFIED DETERMINA-
TION.—In making such a determination, the State
shall use procedures that, to the maximum feasible ex-
tent, reduce the burden imposed on the individual of
such determination. Such procedures may not require
the child’s parent, guardian, or custodial relative to
provide or verify information that already has been
provided to the State agency by an Express Lane
agency or another source of information unless the
State agency has reason to believe the information is
erroneous.

(V) AVAILABILITY OF CHIP MATCHING FUNDS DURING
TEMPORARY ENROLLMENT PERIOD.—Medical assistance
for items and services that are provided to a child en-
rolled in title XXI during a temporary enrollment pe-
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riod under this clause shall be treated as child health
assistance under such title.
(D) OPTION FOR AUTOMATIC ENROLLMENT.—

(i) IN GENERAL.—The State may initiate and determine
eligibility for medical assistance under the State Medicaid
plan or for child health assistance under the State CHIP
plan without a program application from, or on behalf of,
the child based on data obtained from sources other than
the child (or the child’s family), but a child can only be
automatically enrolled in the State Medicaid plan or the
State CHIP plan if the child or the family affirmatively
consents to being enrolled through affirmation in writing,
by telephone, orally, through electronic signature, or
through any other means specified by the Secretary or by
signature on an Express Lane agency application, if the re-
quirement of clause (ii) is met.

(i1) INFORMATION REQUIREMENT.—The requirement of
this clause is that the State informs the parent, guardian,
or custodial relative of the child of the services that will
be covered, appropriate methods for using such services,
premium or other cost sharing charges (if any) that apply,
medical support obligations (under section 1912(a)) created
by enrollment (if applicable), and the actions the parent,
guardian, or relative must take to maintain enrollment
and renew coverage.

(E) CODING; APPLICATION TO ENROLLMENT ERROR RATES.—

(i) IN GENERAL.—For purposes of subparagraph (A)(iv),
the requirement of this subparagraph for a State is that
the State agrees to—

(I) assign such codes as the Secretary shall require
to the children who are enrolled in the State Medicaid
plan or the State CHIP plan through reliance on a
finding made by an Express Lane agency for the dura-
tion of the State’s election under this paragraph;

(II) annually provide the Secretary with a statis-
tically valid sample (that is approved by Secretary) of
the children enrolled in such plans through reliance on
such a finding by conducting a full Medicaid eligibility
review of the children identified for such sample for
purposes of determining an eligibility error rate (as
described in clause (iv)) with respect to the enrollment
of such children (and shall not include such children
in any data or samples used for purposes of complying
with a Medicaid Eligibility Quality Control (MEQC)
review or a payment error rate measurement (PERM)
requirement);

(III) submit the error rate determined under sub-
clause (II) to the Secretary;

(IV) if such error rate exceeds 3 percent for either
of the first 2 fiscal years in which the State elects to
apply this paragraph, demonstrate to the satisfaction
of the Secretary the specific corrective actions imple-
medlllted by the State to improve upon such error rate;
an
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(V) if such error rate exceeds 3 percent for any fiscal
year in which the State elects to apply this paragraph,
a reduction in the amount otherwise payable to the
State under section 1903(a) for quarters for that fiscal
year, equal to the total amount of erroneous excess
payments determined for the fiscal year only with re-
spect to the children included in the sample for the fis-
cal year that are in excess of a 3 percent error rate
with respect to such children.

(ii)) NO PUNITIVE ACTION BASED ON ERROR RATE.—The
Secretary shall not apply the error rate derived from the
sample under clause (1) to the entire population of children
enrolled in the State Medicaid plan or the State CHIP
plan through reliance on a finding made by an Express
Lane agency, or to the population of children enrolled in
such plans on the basis of the State’s regular procedures
for determining eligibility, or penalize the State on the
basis of such error rate in any manner other than the re-
duction of payments provided for under clause (1)(V).

(iii) RULE OF CONSTRUCTION.—Nothing in this paragraph
shall be construed as relieving a State that elects to apply
this paragraph from being subject to a penalty under sec-
tion 1903(u), for payments made under the State Medicaid
plan with respect to ineligible individuals and families
that are determined to exceed the error rate permitted
under that section (as determined without regard to the
error rate determined under clause (i)(II)).

(iv) ERROR RATE DEFINED.—In this subparagraph, the
term “error rate” means the rate of erroneous excess pay-
ments for medical assistance (as defined in section
1903(u)(1)(D)) for the period involved, except that such
payments shall be limited to individuals for which eligi-
bility determinations are made under this paragraph and
except that in applying this paragraph under title XXI,
there shall be substituted for references to provisions of
this title corresponding provisions within title XXI.

(F) EXPRESS LANE AGENCY.—

(i) IN GENERAL.—In this paragraph, the term “Express
Lane agency” means a public agency that—

(I) is determined by the State Medicaid agency or
the State CHIP agency (as applicable) to be capable of
making the determinations of one or more eligibility
requirements described in subparagraph (A)@i);

(IT) is identified in the State Medicaid plan or the
State CHIP plan; and

(III) notifies the child’s family—

(aa) of the information which shall be disclosed
in accordance with this paragraph;

(bb) that the information disclosed will be used
solely for purposes of determining eligibility for
medical assistance under the State Medicaid plan
or for child health assistance under the State
CHIP plan; and

(cc) that the family may elect to not have the in-
formation disclosed for such purposes; and
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(IV) enters into, or is subject to, an interagency
agreement to limit the disclosure and use of the infor-
mation disclosed.

(i1) INCLUSION OF SPECIFIC PUBLIC AGENCIES AND INDIAN
TRIBES AND TRIBAL ORGANIZATIONS.—Such term includes
the following:

(I) A public agency that determines eligibility for as-
sistance under any of the following:

(aa) The temporary assistance for needy fami-
lies program funded under part A of title IV.

(bb) A State program funded under part D of
title IV.

(cc) The State Medicaid plan.

(dd) The State CHIP plan.

(ee) The Food and Nutrition Act of 2008 (7
U.S.C. 2011 et seq.).

(ff) The Head Start Act (42 U.S.C. 9801 et seq.).

(gg) The Richard B. Russell National School
Lunch Act (42 U.S.C. 1751 et seq.).

(hh) The Child Nutrition Act of 1966 (42 U.S.C.
1771 et seq.).

(ii)) The Child Care and Development Block
Grant Act of 1990 (42 U.S.C. 9858 et seq.).

(4j) The Stewart B. McKinney Homeless Assist-
ance Act (42 U.S.C. 11301 et seq.).

(kk) The United States Housing Act of 1937 (42
U.S.C. 1437 et seq.).

(11) The Native American Housing Assistance
and Self-Determination Act of 1996 (25 U.S.C.
4101 et seq.).

(IT) A State-specified governmental agency that has
fiscal liability or legal responsibility for the accuracy of
tShe eligibility determination findings relied on by the

tate.

(IIT) A public agency that is subject to an inter-
agency agreement limiting the disclosure and use of
the information disclosed for purposes of determining
eligibility under the State Medicaid plan or the State
CHIP plan.

(IV) The Indian Health Service, an Indian Tribe,
Tribal Organization, or Urban Indian Organization (as
defined in section 1139(c)).

(ii1) EXCLUSIONS.—Such term does not include an agency
that determines eligibility for a program established under
the Social Services Block Grant established under title XX
or a private, for-profit organization.

(iv) RULES OF CONSTRUCTION.—Nothing in this para-
graph shall be construed as—

(I) exempting a State Medicaid agency from com-
plying with the requirements of section 1902(a)(4) re-
lating to merit-based personnel standards for employ-
ees of the State Medicaid agency and safeguards
against conflicts of interest); or

(IT) authorizing a State Medicaid agency that elects
to use Express Lane agencies under this subparagraph
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to use the Express Lane option to avoid complying
with such requirements for purposes of making eligi-
bility determinations under the State Medicaid plan.

(v) ADDITIONAL DEFINITIONS.—In this paragraph:

(I) STATE.—The term “State” means 1 of the 50
States or the District of Columbia.

(II) STATE cHIP AGENCY.—The term “State CHIP
agency” means the State agency responsible for ad-
ministering the State CHIP plan.

(III) STATE cHIP PLAN.—The term “State CHIP plan”
means the State child health plan established under
title XXI and includes any waiver of such plan.

(IV) STATE MEDICAID AGENCY.—The term “State
Medicaid agency” means the State agency responsible
for administering the State Medicaid plan.

(V) STATE MEDICAID PLAN.—The term “State Med-
icaid plan” means the State plan established under
title XIX and includes any waiver of such plan.

(G) CHILD DEFINED.—For purposes of this paragraph, the
term “child” means an individual under 19 years of age, or, at
the option of a State, such higher age, not to exceed 21 years
of age, as the State may elect.

(H) STATE OPTION TO RELY ON STATE INCOME TAX DATA OR
RETURN.—At the option of the State, a finding from an Express
Lane agency may include gross income or adjusted gross in-
come shown by State income tax records or returns.

(I) APPLICATION.—This paragraph shall not apply with re-
spect to eligibility determinations made after September 30,
2029.

(14) INCOME DETERMINED USING MODIFIED ADJUSTED GROSS
INCOME.—

(A) IN GENERAL.—Notwithstanding subsection (r) or any
other provision of this title, except as provided in subpara-
graph (D), for purposes of determining income eligibility
for medical assistance under the State plan or under any
waiver of such plan and for any other purpose applicable
under the plan or waiver for which a determination of in-
come is required, including with respect to the imposition
of premiums and cost-sharing, a State shall use the modi-
fied adjusted gross income of an individual and, in the case
of an individual in a family greater than 1, the household
income of such family. A State shall establish income eligi-
bility thresholds for populations to be eligible for medical
assistance under the State plan or a waiver of the plan
using modified adjusted gross income and household in-
come that are not less than the effective income eligibility
levels that applied under the State plan or waiver on the
date of enactment of the Patient Protection and Affordable
Care Act. For purposes of complying with the maintenance
of effort requirements under subsection (gg) during the
transition to modified adjusted gross income and house-
hold income, a State shall, working with the Secretary, es-
tablish an equivalent income test that ensures individuals
eligible for medical assistance under the State plan or
under a waiver of the plan on the date of enactment of the
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Patient Protection and Affordable Care Act, do not lose
coverage under the State plan or under a waiver of the
plan. The Secretary may waive such provisions of this title
and title XXI as are necessary to ensure that States estab-
lish income and eligibility determination systems that pro-
tect beneficiaries.

(B) NO INCOME OR EXPENSE DISREGARDS.—Subject to
subparagraph (I), no type of expense, block, or other in-
come disregard shall be applied by a State to determine in-
come eligibility for medical assistance under the State plan
or under any waiver of such plan or for any other purpose
applicable under the plan or waiver for which a determina-
tion of income is required.

(C) NO ASSETS TEST.—A State shall not apply any assets
or resources test for purposes of determining eligibility for
medical assistance under the State plan or under a waiver
of the plan.

(D) EXCEPTIONS.—

(i) INDIVIDUALS ELIGIBLE BECAUSE OF OTHER AID OR
ASSISTANCE, ELDERLY INDIVIDUALS, MEDICALLY NEEDY
INDIVIDUALS, AND INDIVIDUALS ELIGIBLE FOR MEDICARE
COST-SHARING.—Subparagraphs (A), (B), and (C) shall
not apply to the determination of eligibility under the
State plan or under a waiver for medical assistance for
the following:

(I) Individuals who are eligible for medical as-
sistance under the State plan or under a waiver
of the plan on a basis that does not require a de-
termination of income by the State agency admin-
istering the State plan or waiver, including as a
result of eligibility for, or receipt of, other Federal
or State aid or assistance, individuals who are eli-
gible on the basis of receiving (or being treated as
if receiving) supplemental security income benefits
under title XVI, and individuals who are eligible
as a result of being or being deemed to be a child
in foster care under the responsibility of the State.

(IT) Individuals who have attained age 65.

(ITT) Individuals who qualify for medical assist-
ance under the State plan or under any waiver of
such plan on the basis of being blind or disabled
(or being treated as being blind or disabled) with-
out regard to whether the individual is eligible for
supplemental security income benefits under title
XVI on the basis of being blind or disabled and in-
cluding an individual who is eligible for medical
assistance on the basis of section 1902(e)(3).

(IV) Individuals described in subsection
(a)(10)(C).

(V) Individuals described in any clause of sub-
section (a)(10)(E).

(ii) EXPRESS LANE AGENCY FINDINGS.—In the case of
a State that elects the Express Lane option under
paragraph (13), notwithstanding subparagraphs (A),
(B), and (C), the State may rely on a finding made by
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an Express Lane agency in accordance with that para-
graph relating to the income of an individual for pur-
poses of determining the individual’s eligibility for
medical assistance under the State plan or under a
waiver of the plan.

(iii) MEDICARE PRESCRIPTION DRUG SUBSIDIES DETER-
MINATIONS.—Subparagraphs (A), (B), and (C) shall not
apply to any determinations of eligibility for premium
and cost-sharing subsidies under and in accordance
with section 1860D-14 made by the State pursuant to
section 1935(a)(2).

(iv) LONG-TERM CARE.—Subparagraphs (A), (B), and
(C) shall not apply to any determinations of eligibility
of individuals for purposes of medical assistance for
nursing facility services, a level of care in any institu-
tion equivalent to that of nursing facility services,
home or community-based services furnished under a
waiver or State plan amendment under section 1915
or a waiver under section 1115, and services described
in section 1917(¢)(1)(C)(1).

(v) GRANDFATHER OF CURRENT ENROLLEES UNTIL
DATE OF NEXT REGULAR REDETERMINATION.—An indi-
vidual who, on January 1, 2014, is enrolled in the
State plan or under a waiver of the plan and who
would be determined ineligible for medical assistance
solely because of the application of the modified ad-
justed gross income or household income standard de-
scribed in subparagraph (A), shall remain eligible for
medical assistance under the State plan or waiver
(and subject to the same premiums and cost-sharing
as applied to the individual on that date) through
March 31, 2014, or the date on which the individual’s
next regularly scheduled redetermination of eligibility
is to occur, whichever is later.

(E) TRANSITION PLANNING AND OVERSIGHT.—Each State
shall submit to the Secretary for the Secretary’s approval
the income eligibility thresholds proposed to be established
using modified adjusted gross income and household in-
come, the methodologies and procedures to be used to de-
termine income eligibility using modified adjusted gross in-
come and household income and, if applicable, a State plan
amendment establishing an optional eligibility category
under subsection (a)(10)(A)(i)(XX). To the extent prac-
ticable, the State shall use the same methodologies and
procedures for purposes of making such determinations as
the State used on the date of enactment of the Patient Pro-
tection and Affordable Care Act. The Secretary shall en-
sure that the income eligibility thresholds proposed to be
established using modified adjusted gross income and
household income, including under the eligibility category
established under subsection (a)(10)(A)(1)(XX), and the
methodologies and procedures proposed to be used to de-
termine income eligibility, will not result in children who
would have been eligible for medical assistance under the
State plan or under a waiver of the plan on the date of en-
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actment of the Patient Protection and Affordable Care Act
no longer being eligible for such assistance.

(F) LIMITATION ON SECRETARIAL AUTHORITY.—The Sec-
retary shall not waive compliance with the requirements of
this paragraph except to the extent necessary to permit a
State to coordinate eligibility requirements for dual eligi-
ble individuals (as defined in section 1915(h)(2)(B)) under
the State plan or under a waiver of the plan and under
title XVIII and individuals who require the level of care
provided in a hospital, a nursing facility, or an inter-
mediate care facility for the mentally retarded.

(G) DEFINITIONS OF MODIFIED ADJUSTED GROSS INCOME
AND HOUSEHOLD INCOME.—In this paragraph, the terms
“modified adjusted gross income” and “household income”
have the meanings given such terms in section 36B(d)(2)
of the Internal Revenue Code of 1986.

(H) CONTINUED APPLICATION OF MEDICAID RULES RE-
GARDING POINT-IN-TIME INCOME AND SOURCES OF IN-
COME.—The requirement under this paragraph for States
to use modified adjusted gross income and household in-
come to determine income eligibility for medical assistance
under the State plan or under any waiver of such plan and
for any other purpose applicable under the plan or waiver
for which a determination of income is required shall not
be construed as affecting or limiting the application of—

(i) the requirement under this title and under the
State plan or a waiver of the plan to determine an in-
dividual’s income as of the point in time at which an
application for medical assistance under the State
plan or a waiver of the plan is processed; or

(ii) any rules established under this title or under
the State plan or a waiver of the plan regarding
sources of countable income.

(I) TREATMENT OF PORTION OF MODIFIED ADJUSTED GROSS
INCOME.—For purposes of determining the income eligi-
bility of an individual for medical assistance whose eligi-
bility is determined based on the application of modified
adjusted gross income under subparagraph (A), the State
shall—

(i) determine the dollar equivalent of the difference
between the upper income limit on eligibility for such
an individual (expressed as a percentage of the pov-
erty line) and such upper income limit increased by 5
percentage points; and

(i1) notwithstanding the requirement in subpara-
graph (A) with respect to use of modified adjusted
gross income, utilize as the applicable income of such
individual, in determining such income eligibility, an
amount equal to the modified adjusted gross income
applicable to such individual reduced by such dollar
equivalent amount.

(J) EXCLUSION OF PARENT MENTOR COMPENSATION FROM
INCOME DETERMINATION.—Any nominal amount received
by an individual as compensation, including a stipend, for
participation as a parent mentor (as defined in paragraph
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(5) of section 2113(f)) in an activity or program funded
through a grant under such section shall be disregarded
for purposes of determining the income eligibility of such
individual for medical assistance under the State plan or
any waiver of such plan.

(K) TREATMENT OF CERTAIN LOTTERY WINNINGS AND IN-
COME RECEIVED AS A LUMP SUM.—

(i) IN GENERAL.—In the case of an individual who is
the recipient of qualified lottery winnings (pursuant to
lotteries occurring on or after January 1, 2018) or
qualified lump sum income (received on or after such
date) and whose eligibility for medical assistance is
determined based on the application of modified ad-
justed gross income under subparagraph (A), a State
shall, in determining such eligibility, include such
winnings or income (as applicable) as income re-
ceived—

(I) in the month in which such winnings or in-
come (as applicable) is received if the amount of
such winnings or income is less than $80,000;

(IT) over a period of 2 months if the amount of
such winnings or income (as applicable) is greater
than or equal to $80,000 but less than $90,000;

(ITI) over a period of 3 months if the amount of
such winnings or income (as applicable) is greater
than or equal to $90,000 but less than $100,000;
and

(IV) over a period of 3 months plus 1 additional
month for each increment of $10,000 of such
winnings or income (as applicable) received, not to
exceed a period of 120 months (for winnings or in-
come of $1,260,000 or more), if the amount of such
winnings or income is greater than or equal to
$100,000.

(ii)) COUNTING IN EQUAL INSTALLMENTS.—For pur-
poses of subclauses (II), (III), and (IV) of clause (i),
winnings or income to which such subclause applies
shall be counted in equal monthly installments over
the period of months specified under such subclause.

(iii) HARDSHIP EXEMPTION.—An individual whose in-
come, by application of clause (i), exceeds the applica-
ble eligibility threshold established by the State, shall
continue to be eligible for medical assistance to the ex-
tent that the State determines, under procedures es-
tablished by the State (in accordance with standards
specified by the Secretary), that the denial of eligi-
bility of the individual would cause an undue medical
or financial hardship as determined on the basis of cri-
teria established by the Secretary.

(iv) NOTIFICATIONS AND ASSISTANCE REQUIRED IN
CASE OF LOSS OF ELIGIBILITY.—A State shall, with re-
spect to an individual who loses eligibility for medical
assistance under the State plan (or a waiver of such
plan) by reason of clause (i)—
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(I) before the date on which the individual loses
such eligibility, inform the individual—

(aa) of the individual’s opportunity to enroll
in a qualified health plan offered through an
Exchange established under title I of the Pa-
tient Protection and Affordable Care Act dur-
ing the special enrollment period specified in
section 9801(f)(3) of the Internal Revenue
Code of 1986 (relating to loss of Medicaid or
CHIP coverage); and

(bb) of the date on which the individual
would no longer be considered ineligible by
reason of clause (i) to receive medical assist-
ance under the State plan or under any waiv-
er of such plan and be eligible to reapply to
receive such medical assistance; and

(IT) provide technical assistance to the indi-
vildual seeking to enroll in such a qualified health
plan.

(v) QUALIFIED LOTTERY WINNINGS DEFINED.—In this
subparagraph, the term “qualified lottery winnings”
means winnings from a sweepstakes, lottery, or pool
described in paragraph (3) of section 4402 of the Inter-
nal Revenue Code of 1986 or a lottery operated by a
multistate or multijurisdictional lottery association, in-
cluding amounts awarded as a lump sum payment.

(vi) QUALIFIED LUMP SUM INCOME DEFINED.—In this
subparagraph, the term “qualified lump sum income”
means income that is received as a lump sum from
monetary winnings from gambling (as defined by the
Secretary and including gambling activities described
in section 1955(b)(4) of title 18, United States Code).

(15) EXCLUSION OF COMPENSATION FOR PARTICIPATION IN A
CLINICAL TRIAL FOR TESTING OF TREATMENTS FOR A RARE DIS-
EASE OR CONDITION.—The first $2,000 received by an indi-
vidual (who has attained 19 years of age) as compensation for
participation in a clinical trial meeting the requirements of sec-
tion 1612(b)(26) shall be disregarded for purposes of deter-
mining the income eligibility of such individual for medical as-
sistance under the State plan or any waiver of such plan.

(16) EXTENDING CERTAIN COVERAGE FOR PREGNANT AND
POSTPARTUM WOMEN.—

(A) IN GENERAL.—At the option of the State, the State
plan (or waiver of such State plan) may provide, that an
individual who, while pregnant, is eligible for and has re-
ceived medical assistance under the State plan approved
under this title (or a waiver of such plan) (including during
a period of retroactive eligibility under subsection (a)(34))
shall, in addition to remaining eligible under paragraph (5)
for all pregnancy-related and postpartum medical assist-
ance available under the State plan (or waiver) through
the last day of the month in which the 60-day period (be-
ginning on the last day of her pregnancy) ends, remain eli-
gible under the State plan (or waiver) for medical assist-
ance for the period beginning on the first day occurring
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after the end of such 60-day period and ending on the last
day of the month in which the 12-month period (beginning
on the last day of her pregnancy) ends.

(B) FULL BENEFITS DURING PREGNANCY AND THROUGH-
OUT THE 12-MONTH POSTPARTUM PERIOD.—The medical as-
sistance provided for a pregnant or postpartum individual
by a State making an election under this paragraph, with-
out regard to the basis on which the individual is eligible
f(l)qr 1Ilnedical assistance under the State plan (or waiver),
shall—

(1) include all items and services covered under the
State plan (or waiver) that are not less in amount, du-
ration, or scope, or are determined by the Secretary to
be substantially equivalent, to the medical assistance
available for an individual described in subsection
(a)(10)(A)(1); and

(ii) be provided for the individual while pregnant
and during the 12-month period that begins on the
last day of the individual’s pregnancy and ends on the
last day of the month in which such 12-month period
ends.

(C) COVERAGE UNDER CHIP.—A State making an election
under this paragraph that covers under title XXI child
health assistance for targeted low-income children who are
pregnant or targeted low-income pregnant women, as ap-
plicable, shall also make the election under section
2107(e)(1)(J) of such title.

(f) Notwithstanding any other provision of this title, except as
provided in subsection (e) and section 1619(b)(3) and section 1924,
except with respect to qualified disabled and working individuals
(described in section 1905(s)), and except with respect to qualified
medicare beneficiaries, qualified severely impaired individuals, and
individuals described in subsection (m)(1), no State not eligible to
participate in the State plan program established under title XVI
shall be required to provide medical assistance to any aged, blind,
or disabled individual (within the meaning of title XVI) for any
month unless such State would be (or would have been) required
to provide medical assistance to such individual for such month
had its plan for medical assistance approved under this title and
in effect on January 1, 1972, been in effect in such month, except
that for this purpose any such individual shall be deemed eligible
for medical assistance under such State plan if (in addition to
meeting such other requirements as are or may be imposed under
the State plan) the income of any such individual as determined in
accordance with section 1903(f) (after deducting any supplemental
security income payment and State supplementary payment made
with respect to such individual, and incurred expenses for medical
care as recognized under State law regardless of whether such ex-
penses are reimbursed under another public program of the State
or political subdivision thereof) is not in excess of the standard for
medical assistance established under the State plan as in effect on
January 1, 1972. In States which provide medical assistance to in-
dividuals pursuant to paragraph (10)(C) of subsection (a) of this
section, an individual who is eligible for medical assistance by rea-
son of the requirements of this section concerning the deduction of



88

incurred medical expenses from income shall be considered an indi-
vidual eligible for medical assistance under paragraph (10)(A) of
that subsection if that individual is, or is eligible to be (1) an indi-
vidual with respect to whom there is payable a State supple-
mentary payment on the basis of which similarly situated individ-
uals are eligible to receive medical assistance equal in amount, du-
ration, and scope to that provided to individuals eligible under
paragraph (10)(A), or (2) an eligible individual or eligible spouse,
as defined in title XVI, with respect to whom supplemental security
income benefits are payable; otherwise that individual shall be con-
sidered to be an individual eligible for medical assistance under
paragraph (10)(C) of that subsection. In States which do not pro-
vide medical assistance to individuals pursuant to paragraph
(10)(C) of that subsection, an individual who is eligible for medical
assistance by reason of the requirements of this section concerning
the deduction of incurred medical expenses from income shall be
considered an individual eligible for medical assistance under para-
graph (10)(A) of that subsection.

(g) In addition to any other sanction available to a State, a State
may provide for a reduction of any payment amount otherwise due
with respect to a person who furnishes services under the plan in
an amount equal to up to three times the amount of any payment
sought to be collected by that person in violation of subsection
(a)(25)(C).

(h)(1) Nothing in this title (including subsections (a)(13) and
(a)(80) of this section) shall be construed as authorizing the Sec-
retary to limit the amount of payment that may be made under a
plan under this title for home and community care, home and com-
munity-based services provided under subsection (c), (d), or (i) of
section 1915 or under a waiver or demonstration project under sec-
tion 1115, self-directed personal assistance services provided pursu-
ant to a written plan of care under section 1915(j), and home and
community-based attendant services and supports under section
1915(k).

(2) Nothing in this title, title XVIII, or title XI shall be construed
as prohibiting receipt of any care or services specified in paragraph
(1) in an acute care hospital that are—

(A) identified in an individual’s person-centered service plan
(or comparable plan of care);

(B) provided to meet needs of the individual that are not met
through the provision of hospital services;

(C) not a substitute for services that the hospital is obligated
to provide through its conditions of participation or under Fed-
eral or State law, or under another applicable requirement;
and

(D) designed to ensure smooth transitions between acute
care settings and home and community-based settings, and to
preserve the individual’s functional abilities.

(i)(1) In addition to any other authority under State law, where
a State determines that a intermediate care facility for the men-
tally retarded which is certified for participation under its plan no
longer substantially meets the requirements for such a facility
under this title and further determines that the facility’s defi-
ciencies—
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(A) immediately jeopardize the health and safety of its pa-
tients, the State shall provide for the termination of the facili-
ty"is certification for participation under the plan and may pro-
vide, or

(B) do not immediately jeopardize the health and safety of its
patients, the State may, in lieu of providing for terminating
the facility’s certification for participation under the plan, es-
tablish alternative remedies if the State demonstrates to the
Secretary’s satisfaction that the alternative remedies are effec-
tive in deterring noncompliance and correcting deficiencies,
and may provide

that no payment will be made under the State plan with respect
to any individual admitted to such facility after a date specified by
the State.

(2) The State shall not make such a decision with respect to a
facility until the facility has had a reasonable opportunity, fol-
lowing the initial determination that it no longer substantially
meets the requirements for such a facility under this title, to cor-
rect its deficiencies, and, following this period, has been given rea-
sonable notice and opportunity for a hearing.

(3) The State’s decision to deny payment may be made effective
only after such notice to the public and to the facility as may be
provided for by the State, and its effectiveness shall terminate (A)
when the State finds that the facility is in substantial compliance
(or is making good faith efforts to achieve substantial compliance)
with the requirements for such a facility under this title, or (B) in
the case described in paragraph (1)(B), with the end of the eleventh
month following the month such decision is made effective, which-
ever occurs first. If a facility to which clause (B) of the previous
sentence applies still fails to substantially meet the provisions of
the respective section on the date specified in such clause, the
State shall terminate such facility’s certification for participation
under the plan effective with the first day of the first month fol-
lowing the month specified in such clause.

(G) Notwithstanding any other requirement of this title, the Sec-
retary may waive or modify any requirement of this title with re-
spect to the medical assistance program in American Samoa and
the Northern Mariana Islands, other than a waiver of the Federal
medical assistance percentage, the limitation in section 1108(f),,
the requirement that payment may be made for medical assistance
only with respect to amounts expended by American Samoa or the
Northern Mariana Islands for care and services described in a
numbered paragraph of section 1905(a), or the requirement under
subsection (qq)(1) (relating to data reporting).

(k)(1) The medical assistance provided to an individual described
in subclause (VIII) of subsection (a)(10)(A)(i) shall consist of bench-
mark coverage described in section 1937(b)(1) or benchmark equiv-
alent coverage described in section 1937(b)(2). Such medical assist-
ance shall be provided subject to the requirements of section 1937,
without regard to whether a State otherwise has elected the option
to provide medical assistance through coverage under that section,
unless an individual described in subclause (VIII) of subsection
(a)(10)(A)() is also an individual for whom, under subparagraph (B)
of section 1937(a)(2), the State may not require enrollment in
benchmark coverage described in subsection (b)(1) of section 1937
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or benchmark equivalent coverage described in subsection (b)(2) of
that section.

(2) Beginning with the first day of any fiscal year quarter that
begins on or after April 1, 2010, and before January 1, 2014, a
State may elect through a State plan amendment to provide med-
ical assistance to individuals who would be described in subclause
(VIII) of subsection (a)(10)(A)() if that subclause were effective be-
fore January 1, 2014. A State may elect to phase-in the extension
of eligibility for medical assistance to such individuals based on in-
come, so long as the State does not extend such eligibility to indi-
viduals described in such subclause with higher income before
making individuals described in such subclause with lower income
eligible for medical assistance.

(3) If an individual described in subclause (VIII) of subsection
(a)(10)(A)(i) is the parent of a child who is under 19 years of age
(or such higher age as the State may have elected) who is eligible
for medical assistance under the State plan or under a waiver of
such plan (under that subclause or under a State plan amendment
under paragraph (2), the individual may not be enrolled under the
State plan unless the individual’s child is enrolled under the State
plan or under a waiver of the plan or is enrolled in other health
insurance coverage. For purposes of the preceding sentence, the
term “parent” includes an individual treated as a caretaker relative
for purposes of carrying out section 1931.

(1)(1) Individuals described in this paragraph are—

(A) women during pregnancy (and during the 60-day period
beginning on the last day of the pregnancy),
(B) infants under one year of age,
(C) children who have attained one year of age but have not
attained 6 years of age, and
(D) children born after September 30, 1983 (or, at the option
of a State, after any earlier date), who have attained 6 years
of age but have not attained 19 years of age,
who are not described in any of subclauses (I) through (III) of sub-
section (a)(10)(A)(i) and whose family income does not exceed the
income level established by the State under paragraph (2) for a
family size equal to the size of the family, including the woman,
infant, or child.

(2)(A)(1) For purposes of paragraph (1) with respect to individuals
described in subparagraph (A) or (B) of that paragraph, the State
shall establish an income level which is a percentage (not less than
the percentage provided under clause (ii) and not more than 185
percent) of the income official poverty line (as defined by the Office
of Management and Budget, and revised annually in accordance
with section 673(2) of the Omnibus Budget Reconciliation Act of
1981) applicable to a family of the size involved.

(ii) The percentage provided under this clause, with respect to
eligibility for medical assistance on or after—

(I) July 1, 1989, is 75 percent, or, if greater, the percentage
provided under clause (iii), and

(IT) April 1, 1990, 133 percent, or, if greater, the percentage
provided under clause (iv).

(ii1) In the case of a State which, as of the date of the enactment
of this clause, has elected to provide, and provides, medical assist-
ance to individuals described in this subsection or has enacted leg-
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islation authorizing, or appropriating funds, to provide such assist-
ance to such individuals before July 1, 1989, the percentage pro-
vided under clause (ii)(I) shall not be less than—

(I) the percentage specified by the State in an amendment to
its State plan (whether approved or not) as of the date of the
enactment of this clause, or

(IT) if no such percentage is specified as of the date of the
enactment of this clause, the percentage established under the
State’s authorizing legislation or provided for under the State’s
appropriations;

but in no case shall this clause require the percentage provided
under clause (i1)(I) to exceed 100 percent.

(iv) In the case of a State which, as of the date of the enactment
of this clause, has established under clause (i), or has enacted legis-
lation authorizing, or appropriating funds, to provide for, a percent-
age (of the income official poverty line) that is greater than 133
percent, the percentage provided under clause (ii) for medical as-
sistance on or after April 1, 1990, shall not be less than—

(I) the percentage specified by the State in an amendment to
its State plan (whether approved or not) as of the date of the
enactment of this clause, or

(IT) if no such percentage is specified as of the date of the
enactment of this clause, the percentage established under the
State’s authorizing legislation or provided for under the State’s
appropriations.

(B) For purposes of paragraph (1) with respect to individuals de-
scribed in subparagraph (C) of such paragraph, the State shall es-
tablish an income level which is equal to 133 percent of the income
official poverty line described in subparagraph (A) applicable to a
family of the size involved.

(C) For purposes of paragraph (1) with respect to individuals de-
scribed in subparagraph (D) of that paragraph, the State shall es-
tablish an income level which is equal to 100 percent (or, beginning
January 1, 2014, 133 percent) of the income official poverty line de-
scribed in subparagraph (A) applicable to a family of the size in-
volved.

(3) Notwithstanding subsection (a)(17), for individuals who are
eligible for medical assistance because of subsection
(a)(10)(A)GNIV), (a)(10)(A)(VD), (a)(10)(A)(H)(VID), or
(a)(10)(A)GE)(IX)—

(A) application of a resource standard shall be at the option
of the State;

(B) any resource standard or methodology that is applied
with respect to an individual described in subparagraph (A) of
paragraph (1) may not be more restrictive than the resource
standard or methodology that is applied under title XVI;

(C) any resource standard or methodology that is applied
with respect to an individual described in subparagraph (B),
(C), or (D) of paragraph (1) may not be more restrictive than
the corresponding methodology that is applied under the State
plan under part A of title IV;

(D) the income standard to be applied is the appropriate in-
come standard established under paragraph (2); and

(E) family income shall be determined in accordance with the
methodology employed under the State plan under part A or
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E of title IV (except to the extent such methodology is incon-
sistent with clause (D) of subsection (a)(17)), and costs incurred
for medical care or for any other type of remedial care shall not
be taken into account.
Any different treatment provided under this paragraph for such in-
dividuals shall not, because of subsection (a)(17), require or permit
such treatment for other individuals.

(4)(A) In the case of any State which is providing medical assist-
ance to its residents under a waiver granted under section 1115,
the Secretary shall require the State to provide medical assistance
for pregnant women and infants under age 1 described in sub-
section (a)(10)(A)1)(IV) and for children described in subsection
(a)(10)(A)AXVI) or subsection (a)(10)(A)E)(VII) in the same manner
as the State would be required to provide such assistance for such
individuals if the State had in effect a plan approved under this
title.

(B) In the case of a State which is not one of the 50 States or
the District of Columbia, the State need not meet the requirement
of subsection (a)(10)(A)AIV), (a)(10)(A)E)(VI), or (a)(10)(A)ENVII)
and, for purposes of paragraph (2)(A), the State may substitute for
the percentage provided under clause (ii) of such paragraph any
percentage.

(m)(1) Individuals described in this paragraph are individuals—

(A) who are 65 years of age or older or are disabled individ-
uals (as determined under section 1614(a)(3)),

(B) whose income (as determined under section 1612 for pur-
poses of the supplemental security income program, except as
provided in paragraph (2)(C)) does not exceed an income level
established by the State consistent with paragraph (2)(A), and

(C) whose resources (as determined under section 1613 for
purposes of the supplemental security income program) do not
exceed (except as provided in paragraph (2)(B)) the maximum
amount of resources that an individual may have and obtain
benefits under that program.

(2)(A) The income level established under paragraph (1)(B) may
not exceed a percentage (not more than 100 percent) of the official
poverty line (as defined by the Office of Management and Budget,
and revised annually in accordance with section 673(2) of the Om-
nibus Budget Reconciliation Act of 1981) applicable to a family of
the size involved.

(B) In the case of a State that provides medical assistance to in-
dividuals not described in subsection (a)(10)(A) and at the State’s
option, the State may use under paragraph (1)(C) such resource
level (which is higher than the level described in that paragraph)
as may be applicable with respect to individuals described in para-
graph (1)(A) who are not described in subsection (a)(10)(A).

(C) The provisions of section 1905(p)(2)(D) shall apply to deter-
minations of income under this subsection in the same manner as
they apply to determinations of income under section 1905(p).

(3) Notwithstanding subsection (a)(17), for individuals described
in paragraph (1) who are covered under the State plan by virtue
of subsection (a)(10)(A)({i)(X)—

(A) the income standard to be applied is the income standard
described in paragraph (1)(B), and
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(B) except as provided in section 1612(b)(4)(B)(ii), costs in-
curred for medical care or for any other type of remedial care
shall not be taken into account in determining income.

Any different treatment provided under this paragraph for such in-
dividuals shall not, because of subsection (a)(17), require or permit
such treatment for other individuals.

(4) Notwithstanding subsection (a)(17), for qualified medicare
beneficiaries described in section 1905(p)(1)—

(A) the income standard to be applied is the income standard
described in section 1905(p)(1)(B), and

(B) except as provided in section 1612(b)(4)(B)(ii), costs in-
curred for medical care or for any other type of remedial care
shall not be taken into account in determining income.

Any different treatment provided under this paragraph for such in-
dividuals shall not, because of subsection (a)(17), require or permit
such treatment for other individuals.

(n)(1) In the case of medical assistance furnished under this title
for medicare cost-sharing respecting the furnishing of a service or
item to a qualified medicare beneficiary, the State plan may pro-
vide payment in an amount with respect to the service or item that
results in the sum of such payment amount and any amount of
payment made under title XVIII with respect to the service or item
exceeding the amount that is otherwise payable under the State
plan for the item or service for eligible individuals who are not
qualified medicare beneficiaries.

(2) In carrying out paragraph (1), a State is not required to pro-
vide any payment for any expenses incurred relating to payment
for deductibles, coinsurance, or copayments for medicare cost-shar-
ing to the extent that payment under title XVIII for the service
would exceed the payment amount that otherwise would be made
under the State plan under this title for such service if provided
to an eligible recipient other than a medicare beneficiary.

(3) In the case in which a State’s payment for medicare cost-shar-
ing for a qualified medicare beneficiary with respect to an item or
service is reduced or eliminated through the application of para-
graph (2)—

(A) for purposes of applying any limitation under title XVIII
on the amount that the beneficiary may be billed or charged
for the service, the amount of payment made under title XVIII
plus the amount of payment (if any) under the State plan shall
be considered to be payment in full for the service;

(B) the beneficiary shall not have any legal liability to make
payment to a provider or to an organization described in sec-
tion 1903(m)(1)(A) for the service; and

(C) any lawful sanction that may be imposed upon a provider
or such an organization for excess charges under this title or
title XVIII shall apply to the imposition of any charge imposed
upon the individual in such case.

This paragraph shall not be construed as preventing payment of
any medicare cost-sharing by a medicare supplemental policy or an
employer retiree health plan on behalf of an individual.

(o) Notwithstanding any provision of subsection (a) to the con-
trary, a State plan under this title shall provide that any supple-
mental security income benefits paid by reason of subparagraph (E)
or (G) of section 1611(e)(1) to an individual who—



94

(1) is eligible for medical assistance under the plan, and

(2) is in a hospital, skilled nursing facility, or intermediate
care facility at the time such benefits are paid,

will be disregarded for purposes of determining the amount of any
post-eligibility contribution by the individual to the cost of the care
and services provided by the hospital, skilled nursing facility, or in-
termediate care facility.

(p)(1) In addition to any other authority, a State may exclude any
individual or entity for purposes of participating under the State
plan under this title for any reason for which the Secretary could
exclude the individual or entity from participation in a program
under title XVIII under section 1128, 1128A, or 1866(b)(2).

(2) In order for a State to receive payments for medical assist-
ance under section 1903(a), with respect to payments the State
makes to a medicaid managed care organization (as defined in sec-
tion 1903(m)) or to an entity furnishing services under a waiver ap-
proved under section 1915(b)(1), the State must provide that it will
exclude from participation, as such an organization or entity, any
organization or entity that—

(A) could be excluded under section 1128(b)(8) (relating to
owners and managing employees who have been convicted of
certain crimes or received other sanctions),

(B) has, directly or indirectly, a substantial contractual rela-
tionship (as defined by the Secretary) with an individual or en-
tity that is described 1n section 1128(b)(8)(B), or

(C) employs or contracts with any individual or entity that
is excluded from participation under this title under section
1128 or 1128A for the provision of health care, utilization re-
view, medical social work, or administrative services or em-
ploys or contracts with any entity for the provision (directly or
indirectly) through such an excluded individual or entity of
such services.

(3) As used in this subsection, the term “exclude” includes the re-
fusal to enter into or renew a participation agreement or the termi-
nation of such an agreement.

(@)(1)(A) In order to meet the requirement of subsection (a)(50),
the State plan must provide that, in the case of an institutionalized
individual or couple described in subparagraph (B), in determining
the amount of the individual’s or couple’s income to be applied
monthly to payment for the cost of care in an institution, there
shall be deducted from the monthly income (in addition to other al-
lowances otherwise provided under the State plan) a monthly per-
sonal needs allowance—

(i) which is reasonable in amount for clothing and other per-
sor(lial needs of the individual (or couple) while in an institution,
an

(i1) which is not less (and may be greater) than the minimum
monthly personal needs allowance described in paragraph (2).

(B) In this subsection, the term “institutionalized individual or
couple” means an individual or married couple—

(i) who is an inpatient (or who are inpatients) in a medical
institution or nursing facility for which payments are made
under this title throughout a month, and

(i1) who is or are determined to be eligible for medical assist-
ance under the State plan.
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(2) The minimum monthly personal needs allowance described in
this paragraph is $30 for an institutionalized individual and $60
for an institutionalized couple (if both are aged, blind, or disabled,
and their incomes are considered available to each other in deter-
mining eligibility).

(r)(1)(A) For purposes of sections 1902(a)(17) and 1924(d)(1)(D)
and for purposes of a waiver under section 1915, with respect to
the post-eligibility treatment of income of individuals who are insti-
tutionalized or receiving home or community-based services under
such a waiver, the treatment described in subparagraph (B) shall
apply, there shall be disregarded reparation payments made by the
Federal Republic of Germany, and there shall be taken into ac-
count amounts for incurred expenses for medical or remedial care
that are not subject to payment by a third party, including—

(i) medicare and other health insurance premiums,
deductibles, or coinsurance, and

(i1) necessary medical or remedial care recognized under
State law but not covered under the State plan under this title,
subject to reasonable limits the State may establish on the
amount of these expenses.

(B){) In the case of a veteran who does not have a spouse or a
child, if the veteran—

(I) receives, after the veteran has been determined to be eli-
gible for medical assistance under the State plan under this
title, a veteran’s pension in excess of $90 per month, and

(IT) resides in a State veterans home with respect to which
the Secretary of Veterans Affairs makes per diem payments for
nursing home care pursuant to section 1741(a) of title 38,
United States Code,

any such pension payment, including any payment made due to the
need for aid and attendance, or for unreimbursed medical expenses,
that is in excess of $90 per month shall be counted as income only
for the purpose of applying such excess payment to the State vet-
erans home’s cost of providing nursing home care to the veteran.

(i) The provisions of clause (i) shall apply with respect to a sur-
viving spouse of a veteran who does not have a child in the same
manner as they apply to a veteran described in such clause.

(2)(A) The methodology to be employed in determining income
and resource eligibility for individuals wunder subsection
(a)(10)(A)G)(III), (a)(10)(A)GENIV), (a)(10)(A)@D(VI), (a)(10)(A)GE)(VID),
(a)(10)(A)(i), (a)(10)(C)M)III), or (f) or under section 1905(p) may
be less restrictive, and shall be no more restrictive, than the meth-
odology—

(i) in the case of groups consisting of aged, blind, or disabled
individuals, under the supplemental security income program
under title XVI, or

(i) in the case of other groups, under the State plan most
closely categorically related.

(B) For purposes of this subsection and subsection (a)(10), meth-
odology is considered to be “no more restrictive” if, using the meth-
odology, additional individuals may be eligible for medical assist-
ance and no individuals who are otherwise eligible are made ineli-
gible for such assistance.

(s) In order to meet the requirements of subsection (a)(55), the
State plan must provide that payments to hospitals under the plan
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for inpatient hospital services furnished to infants who have not at-
tained the age of 1 year, and to children who have not attained the
age of 6 years and who receive such services in a disproportionate
share hospital described in section 1923(b)(1), shall—

(1) if made on a prospective basis (whether per diem, per
case, or otherwise) provide for an outlier adjustment in pay-
ment amounts for medically necessary inpatient hospital serv-
ices involving exceptionally high costs or exceptionally long
lengths of stay,

(2) not be limited by the imposition of day limits with respect
to the delivery of such services to such individuals, and

(8) not be limited by the imposition of dollar limits (other
than such limits resulting from prospective payments as ad-
justed pursuant to paragraph (1)) with respect to the delivery
of such services to any such individual who has not attained
their first birthday (or in the case of such an individual who
is an inpatient on his first birthday until such individual is
discharged).

(t) Nothing in this title (including sections 1903(a) and 1905(a))
shall be construed as authorizing the Secretary to deny or limit
payments to a State for expenditures, for medical assistance for
items or services, attributable to taxes of general applicability im-
posed with respect to the provision of such items or services.

(u)(1) Individuals described in this paragraph are individuals—

(A) who are entitled to elect COBRA continuation coverage
(as defined in paragraph (3)),

(B) whose income (as determined under section 1612 for pur-
poses of the supplemental security income program) does not
exceed 100 percent of the official poverty line (as defined by
the Office of Management and Budget, and revised annually in
accordance with section 673(2) of the Omnibus Budget Rec-
onciliation Act of 1981) applicable to a family of the size in-
volved,

(C) whose resources (as determined under section 1613 for
purposes of the supplemental security income program) do not
exceed twice the maximum amount of resources that an indi-
vidual may have and obtain benefits under that program, and

(D) with respect to whose enrollment for COBRA continu-
ation coverage the State has determined that the savings in ex-
penditures under this title resulting from such enrollment is
likely to exceed the amount of payments for COBRA premiums
made.

(2) For purposes of subsection (a)(10)(F) and this subsection, the
term “COBRA premiums” means the applicable premium imposed
with respect to COBRA continuation coverage.

(3) In this subsection, the term “COBRA continuation coverage”
means coverage under a group health plan provided by an em-
ployer with 75 or more employees provided pursuant to title XXII
of the Public Health Service Act, section 4980B of the Internal Rev-
enue Code of 1986, or title VI of the Employee Retirement Income
Security Act of 1974.

(4) Notwithstanding subsection (a)(17), for individuals described
in paragraph (1) who are covered under the State plan by virtue
of subsection (a)(10)(A)(ii)(XI)—
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(A) the income standard to be applied is the income standard
described in paragraph (1)(B), and

(B) except as provided in section 1612(b)(4)(B)(ii), costs in-
curred for medical care or for any other type of remedial care
shall not be taken into account in determining income.

Any different treatment provided under this paragraph for such in-
dividuals shall not, because of subsection (a)(10)(B) or (a)(17), re-
quire or permit such treatment for other individuals.

(v) A State plan may provide for the making of determinations
of disability or blindness for the purpose of determining eligibility
for medical assistance under the State plan by the single State
agency or its designee, and make medical assistance available to
individuals whom it finds to be blind or disabled and who are de-
termined otherwise eligible for such assistance during the period of
time prior to which a final determination of disability or blindness
is made by the Social Security Administration with respect to such
an individual. In making such determinations, the State must
apply the definitions of disability and blindness found in section
1614(a) of the Social Security Act.

(w)(1) For purposes of subsection (a)57) and sections
1903(m)(1)(A) and 1919(c)(2)(E), the requirement of this subsection
is that a provider or organization (as the case may be) maintain
written policies and procedures with respect to all adult individuals
receiving medical care by or through the provider or organization—

(A) to provide written information to each such individual
concerning—

(1) an individual’s rights under State law (whether statu-
tory or as recognized by the courts of the State) to make
decisions concerning such medical care, including the right
to accept or refuse medical or surgical treatment and the
right to formulate advance directives (as defined in para-
graph (3)), and

(i) the provider’s or organization’s written policies re-
specting the implementation of such rights;

(B) to document in the individual’s medical record whether
or not the individual has executed an advance directive;

(C) not to condition the provision of care or otherwise dis-
criminate against an individual based on whether or not the
individual has executed an advance directive;

(D) to ensure compliance with requirements of State law
(whether statutory or as recognized by the courts of the State)
respecting advance directives; and

(E) to provide (individually or with others) for education for
staff and the community on issues concerning advance direc-
tives.

Subparagraph (C) shall not be construed as requiring the provision
of care which conflicts with an advance directive.

(2) The written information described in paragraph (1)(A) shall
be provided to an adult individual—

(A) in the case of a hospital, at the time of the individual’s
admission as an inpatient,

(B) in the case of a nursing facility, at the time of the indi-
vidual’s admission as a resident,
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(C) in the case of a provider of home health care or personal
care services, in advance of the individual coming under the
care of the provider,

(D) in the case of a hospice program, at the time of initial
receipt of hospice care by the individual from the program, and

(E) in the case of a medicaid managed care organization, at
the time of enrollment of the individual with the organization.

(3) Nothing in this section shall be construed to prohibit the ap-
plication of a State law which allows for an objection on the basis
of conscience for any health care provider or any agent of such pro-
vider which as a matter of conscience cannot implement an ad-
vance directive.

(4) In this subsection, the term “advance directive” means a writ-
ten instruction, such as a living will or durable power of attorney
for health care, recognized under State law (whether statutory or
as recognized by the courts of the State) and relating to the provi-
sion of such care when the individual is incapacitated.

(5) For construction relating to this subsection, see section 7 of
the Assisted Suicide Funding Restriction Act of 1997 (relating to
clarification respecting assisted suicide, euthanasia, and mercy kill-
ing).

(x) The Secretary shall establish a system, for implementation by
not later than July 1, 1991, which provides for a unique identifier
for each physician who furnishes services for which payment may
be made under a State plan approved under this title.

(y)(1) In addition to any other authority under State law, where
a State determines that a psychiatric hospital which is certified for
participation under its plan no longer meets the requirements for
a psychiatric hospital (referred to in section 1905(h)) and further
finds that the hospital’s deficiencies—

(A) immediately jeopardize the health and safety of its pa-
tients, the State shall terminate the hospital’s participation
under the State plan; or

(B) do not immediately jeopardize the health and safety of its
patients, the State may terminate the hospital’s participation
under the State plan, or provide that no payment will be made
under the State plan with respect to any individual admitted
to such hospital after the effective date of the finding, or both.

(2) Except as provided in paragraph (3), if a psychiatric hospital
described in paragraph (1)(B) has not complied with the require-
ments for a psychiatric hospital under this title—

(A) within 3 months after the date the hospital is found to
be out of compliance with such requirements, the State shall
provide that no payment will be made under the State plan
with respect to any individual admitted to such hospital after
the end of such 3-month period, or

(B) within 6 months after the date the hospital is found to
be out of compliance with such requirements, no Federal finan-
cial participation shall be provided under section 1903(a) with
respect to further services provided in the hospital until the
State finds that the hospital is in compliance with the require-
ments of this title.

(3) The Secretary may continue payments, over a period of not
longer than 6 months from the date the hospital is found to be out
of compliance with such requirements, if—
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(A) the State finds that it is more appropriate to take alter-
native action to assure compliance of the hospital with the re-
quirements than to terminate the certification of the hospital,

(B) the State has submitted a plan and timetable for correc-
tive action to the Secretary for approval and the Secretary ap-
proves the plan of corrective action, and

(C) the State agrees to repay to the Federal Government
payments received under this paragraph if the corrective ac-
tion is not taken in accordance with the approved plan and
timetable.

(z)(1) Individuals described in this paragraph are individuals not
described in subsection (a)(10)(A)(1)—

(A) who are infected with tuberculosis;

(B) whose income (as determined under the State plan under
this title with respect to disabled individuals) does not exceed
the maximum amount of income a disabled individual de-
scribed in subsection (a)(10)(A)(i) may have and obtain medical
assistance under the plan; and

(C) whose resources (as determined under the State plan
under this title with respect to disabled individuals) do not ex-
ceed the maximum amount of resources a disabled individual
described in subsection (a)(10)(A)(i) may have and obtain med-
ical assistance under the plan.

(2) For purposes of subsection (a)(10), the term “TB-related serv-
ices” means each of the following services relating to treatment of
infection with tuberculosis:

(A) Prescribed drugs.

(B) Physicians’ services and services described in section
1905(a)(2).

(C) Laboratory and X-ray services (including services to con-
firm the presence of infection).

(D) Clinic services and Federally-qualified health center
services.

(E) Case management services (as defined in section
1915(g)(2)).

(F) Services (other than room and board) designed to encour-
age completion of regimens of prescribed drugs by outpatients,
including services to observe directly the intake of prescribed
drugs.

(aa) Individuals described in this subsection are individuals
who—

(1) are not described in subsection (a)(10)(A)(1);

(2) have not attained age 65;

(3) have been screened for breast and cervical cancer under
the Centers for Disease Control and Prevention breast and cer-
vical cancer early detection program established under title XV
of the Public Health Service Act (42 U.S.C. 300k et seq.) in ac-
cordance with the requirements of section 1504 of that Act (42
U.S.C. 300n) and need treatment for breast or cervical cancer;
and

(4) are not otherwise covered under creditable coverage, as
defined in section 2701(c) of the Public Health Service Act (42
U.S.C. 300gg(c)), but applied without regard to paragraph
(1)(F) of such section.
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(bb) PAYMENT FOR SERVICES PROVIDED BY FEDERALLY-QUALIFIED
HeALTH CENTERS AND RURAL HEALTH CLINICS.—

(1) IN GENERAL.—Beginning with fiscal year 2001 with re-
spect to services furnished on or after January 1, 2001, and
each succeeding fiscal year, the State plan shall provide for
payment for services described in section 1905(a)(2)(C) fur-
nished by a Federally-qualified health center and services de-
scribed in section 1905(a)(2)(B) furnished by a rural health
clinic in accordance with the provisions of this subsection.

(2) FISCAL YEAR 2001.—Subject to paragraph (4), for services
furnished on and after January 1, 2001, during fiscal year
2001, the State plan shall provide for payment for such serv-
ices in an amount (calculated on a per visit basis) that is equal
to 100 percent of the average of the costs of the center or clinic
of furnishing such services during fiscal years 1999 and 2000
which are reasonable and related to the cost of furnishing such
services, or based on such other tests of reasonableness as the
Secretary prescribes in regulations under section 1833(a)(3), or,
in the case of services to which such regulations do not apply,
the same methodology used under section 1833(a)(3), adjusted
to take into account any increase or decrease in the scope of
such services furnished by the center or clinic during fiscal
year 2001.

(3) FISCAL YEAR 2002 AND SUCCEEDING FISCAL YEARS.—Sub-
ject to paragraph (4), for services furnished during fiscal year
2002 or a succeeding fiscal year, the State plan shall provide
for payment for such services in an amount (calculated on a
per visit basis) that is equal to the amount calculated for such
services under this subsection for the preceding fiscal year—

(A) increased by the percentage increase in the MEI (as
defined in section 1842(i)(3)) applicable to primary care
services (as defined in section 1842(i)(4)) for that fiscal
year; and

(B) adjusted to take into account any increase or de-
crease in the scope of such services furnished by the center
or clinic during that fiscal year.

(4) ESTABLISHMENT OF INITIAL YEAR PAYMENT AMOUNT FOR
NEW CENTERS OR CLINICS.—In any case in which an entity first
qualifies as a Federally-qualified health center or rural health
clinic after fiscal year 2000, the State plan shall provide for
payment for services described in section 1905(a)(2)(C) fur-
nished by the center or services described in section
1905(a)(2)(B) furnished by the clinic in the first fiscal year in
which the center or clinic so qualifies in an amount (calculated
on a per visit basis) that is equal to 100 percent of the costs
of furnishing such services during such fiscal year based on the
rates established under this subsection for the fiscal year for
other such centers or clinics located in the same or adjacent
area with a similar case load or, in the absence of such a cen-
ter or clinic, in accordance with the regulations and method-
ology referred to in paragraph (2) or based on such other tests
of reasonableness as the Secretary may specify. For each fiscal
year following the fiscal year in which the entity first qualifies
as a Federally-qualified health center or rural health clinic, the
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State plan shall provide for the payment amount to be cal-
culated in accordance with paragraph (3).

(5) ADMINISTRATION IN THE CASE OF MANAGED CARE.—

(A) IN GENERAL.—In the case of services furnished by a
Federally-qualified health center or rural health clinic pur-
suant to a contract between the center or clinic and a man-
aged care entity (as defined in section 1932(a)(1)(B)), the
State plan shall provide for payment to the center or clinic
by the State of a supplemental payment equal to the
amount (if any) by which the amount determined under
paragraphs (2), (3), and (4) of this subsection exceeds the
amount of the payments provided under the contract.

(B) PAYMENT SCHEDULE.—The supplemental payment re-
quired under subparagraph (A) shall be made pursuant to
a payment schedule agreed to by the State and the Feder-
ally-qualified health center or rural health clinic, but in no
case less frequently than every 4 months.

(6) ALTERNATIVE PAYMENT METHODOLOGIES.—Notwith-
standing any other provision of this section, the State plan
may provide for payment in any fiscal year to a Federally-
qualified health center for services described in section
1905(a)(2)(C) or to a rural health clinic for services described
in section 1905(a)(2)(B) in an amount which is determined
under an alternative payment methodology that—

(A) is agreed to by the State and the center or clinic; and

(B) results in payment to the center or clinic of an
amount which is at least equal to the amount otherwise
required to be paid to the center or clinic under this sec-
tion.

(ce)(1) Individuals described in this paragraph are individuals—

(A) who are children who have not attained 19 years of age
and are born—

(i) on or after January 1, 2001 (or, at the option of a
State, on or after an earlier date), in the case of the sec-
ond, third, and fourth quarters of fiscal year 2007;

(i1) on or after October 1, 1995 (or, at the option of a
State, on or after an earlier date), in the case of each quar-
ter of fiscal year 2008; and

(iii) after October 1, 1989, in the case of each quarter of
fiscal year 2009 and each quarter of any fiscal year there-
after;

(B) who would be considered disabled under section
1614(a)(3)(C) (as determined under title XVI for children but
without regard to any income or asset eligibility requirements
that apply under such title with respect to children); and

(C) whose family income does not exceed such income level
as the State establishes and does not exceed—

(1) 300 percent of the poverty line (as defined in section
2110(c)(5)) applicable to a family of the size involved; or

(i) such higher percent of such poverty line as a State
may establish, except that—

(I) any medical assistance provided to an individual
whose family income exceeds 300 percent of such pov-
erty line may only be provided with State funds; and
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(IT) no Federal financial participation shall be pro-
vided under section 1903(a) for any medical assistance
provided to such an individual.

(2)(A) If an employer of a parent of an individual described in
paragraph (1) offers family coverage under a group health plan (as
defined in section 2791(a) of the Public Health Service Act), the
State shall—

(i) notwithstanding section 1906, require such parent to
apply for, enroll in, and pay premiums for such coverage as a
condition of such parent’s child being or remaining eligible for
medical assistance under subsection (a)(10)(A)(i1)(XIX) if the
parent is determined eligible for such coverage and the em-
ployer contributes at least 50 percent of the total cost of an-
nual premiums for such coverage; and

(i1) if such coverage is obtained—

(I) subject to paragraph (2) of section 1916(h), reduce the
premium imposed by the State under that section in an
amount that reasonably reflects the premium contribution
made by the parent for private coverage on behalf of a
child with a disability; and

(IT) treat such coverage as a third party liability under
subsection (a)(25).

(B) In the case of a parent to which subparagraph (A) applies,
a State, notwithstanding section 1906 but subject to paragraph
(1)(C)(i1), may provide for payment of any portion of the annual
premium for such family coverage that the parent is required to
pay. Any payments made by the State under this subparagraph
shall be considered, for purposes of section 1903(a), to be payments
for medical assistance.

(dd) ELECTRONIC TRANSMISSION OF INFORMATION.—If the State
agency determining eligibility for medical assistance under this
title or child health assistance under title XXI verifies an element
of eligibility based on information from an Express Lane Agency
(as defined in subsection (e)(13)(F)), or from another public agency,
then the applicant’s signature under penalty of perjury shall not be
required as to such element. Any signature requirement for an ap-
plication for medical assistance may be satisfied through an elec-
tronic signature, as defined in section 1710(1) of the Government
Paperwork Elimination Act (44 U.S.C. 3504 note). The require-
ments of subparagraphs (A) and (B) of section 1137(d)(2) may be
met through evidence in digital or electronic form.

(ee)(1) For purposes of subsection (a)(46)(B)(ii), the requirements
of this subsection with respect to an individual declaring to be a
citizen or national of the United States for purposes of establishing
eligibility under this title, are, in lieu of requiring the individual
to present satisfactory documentary evidence of citizenship or na-
tionality under section 1903(x) (if the individual is not described in
paragraph (2) of that section), as follows:

(A) The State submits the name and social security number
of the individual to the Commissioner of Social Security as part
of the program established under paragraph (2).

(B) If the State receives notice from the Commissioner of So-
cial Security that the name or social security number, or the
declaration of citizenship or nationality, of the individual is in-
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consistent with information in the records maintained by the
Commissioner—

(i) the State makes a reasonable effort to identify and
address the causes of such inconsistency, including
through typographical or other clerical errors, by con-
tacting the individual to confirm the accuracy of the name
or social security number submitted or declaration of citi-
zenship or nationality and by taking such additional ac-
tions as the Secretary, through regulation or other guid-
ance, or the State may identify, and continues to provide
the individual with medical assistance while making such
effort; and

(i1) in the case such inconsistency is not resolved under
clause (i), the State—

(I) notifies the individual of such fact;

(IT) provides the individual with a period of 90 days
from the date on which the notice required under sub-
clause (I) is received by the individual to either
present satisfactory documentary evidence of citizen-
ship or nationality (as defined in section 1903(x)(3)) or
resolve the inconsistency with the Commissioner of So-
cial Security (and continues to provide the individual
with medical assistance during such 90-day period);
and

(IIT) disenrolls the individual from the State plan
under this title within 30 days after the end of such
90-day period if no such documentary evidence is pre-
sented or if such inconsistency is not resolved.

(2)(A) Each State electing to satisfy the requirements of this sub-
section for purposes of section 1902(a)(46)(B) shall establish a pro-
gram under which the State submits at least monthly to the Com-
missioner of Social Security for comparison of the name and social
security number, of each individual newly enrolled in the State
plan under this title that month who is not described in section
1903(x)(2) and who declares to be a United States citizen or na-
tional, with information in records maintained by the Commis-
sioner.

(B) In establishing the State program under this paragraph, the
State may enter into an agreement with the Commissioner of So-
cial Security—

(i) to provide, through an on-line system or otherwise, for the
electronic submission of, and response to, the information sub-
mitted under subparagraph (A) for an individual enrolled in
the State plan under this title who declares to be citizen or na-
tional on at least a monthly basis; or

(ii) to provide for a determination of the consistency of the
information submitted with the information maintained in the
records of the Commissioner through such other method as
agreed to by the State and the Commissioner and approved by
the Secretary, provided that such method is no more burden-
some for individuals to comply with than any burdens that
may apply under a method described in clause (1).

(C) The program established under this paragraph shall provide
that, in the case of any individual who is required to submit a so-
cial security number to the State under subparagraph (A) and who
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is unable to provide the State with such number, shall be provided
with at least the reasonable opportunity to present satisfactory doc-
umentary evidence of citizenship or nationality (as defined in sec-
tion 1903(x)(3)) as is provided under clauses (i) and (ii) of section
1137(d)(4)(A) to an individual for the submittal to the State of evi-
dence indicating a satisfactory immigration status.

(3)(A) The State agency implementing the plan approved under
this title shall, at such times and in such form as the Secretary
may specify, provide information on the percentage each month
that the inconsistent submissions bears to the total submissions
made for comparison for such month. For purposes of this subpara-
graph, a name, social security number, or declaration of citizenship
or nationality of an individual shall be treated as inconsistent and
included in the determination of such percentage only if—

(i) the information submitted by the individual is not con-
sistent with information in records maintained by the Commis-
sioner of Social Security;

(i1) the inconsistency is not resolved by the State;

(ii1) the individual was provided with a reasonable period of
time to resolve the inconsistency with the Commissioner of So-
cial Security or provide satisfactory documentation of citizen-
ship status and did not successfully resolve such inconsistency;
and

(iv) payment has been made for an item or service furnished
to the individual under this title.

(B) If, for any fiscal year, the average monthly percentage deter-
mined under subparagraph (A) is greater than 3 percent—

(i) the State shall develop and adopt a corrective plan to re-
view its procedures for verifying the identities of individuals
seeking to enroll in the State plan under this title and to iden-
tify and implement changes in such procedures to improve
their accuracy; and

(i) pay to the Secretary an amount equal to the amount
which bears the same ratio to the total payments under the
State plan for the fiscal year for providing medical assistance
to individuals who provided inconsistent information as the
number of individuals with inconsistent information in excess
of 3 percent of such total submitted bears to the total number
of individuals with inconsistent information.

(C) The Secretary may waive, in certain limited cases, all or part
of the payment under subparagraph (B)(ii) if the State is unable to
reach the allowable error rate despite a good faith effort by such
State.

(D) Subparagraphs (A) and (B) shall not apply to a State for a
fiscal year if there is an agreement described in paragraph (2)(B)
in effect as of the close of the fiscal year that provides for the sub-
mission on a real-time basis of the information described in such
paragraph.

(4) Nothing in this subsection shall affect the rights of any indi-
vidual under this title to appeal any disenrollment from a State
plan.

(ff) Notwithstanding any other requirement of this title or any
other provision of Federal or State law, a State shall disregard the
following property from resources for purposes of determining the
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eligibility of an individual who is an Indian for medical assistance
under this title:

(1) Property, including real property and improvements, that
is held in trust, subject to Federal restrictions, or otherwise
under the supervision of the Secretary of the Interior, located
on a reservation, including any federally recognized Indian
Tribe’s reservation, pueblo, or colony, including former reserva-
tions in Oklahoma, Alaska Native regions established by the
Alaska Native Claims Settlement Act, and Indian allotments
on or near a reservation as designated and approved by the
Bureau of Indian Affairs of the Department of the Interior.

(2) For any federally recognized Tribe not described in para-
graph (1), property located within the most recent boundaries
of a prior Federal reservation.

(8) Ownership interests in rents, leases, royalties, or usage
rights related to natural resources (including extraction of nat-
ural resources or harvesting of timber, other plants and plant
products, animals, fish, and shellfish) resulting from the exer-
cise of federally protected rights.

(4) Ownership interests in or usage rights to items not cov-
ered by paragraphs (1) through (3) that have unique religious,
spiritual, traditional, or cultural significance or rights that
support subsistence or a traditional lifestyle according to appli-
cable tribal law or custom.

(gg) MAINTENANCE OF EFFORT.—

(1) GENERAL REQUIREMENT TO MAINTAIN ELIGIBILITY STAND-
ARDS UNTIL STATE EXCHANGE IS FULLY OPERATIONAL.—SubjeCt
to the succeeding paragraphs of this subsection, during the pe-
riod that begins on the date of enactment of the Patient Protec-
tion and Affordable Care Act and ends on the date on which
the Secretary determines that an Exchange established by the
State under section 1311 of the Patient Protection and Afford-
able Care Act is fully operational, as a condition for receiving
any Federal payments under section 1903(a) for calendar quar-
ters occurring during such period, a State shall not have in ef-
fect eligibility standards, methodologies, or procedures under
the State plan under this title or under any waiver of such
plan that is in effect during that period, that are more restric-
tive than the eligibility standards, methodologies, or proce-
dures, respectively, under the plan or waiver that are in effect
on the date of enactment of the Patient Protection and Afford-
able Care Act.

(2) CONTINUATION OF ELIGIBILITY STANDARDS FOR CHILDREN
THROUGH SEPTEMBER 30, 2029.—The requirement under para-
graph (1) shall continue to apply to a State through September
30, 2029, (but during the period that begins on October 1,
2019, and ends on September 30, 2029, only with respect to
children in families whose income does not exceed 300 percent
of the poverty line (as defined in section 2110(c)(5)) applicable
to a family of the size involved) with respect to the eligibility
standards, methodologies, and procedures under the State plan
under this title or under any waiver of such plan that are ap-
plicable to determining the eligibility for medical assistance of
any child who is under 19 years of age (or such higher age as
the State may have elected).



106

(3) NONAPPLICATION.—During the period that begins on Jan-
uary 1, 2011, and ends on December 31, 2013, the requirement
under paragraph (1) shall not apply to a State with respect to
nonpregnant, nondisabled adults who are eligible for medical
assistance under the State plan or under a waiver of the plan
at the option of the State and whose income exceeds 133 per-
cent of the poverty line (as defined in section 2110(c)(5)) appli-
cable to a family of the size involved if, on or after December
31, 2010, the State certifies to the Secretary that, with respect
to the State fiscal year during which the certification is made,
the State has a budget deficit, or with respect to the suc-
ceeding State fiscal year, the State is projected to have a budg-
et deficit. Upon submission of such a certification to the Sec-
retary, the requirement under paragraph (1) shall not apply to
the State with respect to any remaining portion of the period
described in the preceding sentence.

(4) DETERMINATION OF COMPLIANCE.—

(A) STATES SHALL APPLY MODIFIED ADJUSTED GROSS IN-
COME.—A State’s determination of income in accordance
with subsection (e)(14) shall not be considered to be eligi-
bility standards, methodologies, or procedures that are
more restrictive than the standards, methodologies, or pro-
cedures in effect under the State plan or under a waiver
of the plan on the date of enactment of the Patient Protec-
tion and Affordable Care Act for purposes of determining
compliance with the requirements of paragraph (1), (2), or
3.

(B) STATES MAY EXPAND ELIGIBILITY OR MOVE WAIVERED
POPULATIONS INTO COVERAGE UNDER THE STATE PLAN.—
With respect to any period applicable under paragraph (1),
(2), or (3), a State that applies eligibility standards, meth-
odologies, or procedures under the State plan under this
title or under any waiver of the plan that are less restric-
tive than the eligibility standards, methodologies, or proce-
dures, applied under the State plan or under a waiver of
the plan on the date of enactment of the Patient Protection
and Affordable Care Act, or that makes individuals who,
on such date of enactment, are eligible for medical assist-
ance under a waiver of the State plan, after such date of
enactment eligible for medical assistance through a State
plan amendment with an income eligibility level that is
not less than the income eligibility level that applied under
the waiver, or as a result of the application of subclause
(VIII) of section 1902(a)(10)(A)({), shall not be considered to
have in effect eligibility standards, methodologies, or pro-
cedures that are more restrictive than the standards,
methodologies, or procedures in effect under the State plan
or under a waiver of the plan on the date of enactment of
the Patient Protection and Affordable Care Act for pur-
poses of determining compliance with the requirements of
paragraph (1), (2), or (3).

(hh)(1) A State may elect to phase-in the extension of eligibility
for medical assistance to individuals described in subclause (XX) of
subsection (a)(10)(A)(ii) based on the categorical group (including
nonpregnant childless adults) or income, so long as the State does
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not extend such eligibility to individuals described in such sub-
clause with higher income before making individuals described in
such subclause with lower income eligible for medical assistance.

(2) If an individual described in subclause (XX) of subsection
(a)(10)(A)(i) is the parent of a child who is under 19 years of age
(or such higher age as the State may have elected) who is eligible
for medical assistance under the State plan or under a waiver of
such plan, the individual may not be enrolled under the State plan
unless the individual’s child is enrolled under the State plan or
under a waiver of the plan or is enrolled in other health insurance
coverage. For purposes of the preceding sentence, the term “parent”
includes an individual treated as a caretaker relative for purposes
of carrying out section 1931.

(ii)(1) Individuals described in this subsection are individuals—

(A) whose income does not exceed an income eligibility
level established by the State that does not exceed the
highest income eligibility level established under the State
plan under this title (or under its State child health plan
under title XXI) for pregnant women; and

(B) who are not pregnant.

(2) At the option of a State, individuals described in this sub-
section may include individuals who, had individuals applied
on or before January 1, 2007, would have been made eligible
pursuant to the standards and processes imposed by that State
for benefits described in clause (XVI) of the matter following
subparagraph (G) of section subsection (a)(10) pursuant to a
waiver granted under section 1115.

(83) At the option of a State, for purposes of subsection
(a)(17)(B), in determining eligibility for services under this sub-
section, the State may consider only the income of the appli-
cant or recipient.

(Gj) PrRiIMARY CARE SERVICES DEFINED.—For purposes of sub-
section (a)(13)(C), the term “primary care services” means—

(1) evaluation and management services that are procedure
codes (for services covered under title XVIII) for services in the
category designated Evaluation and Management in the
Healthcare Common Procedure Coding System (established by
the Secretary under section 1848(c)(5) as of December 31, 2009,
and as subsequently modified); and

(2) services related to immunization administration for vac-
cines and toxoids for which CPT codes 90465, 90466, 90467,
90468, 90471, 90472, 90473, or 90474 (as subsequently modi-
fied) apply under such System.

(kk) PROVIDER AND SUPPLIER SCREENING, OVERSIGHT, AND RE-
PORTING REQUIREMENTS.—For purposes of subsection (a)(77), the
requirements of this subsection are the following:

(1) SCREENING.—The State complies with the process for
screening providers and suppliers under this title, as estab-
lished by the Secretary under section 1866(j)(2).

(2) PROVISIONAL PERIOD OF ENHANCED OVERSIGHT FOR NEW
PROVIDERS AND SUPPLIERS.—The State complies with proce-
dures to provide for a provisional period of enhanced oversight
for new providers and suppliers under this title, as established
by the Secretary under section 1866()(3).
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(3) DISCLOSURE REQUIREMENTS.—The State requires pro-
viders and suppliers under the State plan or under a waiver
of the plan to comply with the disclosure requirements estab-
lished by the Secretary under section 1866()(5).

(4) TEMPORARY MORATORIUM ON ENROLLMENT OF NEW PRO-
VIDERS OR SUPPLIERS.—

(A) TEMPORARY MORATORIUM IMPOSED BY THE SEC-
RETARY.—

(i) IN GENERAL.—Subject to clause (ii), the State
complies with any temporary moratorium on the en-
rollment of new providers or suppliers imposed by the
Secretary under section 1866()(7).

(ii)) EXCEPTIONS.—

(I) COMPLIANCE WITH MORATORIUM.—A State
shall not be required to comply with a temporary
moratorium described in clause (i) if the State de-
termines that the imposition of such temporary
moratorium would adversely impact beneficiaries’
access to medical assistance.

(I) FFP AvVAILABLE.—Notwithstanding section
1903G)(2)(E), payment may be made to a State
under this title with respect to amounts expended
for items and services described in such section if
the Secretary, in consultation with the State agen-
¢y administering the State plan under this title
(or a waiver of the plan), determines that denying
payment to the State pursuant to such section
would adversely impact beneficiaries’ access to
medical assistance.

(iii) LIMITATION ON CHARGES TO BENEFICIARIES.—
With respect to any amount expended for items or
services furnished during calendar quarters beginning
on or after October 1, 2017, the State prohibits, during
the period of a temporary moratorium described in
clause (i), a provider meeting the requirements speci-
fied in subparagraph (C)(iii) of section 1866(G)(7) from
charging an individual or other person eligible to re-
ceive medical assistance under the State plan under
this title (or a waiver of the plan) for an item or serv-
ice described in section 1903(1)(2)(E) furnished to such
an individual.

(B) MORATORIUM ON ENROLLMENT OF PROVIDERS AND
SUPPLIERS.—At the option of the State, the State imposes,
for purposes of entering into participation agreements with
providers or suppliers under the State plan or under a
waiver of the plan, periods of enrollment moratoria, or nu-
merical caps or other limits, for providers or suppliers
identified by the Secretary as being at high-risk for fraud,
waste, or abuse as necessary to combat fraud, waste, or
abuse, but only if the State determines that the imposition
of any such period, cap, or other limits would not adversely
impact beneficiaries’ access to medical assistance.

(5) COMPLIANCE PROGRAMS.—The State requires providers
and suppliers under the State plan or under a waiver of the
plan to establish, in accordance with the requirements of sec-
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tion 1866()(7), a compliance program that contains the core
elements established under subparagraph (B) of that section
1866()(7) for providers or suppliers within a particular indus-
try or category.

(6) REPORTING OF ADVERSE PROVIDER ACTIONS.—The State
complies with the national system for reporting criminal and
civil convictions, sanctions, negative licensure actions, and
other adverse provider actions to the Secretary, through the
Administrator of the Centers for Medicare & Medicaid Serv-
ices, in accordance with regulations of the Secretary.

(7) ENROLLMENT AND NPI OF ORDERING OR REFERRING PRO-
VIDERS.—The State requires—

(A) all ordering or referring physicians or other profes-
sionals to be enrolled under the State plan or under a
waiver of the plan as a participating provider; and

(B) the national provider identifier of any ordering or re-
ferring physician or other professional to be specified on
any claim for payment that is based on an order or referral
of the physician or other professional.

(8) PROVIDER TERMINATIONS.—

(A) IN GENERAL.—Beginning on July 1, 2018, in the case
of a notification under subsection (a)(41) with respect to a
termination for a reason specified in section 455.101 of
title 42, Code of Federal Regulations (as in effect on No-
vember 1, 2015) or for any other reason specified by the
Secretary, of the participation of a provider of services or
any other person under the State plan (or under a waiver
of the plan), the State, not later than 30 days after the ef-
fective date of such termination, submits to the Secretary
with respect to any such provider or person, as appro-
priate—

(i) the name of such provider or person;

(i1) the provider type of such provider or person;

(ii1) the specialty of such provider’s or person’s prac-
tice;

(iv) the date of birth, Social Security number, na-
tional provider identifier (if applicable), Federal tax-
payer identification number, and the State license or
certification number of such provider or person (if ap-
plicable);

(v) the reason for the termination;

(vi) a copy of the notice of termination sent to the
provider or person;

(vii) the date on which such termination is effective,
as specified in the notice; and

(viii) any other information required by the Sec-
retary.

(B) EFFECTIVE DATE DEFINED.—For purposes of this
paragraph, the term “effective date” means, with respect to
a termination described in subparagraph (A), the later of—

(i) the date on which such termination is effective,
as specified in the notice of such termination; or

(i1) the date on which all appeal rights applicable to
such termination have been exhausted or the timeline
for any such appeal has expired.
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(9) OTHER STATE OVERSIGHT.—Nothing in this subsection
shall be interpreted to preclude or limit the ability of a State
to engage in provider and supplier screening or enhanced pro-
vider and supplier oversight activities beyond those required
by the Secretary.

(11) TERMINATION NOTIFICATION DATABASE.—In the case of a pro-
vider of services or any other person whose participation under this
title or title XXI is terminated (as described in subsection (kk)(8)),
the Secretary shall, not later than 30 days after the date on which
the Secretary is notified of such termination under subsection
(a)(41) (as applicable), review such termination and, if the Sec-
retary determines appropriate, include such termination in any
database or similar system developed pursuant to section
6401(b)(2) of the Patient Protection and Affordable Care Act (42
U.S.C. 1395cc note; Public Law 111-148).

(mm) DIRECTORY PHYSICIAN OR PROVIDER DESCRIBED.—A physi-
cian or provider described in this subsection is—

(1) in the case of a physician or provider of a provider type
for which the State agency, as a condition on receiving pay-
ment for items and services furnished by the physician or pro-
vider to individuals eligible to receive medical assistance under
the State plan, requires the enrollment of the physician or pro-
vider with the State agency, a physician or a provider that—

(A) is enrolled with the agency as of the date on which
the directory is published or updated (as applicable) under
subsection (a)(83); and

(B) received payment under the State plan in the 12-
month period preceding such date; and

(2) in the case of a physician or provider of a provider type
for which the State agency does not require such enrollment,
a physician or provider that received payment under the State
plan (or a waiver of the plan) in the 12-month period preceding
the date on which the directory is published or updated (as ap-
plicable) under subsection (a)(83).

(nn) JUVENILE; ELIGIBLE JUVENILE; PUBLIC INSTITUTION.—For
purposes of subsection (a)(84) and this subsection:

(1) JUVENILE.—The term “juvenile” means an individual who
is—

(A) under 21 years of age; or

(B) described in subsection (a)(10)(A)(1)(IX).

(2) ELIGIBLE JUVENILE.—The term “eligible juvenile” means
a juvenile who is an inmate of a public institution and who—
(A) was determined eligible for medical assistance under
the State plan immediately before becoming an inmate of
such a public institution; or

(B) is determined eligible for such medical assistance
while an inmate of a public institution.

(3) INMATE OF A PUBLIC INSTITUTION.—The term “inmate of
a public institution” has the meaning given such term for pur-
poses of applying the subdivision (A) following paragraph (31)
of section 1905(a), taking into account the exception in such
subdivision for a patient of a medical institution.

(00) DRUG REVIEW AND UTILIZATION REQUIREMENTS.—

(1) IN GENERAL.—For purposes of subsection (a)(85), the drug
review and utilization requirements under this subsection are,
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1subject to paragraph (3) and beginning October 1, 2019, the fol-
owing:
(A) CLAIMS REVIEW LIMITATIONS.—

(i) IN GENERAL.—The State has in place—

(I) safety edits (as specified by the State) for
subsequent fills for opioids and a claims review
automated process (as designed and implemented
by the State) that indicates when an individual
enrolled under the State plan (or under a waiver
of the State plan) is prescribed a subsequent fill
of opioids in excess of any limitation that may be
identified by the State;

(IT) safety edits (as specified by the State) on
the maximum daily morphine equivalent that can
be prescribed to an individual enrolled under the
State plan (or under a waiver of the State plan)
for treatment of chronic pain and a claims review
automated process (as designed and implemented
by the State) that indicates when an individual
enrolled under the plan (or waiver) is prescribed
the morphine equivalent for such treatment in ex-
cess of any limitation that may be identified by
the State; and

(ITT) a claims review automated process (as de-
signed and implemented by the State) that mon-
itors when an individual enrolled under the State
plan (or under a waiver of the State plan) is con-
currently prescribed opioids and—

(aa) benzodiazepines; or
(bb) antipsychotics.

(ii) MANAGED CARE ENTITIES.—The State requires
each managed care entity (as defined in section
1932(a)(1)(B)) with respect to which the State has a
contract under section 1903(m) or wunder section
1905(t)(3) to have in place, subject to paragraph (3),
with respect to individuals who are eligible for medical
assistance under the State plan (or under a waiver of
the State plan) and who are enrolled with the entity,
the limitations described in subclauses (I) and (II) of
clause (i) and a claims review automated process de-
scribed in subclause (ITI) of such clause.

(iii) RULES OF CONSTRUCTION.—Nothing in this sub-
paragraph may be construed as prohibiting a State or
managed care entity from designing and implementing
a claims review automated process under this sub-
paragraph that provides for prospective or retrospec-
tive reviews of claims. Nothing in this subparagraph
shall be understood as prohibiting the exercise of clin-
ical judgment from a provider enrolled as a partici-
pating provider in a State plan (or waiver of the State
plan) or contracting with a managed care entity re-
garding the best items and services for an individual
enrolled under such State plan (or waiver).

(B) PROGRAM TO MONITOR ANTIPSYCHOTIC MEDICATIONS
BY CHILDREN.—The State has in place a program (as de-
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signed and implemented by the State) to monitor and
manage the appropriate use of antipsychotic medications
by children enrolled under the State plan (or under a
waiver of the State plan) and submits annually to the Sec-
retary such information as the Secretary may require on
activities carried out under such program for individuals
not more than the age of 18 years generally and children
in foster care specifically.

(C) FRAUD AND ABUSE IDENTIFICATION.—The State has in
place a process (as designed and implemented by the
State) that identifies potential fraud or abuse of controlled
substances by individuals enrolled under the State plan (or
under a waiver of the State plan), health care providers
prescribing drugs to individuals so enrolled, and phar-
macies dispensing drugs to individuals so enrolled.

(D) REPORTS.—The State shall include in the annual re-
port submitted to the Secretary under section 1927(g)(3)(D)
information on the limitations, requirement, program, and
processes applied by the State under subparagraphs (A)
through (C) in accordance with such manner and time as
specified by the Secretary.

(E) CLARIFICATION.—Nothing shall prevent a State from
satisfying the requirement—

(i) described in subparagraph (A) by having safety
edits or a claims review automated process described
in such subparagraph that was in place before October
1, 2019;

(ii) described in subparagraph (B) by having a pro-
gram described in such subparagraph that was in
place before such date; or

(ii1) described in subparagraph (C) by having a proc-
ess described in such subparagraph that was in place
before such date.

(2) ANNUAL REPORT BY SECRETARY.—For each fiscal year be-
ginning with fiscal year 2020, the Secretary shall submit to
Congress a report on the most recent information submitted by
States under paragraph (1)(D).

(3) EXCEPTIONS.—

(A) CERTAIN INDIVIDUALS EXEMPTED.—The drug review
and utilization requirements under this subsection shall
not apply with respect to an individual who—

(i) is receiving—

(I) hospice or palliative care; or
(IT) treatment for cancer;

(i1) is a resident of a long-term care facility, of a fa-
cility described in section 1905(d), or of another facil-
ity for which frequently abused drugs are dispensed
for residents through a contract with a single phar-
macy; or

(ii1) the State elects to treat as exempted from such
requirements.

(B) EXCEPTION RELATING TO ENSURING ACCESS.—In order
to ensure reasonable access to health care, the Secretary
shall waive the drug review and utilization requirements
under this subsection, with respect to a State, in the case
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of natural disasters and similar situations, and in the case
of the provision of emergency services (as defined for pur-
poses of section 1860D—4(c)(5)(D)(i)(I)).

(pp) RESIDENTIAL PEDIATRIC RECOVERY CENTER DEFINED.—

(1) IN GENERAL.—For purposes of section 1902(a)(86), the
term “residential pediatric recovery center” means a center or
facility that furnishes items and services for which medical as-
sistance is available under the State plan to infants with the
diagnosis of neonatal abstinence syndrome without any other
significant medical risk factors.

(2) COUNSELING AND SERVICES.—A residential pediatric re-
covery center may offer counseling and other services to moth-
ers (and other appropriate family members and caretakers) of
infants receiving treatment at such centers if such services are
otherwise covered under the State plan under this title or
under a waiver of such plan. Such other services may include
the following:

(A) Counseling or referrals for services.

(B) Activities to encourage caregiver-infant bonding.

(C) Training on caring for such infants.

(qq) APPLICATION OF CERTAIN DATA REPORTING AND PROGRAM IN-
TEGRITY REQUIREMENTS TO NORTHERN MARIANA ISLANDS, AMER-
ICAN SAMOA, AND GUAM.—

(1) IN GENERAL.—Not later than October 1, 2021, the North-
ern Mariana Islands, American Samoa, and Guam shall—

(A) demonstrate progress in implementing methods, sat-
isfactory to the Secretary, for the collection and reporting
of reliable data to the Transformed Medicaid Statistical In-
formation System (T-MSIS) (or a successor system); and

(B) demonstrate progress in establishing a State med-
icaid fraud control unit described in section 1903(q).

(2) DETERMINATION OF PROGRESS.—For purposes of para-
graph (1), the Secretary shall deem that a territory described
in such paragraph has demonstrated satisfactory progress in
implementing methods for the collection and reporting of reli-
able data or establishing a State medicaid fraud control unit
if the territory has made a good faith effort to implement such
methods or establish such a unit, given the circumstances of
the territory.

(rr) PROGRAM INTEGRITY REQUIREMENTS FOR PUERTO RIiCcOo.—

(1) SYSTEM FOR TRACKING FEDERAL MEDICAID FUNDING PRO-
VIDED TO PUERTO RICO.—

(A) IN GENERAL.—Puerto Rico shall establish and main-
tain a system, which may include the use of a quarterly
Form CMS-64, for tracking any amounts paid by the Fed-
eral Government to Puerto Rico with respect to the State
plan of Puerto Rico (or a waiver of such plan). Under such
system, Puerto Rico shall ensure that information is avail-
able, with respect to each quarter in a fiscal year (begin-
ning with the first quarter beginning on or after the date
that is 1 year after the date of the enactment of this sub-
section), on the following:

(i) In the case of a quarter other than the first quar-
ter of such fiscal year—
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(I) the total amount expended by Puerto Rico
during any previous quarter of such fiscal year
under the State plan of Puerto Rico (or a waiver
of such plan); and

(IT) a description of how such amount was so ex-
pended.

(i) The total amount that Puerto Rico expects to ex-
pend during the quarter under the State plan of Puer-
to Rico (or a waiver of such plan), and a description
of how Puerto Rico expects to expend such amount.

(B) REPORT TO cMs.—For each quarter with respect to
which Puerto Rico is required under subparagraph (A) to
ensure that information described in such subparagraph is
available, Puerto Rico shall submit to the Administrator of
the Centers for Medicare & Medicaid Services a report on
such information for such quarter, which may include the
submission of a quarterly Form CMS-37.

(2) SUBMISSION OF DOCUMENTATION ON CONTRACTS UPON RE-
QUEST.—Puerto Rico shall, upon request, submit to the Admin-
istrator of the Centers for Medicare & Medicaid Services all
documentation requested with respect to contracts awarded
under the State plan of Puerto Rico (or a waiver of such plan).

(3) REPORTING ON MEDICAID AND CHIP SCORECARD MEAS-
URES.—Beginning 12 months after the date of enactment of
this subsection, Puerto Rico shall begin to report to the Admin-
istrator of the Centers for Medicare & Medicaid Services on se-
lected measures included in the Medicaid and CHIP Scorecard
developed by the Centers for Medicare & Medicaid Services.

(ss) UNINSURED INDIVIDUAL DEFINED.—For purposes of this sec-
tion, the term “uninsured individual” means, notwithstanding any
other provision of this title, any individual who is—

(1) not described in subsection (a)(10)(A)i) (excluding sub-
clause (VIII) of such subsection if the individual is a resident
of a State which does not furnish medical assistance to individ-
uals described in such subclause); and

(2) not enrolled in a Federal health care program (as defined
in section 1128B(f)), a group health plan, group or individual
health insurance coverage offered by a health insurance issuer
(as such terms are defined in section 2791 of the Public Health
Service Act), or a health plan offered under chapter 89 of title
5, United States Code, except that individuals who are eligible
for medical assistance under subsection (a)(10)(A)(1i)(XII), sub-
section (a)(10)(A)(A1)XVIII), subsection (a)(10)(A)({i)(XXI), or
subsection (a)(10)(C) (but only to the extent such an individual
is considered to not have minimum essential coverage under
section 5000A(f)(1) of the Internal Revenue Code of 1986), or
who are described in subsection (1)(1)(A) and are eligible for
medical assistance only because of subsection (a)(10)(A)(1)IV)
or (a)(10)(A)([1)(IX) and whose eligibility for such assistance is
limited by the State under clause (VII) in the matter following
subsection (a)(10)(G), shall not be treated as enrolled in a Fed-
eral health care program for purposes of this paragraph.

(tt) REQUIREMENTS RELATING TO TRANSITION FROM FAMILIES
FIRST CORONAVIRUS RESPONSE ACT FMAP INCREASE REQUIRE-
MENTS; ENFORCEMENT AND CORRECTIVE ACTION.—
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(1) REPORTING REQUIREMENTS.—For each month occurring
during the period that begins on April 1, 2023, and ends on
June 30, 2024, each State shall submit to the Secretary, on a
timely basis, a report, that the Secretary shall make publicly
available, on the activities of the State relating to eligibility re-
determinations conducted during such period, and which in-
clude, with respect to the month for which the report is sub-
mitted, the following information:

(A) The number of eligibility renewals initiated, bene-
ficiaries renewed on a total and ex parte basis, and indi-
viduals whose coverage for medical assistance, child health
assistance, or pregnancy-related assistance was termi-
nated.

(B) The number of individuals whose coverage for med-
ical assistance, child health assistance, or pregnancy-re-
lated assistance was so terminated for procedural reasons.

(C) Where applicable, the number of individuals who
were enrolled in a State child health plan or waiver in the
form described in paragraph (1) of section 2101(a).

(D) Unless the Administrator of the Centers for Medi-
care & Medicaid Services reports such information on be-
half of the State:

(1) In a State with a Federal or State American
Health Benefit Exchange established under title I of
the Patient Protection and Affordable Care Act in
which the systems used to determine eligibility for as-
sistance under this title or title XXI are not integrated
with the systems used to determine eligibility for cov-
erage under a qualified health plan with advance pay-
ment under section 1412(a) of the Patient Protection
and Affordable Care Act of any premium tax credit al-
lowed under section 36B of the Internal Revenue Code
of 1986—

(I) the number of individuals whose accounts
were received via secure electronic transfer by the
Federal or State American Health Benefit Ex-
change, or a basic health program established
under section 1331 of the Patient Protection and
Affordable Care Act;

(II) the number of individuals identified in sub-
clause (I) who were determined eligible for a
qualified health plan, as defined in section
1301(a)(1) of the Patient Protection and Affordable
Care Act, or (if applicable) the basic health pro-
gream established under section 1331 of such Act;
an

(III) the number of individuals identified in sub-
clause (IT) who made a qualified health plan selec-
tion or were enrolled in a basic health program
plan (if applicable).

(i) In a State with a State American Health Benefit
Exchange established under title I of the Patient Pro-
tection and Affordable Care Act in which the systems
used to determine eligibility for assistance under this
title or title XXI are integrated with the systems used
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to determine eligibility for coverage under a qualified
health plan with advance payment under section
1412(a) of the Patient Protection and Affordable Care
Act of any premium tax credit allowed under section
36B of the Internal Revenue Code of 1986—

(I) the number of individuals who were deter-
mined eligible for a qualified health plan, as de-
fined in section 1301(a)(1) of the Patient Protec-
tion and Affordable Care Act, or (if applicable) the
basic health program established under section
1331 of such Act; and

(IT) the number of individuals identified in sub-
clause (I) who made a qualified health plan selec-
tion or were enrolled in a basic health program
plan (if applicable).

(E) The total call center volume, average wait times, and
average abandonment rate (as determined by the Sec-
retary) for each call center of the State agency responsible
for administering the State plan under this title (or a
waiver of such plan) during such month.

(F) Such other information related to eligibility redeter-
minations and renewals during the period described in
paragraph (1), as identified by the Secretary.

(2) ENFORCEMENT AND CORRECTIVE ACTION.—

(A) IN GENERAL.—For each fiscal quarter that occurs
during the period that begins on July 1, 2023, and ends on
June 30, 2024, if a State does not satisfy the requirements
of paragraph (1), the Federal medical assistance percent-
age determined for the State for the quarter under section
1905(b) shall be reduced by the number of percentage
points (not to exceed 1 percentage point) equal to the prod-
uct of 0.25 percentage points and the number of fiscal
quarters during such period for which the State has failed
to satisfy such requirements.

(B) CORRECTIVE ACTION PLAN; ADDITIONAL AUTHORITY.—

(i) IN GENERAL.—The Secretary may assess a State’s
compliance with all Federal requirements applicable to
eligibility redeterminations and the reporting require-
ments described in paragraph (1), and, if the Secretary
determines that a State did not comply with any such
requirements during the period that begins on April 1,
2023, and ends on June 30, 2024, the Secretary may
require the State to submit and implement a correc-
tive action plan in accordance with clause (ii).

(ii) CORRECTIVE ACTION PLAN.—A State that receives
a written notice from the Secretary that the Secretary
has determined that the State is not in compliance
with a requirement described in clause (i) shall—

(I) not later than 14 days after receiving such
notice, submit a corrective action plan to the Sec-
retary;

(IT) not later than 21 days after the date on
which such corrective action plan is submitted to
the Secretary, receive approval for the plan from
the Secretary; and
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(III) begin implementation of such corrective ac-
tion plan not later than 14 days after such ap-
proval.

(ii1l) EFFECT OF FAILURE TO SUBMIT OR IMPLEMENT A
CORRECTIVE ACTION PLAN.—If a State fails to submit
or implement an approved corrective action plan in ac-
cordance with clause (ii), the Secretary may, in addi-
tion to any reduction applied under subparagraph (A)
to the Federal medical assistance percentage deter-
mined for the State and any other remedy available to
the Secretary for the purpose of carrying out this title,
require the State to suspend making all or some ter-
minations of eligibility for medical assistance from the
State plan under this title (including any waiver of
such plan) that are for procedural reasons until the
State takes appropriate corrective action, as deter-
mined by the Secretary, and may impose a civil money
penalty of not more than $100,000 for each day a
State 1s not in compliance.

* * *k & * * *k

PROVISIONS RELATING TO MANAGED CARE

SEC. 1932. (a) STATE OPTION ToO USE MANAGED CARE.—
(1) USE OF MEDICAID MANAGED CARE ORGANIZATIONS AND PRI-
MARY CARE CASE MANAGERS.—

(A) IN GENERAL.—Subject to the succeeding provisions of
this section, and notwithstanding paragraph (1), (10)(B), or
(23)(A) of section 1902(a), a State—

(i) may require an individual who is eligible for med-
ical assistance under the State plan under this title to
enroll with a managed care entity as a condition of re-
ceiving such assistance (and, with respect to assist-
ance furnished by or under arrangements with such
entity, to receive such assistance through the entity),
if—

(I) the entity and the contract with the State
meet the applicable requirements of this section
and section 1903(m) or section 1905(t), and

(II) the requirements described in the suc-
ceeding paragraphs of this subsection are met;
and

(i) may restrict the number of provider agreements
with managed care entities under the State plan if
such restriction does not substantially impair access to
services.

(B) DEFINITION OF MANAGED CARE ENTITY.—In this sec-
tion, the term “managed care entity” means—

(i) a medicaid managed care organization, as defined
in section 1903(m)(1)(A), that provides or arranges for
services for enrollees under a contract pursuant to sec-
tion 1903(m); and

(i) a primary care case manager, as defined in sec-
tion 1905(t)(2).

(2) SPECIAL RULES.—
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(A) EXEMPTION OF CERTAIN CHILDREN WITH SPECIAL
NEEDS.—A State may not require under paragraph (1) the
enrollment in a managed care entity of an individual
under 19 years of age who—

(i) is eligible for supplemental security income under
title XVI;

(i1) is described in section 501(a)(1)(D);

(iii) is described in section 1902(e)(3);

(iv) is receiving foster care or adoption assistance
under part E of title IV; or

(v) is in foster care or otherwise in an out-of-home
placement.

(B) EXEMPTION OF MEDICARE BENEFICIARIES.—A State
may not require under paragraph (1) the enrollment in a
managed care entity of an individual who is a qualified
medicare beneficiary (as defined in section 1905(p)(1)) or
an individual otherwise eligible for benefits under title
XVIII.

(C) INDIAN ENROLLMENT.—A State may not require
under paragraph (1) the enrollment in a managed care en-
tity of an individual who is an Indian (as defined in section
4(c) of the Indian Health Care Improvement Act of 1976
(25 U.S.C. 1603(c)) unless the entity is one of the following
(and only if such entity is participating under the plan):

(1) The Indian Health Service.

(i1) An Indian health program operated by an Indian
tribe or tribal organization pursuant to a contract,
grant, cooperative agreement, or compact with the In-
dian Health Service pursuant to the Indian Self-Deter-
mination Act (25 U.S.C. 450 et seq.).

(iii) An urban Indian health program operated by an
urban Indian organization pursuant to a grant or con-
tract with the Indian Health Service pursuant to title
V of the Indian Health Care Improvement Act (25
U.S.C. 1601 et seq.).

(3) CHOICE OF COVERAGE.—

(A) IN GENERAL.—A State must permit an individual to
choose a managed care entity from not less than two such
entities that meet the applicable requirements of this sec-
tion, and of section 1903(m) or section 1905(t).

(B) STATE OPTION.—At the option of the State, a State
shall be considered to meet the requirements of subpara-
graph (A) in the case of an individual residing in a rural
area, if the State requires the individual to enroll with a
managed care entity if such entity—

(i) permits the individual to receive such assistance
through not less than two physicians or case managers
(to the extent that at least two physicians or case
managers are available to provide such assistance in
the area), and

(ii) permits the individual to obtain such assistance
from any other provider in appropriate circumstances
(as established by the State under regulations of the
Secretary).
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(C) TREATMENT OF CERTAIN COUNTY-OPERATED HEALTH
INSURING ORGANIZATIONS.—A State shall be considered to
meet the requirement of subparagraph (A) if—

(i) the managed care entity in which the individual
is enrolled is a health-insuring organization which—

(I) first became operational prior to January 1,
1986, or

(IT) is described in section 9517(c)(3) of the Om-
nibus Budget Reconciliation Act of 1985 (as added
by section 4734(2) of the Omnibus Budget Rec-
onciliation Act of 1990), and

(i1) the individual is given a choice between at least
two providers within such entity.

(4) PROCESS FOR ENROLLMENT AND TERMINATION AND
CHANGE OF ENROLLMENT.—As conditions under paragraph
(D(A)—

(A) IN GENERAL.—The State, enrollment broker (if any),
and managed care entity shall permit an individual eligi-
ble for medical assistance under the State plan under this
title who is enrolled with the entity under this title to ter-
minate (or change) such enrollment—

(i) for cause at any time (consistent with section
1903(m)(2)(A)(vi)), and

(ii) without cause—

(I) during the 90-day period beginning on the
date the individual receives notice of such enroll-
ment, and

(IT) at least every 12 months thereafter.

(B) NOTICE OF TERMINATION RIGHTS.—The State shall
provide for notice to each such individual of the oppor-
tunity to terminate (or change) enrollment under such con-
ditions. Such notice shall be provided at least 60 days be-
fore each annual enrollment opportunity described in sub-
paragraph (A)Gi)I).

(C) ENROLLMENT PRIORITIES.—In carrying out paragraph
(1)(A), the State shall establish a method for establishing
enrollment priorities in the case of a managed care entity
that does not have sufficient capacity to enroll all such in-
dividuals seeking enrollment under which individuals al-
ready enrolled with the entity are given priority in con-
tinuing enrollment with the entity.

(D) DEFAULT ENROLLMENT PROCESS.—In carrying out
paragraph (1)(A), the State shall establish a default enroll-
ment process—

(i) under which any such individual who does not
enroll with a managed care entity during the enroll-
ment period specified by the State shall be enrolled by
the State with such an entity which has not been
found to be out of substantial compliance with the ap-
plicable requirements of this section and of section
1903(m) or section 1905(t); and

(ii) that takes into consideration—

(I) maintaining existing provider-individual re-
lationships or relationships with providers that
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have traditionally served beneficiaries under this
title; and

(II) if maintaining such provider relationships is
not possible, the equitable distribution of such in-
dividuals among qualified managed care entities
available to enroll such individuals, consistent
with the enrollment capacities of the entities.

(5) PROVISION OF INFORMATION.—

(A) INFORMATION IN EASILY UNDERSTOOD FORM.—Each
State, enrollment broker, or managed care entity shall pro-
vide all enrollment notices and informational and instruc-
tional materials relating to such an entity under this title
in a manner and form which may be easily understood by
enrollees and potential enrollees of the entity who are eli-
gible for medical assistance under the State plan under
this title.

(B) INFORMATION TO ENROLLEES AND POTENTIAL ENROLL-
EES.—Each managed care entity that is a medicaid man-
aged care organization shall, upon request, make available
to enrollees and potential enrollees in the organization’s
service area information concerning the following:

(i) PrROVIDERS.—The identity, locations, qualifica-
tions, and availability of health care providers that
participate with the organization.

(ii) ENROLLEE RIGHTS AND RESPONSIBILITIES.—The
rights and responsibilities of enrollees.

(iii) GRIEVANCE AND APPEAL PROCEDURES.—The pro-
cedures available to an enrollee and a health care pro-
vider to challenge or appeal the failure of the organi-
zation to cover a service.

(iv) INFORMATION ON COVERED ITEMS AND SERV-
ICES.—All items and services that are available to en-
rollees under the contract between the State and the
organization that are covered either directly or
through a method of referral and prior authorization.
Each managed care entity that is a primary care case
manager shall, upon request, make available to enroll-
ees and potential enrollees in the organization’s serv-
ice area the information described in clause (iii).

(C) COMPARATIVE INFORMATION.—A State that requires
individuals to enroll with managed care entities under
paragraph (1)(A) shall annually (and upon request) pro-
vide, directly or through the managed care entity, to such
individuals a list identifying the managed care entities
that are (or will be) available and information (presented
in a comparative, chart-like form) relating to the following
for each such entity offered:

(i) BENEFITS AND COST-SHARING.—The benefits cov-
ered and cost-sharing imposed by the entity.

(i1) SERVICE AREA.—The service area of the entity.

(ili)) QUALITY AND PERFORMANCE.—To the extent
available, quality and performance indicators for the
benefits under the entity.

(D) INFORMATION ON BENEFITS NOT COVERED UNDER
MANAGED CARE ARRANGEMENT.—A State, directly or
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through managed care entities, shall, on or before an indi-
vidual enrolls with such an entity under this title, inform
the enrollee in a written and prominent manner of any
benefits to which the enrollee may be entitled to under
this title but which are not made available to the enrollee
through the entity. Such information shall include infor-
mation on where and how such enrollees may access bene-
fits not made available to the enrollee through the entity.
(b) BENEFICIARY PROTECTIONS.—

(1) SPECIFICATION OF BENEFITS.—Each contract with a man-
aged care entity under section 1903(m) or under section
1905(t)(3) shall specify the benefits the provision (or arrange-
ment) for which the entity is responsible.

(2) ASSURING COVERAGE TO EMERGENCY SERVICES.—

(A) IN GENERAL.—Each contract with a medicaid man-
aged care organization under section 1903(m) and each
contract with a primary care case manager under section
1905(t)(3) shall require the organization or manager—

(i) to provide coverage for emergency services (as de-
fined in subparagraph (B)) without regard to prior au-
thorization or the emergency care provider’s contrac-
tuz(iil relationship with the organization or manager,
an

(i1) to comply with guidelines established under sec-
tion 1852(d)(2) (respecting coordination of post-sta-
bilization care) in the same manner as such guidelines
apply to Medicare+Choice plans offered under part C
of title XVIIIL.

The requirement under clause (ii) shall first apply 30 days
after the date of promulgation of the guidelines referred to
in such clause.

(B) EMERGENCY SERVICES DEFINED.—In subparagraph
(A)(1), the term “emergency services” means, with respect
to an individual enrolled with an organization, covered in-
patient and outpatient services that—

(i) are furnished by a provider that is qualified to
furnish such services under this title, and

(ii) are needed to evaluate or stabilize an emergency
medical condition (as defined in subparagraph (C)).

(C) EMERGENCY MEDICAL CONDITION DEFINED.—In sub-
paragraph (B)(ii), the term “emergency medical condition”
means a medical condition manifesting itself by acute
symptoms of sufficient severity (including severe pain)
such that a prudent layperson, who possesses an average
knowledge of health and medicine, could reasonably expect
the absence of immediate medical attention to result in—

(i) placing the health of the individual (or, with re-
spect to a pregnant woman, the health of the woman
or her unborn child) in serious jeopardy,

(ii) serious impairment to bodily functions, or

(iii) serious dysfunction of any bodily organ or part.

(D) EMERGENCY SERVICES FURNISHED BY NON-CONTRACT
PROVIDERS.—Any provider of emergency services that does
not have in effect a contract with a Medicaid managed care
entity that establishes payment amounts for services fur-
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nished to a beneficiary enrolled in the entity’s Medicaid
managed care plan must accept as payment in full no more
than the amounts (less any payments for indirect costs of
medical education and direct costs of graduate medical
education) that it could collect if the beneficiary received
medical assistance under this title other than through en-
rollment in such an entity. In a State where rates paid to
hospitals under the State plan are negotiated by contract
and not publicly released, the payment amount applicable
under this subparagraph shall be the average contract rate
that would apply under the State plan for general acute
care hospitals or the average contract rate that would
apply under such plan for tertiary hospitals.

(3) PROTECTION OF ENROLLEE-PROVIDER COMMUNICATIONS.—

(A) IN GENERAL.—Subject to subparagraphs (B) and (C),
under a contract under section 1903(m) a medicaid man-
aged care organization (in relation to an individual en-
rolled under the contract) shall not prohibit or otherwise
restrict a covered health care professional (as defined in
subparagraph (D)) from advising such an individual who is
a patient of the professional about the health status of the
individual or medical care or treatment for the individual’s
condition or disease, regardless of whether benefits for
such care or treatment are provided under the contract, if
the professional is acting within the lawful scope of prac-
tice.

(B) CONSTRUCTION.—Subparagraph (A) shall not be con-
strued as requiring a medicaid managed care organization
to provide, reimburse for, or provide coverage of, a coun-
seling or referral service if the organization—

(i) objects to the provision of such service on moral
or religious grounds; and
(i) in the manner and through the written instru-
mentalities such organization deems appropriate,
makes available information on its policies regarding
such service to prospective enrollees before or during
enrollment and to enrollees within 90 days after the
date that the organization adopts a change in policy
regarding such a counseling or referral service.
Nothing in this subparagraph shall be construed to affect
disclosure requirements under State law or under the Em-
ployee Retirement Income Security Act of 1974.

(C) HEALTH CARE PROFESSIONAL DEFINED.—For purposes
of this paragraph, the term “health care professional”
means a physician (as defined in section 1861(r)) or other
health care professional if coverage for the professional’s
services is provided under the contract referred to in sub-
paragraph (A) for the services of the professional. Such
term includes a podiatrist, optometrist, chiropractor, psy-
chologist, dentist, physician assistant, physical or occupa-
tional therapist and therapy assistant, speech-language
pathologist, audiologist, registered or licensed practical
nurse (including nurse practitioner, clinical nurse spe-
cialist, certified registered nurse anesthetist, and certified
nurse-midwife), licensed certified social worker, registered
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respiratory therapist, and certified respiratory therapy
technician.

(4) GRIEVANCE PROCEDURES.—Each medicaid managed care
organization shall establish an internal grievance procedure
under which an enrollee who is eligible for medical assistance
under the State plan under this title, or a provider on behalf
of such an enrollee, may challenge the denial of coverage of or
payment for such assistance.

(5) DEMONSTRATION OF ADEQUATE CAPACITY AND SERVICES.—
Each medicaid managed care organization shall provide the
State and the Secretary with adequate assurances (in a time
and manner determined by the Secretary) that the organiza-
tion, with respect to a service area, has the capacity to serve
the expected enrollment in such service area, including assur-
ances that the organization—

(A) offers an appropriate range of services and access to
preventive and primary care services for the population ex-
pected to be enrolled in such service area, and

(B) maintains a sufficient number, mix, and geographic
distribution of providers of services.

(6) PROTECTING ENROLLEES AGAINST LIABILITY FOR PAY-
MENT.—Each medicaid managed care organization shall pro-
vide that an individual eligible for medical assistance under
the State plan under this title who is enrolled with the organi-
zation may not be held liable—

(A) for the debts of the organization, in the event of the
organization’s insolvency,

(B) for services provided to the individual—

(i) in the event of the organization failing to receive
payment from the State for such services; or

(i1) in the event of a health care provider with a con-
tractual, referral, or other arrangement with the orga-
nization failing to receive payment from the State or
the organization for such services, or

(C) for payments to a provider that furnishes covered
services under a contractual, referral, or other arrange-
ment with the organization in excess of the amount that
would be owed by the individual if the organization had di-
rectly provided the services.

(7) ANTIDISCRIMINATION.—A medicaid managed care organi-
zation shall not discriminate with respect to participation, re-
imbursement, or indemnification as to any provider who is act-
ing within the scope of the provider’s license or certification
under applicable State law, solely on the basis of such license
or certification. This paragraph shall not be construed to pro-
hibit an organization from including providers only to the ex-
tent necessary to meet the needs of the organization’s enrollees
or from establishing any measure designed to maintain quality
and control costs consistent with the responsibilities of the or-
ganization.

(8) COMPLIANCE WITH CERTAIN MATERNITY AND MENTAL
HEALTH REQUIREMENTS.—Each medicaid managed care organi-
zation shall comply with the requirements of subpart 2 of part
A of title XXVII of the Public Health Service Act insofar as
such requirements apply and are effective with respect to a
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health insurance issuer that offers group health insurance cov-
erage. In applying the previous sentence with respect to re-
quirements under paragraph (8) of section 2726(a) of the Pub-
lic Health Service Act, a Medicaid managed care organization
(or a prepaid inpatient health plan (as defined by the Sec-
retary) or prepaid ambulatory health plan (as defined by the
Secretary) that offers services to enrollees of a Medicaid man-
aged care organization) shall be treated as in compliance with
such requirements if the Medicaid managed care organization
(or prepaid inpatient health plan or prepaid ambulatory health
plan) is in compliance with subpart K of part 438 of title 42,
Code of Federal Regulations, and section 438.3(n) of such title,
or any successor regulation.

(9) PROHIBITION ON USE OF QUALITY-ADJUSTED LIFE YEARS
The provisions of section 1182(e) shall apply to the utilization
of a dollars-per-quality adjusted life year or similar measure
(as described in such section) by a medicaid managed care or-
ganization under this title (or a prepaid inpatient health plan
or prepaid ambulatory health plan, as defined in section 438.2
of title 42, Code of Federal Regulations (or any successor regu-
lation), under a contract with the State) in the same manner as
such provisions apply to the utilization of such a year or meas-
ure by a State under this title.

(c) QUALITY ASSURANCE STANDARDS.—

1) QUALITY ASSESSMENT AND IMPROVEMENT STRATEGY.—

(A) IN GENERAL.—If a State provides for contracts with
medicaid managed care organizations under section
1903(m), the State shall develop and implement a quality
assessment and improvement strategy consistent with this
paragraph. Such strategy shall include the following:

(i) ACCESS STANDARDS.—Standards for access to care
so that covered services are available within reason-
able timeframes and in a manner that ensures con-
tinuity of care and adequate primary care and special-
ized services capacity.

(i1) OTHER MEASURES.—Examination of other aspects
of care and service directly related to the improvement
of quality of care (including grievance procedures and
marketing and information standards).

(iii) MONITORING PROCEDURES.—Procedures for mon-
itoring and evaluating the quality and appropriateness
of care and services to enrollees that reflect the full
spectrum of populations enrolled under the contract
and that includes requirements for provision of quality
assurance data to the State using the data and infor-
mation set that the Secretary has specified for use
under part C of title XVIII or such alternative data as
the Secretary approves, in consultation with the State.

(iv) PERIODIC REVIEW.—Regular, periodic examina-
tions of the scope and content of the strategy.

(B) STANDARDS.—The strategy developed under subpara-
graph (A) shall be consistent with standards that the Sec-
retary first establishes within 1 year after the date of the
enactment of this section. Such standards shall not pre-
empt any State standards that are more stringent than
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such standards. Guidelines relating to quality assurance
that are applied under section 1915(b)(1) shall apply under
this subsection until the effective date of standards for
quality assurance established under this subparagraph.

(C) MONITORING.—The Secretary shall monitor the de-
velopment and implementation of strategies under sub-
paragraph (A).

(D) CONSULTATION.—The Secretary shall conduct activi-
ties under subparagraphs (B) and (C) in consultation with
the States.

(2) EXTERNAL INDEPENDENT REVIEW OF MANAGED CARE AC-
TIVITIES.—

(A) REVIEW OF CONTRACTS.—

(1) IN GENERAL.—Each contract under section
1903(m) with a medicaid managed care organization
shall provide for an annual (as appropriate) external
independent review conducted by a qualified inde-
pendent entity of the quality outcomes and timeliness
of, and access to, the items and services for which the
organization is responsible under the contract. The re-
quirement for such a review shall not apply until after
the date that the Secretary establishes the identifica-
tion method described in clause (ii).

(i1) QUALIFICATIONS OF REVIEWER.—The Secretary,
in consultation with the States, shall establish a meth-
od for the identification of entities that are qualified
to conduct reviews under clause (i).

(iii) USE OF PROTOCOLS.—The Secretary, in coordina-
tion with the National Governors’ Association, shall
contract with an independent quality review organiza-
tion (such as the National Committee for Quality As-
surance) to develop the protocols to be used in exter-
nal independent reviews conducted under this para-
graph on and after January 1, 1999.

(iv) AVAILABILITY OF RESULTS.—The results of each
external independent review conducted under this sub-
paragraph shall be available to participating health
care providers, enrollees, and potential enrollees of the
organization, except that the results may not be made
available in a manner that discloses the identity of
any individual patient.

(B) NONDUPLICATION OF ACCREDITATION.—A State may
provide that, in the case of a medicaid managed care orga-
nization that is accredited by a private independent entity
(such as those described in section 1852(e)(4)) or that has
an external review conducted under section 1852(e)(3), the
external review activities conducted under subparagraph
(A) with respect to the organization shall not be duplica-
tive of review activities conducted as part of the accredita-
tion process or the external review conducted under such
section.

(C) DEEMED COMPLIANCE FOR MEDICARE MANAGED CARE
ORGANIZATIONS.—At the option of a State, the require-
ments of subparagraph (A) shall not apply with respect to
a medicaid managed care organization if the organization
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is an eligible organization with a contract in effect under
section 1876 or a Medicare+Choice organization with a
contract in effect under part C of title XVIII and the orga-
nization has had a contract in effect under section 1903(m)

at least during the previous 2-year period.

(d) PROTECTIONS AGAINST FRAUD AND ABUSE.—
(1) PROHIBITING AFFILIATIONS WITH INDIVIDUALS DEBARRED

BY FEDERAL AGENCIES.—

(A) IN GENERAL.—A managed care entity may not know-
ingly—

(i) have a person described in subparagraph (C) as
a director, officer, partner, or person with beneficial
ownership of more than 5 percent of the entity’s eq-
uity, or

(i1) have an employment, consulting, or other agree-
ment with a person described in such subparagraph
for the provision of items and services that are signifi-
cant and material to the entity’s obligations under its
contract with the State.

(B) EFFECT OF NONCOMPLIANCE.—If a State finds that a
managed care entity is not in compliance with clause (i) or
(ii) of subparagraph (A), the State—

(i) shall notify the Secretary of such noncompliance;

(i) may continue an existing agreement with the en-
tity unless the Secretary (in consultation with the In-
spector General of the Department of Health and
Human Services) directs otherwise; and

(iil)) may not renew or otherwise extend the duration
of an existing agreement with the entity unless the
Secretary (in consultation with the Inspector General
of the Department of Health and Human Services)
provides to the State and to Congress a written state-
ment describing compelling reasons that exist for re-
newing or extending the agreement.

(C) PERSONS DESCRIBED.—A person is described in this
subparagraph if such person—

(i) is debarred, suspended, or otherwise excluded
from participating in procurement activities under the
Federal Acquisition Regulation or from participating
in nonprocurement activities under regulations issued
pursuant to Executive Order No. 12549 or under
guidelines implementing such order; or

(ii) is an affiliate (as defined in such Regulation) of
a person described in clause (i).

(2) RESTRICTIONS ON MARKETING.—

(A) DISTRIBUTION OF MATERIALS.—

(i) IN GENERAL.—A managed care entity, with re-
spect to activities under this title, may not distribute
directly or through any agent or independent con-
tractor marketing materials within any State—

(I) without the prior approval of the State, and
(IT) that contain false or materially misleading
information.
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The requirement of subclause (I) shall not apply with
respect to a State until such date as the Secretary
specifies in consultation with such State.

(ii) CONSULTATION IN REVIEW OF MARKET MATE-
RIALS.—In the process of reviewing and approving
such materials, the State shall provide for consultation
with a medical care advisory committee.

(B) SERVICE MARKET.—A managed care entity shall dis-
tribute marketing materials to the entire service area of
such entity covered under the contract under section
1903(m) or section 1905(t)(3).

(C) PROHIBITION OF TIE-INS.—A managed care entity, or
any agency of such entity, may not seek to influence an in-
dividual’s enrollment with the entity in conjunction with
the sale of any other insurance.

(D) PROHIBITING MARKETING FRAUD.—Each managed
care entity shall comply with such procedures and condi-
tions as the Secretary prescribes in order to ensure that,
before an individual is enrolled with the entity, the indi-
vidual is provided accurate oral and written information
sufficient to make an informed decision whether or not to
enroll.

(E) PROHIBITION OF “COLD-CALL” MARKETING.—Each
managed care entity shall not, directly or indirectly, con-
duct door-to-door, telephonic, or other “cold-call” marketing
of enrollment under this title.

(3) STATE CONFLICT-OF-INTEREST SAFEGUARDS IN MEDICAID
RISK CONTRACTING.—A medicaid managed care organization
may not enter into a contract with any State under section
1903(m) unless the State has in effect conflict-of-interest safe-
guards with respect to officers and employees of the State with
responsibilities relating to contracts with such organizations or
to the default enrollment process described in subsection
(a)(4)(C)(i1) that are at least as effective as the Federal safe-
guards provided under section 27 of the Office of Federal Pro-
curement Policy Act (41 U.S.C. 423), against conflicts of inter-
est that apply with respect to Federal procurement officials
with comparable responsibilities with respect to such contracts.

(4) USE OF UNIQUE PHYSICIAN IDENTIFIER FOR PARTICIPATING
PHYSICIANS.—Each medicaid managed care organization shall
require each physician providing services to enrollees eligible
for medical assistance under the State plan under this title to
have a unique identifier in accordance with the system estab-
lished under section 1173(b).

(5) CONTRACT REQUIREMENT FOR MANAGED CARE ENTITIES.—
With respect to any contract with a managed care entity under
section 1903(m) or 1905(t)(3) (as applicable), no later than July
1, 2018, such contract shall include a provision that providers
of services or persons terminated (as described in section
1902(kk)(8)) from participation under this title, title XVIII, or
title XXI shall be terminated from participating under this title
as a provider in any network of such entity that serves individ-
uals eligible to receive medical assistance under this title.

(6) ENROLLMENT OF PARTICIPATING PROVIDERS.—
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(A) IN GENERAL.—Beginning not later than January 1,
2018, a State shall require that, in order to participate as
a provider in the network of a managed care entity that
provides services to, or orders, prescribes, refers, or cer-
tifies eligibility for services for, individuals who are eligible
for medical assistance under the State plan under this title
(or under a waiver of the plan) and who are enrolled with
the entity, the provider is enrolled consistent with section
1902(kk) with the State agency administering the State
plan under this title. Such enrollment shall include pro-
viding to the State agency the provider’s identifying infor-
mation, including the name, specialty, date of birth, Social
Security number, national provider identifier, Federal tax-
payer identification number, and the State license or cer-
tification number of the provider.

(B) RULE OF CONSTRUCTION.—Nothing in subparagraph
(A) shall be construed as requiring a provider described in
such subparagraph to provide services to individuals who
ar? not enrolled with a managed care entity under this
title.

(e) SANCTIONS FOR NONCOMPLIANCE.—
(1) USE OF INTERMEDIATE SANCTIONS BY THE STATE TO EN-
FORCE REQUIREMENTS.—

(A) IN GENERAL.—A State may not enter into or renew
a contract under section 1903(m) unless the State has es-
tablished intermediate sanctions, which may include any
of the types described in paragraph (2), other than the ter-
mination of a contract with a medicaid managed care orga-
nization, which the State may impose against a medicaid
managed care organization with such a contract, if the or-
ganization—

(i) fails substantially to provide medically necessary
items and services that are required (under law or
under such organization’s contract with the State) to
be provided to an enrollee covered under the contract;

(11) imposes premiums or charges on enrollees in ex-
cesls of the premiums or charges permitted under this
title;

(iii) acts to discriminate among enrollees on the
basis of their health status or requirements for health
care services, including expulsion or refusal to reenroll
an individual, except as permitted by this title, or en-
gaging in any practice that would reasonably be ex-
pected to have the effect of denying or discouraging
enrollment with the organization by eligible individ-
uals whose medical condition or history indicates a
need for substantial future medical services;

(iv) misrepresents or falsifies information that is
furnished—

(I) to the Secretary or the State under this title;
or

(II) to an enrollee, potential enrollee, or a health
care provider under such title; or

(v) fails to comply with the applicable requirements
of section 1903(m)(2)(A)(x).
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The State may also impose such intermediate sanction
against a managed care entity if the State determines that
the entity distributed directly or through any agent or
independent contractor marketing materials in violation of
subsection (d)(2)(A)@)II).

(B) RULE OF CONSTRUCTION.—Clause (i) of subparagraph
(A) shall not apply to the provision of abortion services, ex-
cept that a State may impose a sanction on any medicaid
managed care organization that has a contract to provide
abortion services if the organization does not provide such
services as provided for under the contract.

(2) INTERMEDIATE SANCTIONS.—The sanctions described in
this paragraph are as follows:

(A) Civil money penalties as follows:

(i) Except as provided in clause (ii), (iii), or (iv), not
more than $25,000 for each determination under para-
graph (1)(A).

(11) With respect to a determination under clause
(ii1)) or (iv)(I) of paragraph (1)(A), not more than
$100,000 for each such determination.

(iii) With respect to a determination under para-
graph (1)(A)(ii), double the excess amount charged in
violation of such subsection (and the excess amount
charged shall be deducted from the penalty and re-
turned to the individual concerned).

(iv) Subject to clause (ii), with respect to a deter-
mination under paragraph (1)(A)(iii), $15,000 for each
individual not enrolled as a result of a practice de-
scribed in such subsection.

(B) The appointment of temporary management—

(i) to oversee the operation of the medicaid managed
care organization upon a finding by the State that
there is continued egregious behavior by the organiza-
tion or there is a substantial risk to the health of en-
rollees; or

(i1) to assure the health of the organization’s enroll-
ees, if there is a need for temporary management
while—

(I) there is an orderly termination or reorga-
nization of the organization; or
(IT) improvements are made to remedy the vio-
lations found under paragraph (1),
except that temporary management under this sub-
paragraph may not be terminated until the State has
determined that the medicaid managed care organiza-
tion has the capability to ensure that the violations
shall not recur.

(C) Permitting individuals enrolled with the managed
care entity to terminate enrollment without cause, and no-
tifying such individuals of such right to terminate enroll-
ment.

(D) Suspension or default of all enrollment of individuals
under this title after the date the Secretary or the State
notifies the entity of a determination of a violation of any
requirement of section 1903(m) or this section.
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(E) Suspension of payment to the entity under this title
for individuals enrolled after the date the Secretary or
State notifies the entity of such a determination and until
the Secretary or State is satisfied that the basis for such
determination has been corrected and is not likely to recur.

(3) TREATMENT OF CHRONIC SUBSTANDARD ENTITIES.—In the
case of a medicaid managed care organization which has re-
peatedly failed to meet the requirements of section 1903(m)
and this section, the State shall (regardless of what other sanc-
tions are provided) impose the sanctions described in subpara-
graphs (B) and (C) of paragraph (2).

(4) AUTHORITY TO TERMINATE CONTRACT.—

(A) IN GENERAL.—In the case of a managed care entity
which has failed to meet the requirements of this part or
a contract under section 1903(m) or 1905(t)(3), the State
shall have the authority to terminate such contract with
the entity and to enroll such entity’s enrollees with other
managed care entities (or to permit such enrollees to re-
ceive medical assistance under the State plan under this
title other than through a managed care entity).

(B) AVAILABILITY OF HEARING PRIOR TO TERMINATION OF
CONTRACT.—A State may not terminate a contract with a
managed care entity under subparagraph (A) unless the
entity is provided with a hearing prior to the termination.

(C) NOTICE AND RIGHT TO DISENROLL IN CASES OF TERMI-
NATION HEARING.—A State may—

(i) notify individuals enrolled with a managed care
entity which is the subject of a hearing to terminate
the entity’s contract with the State of the hearing, and

(i1) in the case of such an entity, permit such enroll-
ees to disenroll immediately with the entity without
cause.

(5) OTHER PROTECTIONS FOR MANAGED CARE ENTITIES
AGAINST SANCTIONS IMPOSED BY STATE.—Before imposing any
sanction against a managed care entity other than termination
of the entity’s contract, the State shall provide the entity with
notice and such other due process protections as the State may
provide, except that a State may not provide a managed care
entity with a pre-termination hearing before imposing the
sanction described in paragraph (2)(B).

(f) TIMELINESS OF PAYMENT; ADEQUACY OF PAYMENT FOR PRI-
MARY CARE SERVICES.—A contract under section 1903(m) with a
medicaid managed care organization shall provide that the organi-
zation shall make payment to health care providers for items and
services which are subject to the contract and that are furnished
to individuals eligible for medical assistance under the State plan
under this title who are enrolled with the organization on a timely
basis consistent with the claims payment procedures described in
section 1902(a)(37)(A), unless the health care provider and the or-
ganization agree to an alternate payment schedule and, in the case
of primary care services described in section 1902(a)(13)(C), con-
sistent with the minimum payment rates specified in such section
(regardless of the manner in which such payments are made, in-
cluding in the form of capitation or partial capitation).
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(g) IDENTIFICATION OF PATIENTS FOR PURPOSES OF MAKING DSH
PAYMENTS.—Each contract with a managed care entity under sec-
tion 1903(m) or under section 1905(t)(3) shall require the entity ei-
ther—

(1) to report to the State information necessary to determine
the hospital services provided under the contract (and the iden-
tity of hospitals providing such services) for purposes of apply-
ing sections 1886(d)(5)(F) and 1923; or

(2) to include a sponsorship code in the identification card
issued to individuals covered under this title in order that a
hospital may identify a patient as being entitled to benefits
under this title.

(h) SPECIAL RULES WITH RESPECT TO INDIAN ENROLLEES, INDIAN
HEALTH CARE PROVIDERS, AND INDIAN MANAGED CARE ENTITIES.—

(1) ENROLLEE OPTION TO SELECT AN INDIAN HEALTH CARE
PROVIDER AS PRIMARY CARE PROVIDER.—In the case of a non-In-
dian Medicaid managed care entity that—

(A) has an Indian enrolled with the entity; and

(B) has an Indian health care provider that is partici-
pating as a primary care provider within the network of
the entity,

insofar as the Indian is otherwise eligible to receive services
from such Indian health care provider and the Indian health
care provider has the capacity to provide primary care services
to such Indian, the contract with the entity under section
1903(m) or under section 1905(t)(3) shall require, as a condi-
tion of receiving payment under such contract, that the Indian
shall be allowed to choose such Indian health care provider as
the Indian’s primary care provider under the entity.

(2) ASSURANCE OF PAYMENT TO INDIAN HEALTH CARE PRO-
VIDERS FOR PROVISION OF COVERED SERVICES.—Each contract
with a managed care entity under section 1903(m) or under
section 1905(t)(3) shall require any such entity, as a condition
of receiving payment under such contract, to satisfy the fol-
lowing requirements:

(A) DEMONSTRATION OF ACCESS TO INDIAN HEALTH CARE
PROVIDERS AND APPLICATION OF ALTERNATIVE PAYMENT AR-
RANGEMENTS.—Subject to subparagraph (C), to—

(i) demonstrate that the number of Indian health
care providers that are participating providers with re-
spect to such entity are sufficient to ensure timely ac-
cess to covered Medicaid managed care services for
those Indian enrollees who are eligible to receive serv-
ices from such providers; and

(i) agree to pay Indian health care providers,
whether such providers are participating or non-
participating providers with respect to the entity, for
covered Medicaid managed care services provided to
those Indian enrollees who are eligible to receive serv-
ices from such providers at a rate equal to the rate ne-
gotiated between such entity and the provider involved
or, if such a rate has not been negotiated, at a rate
that is not less than the level and amount of payment
which the entity would make for the services if the
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services were furnished by a participating provider
which is not an Indian health care provider.
The Secretary shall establish procedures for applying the
requirements of clause (i) in States where there are no or
few Indian health providers.

(B) PROMPT PAYMENT.—To agree to make prompt pay-
ment (consistent with rule for prompt payment of pro-
viders under section 1932(f)) to Indian health care pro-
viders that are participating providers with respect to such
entity or, in the case of an entity to which subparagraph
(A)11) or (C) applies, that the entity is required to pay in
accordance with that subparagraph.

(C) APPLICATION OF SPECIAL PAYMENT REQUIREMENTS
FOR FEDERALLY-QUALIFIED HEALTH CENTERS AND FOR SERV-
ICES PROVIDED BY CERTAIN INDIAN HEALTH CARE PRO-
VIDERS.—

(1) FEDERALLY-QUALIFIED HEALTH CENTERS.—

(I) MANAGED CARE ENTITY PAYMENT REQUIRE-
MENT.—To agree to pay any Indian health care
provider that is a federally-qualified health center
under this title but not a participating provider
with respect to the entity, for the provision of cov-
ered Medicaid managed care services by such pro-
vider to an Indian enrollee of the entity at a rate
equal to the amount of payment that the entity
would pay a federally-qualified health center that
is a participating provider with respect to the en-
tity but is not an Indian health care provider for
such services.

(IT) CONTINUED APPLICATION OF STATE REQUIRE-
MENT TO MAKE SUPPLEMENTAL PAYMENT.—Nothing
in subclause (I) or subparagraph (A) or (B) shall
be construed as waiving the application of section
1902(bb)(5) regarding the State plan requirement
to make any supplemental payment due under
such section to a federally-qualified health center
for services furnished by such center to an en-
rollee of a managed care entity (regardless of
whether the federally-qualified health center is or
is not a participating provider with the entity).

(ii)) PAYMENT RATE FOR SERVICES PROVIDED BY CER-
TAIN INDIAN HEALTH CARE PROVIDERS.—If the amount
paid by a managed care entity to an Indian health
care provider that is not a federally-qualified health
center for services provided by the provider to an In-
dian enrollee with the managed care entity is less
than the rate that applies to the provision of such
services by the provider under the State plan, the plan
shall provide for payment to the Indian health care
provider, whether the provider is a participating or
nonparticipating provider with respect to the entity, of
the difference between such applicable rate and the
amount paid by the managed care entity to the pro-
vider for such services.
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(D) CoNSTRUCTION.—Nothing in this paragraph shall be
construed as waiving the application of section
1902(a)(30)(A) (relating to application of standards to as-
sure that payments are consistent with efficiency, econ-
omy, and quality of care).

(3) SPECIAL RULE FOR ENROLLMENT FOR INDIAN MANAGED
CARE ENTITIES.—Regarding the application of a Medicaid man-
aged care program to Indian Medicaid managed care entities,
an Indian Medicaid managed care entity may restrict enroll-
ment under such program to Indians in the same manner as
Indian Health Programs may restrict the delivery of services
to Indians.

(4) DEFINITIONS.—For purposes of this subsection:

(A) INDIAN HEALTH CARE PROVIDER.—The term “Indian
health care provider” means an Indian Health Program or
an Urban Indian Organization.

(B) INDIAN MEDICAID MANAGED CARE ENTITY.—The term
“Indian Medicaid managed care entity” means a managed
care entity that is controlled (within the meaning of the
last sentence of section 1903(m)(1)(C)) by the Indian
Health Service, a Tribe, Tribal Organization, or Urban In-
dian Organization, or a consortium, which may be com-
posed of 1 or more Tribes, Tribal Organizations, or Urban
Indian Organizations, and which also may include the
Service.

(C) NON-INDIAN MEDICAID MANAGED CARE ENTITY.—The
term “non-Indian Medicaid managed care entity” means a
managed care entity that is not an Indian Medicaid man-
aged care entity.

(D) COVERED MEDICAID MANAGED CARE SERVICES.—The
term “covered Medicaid managed care services” means,
with respect to an individual enrolled with a managed care
entity, items and services for which benefits are available
with respect to the individual under the contract between
the entity and the State involved.

(E) MEDICAID MANAGED CARE PROGRAM.—The term
“Medicaid managed care program” means a program under
sections 1903(m), 1905(t), and 1932 and includes a man-
aged care program operating under a waiver under section
1915(b) or 1115 or otherwise.

(1) DrRUG UTILIZATION REVIEW ACTIVITIES AND REQUIREMENTS.—
Beginning not later than October 1, 2019, each contract under a
State plan with a managed care entity (other than a primary care
case manager) under section 1903(m) shall provide that the entity
is in compliance with the applicable provisions of section 438.3(s)(2)
of title 42, Code of Federal Regulations, section 483.3(s)(4)) of such
title, and section 483.3(s)(5) of such title, as such provisions were
in effect on March 31, 2018.

TITLE XXI—STATE CHILDREN’S HEALTH INSURANCE

PROGRAM

% * & * * *k
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SEC. 2102. GENERAL CONTENTS OF STATE CHILD HEALTH PLAN; ELI-
GIBILITY; OUTREACH.

(a) GENERAL BACKGROUND AND DESCRIPTION.—A State child
health plan shall include a description, consistent with the require-
ments of this title, of—

(1) the extent to which, and manner in which, children in the
State, including targeted low-income children and other classes
of children classified by income and other relevant factors, cur-
rently have creditable health coverage (as defined in section
2110(c)(2));

(2) current State efforts to provide or obtain creditable
health coverage for uncovered children, including the steps the
State is taking to identify and enroll all uncovered children
who are eligible to participate in public health insurance pro-
grams and health insurance programs that involve public-pri-
vate partnerships;

(3) how the plan is designed to be coordinated with such ef-
forts to increase coverage of children under creditable health
coverage;

(4) the child health assistance provided under the plan for
targeted low-income children, including the proposed methods
of delivery, and utilization control systems;

(5) eligibility standards consistent with subsection (b);

(6) outreach activities consistent with subsection (c); and

(7) methods (including monitoring) used—

(A) to assure the quality and appropriateness of care,
particularly with respect to well-baby care, well-child care,
and immunizations provided under the plan;

(B) to assure access to covered services, including emer-
gency services and services described in paragraphs (5)
and (6) of section 2103(c); and

(C) to ensure that the State agency involved is in compli-
ance with subparagraphs (A), (B), and (C) of section
1128K(b)(2).

(b) GENERAL DESCRIPTION OF ELIGIBILITY STANDARDS AND METH-
ODOLOGY.—

(1) ELIGIBILITY STANDARDS.—

(A) IN GENERAL.—The plan shall include a description of
the standards used to determine the eligibility of targeted
low-income children for child health assistance under the
plan. Such standards may include (to the extent consistent
with this title) those relating to the geographic areas to be
served by the plan, age, income and resources (including
any standards relating to spenddowns and disposition of
resources), residency, disability status (so long as any
standard relating to such status does not restrict eligi-
bility), access to or coverage under other health coverage,
and duration of eligibility. Such standards may not dis-
criminate on the basis of diagnosis.

(B) LIMITATIONS ON ELIGIBILITY STANDARDS.—Such eligi-
bility standards—

(i) shall, within any defined group of covered tar-
geted low-income children, not cover such children
with higher family income without covering children
with a lower family income;
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(i) may not deny eligibility based on a child having
a preexisting medical condition;

(iii) may not apply a waiting period (including a
waiting period to carry out paragraph (3)(C)) in the
case of a targeted low-income pregnant woman pro-
vided pregnancy-related assistance under section 2112;

(iv) at State option, may not apply a waiting period
in the case of a child provided dental-only supple-
mental coverage under section 2110(b)(5); and

(v) shall, beginning January 1, 2014, use modified
adjusted gross income and household income (as de-
fined in section 36B(d)(2) of the Internal Revenue
Code of 1986) to determine eligibility for child health
assistance under the State child health plan or under
any waiver of such plan and for any other purpose ap-
plicable under the plan or waiver for which a deter-
mination of income is required, including with respect
to the imposition of premiums and cost-sharing, con-
sistent with section 1902(e)(14).

(2) METHODOLOGY.—The plan shall include a description of
methods of establishing and continuing eligibility and enroll-
ment.

(3) ELIGIBILITY SCREENING; COORDINATION WITH OTHER
HEALTH COVERAGE PROGRAMS.—The plan shall include a de-
scription of procedures to be used to ensure—

(A) through both intake and followup screening, that
only targeted low-income children are furnished child
health assistance under the State child health plan;

(B) that children found through the screening to be eligi-
ble for medical assistance under the State medicaid plan
u{lder title XIX are enrolled for such assistance under such
plan;

(C) that the insurance provided under the State child
health plan does not substitute for coverage under group
health plans;

(D) the provision of child health assistance to targeted
low-income children in the State who are Indians (as de-
fined in section 4(c) of the Indian Health Care Improve-
ment Act, 25 U.S.C. 1603(c)); and

(E) coordination with other public and private programs
providing creditable coverage for low-income children.

(4) REDUCTION OF ADMINISTRATIVE BARRIERS TO ENROLL-
MENT.—

(A) IN GENERAL.—Subject to subparagraph (B), the plan
shall include a description of the procedures used to reduce
administrative barriers to the enrollment of children and
pregnant women who are eligible for medical assistance
under title XIX or for child health assistance or health
benefits coverage under this title. Such procedures shall be
established and revised as often as the State determines
appropriate to take into account the most recent informa-
tion available to the State identifying such barriers.

(B) DEEMED COMPLIANCE IF JOINT APPLICATION AND RE-
NEWAL PROCESS THAT PERMITS APPLICATION OTHER THAN IN
PERSON.—A State shall be deemed to comply with subpara-
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graph (A) if the State’s application and renewal forms and
supplemental forms (if any) and information verification
process is the same for purposes of establishing and re-
newing eligibility for children and pregnant women for
medical assistance under title XIX and child health assist-
ance under this title, and such process does not require an
application to be made in person or a face-to-face inter-
view.

(5) NONENTITLEMENT.—Nothing in this title shall be con-
strued as providing an individual with an entitlement to child
health assistance under a State child health plan.

(c) OUTREACH AND COORDINATION.—A State child health plan
shall include a description of the procedures to be used by the
State to accomplish the following:

(1) OUTREACH.—Outreach (through community health work-
ers and others) to families of children likely to be eligible for
child health assistance under the plan or under other public or
private health coverage programs to inform these families of
the availability of, and to assist them in enrolling their chil-
dren in, such a program.

(2) COORDINATION WITH OTHER HEALTH INSURANCE PRO-
GRAMS.—Coordination of the administration of the State pro-
gram under this title with other public and private health in-
surance programs.

(3) PREMIUM ASSISTANCE SUBSIDIES.—In the case of a State
that provides for premium assistance subsidies under the State
child health plan in accordance with paragraph (2)(B), (3), or
(10) of section 2105(c), or a waiver approved under section
1115, outreach, education, and enrollment assistance for fami-
lies of children likely to be eligible for such subsidies, to inform
such families of the availability of, and to assist them in enroll-
ing their children in, such subsidies, and for employers likely
to provide coverage that is eligible for such subsidies, including
the specific, significant resources the State intends to apply to
educate employers about the availability of premium assistance
subsidies under the State child health plan.

(d) TREATMENT OF CHILDREN WHO ARE INMATES OF A PUBLIC IN-
STITUTION.—

h(1) IN GENERAL.—The State child health plan shall provide
that—

(A) the State shall not terminate eligibility for child
health assistance under the State child health plan for a
targeted low-income child because the child is an inmate
of a public institution, but may suspend coverage during
the period the child is such an inmate;

(B) in the case of a targeted low-income child who was
determined eligible for child health assistance under the
State child health plan (or waiver of such plan) imme-
diately before becoming an inmate of a public institution,
the State shall, prior to the child’s release from such public
institution, conduct a redetermination of eligibility for
such child with respect to such child health assistance
(without requiring a new application from the child) and,
if the State determines pursuant to such redetermination
that the child continues to meet the eligibility require-
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ments for such child health assistance, the State shall re-
store coverage for such child health assistance to such
chiéd upon the child’s release from such public institution;
an

(C) in the case of a targeted low-income child who is de-
termined eligible for child health assistance while an in-
mate of a public institution (subject to the exception to the
exclusion of children who are inmates of a public institu-
tion described in section 2110(b)(7)), the State shall proc-
ess any application for child health assistance submitted
by, or on behalf of, the child such that the State makes a
determination of eligibility for the child with respect to
child health assistance upon release of the child from the
public institution.

(2) REQUIRED COVERAGE OF SCREENINGS, DIAGNOSTIC SERV-
ICES, REFERRALS, AND CASE MANAGEMENT FOR CERTAIN INMATES
PRE-RELEASE.—A State child health plan shall provide that, in
the case of a targeted low-income child who is within 30 days
of the date on which such child is scheduled to be released
from a public institution following adjudication, the State shall
have in place a plan for providing, and shall provide in accord-
ance with such plan, screenings, diagnostic services, referrals,
and case management services otherwise covered under the
State child health plan (or waiver of such plan) in the same
manner as described in section 1902(a)(84)(D).

(e) PROHIBITION ON THE USE OF QUALITY-ADJUSTED LIFE YEARS
AND SIMILAR MEASURES.—A State child health plan shall provide
for compliance with the requirements of section 1182(e) (relating to
prohibiting the use of certain measures in coverage determinations,
reimbursement, and incentive programs).

* * k & * * k



MINORITY VIEWS

H.R. 485, the Protecting Health Care for All Patients Act of
2023, would prohibit the use of the value measurement Quality Ad-
justed Life Years (QALYs) and similar measures in coverage and
payment determinations under all Federal health care programs.
Given concerns that the use of the QALY measurement does not
assign an equal value to each life for the purposes of determining
the relative value of a health care treatment or prescription drug,
the use of this measurement, and similar measures, has been pro-
hibited for the purposes of determining coverage, reimbursement,
or incentive programs under title XVIII of the Social Security Act.!
As a result, the Medicare program does not utilize the QALY meas-
urement under current law.

In addition, the Inflation Reduction Act, which was enacted on
August 16, 2022 and provides the Secretary of Health and Human
Services (HHS) with the authority to negotiate the price for certain
prescription drugs under Medicare, requires that for the purposes
of negotiation “the Secretary shall not use evidence from compara-
tive clinical effectiveness research in a manner that treats extend-
ing the life of an elderly, disabled, or terminally ill individual as
of lower value than extending the life of an individual who is
younger, non-disabled, or not terminally ill.” 2

The prohibition on the use of the QALY measurement in current
law reflects the concern that the measure places a lower value on
treatments which extend the lives of people with chronic illnesses
and disabilities, and the elderly. However, the legislation, as
amended, could incorrectly be construed in such a way to create a
chilling effect on Federal health programs’ ability to utilize other
value measures that are not discriminatory that are intended to
evaluate the effectiveness of health care treatments and prescrip-
tion drugs and lower costs for the Federal government and for the
American people.

During the markup of H.R. 485, the Committee considered an
amendment that would prohibit the use of the QALY measure-
ment, while emphasizing that the Federal government and states
can continue to utilize measures that “values each year of extended
life equally, irrespective of whether the individual is elderly, dis-
abled, or terminally ill.” This amendment would have reiterated
that such measures are nondiscriminatory and encouraged federal
healthcare programs to utilize nondiscriminatory measures like
these for the purposes of determining value under Federal health
programs.

Unfortunately, this amendment to the underlying bill was not
agreed to. It is imperative that the Federal government effectively

142 U.S.C. 1320e—1(e)
2P.L. 117-169.

(138)
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determine the value of health care treatments and prescription
drugs in order to ensure Federal health programs are good stew-
ards of taxpayer dollars and are paying for effective treatments and
cures based on demonstrated value. For these reasons, I oppose
H.R. 485.

FRANK PALLONE, Jr.,
Ranking Member.
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