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were fa-st settling on forty-acre lots, upon which substantial houses 
have been built. The sanitary condition of the tribe is excellent, and 
the births far exceed the deaths. I mention the last fact because the 
surest evidence of disease and tribal deca.y is the absence of children. 

What I have said of this agency is true of every other agency in 
the Territory-of the Catholic agencies, of the Presbyterian and Con
gregational agencies. 

Now, sir, these Indians are already self-sustaining, and under the 
benign influence of these Christian agents are fast adopting the modes 
of ci viii zed life and are moving slowly but surely up to a higher pbne 
of civilization. · 

The chancre proposed in this bill will check if it does not entirely 
nrre t this good work. I am not left to conjecture and speculation 
as to the correctness of this declaration. This cpange has be on tried 
before and abandoned, because it was a cold and cheerless negation 
and was without beneficial results. FathAr.Wilbur and all of those 
Christian acrents were removed in A. D. 1871, and military officers 
snbstituted ~for them. The result is shown in a marked manner on 
this Yakama re e-rvation. The Indians abandoned their homes on the 
reservation, let their houses, shops, and mills go to decay, left their 
farm untilled, and drove their stock to the plains and mountains, 
and they did not return until Father Wilbur was restored. 

The lo~s to the Indians was heavy. Their horses and cattle were 
slnugbtered for food, the work of civilization entirely arrested, 
Ruspicion and mistrust of the whites took the place of a confiding 
trnst in their agent, and for a time there was danger of another In
dinn war. When Father Wilbur was restored the Indians came in 
from the plains and mountains with the remnant of their stock and 
settled down upon the reservation again. From that time to the 
11resent they have been making rapid advancement in civilized life; 
have fenced'lands, built houses, plowed and sowed fields, established 
and sustained churches and schools, and now enjoy a large degree of 
material prosperity. , 

A wonl or two for pioneers and border-men, and I am done. I know 
that there is a popn1'1r belief that there is a. settled hostility on the 
part of the pioneer toward the Indian-that he values the Indian only 
for his scalp ; but, sir, this is a· great mistake. Every consideration 
of protection and safety to himself, his •family, and his property 
prompts Lim to live on friendly terms with the India.;~s. He. kn?ws 
tile Indian's mode of warfare, he knows that the lnd1an recogmzes 
no non-combatants, but that he slays alike women and children as 
well as men. Under these circumstances it would be madness for 

, Lim to provoke a contest tha.t would imperil the lives of his wife and 
little ones and consign his property to the fia.mes. Whenever Indian 
wars have sprung from the wl'Ongful acts of white men those acts 
were not perpetrated by pioneers, but by the parasites of civilization 
coming in their wake. They were the individual a~ts of bad men 
resented l.ly the Indians on their principles of justice, which were 
satisfied not by the punishment of the offender, but upon some other 
white man. But, sir, most Indian wars sprang from no indivjdual act 
of injustice perpetrated by the whites, but were· the result of matured 
plans among the Indians to check the encroachment of the whites 
into what they deemed their country, and to preserve to themselves 
the domain of their fathers . 

. M.r. SCALES. I move the committee rise. . 
The motion wa.s agreed to. 
The committee accordingly rose; and Mr. SAYLER having taken the 

chair as Speaker pro te~nporE, Mr. SPRINGER reported that the Com
mittee of the Whole on the st.ate of the Union had, according to order, 
had under consideration the special order, a l.lill (H. R. No. 2677) to 
tmnsfer the Office of Indian Affairs from the Interior to -fhe War De
partment, and had come to no resolution thereon. 

ORDER OF BUSINESS. 

Mr. VANCE, of Ohio. I '!ish to .ask the 9hair ":bet her the order 
made this afternoon precludes the rntroductwn of bills' 

The SPEAKER p1·o tempore. The understanding of the Chair at the 
time the recess was taken was that no other 'business would be trans
acted this evening than the Indian bill, and be will so rule. 

Mr. ·vANCE, of Ohio. I ask unanimous consent to introduce a bill 
for reference . 

.Mr. COX. I do not like to interfere with the gentleman, but we 
must abide by the understanding of the House before the recess was 
taken. . 

The SPEAKER pro tempore. The Chair will rule that no other busi
ness can be transacted to-night. 

Mr. RANDALL. Such was the understanding. Although it may 
not be a matter of record; nevertheless that was the agreement, that 
no other business should be transacted this evening. Therefore I 
think we ought not to put ourselves in any posit~on which is open to 
criticism. 

:Mr. LORD. I rise to make a privileged report from the managers 
of the impeachment. 

Mr. RANDALL. I think I must object for the reason I have stated. 
The SPEAKER pro tempore. The Chair must refuse, under the un

derstanding as to the order of business for this evening, to entertain 
any other business than the bill for the tra.nsfer of the Indian Bureau. 

Mr. COX. I understand from the reporter that before the recess 
the question was asked, and it was distinctly settled that no other 
business was to be transacted this evening. 

The SPEAKER prQ tempore. That is the understanding of the 
Chair. 

And then, on motion of Mr. RCALES, (at nineo'clock and fifty min-
utes p. m.,) the House adjourned. 4 

PETITIONS, ETC. 

The following memorials, petitions, and other papers were pre
sented at the Clerk's desk under the rule, and referred as stated: 

By Mr. G. A. BAGLEY: The petition of Mrs. Mary Danahay, for a 
pension, to the Committee on Invalid Pensions. 

By Mr. BELL: The memorial. of H. P. Rolfe, relating to an appro
priation for expenses incurred and for services rendered in the matter 
of the extradition of William Johnson, to the Committee on Appro
priations. 

By Mr. DAVY: The petition of S. P. Pitts, for compensation for a 
quantity of salt destroyed by British forces at Oswego, in May, 1814, 
to the Committee of Claims. 

By Mr. HENDERSON: The petition of J. H. Paddleford and 72 
other citizens of Cleveland, Dlinois, for the repeal of the resumption 
act, to the Committee on Banking and Cturency. · 

Also, the petition of S.M. Brown and 351 other citizens of Geneseo, 
Illinois, for the repeal of the resumption 'act, to t.he same ocmmittec. 

By l\fr. HEWITT, of New York: Memorial of the Society of 
Friends, on behalf of the Indians, to the Committee on Indian Affairs. 

By Mr. HOOKER: The petition of 2,967 citizens of l\lissi ippi, for 
the refunding of the cotton tax paid by them in the years 1865, 1866, 
1867, and 18&:!, to the Committee of Wa~s and Means. 

By Mr. HOPKINS: The petition of Citizens of Pittsburgh, for the 
regulation of commerce and to prevent discriminations by common 
carriers, to the Committee on Commerce. 

By Mr .. HUNTON: The petition of P. H. Hooff, for compensation 
for property taken by and furnished to United Stn.tes troops, to the 
Committee on War Claims. . 

By Mr. JACOBS: Papers relating: to the establishment of a post
route from Snohomish to Falls City, Washington Territory, to the 
Committee on the Post-Office and Post-Roads. 

By Mr. LEAVENWORTH: The petition of Mrs. Charles 0. Roundy 
and 250 other 1'1dies and gentlemen of Cayuga County, Ne)VYork, for 
the appointment of a collll1lission of inq niry concerning the alcoholic 
liquor traffic, to the Committee of Ways and Means. 

By Mr. MAGOON: The petition of Allen R. Law and 38 other citi
zens o~ La Fayette County, Wisconsin, that the present duty on flax
seed and linseed-oil be maintained, to the Committee of Ways and 
Means. 

By Mr. MAISH: Memorial of John A. Rea, for the return to him 
of certain taxes paid to the Government, to the Committee of Claims. 

By Mr. ROBERTS: The petition of R. L. Thomas and 70 others, 
citizens of Cecil County, Maryland, for an appropriation for the im
provement of the Northeast River, and remonstrating against any 
suggestion that the opening of navigation can do any one harm, auq 
representing that the promotion of commerce will benefit all, to the 
Committee on Commerce. 

By Mr. TUFTS: The petition of dealers and manufacturers of en
velopes at Davenport, Iowa, relative to the manufacture of envelopes, 
post.a.l cards, &c., by the Government, to the Committee on the Post
Office and Post-Roads. 

By Mr. VANCE, of North CaroliJ?a: Papers relatin~ to· the petition 
of Mrs. Kate L. Usher for a pensiOn, to the Committe~ on Invalid 
Pensions. 

By Mr. WHITTHORNE: Memorial of J. H. Sims, for compensation 
for property taken by United States troops, to the Committee on War 
Claims. 

By Mr . .A. S. WILLIAMS: The petition of citizens of Detroit, :Michi
gan, importers and dealers in crockery, china, and glass ware, that a 
uniform rate of duty of 30 per cent. be levied upon these articles, ex
clusive of packages, inland freight, shipping charges, and commis-
ions, to the Committee of Wa.ys aud Means. 

By Mr. YOUNG: Tho petition of Mary .M:el\Iannamon, for the recon
sideration of her claim filed before the southern claims commission 
and rejected, to the Committee on War Claims. 

IN .SENATE. 
WEDNESDAY, April19, 1876; 

Prayer by the Chaplain, Rev. BYRON SUNDERLAND, D. D. 
'fhe Journal of yesterday's proceedings was read and approved. 

SALARY OF THE P.&ESIDENT-VETO MESSAGE. 

The PRESIDENT pro tempore laid before the Senate the following 
message from the President of the United States: 
To the Senate of the United Statu: 

Herewith I return Senate bill No. 172, entitled "An act fixing the salary of the 
President of the United States." without my approval 
• I am constrained to this coUI'8e from a sense of duty to my successors in office, 1o 
myself., and to what is due to the di_gnity of the position of Chief Magistrate of ll 
nation of more than forty millions of people. 
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When thesalaryofthePresident of the United States pursuant to the Constitution 

was fixedat$25,000 per annum wewerea.nationof but three millions of people, poor 
from a long and exhaustive war, without commerce or manufactmies; with but few 
wants and those cheaply supplied. The salary must then have been deemed small 
for the responsibilities and dignity of the position, but justifiably so from the im
poverished condition of the Treasury and the simplicity 1t was desired to cultivate 
ln the Republic. 

The salary of Congressmen under the Constitution was first fixed at $6 per day 
for the time actually in seaaion-an average of about one hundred and twenty days 
to each session-or $720 per year, or less than one-thirtieth of the salary of the 
President. 

Con2:ress have le~islated upon their own salaries from time to time since, until 
finally-it reached $5,000 per annum, or one-fifth that of the President before the 
salary of the latter was increased. 

No one having a knowledge of the cost of living at the national capital will con
tend that the present salary of Congressmen is too high, unless it i.s the i!ltention 
to make the office one entirely of honor, wh6n the salary should be abolished-a 
proposition repugnant to our republican ideas and institut.ions. 

I do not bche\""e the citizens of this Republic desire their pu blio servants to serve 
them without a fair compensation for their services. Twenty-five thousand dollars 
does not defra.y the expenses of the Executive for one year, or has not in my ex
perience. It is not now one-fifth in value what it was ~t the time of the adoption 
of the Constif,ution in supplying demands and wants. 

Having :IJO personal interest in this matter, I ha.\""e felt myself free to return this 
bill to tile House in which it originated with my objections, believing that in doing 
so I meet t.he wishes and judgment of the gr·eat majority of those who indirectly 
pay all the salaries and other expenses of Government. 

U.S. GRANT. 
EXECUTIVE MANSION, April 18, 1876. 

The PRESIDENT pro tempore. The question is, Shall the bill p388, 
the objections of the President of the United States to the contrary 
notwithstanding f 

Mr. CLAYTON. I move that the messa.~e be printed, and that the 
bill and message be referred to the Comm1ttee on Civil Service and 
Retrenchment. 

The motion was agTeed to. 
PETITIONS AND MEMORIALS. 

Mr. KEY presented the petition of John L. Divine and the repre
sentatives of the estate of William E. Kennedy, who in the life-time 
of the latter were mail contractors on the route from Jacksonville, 
Alabama, to Chattapooga, Tennessee, praying that they may be re
munerated for losses sustained and time and labor bestowed in carry
ing the mail on that route from December 1, 1858, to the 30th of June, 
1862; which waa referred to the Committee on Post-Offices and Post
Roads. 

Mr. CONOVER presented a petition of the common council of the 
dty of Saint Augustine, Florida, praying the Government to donate 
a certain lot of land to the city of Saint Augustine for the public 
uses of that city; which was referred to the Committee on Pnblic 
Lands. . • 

Mr. DA VfS. Mr. President, I desire to present for the consider
ation of the Senate a petition of anum ber of citizens of Martins burgh, 
West Virginia, asking the intervention of the Government in behalf 
of Edward O'.Meagher Condon, now confined in prison in England 
for some alleged political offense. The petition is numerously signed 
by a number of the best citizens of our State. 

If the facts set forth in the petition are correctly understood by the 
pf\titioners and myself in relation .to the trial and imprisonment of 
this citizen of the United States, then there should be some prompt 
action taken by the Government for his relief. It is at least due to 
the prisoner and the large nulll ber of people who are appealing to the 
Government in . his behalf that all the facts in the case should be 
promptly inquired into and some immediate steps taken for his relief, 

I move that the petition be referred to the Committee on Foreign 
Relations. 

·The motion was agreed to. 
Mr. STEVENSON presented the petition of D. W. Claywell, late a 

sutler in the Fifth Kentucky Cavalry Volunteers, praying compensa
tion for certain private property tnrned over to military officers and 
used by the United Sta~ Government; which was referred to the 
Committee on Military Affairs. 

He also presented the petition of James Haggard, administrator 
of the ~state of Jesse K. Shaw, decea...qed, praying compensation for 
one horse owned by Shaw at the time of his death and retained in 
the serviSJO of the United States; which was referred to the Commit
tee on Military Affairs. 

He also presente<l the petition of James Haggard, administrator of 
Jesse M. Carter, deceased, late captain of Company I, First Regiment 
Kentucky Volunteer Cavalry, praying pay for two horses owned by 
Ca.rter at the time of his death and retained in the service of the 
United States Government; which was referred to the Committee on 
Military Affairs. · 

Mr. HOWE. I present the petition of certain persons who repre
sent themselves to be members of the Menomonee tribe of Indians, of . 
Wisconsin, not residing on the reservation set ·apart for the tribe, 
praying for the passage of an act authorizing the sale of a portion of 
their reservation and that they may be allowed to participate in its 
proceeds. I move the reference of this petition to the Committee on 
Indian Affairs. 

The motion was agreed to. 
Mr. WALLACE p•esented a memorial of the Board of Trade of 

Philadelphia, Pennsylvania, in favor of the permanent organization 
and maintenance of the Signal Service Corps; which was referred to 
the Committee on Commerce. 

IV~lG2 

Mr. DOOTH presented the petition of George H. Wells, of San Fran
cisco, California, praying compensation for the use of the steamer 
Southern Merchant during the late war; which was referred to the 
Committee. on Claims. 

Mr. MORTON presented a petition of 250 soldiers and heirs of de
ceased soldiers of the States of Indiana and Illinois, who served in 
the volunteer forces of the United States in the war for the suppres
sion of the rebellion, praying for the enactment of a law providing 
for the equalization of bounties; which was referred to the Commit
tee on Military Affairs. 

Mr. BOGY presented the memorial of the city council and citizens 
of Saint Louis, Missouri, relative to the boundary line between the 
State of Missouri and the State of illinois; which was referred to 
the Committee on the Judiciary. · 

Mr. CHRISTIANCY presented the petition of George H. Rathbin 
and 144 others, citizens of Monroe County, Michigan, praying that a 
pension may be allowed to the widow and children of William Bell; 
which was referred to the Committee on Pensions. 

He also presented the memorial of Duncan Burnside and 20 other 
citizens of Michigan, remonstrating against the placing of bicarbon
ate of soda, sal-soda, caustic soda, aml alum on the free list; w hlch 
was referred to the Committ.ee on Finance. 

He also presented the petition of Captain George W. Yates, Seventh 
United States Cavalry, praying compensation for a horse lost in the 
Government service; which was referred to the Committee on Mili
tary Affairs. 

COMMITIEE SERVICE. 

Mr. OGLESBY. I ask the indulgence of the Senate and its favor 
to make a personal request. Some time ago, under the direction of 
the Senate, the President pro tempore placed me upon the special com
mittee to go to the State of Mississippi and make investigations 
there, under a resolution passed by this body. I have reflected upon 
the matter as be~t I could, and while I am willing to share my part 
in the proper responsibilities that belong to a Senator, it would be 
exceedingly inconvenient for me to go. I cannot state all the special 
reasons, but in a ge~eral sense I think I may take the liberty to say 
to the Senat,e that it would .be so inconvenient for me to go, that I 
feel that I conld not in justice to myself and other duties periiaining 
to me officially venture to go upon that inquiry. Two of the mem
bers of the Committee on Public Lands have been appointed upon 
this committee. We have very important matters before that com
mittee, and to take two members from one pommittee seems, as I think, 
rather a heavy draught upon that branch of this body. I therefore ask 
the Senate to excuse me from serving on the select committee. 

The PRESIDENT pro tempore. The Senator from Illinois asks to 
be excused from further service upon the Special Committee on Mis
sissippi Affairs. Will the Senate excuse the Senator from service f 

The question being put, Mr. OGLESBY was excused. By unanimous 
consent the Chair was authorized to fill the vacancy. 

REPORTS OF COmiiTTEES. 

Mr. OGLESBY. The Committee on Indian Affairs, to whom was 
referred the bill (S. No. 429) to authorize the eastern band of Chero
kee Indians to institute suits against the Cherokee Indians residing 
west of the Mississippi River, a,nd for other purposes, have had the 
same under consideration. While the subject, upon its title and one 
provision of the bill, seems to refer to Indian affairs, the whole pur
pose of the bill is to organize a court, or rather give to the eastern 
band the right to in~titute suits or legal proceedings against the 
western band. It involves a legal construction of treaties, the right 
to bring suit in tho District of Columbia, the qnestion of the service 
of process; and the bill, although relating by ita title t.o Indian af
ft\irs almost exclusively, belongs to the Committee on the Judiciary, 
because it treats of judicial matters. The Committee on Indian Af
fairs therefore ask to be discharged from its further consideration, 
and that it be referred to the Committee on the Judiciary. 

The report was agreed to. 
:Mr. HOWE, from the Committee on Foreign RP-lations, to whom 

was referred a letter of the Secretary of State, inclosing a proposed 
amendment to sections 91 and 1613 of the regulations for tho consular 
courts of the United States in Japan, reported a bill (S. No. 757) to 
amend the regulations for the consular courts of the United States in 
Japan; whinh was read, a.ncl passed to the second reading. 

He also, from the Committee on the Judiciary, to whom was re
ferred the bill (S. No; 155) to amend sections 53;{, 556, and 57:l 11f the 
Revised Statutes .of the United States, reported it with an amend
ment. 

:Mr. BOUTWELL, from the Committee on the Revision of the Laws, 
to whom the subject was referred, reported a bill (S. No. 758) to per
fect the revision of the statutes of t.he United Stu,tes, general and per
manent in their nature, relating to the District of Columbia ; which 
was read twice by its title, aml recommitted to the Committee on the 
Revision of the Laws. 

Mr. MITCHELL. The Committee on Claims, to whom was recom
mitted the bill (S. No. 489) for the relief of G. B. Tyler aud E. H. 
Luckett, together with the message of the President of the United 
States returning the bill to the Senate without his approval, have con
sidered tho same and have instructed me to report it back to the Sen
ate with the unanimous recommendation of the committee that it 
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pass, notwithstanding the objection of the President. I also submit 
a report on this subject, and move that it be printed. 

The motion was agreed to. 
1\Ir. CRAGIN, from the Committee on Naval Affairs, to whom was 

referred the bill (H. R. No. 2337) declaratory of tlle sense of section 
4504 of the Revised Statutes, relative to the shipment of crews of ves
sels of the United States, asked to be discharged from its further con
sideration, and that it be referred to the Committee on Commerce; 
which was agreed to. 

~Ir. COOPER, from the Committee on Public Buildings and Grounds, 
to whom was referred the. bill (S. No. 699) to confirm the sale of the 
marine-hospital building and grounds at Natchez, in the State of 
Mississippi reported it without amendment. 
. Mr. COCKRELL, from the Committee on Claims, to whom was r~
ferred the petition of Timothy Newhall, praying remunerat.ion for his 
in\ention for the protection of life upon steamships and other vessels, 

·submitted au adverse report thereon; which was agreed to, and or-
dered to be printed. 

:Mr. CAPERTON, from the Committee on Claims, to whom was re
ferred the petition of Alice E. DeGroot and Theodore B. B. DeGroot, 
administrators of the estate of William H. De Groot, deceased, pray
ing payment of the claim of t,he decedent, allowed by the Secretary of 
War for the construction of the Washington Aqueduct, submitted an 
adverse report. thereon; which was ordered to lie on the table, and 
be printed. 

Mr. INGALLS, from the Committee on Indian Affairs, to whom was 
referred the bill (S. No. 619) to carry out in part the provisions of the 
act entitled ''An act to abolish the tribal relations 'of the .Miami In
dians and for other purposes," approved March 3, 1873, reported it 
without amendment, and submitted a report thereon; which was or-
dered to be printed. • 

BILLS INTRODUCED. 

Mr. CONOVER (by request) asked, and by unanimous consent ob
tained, leave to introduce a bill (S. No. 759) authorizing the President 
to appoint Henry Hoover a naval constructor iu the United States 
Navy; which was read twice by its title, referred to the Committee 
on Naval Affairs, .and ordered to be printed. · · 

PAPERS WITHDRAWN. 

On motion of :Mr. HAMILTON, it was 
Ordered, That copies of the papers on ·rue in the case of L. D. Evans, late col

leotor of internal revenue for tho fourth collection district of Texas, be furnished to 
the said Evans or to his attorney. 

SIOUX INDIAl"f RESERVATION. 
Mr. MORRILL, of Maip.e, submitted the following resolution; which 

was considered by unanimous consent, and agr~d to : 
Resolved, That the · Secretary of the Interior bo directed to communicate to the 

Senate any information in his possession in relation t.o the present situa.tion of In
dian disturbances in the Sioux: reservation or unceded Indian territory of said Sioux, 
and whether military force ha.s been interposed therein; and, if so, whether at the 
inst.•mce of the Interior Department, and the reasons for such interposition. 

IMPEACHMENT OF W. W. BELKNAP. 
The PRESIDENT pro tempore. The hour of twelve o'clock and 

thirty minutes having arrived, accordinO' to the rules the legislative 
and executive business of the Senate will be suspended, and the Sen
ate will proceed to the consideration of the articles of impeachment 
exhibited by the House of Representatives against William W. Bel
knap, late Secretary of ·war. The Sergeant-at-Arms will open the 
session by proclamation. 

The SERGEANT-AT-ARMS. Hear ye! Hear ye! Hear ye! All per
sons are commanded to keep silence while the Senate of the Uniood 

. Stat.es is sitting for the trial of the articles of impeachment exhibited 
by the House of Representatives against William W. Belknap, late 
Secretary of War. · 

The respondent appeared with his counsel, Messrs. Black, Blair, and 
Carpenter. . 

The PRESIDENT pro tempore. The Chair observes that the man
agers are not present. If there be no objection, the Secretary will 
inform the managers, before the minutes are read, that the Senate is 
ready for the trial; pending which, if there be no objection, the Sec
retary will call the roll of Senators who were heretofore absent and 
have not been sworn. 

The Chief Clerk proceeded to call the names of the Senators who 
have not been heretofore sworn; and the President pro tentpore ad
ministered the oath to Senators ENGLISH and PATTERSON. 

At twelve o'clock and forty-five minutes p. m., Mr. G. M. ADAMS, 
Clerk of the House of Representatives, appeared below the bar and 
delivered the following message: 

Mr. President, I am directed by the House of Representatives to in
form the Senate that the House of Representatives· have adopted a 
replication to-the plea of William W. Belknap, late Secretary of Wa.r, 
to the articles of impeachment exhibite(l .against him, and that the 
same will be presented to the Senate by the managers on the part of 
the House. 

The PRESIDENT pro tempore. The Senate is now readytoreceive 
the managers. 

At twelve o'clock and ftfty.two minutes p.m. the Sergeant-at-Arms 
announced the managers of the impeachment on the part of the Honse 
of Represeutative8. 

The PRESIDENT pro tempore. The Sergeant-at-Arms will conduct 
the managers to the seats prepared for them within the bar of the 
Senate. 

The managers (with the exception of Mr. K...~OTT, who was not pres
ent) were conductecl to the seats assigned them. 

The PRESIDENT p1'0 temp01·e. The Secretary will now read the 
minutes of the last day's proceedings. · 

The Secretary read the journal of thf' proceedings of the Senato it
ting forthetrialof theimpeachmentof William W.llelknap, of .Mon
day, April17, ancl they were approved. 

The PRESIDENT pro tempore. The message received from the 
House of Representatives will be read. . 

The Secretary read as follows : 
COliORESS OF THE UNITED StATES, 

lN THE HOUSE OF REPRESENTATIVES, 
.April 19, 1876. 

Rnolved, That a message be sent to the Senate by the Clerk of the House, inform
ing the Senate tha~ the House of Representatives has adopt-ed a replicauop. to the 
plea. of William W. Belknap, iate l:;ecretaryof War, to the articles of impeachment 
exhibited against him, antl that the same will be presented to the Senate lJy the 
managers on.the part of the House. 

Attest: 
GEO. M. ADAM3, Olerk. 

. The PRESIDENT pro tempore. Gentlemen managers, in accordance 
with the order of the Senate fixing the hour of one o'clock as the time 
at which it will hear you, the Senate is now ready to hear you. 

:Mr. Manager LORD. Mr. President, the House of Representatives 
having adopted a replication to the plea of William W. Belknap to 
the jurisdiction of this court, as advised by the resolution just read, 
the managers are instructed to present the replication to tile Senate 
sitting as a court of impeachment and to request that the same may 
be read by the Secretary and filed among the Senate's papers. 

The PRESIDENT pro tempore. The replication will be read by tbe 
Secretary. 

The Secretary read as follows : 
In the Senate of the United St-ates &itting a.s a cotqt of imp~hment. 

THE UNITED STATES OF AMERICA} 
VB. • 

WILLIAM W. BELKNAP. 

The replication of the House of Representatives of the Unite!l States in their own 
behalf, and also in the name of the people of the United States, to the plea. of 
William W. Belknap to the articles of impeachment exhibited by them to the 
Senate against the said William W. Belknap. 
The House of Representatives of the United· States, prosecuting, on behalf of 

themselves and the people of the United States, the articles of impeachment ex
hibited by them to the Senate of the United States against said William W. 
Belknap, reply to the plea of said William W. Belknap, and say that the matters 
alleged in the said plea.are not sufficient to exempt the said William W. Bel
knap from answering the said articles of impeachment, because they~ay that at the 
time all the acts charged in said articles of impeachment were done and com
mitted, and thence continuously done, to the 2d day of 1l.f:uch, .A. D. 1876, tho said 
William W. Belknap was Secretary of War of the United States, as in said articles 
of impeachment averred, anrl, therefore, that by the Co.astitution of the United 
States the House of Repre entativcs had power to prefer the articles of impeach
ment, and the Senate have full aml the sole power to tr.y the same. Wher fore, 
they demand that the plea aforesaid of the said Willirun W. Belknap be not 
allowed, but that the said William W. Belknap be required to answer the saiu 
articles of impeachment. 

II. 
The Hous~ of Representatives of the United States, so prosecuting in behalf of 

themselves and the people of the Unitefl States the said articles of impE>achmrnt 
exhibited by them to the Senate of t.ho United States af;ainst tho'sai(l William W. 
Belknap, for a. second and further replication to the plea. of'the said William W. 
Belknap, say that the matters alleged in the said plea are not sufficient to exempt. 
the said William W. Belknap from answering the said articles of impearhment, be
cause they say that at the time of the commission by the saitl William W. Belknap 
of the acts and matters set forth in the said art.icles of impeachment he, sail! Will· 
iam W. Belknap, was an officer of the United States, as alleged in the said articles 
of impeachment; and they say that the said William W. Belknap, after the com- . 
mission of each one of the acts alleged in the said articles, was and continued 
to be such officer, as alleged in said articles, until aml including the 2:1. day of 
March, A. D. 1876, anJ until the House of Representatives, by its proper commit
tee. had completed its inve tigation of hls official conduct as such officer in regard 
to the matters and things set forth as o11icial misconduct in tho said articles, and 
the said committee was considering the report it should make to the House of Rep
resentatives upon the same, the sru.d Belknap being at the time a. ware of such in· 
vestiga.tion ana of the evidence taken and of snch propo!!ed report. • 

And the House of Representatives further say tlillt, while its said committee was 
considering and preparin~ Us said report to tho House of Representatives rccom· 
mending the impeachment of the said William W. Belknap for the matters and 
things set forth m the Raid a1·ticles, the saiu William W. Belknap, with full know}. 
edge thereof, resigned his position as such officer on the said 2d day of March, A. 
D. 1876, with intent to evade the proceedin~s of impe:wlhment azainst him. And 
the Ilouse of Representatives resolved to 1mpeacb tho said William W. :Belknap 
for said matters as in said articles set forth on said 2d day of March, .A. D. 1876. 
And the House of Representatives say that by the Constitution of the United 
States the House of Representatives bad power t.o prefer said articles of impeach· 
ment against the said William W. Belknap, and that the senate sitting a.s a court 
of impeachment has full power to try the same. 
. Wherefore the House of Repre entatives demand that the plea aforesaid be not 
allowed, but that the said William W. Belknap be compelled to answer the said 
articles of impeachment. 

At.test: 

MICHAEL C. KERR, 
Speaker of the House of Representatives. 

GEO. M . .ADAMS, 
Olerk of the How;e of BepresentatiTJes. 

The PRESIDENT pro tempore. If there be no objection the repli
cation will be filed. The Chair hears none. Have the managers any
thing further to offer t 

Mr. Manager LORD. Mr. President, I tmderstand thn.t we have 
noLhing further to do until we hear from the other sitle. 
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The PRESIDE~T pro ternpo-re. Gentlemen of counsel, what have 

you to offer f 
Mr. CARPENTER. Mr. President, Mr. Belknap, the respondent, 

wishes a copy of the replu:-t1tions which have been filed to his plea in 
ab3.tement, and for time to consider the same, and frame pleadings in 
reply; and I suggest Monday next as the day, and submit a written 
motion to that effect. · 

The PRESIDENT pro lempm·e. The Secretary will read the motion. 
The Secretary read Btl follows : · 

In the Senate of the United States sitting as a court of impe:whment. 

of the action of the Honse f I supposed that as in the Snpreme C_ourt 
in the exercise of its original jurisdiction, not a paper could be 
filed in this court without the order of the coort when the court 
should see what the paper was. It seems to me we shall be very 
likely to get into a jangle in the filing of papers unless we do it 
in the presence and with the approbation of the court on each paper 
filed. 

The PRESIDENT pro tempo-re. The Secretary will now report the 
resolut.iou first proposed and then the amendment suggested by the 
Senator from New York. 

The SECRETARY. The order is as fo~ows: THE Ul\'lTED ·STA TE8 OF AlmRICA} Upon articles of impeachment presented by the 
V8. House of Representatives a,aainst the said Ordered, Tbat the respondent file his rejoinder on or before the 24th dar. of April 

WILLLUI W. BELKNAP. William W. :Belknap. instant, and that the House of Representatives filo their surrejoinder, if any, on 
Mr. President, the respondent asks for copies of the replica.tions this day filed or before the 25th day of April instant. 

by the managers, and asks for time until Monday nerl to frame pleadings to meet It is proposed to be amended so aa to read: 
the same. · 

WILLIAM w. BELKNAP. Ordered, That the respondent file his rejoinder with the Secretary on or before 
.Mr. EDMUNDS. :Mr. President, I wish to offer ,an order upon this the 24th day of .April instant, who shall deliver a copy thereof to the Clerk of the House of Representatives, and that the House of Representatives file their sur-

subject in a moment. rf'joinder. if any, on or before the 25th day of April, instant, a copy of which shall 
The P.RESIDENT pro te-mpore. The order will be put in writing and be delivered by the Secretary to the counsel for the respondent. 

report-ed. Ordered, That the trial proceed on the 27th day of April, instant, at twelve 
o'clock and thirty minutes afternoon. 

Mr. ManaO'er LORD. Mr. President, we desire of course to offer all 
possible indulgence to the other side, and we do not deem that the The PRESIDENT pro tempore. The question is on the amendment 
request for time until next Monday is in itself unreasonable, and yet proposed by the Senator from New YQrk to the motion suggested by 
there are reasons, which need not now be stated, for having this . the Senator from Vermont. . 
matter hastened as much as is possible. The managers therefore in- Mr. EDMUNDS. There is no objection tQ that. I accept it. 
struct me to :lBk that the day be fixed on Friday next, instead of The PRESIDENT pro tempm·e. The order will be so modified; and 
:Monday next. the question recurs·o~ the order as so modified. 

Mr. ED~IUNDS. Mr. President, I have reduced an order to writing The order as modified was agreed to. 
which I submit. Mr. EDMUNDS. Mr. President, now I move that the Senate sit-

The PRESIDENT p1·o tempore. The order will be read. ting for this trial adjourn until the 27th in..qtant, at half past twelve 
_ The Secretary read as follows: o'clock afternoon. 

Ordel'ed, That the respondent file his rejoinder on or before the 24th day of April, The motion was agreed to; and the Senate sitting for the tr4tl of 
instant; and that the House of Representatives file their surrejoinder, if any, on the impeachme:q.t adjourned until the time named. 
or before the 25th day of April, instant. 

Ordered, That the trial proceed on the 27th day of April, instant, o.t twelve o'clock PROTECTION OF WITNESSES. 
and thirty minutes afternoon. The PRESIDENT pro tempore. The Senate resumes its legislative 

Mr. CONKLll~G. What days are they f business. 
Mr. EDMUNDS. The 24th is Monday; the 25th, Tuesday, and the Mr. THURMAN. Mr. President-

27th, the day of trial,' Thursday, of next week. The PRESIDENT ·pro tempore. Before the Senator proceeds, the 
a'he PRESIDENT pro tempore. Senators, yon have heard the mo- Chair will call up the unfinished business of yesterday, the morning 

tion proposed by the Senator from .vermont. hour having expired. 
Mr. EDMUNDS. I shall then propose that the Senate sitting for :Mr. THURMAN. What is the unfinished business T 

this trial adjourn until the last day named, the 27th instant. The SECRETARY. The unfinished business of yesterday is the bill 
Mr. CARPENTER. Mr. President, ! .desire to understand that or- (H. R. No. 2572) to protect witnesses who shall be required to testify 

der. The 24th is Monday, as I understand, and the court is not to be in certain cases. 
in session on that da.y. t The PRESIDENT pro tempore. This bill is before the Senate a.a in 

Mr. CONKLING. How w1ll the rejoinder be received f Committee of the Whole. 
Mr. EDMUNDS._ Let it be filed with the Clerk. Mr. THURMAN. I wish to discuss the· bill which is the unfinished 
Mr. CARPENTER. :Mr. President, we desire not to deal with any- business more at large than I am able to do to-day, as I am too unwell 

thing less than the court in our pleadings from beginning to end. to proceed with a lengthy discussion. I am very glad that the Sen-
The PRESIDENT pro tempo-re. The question is on the motion of the atorfrom Vermont [Mr. EDMUNDS] has caused the bill to be taken up, 

Senator from Vermont. for it ought t.o be considered at as early a day as possible. Perhaps 
Mr. EDMUNDS. I will modify it by adding "file and serve on the by to-morrow I shall be we~l enough to proceed; certainly by the day 

. other party copies," so as to save the necessity of any further order after to-morrow I will not ask any further delay. I would not ask for 
on the subject. a moment's delay now but that I am too unwell to speak upon the bill 

The PRESIDENT pro tempore. The Secretary will modify the order to-day at length. 
accordingly ancl will report it as modified. Mr. EDMUNDS. .Af3 the Senator from Ohio was not in when I 

Mr. CARPENTER. Mr. President., I desire to suggest to the Sen- moved to take up tho bill last night, although I did not know it at 
ate t.hat we cannot serve auy papers on the other side. We h:1Ve no the moment, I think it due to him that the matter should go over. 
standing in the Honse of Representatives. The courtesy that the Therefore I move to postpone the bill until to-morrow, and we can 
Senate has extended tons to be here has not been extended by the take it up whenever he is rea.dy. 
House. I do not see how we can serve any papers on the House. We The motion to postpone was agreed to. 
cannot get in. · 

Ml.·. CONKLING. · Mr. President, I move to amend the order SQ as 
to provide that the papers referred to shall be filed with the Secre
tary, and that he deliver copies to either side promptly on applica
tion. 

The PRESIDENT p1·o tempore. The Secretary will commit the 
amendment of the Senator from New York to writing. 

Mr. Manager HOAR. Mr. President, I respectfully suggest, at the 
request of my UBSociates, that we do not understand in what posi
tion the Hoose of Representatives will be placed under that order. 
Certainly it is not in accordance with their custom to make applica-
tion to the Secretary of the Senate. . 

Mr. Manager LORD. I would suggest, Mr. President, as relieving 
the difficulty, that the Secretary be directed to serve a copy on the 
Clerk of the House. 

Mr. CONKLING: I have no objection, Mr. President, to so modify
ing my amendment. Let it be that he send copies to the managers on 
the one side and the counsel on the other, or that he send a copy to 
the Clerk of the Honse of Representatives on the one side and to the 
coonsel on the other. 

The PRESIDENT pro tempore. The Senator from New York mod
ifies his amendment as he has stated. The Secretary will reduce to 
writing the amendment proposed. 

Mr. CARPENTER. Mr. President, we are taken quite by surprise 
by this order. We have always supposed that no paper could be filed 
in the court of impeachment except by special leave of the court. 
A:re we to come here on the 24th and file anything we please, orderly 
or disorderly, in form or out of form, and does that become the basis 

COUNTING OF ELECTORAL VOTES. 
Mr. THURMAN. I want to fulfill a promise which I made the Sen

ator from Indiana [Mr. MORTON] that I would. move to take up the 
motion to reconsider thf\ vote 011 the bill rela.tive to counting the 
electoral votes for President and Vice-President. I move to·take np 
that motion to reconsider. 

The PRESIDENT pro tempo-re. The Senator from Ohio moves to 
proceed to the consideration of the motion to reconsider the vote b.y: 
which' Senate bill No. 1 was passed. · . · 

The motion was agreed to; and the Senate proceeded to consider· 
the motion to reconsider the vote on tbe passage of the bill (S.. No.1) 
to provide for and regulate the counting of votes for President and 

·Vice-President and the deci&ion of questions arising thereon .. 
Mr. THURMAN. Mr. President--

CREDITS TO SETTLERS ON PUBLIC LANDS, 
Mr. SARGENT. With the leave of the Senator from Ohio, I ask 

unanimous consent to restore to the Calendar the bill (H. ~-No. 1052) 
to conect an error in the Revised Statutes of the United States and 
for other purposes, which bill pa.ssed the Honse and was reported by 
the Committee on the Revision of the Laws and snbsequent.ly because 
it was to be embraced in a general bill for the reyision of the statutes it 
was indefinit-ely postponed. 'l'he Senator from Massachusetts, [Mr. 
BOUTWELL,] who reported the bill, stated to me that he would ask to 
have it restored to the Calendar. I see that he is not in his seat. I 
should like to have it 1-estored to the Calendar. The reason is on ac
count of the pressing necessity for the passage of this bill. 

Mr. ED~IUNDS. \Vhat is the bill about T 
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Mr. SARGENT. In the Revised Statutes in stating a section the 
word "seven" is used inste.ad of the word "one," and it has made end
less confosion. 

Mr. EDMUNDS. On what subjectf 
Mr. SARGENT. On the subject of public lands, tlte rights of pre

emptors, &c. The Revised Statutes refer to the wrong sections. 
. Mr. EDMUNDS. Has the bill to which the Senator refers been re-

ported from a committee f . 
Mr. SARGENT. It was reported favorably from the Committee on 

the Revision of the Laws. I only ask that it go on the Calendar. 
Mr. EDMUNDS. · I have n~ objection. • 
The PRESIDENT pro tempore. The bill will be placed on the CaJ.

enda.r, if there be no objection. The Chair hears none. 
TAX ON FERMENTED LIQUORS. 

Mr. LOGAN. If the Senator from Ohio will yield to me for a mo
ment, I ask-I think it will take but a moment-that HoUBe bill No. 
52'2, whlch was yesterday ordered to lie on the table, be taken up and 
passed. I move to take it from the table. 

The motion was agreed to; and the Senate, as in Committee of the 
Whole, proceeded to consider the bill (H. R. No. 52'2) to define the tax 
on fermented or malt liquors. It provides that nothing contained in 
section 3337 of the Revised Statutes shall be so construed aa to au
thorize an assessment upon the.quantity of materials used in produc
ing, or purchased for ~he purpose of producing, fermented or malt 
liquors, nor shall the quantity of materials so used or purchased be 
evidence, for the purpose· of taxation, of the quantity of liquor pro
duced; but the tax on all beer, lager-beer, ale, porter, or other simi
lar fermented liquor, brewed or manufactured, and sold or removed 
for consumption or sale, shall be paid as provided in section 3339, 
and not otherwise; but the act is not to apply to cases of fraud. 

Mr. EDMUNDS. I move .the following ameudment, to come in a.t 
the end, as an a<lditional proviso: 

Provided further, That nothing in this act shall have the effect to ohcmge the 
present mles of mw respecting evidence in any prosecution or suit. 

Mr. LOGAN. I ca.n see no objection to that 1 it does not change the 
bill at all. The only objection tliere can be 1s that it sends tho bill 
back to the House; but inasmuch as the Senator from Vermont de
sires that a provision of that kind should be in the bill for fear that 
it might be misconstrued, I shall make no objection, and am willing 
that the amendment shall be adopted. 

Mr. THURMAN. I should like to hear some explanation of the ne
cessity of this proviso. I was not here yesterday when the bill was 
under discussion; but I fail to see the necessity for the proviso. I 
dare say there is somo, or the Senator from Vermont would not have 
offered it. 

Mr. EDMUNDS. · The necessity which has occurred to me arises 
out of a phrase whir:h is used in about the middle of the bill, which 
says, in substance, that the quantity of material used in making beer 
shall not be evidence for the purpose of taxation of the amount of 
be-er made. Now I offer this amendment to guard against the possi
bility that that statement in the statute may be made use of in some 
prosecution in court to show that evidence against a brewer of the 
amount of malt he is using is inadmissible tmder the existing state 
of the law and to guard against the possibility of that which I my
self think is not the true construction of the act; but court.a are very 
critical in criminal statutes, ·as we all know, and I put in this proviso 
in order to make it certain that, if evidence of the quantity of ma
terial used would be admissible under the ordinary principles of law 
in a prosecution against a brewer, this statute shall not change that 
1·ule. · · 

Mr. LOGAN. !.B I said, I do not think that this amendment changes 
the effect of the provisions of the bill at all. It merely sends it back 
to the Honse. Still I have no objection to it, because before a court 
where fraud is charged and a. party is being prosecuted for it., I 
should have no desire to exclude any evidence that the law would 
recognize aa proper testimony. That is all that this means, as I un
derstand it. The only objection I have to the amendment is that it 
sends the bill back to the House of Representatives. I do not think 
it is necessary, but at the same time time !shall not make opposition 
to it, as it is desired by the Senator from Vermont. 

Mr. MORRILL, of Vermont. I suggest to my colleague an amend
ment to come in in the body of the bill which I think would simplify 
it and oocomplish all the purposes he desires. After the word "pro
duced" in line 10, I would insert, "except in ca.ses of alleged fraud,'' 
and then strike ont the proviso. 

Mr. EDMUNDS. I should want the proviso just the same even in 
that case. I have no objection to any other amendment that is a 
good one, but I want this proviso. 

The PRESIDENT pro tentpore. The question is on the amendment 
of the Senator from Vermont, [.Mr. EDMUNDS.] 

The amendment was agreed to. 
The bill was reported to the Senate as amended, and the amend-

ment waa concurred in. · 
The amendment was ordered to be engrossed and the bill to be read 

a third time. · 
The bill was read the third time, and passed. 

IMPROVEMENT OF OCONTO RIVER. 

Mr. CAMERON, of Wisconsin. I move that Seuate bill No. 176 be 
taken up now. 

The motion was agre-ed to; and the bill (S. No. 176) to authorize 
the Northwestern Improvement Company, a corporation organized 
under the bws of the State of Wisconsin, to enter upon the :Menom
onee Indian reservation and improve the Oconto River, it branches 
and tributaries, was considered as in Committee of the Whole. 

Mr. THURUAN. I should like to have au explanation of that bill. 
Mr. CAMERON, of \Visconsin. The bill is accompanied by a printed 

report, whioh I will aak the Secretary to reacl. 
The Secretary read the following report, submitted by Mr. CA1\I

ERON, of Wisconsin, from the Committee ou Commerce, on the 1~th 
instant: · 

The Committ.ee on Commerce, to whom was referred the bill (S. No.176) relating 
to the improvement of the Oconto River in the State of Wisconsin, have considered 
the same, and beg leave to make the followiD:f report: 

The Northwestern Improvement Company 1s a corporation created by the State 
of Wisconsin for the purpose of making certain improvements in the Oconto River, 
a stream emptying into Green Bay. in the northem portion of the State. The ri Vl' r, 
at some distance above its mouth, divides into what are called the North and South 
Branches. 

The company have already, under their charter, succeeded in improving the main 
stream, .together with the North Branch. They have built seven dams, anrl. so 
cleared the river of rocks and sand as to permit logs to be run with facility from 
the lumbering camps above to the mills below. 

They are now desirous of commencing similar improvements upon the South 
Branch. .A. portion of this branch, however, pas es through the Menomonee In
dian reservation. The company ask the passage of this bill to enable them to go 
upon the reservation and make tho same improvements they have already made 
elsewhere. 

The bill provides that the company shall be responsible for all ilamages in making 
their improvemAnts, and that Indians and all others shall have the right to use the 
improvements by the payment of charges, to be recrnlated by the State. 

Tho committee cannot see that the granting of this rirrht will interfere with the 
rights of any one, but think, ou the contrary, that it will 'be a benefit to all tho par-
ties concerned, whether Indians or citizens. · 

The bill, moreover. has t.be authority of precedent. On the 15t.h of May, 1874, an 
act was approved authorizing the Keshena Impro>ement Company to go upon the 
very same reservation and improve the Wolf River. (See Statutes at La.rge, vol
ume 18, page 46.) 

Your committ,oo, not knowing but the Committee on Indiau Affairs might possess 
information showing that the rights of the Indians might in some way or to somo 
extent be affected or injured by this bill, have had the same submitted to the Com· 
mir.teo on Indian Affairs, which Raid committee, on tho 5th of April, retumed the 
same to your committee, with a report stating that they knew of no reason why it 
should not pass. The said report of the Committee on Indian Affairs is embodied 
in and made a part of this report. 

COIDU'ITEE ON INDIAN AFFAIRS, 
WaJJhington, .April5, 1871'-

Sm: Referring to your communication of February 26 requesting that the inclosed 
bill(S. No.176) and report prepared thereon by subcommittee of the Committee on
Commerce, in charge, be considered by the Committee on Indian Affairs, I am di· 
rected by the said committee to inform yon that they have considered the same and 
know of no reason wby lhe bill should not pass, and assent to the same. 

Very respectfully, your obedient servant, 
• R. J. OGLESBY, 

Chairman (pro tempore) Committee on Indian Affairs. 
Ron. RoscoE Comu.ING, 

Ohainn.an Committee on Commerce, United Statu Senate, 
Your committee recommend that said bill do paas. 

Mr. BOGY. In the absence of the chairman of the Committee on 
Indian Affairs, I will state that this bill was carefully examined by 
that committee, and that it appeared entirely unobjectionable. It 
cannot interfere with the rights of the Indians that this route should 
be improved at the expense of t.his corporation; and it is a necessity 
as an outlet for a very extensive pinery lying above the Indian reser
vation. There can be no objection to it whatever. At all events, 
that was the conclusion of tho committee. I think it is entirely 
proper. 

The bill was reported to the Senate without amendment, ordered 
to be engrossed for a third reading, rend t.he third time, and passecl. 

PROTECTION OF CAPITOL GROUNDS. 

Mr. MORRILL, of Vermont. I am instructed by the Committee on 
Public Buildings and Grounds to report a bill, and I desire its present 
consideration. 

By unanimous consent, the bill (S. No. 760) to protect the public 
property, turf, and grass of the Capitol grounds from injury was 
read twice and considered as in Committee of the Whole. It makes 
it the duty of the Capitol police hereafter to prevent any portion of 
the Capitol grounds and terraces from being used 'as play-grounds or 
otherwise, so far as may be necessary to protect the public property, 
turf, and graas from destruction or injury. 

Mr. MORRILL, of Vermont. The Committee on Public Buildings 
and Grounds are of the opinion that the. duty of protecting the 
~ounds in this way is already provided for in the statutes, but there 
1s a little difference of opinion in relation to t.he subject on the part 
of s01,ne at le~t; at all ev~nts it is not done. I suppose the great 
pleasure of seemg ten thousand children here on Easter Monday, aa 
wa.s witnessed this week and in previous years, ha.s prevented the po
lice from doing their duty; but at the same time, if Senators will no
tice the injury done, it will be seen to amount to thousands of dollars. 
This grass cannot be restored for many months, and sorue of it could 
not be restored without being replaced by new turf.. Although it is 
a very great pleasure to see these children enjoying themselves here 
on Easter Monday, it is deemed important that we should protect the 
grounds. ! 

There are other reasons why this bill shonltl be passed. There are 
cattle crossing the ground here frequently, and the police do not con
sider it a part of their d~ty to prevent them. Some of the ymblic 



1876. CONGRESSIONAL RECORD-SENATE . 2581 . 
monuments, vases, &c., that are here need constant protection. 
Therefore it seems proper•to pass this bill. 

Mr. WITHERS. I do not like to oppose the bill just offered, but I 
beg to suggest a modification of it so as to prevent trespassing upon 
the slopes of the terraces, which are really the only portions of the 
grass that are injured by the tramping of the chil4fen in their annual 
holiday which they take in the public squares. I have a. very strong 
sympathy with those children. I have a very strong inclination to 
permit them to continue in the enjoyment of what seems to be almost 
a prescriptive right acquired by custom. They are generally from a 
class of citizens who have litt.le opportunity for enjoying themselves, 
and I suppose it is only once a year, on Easter Monday, that their 
feet ever tread upon this sward. The level ground belonging to the 
Capitol, the grassy bed, cannot be injured by tramping upon it. It 
is in fact a benefit to grass to be tramped upon; the sod is improved 
by it; but. the slopes of the different terraces can be and are injured 
and very seriously injured, no doubt, on Easter Monday, by the run
ning and sliding of the children down them. If the bill should pass 
in the form proposed, it seems to me .it would (lebar these children 
from an enjoyment which they enter int-o with so much zest and 
which it aftords us all pleasure to witness. I would suggest there
fore that it be modified so as to merely prohibit encroaching upon the 
slopes of the terraces, because I am sure that the flat grass wou1d not 
be injured at all by any such means. 

Mr.l\IORRILL, of Vermont. Of course, if the object of the Sen
ator is accomplished, tile children will not come here to slide. I 
know the Russian government in the winter season provide places 
for their citizens to slide; but I hardly think it is proper that here, 
in the spring of the year, at so large an expense both of money and of 
the appearance of the public grounds, we should allow these ter
races to be entirely rmned by the process tilat was witnessed last 
Monday. I will say to the Senat.or from Virginia that if the bill 
passes in precisely the form that it now is in, it will practically ac
complish the purpose which he suggests, and nothing more. 

Tile bill was reporlied to the Senate, ordered to be engrossed for a 
third reading, read the third time, and passed; 

PRESIDENTIAL APPROVAL. 
A message from the President of the United Sta,tes, by Mr. U.S. 

GRANT, jr., his Secretary, announced that the Presi4ent had yesterday 
approved and signed the act (S. No. 701) further to provide for the ad
ministering of oaths in the Senate. 

TRANSFER OF CASES IN ALABAMA. 

Mr. EDMUNDS. .Mr. President, I ask unanimous consent to report 
at this time, from the Committee on the Judiciary, a biLl (H. R. No. 
1439) authorizing the transfer of certain causes from the circuit court 
of the United States for the dist.rict of Alabama, at Mobile, into the 
circuit court of the United States for the middle and northern dis
tricts of Alabama, at Montgomery and Huntsville, in said State, with 
a view to its being passed. It is a bill which merely authorizes the 
transfer of certain causes in the circuit court for the southern dis
trict of Alabama back to the northern and middle districts, to which 
they were transferred by act of Congreas two or three years ago, be
fore there were any circuit courts established in those northern and 
middle districts. In the J.>resent state of the law, tile parties in the 
northern and middle districts desire that the causes which arose there 
should be sent back to the circuit court in those districts for trial, 
they having been transferred when there was no circuit court in the 
northern and middle districts. That being all there is of the bill, 
and the court being just about to sit, as these cases have been sus
pended so long, I ask unanimous consent to report this bill, and have 
it considered at this time. 

There being no objection, the Senate, as in Committee of the 
Whole, proceeded to consider the bill. It provides that all civil 
causes, actions, snits, executions, pleas, process, or other proceedings 
whatsoever which were transferred by the act of Congress approved 
March 3, 1873, from the district courts of the United States for the 
northern and middle districts of Alabama into the circuit court for 
the district of Alabama, at Mobile, and which are now pending in 
that circuit court, shall be transferred from the circuit court at .Mo
bile into the circuit courts of the United States for the northern and 
middle districts, respectively. 

The bill was reported to the Senate, ordered to a third reading, read 
the third time, a.nd passed. 

COUNTING OF ELECTORAL VOTES. 

Mr. HITCHCOCK. I move that the Senate proceed to the consid
eration of House bill No. 1345,. revising and amending the various 
acts establishing and relating to the Reform School in the District 
of Columbia. 

Mr. 'fHURMAN. If it gives rise to no discussion, I shall not object. 
Mr. HITCHCOCK. I pre&ume there will be no opposition to the 

bi1l, and there are some rea.sons why it should pass immediately. 
Mr. THURMAN. I understand from the Senator from Indiana [Mr: 

MORTOY] that he desires to leave the Chamber soon, and I hope there
fore we shall proceed with the electoral bill. I shall not occn py more 
than ten minutes of the time of the Senate, I think, and there will 
be ample time after that to t.ake up the bill of the Senator from N e
braska. 

Mr. HITCHCOCK. Very well. 

. The PRESIDENT pro tempo1·e. The question before the Senate is 
tile motion of the Senator from Ohio [.Mr. TnURl\:t:A.I.~] to reconsider 
the vote by which the bill (S. No.1) to provide for and regulate the 
counting of votes for President and Vice-President, and the decision 
of questions arising thereon, was passed. 

.Mr. THURMAN. Mr. President, I shall not enter into a discussion 
of the general subject of this bill on the motion to reconsider, but 
will simply state the reasons which induced me to make the motion. 
I have, if it is proper to state it, a very firm conviction that if this 
bill should go t.o the House of Representatives with no larger major
ity than that by which it was passed, with the votes of a very large 
majority of one of the parties in this Chamber against it, it would 
not pass the House of Representatives, and the result would be that 
no law on the subject would be passed. I have said again and again 
that I think some law on this subject ought to be passed, and I have 
made the motion to reconsider because I think so, and because I believe 
that if the bill goes to the House as it ha-s been voted upon, it will 
not become a law and, in fact, no measure for this purpose will be
come a law at this session. I wish the vote to be reconsidered in 
order that one more attempt may be made in the Senate to harmonize 
the views of Senators upon this measure. I believe that if the Senate 
by a substantially unanimous vote were to approve a measure it would 
most likely become a law, and I am not without hope that that una
nimity of opinion upon a measure like this, whicil ought not in any 
sense to be considered a party measure, may be procured. It is very 
obvious that the rea-son why there was so large a vote against thi., 
measure was the omission of the bill to provide any ultimate umpire 
or arbiter or tribunal to decide in· ca,ses where til ere were two or more · 
returns from a State. That omission in the bill waa considered by a 
large numberof Senators to be an invitation in fact, or that itwould 
operate as an invitation, to bad men in some of the States to make a 
second return from those States, and thus produce the case mentioned 
in the second section of the bill. And it was the fear that it would 
be so considered and so acted upon, and that we should have from 
some of the States perhaps, and States whose votes might affect the 
general result, two returns, and that then the operation of the bill 
might be to deprive those Stn.tes of their electoral votes altogether
it was that consideration, I am quite sure from the debate, which led 
so 'many Senators to oppoMe tile measure, because upon the main ques
tion as to the right of Congress to legislat-e upon this subject the votes 
showed that an overwhelming majority of all parties concurred in that 
right. It was not upon constitutional grounds that the bill wa-s op
posed to the extent that it met opposition but it was upon the ground 
and the sole ground tha,t here was a fatal omission in the bill, the ef
fect of which might be to deprive States of thetr electoral votes 

Now, if that fatal omission can be supplied, if some mode fair and 
just and within the scope and . the spirit of the Constitution can be 
adopted which shall remedy that omission and thus perfect the bill, 
it is my belief that the bill will receive almost or quite the unani
mous suppor~ of the Senate; and, receiving that, will become a law. 
But I do very much fear tha,t if the bill go to the House of Repre
sentatives upon the vote that has already been taken, i~stead of be
ing amended in the House it will simply be defeated, and we shall 
never have any committee of conference upon tile subject and the 
measure will be wholly lost. If I could. see that the bill would be 
amended in the House and that the result would be a conference com
mittee between the two Houses, I should greatly prefer that, because 
then each Honse would be represented in framing this great meas
ure; but I very much fear that would not be the result, and therefore 
I am anxious that one more effort should be madA in _this body, where 
discussion and deliberation still prevail, to perfect this measure which 
in my judgment ought to be perfected and then ought to be pa sed. 

This is all that I have to say. Upon the general subject of the bill 
I have already expressed my opinion, both at this session and at a 
former session, as fully as I desire to do. It is true that sinq,e tho 
vote was taken upon this bill I ha,ve discovered, or there have been 
pointed out to me, some very instructive proceedings in Congres~ 
more than three-quarters of a century ago upon tilis very subject, 
proceedings that I think might be reall and stutlied with great a.; l
vantage by every Senator; but it would take up too much tilllo to gu 
into them now. If, however the vote shall-be reconsidoretl, then I 
shall feol it to be my duty to lay those proceedings before the Sou ate 
fori ts consideration. 

Mr. 1\IORTON. 1\Ir. President, the Senator from Ohio votecl for 
this bill, and is its friend; _but I think he is mistaken in snpposin~ 
that any good is to be attained by the reconsideration, and by mak
ing another effort in the Senate. If the Honse of Representatives 
does not like this bill, it can amend it. If it is in favor of any bill at 
all, it can put the bill into the shape that suits it; and if .the Senate 
dis::~.grees to that, it will then go to a committee of conference, and there 
the matt.er can be adj nsted; and that wil11·ealize the first motion maqe 
by the Senator from Delaware, who wanted it considered by a joint 
committee. I think the only way of getting it before a joint com
mittee is by a committee of conference; and I have faith to believe 
that, whatever may be the first action of tile Honse of Representa
tives, the two Houses will finally come together in that way. 

But, Mr. President, I must take occasion to express my surprise at 
the vote which was taken on this bill. I cerminly snppos'!d it was 
a-s far above party considerations as any bill that co11ld p .1ssil>ly be 
brought into this body. I could not comprehend how there could 
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be any partisan feeling about it, or any partisan interes~ one way or 
the other; and when I found that the vote was comparatively a party 
vote almost, I was surprised. 

The ar~ument in favor of reconsideration on the part of the Senator 
from Ohio is that the ·majority for the bill was not large enough. 
That is rather a novel argument for the reconsideration of a bill. 
What is tbe point in disputeT There wa-s but one, substantially but. 
one point of disagreement, and that was upon the seconil. section. 
That was in regard to a ease where there were two returns from a 
State, and the two Houses did not concur in adopting one return as 
being the lawful retnrn-:-a very remote con1 ingency. I, having faith 
in men and faith in parties and in the final integrity and patriotism 
of all parties, will be slow to believe that in a case of tha-t kind the 
return which is the true and lawful return will not receive the sanc
tion of both Houses, although the parties controlling the two Houses 
may be different. I am bot willing to believe that there is in either 
party of this country such an abseace of patriotism as to do great vio
lence to the rights of the people of the States and to the Constitution 
in a case like that; and hence the contingency that has alarmed so 
many has not ala.rmed me. In such a contingency as that it should 
be subject to the decision of both Honses, just like every other great 
qut:'stion of legislation that comes before Congress. 

Since that vote was taken a circumstance has been brought to my 
knowledge, a historical fact which I am sure will surpri~:~e and aston
ish this country when it is made known. The discovery was made 
by another Senator and I shall not state what it is; but it shows the 
overwhelming importance of some action upon this point. 

1\lr. BAYARD. Will the Senator state the nature of itT 
Mr. MORTON. I will not give the name of the Vice-President or 

.the names of the parties concerned; but it wa-s where a Vice-Presi
dent wa.s counting the vot-e, himself being a candidate, and be counted 
a false or null return in his own favor, a return that was no return 
at all. The facts are in the possession of the Senator from Vermont. 
But it is just one of those things that at any time might occur when 
a man is to be the judge in a ca-se where he is a party interested. 

Mr .. President, I hope this vote will not be reconsidered, for I have 
but very little expectation that anything will ever come of it. It 
seems ou the part of a majority of our friends on one side of the Cham
ber there. was but one arbitrament that they would accept. I£ I re
member the vote, eighteen distinguished Senators, representative men 
of their party, voted to make the House of Representatives, voting 
by States, the umpire in deciding upon a question of that kind. It 
was simply going back a hundre(f years in this Government; it waa 

·simply going back to the confederation where every question was 
decided in the Congress of the confederation, not by representatives 
of States, but by States, each State having one vote. · This proposi
tion, so far from showing any progress, is retrogression, a retrogres
sion of one hundred years. I£ that is the only arbiter that can be 
accepted, I am sru·e it will never meet with my approval. 

I think it is better all around to let this bill go to the House of 
Representatives and let tile democratic maJority there fix up such a 
bill as will meet with their approbation. If it comes back here and 
and we cannot agree to it, let it go to a committee of conference. I 
am sme that the House will see the necessity of doingsomethiug, and 
t}Je only argument my friend offers is that the majority here for the 
bill was not large enough. It is a bigger majority than you will get 
again. My opinion is that if this bill is now reconsidered that will 
be the end of it. 

Mr. BAYARD. :Mr. President, I have stated to the Senate too often 
to make it necessary for rrie to repeat now my sense of the very great 
intportance of t.his measure or of a measure satisfactory in its nature 
and its results upon this most important subject. I shall vote in favor 
of the motion of the Senator from Ohio to reconsider the vote by 
which this bill was passed by the Senate, because, if it has no other 
effectt it will lead to a prolonged consideration of a subject that it 
seems to me thus far has had what I must think a wrong view taken 
of it. 

I regret that the Senator from Indiana should be so thoroughly pos
sessed at all times, as it seems to .me, with an idea of distrust and al
most of dislike for the very name of State existence or the exercise 
of State power or the rec·ognition of State inrlitiduality. Why, sir, it 
seems to me t~at he is forgetting constantly tlie very federal nature of 
our system; and everything that tends to give a State individuality, to 
allow it to act as one oft.hennitsinour Union, is distasteful to the Sena
tor. Why should be sn.y it was retrogression; why should he say that it 
was advancing backward, tp intrust a question so vital as the decision 
of the people in the choice of their Chief Executive Magistrate to tbe 
tribunal deliberately selected by those who framed the Constitution, 
in the event of a majority of the electoral votes not being ascertained 
at the first count to be in favor of one of the candidates f Why, Mr. 
President, if it be true that there was a more distinctive recognition 
of Heparate State existence under the old Articles of Confederation, 
yet that was known to have its use~. It was known as a practice, 
worthy of recognition when, after their experience as a Confederacy, 
the States resolved themselves into a Union under a national form of 
government and carried into that, on this very subject which we are 
now consideriug, the recognition of the right and power of the States, 
as Reparate- communities, each votinO' individually, to elect a Presi
dent in case a majority of the electoral votes should not be fo1,1nd to 
be in favor of any one candid~te. In the present case it was pro'-

posed by an amendment ofi'ered by my friend from Tennessee~ [Mr. 
COOPER,] and subsequently renewed by me, and on both occasions, I 
am sorry to say, rejected by the Senate, that in the event. of tba two 
Hou es of Congress not having reached th~t happy condition of mincl 
which enabled them to judge totally irrespective of partisan bias in 
respect to candidates, the two Houses failing to agree as to which of 
two returns should be counted by the tellers in calculating the elect
oral vote, then; in the event of that disaO'reement, the House of Rep
resentatives, following the analogies of the Constitution as expressly 
declared, sbon ld, voting by States, become the arbiter between the 
two Houses who had failed to agree. 

Mr. President, look at it. I do not say that the Senator from In
diana. is oversanguine; but I am afraid that he is oversanguine in 
supposin~ that that day of political millennium ha-s arrived in· which· 
he and his party friends or I aud mine shall be able to look at facts 
imbued with all the color of party feeling and yet decid.e them as 
though we were entirely indifferent to the result of our decision. 

· Why, sir, there have been too many votes lately cast in this body
need I refer to the unhappy and discreditable case of the State of 
Louisiana in which we saw what party would do or what party could 
doT I do not refer to it for the purpose of suggesting whether on oue 
side or the other the blame or the merit lay. I only state the facts as 
they exist, facts that astonished me, holding my views, that persons 
could so be blinded by political prejudices to the extent that perhaps 
they thought I myself was. But so it is that it would be in my opinion 
a. very dangerous experiment to submit to the two Houses of Congress 
a question for their separate and distinct decision, the result of a dif
ference in opinion between them being the total disfranchisement of 
one or more of those political communities that form this Union. 

Sir, what must be the feeling of the citizens of a disfranchised 
community f Bring it home to- yourself, sir, (Mr. WALLACE in the 
chair,) a citizen of the honored Keystone State of this Union. Sup
pose there a dissatisfied minority, not accepting the results of anelec
tion, should meet and go through the form of a count of electoral votes 
and send forward a certificate, so that from Pennsylvania a donble re
turn shonld be made to the presiding officer of the Senate, and then 
came the question of coun~iu~ them, the vote of that State determin
ing the contest, what woulcl oe the feeling of every citizen ·of that 
State to find that the voice of Pennsyh·ania was absolutely silenced 
in a contest of that.kind, when her vote would have been productive 
of a decision complete and final on the subject f Why, sir, it muRtbe 
dissatisfaction. It cannot be satisfactory to any man who will look 
at the matter in advance; :md, therefore, the very gross defect of t.he 
bill as it passed the Senate is that, contemplating just such a differ
ence of opinion as that, it provides no arbitration to settle it. fhe 
Constitution" has provided and to-day provides for an arbitration 
where the original electoral vote has failed to contain a clear majority 
in favor of one or the other of t.he candidates. Is it not analo_gous, 
not simply to the Constitution, but it! it not analogous and amenable 
to reason, justice, propriety, expediency, that we should have an ar
bitration created and accept that as au a.rbitration which bas been 
suggested by t.he Constitution to us fo:r the decision of this very ques
tion' 

Mr. President, I do not see that it is out of order, but perhaps it 
may be inopportune to have gone into a discussion of this question, 
so deeply interesting, at this time. If there bas been party feeling 
in the vote cast upon this bill I sincerely regret it. The Senator from 
Indiana, however, will agree with me in saying that t.bere was no 
party ff'eling exhibited in the debate which preceded the vote. 
There. was at least that feature which I am sure was a grateful one 
in t .. bis Chamber. 

Now, sir, I do not know that a reconsideration of this vote and a 
re-argument of the question before the Senate will change opinions; 
and yet at the same time I can but remark at the present time w bn.t 
I have often observed before, that here, in the faco of a matter of tllo 
most vital importance, confessedly so, not more than one-thircl orono 
fourth of t.he seats in this Chamber are filled by their proper occu
pants; and so it was before. I believe, could the fact be ascertaiueu, 
that not more than one-half of the members of the Senate who votell 
p1'0 and con on the proposition · of the Senator from Inuiana heard 
the debate that preceded it or could, it seems to me, havo given mnch 
attention to the subject. It is, therefore, with a view of prov-oking, 
if possible, their attention to this matter, of making their vote even 
more deliberate than it wa-s before, that I shall vote for the reconsitl
eration of the vote by which this bill passed the Senate. 

I did believe and still believe that it would have been wiser to com
mit this whole matter, in advance of any expression of opinion of 
either House, to a joint select committee, selected for the purpose 
of coming together in a proper non-partisan tone for the sett1ement 
of this great question. Still it has been the pleasure of the Senate 
to choose another course : and now the opportunity may arise by a 
committee of conference to meet somewhat the object which I orig
inally proposed. But stilJ, sir, as I was one of those who did not con
cur in the action of the Senat.e and believe still that there should be 
further consideration before we come to adopt as a measure, by a vote 
of the Senate, that which I scarcely believe will meet the approval 
(judging from the color of the vote) of the other House of Congress, 
believing that every effort should be made, dispassionateJy made! to 
arrive at a proper solution, I trust the Senator will consent to have 
this vote reconsidered. 



1876. CONGRES&ION AL RECORB-SEN ATE. 258:i 
Mr. MORTON. No Eena.t01:, Mr. President, was more gratified at 

the tone and character of the debate on this bill than myself, for 
there was no partisan feeling in it. There was no indication that 
there was any party interest in the question, a.Iid hence my surprise 
when the vote was taken. As the Senator from Delaware says, the 
bill did not appear to excite a very great degree of interest, and yet 
it is fraugh~ with the very deepest interest to the country. If we 
shall adjourn without passing some bill upon the subject, we shall 
have left the seed of a revolution to grow. You will then have left 
this great power, that you are now not willin~ to trust to the two 
Houses because they may not agree,.to the decisiOn of oue man. That 
is the practical result of it, because when we come together to connt 
the votes next February, if there be no law and no rule upon the su"!>
ject, none can then be made. You cannot then make a rule and agree 
upon any plan to meet these difficulties. You have then got to de
cide it as 1t was in 1857, as it was in 1801, as it was.in 1805, and in 
1825, by the President of the .Senate. The returns that be presents 
will be counted and those that he withholds will be withheld, and 
there will be no remedy. You are simply voting to leave this to the 
decision of one man, because, as I said, when the time comes you can 
then make no law nor agree upon anyrule. As there will be no rem
edy1 it must be left just where it has been from the beginning, to the 
deetsion of the Vice-President of the United States, and as one Vice
President did count a vote in his own favor where there was no return 
the same thing may be done some time in the future. 

I do not propose to go into an argument upon this question. It is 
one of a most important character. We cannot" have a subject de
manding more important consideration before us at this session. If 
we desire to have a law to avoid this danger, let the bill go to the 
House and let the House put upon it just such amendments as it 
chooses. Then we can come together in a committee of conference 
and we can agree upon some measure I doubt not. If the vote is to 
be reconsidered and if the bill is never to go to the House until you 
get a. bill that can be carrieu by a. big majority here, you may just as 
well give 1t up. I have no more interest in it than anybody else. It 
is a matter of no personal importance to me over any other Senator, 
and I have no feeling about it. 

Mr. :MERRIMON. Suppose the House should reject the bill, then 
we could have no conference at all. · 

Mr. MORTON. That would be because they do not intend to pass 
any bill. If they should do that, it would be simply sayin~, "We 
intend to leave this thing just where it is now." It will bern their 
power to frame any measure they choose. They can put the bill in 
such a shape as to refer the decision of the question to the House 
voting by States, if they choose, and then we can come together in a. 
committee of conference and agree possibly upon some .measure. If 
they should choose the House to be the umpire, as eighteen Senators 
in this body voted solidly to do, we can thou come together and con
sider the matter; but if they pass nothing it is simply saying that 
they do not want any bill; and of course that would be the end of it. 

.Mr. EATON. I should like to ask tho Senator from Indiana a ques
·tion. I understood him to say that a Vice-President of the United 
States counted a vote that wna fraudulently returned. Did I under
stn.nd him correctly! 

Mr. MORTON. I did not mean to say that. 
Mr. EATON. Will the Senat-or state again what he said T 
Mr. MORTON. I undertake to say that the return-lists will show 

that the Vice-President counted a vote in his own favor where there 
was no certificate of return · where there was !:!imply a certificate by 
the governor of a State of the election of certain persons as electors, 
and on the back of the return was a little table, not signed by any
body, not certified to by anybody7 stating that so many votes for one 
man and so mariy votes for another had been cast. 

Mr. EATON. Will the Senator inform the Senate who that Vice
President was f 

Mr. MORTON. I will not make that statement now. There is a. 
Senator here who bas the record in his possession. 

Mr. SAULSBURY. Mr. President, tl1e conclusiop. to be <lrawn 
from the reiiL.·uks of the Senator from Indiana is that the votes cast 
on this side of the House in-opposition to the bill which he reported 
were governed by partisan considerations. In reference to the main 
question which was under consideration, the constitutionality of this 
bill, the power of Congress to pass laws and make the proyisions 
.contemplated by the brll, I was with the Senator from Indiana. I 
submitted my views upon that point, and they were in harmony with 
his own. I believe that a majority of the members on this side of 
the Chamber concurred with the view of the Senator from Indiana 
as to the power of Congress to make provision for counting the elect
oral votes. But there were provisions in the bill which we did not 
like. I wasfully impressed with the importance of making some pro
vision for ascertaining the Yote of the people of this eountry in ref
erence to the electien of President, believing that it ought to be done 

·at the present session. I tried in my humble way to so shape the 
bill that it should be perfectly fair and right', proposing such amend
ments to the bill reported by the Senator from Indiana as I believed 

· would accomplish that purpoee. There was a positive provision in the 
bill as it passed the Senate for throwing out the vote of a State. I was 
tmwilling to commit myself by my vote to the provisions of any bill 
which provfded affirmatively for the rejection of the vote of a State. 
There is no such provision as that in the Constitution, and I was un-

willing to assume the responsibility of voting for a bill which affirm
atively-provided for throwing out the vote of a State. 
· Mr. MORTON. Let me suggest to my friend on this point that 
tho bill cannot be said to make provision for throwing out the vote 
of a State, but it simply provides for the decision of a question aris
ing upon the vote of a State. In the absence of the bill you let the 
matter stand just as it is now. 'Vhen we com~ to count the votes 
next February, if there are two returns one of those returns must bo 
rejected. It must be rejected· by somebody. Who will be that per
son t It will be the President of the Senate. Nobody else can act 
upon it because there would be no rule under which anybody else 
could act. You cannot frame a law then. He may select the wrong 
return. In such a. case the bill provid~s that the right return shall 
be· select-ed by the two Houses, and if the matter is so doubtful and 
so obscure that the two Houses cannot agreo upon it, then, as a mat
ter of necessity, in the very nature of the case, it goes out. That is 
all there is of it. 

Mr. SAULSBURY. I contend, nevertheless, that a fair interpreta
tion of the bill proves this to be an affirmative provision that upon 
a certain contingency the vote of a State shall not be counted. To 
such a proposition I was unwilling to commit myself. I am aware 
that grave difficulties may arise if the matter is left to stand as it is 
now. I would prefer therefore to remedy it, and I will assist the 
honorable Senaf;or from Indiana in shaping the provisions of a bill 
that shall provide for every possible contingency in order to secure 
to the people of. every State in the Union a voice in the election of 
the Chief Magistrate. I was as anxious as the Senator from Indiana 
that some provision should be made in regard to this·matter; I feel 
the importance of such a provision fully as much as the Senator from 
Indiana; and I tried in my humble way, as honestly as the Senator 
from Indiana tried, to make some provision. It was because, and . 
only because, the bill of the Senator from Indiana did not do what I 
in my judgment thought it ought to do, because it did not provide for 
the counting of the votes of every State in the Union, that I cast my 
vote n,gainst the bill. I was governed by no party consideration. It 
is a question that ought to rise infinitely above party feeling and 
party int,erests. It addresses it.self to the nobler sentiments of our 
being, and we ought not to be governed by party interests in it. .I 
hope 'that no inference -will arise from the remarks of the Senator 
from Indiana that the democratic party in the Senate was governed 
in the vote it cast by anything of party cQnsideration. We were ~ov
erned by the fact that the Senator's bill did not make proper provis
ions for ascertaining the popular will in reference to the choice of the 
people for President of the United States. 

I hope the motion of the Senator from Ohio will prevail so that fair 
and proper consideration may be given to this subjec~ and some proper 
provision made for securing to the people of every State in the Union 
their just voice in determining the election of a President. 

Mr. THURMAN. I have but a word more to say before the vote is 
taken. I think I have never heard a. discussion in the Senate on any 
great public measure that was freer from anything like party than 
was the discussion on this bill. There was not an allusion on any 
side that could be considered in any sense partisan. The Senator 
from Indiana is greatly mistaken if he supposes that party feeling 
dictated the vote upon this bill. There wero republican Senators as 
well as democratic Senators who voted against the bill-republican 
Senators of great distinction, and of great ability, and of great ex
perience. Ther-a nre Senators on this floor who rather than leave 
open the possibility of a State losing her vote would prefer that it 
should be decided by the President of the Senate. They would rather 
trust to one man to decide the grave question of which return should 
be counted, and leave it to his conscience, his honor, his official re
sponsibility to the American people, than leave it open to any possi
bility that a State should be disfranchised. 

It cv.nnot be denied that the bill does make a possibility of depriv
ing a State of any voice in the election. The Senator from Indiana 
says that it is a misfortune that cannot -be avoided where a tribunal 
that is to decide is unable to form its judgment; but there a-re Sen
ators here who would, as I said before, follow the early usa.ge of the 
country and let the President of the Senate, though opposed to them 
in political sentiment, decide the question, rather than open the door 
to the possibility of depriving a. State of her voice in the election of 
a President. That is the reason which induced so large a vo_te against 
the bill. This reason and the belief that, although no such thing was 
intended, although any such idea was the farthest possible from those 
who supported the bill, yet that bad men might take advantage of 
the second section of the bill, and, taking .advantage of that, send 
up double returns for the very purpose of depriving a State of its 
voice in the election of Pr~ident, induced the large vote that was 
cast against this bill. I do not believe that men ever .voted from 
more patriotic impulses in the world than actuated those Senators 
who voted against this bill. I voted for the bill. I voted for it 
although I considered it imperfect. I voted for it in the hope that 
it would be amended in the House of Representatives; but when I 
saw the large vote against it, I believed, as I still believe, it will not 
be by amendment there in all probability that this measure will be 
perfected. We cannot conceal the fact that the Senate of the United 
States is alone the department in this Government i{)J which there is 
full and free and unrestrained discussion. I say thi& not to reproach 
any other department of the Government, but becmrse from the very 
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nn,tnre an<l necessity of the case such is the truth. A measure like 
thi. (auu no greater measure can engage our attention than this very 
bill) ought, if possible, to be perfected here where there is delibera.: 
tion and discussion without trammel and restraint. The Senator 
from Imlina certainly knows that I moved to reconsider the voto on 
tbi bill in the most perfect good faiL h. I may be mistaken as to the 
eJf et of reconsideration and he may be right ; but I believe that 
I havo the right view on the subject. 

Allu ion has been made to a .circumstance which I perhaps would 
not ba.vo noticed if something had been saitl more definitely about it. 
It was said that a Vice-President of the United States once counted 
for· himself tho votes of a State ·without any return from t,hat State. 
I have seen it stated in the newspapers that when his attention was 
callecl by the tcCllers to the fact he directed them to re-cord the vote 
an<l then tore up the paper in order to prevent a detection of the 
fraud. I venture to say that that good man never ·committed any 
such fraud in t,his world; and. if there is any paper that is apparently 
insufficient of itself, it is not all the return that was before him at the 
time and that was counted. What is conclusive in the matter is that 
the vote of that State, if it bad been rejected, would not have affected 
tho result in the slightest derrree. Tue election would still have been 
determined by the Rouse of Representatives, for ther~ was no choice 
by the people. ·Therefore, he could have had no possible inducfment 
to count for himself the vote which they say he counted without any 
return. Does anybody doubt bow Georgia voted on that occasion f 
Is there any pretense that she did not vote as her vote was recorded t 
Is there any pretense, or can there be, that if her vot.e bad been 
rejected it would have affected the result f She woul<lstill have the 
right, when .the President came to be elected by the House of Repre
sentatives, to cast her vote. It is of no use to conceal the name of 
this great man who is charged with this offense. It is no less a man 
than he whoso ban(l wrote the Declaration of Independence. It is 
no less a great name tl1an that of Thomas Jefferson that is impugned 
in this way. It is no less a man than he who n.t tbis late day is 
charged with having counted in his own interest the vote of a State 
without any evidence whatsoever that it had been cast for him. · 0, 
no, Mr. President, it will not do now to ma.ke such a charge. I await 
the production of the evidence upon that subject, and when it shall 
be produced I venture to say that nothing that impugns the integrity 
or the honor of that man will be found to exist. But this is apart 
from the question. 

I grant, as fully ns the Senator from Indiana can argue, that there 
is da,nger. I grant, as fully as he can assert, that the President of the 
Senate ought not to be the man to count the vote, be himself being 
interested. I read the Constitution aa he reads it, that the duty of 
the President of the Senate is to open the votes, and not to count 
them. I know the precedents when he did count them, in support of 
his counting them. I understand all that; but I lmow too, I think, 
the value of precedent~; where there was no contest and where there 
was no (}Uestion. I therefore agree, as the Senator knows, with him 
iu hit) view of the constitutional power of Congress to regulate this 
matter; and I urged therefore, the passage of his bill. I did so at 
tbe last session as weh as at this, an(} I hope that it may yet be passed; 
but I say to him in ali frankness that I do not beliovo that any measure 
which, so to spe..'tk, creates a possibility of depriving a State of her 
voice in the election of President can pass this Congress. 

Mr. MORTON. I did not intend to impugn the motive of any Sen
ator who voted for a,ny amendment to which I referred or who desires 
to ruconsider the vote by which the bill was pa sed. AU I said was 
that I was surprised at t~e final vote in view of the general tone of 
the discn ion. I think I was no more surprised than my friend from 
Ohio, and perhaps not so much as bft was. The Senator says that no 
bill can become a law that leaves a possible contingency by which a 
State can be (}eprived of a vote. I tell my friend 1hat we can pass 
no bill that will not leave such a contingency. He said he would 
rather leave it to the presiding officer of tlle Senate to decide. Can 
we compel the presiding officer of the Senate to decider Suppose 
there are two returns, and the presiding officer says, "I will not 
take the re ponsibility of deciding between these two returns; I will 
refer the matter to the two Houses," a thing the presiding officer of 
this body often does; you cannot make him decide it. And then, if 
the two Houses, having no knowledge about it, cannot decide it, if 
they separate and vote by common cousent, they may not agree, and 
in that case the vote is lost. How will you prevent the vote from 
being lost in that case! In the very amendment offered by the Sen
ator from Virginia [Mr. JOHNSTON] to refer the decision of this ques
tion to t.he House of Representatives voting by States, there were two 
possibilities for the votes of States to be lost. I .have that amend
ment here. In voting by States the amendment provides: 

But if the representation of any State shall be equally divided, its vote shall not 
be counte<l. . 

.A.s a matter of course, if you vote by States and the St.ate has two, 
fonr, or six Representatives, and they are equally divided, the vote of 
the State is lost. 

?lfr. WITHERS. 0, no; the vote of the Sta.te in deciding the ques
tion in the House is lost; but the vote of the State is not necessarily 
lost in the election of President. 

Mr. MORTON. Precisely, the vote of the State in deciding that 
question, and who willllecido the other question! 

Mr. WITHERS. That is very remote indeed. 
~fr. MORTON. I will bring. the question right borne to my friend 

from Virginia. Suppose it is referred to the House under the amend
ment of his colleague. Tho Hou e is to decide which of two returns 
shall be counted and to decide by a vote by States. Suppose the 
States are equally divided; I ask him if the vote of the State is not 
losh then f 

Mr. WITHERS. That is a more remote contingency, possibly, than 
the other. · 

Mr. MORTON. If you come to count contingencies, that may be a 
little more remote; but my friend from Ohio says that no bill can pa s 
which will leave that contingency open. I say yon cannot pa-ss a bill 
which will not leave that contingency, and that contiu~ency is not so 
very remote either. When you come to decide it there may be half a 
dozen States which will lose their votes in deciding it. I call my 
friend's attention to the fact that when the President was first electell 
by the House in 1< 01 there were three States that were deadlocked 
from the first to the thirty-sixth ballot, and then they were only re
leased from the deadlock by one member dodging and the other two 
changing their votes. · 

Mr. RANDOLPH. The Senator from Indiana has said three or four 
times in the course of this short debate that Congress cannot p388 a. 
pill that will provide for overy contingency. He has not said th~t 
Congress hM had no opportunity of passing a bill so framed as to pro
vide for every contingency. · I beg to remind the Senator that during 
the previous discussion I presented an amendment which provided 
for every difficulty, -and the Senator not only voted against it, but, aa 
I believe, spoke a~ainst it. If the opportunity is offered, I propose to 
renew that amencunent. I propose to do that which he claims he de
sires to do, that is, to provide that in no contingency shall the people
of a State be disfranchised. 

Mr. MORTON. What was my friend's amendment f Will my friend 
rearl it f 

Mr. RANDOLPH. The amendment has almost passed out of my 
mind, because the debate occurred some time ago. 

Mr. MORTON. Has my friend his amendmentf 
Mr. RANDOLPH. I have a portion of it here. The copy that I 

finally presented is not now in my possession, but the substance of my 
amendment is here. In substance it is this: 

Should the two Houses of Congress, acting separately, fail to agree as to which 
is the true :1n<l valid return of a Stato, then, an<l in that event onl.V, the Presiclent 
of the Senate shall render a decision of the question, and such rendition shall be in 
favor of tbatreturn of a State which sbllhave received a majority of all the votes 
cast in both Houses of Congress, considered as if both Houses had ca~t their votes 
in joint meeting assemblo<l. 

I submitted the amendment at first in this form, and it was after-
ward put in a better shape, a copy of which I h~ve sent for. 

Mr. MORTON. I have it here. 
Mr. RANDOLPH. Has the Senator from Indiana the last one f 
Mr. MORTON. My frieml from New Jersey thinks he haa found 

the method by which the vote of a State shall not be lost in any 
contingency, and he provides that where there are two returns" such 
rendition shall be in favor of that return of a State which shall have 
receive(l a maJority of all the votes cast in both Houses of Congress, 
considered as if both Houses had cast their votes in joint meeting 
assembled," counting so many votes in the Senate and o many votes 
ip. the House, and then a.dding them together as if they had all been 
cast in one body, and that return wbich has a majority of all the 
votes cast is to be adopted. Suppose there is a tie; in that case no 
return is adopted, a.nd the vote of the State is lost on my friend's 
own hypothesis. 

Mr. RANDOLPH. In tho amendment, which is not now in my 
hancl-the one that was finally substituted for that which I have just 
read-! provided for that very contingency, leavin~ the President of 
the Senat,e to give the casting vote in that exceedmgly remote con
tingency. I regret, very much that I could not obtain the Sena.tor's 
attention upon that subject. I tried very hard, but he seemed to be 
wedded to his own plan so that he appeared to me to listen very little 
to the suggestions of others. · 

Mr. MORTON. My friend proposed to leave it in that case to the 
determination of the President of the Senate. If he should be a 
President pro tem.pore, as is the case now, he would vote originally 
and his vote would be counted in the vote of the State, and then if he 
decided as President p1·o tempore he would vote on it again. He might 
refuse to exercise the extraordinary power of voting twice on the 
same thing. My friend from New Jersey [Mr. FUEI.INGHUYSEN] sug
gests that he may himself be a candidate for President or Vice-Presi
dent and it would place him in a very delicate position. He would 
not want to be embarrassed and might decline to vote at all. 

Mr. RANDOLPH. The difficulty is th!lot there are so many gentle
men in this body who are in that condition that we can pass no bill 
that will not be surrounded witb some such difficulty as the Senator 
ha-s suggested. [Laughter.] 

Mr. MORTON. I appreciate that difficulty, because my gaze falls' 
upon about twenty-five distinguished gentlemen over .here who are all 
in that condition, and I should think they would desire to avoid the 
embarrassment which may arise from Being called upon to decide in 
that case. [Laughter.] 

Mr. MAXEY. Mr. President, I gave the bill to count the electoral 
vote a.s much care and deliberation conscientiously as I was ca.pable 
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of. I regarded the bill as the most important that has been before 
the Senate during the present session. I t hink so yet. The bill as 
oribrinally presented and as it passed the Senate does contain a de
fe ct which wa~ made manifest to everybody during the progress of 
the discnssion. If the two certificates are presented aml the two 
Houses disagree, one voting for one certificate and the other voting 
for the other certificate, both coming from the same St.ate, then ac
conlin~ to the bill as it passed the vote of that Stat-e is lost. Various 
propmntiom were presented to cure that defect. I had the honor of 
presenting one myself. The Senator from Indiana stat-es that no 
proposition could come up that would cover every possible contin
gency. With all deference to the opinion of the distinguished Sena
tor, it does seem to me that the amendment which I presented cov
ered a-ny sort of contingency. Th1t was that where the two Houses 
disa):!reed, o.oe voting for one certificate and the other for the other, 
the Vice-President should give t.he casting vote. A great many of 
my friends we1·e so very .fearful of the power of the Vice-President 
that they placed themselves in this condition, in my humble judg
ment., that uy refusing to give him a right to the casting vote in that 
cont.ingency, (the only case in which b" would have the power to 
cast a vote at all,) the result is that he(, unts the entire vote. That 
is my jnugment about it; so that they practically, as the Bible says, 
"strain at a gnat and swallow a camel." That ism my judgment the 
result of voting down that amendment. Bnt I wa-s not wedded to 
that amendment, as I stated. I wanted some amendment adopted 
that would cure that defect. I voted against the bill as it passed 
conscientiously, because I then believed, and now believe, that the 
bill a.s it passed is, though not designedly, an invitation to fraud; 
fo1· if an election for President is coming to a close vote, and there 
is the sl!~htest excuse for a State to send up two certificates, that 
State wiu send np two certificates-and we have a case directly in 
point where that might be done-antl the voto thns sent up, if one 
cerLificate only were to come up, would turn the scale and elect a 
President. Then the result of sending up two eertificates from that 
State will be that both will be ruled out, one House voting one way, 
and the other Honse the other way; and thus it would happen, under 
the bill as passed, that the voice of the people would not be heard in 
electing their President. For that rea~on I voted against the bill. 
It was not with me a party question. As I stated in the argument 
when that question was here before, it was a great constitutional 
question, rising high above and beyond all party considerations; 
and I should regard myself unworthy of a position on this floor if I 
were to permit party to control my vote in a matter where the ~reat 
rights of the people were concerned iu the selection of a Pres1uent 
of the United States. Sol can say for myself at least that I did all 
that my poor judgment could do . to relieve the difficulty. I pre
sented an amendment which I then thought wouM relieve tLat diffi
culty. The wisdom of tht) Senate saw proper to vote down that 
amendment, aud the bill pn.ssed without any amendment. The bill 
contains a. defect which, in my judg~ent, is an invitation to fraud 
unwittingly embodied in the bill. So believing I vuted against it. 

.Mr. 1\IERRIMON. Mr. President, I felt a very serious interest in the 
bill and gave it the most serious attention ~hen it was before the 
Senate. I did not regard it from a party stand-point at all. The idea 
of party never entered into my considcmtion of it for one moment. 
My vote went upon the grounds that the Constitution charges Coil
gross with the duty of counting the vote. I tielieve that Congress is 
as much charged by the Constitution with counting the electoral 
vote for President and Vice-President as it is charged to pass a reve
nue law or any other law; and, so believing, I was logically con
strained to vote against every proposition which provided an umpire 
in the case of any diifenmce between the two Houses. I cannot con
ceive a case. in discharging the ordinary legislative duties of Con
gress, where the two Houses disagree about the passage of a bill, 
where Congress would have the power to pro.vide an umpire to decide 
what amendments should be adopted and what amendments should 
be rejected, or wi.Jat action of any character should be taken npon 
a bill passing between the two Houses. No more can I conceive of 
any po sibility that Congress in counting the electoral vote shall 
provi<le that the President of the Senate, or the Chief Justice, or the 
Supreme Court, or any other tribunal shall . decide whether the vo~ 
of a State should be accepted or rejected in that count. It is a 
(luty that devolves upon Uongress exclusively, after the President of 
the Se.nate, being the medium by which Congress comes in contact 
with the States, shall have opened the returns and laid them before 
it. It cannot escape the duty. I admit that I have some embarrass
ment about the qne~tiou when two electoral returns shall be made 
from a State; but I cannot see that if the matt-er is permitted t-o 
remain as it is now we shall be free from that embarrassment, and it 
did seem to me ihat under the bill which was passed the possi
bilities of such a difficulty were so remote that we need not trouble 
omsolves a great deal about it. I had the honor to o.fter an amend
ment whicfl I thought would relieve the d1fficulty. The judgment of 
the Senate, however, was against it. Still I was willing, though 
not entirely satisfied, to accept the bill as it passed. After havincr 
given the matter considerable deliberation since the bill passed, i 
have not come to any conclusion va.riantfromthat which !sanctioned 
by my vote. I should be willing to stand by that vote to-day, 1mless 
:! thought the bill could be amended in such a way a.s to obviate 
the difficulty t.bat we have all talketl about so much. I hear no 

plan suggested by which that difficulty can be obviated. I do not 
see from anything that bas fallen from Senators in this debate thu.t 
we shall be in any other condition after the bill is reconsidered, if it 
shall be, than we were at the time t.he bill passed. If we had to vote 
again, I should give the same vote under similar circumstances. I 
am very sure I never could vote for an amendment which would pro
vide an umpire. If, however, it is thought that by a reconsiderat.ion 
of the bill new light can be thrown upon the subject, and that we can 
come to a more definit-e and satisfactory conclusion, I hav"C no objec
tion to that, and without desiring to change my vote on the bill 
as it stanus, I shall vote for the motion of the Senator from Ohio 
to reconsider, hoping that some amendment in .the line of the view 
that Congress, and Congress alone, shall count the vote, may be 
adopted which will make it more satisfactory. Upon that ground 
alone I vote to" reconsider. 

1\Ir. BURNSIDE. .Mr. President, the more I hear this discussion 
the more I am convinced that the amendment which I submitted to 
the committee's bill suggests the proper course to be pursued in order 
to meet the case in all its points. It is clear to me that Congress has 
a right to delegate to a court the power to deci.de as to the electoral 
returns where there is a dispute in regard to them. In the famouM 
Rhode Island case to which I referred in the former debate it was 
decided by the Supreme Court of the United States that Congress had 
the right to refer a question of equal importance to a court. What 
WM that case T 

The fourth section of the fourth article of the Constitution of the United States 
provides that the United States shall guarantee to every State in the Union are
publican form of government, and shall protoot each of them against invasion, &c. 

The court goes on to discuss the question, and says finally: 
It rested with Congress, too, oo determine upon the means proper to be adopted 

to fnlfill this guarantee. 

So here it is the plain duty of Congress to adopt measures which 
shall ascertain the will of the electors. The court goes on to say: 

They might, if the:v bad deemed it most advisable oo do so, have placed it in the 
power of a court to oecicle when the contingency had happened which required the 
Federal Government to interfere. 

So spoke the Supreme Court in the great case of Luther vs. Borden, 
uttering its voice through Chief J nstice Taney in a decision which is 
still regarded as settled and fixed law. Now I say that the duty de
volves upon Congress to see that the electoral returns are properly 
counted and that each Stat.e shall have its representation in the elect
oral college; and if any contingency arises which makes it advisable 
for Congress to impose the duty upon any court of this country to 
decide for them upon ce.rtain points involved in these returns, they 
clearly have. the right to require that court to perform that duty. it 
seems to me that that comes precisely within the rule prescribed by 
the Supreme Court in the decision from which I have read. If, as 
the court there hold, Congress bad a right to determine when it was 
necessary for the Government to interfere in a State under the guar
antee clause of the Constitution; if, in other words, Congress had a 
ri~ht to delegate to a court of the United States the power to decide 
wucn the occasion for that interposition arose, then Congress certainly 
have the right to delegate to a court of the Uni~d States the power 
to decid-e a-s to which is the lawful return of the votes of electors 
from any. State where two sets of returns from any one State ru·e pre
sented. 

It s~ms to me that the decision to which I have referred is one of 
great importance. The case there spoken of probably is not of equal 
importance to the one under discussio~ but there certainly can be 
no reason why all good citizens of the United States would not be 
satisfied with the decision of the Supreme Court in a case like this. 
As I said the other day, we have been in the habit of abiding by its 
decisions. Whetherthey :1ccord with our own views·npon the matters 
at issue we all acquiesce in their decisions. No safer or more impar
tial arbitrament can be selected, in my opinion. 

Mr. MORTON. Mr. President, my friend from Rhode Island, be· 
fore t.he conclusion of the former debate, had his attention called to 
this decision. The remark that he quotes as having been made by the 
court in that case was clearly outside of the case; but it does not re
fer to the question of the power of Congress to establish an umpire to 
decide the thing other than Congress itself. It refers to the question 
of fact when the contingency of fact bad a,risen of domestic violence, 
and as to that the court say incidentally, in passing: 

They

Congress-
might, if they had deemed it most advil:mble to do so, have placed it in the power 
of a court to decide when the contingency had happened which required the Fed
eral Government to interfet'e. But Congress thought otherwise, and no doubt 
wisely, and, l>y the act of Fobrnary 28, 1795, provided that "in ca.se of an insnr· 
rcction in a.nv State against the government therrof it shall be lawful for the Pres
ident of the United St1.tes, on applica.tion of ·the Legislatm•e of such State or of the 
Executive, (when tbe Le~sla.turo cannot be con"\"ened,) to call forth such number of 
the militia of any other State or St.ates as may be applied for, as ho may judge suf
ficient to suppress such insurrection." 

That was a case where the Constitution had not located the power 
of determining when the contin(J'ency of fact bad ba.ppened; but 
Congress did vest the President with th:1t power by the act of 1795-'96. 
I think the language of the court falls short of the principle my frieml 
refet3 to, and it is mere obiter any how; it is not in the case at all. 

Mr BURNSIDE. I am quite aware that the court made no dec,isiou 

• 
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on this question, but simply said that Congress might, if it chose, 
delegate this power. It did not delegate the power, I know, as the 
Senator from Indiana says; but the court said it might have dele
gated the power. I consider that a case of the kind now nnder con
sideration, of two returns from a State, is a question of fact just as 
much as the question to which the Senator from Indiana refers, and 
which the Supreme Court said Congress might delegate the deter-
mination of to a court. . · 

The PRESIDING OFFICER, (Mr. WALLACE in the chair.) The 
question before the Senate is, Shall the vote by which this bill passed 
Le reconsidered f 

:Mr. STEVENSON. I ask for the yeas and nays on the motion to 
reconsider. • 

The yeas and nays were ordered; and being taken, r_esulted-yea.s 
31, nays 23 ; as follows : • 

YEAS-Messrs. Bayard, Bogy, Caperton, Cockrell, Conkling, Cooper, Davis, 
Dawes, Dennis, Eaton, Edmunds, English, Goldthwaite, Gordon, Hamilton, Howe, 
Kelly, Kernan. Key, McCreery, Maxey, Merrimon, Norwood, Paddock, Randolph, 
Ransom, Saulsbury, Stevenson, Thurman, Wallace, and Withers-31. 

NAYS-Messrs. Anthonv1 Booth, Boutwell, B~rnside, Cameron of Pennsyl
vania, Cameron of Wisconsm, Clayton, Cragin, Ferry, Frelinghuysen, Hamlin, 
Harvey, In,~ralls, Jones of Nevada, Logan, McMillan, Morrill of Maine, Morrill of 
Vermont, Morton, Oglesby, Robertson, Sargent, and Windom-23. • . 

ABSENT-Messrs. Alcorn, .Allison, Bruoo, Christin.ncy, Conover, Dorsey, Hitch
oock, Johnston, Jones of Florida, McDonald, Mitchell, Patterson, Sharon, Sherman, 
Spencer, :Wadleigh, Weat., Whyte, and Wright-19. · 

The PRESIDING OFFICER. The motion to reconsider is agreed 
to. The question recurs on the passage of the bill. 

Mr. :MORTON. I give notice that I will call up the bill to-morrow. 
Mr. ED:MUNDS. The bill is before the Senate now. The motion 

should be to postpone it until to-morrow. 
Mr. MORTON. That is to be done by common consent. 
The PRESIDING OFFICER. That is the nnderstahding of the 

Chair. 
Mr. SARGENT. I ask the consent of the Senate to take up House 

bill No.1052, to correct an error in the Revised Statutes of the United 
States, and for other purposes. 

Mr. THURMAN. Before the electoral bill pa-sses over, I wish to 
suggest that it cannot be amended without a fnrther vote of recon
sideration~ which I suppose is a mere matter of form, and that is to 
reconsidf'r the third reading. I make that motion. 

The PRESIDING OFFICER. It is moved to reconsider the vote 
by which Senate bill No. 1 was ordered to be engrossed for a. third 
reading. 

The motion to reconsid~r was agreed to. 
The PRESIDING OFFICER. The bill will be regarded as post

poned nntil to-morrow by common consent. 
CREDITS TO SETTLERS ON PUBLIC LANDS. 

1\Ir. SARGENT. I move to take up the bHl I have indicated. 
The motion was agreed to; and the bill (H. R. No. 1052) to correct 

an error in the Revised Statutes of the United States, and for other 
purposes, was considered as in Committee of t;he Whole. . 

The bill amends section 2403 of the Revi.~ed Statutes by strikin~ 
ont in the second line the word "seven" and inserting the wora 
"one." · 

The Committee on the Revision of the Laws reported the bill with 
an amendment to strike out aft.er "one," in line 11, the words: 

And all credits to settlers for moneys deposited by them for surveys of lands, as 
provided by section 2401, allowed since the date of the approval of the Revised 
Statutes of the United States are hereby declared to !Je legal. 

And in lieu thereof to insert: 
.And all proceedings under said section 2403 shall have the same force and effect 

as though ena.ctod. a.s herein ame~ded. . 

The amendment was agreed to. 
Mr. SARGENT. Perhaps I should make a slight explanation of the 

bill before askin~ that it be paBSed. The Commissioner of the Gen
eral Land Office m his last annual report called attention to the fact 
that in the revision of the United States laws a section had been 
named as 2407, when it ought to be named 2401. It affects the rights 
of settlers who under the law are entitled to deposit in the United 
States Treasury the cost of surveys of the lands where their homes may 
be, and subsequently to be credited with the amount of such deposit 
upon the price of the land. By the error made in the Revised Stat
utes this is rendered nugatory; that is to say, they make their de
posits but cannot receive their credit. The result has 1Jeen some con
siderable confusion both with reference to pre-emptions and town 
sites. He recommends that the change be made. The only change 
is to make a correct citation of the statute in the Revised Statutes. 
The bill has been favorably reported by the Committee on the Revis
ion of the Laws and is a House bill. 

The bill was reported to the Senate as amended, and the amend-
ment was concurred in. · 

The amAndment was ordered to be engrossed and the bill to be read 
a thircl time. 

The bill was read the third time, and pa-ssed. 
WESTElli'i ~""1> ATLANTIC RAILROAD CO~A.l.'iY. 

1\ir. GORDON. I move to take up the bill (S. No. 177) to authorize 
the Secretary of ·war to adjust and settle claims of the State of Georgia 
again t the Government on account of the Western and Atlantic 
Railroad. 

. 
Mr. EDMUNDS. I hope the Senator will withdraw that motion. 

I offered a resolution, which was adopted by the Senate some days 
since, calling on the Secretary of War for detailed information I·e
specting the transactions of the United States about this railroad, and 
I think we ought not to act upon the bill until we get that informa
tion. I ask the Senator from Georgia to let it go over for a verv few 
days, until we can get that information. • · 

Mr. GORDON. I have not the least objection to its lying over, hut 
I think if the Senator will examine the book which I hold in my hand 
he will find that we have all the information that he asks for. ' How
ever, it is scattered through the volume and it may be better to get 
it in a condensed form. I think we already have the information of 
the transactions of this road with the State, the amonnt of property 
turned over, the price the State paid for this property, the order under 
which it was done, &c. 

Mr. EDMUNDS. We have a good deal of that, which was not un
known to me when I offered the resolution to which I have referred; 
but if the Senator will carefully examine the resolution he will find 
that it is designed to get from the \Var Department a supplement to 
what we already have, which will bear more precisely upon the pre- · 
cise point involved in this bill. The reports to which the Senator re
fers are perfectly familiar to the Committee on the Judiciary, who had 
bills of a similar character with this, respecting, I think, about six rail
ways, two sessions ago, I believe, before them; and therefore the sub
ject is not new to us at all. . I thought in reading this bill that this 
information from the War Department it wouJd be desirable to have, 
in order that we might perfectly understand the whole bearing of the 
case. I imagine, of course, that we sho.ll get the information very 
soon indeed. 

Mr. GORDON. I have no objection to letting the bill lie over for a 
short time. -

The PRESIDENT pro tempore. The Senator from Georgia with
draws his motion. 

PA.Y DEPARTMENT OF THE ARMY. 

Mr. BURNSIDE: I move to take up the bill (S. No. 126) to restore 
appointments and promotions to the Pa,y Department of the Army. 

The motion was agreed to; and the Senate, a-s in Committee of the 
Whole, proceeded to consider the bill,- which proposes to repeal so 
much of section 1194 of the Revised Statutes as applies to the Pay 
Department of the Army, and to provide that the rank of Paymaster
Genero,l shall be restored to the grade of briga{}ier-general, and that 
his rank shall date from the day he entered on the duties of the 
office. 

The Committee on Military .Affairs reported an amendment to strike 
ont "and the rank of the appointee under this act shall date from 
the day he entered on the duties of the office." 

Mr. EDMUNDS. Does that section apply to anything else than 
the Paymaster-Genera 1 f . 

Mr. BURNSIDE. No, sir; and the amendment that was reported 
by the committee makes the repeal take effect from 11Ild after the 
passage of this act. · 

Mr. EDMUNDS. Sec;ion 1194 of the Revised Statutes is as follows: 
Until otherwise directed by law there shall be no new app<)intments and no pro. 

motions in the Departments of Adjutant-General, or of Inspector-G-eneral, or in the 
Pay, Qno.rt~rmaster's, Subsistence, Ordnance, or Medical Depo.rtments. 

• The bill, I believe, provides that, as applied to the Pay Department, 
this whole section is repealed, which opens the whole Pay Depart
ment to promotions and appointments exactly as if this law did not 
exist. Does the Senator from Rhode Island intend that! 

Mr. BURNSIDE. This bill is only for the purpose of making the ' 
Paymaster-Gener:ll a. brigadier-general. Nobody else can be pro
moted under it. 

1\Ir. ED~lUNDS. I do not know about that. I should like to have 
the bill read once more. 

The PRESIDENT pro tempore. The bill will be read. 
The Chief Clerk read the bill. . 
Mr. EDMUNDS. What is the object of repealing this section, which 

applies to the whole Pay Department f · 
lfr. PAD DOCK. Is it not necessary to repeal so mu~h of the act as 

:relates to the Paymaster-General! 
Mr. EDMUNDS. Ah, I agree to that. 

. Mr. BURNSIDE. I think myself it wonld be well to amend the 
bill so as simply to repeal so much of the section as relates to the rank 
of the Paymaster-General. 

1\lr. LOGAN. I had not observed the bill; in fact, it was in the 
charge of the Senator from Rhode Island, and the committee agreed 
to let him report it and I did not examine it; but I am satisfied that 
the bill aa reported will open the Pay Department to promotion. I 
should not have agreed to it if I bad so understood it. Hence I sug
gest to the Senator, inasmuch as the intention of the bill is not to do 
that, that the bill be recommitted, and let him report it back again. 
He can do it to-morrow. · • · 

Mr. BURNSIDE. If the Senator :from lllinoia will allow me I will 
make one suggestion that may strike him as covering the case. It is 
that the bill be so amended as to say that so much of this section be 
repealed as refers to the rank of the Paymaster-General, and that t!Je 
·Paymaster-General may be a brinadier. 

Mr. LOGAN. I would report the bill in a form providing that the 
head of the Pay Department shall hereafter be a brigadier-general; 
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and tbat leaves this section stand just as it is, so as not to effect pro.: 
motions. 

Mr. BURNSIDE. I accept the suggestion of the Senator from Illi
nois, and I should be very g1ad to have the thing arranged. 

Mr. LOGAN. The Senator can report it to-morrow. 1 
Mr. BURNdiDE. The Military Committee meet to-night, and it 

can be recommittecl and attended to and reported back to-morrow, 
and I shall then call it up. 

The PRESIDENT pro tempol'e. It is proposed that the bill be re
committed to the Committee on Military Affairs. Is there objection f 
The Chair hears no objection to that course, and tho bill is recom-
mitted.. · 

MUTUAL FIRE-INSURANCE COMPANY. 

"Mr. INGALLS. House bill No. 700 lies on the table, it having been 
re~rl three times and ihe question now being on its passage. I ask 
t.hat the bill may be taken up and the vote taken. It is the bill to 
incorporate the Mutual Protection Fire-Insumnce Company of this 
city. 

The PRESIDENT pro tempore. A motion to reconsider wa-s pending. 
The bill was rejected, and a motion to reconsider was made. · 

Mr. ING.ALL~. That motion WM passed, and the bill returned to 
the Senate. 

The PRESIDENT pro tempore. A motion to reconsiderwasentered, 
pending which request was m:tde of the House of Representatives 
to have the bill returned in order to have the motion to reconsider at
tach to it; but the motion to reconsider was not considered, and it 
could not be until the return of the bill. · 

Mr. INGALLS. Then I move that the Senate now proceed to the 
consideration of that question. • 

The motion was agreed to; and the Senate proceeded to consider the 
motion to reconsider the vote rejecting the bill (H. R. No. 700) to in
corporate the Mutual Protection }"'ire-Insurance Company of the Dis
tl:ict of Columbia. 

Tbe mol-ion to reconsider was agreed to. 
The PRESIDENT pro tempore. The question now recurs on the 

passage of the !Jill. 
The bill was passed. 

DISTRICT REFORM SCHOOL. 

Mr. HITCHCOCK. I move that the Senate proceed to the consid
eration of the bill (H. R. No. 1345) revising and amending the various 
acts establishing and relating to the Reform School in the District of 
Columbia. 
- The motion was agreed to; and the bill was considered a-s in Com-

-mittee of the Whole. 
Mr . .ALLISON. I suggest to the Senator havi.JJg charge of this 

bill that the bond of the treasurer is not large enough. I see it is 
only $5,000. From the ·very necessity of the case, it eeems to me, 
considerable sums of money may be placed .in the hands of the treas
urer. I sug~est the propriety of increasin~ the bond. 

Mr. HITCHCOCK. Does the Senator o:fter an amendment f 
Mr. ALLISON. I think the bond ought to be larger. I submit 

that to the Senator. 
·Mr. HITCHCOCK. The committee thought the amount of the 

bond was proper. 
Mr. ALLISON. We are in the habit of making appropriations fQr 

this Reform School, and a considerable sum of money may be in the 
hands of the treasurer. . 

Mr. HITCHCOCK. Probably this is a much larger amount than 
the trea.surer will have in his hands at any one time. 

Mr . .ALLISON. Any one likely to be appointed treasurer could give 
a bond of $20,000 just as well as $3,000. I move to amend by striking 
out "$5,000" in line 5 of section 4, and inserting "$20,000" as the 
amount of the bond. 

The motion was agreed to. 
The bill was reported to the Senate as amended, and the amend

ment was concurred' in. 
The amendment was ordered to be engrossed, and the bill to be read 

a third time. 
The bill was read the third time, a.nd p~sed. 

LEGAL :fENDER OF SILVER COIN. 

Mr. SHERMAN. I move to take up Senat.e bill No. 263 with a view 
at the end of to-day's session of leaving it as the unfinished busi
ness for to-morrow. It is what is commonly called the silver bill. I 
do this at the request of Senators who desire to speak to-morrow. I 
do not expect action to-morrow on tbe bill. I make the motion for 
their convenience, not to interrupt the business· of to-day, but simply 
that the bill may be left as the tmfinished business for to-morrow. 

The PRESIDENT pro tempore. The question is on the motion of 
the Senator from Ohio to take up the bill (S. No. 263) to amend the 
laws relating to legal tender of silver coin . . Is there objection T The 
Chair hears none, and the bill is before the SenatE\, and will be re
garded as left as the unfinished business at the end of to-day's session. 

JAPANESE INDEl\INITY FUND. _ 

l\lr. FRELINGHUYSEN. I move to proceed to the eonsideration 
of Senate bill No. 626. It is the bill in relation to the Japanese in
·demnity fnnd. 

Mr. COCKRELL. I must object to taking up that bill and insist 
on calling the Calendar in regular order. ' · 

Mr. FRELINGHUYSEN. I move that the Senate proceed to con
sider the bill I have mentioned. 

The PRESIDENT pro tempore. The question is on the motion of 
the Senator from New Jersey. 

Mr. COCKRELL. I think we can soon reach that bill by taking up 
the Calendar regularly, and there are a number of other matters here 
that can soon be passed upon. They are accumulating on the Calen
dar; and it seems to me that we ought to work off some of the lmsi
ness. 

Mr. FRELINGHUYSEN. When the Calendar is called it is only for 
cases that are not objected to. This bill has been passed on the Cal
endar; and at the request of several Senators, especially: those on the 
other side of the House, I call it up now. It may be that the bill wants 
more consideration than we can give it this afternoon; but I make the 
motion to take"it up. 

The PRESIDENT pro tempo-re. The question is on the motion of the 
Senator from New Jersey. 

The question being put, the Chair declared that the noes appeared 
to prevail. . 

Mr. FRELINGHUYSEN. I call for the yeas and nays. 
The yeas and nays we-re ordered. . 
Mr. P ApDOqK. I am satisfied that t~s bill will lead to a great 

deal of d1scuss1on, and I hope that my friend from New Jersey will 
not insist upon it at this late hour of the day. It seems to me that 
it would be better to let the bill go over until another day, so that 
we may take it up at an earlier hour and make a day's business of it. 
There are some bills less important which might be considered to
day, to which there can be no objection. I have one of that kind 
myself. I hope that we shall not be called upon to consider this bill 
at the present time. . 

The PRESIDENT p1·o tempore. The question i8 on the motion to 
proceed to the consideration of the bill in relat..ion to the Japanese 
indemnity fund, upon which the yeas and nays have been ordered. 

The question being t~ken by yeas and nays, resulted -yeas 30, nays 
9; aa follows: 

YEAS-Messrs. Allison, Bogy, Burnside, Clayton, Cooper, Davis, Dawes, Dennis 
English, Ferry, Frelin,ghuysen, Gordon, Hamilton, Hamlin, Jones of Nevada Kor: 
nan, Logan, McCreer~ AfcMillan, Maxey, Merrimon, Monill of Vermont, Randolph, 
Ransom, Robertson, Sargent, Saulsbury, Sharon, Sherman, and Windom-30. 

NAYS-Messrs. Cameron of Wisconsin, Cockrell, Dorsey, Eaton, Goldthwaite, 
Hitchcock, Paddock. Spencer, and Withers-9. 

ABSENT-Messrs. Alcorn, Anthony, Bayard, Booth, Boutwell, Brnce, Cameron 
of Pennsylvania, Uaperton, Christiancy, Conkling, Conover, Cragin, Edmnnds, Har
vey, Howe, In,!;alls, Johnston, Jones of Florida, Kelly, Key, McDonald, Mitchell 
Monill of Maine, Morton, Norwood, Oglesby, Patterson, Stevenson, Thurman: 
Waill.eigh, Wallace, West, Whyte, and Wright-34. · 

· so the motion wa-s agreed to; and the bill (S. No. 626) in relation 
to the· Japanese in(lemnity fund was read the second time, and con
sidereil as in Committee of the Whole. 

The first section authorizes the President to reserve from the J apa- -
nese indemnity fund the sum of $125,000, to be used in the manner 
hereinafter provided; and, if not incompatible with the relations of 
the United Sta-tes to other powers, to pay over to the government of 
Japan the residue of the indemnity fund, including all accumulations 
of interest; or, after correspondence with that government, and in a. 
manner satisfactory to it1 t~ transfer the fund, together with its in
crease, to the government. of Japan in trust, the income thereof to be 
perpetually used for the promotion of education in Japan. 

Tbe second section authorizes the President to ascertain the claims 
of the officers-and crew of the lJnited States ship Wyoming for bounty, 
ransom, or prize money on account of the destruction of piratical ves
sels on the 1Gth of July, 1863, in the Straits of Simonoseki; and also 
the claims of that portion of the officers aml crew of the United States 
ship Jamestown wbo ma.nned the Takiang in the bombardment of 
the hostile forts at the Straits of Simonoseki on the 5th, 6th, 7th, and 
8th days of ~:?eptember, 1864; and if, in his judgment, they are found 
either in law or equity to be justly chargeable against this fund, then 
he is directed, in full satisfa.ction thereof, to cause $12.=),000, reservecl 
from the indemnity fund, or such part thereof as in his judgment 
shall be just and equitable, to be distributed among the officers and 
crews in accordance with the laws and regulations governing the dis
tribution of prize-money in the Navy of the United States. In ·this 
distribution no money is to be paid to the assignee of the mariner, 
but only to the mariner or his dniy authorized attorney in fact, or, 
in case of his decease, to his legal representative, excluding any as
signee. If after .the satisfactiOn of these claims any part of the 
$125,000 reserved for this purpose shall remain unused, then h.e is 
further authorized to pay over to the Japanese government the re
mainder in the manner provided in the first section. 

Mr. COCKRELL. Is there a report accompanying the bill T 
The PRESIDENT pro tmnpore. There is a report. 
Mr. J'RELINGHUYSEN. The bill as reported from the Committee 

on Foreign Relations contains thiB clause: 
And is further authorized, if not incompatible with the relations of the Unit.ed 

States to other powers, to pay over to the government of Japan the residue of said 
indemnity fund, including all accumulations of interest; or, after correspondence 
with sai<l; ~oyer~ent, anu in a manner satisfactory t~_it, to transfer said fund, to
gether With 1ts mcrease, to the government of Japan m trust, the income thereof 
to be perpetually used for the promotion of education in Japan. 

Sfnce the bill has been reported I have had an interview with the 
superintendent of education, Professor Murray, who went from this 
country, who has bad communication with the · representative of 
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Japan here, and his impression is that it would be advisable not to exact indemnities from weaker :powers further than wM neces~y to cover actaal 
] that It t . d't' • · h'ch 0 · · 0 I aaree 1 have out1'1y; and while the popular hostility to foreign intercour e and .the desiro to 

emp 0Y a erna lVe con 1 lOll' m w 1 Jllll1 n o ' compel the nation to open up s.dditional facilities for trade may have L>een at the 
spoken to a number of the members of the committee who also think time an excuse for firing the indemnity at its stipulated amount, yet now, wbcn 
that in returning this mouey we should return it without any quali- the attitude and policy of Japan have undergone a complot.e change, it seems no 
fication whatever. I think that is the better sentiment of all with longer just or magnanimous to exact from them a sum grea.tet· than actuallyn ecled. 
whom I have conferred. Therefore I move to strike out in the first 3. Since Japan was opened to the intet·course of tho world the Unitcu Rtatcshavo 
Section all after the word "interest" at the end of the ninth line ., felt a genuine and commendable interest in the affairs of that country. 'l.'hf'ly have 

watched with pleasure the wonderful movements in the de>elopment of her re-
which will have the efl'ect of returning this money without a.ny con- sources, in the education of her people, and in the assimilation of her laws aml 
dition to Japan. My friend from Missouri [Mr. COCKRELL] asked government to those of Christian na.tions. It is plainly the trne policy of the 

h th th · t Th · f ll t · th United States to aid and encourage these movements, and we have, in the tlispo i-
w e er ere 1S a repor · ere 1S a u repor accompanymg e tion to be made of this indemnity ftmtl, anocea.c3ion, without any clraught upon our 
bill. - own resources, to give to them an example of American justice and ma.guanimity 

Mr. COCKRELL. I should like to hear it read. which will be beneficial to both nations. 
The Chief Clerk read the following report submitted by Mr. FRE- 4. The conclusion of tho committee is that Congress shoulcl in the first placo:pro. 

LINGHUYSEN, from the Committee on Forei~n Relations, Mnrch 22 : vide for the final adjudication of any claims that may yet be unsatisfied aga10st 
~ this fund. .A..s doubts may still attach to the admisSilJility of the claims of the 

The Committee on Foreign Relations, to whom were referred the resolutions and naval officers and crews above referred to, it is recommendeil that they be referred 
the report of the committee on foreign commerce of the Chamber of Commerce of to the President for final settlement, and that a sum of money sufficient to cover 
tho city of New York, in reference to the Japanese indemnity fund, submit to the these claims be reserved from this fund, ant! that the remainder of the fund, in
Senate the following report, and recommend the passage of the accompanying bill ' eluding its accumulations of interest, be paid over to tho Government of Japan. 
in referenc~ to the same: To efiect this object the committee report the accompanying bill entitled "A bill 

It it~ now more than twelve years since the occurrence which ga.ve rise to this in- in relation to the Japanese indemnity f?Jld," and recommend its paasage. 
demnity. The money composing this fund has been paid over to the United States 
at intervals during this period, and that :portion not actually required to pay the Mr. HAMLIN. I wish to add a word only in relation to the motion 
damages and expenses for which it was stipulated has been mvested in regist~red which the Senator from New Jersey has submitted, to strike out so 
bonds of the United States and retained as a trust fund in the custody of the Sec· h f th bill "d · It t' · th t f t1. · 
retary of State. After the pn.ynient of the claims which have been recognized as muc 0 e as proVl es as an a erna IVe 1n e re urn o uLS 
legally char~eable to this fund. it now amounts, with its interestaccumufn.tion~1 to money that it shall be appropriated for educational purposes. I think 
over a milhon and n quarter of dollars. The subject of the tlisposition of mis I have a longer acquaintance, in committee at least, with the subject 
fund has from time to time been brought to the attention of Congress in themes- than my friend from New Jersey, and my recollection is very clear 
sa~es of the President and by memorials ad(lressed to Congress, and the subject and very distinct that that alternative was orimnally incorporated 
should now be disposed of. The essential fa~ts bearing upon this question are as o· 
follows: from suggestions made that it would be more acceptable to the Japan-

The treatieeform~ bl Japan with the United States and withoth(lrforeignpow- ese government. We now learn that it would be more acceptable to 
~"ti!~ej~~ore~ol~tl:~ EF~~~a!::~:=~~ t~~~6ts~::~~!: ~f~hl~ dl! exclude it, and ther~fore for the very reaBon on which it originally 
turbance wns the fear and suspicion of foreignerR which prevailed among the peo- went in it should now go out. 
ploof Japan. Forseveralcenturiesthecountryhadbeenclosedagainstforeignin- :Mr. DAWES. I should like to ask the SenatorfromNewJersey 
tcrcourse, and the people had been taught to regnrd the admission of foreigners as why it is tha.t it is more acceptable to the Japanese government that 
fraught with danger and as hostile to their prosperity. Hence when the Tycoon of tho money should be paid into their treasury f 
Japan act.uallyformed treaties of runity and commerce with these suspected for- 'I KERN A li.T Th 1 't t d ti a1 'f h 
eigners, there arose such a tumult of excitement as finally resulted ill a civil war .D r. ' .i:U,, • ey can app Y 1 o e uca on purposes 1 t ey 
arid in the overthrow of hi.s power. The government of Japan was a feudal aristoc- choose. 
racy, in which the supreme military and executive authonty was exercised by the :Mr. DAWES. I do not see any difficulty in their applying it, if it 
Tycoon, ami the det-ails of local government by a. number of territorial princes is in their treasury; but what assurance do we have that they will 
or daimios. 'l'hese d aimios were, m many cases, on account of t-heir wealth and ex- d · th 1 f · f 
tensiYe possessions. almost independent rulers. And in this Ut?rising against for- not evote It to e genera current expenseS 0 their government 
eignintercourseseveralof themo tpowerlnldairoiostookaleaumgandactivepart.. Mr. KERNAN. I beg to ask my friend if he thinks that having 
Amon~ these was the powerful prince of Chosin, whoso territories bordered upon money in our hands that belongs to them we ought to impo e any 
the Straits of Simonoseki, which connecttheJapane11e inland sea. with the Chinese condition upon them in handing it back f I think our trne duty is to 
waters. He, in defiance of his government, and while that government was striv- . I I · d · 
ing as well as it could to fulfill its treatyobli~ations, erected hostile batteries capa- say, "We ha.ve pa1d al our c arms, an here 18 tho residue of the 
ble of commanding the straits, and announceu his detel'llli.nation to prevent the pas- money." 
saue of foreign vessels. In 1863 an American merchant-vessel, the Pembroke, when Mr. DAWES. That is a question that I do not desire to discuss 
passing the straits was fired upon, but not injuretl, by the prince's batteries. ln now, because I have expressed my opinion on it elsewhere. 
retaliation for this insult to our flag, the United States steamship Wyoming, under 'lr. HAMLIN. If my friend from '1assachusetts will allow me to the command of Captain David McDougal, was dispatched to Simonoseki. He .l1 Jl 

. found there, besides theland.battelies, se,-eralvessels belonginu to the prince. With answer him, I think I may do it with propriety. It was suggested 
great gallantry, aud no little dan!!er t.o his vessel and ita crew,"be attacked the ves- as a point of honor, at one period of time, that the Japanese govern
eels and sunk or destroyed two of them. Six of his orew were killed and several ment would be disinclined to receive the money back in terms, but if 
wounded in the action. 

This insult to our flag w:ta brought to the attention of the Jal?anese government our government would appropriate it to educational purposes it would 
by the American minister. They pr'lmptly disavowed the aottoJitof their rebell- avoid what might be regarded a !'Oint of honor. I belie\e they have 
ions vassal, and subsequently arranged with the minister for the settlement of the gotten over that now, and say they will appropriate it as they please, 
claim for damages on the part of the owners of the Pembroke. Shortly after the if will t 't to th Th t · th 1 t th b t 't 
affair of the Pembroke, however, the prince, still defiant, fired upon vessels belong- we re urn 1 em. a 18 e rea ru a ou 1 • 
ina to the French and the Dutch, who, in retaliation also inflicted summary pun- :Mr. THURMAN. If the Senator will allow me to make a remark, 
is'fi'ment. The affairs of the country were in so disturbed a condition and the power it does seem to me that it would be almost an insult to a foreign gov
of the Tycoon was insuchdangerfrom his rebellious daimios that he could not and ernment for us to give them money which we admit to be theirs (for 
dared not send a sufficient force to put an end to the obstructions of the straits. '.ro otherwise we have no ri~ht to rrive it to them) and then undertake 
the foreign representatives ht. expressed his deepest regret for this and begged for o· 
additional time in which to put down the rebellion. And as the straits of Simo- to prescribe what they s all do with it. 
noscki were not necessary to the passage of commerce to and from the open ports 'Mr. HAMLIN. It was done at their own suggestion in the first 
of Japan, the delay would not have seriously interfered with the convenience of place. 
the foreign nations. But the representatives of the treaty powers resolved to take Mr. THURMAN. If any power should undertake to return us money 
the matter into their own hands and do for themselves what the government could 
not undertake t.o do at once. They therefore tlispatched a squa<rron of armed ves- which it found to belong to us, and at the same time assume to pre
sols, seventeen in !ill, to remove the obstructions to the passage of the straits. The scribe what we should do with it, I do not think that we would ac
United States having no steam-vessel in Japanese waters at that time, a small ves· cept one cent of it. I am nat disposed to treat any power, eYen the 
sel, the Ta.kianj!:, was chart-ered for the occasion, at an expense of $9,500. The 
squadron executed ita commission with thoroughness and dispatch. The vessels most feeble on the earth, (and Japan is ·not the most feeble,) in any 
and batteries were utterly destroyed and t.he prmoo himself compelled to make his such manner. I therefore have heard with great pleasure the motion 
submis ion. of the Senator from New Jersey to strike this clause out of the bill. 

Immediately after the return of the expedition, the representatives of the treaty I d t th bill I th' k •t d th · ht 'd Tl 
powers held a con~erence with the ministers of the ,:rovernment, and presented to n regar 0 e ' m 1 procee s upon eng 1 ea. 1e 
them a demand for damages and expenses, resulting from these transactions. The second section commends itself to my approval. I have expressed my 
indemnity wn.s fixed by tlie foreign representatives at $3,000,000. The share of the opinion upon this subject at previous sessions of the Senate. Here 
United States in this indemnity was subsequently fixed by the negotiations of the was a case in which a. set of rebels against the Japanesf\ governmont 
home governments, and we have received on this account &785,000, .Mexican. The d took t ak th t n1 f th U 't d 
only claims known to exist against this funtl which have not been already ascer- un er o m e war upon e commerce no o Y o e ru e 
tainetl and settled are those of the officers and crewoftheUnitedStatesshtpWyo- States but of certain Europea.n powers in defiance of their own gov
ming and of that portion of the officers and crew of the United State.s ship James. ernment, in defiance of treaty stipulations between those powers aml 
town who manned the chartered ship Takiang in the allied expedition. ·On behalf Japan, and in defiance of the law of natione. They inflicted severe 
of the claimants it is urged that had the vessels and batteries which were destroyed · 
by their actions been tlie vessois of an enemy, they would have been entitled to injuries upon an Amencan vessel. Thereupon Commodore McDougal, 
bounty or prize money under the laws of the Unitea States, and that, while tech- in command of the American naval force in those seas, did precisely 
nieally they were not the vessels of an enemy, and therefore they are not techni- for tho protection of American commerce what he was bound to do. I 
cally entitled by law to bounty or prize money, yet that, inasmuch as by these speak of him from forty years' knowledge of him, for he and I were 
actions, which were attended with danger and lqss of lifo, the United States became school-boys to2:ether. Like a brave man as he was, he took the re-
possessed of this large ·sum of money, they are in equity entitled to some share ~ 
thereof. sponsibility of acting without instructions, but his course has since 

Your committee, after a careful consideration of the above facts and of others been fully approved by his Government, and admitted to be correct 
bearing upon the case, have arrived at tho followin~ conclusions: by the Japanese government. He punished the pirates, if they can 

L The a~ts for which this indemnity was exacted were not the willful a~ts of the be so called, as they are called in the report, certainly rebels a!.!ainst Japanese government, nor were they approved or countena ced by it. They OC· ~ 
curred during a perioa of great political disquiet, when the government fotmd it the Japanese government, who, in defiance of the laws and treaties 
imJ?oss!ble to control the reoellious actions of its subjects and to fulfill its treaty of their own government, and of the rights of foreign governments 
ob~gT~~j~panese government is jtl8tly held responsible for the a<ltual damages that had treated wit~ them, undertook to destroy American,, Dutch, 
and expenses arising to the Unjted States or to citizens of the Unit-ed States out of aml o~h~r commerco m those seas. Afterward the same pumshment 
these transactions. ~ut it has never been the true policy of the United Stat.es to . was VlSlted upon them by the French and the Dutch. 
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:Mr. HAMLIN. It was all done jointly. 
Mr. THURMAN. It was a most gallant thing. Itwa.swiselydone; 

it was done in strict pursuance of the laws of the United States; but 
it so happened that, we not being at war with Japan at the time, the 
prize-money acts of Congress do not apply to this case in letter. In 
spirit they do; and so it ha.<J been recognized ever since. Six com
mittees .have reported in favor of allowing the officers and. crews of 
the Wyoming and the Takiang such compensation as would have been 
allowed to those officers and crews had there been open war with 
Japan. The reason of the thing applies aa much in this case as any 

• other. That indemnity being furnished to our officers and cr~ws, 
the residue of' the fund belongs to Japan, because all our claims upon 
her government above that have been satisfied. It is simply consist
ent with justice, and with the dignity of this country, audits respect 
for the dignity of Japan, that t.he remainder of the fund should be 
1·etmned to her without a.ny condition whatsoever. 

I therefore entirely approve of the motion made by the Senator from 
New Jersey, and hope tha.t it will be adopted. Tl1en with some 
verbal amendments which are necessary in the second section, and 
which I think will be made without objection, I hope that the bill 
may pas. 

Mr. DAWES. Having made the inquiry I did, perhaps I ought to 
say that it was from no desire to throw any obstacle in the way of 
the bill, but because heretofore, in another place, I struggled very 
bard to get a bill passed that would pay this sum back to Japan upon 
the condition that it should be devoted to educational purposes. I 
happened to know then that it was in accordance with the desire of 
the Japanese government, and, indeed, I was impelled to do what I 
did do at the instance strictly of the agents of that government and 
those largely interested in education in that country. Seeing the 
motion made to strike out that clause and to give the money gener
ally over to the Japanese government, I was led to make the inquiry 
I did. I understood then, as the Senator from Maine has already 
stated, t.ha.t a.t that time it was necessary to have it appear that it 
was in some way to be appropriated by the authority of the Govern
ment of the United States, else the Japanese government taking it 
back would thereby confess that there had been something wrong in 
taki.ng it, and would suffer harikari or something of that kind. It 
was to get around such a. calamity as that that the methocl was first 
suggested. I am heartily in favor of paying the money back to 
J npan; and if Japan prefers to take it unconditionally, or if it is 
thought best to pay it in tbat way of course so mnch the better. 

There is another fund like this tbat I hope the Senator from New 
Jersey will, the moment he gets this bill through, exert himself to 
have acted on by the Senate, before it is all frittered away by claims 
that are generally, when there is no other fund upon which to quar
ter them, quartered either upon the Japanese or the Chinese fund. I 
hope be will not suffer any delay, and I will vote with him to take up 
any bill of that character in regard to the Chinese fund, after this is 
passed. 

.l\Ir. EATON. I agree entirely with the Senator from New Jersey, 
and I suggest to him that it would be well t~ strike ont these words 
~= . 
If not incompatible with the relations of the United States to other powers. 

It seems to me that we ought to know, before we legislate with re
gard to a matter of this sort, whether it would be compatible with 
the relations of the United States to other powers or not. 

Mr. FRELINGHUYSEN. A5 is well known, this fund which Japan 
paid was paid for the benefit of the French and the Dutch as well as 
of the United States. It is a matter of abundant caution that a 
clause is introduced into the bill that this money shall be paid over 
to Ja.pan if it is not incompat.ible with the proprieties existing he
tween us and those other nations which are interested in the general 
fund. My friend from Connecticut suggests that that ought to be 
ascertained before we legislate. I think not, with all deference to 
him. Our intercourse with those nations is through the executive 
department. We as · a legislature can ha.rdly hold intercourse with 
them to find out what their views are. We give this power to the 
Executive, and intrust to him, as we do in all our relations with for
eign countries, the ailjnstment. of tbis matt-er of delicacy between our 
nation and the French and the Dutch. 

Mr. STEVENSON. I should like to ask the Senator from New Jer
sey a question. I see that the bill provides for the return of this 
fund with the accumulations of interest. Has this fund been draw
ing interest since we ~ot it f 

Mr. FRELINGHUYSEN. I understand that it ha.a been a separate 
fund by itself, accumulating interest. 

Mr. HAMLIN. That is so. 
Mr. ·STEVENSON. I understand the amendment of the Senator 

from New Jersey is to strike o.ut. the clause relating to a fnn,d for 
educational purposes f 

Mr. FRELINGHUYSEN. Yes, sir. 
Mr. INGALLS. 'fbis money is ours, or it is not. It either belongs 

to the American Government rightfully, or it belongs to the Japanese 
government. If it is ours, we certainly ought to keep it. If it is not 
ours, we ought to return it without condition. It appears to me that 
the second section is defective and necessarily so in that it appears 
from the terms of that section that there is an unadjusted demand 
still existing upon this fund in the nature of prize-money due t-o the 

officers of certain vessels, which sum bas not been ascertained. It 
seems to me that the better course would be to authorize the Presi
dent to ascertain specifically the amount that is due ont of this fund, 
and then direct that the balance, whatever it may be, shall be paid 
over to the Japanese governmeut. 

Mr. HAllLIN. 'fh,at is Rubstantially done a.Iready. 
Mr. INGALLS. ·why not put it in the bill! 
The PRESIDENT pro tempore. The question is on the amendment 

of the Sena.tor from New Jersey to strike out lines 10, 11, 12, 13, atid 
14 of the first section. 

The amendment was agreed to. 
:Mr. EATON. I did not wish to encumber the amendment of ~he 

honorable Senator from New Jersey with an amendment, and now 
that it is agreed to I move to strike out in lines 6, 7, and 8 of section 
1 the words : 

H not incompatible with the relations of the United States to other powers. 

I apprehend that there c:m be no question with regard to this mat
ter. Certain moneys were paid to other powers and certain moneys to 
the United States. H strikes me that we have nothing to do with 
regard to the payment by the government of Japan to other powers. 
This is a matter between ourselves and the government of Japan, and 
I would not encumber a statute with language of this character. It 
does not seem to rue to be proper. 

Mr. THURMAN. I hope the amendment offered by the Senator from 
Connecticut will prevail. I hardly think it is consistent with the 
dignity of t-he Unitecl States or the right determina.tion of a questi.on 
which should depend simply upon principles of justice, that we should 
make it depend upon what our relations are with other powers. This 
is a very noble example that we shall set if we pass this bill. It is 
an example that will be commemorated in the historr of this country 
as a proof of its justice, that when we received from Japan more than 
the indemnity was, we returned her the surplus. It ought to be re
turned upon strict principles of justice, and not with any regard what
soever to our relations with other powers. It is a question simply of 
justice and right, and in no sense dependent upon our relations with 
other powers. 

Mr. FRELINGHUYSEN. I think the bill would be equally effective 
perhaps if the amendment of the Senator from Connecticut should 
prevail, but I cm·tainly thiuk it is better that these words should re
main. The money will be paid in the same way. As was said by the 
Sena.tor from Ohio, we owe the money and w·e have the right to pay 
it, whatever other poweTS say n.bont it. The fact is that bore was a 
joint engagement in which tho French, the Dutch, and the United 
States were concerned. The money was divided equally between the 
three. The sum was divided into three parts. lt is very probable 
that the French and the Dutch really did not receive more than was 
indemnity for their injuries, for I understand that they did suffer 
much more than the United States. While thi~ provision will not 
prevent our paying back the money, it seems to me that it is a more 
gracious manner of doing it to do it after conference with them. Still, 
I snbmit the question to the Senate. 

Mr. STEVENSON. I hope the amendment will be adopt-ed. I do 
not think we have anything to do with the other nations. This is a 
matter which peculiarly belongs to us. It is a. matt.er of great delicacy 
ancl great propriety. The fund had to be dividccl ex roquo et bono. 
Suppose it should turn out that they did not agree with us; wbat 
then, I should like to know from the committee! Suppose, upon con . 
sultation, these two nations were to say, "We do not agree with you, 
and we in tend to hold on to it ;" what would we do f I do not think 
we ought to allow them to dictate to us, and still less to have any 
power of dictating an action which the highest principles of integrity 
and a high enlightened polity dem:rnd. I think we onght to act in
dependently of other nationS', and I would not even let them ksow 
what we were doing. If this money does not belong to us, let us 
return it. I think there is a good deal in what was said ·by the 
Senator from Kansas, [Mr. L~GALLS.] I do not know whether this 
$125,000 ha.s been ascert.ained or not. I do not think we ought to 
retain anything unless we know that that much is due to these 
officem in the way ·of prize-money. 

Mr. FRELINGHUYSEN. I would state to the Senator that that is 
the sum which has been estimated after examination. I suppose that 
it is 3.8 near an approximation as is possible. 

:Mr. STEVENSON. If that is so, I am willing that the bill shall be 
passed; but I hope the amendment of my .friend from Connecticut 
•ill be adopted. I should like to see it adopted unanimously. 
Mr. MERRIMON. I beg to ask the Senator in charge of this bill if 

there is anything in our treaty relations with England or France that 
renders it necessary that these words should remain in this bill f 

Mr. FRELINGHUYSEN. I presume there is not. The words of the 
bill are, "incompa tib te with our relations." I do not suppose that even 
if these countries should say "we prefer you should not pay back this 
money," that would prevent our doing it. But I do not think the 
retention of the phrase is important; and if the Senate see proper to 
adopt the amendment of the Senator from Connecticut I do not object. 

Mr. HOWE. Mr. President, it strikes me that if we are about to 
give an evidence of the sense of justice which animates the people of 
the United States we ought to be able to adduce some more striking 
proof of it than this bill will f~rnish if it passes. It may be that the 
first section of the bill will stand in the judgment of the world as a 
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signal evidence of that justice, but it seems to me very clear that the of such application. In one event, and in one event only, in the appli
second section weakens that evidence very much. cation of such force they are entitled to a certain share in what they 

I thought there was force in the su~gestion made by the Senator conquer; outside of that they are not. There is no obligation that I 
.from Kansas just now, that either th1s money in justice belongs to can see, either in the way of law, or of justice, or of equity, consid
Japan or it does not, and if i~ belongs to Japan we ought to pay it to ered in its natural or any other sense, formakingthisprovi ion. You 
Japan without any conditiol1S and without any abatement. I have might just as well make an additional provision for Senators, if we 
neve.r myself seen any very conclusive evidence that the money be- sit two hours later than we do every day, on the ground that we have 
longed to Ja.pan. The theory has been that the money was paid by especially distinguished ourselves. It was one of the precise missions 
Japan to these allied or co-operating powers to enable them to in- · th<.Lt these people were engaged to perform, and they did it, and they 
demnify their subjects severally for such losses as they had sustained did it well, Ulfdoubtedly; but the idea that ·any money is to be taken 
by this affair in the Straits of Simonoseki. I do not understand my- from the Treasury or from anybody else to pay them for simply doing • 
self that that was the theory upon which the sum was paid. There their natural and ordinary and legal duty, when the law under which 
was what might be called a civil war; if I understand it, one of the they undertook to do that duty did not hold out any such expectation 
provinces was in revolt against the imperial government and the re- to them, is to me totally inadin.issible. 
volting province inflicted some injuries upon our public rights, inter- Then, in addition to that, it proceeds to provide for the officers ancl 
fered with our rights of navigation in those stnits, or were supposed crew of the United States ship Jamestown who m;mned the 'fa
to do so, and the naval forces of these several powers united to go up kiang-which I take to have been a Japanese vessel of war-in the 
there and help Japan punish that province a.nd a.t the same time bombardment of the hostile forts at the Straits of Simonoseki. 
avenge the insults that had been heaped upon us. In consideration of There is a case where it is proposed that you shall pay these officers 
both those services-helping the imperial government and making and sailors of the United States for helping the Emperor of Japan 
reparation for the injuries that had been clone these several powers- to carry on this warfare against his rebellious subjects in bombard
this gross sum of money was paid. The powers interested having ing a fort, and take that out of this indemnity fund which, as has 
agreed upon the division of the money out of the portion which came been stated, either belongs to our Treasury or to Japan. 
to us, this Government, acting upon its own sense ofjnstice,has liqui- My friend from Wisconsin [:Mr. HowE] asks me, what is the meas
dated and paid every private claim which could be prefeiTedagainst ure of compensation T There is no measure except the discretion of 
the fund. ',['here is a certain sum left. The :first section of the bill the President of the United States, because there is no rnle of law, 
proposes to restore the balance of the money t~ Japan, but the second there is no rule of public law or of statute law, or of custom or usage 
section of the bill proposes to make one more grab before it goes be- whatever, which is to guide t"be discretion of the PresL.ent of the 
yond our reach to pay something, either bounty, or ransom, or prize- United States as to how much he shall allow to tbe peopleofthe James
money on account of the destruction of piratical vessels destroyed by town for going on board a Ja.panese vessel of war and assisting in born
the fleets of all these powers; and it is said you have got so that yon barding a rebellious fort on shore. There is nothing to guide his 
can guess pretty near what sum that is. I have felt myself all along discretion whatever. He is to ascertain their claims, and, having 
as though that was not precisely the kind of warfare ·in which prize- ascertained them-that is, having settled, in his judgment, what they 
money was to be earned; and if. prize-money was earned I do not see ought to be-he is to take the amount out of what he is to pa-y the 

·why it has not already been adjusted, and settled and paid out of Japanese. · , 
this fund years ago, or out of some other fund. Mr. CONKLING. I wish to inquire of the Senator from Vermont, 

Mr. EDMUNDS. Because the prize laws did not allow a claim in having been out a moment, whether his observations are directed to 
any such case. . the whole of the second section or whether they will ·be answered 

Mr. HOWE. That would be a goo(l reason, and if it was a good by striking out the words in line 11 "or equity" so as to make the 
reason five years ago I do not 8ee why it should not be a tolerably rights or claims of these men hinge upon what is he law f And in 
good reason to-day. that connection I inquire of the Senator from Vermont whether he 

Mr. EDMUNDS. I do not. has before him the fac~ so definiti>ly that he is prepared· to say that 
Mr. HOWE. I think if we want to prove our justice, we had bet- as matter of law none of these persons, regardless of such equitable 

ter strike out the second section of the bill and stand on the first sec- claims as they might have, are entitled T • 
tion. Then you will have a pretty clear ca-se as far as that goes, bot Mr. EDMUNDS. The question of the Senator from New York is 
at the same time it will be :...little ~mbarrassing to prove that it is very pertinent, as his que tlons almost always are. My observations 
just for this Government to take from a fund which belongs to Japan were a.ddrassed in general to the whole section; and then I had malle . 
the money necessary to pay these prize claimslnd bounty clairus. a note that, if the Senate should not choo8e to strike out the whole 

Mr. FRELINGHUYSEN. I donotunderstandmyf1·iendfrom Wis- section, the words "in law or equity" ought to be modified in some 
cousin entirely, whether he does not favor the bill because it does not way. But when you look at the convention between the Empe1·or of 
pay back enough to Japan, or because it pays back too much. Japan and these four powers you will perceive-! think I aru safe in 

Mr. HOWE. It is on that precise question that I am divided. saying that in the presence of this Senate as learned as it is-tuat 
[Laughter.] there is no ground in point of law upon which any one of the officers 

Mr. FRELINGHUYSEN. So I thought. or crews of these vessels of the United States could stand in a prize-
Mr. HOWE. It is a little difficult to determine what is the gravest court for a single moment. This convention recites what had taken 

objection to it. I am a little doubtful whether the first section ought place; and I must take it to be the best evid~nce attainable of what 
to pass, but I will acquiesce in that if you will take off the second t.he fact really wa8; and if I do not weary the Senate I will read it. 

- section. I say again it seems to me that either this money belongs to .Mr. FRELINGHUYSEN. What do yon read from f 
Japan or to us, and if it belongs to .Japan you ought to pay it as pro- Mr. EDMUNDS. From the convention concluded between the 
vided in the first section and without the deduction which the second United States and the Empire of Japan. 
section calls for. Mr. FRELINGHUYSEN. What volume t 

Mr. EDMUNDS. I movo to strike out the second section of the Mr. EDMUNDS. The fourteenth volume of the Statutes at Large, 
bill. The section provides for allowing compensation in the nature of puge 665. · 
bounty, ransom, m· prize money to the officets anu crews of the vessels Wherer~ a convention between the Empire of Japan and the Governm nt of the 
of the United States that participated in this engagement in certain United States, Great :Brit.'l>in, France, and Holla.nd-
str~its of an nnprono~nceable name. Th? la,ws . of prize, whe~her Although afterward it is spoken of as "the Netherlands"-
uoner the laws of ~tiona o .. : under th~ pnze statutes o~ the Umted provi<ling for the payment to said governments of the sum of $3,000,000 for in. 
States, do not proVIde and were never mtended to prov1de for cases demnities and expenses, was concluded and signed by their respe.::tive plenipoten· 
of that character. The right to prize-money arises from a capture tiariea on the 2'>...d. day of Octob~r, 1864, which convention, being in the Englisb, 
mad~ in warfare, and the statute~ of the United States are based upon Dutch, and Japanese languages, 1s word for word .as follows: 
that theory. There were two crafts, piratical or rebellious, one or the coNVENTION. 
otlier, in Japan that were sunk in a little river by the combined op- The representatives of the United States of America, Great Drltain, France, and 
erations of the navies of the Nf'therlands and of Great Britain and tho Netherlands, in view of the hostile anta of 111ori Daizen, prince of Na:;ato and 

Suwo, which were :u1 uming such formiuable proportions as to make it difficult for 
of France and of the United States. Now it is proposed by this sec- the Tycoon faithfully to observe the treaties. having been obllgeil to send their 
ond section that the President of the United States is to constitute combined forces to the Straits of Simonoseki in order to de troy the batrorios 
himself a judicial tribunal to determine what are the just claims in erect.eu b:v that daimio for the destruction of foreign vessels aud the sroppage of 

. . . th d trade; ann the government of the Tycoon, on whom devolved the duty nf Cb:llltiS· 
re pect of bounty, ransom, or pnze money arJsmg out of e ~strnc- ing this rebellious prince, beinJr held responsible for any dama:re resulting to the 
tion of those piratical vessels, as the statute calls them. Whether interest-s of treaty powers, as well as the expenses occasioned by the expedition-
they were piratical vessels or not under the laws of war, would de- And here I will remark that we should have held it to be a some
pend on the proportions that ~he rebellion in Japan had assumed at what singular law of nations in the years from 1861 to 1 6;), if it had 
that time-questions that came at one time a good deal nearer home happened that any foreign power had claimed that we were re- pon
to us than they do at this present moment, or as. I hope they ever sible for any acts of aggression upm1 foreign powers committed by 
will again. rebels within our own bonlers. I will proceed: 

This bill J?roposes to go entirely beyond either the public laws of The undersigned, representatives ~f treaty powers, and Sakai Hiila no Kami. a. 
war in relat10n ~o prizes or the statutes of the United States. It does member of his second council, invested with plenipotentiary powers by the Tycoon 
not appear to me that there is any case whatever for making any al- of Japan, an.imated with the desire to put an eml to all reclamations eoncerningthe 
lowance to the officers and crews of these public vessels of the United acts of aggreSl!ion and hostility committed by tbe said Mori. Daiztln since tlte fil'!lt 
St t Th · · f h. h th · · d d f b. h of these acts. in June, 1863, against the flags of divers treaty powers, and at tbe 

,a, es. e mlSSJOn or W lC ey are com.mlBSlone au or w lC same time to regulat~ definitively· the que.stiou of ind(\mnities of war, nf whate,·(lr 
they enlist is to execute the power of the United States by force kind, in respect to the allied expedition of Simonoseki, ha-veagroodand det~rmincd 
wherever it may be lawfully applied, and this was a public illiltance upon the four articles followin~: 
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I. The amount payahle to the four powers is fixed at $3,0'lo,r.oo. This sum to 

include all claims, of whatever nature, for past aggressions on the part of Nagato, 
whether indemnities, ransom for Simonoseki, or expenses entailed by the opera,. 
tiona of the allied squadrons. 

Yon will perceive that it includes not only reclamations for injuries 
to tbe cHizens as subjects of the particular powers, insults, aud all 
that, but also for tbe trouble and expense to which the allied powers 
were put in assisting the Tycoon to put down this rebellion at that 
pl::we 

II. The whole sum to be payable quarterly. 

That merely provides for the payments. Then it proceeds to say 
in the third article : 

Inasmuch as the receipt of money baa never been the object of the said powers, 
but tho establishment of b~tter relations with Japan. and the desire to place these 
on a more satisfactory and mutually advantageous tooting is still the leading object 
in view; therefm:e, if His Majesty tho Tycoon wishes to offer, in lieu of payment of 
the sum claimed, and as a material compensation for loss and injury sustained, the 
opening of Simonoseki, or some other eligible port in the inland sea, it shall b~ at 
the option of the said foreign governments to accept tho same, or insist on the pay. 
mont of the iDdemnity in money, under tho contlitions above stipulated. 

IV. This convention to be formally ratified by tho Tycoon's government within 
fifteen days from the date thereof. 

I have read all the operative parts. Therefore you will perceive, 
Mr. President, that this money was paid, not merely, or only, or 
chiefly indeed, for the distinct injuries that had happened to the cit
izeus or subjects of the four countries, but also for . a general and 
sweepin~ indemnity to those four powers for tho assistance they had 
rendered to the empire of Japan in putting down this rebellion at 
that place; and inasmuch as they say money was not the object, it 
was left to be determined afterward whether the opening of this par
ticnlar port should not be taken in the place of money, in order to 
square the account, to use a commerciaJ. phrase. It wa-s finally de
termined that that wa-s not desirable. 'fhey cho e to take the money, 
and the money was paid. The Japanese government chose to pay it. 
Now, I fail to see, I confess, upon what ground it is, either upon high 
justice or high equity or high morality, that there is any obligation 
upon the part of the United States or of either of the other three 
powers to repay to the government of Japan any part of this money. 
Inasmuch as it was not, as in the case of many instances of conven
tions that have occurred in regard to private injuries to private cit
izens, a case of compensation for particular and individual injury, 
illegal injury happening in the country of the government paying it, 
bn t was a general indemnity, not only for that, whatever it might be, 
but also for the general expenses of assisti.ug in putting down this 
rebellion, I do not see, I say, upon what ground it is that any morality 
requires us to repay any of it, or authorizes the J apa.nese government 
to demand it. 

But that is apart from t-he motion I have now made to st.rike out 
the second section, because I think it will be obvious to my learned 
friend from New York in reading this convention and the report of 
the committee which states what took place, that there was on this 
occasion the destruction of two vessels called piratical, but really, as 
I suppose, in the service of this rebellious prince, and there was also 
the bombardment and capture of a fort on the land. Now, by the 
prize law, I submit to my friend from New York and to everybody 
else, thero is no ground of claim on the part of the officers and crews 
of the vessels of the United States. 

Mr .. CONKLING. If the Senator will allow me, before he completes 
his remarks I will state to him the purpose of my question. Having 
been out of the Senate for a moment, I did not know whether he was 
directing his observations to the fa-ct that under the bill these people 
nilght be remunerated, whether entitled by law or only in equity. I 
put to him the question to ascertain that. I now perceive that he 
maintains that this section ought to be stricken out because there is 
no law known to us under which in a prize-court or elsewhere these 
men can receive recompense, remuneration, reward, whatever it may 
be called, for the services they rendered. 

Now I bring to the attention of the Senator from Vermont the fact 
first that if there were such a law, this part of the bill would be quite 
unnecessary ; so much of this money as they could claim, probably 
would not have been begging for an owner for some years; and I su.p
pose, I think the committee suppose, I think all those who have dealt 
with this .subject suppose, that, like numerous cases in our history, 
tl1is was an instance which invoked special action, a{}tion which no 
court could be summoned to take, action which was to be measured 
by the meritorious character and t.be exceptional nature of the acts 
w l;l.ich these men did. 

A friend nea,r me has reminded me of the case of the A.lgerine 
pirates, and of the measures taken against them. I might remind the 
Senate of other instances in which claimants could not go into a prize
court, and obtain anything for what they did, and because they could 
not, treating the fact not as an objection but as a reason, provision 
was made similar-to this to the end that, although they were in the 
line of their duty, having rendered exceptional service, peculiar in 
it-s charact.er, I might say-perhaps, descriptive of this case, picturesque 
in the incidents which attended it--

Mr. EDMUNDS. "Picturesque" is the very word. . 
Mr. CONKLING. · I am very glad to have the Senator from Vermont 

indorse even one word which falls from mt\. 
Mr. EDMUNDS. That is the only one. 
Mr. CONKLING. The only one I have heard him indorse. I say I 

have undArstood the theory in this case and in other cases to be that 
where services were remlered heroic, unusual, volunteer1 exceptional, 
and now the Senator from Vermont authorizes me to ada picturesque, 
in their character, because the actors in those ~ervices could not go. 
into a prize-court, and upon the principles of law recover anything, 
therefore the case addressed itself to the discretion, the sense of equity 
of the Government which they served. That is this case; and if 
Japan were near us, a.nd if the mode were a convenient one, it might 
be said that this money being returned in bulk Japan wonld render 
back to these persons anything which in equity and ·upon .high and 
enlightened principles of polity (as I think I heard some Senator ob
serve) might be thought their due-not their technical due; but a 
proper rendition to them. That would be very inconvenient in this 
instance, and perhaps in the instance of a nearer government; and 
therefore it was supposed by the committ.ee; therefore it has been 
supposed by the predecessors of the present committee and by many 
persons, executive officers and others who have dealt with this sub
ject, that it was appropriRte to take some action, to make some pro
vision under which discretion might be exercised touching the merits 
of these men, the services they rendered, the risks they incurred, the 
hardships, if any, which they underwent, and whatever there might 
be entitling them, not of technical right but of substantial merit, to 
some recompense. It seems to rue so now, and therefore I do not see 
that this section should be stricken out. I do not see that it should 
fall for t-he reasons assi~ned by the honorable Senator from Vermont. 

Mr. President, this bill seems likely not to be concluded to-day. I 
am inclined to think it ought not to be. The Senate is somewhat 
t-hin, and it is worth considering. I move that the Senate proceed to 
the consideration of executive business. · 

The PRESIDENT pro tempore. The Chair will remind the Senator 
from New York of the fact that the Senator from Ohio, [Mr. SHER
MA~,] by a general understanding, called up the silvH bill so called, 
tha.t it should be left aa the unfinished business to-day, and this other 
bill was intet:iected by common consent. 

Mr. FRELINGHUYSEN. The Senator from Ohio is not here. 
Mr. CONKLING. It is almost five o'clock. 
Mr. FRELINGHUYSEN. I do not believe the Senator from Ohio 

will object to this bill proceeding to-morrow. 
Mr. CONKLING. Surely this is a bill npon which no raid of oppo

sition is to be made in point of time. There will be no difficulty in 
considering it at any convenient moment, I think. I move that the 
Senate proceed to the consideration of executive business. 

The motion was agreed to; and the Senate proceeded to the consi~
eration of executive business. After nine minutes spent in executive 
session the doors were re-opened, and (at four o'clock and fifty-four 
minutes p. m.) the Senate adjo~rned. 

'• . ' 

HOUSE OF REPRESENTATIVES. 
WEDNESDAY, April 19, 1876. 

The House met at twelve o'clock m. Prayer by the Chaplain, Rev. 
I. L. 'FOWNSEND. 

The Journal of yesterday was read and approved. 

HALLET KILBOURN. 

The SPEAKER. It is the duty of the Chair to lay before the House 
this morning a communication from the Sergeant-at Arms, which it 
seems proper should go on the records of the House. 

The Clerk reaU. as follows : 
OFFICE SERGEAXT·AT·ARMB. HOUSE OF REPRESENTATIVES, 

Washington, D. 0., A.pril17, 1876. 
MY DEAR Sm: I desire respectfnlly to report to you, and through you to the 

Honse of Representatives, that in accordance with the resolution passed by ~our 
honorable body on the 17th instant I have this day, at ten o'clock a.. m., made a. 
careful return to the writ of habeas corpus heretofore issued by the chief j~stice of 
the District •lf Columbia., commanding me to produce the body of Hallet Kilbourn, 
committed tA> my custody by ortler of the Honse. · 

The retul'n set out in detail the facts relating to his detention, and that he was 
in my custody byvirtno of an adjudication of thiB House finding him guilty of con· 
tempt of its authority. I likewise produced the bod.v of the said Kilbonm and pro
sen ted it to the jo.dge who had issued the writ. Thereupon he ordered the said 
Kilbourn into the custody of the marshal of the District of Columbia, who imme
diately took possession ol his body. 

Very respectfully, your obedient servant, 

Hon. M. C. KERR, Speaker. 

JOHN G. THOMPSON, 
Sergeant-at-A. rms. 

Mr. CONGER. I ask the Chair whether the Sergeant-at-Arms onght 
not to have appended to his report f!. copy of his return to the writ f 
I think he should have added to his report a verbatim copy of that 
return, so that the Honse may have it in their -possession. And I 
would suggest that the officer amond his report so aa to embrace a 
copy of the return. · 

The SPEAKER. The Chair will venture to express the opinion 
that it would be very well that this communication should be a{}com
panied with a copy of the return, so thai the record of the House shall 
be more complete. If there be no objection, the Chair will see that 
that is done, and that the return to the writ accompanies the commu-
nication. · 
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