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none better could be stated than those that the Senator from Georgia 
has just stated. But how do we know he is ever to come back f The 
remark I made was that the Senate had no official notice whatever of 
the purpose of his leaving, and .the record will show nothing upon 
that subject. We deal with records, and not with imagination or sup
position. So we have got a record here which shows the absence of 
tlie President pro tempore of the Senate without anything to show 
why be is absent or when be is expected to return. Now, be may 
remain away as long as he chooses; no one has the right to control 
him in that matter; and from day to day, out of this District, in some 
State, he can desi~nate an officer to preside, if he can designate one 
to-day, _ He can tnus keep the Senate presided over by his sole will 
without consulting its judgment in the slightest particular from day 
to day as long as be pleases, if he can do it to-day. That is the whole 
amount of it. 

l\fr. l\fcl\1ILLAN. Thb Senate can interfere by election at any time. 
Mr. MORGAN. The Senate can interfere by an election at any 

time, and the Senate ought to interfere hy·an election in every case 
at the time, so as to have a man here who is stamped with the int
p1'imatur of its approval for President of the United States in the event 
that that office also should become vacant by the absence of the 
President. 

Mr. l\icMILLAN. The Senate has already expressed itself in 
Rule 4. 

l\fr. MORGAN. Rule 4. There you see we differ again. There is 
room for construction there. That shows a state of doubt existing 
on all hands; but there could be no doubt if we had a President of 
the Senate sitting in the chair now who was chosen by this body. 

Now, Mr. Secretary, I yield to thehonorableSenatorfrom Arkan
sas, [Mr. GA.RL.U\TD,] but I wish to say that at some time during this 
debate I will submit the proposition to the Senate that we adjourn 
until Monday in order that this question may be avoided if we can
not now settle it. 

Several SENATORS. Do it now. 
Mr. l\10RGAN. The Senator from Arkansas desires to be heard; 

otherwise I would. 
Mr. GARLAND. l\Ir. Secretary, the question presented here is not 

free from doubt by any means, and it is very important. The prece
dents that have been established heretofore were established with
out any objection; no point was made. It seems that there are two 
precedents, one by Vice-President Wheeler ani'. the other by Presi
dent p1·o tempm·e Thurman, but there is no doubt in my mind tlJat 
these are designations that cannot be made in the absence of the 
Presiclin~ Officer. I think the parliamentary law is very clear upon 
that subJect, and I will detain the Senate a moment or two to read 
it. In Cushing's Law and Practice of Legislative Assemblies, sec
tion 313, speaking of just such emergencies as this, he says: 

But such substitution ought to be made as an official act, aud when the presid
ing ofticer is himself in the chair of the assembly, or present in it, and cannot be 
made in his absence by letter or otherwise; if the presiding officer is unable to 
attend in person, at the commencement of the daily sitting of the assembly, his 
power of Rul>stitution no longer exists, and there is then occasion for the election 
of a temporary presiding officer. 

And that statement, as clear as it is, refers to precedents some 
tenor dozen, in a note. 

Mr. SHERMAN. I wouldliketohavetheSenatorread thatagain. 
I could hardly hear a word. 

The AcTI ... ~G SECRETARY. Will the Senate please preserve order. 
Mr. GARLAND. On the first point made, the case is perfectly 

clear according to this authority. 
Mr. SHER~i.AN. I would like to have the authority read again. 
Mr. HOAR. Will the Senator read Cushing's statement n,gain f 
l\Ir. GARLAND. I will with :t great deal of pleasure, if I can ~et 

attention; but I do not want to read against the wind. In sectwn 
313 Cushing says : 

In most of the Le~islative Assemblies of this country, it is also provided by a 
rule t)lat the presidmg officer, if a member, may: subl.'tltute some other member 
to perform the duties of the chair in his place if he have occasion to be absent 
for a part or the whole of the then present sitting. * * * 

AI; in our Rule 4. 
~ut such substitution ought to be made as an official act, and when the presicl· 

ing officer is himself in the chair of the assembly, or present in it, and cannot be 
made in his absence by letter or otherwise; if the presiding officer is unable to at· 
tend, in person, at the commencement of the daily sitting of the assembly, his power 
of substitution no longer exists, and there is then occa.s10n for the election of a tem
porary presiding officer. 

That is perfectly clear, and it does not need any debate on that, 
and tllen he refers to ten or a dozen precedents in a note. The 
President pro tempm·e of the Senate being absent, we do not know 
whether from sickness or what cause, cannot designate a member 
by letter to take his place, and Cushing winds up with the state
ment that an occasion is then presented for the election of a tempo
rary presiding officer. Now, if "election" is there used in the tech
nical sense of the word, of course we must go into an election; but 
I apprehend that, construin~ by analogy, ''election" as used there 
simply means the choice of a temporar) presiding officer by ~:~orne 
means or other; and as a means of solviug this difficulty I offer tllis 
resolution as a substitute for that of the Senator from Massachu
setts: 

That the desi~ation of lion. J. J. INGALLS by the President pro tempore of the 
Senate to preside over the Senate for this day be affirmed and approved by the 
Senate. 

l\Ir. FERRY. I hope, l\Ir. Secretary, that will be agreed to. 
l\Ir. GARLAND. I think, Mr. Secretary, that that will better solve 

this difficulty, which presents, according to the Senator from Ala
bama, a very serious question. 

Mr. HALE. Why should not the Senator from .Arkansas use the 
language exactly of the rule, not say selected or designated to pre
side over tlle Senate, but named "to perform the duties of the Chair 
until an adjournment." Is it not safer f 

Mr. GARLAND. The langnage of the resolution is that Hon. J. J. 
INGALLS, designated by the President pro tempore, be declared-

Mr. HALE. Following that, why not use the language of the rule, 
''to perform the duties of the Chair until an adjournment f" 

l\Ir. GARLAND. I am perfectly satisfied with that. 
l\fr. HALE. That seems to me to be safer than it is to term him 

Presiding Officer. 
Mr. HOAR. Mr. Secretary, I desire to ask the Senator from .Arkan

sas, with his leave, if his proposition does not directly contradict his 
statement of his own opinion and the authority of Cushing f 

l\fr. GARLAND. I think not. 
Mr. HOAR. Because it affirms and approves, which seems to Im

ply and affirm, that the original designation was right. 
l\Ir. GARLAND. We affirm and approve it ·to the extent of select-

ing the Senator named by him; that is all. 
l\lr. HOAR. But the word "approved" is used. 
l\Ir. GARLAND. The Senate has perfect control of this matter. 
l\ll'. HOAR. The word" approved" go<:!! further than that, in my 

judgment. 
l\lr: GARLAND. I am willing to accept any language that carries 

out tho idea. The point I am after is this: I do not care to go into 
an election, technically speaking, because we shall be confronted 
to-morrow with the question, Who shall take the place of President 
pro tempore of the Senate when Judge DAVIS returns Y I want to 
obviate that difficulty. 

l\fr. HOAR. I think I shall feel compelled, if the Senator leaves 
his resolution in that language, to insist that it lie over one day 
under the rule. 

Mr. SHERMAN. l\Ir. Secretary, it does seem to me that the best 
way is to adopt_the suggestion that has been made on both sides of 
the House to adjourn until Monday. 'rhe adoption of tho resolution 
of the Senator from .Arkansas is a choice by the Senate of a Presid
ing Officer for a time. If so, it deposes the present Presiding Officer, 
the gentleman we have regarded as our Presiding Officer, and com
pels the Senate to again act upon the question of his re-election. 
That would involve us in delay and doubt and dispute, perhaps. At 
any rate a great deal of time would be occupied. We shall only lose 
two or three hours by now taking the ordinary adjournment until 
Monday. I have no doubt that then the Presiding Officer will be 
here. 

Several SENATORS. Make the motion. 
l\ll'. SHERMAN. 1\ir. Secretary, I submit the motion that the 

Senate do now adjourn until .Monday. 
Mr. BUTLER. That was the motion I intended to make. I have 

no objection to the Senator from Ohio submitting it. 
TlJo ACTL.'\'"G SECRETARY. · It is moved by the Senator from Ohio 

that the Senate do now adjonrnuntill\Iondaynextattwelveo'clock. 
The motion was agreed to; and (at one o'clock and twelve minutes 

p. m.) the Senate adjourned tilll\ionday next. 

HOUSE OF REPRESENTATIVES. 
FRIDAY, June 2, 1882. 

The House met at eleven o'clock a. m. Prayer by the Chaplain, 
Rev. F. D. POWER. 

The Journal of yesterday's proceedings was re·td and approved. 
1\IESSAGE FROl\1 TllE SENATE. 

A message from the Senate, by Mr. SYMPSON, one of its clerks, 
notified the House of the passage of the following bills, without 
amendment, namely: 

A bill (H. R. No. 377) granting a pension to Frank Kitzmiller; 
A bill (H. R. No. G62) authorizing a duplicate check in payment 

of pension to William A. Gardner, of :Frederick County, Maryland, 
in lieu of one lost; 

A bill (H. R. No. 800) granting a pension to Justus Beebe; 
A bill (H. R. No. 1154) ~ranting a pension to Edward Farr; 
A bill (H. R. No. 1180) mcreasing the pension of George H. Black-

man; 
A bill (H. R. No. 1288) granting a pension to Mary Blowers; 
A bill (H. R. No. 1373) granting a pension to James K. Sturtevant; 
A bill (H. R. No. 14()2) granting a peusion to Lewis Blundin; 
A bill (H. R. No. 20 8) granting a pension to Caroline Chase; 
A bill (H. R. No. 2iUO) grauting a pension to Thomas J. Cofer; 
A bill (H. R. No. i442) granting a pension to Mortou Stancliff.L 
A bill (H. R. No. 3000) ~ranting a pension to Nathaniel J. Cot:ti.n; 
A bill (H. R. No. 3071) for tho relief of Charles H. Frank; 
A bill (H. R. No. 3549) granting a pension to Mary C. Murray; 
A bill (H. R. No. 3761) granting a pension to Lewis Lewis; 
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A bill (H. R. No. 4546) granting a pension to William H. Styles; 

and 
A bill (H. R. No. 5998) for the relief of Prescilla Decatur Twiggs. 
It further announced the passage of the following bills, with amend

ments in which concurrence was requested, namely: 
A bill (H. R. No. 801) to increase the pension of Merritt Lewis; 
A bill (H. R~ No. 1020) granting an increase of pension to Albert 

G. Fifield; 
A bill (H. R. No. 2021) granting an increase of pension to Lucien 

Kilbourne· 
A bill (H. R. No. 2349) granting an increase of pension to George 

J. Webb; 
A bill (H. R. No. :3248) granting a pension to William H. H. Ander

son; and 
A bill (H. R. No. 3277) for the relief of Josephus Hawley. 
It further announced the passage of the following bills, in which 

concurrence was requested, namely: 
A bill (S. No. 340) granting a pension to Erastus Crippen; 
A bill (S. No. 570) granting an additional pension to Watson S. 

Bentley; 
A bill (S. No. 654) granting an increase of pension to Rebecca 

Reynolds· . 
A bill (S. No. 1772) granting a pension to Isaiah Mitchell; 
A bill (S. No. 1778) granting an increase of pension to Marian A. 

Mulligan; 
A b1ll (S. No. 1852) granting a pension to ~irs. }.,lorida G. Casey; 
A bill (S. No. 121) to authorize the construction of a bridge across 

the Sainte Marie River; and 
A bill (S. No. 126) to reimburse the Creek orphan fund. 

PIUNTING OF MEMORIAL ADDRESS-PRESIDENT GARFIELD. 
The SPEAKER laid before the House a joint resolution of the 

Senate (S. R. No. 53) for printing the memorial add1·ess on the life and 
character of James A. Garfield, late President of the United States; 
which was referred to the Committee on Printing. 

LEAVE OF ABSENCE. 
By unanimous consent, leave of absence was granted to Mr. ORTII, 

for twelve days, on account of important business. 
ORDER OF BUSI~TESS. 

Mr. RANDAL. I demand the regular order. 
Mr. COX, of New York. I desire, if possible, to have consent to 

introduce two or three bills for reference only, as I want to go home. 
The SPEAKER. The regular oruer is called for, and the Chair 

will be unable to entertain a request for tmanimous consent. The 
regular order is the further consideration of \.he election case. 

CONTESTED ELECTION-LOWE VS. WIIEELER. 
Mr. HAZELTON. Now, Mr. Speaker, I yield to my colleague on 

the committee, [Mr. TIIOMPSON, of Iowa,] who will make the open
ing address in this case. 

The SPEAKER. The Chair will state to the gentleman from Wis
consm that ten minutes of his time was occupieu last evening. 

:Mr. THOMPSON, of Iowa. Mr. Speaker, I trust that I shall not 
have to occupy all of the fifty minutes time remaining with the con
sideration of the questions presented by this case. It is only due to 
myself as it is probably due to all of the committee, as well as to the 
members of the sub-committee that had this matter specially in · 
charge, to state th~t until last evening I was not aware of the fact 
that I was expected to say anything on this question to-day. 

I do not come before the House, sir, asserting that I enter upon 
the consideration of this or of any other question involving politics, 
entirely free from prejudice. If I made such a declaration as that 
I do not presume the best friends! have on this tloor would giveme 
credit for telling the truth, auu they would bo right. In thii:ty 
years of an active life I have learned to detest the Democratic party 
as an organization, though loving many of its members as per~Sonal, 
warm, and good friends. While I have nothing to say in uefense of 
the Committee on Elections of this llouse, for I think it requires 
none at my hands, still at the same time I trust I '"ill here or else
where be prepared at all times to defend it against any thrusts which 
may be made, no matter what quarter they come from, on aecount of 
any bad conduct alleged against it, either intentional or otherwise, 
in any case which may be submitteu to it for determination. 

I must say, Mr. Speaker, that I was somewhat surprised when the 
gentleman fr·om Alabama, the contestee in this case, who received 
the consent of the House last evening to make a statement, during 
the course of which he saw proper to make charges that the Com
mittee on Elections or the sub-committee, which had the supervision 
of his case in hand, had failed to give him facilities or proper time 
for the presentation and proper hearin~ of his case. In justice to 
the sub-committee, and I trust that I will have the attention of the 
House while I make it, I desire simply to give a brief statement of all 
of the facts connected with the hearing of this case from the time it 
first came into the House, and what has been done by the sub-com
mittee at the dictation and request of General Wheeler himself. And 
when the charge is made here that the sub-eommittee at any time 
refused to extend to him either courtesy or time even beyond the 
ordinary rules adopted by the committee in every other case that has 
been before it, I must show that the charge is without the shadow 

of a foundation, and that this case stands a sole exception to the vio
lation of the rules set up by the committee for its own guidance in 
regard to time for hearing it, and has hau more privileges in that 
respect than any one of the twenty-two contested-election cases that 
have been before that committee during this Congress. 

The sub-committee to which this case was referred was composed 
of the gentleman from Wisconsin, Mr. HAzELTON, Mr. RANNEY, Mr. 
PAUL, Mr. BELTZIIOOVli:R andmyself. On the24thdayofDecember 
last it was ordered that the testimony be opened in the presence of 
the parties themselves, and that it be taken to the Public Printer 
and printed for the use of the committee. Please remember the dates, 
because they are important elements in connection with the allega
tion made as to the action of the committee in this matter. The 
first case referred to the committee and the first in which the testi
mony was ordered to be printed was this one, and it was the first one 
in which the testimony was actually printed. That testimony, I 
say, was placed in the hands of the Public Printer on the 24th day of 
December last and within three days after the organization of the 
committee. I want further to say here, Mr. Speaker, without fear 
of contradiction, that every courtesy with reference to time, every 
request for delay was granted, so far as it could be granted; and 
further, that every motion looking to delay and every request tor an 
extension of time came from the contestee himself. 

'Vhen this order was made, on the 24th of December last for print
ing, it was delayed at the request of the gentleman from Alabama 
himself, the contestee in this case, until tho 4th day of the following 
month, January. On the 5th of January a.nd after obtaining this 
delay on his own motion from the 24th of December to the 4th of 
January, a further delay was made by reason of a dilatory motion 
interposed by the contestee to suppress certain depositions. And 
further delay was asked for and the motion filed to suppress further 
deposition on the 8th of January last, all by the contestee in this 
case himself. 

Now this testimony was printed, published, and -returned to that 
sub-committee on the 24th of February last, just exactly one month 
from the day it bad been Ql'dered to be printed. Ordinarily one
half of that time is all that is required by the Public Printer to re
turn such papers complete. This testimony embraced two volumes, 
comprising nearly two thousand pages. Much of it is a reprint or 
repetition. A great deal of it is a repetition quite a number of times 
of the notice of contest and the reply of the contestee, and various 
depositions and notices to take depositions are duplicateu and placed 
in the record unnecessarily. 

But, as I have said, on the 24th day of February the testimony was 
already completed, printed, returned, and placed into the hands of 
the committee for action. 

The contestant filed his brief on the 6th of March, just one week 
after that testimony was placed in the hands of the committee. 

The contestee was then ordered to file his brief by the 21st of April. 
But, owing to matters that he stated to the committeel ~hat time 
was extended until the 29th, when he wa~ ordered to filo his brief in 
the case. He failed again and asked more time, and the committee 
again indulged him with an extension until the 31st of March, when 
he again failed to file his brief. The argument then, owing to the 
fact that the attorney of Lowe, Mr. Shelby, was compelled to leave 
to go home to attend to business that he had in court, was had on the 
29th. 

On the 29th he commenced his argument with the understanding 
the contestee should have time to file his argument when requested 
or as soon as he could prepare it. On the 29th Mr. Shelby was heard 
before the committee. And on that day again, at the request of 
the contestee and at the request of his attorney, the time was ex
tended until the 3d of April, all these extensions beiug under pro
test of the contestant all the time, his attorneys insisting from the 
very first day that his brief was filed that there should be no ex
tensibn of time. But the committee, feeling there were good excuses 
given for the contestee, and that it was not merely for the purposes 
of delay, granted each and every extension of time that he requested 
at the hands of the committee. And I say that under the circum
stances, when this had been continued for nearly three months and 
the committee had complacently listened to the application of the 
contestee for extension of time again and again, time after time which 
was asked for by no other one, and which was granted. to no other 
one, I say a charge of bad treatment comes with bad grace from the 
contestee in this case under all the circumstances and at this time. 

Finally, on the 1st day of May, the month that has just pasRed, aft-er 
the committee had extended the time repeatedly time and again, 
always and ever at the request of the contest-ee and his attorneys, 
that brief was filed on the 1st day of May last. And, as my worthy 
colleague on the committee [Mr. HAzELTON] last evening stated, 
it has been added t.o and I have been notified that some thirty pages 
were printed in the last few days, which I say frankly I have not 
seen. When he would conclude I do not know, unless the committee 
had put a stop to it at some time or other. 

And now if my Democratic friends on the other side say, and if 
the contestee himself says, that under the circumstances, when he 
has been granted three months' time for the purpose of preparing 
his case and having it heard and argued before the Committee on 
Elections, he has been unfairly treated, I think the charrre is with
out proper foundation. And I want to say further that the gentle-
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man's attorneys were given every minute of time they desired. We 
met there four different times, and sat for hours listening to the man
uscript argument subsequently committed to print and filed with the 
committee. A.nd the first time in the history of this case, notwith
standing it had dragged its slow length along for three months, the 
first time I heard any complaint on the part of the contestee that he 
had not been allowed sufficient time was last evening, when that 
complaint was made by the gentleman who has delayed the case on 
his own motion and for his own purpose, and what that purpose was 
he can best explain. 

:Mr. WHEELER. Will the gentleman allow me to say one word 
in personal explanation 7 

Mr. THOl\IPSON, of Iowa. Yes, sir. 
Mr. WHEELER. It is true you allowed my counsel ninety min

utes only. That was the arrangement as to time, and that is all I 
said last night. 

Mr. THOMPSON, of Iowa. All that I know about that is that the 
very first time the counsel of the contestee was there we gave him 
an hour and a quarter, because.Mr. Shelby had taken that time; and 
how long Judrre Wilson occupied I really have forgotten. 

:Mr. WHEELER. The geiltleman from Iowa mixes this with other 
cases. There was but one trme my counsel spok~ i Mr. ·wilson first, 
followed by Mr. Paine, just an hour and a hau. The gentleman 
from Iowa is mistaken in his recollection. 

Mr. THOMPSON, of Iowa. What I have to say, and I repeat it, 
is simply this, that the contestee's attorneys--

1\lr. KELLEY. I ask the gentleman from Iowa to yield to me for 
a moment. 

Mr. TIIOl\fPSON, of Iowa. I yield to the gentleman. 
Mr. KELLEY. It so happened that when I entered a car last even

ing J found my old friend. and former associate on this floor, Hon. 
Jerry Wilson, who was of counsel in this case. I had just heard the 
statement of the gentleman from Wisconsin [1\lr. HAZELTON] andre
ferred to the fact thatl\lr. Wilson's name had beenlastupon our lips; 
when he went on to make a statement, not challenged by me, that he 
had had all the time that he required. That when retained he had 
stated that there was but one point in the case that he could argue
that of jurisdiction, his partner, 1\lr. Shellabarger, having discussed 
the other point or points in the Chalmers case; that all the time had 
been allowed him that the point he undertook to discuss required; 
and that he had heard of no complaint from his associate that he 
had not had all the time that he required and desired. This was a 
casual conversation in the car last evening, but it seems to me to 
haYe something of a bearing on the question that has attempted to 
be made one of mystery. 

Mr. MORRISON. That is hearsay. 
:Mr. WHEELER. Let me say one word. What I said last night 

is ou the record, and I do not think anybody can assert that one 
word there is not precisely the truth. I met Mr. Paine this morn
iug aml I allnded to the fact that it was stated he had all the time 
he wanted. He said : "General Wheeler, they cut me off in the 
middle of a sentence." I do not mean to ar~ue the matter further! 
but what I say now is to prevent any aspers10n upon what I state<1 
last night. I made certain assertions, which are now in the RECORD, 
written down by the stenographers, and every word thatisaidiinsist 
i~:~ preci~ely t.he truth. I do not wish to have it understood, however, 
in what I say, that I controvert what the gentleman from Iowa [1\lr. 
TIIOl\lPSO:N] has stated. These statements can all be true, thou~;h 
appeu,ring to conflict. Now, the ~entleman from Iowa is a little mis
taken about oue thing. He is mistaken about those delays in Jan
uary. I was not requested to examine the testimony until the last 
day of December, and any delays that were made after that were not 
made at my request. The testimony went to the Printer January 4, 
I think. 

1\lr. THO~iPSON, of Iowa. You will admit that no delay was 
asked for on the part of LoweY 

bfr. WHEELER. Certainly not. 
l\ir. TBOl\IPSON, of Iowa. Then it is as !have stated; that every 

delay was at the request of the contestee and his counsel. I trust 
there wHl be no misunderstanding between us, for I do not want to 
do the gentleman any injustice at all. 

:Mr. \VIIEELER. That is perfectly correct, and what I have 
stated is correct also. 

Mr. THOMPSON, of Iowa. AR my time is limited, and I do 1,10t 
wish to occupy even all that, I will hasten on. I disclaim any in
tention of converting any man to my side of this case. It is a fact 
which I may as well acknowledge now as at any other time, because 
it is the truth, that nothing I can say, nothing that any other man 
ca.n say, thou~h he should be one who rose from the dead, will alter 
or change a smgle vote in this House. 

Bot when the opposition choose to take to their bosoms and in
dorse and uphold every wrong inthiscountryin regard to elections, 
make them a. part and parcel of their Democratic creed, I will make 
no appeal to them, I will find no fault with them. But when on the 
part of the Republicans at least I reject such things, give me the 
credit for believing that I am right, and that I despise n11 Democratic 
frauds, though they may have the support of the majority of that party 
in this House, even though that majority is composed of noble and 
whole-souled Democrats. 

I wish to say here that I have no political prejudices, in this caF3e 

at least. I have examined this record as carefully as I can, and I 
find charges and counter-charges, criminations and recriminations 
brought by the contestant and contestee, such as never have been 
equaled in any contested case in this House. When I find that they 
have gone totheextent thattherecordshows, thewholething, when 
you reduce it to a point, amounts to an attempt to convince the mem
bers of this House, if possible, which of these two men in the last ten 
years has been the most forward in abusing, villifying, and traducing 
the Republican party. • 

The testimony in this contest, however, shows that Mr. Lowe, I 
trust for the best purpose in the world, because the civilization of 
the age demands a fair recognition of the right of every man to cast 
a free ballot and have it honestly counted as he cast it-the evi
dence shows that Mr. Lowe has joined the party which is opposed to 
bulldozing, tho party that is opposed to robbing the ballot-box, op
posed to ballot-box stuffing; he has come to the front and opposed 
the practices which have so long prevailed there; for, according to 
the testimony, if it is true a.nd can be relied upon, even in the State 
of Alabama, and I say it openly and above board, there has not been 
a fair election from one end of the State to the other in the last fif
teen years. 

1\lr. WHEELER. You do not refer to my election as not being 
fairf 

Mr. THOMPSON, of Iowa. I saytha.tifthistestimony is true such 
is the case; I most assuredly say that it was not a fair election. Do 
not misunderstand me ; I do not say that you had parcel or part in 
it. There is testitnony here that connects you with some of these 
things, but I have laid that aside. Allow me to say before the House 
that in all these fraudulent transactions, in reGard to all these wrong 
acts on the part of the inspectors of election, 1 ueliove none of them 
were ever done at your instance or request, or by your aid, advice, or 
counsel, so far as the evidence shows and I have been able to exam
ine it. Outside of that I have no further coucessions to make. 

If tho testimony is true there was a clear wron~ done to more than 
one thousand of these voters in this district in thorr haviug been inten
tionally, wrongfully, and illegally disfranchised; voters who had cast 
their votes foi" William 1\1. Lowe, and whose votes were not counted 
but wore thrown out for the simple reason which I shall state ; and 
in regard to that, I say there is not a scintilla of evidence in all those 
two volumes to contradict the assertion. 

Over 600 votes were refused to bo counted simply and solely because 
there was printed insiue of the ticket, before the word "district," 
the numerals "1st," "2d," "3d," &c. Those tickets were thrown 
out by the inspectors and refused to be cou:1ted, and were not re
turned. I say that is above and beyond dispute, and there is not 
one line, word, or letter of evidence in all these two big volumes that 
contradicts that. That statement stands as an admitted fact on 
the record to-day. 

It is true that the contestant claims that some seven hundred and 
odd votes of that character were rejected. When we come to ex
amine the matter we find that there were some six hundred--

ltlr. HORR. What is the proofthat these votes were thrown out 
simply because those figures were on the ballots Y What is the nat
ure of the proof? 

ltlr. THOMPSON, of Iowa. I will show you before I get through. 
Mr. HORR. Because I hold that a man who will throw out votes 

for that rea~:~on should be sent to the penitentiary. 
1\lr. WHEELER. That is the law. 
ltlr. HORR. Then the law is wrong. · 
Mr. THO UPSON, of Iowa. I might as well read it now as at any 

other time. I want to state the number of votes so thrown out as 
shown by the evidence beyond all peradventure. I will give each 
precinct, but I will not read all the testimony. 

1\Ir. HORR. I only want to know the kind of testimony. · 
Mr. THOMPSON, of Iowa. I will not read it all, because life is 

too short for that, and we are too near the close of this session, I 
trust. I give a summary of the votes rejected on this gound: 

Votes. 

~Uf3.raes~~ :::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: ~ 
Courtland . ............ .. ................................. -····-.-···· ..... . -.. 65 
Danville ....... _. _ .•... _ ...... _ .................... ........ -.- . -- •.. ----.-. . . . 42 
Decatur ............... ................ --- .. -- .. -.... -.••. -.---- .. -·-----.. .... 3 
Elkmont ...... . ......................................... -----·-····- -......... 56 
Falkville ......... _ ........ _ ......................... -. -.. - ..... -......... - . - . 97 
Flint ... . .... .. ........ .. .................................. .................... 76 
Florence ........... __ . _ ... _ ................ : .. ..... . .. - . ...... - -.... -----..... 4 
Green Hill . ...................................... ..... ............ ... ......... 22 
llnntsville ............................................ -. .......... ...... ...... 61 
Kash'B--------·-·- .................................................. ·--·-· -·-· 2 
Madison ....... ... ... .. ..... ............................ ........ .. . ..... ...... 33 
Meridianville (No.1) .......... -·····-·-· · ................. ---··· ........... -.. 2 
Owen's Cross.Roads. --·---··- ................................................ 31 

~~~:il~~~~:::: ::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: ~ 
6&1 

In a few cases, although tho evidence, if we take it exa~tly as it 
comes tends to show n.dditional votes rejected for identiCally the 
same :eason, although the proof tended to show thi~:~ conclusively to 
my mind, yet as it was not c~rtain whetber. Mr .. Lowe's name '!as 
upon those tickets, I have not mcluded thorn m th1s summary, which 
makes the result as I have given it, 601 votes, which the inspectors 

·., .... 
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of elections rejected and refused to count, which they did not return 
even to the co~nty supervisors, who had the authority to :finally tab
ulate and make up the result of the vote. 

There is another fact which I trust Democratic members of the 
House will not lose sight of-that the whole machinery of the elec
tion was in tho hands of Mr. Wheeler's partisan friends. At many of 
the precincts his Democratic supporters refused to allow a Republican 
inspector to act or to be appointed. It is in evidence that a circular was 
sent out notifying inspectors of election that the law for the appoint
ment of Unitccl States supervisors was invalid, and should be disre
garded; that the United States supervisor" had no business to touoh 
a ballot or to interfere with the election in any way. 

I repeat that in nearly every one of these precincts, from one end 
of the district to the other, the whole machinery of the election was 
in the hands of the partisan frienus of the contestee, who refused 
to put upon tho board any man selected by the friends of the con
testant; who refused to select for that position any intelligent man, 
any man who could read ru1d write, and in some cases appointed 
over tho protest of Republicans men who could neither read nor 
write, and who, as t hey supposed, would not be able to detect fraud 
even if it was perpetrated.· 

Yet with all the election machinery in the hands of Mr. Wheeler's 
friends, and after casting out these 601 votes, after throwing over
board more than 700 votes, after failing to count or return them, yet, 
m spite of all this, the fact must not be forgotten that this returning 
board,- expericnecc.l a:; its members were, heartless as the evidence 
shows them to be, could :figure only 43 majority for General Wheeler 
in that district, in spite of all these frauds which were recognized 
and which helped to swell the vote as returned for General Wheeler. 

I did not suppose there was a man above ground who could beat 
an Alabama returning board in business of this kind; bnt it is left 
to the minority of tho Committee on Elections to surpass them at 
their own game. [Laughter.] Turn to that minority report, ancl 
you will findthat the minority of the committee have actually :figured 
a majori ty for General Wheeler of 2,625. The returning boards, 
every one of them Dcwocratic, composed of neighbors, friends, and 
partisans of t.he contcRtee, bad not cheek enough to return a major
ity of more than 43; but tho minority of this committee, having a 
better knowledge of arithmetic, come to the front, rush to victory 
and glory, with a majority of 2,626. 

The testimony shows that as a party you have robbed these ballot
boxes; you have denied the manhood of electors who the law says 
are your equals anc.l as much entitled to cast a vote and have it 
counted for the man of their choice as General Wheeler or any 
other honorable man in Alabama or elsewhere. I trust it will ever 
be a part of the duty an1lmission of tbo Republican party to insirst 
that this rigltt of a free ballot and :Ill honest count shall not be 
abridged for a single moment, here or elsewhere, now or hereafter. 

The gentleman from Michigan [nil'. HoRR] asked me what evi
dence we hau t hat thit:~ was true. I wish to call the attention of tho 
House for a fe'iY minutes to the evidence. I am not Jl?ing to take up 
timo in reac.ling it all, for there is too much of it. There are sorue 
three or four witnesses in fourteen different precincts, making over 
:fifty witnest:~es, who have testified to substantially the same thing; 
so that when I rca!l the evidence of one of them it will be c:mfficient . 
I refer the House t·o tile cviucuce of Nicholas Davis, a Democrat, :~ 
Wbeeler man-not a Hepublican, not a Greenbacker, not a partis:m 
friend of Mr. Lowe, uut a Democrat-who swears that he is an ardt!nt 
fricnu of General Wbeelcri· that he was one of tho inspectors, and 
that he voted for Genera Wheeler at that election. This is the 
testimony of Nicholas Davit:~: 

Question. Did any person during the night of November 2 come to the door of 
the room in which the vo1es were counting to make suggestions as to what votes 
shollld be counted aud what votes rejected 1 

.Answer. Yes, sir; therE' were two gentlemen came there at the door that night 
about half past twelve o'clock at night. 

Q. Who were they 1 
A. Captain Hurut~s and Captain Brandon 1 

Now, M.r. Speaker, I want to say to the contestee here that I do 
not know tho resic.lonce of thc:;e men; but I take it from t he evi
dence they wore not resjdents of that precinct, but were mission
aries trnvcling over the country in the interest, as I believe, of tho 
Democratic party to facilitate tho spread of the yellow circular in 
evidence before tho House. 

Mr. \VHEELER. They wore residents of that town, and were 
prominent lawyers. 

:Mr. THOMPSON, of Iowa. Mr. Humes is a carpenter. 
Mr. WHEELER. No; Mr. Humes is one of the most prominent 

lawyers in tlte United States. 
Mr. THOMPSON, of Iowa. John D. Brandon, then, is the man¥ 
Mr. WllEELER. He is a lawyer, too, of high standing. 
Mr. TH0~1PSON, of Iowa. I will read what he .says. If they 

were the vicegerents of H eaven, and came down to give their advice 
to men to act against tho law, they should not have accepted it or 
acted upon it. These men wore acting under oath with the law be
fore them, and they were bound to know it. Because they acted on 
the advice of those gentlemen does not lessen their crime or do away 
with the fact in this case tltat they rejected votes which should have 
been counted for 1\lr. Lowe. I care not how respectable they are, I 
care not what standing they have, I do not care what professions 

they may make; they have for a wrong purpose given their advice 
to these men to act contrary to the law, and there is not a man who 
r eads the evidence here who does not know it. 

Question. Milton llumes 1 
Answer. Yes, sir. 
Q . .John D. Brandon 1 
A. Yes, sir. 
Q. Both pronounced and ardent Democrats and Wheeler men, were they not! 
A. Yes, sir. 
Q. Whom did they ask for1 
.A. They asked for me first. 
Q. Which one did you first see 1 
.A. I Raw them both tocretber. 
Q .. What did they come to see sou about 1 
A.. I suppose they came in reference to the ballots that had been polled with 

numerals on them; at least that was what they talked about. 
Q: What did they say to you 7 
.A. They asked me what we had done about those ballots, and I told them we 

bad done nothing as yet; that "I thought :1\!.cGehee was in favor of throwing them 
out on the ground that they wAre illegal, and that we bad just about reached the 
thing then. just about reached those ballots, and about to decine it, and they ad· 
vised me that the ballot.s were illegal, and to tell McGehet' that they were; that 
that was the advice of the best lawyers in the country. 

They advised McGcllee, not that they w re tho bcstlawycrs in the 
country, but tlJn.t that was t1w ·advice of the best lawyers in the 
country as to tho law, anu that these inspectors should reject these 
ballots. 

Now, what furthed Dot.hoy givoanyreasonforth~irillegalactt 
No, sir. I read from the testimony: . 

Question. They told you that 1 
.Answer. Yeshsir; and that it was their opinion. 
Q. Wby did t ey say they were illegal Y 
A. On account of the figures on the side of the ticket. 
Q. Did t~ey gi""'e any other reasons for their illegality 7 
A.. No, s1r. · 
Q. Did they refer to the fact that tickets that bad the words " Stat.e at large" 

as a reason for rejecting them 1 
.A. No, sir. 
Q. Did they confine their opinion as to their illegality to the fact that they 

hau the numerals 1st, 2d, and 3d 1 
.A. Yes, Rir. 
Q. Did they bring with them any statute 7 
A.. No.,. sir. 
Q. Dia they refer you to any statute 7 
A. Yes, sir. 
Q. Did they solicit that interview, or did you send for them 7 
A. They solicited the interview. 
Q. Was not Captain Brandon a former chairman or officer in the Democratic 

party7 
A. I think he was, sir. 
Q. Did he not canvass for General Wheeler in the late race between him aud 

Lowe 7 
.A. I understood be did. 
Q. Did Mr. llumes and Mr. Brandon interview the other inspectors 7 
A. Yes, sir. 
Q. In your presence 7 
A.. No, sir. 
Q. Talked to thorn Reparately 1 
A. Yes, sir; I sent McGehee out when I went in. 
Q. And :Mr. Clark, was he talked to by them 1 
A. I don't know, sir, whether he was or not; I didn't see him talking to theln. 
Q. Mr. Clark is a carpenter, is he not 1 
.A. Yes, sir. 
Q. Didn't be have his rule on hand to measure the tickets during the count I 
A. ·o, sir; not when we commenced the count. 
Q. Did no.t he llave a rule, and measure the tickets during the count f 
A. Yes, s1r. 
Q. They were folllld to l'Onform with the law in length and breadth 1 
A. Yes, sir. 
Q. Mr. Davis, if you had been left to exercise your own judgment, and the law

yers that yon refer to, that came aml advised you upon the suoject, had not come, 
woulcl you ha~o rejected or counted those votes~ 

.A. I woultl have couuted them. 

Here iH a. Demoora.t in Alabama who says he knew he was to act 
llonestly and npon his own personal convictions, but that when urged 
in tho interest of his Democratic fricnu:; he trampled those convic
tions of ri~ht under his feet aml accepted the advice of an outsider 
and connmttod a crime which would send him to the penitentiary, 
rso that instead of !$tanding ali an honest citizen he should be doing 
some meuial work iu a. stnpccl dress in the penitentiary of Alabama 
if this eviden ce be true. Hero come:; tho best part of it: 

Q. You were acting, then, upon the ad~ice giYen you in these conversations 7 
..&. Yes, sir; becau!io when the question first came up in the room that night I 

ilionght about tlw matter and examinetl it carefully, and I could not think of any 
reason in tlte world for throwing them out. McGehee had suggested that as a. 
~rom ttl, and I could uot think 1 hat that was a good ground. anti so I just paid no 
more attention to thu matter; antl ilien l>efore we got. to those ballots again I saw 
Uaptnin llrantlon and Cuptain Humes, and they told me it was the advice of the 
best Jaw~·ers in tho country, anti that the ballots were being thrown out all over 
the distnct. '!'hen I d1tln't like to set my juugment up a~ainst the judgment of 
everyl>ody else. I would have liked to hu.ve tllt~ chance to. tllrow them out. 

This \Yas at>out tlu·ee hours after the election closed, and that dis
tl·ict is composctl of eight largo counties. These men, the gentle
manly contestee infonuH me, lived in the same town and the same 
~rccinct, un<l yet within three hours after the polls had closed, be
fore the connt was ruadc aud tho decision had been given as to these 
ballots, which had the numerals on them, these men who came here 
and upon whose ad vice tho inspectors acted say to them, "Do this, 
because these same kind of tickets have been thrown out all over 
the district." 

:Mr. ·wHEELER. I can tell you how they knew it. The inspect
ors along the railroad telegraphed to know whether this was legaL 
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Mr. THOMPSON, of Iowa. It is only reasonable to presume, and 
it is a fact that I doubt not every body knows, that there must be 
districts there where there are no telegraphs within miles of the 
polling places. 

Mr. WHEELER. Of course they could not know in the ·back 
counties and away from the telegraph lines; but there were none of 
them thrown out in the back counties. .. 

Mr. THOMPSON, of Iowa. The testimony shows they were thrown 
out all over the district. 

Mr. WHEELER. The gentleman is mistaken. 
Mr. THOMPSON, ofiowa. And I am using the testimony now 

of a man who was a Democratic inspector, who, like Pontius Pilate 
when he first examined the Saviour could find no cause of complaint 
against him but when the cry of the rabble went up "Crucify him! 
crucify him I" had him nailed to the cross. This man, this Demo
cratic inspector, very soon saw occasion to change his views, for be 
goes on a little further than that, and here is the best part of it. He 
says: 

The ballots were being thrown out all over the district. Then I did not like to 
set my judgment up against the judgment of everybody else, I would have liked 
to have had the chance to throw them out. 

Here is a Democrat, honest, but a Democrat all the same, who says 
he would have liked to have bad the chance to throw them out. 
Did he act on the suggestion of anybody and throw them out Y He 
was one of the inspectors of the election, remember. 

But I wish I had time, Mr. Speaker, to call the attention of the 
House to the election laws of that State a little. I think, as I have 
already stated, that there are over fifty witnesses in the different pre
cincts where this count was had who testify to this fact-and, before 
I go farther, there is a reason for this that I want now to call attention 
to. It is a fact in evidence that these inspectors of election took 
tickets which were cast at this very same election counted by the 
same men, and which contained numerals on them also, but which 
were not rejected, the only difference being that the numerals were 
not exactly in the same places or not the same, and Wheeler's name 
was on the ticket in place of Lowe. These ballots were counted. 

Mr. WHEELER. You are mistaken, there is no such testimony. 
Please read the testimony. You will find there is no such evidence. 

Mr. THOMPSON, of Iowa. I have already stated the testimony. 
Mr. WHEELER. That is not there at all. You are mistaken. 
~ir. THOMPSON, of Iowa. I know what I am talking about. 
Mr. WHEELER. It is not in the record. 
Mr. THOMPSON, of Iowa. When you have your own time show 

it to be otherwise than true, or let your friends show it. 
Mr. WHEELER. It is not in the record, and you cannot show it. 

You can show what is in the record but you cannot, nor can anybody 
else show what is not in it. 

Mr. THOMPSON, oflowa. Well, now, I will turn tothepageofthe 
record, as the gentleman is so positive about it; and I will show from 
testimony of the witnesses themselves in corroboration of what I have 
said, what they have sworn to. I find here on page 54 of the testi
mony that there were 125 tickets counted for Wheeler with the figures 
47 and 8 on them-that is to say, for Representative in the Forty
seventh Congress and eighth district. 

Mr. WHEELER. That is a very different ticket. There were no 
distinguishing marks upon those tickets. 

Mr. 'l'HOl\IPSON, of Iowa. I am not saying that the tickets were 
exactly the same, or that they had the same figures, but that thev 
were identical in any respect, but that there were 125 tickets counted 
at that polling place for you, and I do not mean to say that they 
were. not counted correctly. I want to say now and here that you 
had a right to them; that you were rightfully and legally entitled 
to them; that there were no distinguishing marks upon them in any 
sense of the word. There was nothing on them to mislead the elec
tors in castin~ them; but what 1 do c1aim is that when you under
take to pass JUdgment upon these tickets which had numerals on 
them, and were cast for ~ir. Lowe, and reject them on the grounds 
that there were numerals, and that the numerals were distin~uish
ing marks, then you must permit me to say that the same rule snould 
apply to your own tickets and they should be rejected on the same 
ground. 

Mr. WHEELER. The gentleman will not find that there were 
any tickets cast for me and counted which were in opposition to the 
statute; these figures, only one or two, were not in any sense distin
guisJring marks. 

Mr. THO:l\IPSON, oflowa. Mr. Speaker, it does not matter whether 
it was one or fifty m:uks; if the ticket is of such a character as to 
be disallowed by the statute it should not be counted. But these 
:figures can scarcely be claimed to be a distinguishing mark, such as 
would invalidate the ticket. If 48 and 7 on the one ticket did not 
invalidate it and it was held to be a good ticket, within the mean
ing of the statute, then I claim that the other tickets which had 
the numerals 1st, 2d1 3d, 4th, and so on, should also be held to be 
valid and are entitled to the same consideration. Of course, as 
I have said, the figures are not the same; but if the numeral is a 
distinguishing mark, or is a fraudulent mark, or is one that makes 
the ticket obnoxious to the statutes, it makes no difference whether 
it is one or fifty, any numeral that may be on it as a distinguishing 
mark, and if you exclude one you must exclude the other. That is 
plain and indisputable. 

But Iwantto call attention now, Mr. Speaker, to another fact that 
is in evidence, and which gives emphasis I think to the testimony of 
this man Davis when these two men came to his office at eleven 
o'clock that night, when the count was going on, that there was a 
perfect understanding all throngh the district that the question was 
to be made, (notwithstanding the fact that they knew it was illegal,) 
that these tickets were to be thrown out. I say, iu corroboration of 
his testimony, that there was some such plan on foot and which was 
not to be given to the public until after the polls were closed, the 
ballots were cast and in the ballot-box; and in support of that I 
want to call your :tttention now to a circular that went out through
out that entire election district. The evidence shows that this cir
cular was placed in the hands of Wheeler's partisanR in every pre
cinct, and this circular is in the following words: "Dear sir, as soon 
as the polls are closed." My Democratic friends have been teaching 
the country for years and years past that they are in favor of a fair 
election, an honest count, and full returns. If that be so, how do 
you account for the fact that this circular that I now want to call 
your attention to was put in circulation secretly, and that it was 
to be retained secretly until after the polls were closed and t.he bal
lots all in i But it speaks for itself. Hero it is in full . I will read it: 

DEAR Sm: As soon as the polls are closed inform the inspectors of the election 
that the Lowe tickets with Hancock electors on them are illegal. They contain 
the figures lst1 2d, &c., designating the district. These are marks or fl.gurea 
which are prohibited by the election laws; see acts 1878-79, page 72; and all such 
tickets should be rejected when the votes are counted, after the polls are closed. 

Now, remember it was uot the election laws of the United States, 
nor the election laws governing the ballot or prescribing the kind 
of ballot that is to be cast for aCongressman, but the laws prescrib
ing that for the election of State ·officers in the State of Alabama, 
and them only. That is what attention was called to, and the par-
ties are notified that because of these numerals the ballots are ille
gal and cannot be counted. 

And all such tickets should be rejected when the votes are counted after the polla 
are closed. · 

After the polls are closed I On the back of it was indorsed : 
To be shown only to very discreet friends. 

To be shown only to very discreet friends l The testimony fails to 
show who was the author of that circular. It fails to show who 
originated it. It fails to show by whom it was sent to t.he different 
precincts. But it does establish the fact beyond all question that in 
every precinct it went into it was placed in the hands of partisan 
friends of General \Vheeler, and in no others, and that it was never 
used until after the time the polls closed and for the purpose of re
jecting these specific votes. And then it had its mission and had 
done its work ; and on account of it nearly 300 votes of that kind 
and character they failed to count and refused to return at all. 

Now, then, let us read for a moment the election laws of Alabama, 
and see whether they had any right to do that. In the first place 
let me refer to onr own statute, section 27 of the revision of 1873. 
It expressly provides what shall be the ballot at elections for repre
sentatives in Congress. I am speaking now of the laws of Con
gress, not of a law of the State of Alabama, which, when made in 
opposition to or in contravention of the Federal statuto, is an abso
lute, unqualified nullity; and every ruan knows it; and I believe 
there is not a man on that side of the House who is prepared to-day 
to come forward and bellow about State rights and State sovereignty 
so as to override a Federal law. It expressly states the kind of a 
ballot which shall be used. A.nu I undertake to say if the ballots 
had been printed on red paper or on white paper six inches long or 
a foot long, one inch in width or three inches in width, the only 
duty of the officers was to take them out and count them after as
certaining whose name was on the ballot for Congressman, irre
spective of any law the State of Alabama could pass; because your 
own law makes this provision, and that is exactly what can be done 
under your law. They have no right under your law to reject a 
single ballot except when two or three are folded together. But 
the rest they must receive. They must be folded under your law, 
taken by one passed . to the other, and by him put into the box 
without unfolding or lookincr into it. And to claim that that was 
a mark or a designation to defraud is an absurdity. There is no law 
for it; and besides that the law of Congress fixes that, and the State 
law cannot amend, alter, or change it. And it has been so decided 
by the highest tribunal of this land. 

I now wish to call attention-and I have to be rapid about it-to 
the case decided in the United States Reports, No. 1001 10 Otto, Ex parte 
Siebold, where this identical question came up betore the Supreme 
Court. of the United States, and Judge Bradley delivered the opinion; 
and it was an opinion in which each and everymemberon the Supreme 
bench coincided. I quote from it as follows: 

The clause of the Constitution under which the p&wer of Congress, as well as 
that of the State Le~slatures, to re~ate the election of ilcnators and Represent
atives arises is a.'i follows: " The tt.mes, places, and manner of holding elections 
for Senators and Representatives shall bepresr.ribed in each State by the Legisla
ture thereof; but the Congress may at any time, by law, make or alter snch regu· 
lations, except as to the place of choosing Senators." 

Yon will find it in article 1, section 4, of the Comltitution of the 
United States. 
It seems to me that the natural sense of these words is the contrary of that aa

sumed by the counsel of the petitioners. After first authorizing the States to pft'\ 
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scribe the regulatiOns, it is added: 11 The ConiP:ess may at any time, b:y law, make 
or alter such regulations." 11 Make or alter;' what is the plain meanmg of these 
words 7 If not under the prepossession of some abstract theory of the relations 
between tho State and national governments, we should not have any difficulty 
in understanding tl1em. There is no declaration that the regulations shall be made 
either wholly by the State Legislatures or wholly by Congress. If .c~ngress does 
not interfere, of course they may be made wholly by the State; but if 1t chooses to 
interfere, there is nothing in th~ words to pr:evel!t it:' do).ng so,_either whopy or 
partially. On the contrary, ~err nec.essary rmplication lS ~bat Jt may do Olt!Ier. 
It may either make the regulations or 1t may alter them. If 1t only alters, leavmg, 
as manifest convenience r equires, the general organization of the polls of the State, 
there results a necessary co-operation of the two governments m regulating the 
subject. But no repugnance in the system of regulations can arise thence; for 
the power of Con~Uess overt he subject is paramount. It may be exercised as and 
when Congress sees fit to exerciRe it. When exercised, the action of Congress, so 
far as it extends and conflicts with the re~ulations of the State, necessarily super
sedes them. This is implied in the power to 11 make or alter." 

Congress has seen fit to establish beyond a .doubt what the ballot 
shall consist of. And when that 1aw of Congress is complied with, 
I undertake to say here, supported by the highest judicial decision 
in this country, that any State law which may be enacted that would 
in any manner, by line or letter, contravene or attempt to render 
null and void the .Federal law is of itself tmconstitutional and void. 
And I believe it is not seriously contended upon the other side of the 
House that such is the fact. If it is, I want to hear the argument. 
There is one otlwr authority I desire to cite. McCrary, in discussing 
this matter, in sect.ion 402 of his work on the Law and Practice of 
Elections, refers to the same subj ect. He says: 

In Commonwealth vs. Wall per the supreme court of Pennsylvania said: 
11 The engraving (on the ticket) might have several ill effects. In the first place 

it might be perceived by the inspectors oven when the ticket was folded. This 
knowl~dge migbtlossibly ~nonce the~ in recei~g or rejec~g the vote; 

11 The supreme court of California -has very recently had occasion to consider tho 
force and eflect of a statute regulating the size and form of ballots, the kind of 
paper to be u sed, the kind of type to be used in printing them, &c. The court 
held, and we think upon tbe soundest reason, that as to those thinga over which 
the voter has control the law is mandatory, and that as to such things as are not 
nnder his control, it should be held to be directory only." 

The SPEAKER. The time of the gentleman has expired. 
Mr. WHEELER. I ask that the gentleman be permitted further 

time to finish llis remarks. 
~1r. CONVERSE. I object. 
Mr. THOMPSON, of Iowa. I thank the gentleman from Alabama 

kindly. 
Mr. REED. I unuerstaD;d the gentleman from Iowa [Mr. Tnol\!P

SON] can finish in five minutes. 
The SPEAKER. Objection is made by a gentleman on the right 

of the Chair. 
Mr. THOMPSON, of Iowa. Who objects V 
Mr. CONVERSE. I object. The gentleman would not allow us 

time to read the reports. 
The SPEAKER. Objection being made, the Chair recognizes the 

gentleman from Texas [l\Ir. MILLS] as entitled to the floor. 
Mr. ~tiLLS. I will take the floor and yield five minutes of my 

time to the gentleman from Iowa. 
Mr. THO~iPSON, of Iowa. I thank the gentleman from Texas 

very kindly, and hope I may be permitted some time to reciprocate. 
11 The court hold, and we think upon the soundest reason, that as to those things 

over which the voter has control"-

Mark that," those things over which the voter has control;" those 
are the words. 

11 The court hold that as to those things over which the voter hns control, the law 
is mandatory, and that as to such things as are not under his control, it should be 
held to be directory only. The conclusion of the comt was that the purpose and 
object of the statute was to secure the freedom and purity of elections, to place 
the elector above and beyond tho roach of improper influences or restraint in cast
ing his ballot, and illat 1t should have such a reasonable construction as would 
tend to secure tllcse important results. .And so construing the statute, the co·n·t 
concludes that a ballot cast by an elector in good faith shoUld not be rejected for 
failure to comply with the hw in matters over which the elector had no control, 
such as the exact size of the ticket, the P.recise kind of paper, or the particular 
eharactor of type or heading used. But lf' the elector willfully neglects to comply 
with requirements over which he has control, such as seeing that the ballot, wllen 
delivered to the election officers, is not so marked that it may be identified, the 
ballot should be rejected." 

Now what I want to say is that I have read this authority not for 
the purpose of backing up the position I before took-that is, that 
the law of Congrel'l~regulating the matter of the ballot is absolutely 
supreme-but foJ' L"he purpose of showing that even if the law of the 
State of Alabau--w regulated these things, and could be considered 
in reference to ~he ballot for a Congressman, in that case the reason 
of the law iP ~.Jllatit should rrivo way because it is a matter over which 
the electo:;. .oad no control,~ for whatever mark was claimed to be upon 
t.ilo oauot was not there tor the purpose of designating his ballot or 
r,arrying out any fraudulent intention. And whatever ballot may 
be found in the box., under section 2017 of the Revised Statutes it 
Js the duty of tho inspectors and supervisors to count it, whatever 
mark there may be on it, in whatever box it may be found, and 
returned to the county board. 

Now I hold that this whole thing has been done in violationoftbe 
law. While I do not agree with my friend from Wisconsin [Mr. 
HAZELTON] that this is the most important contested-election case 
that was ever t.ried, it is just as important as any other case. This 
man was rightfully elected and has been illegally deprived of his 
seat. This case is upon an equal footing with all other election 

cases. If tho evidence shows that one man received the certificate 
improperly while the other is entitled t--o -his seat, let us rise above 
party feelingR and prejudices, and like men demand and insist upon 
what the Constitution provides, that there shall be a free election, a 
fair vote, and an honest count. 

You may sneer at the Republican party, if you please, my Demo
cratic friends; but remember that all the rights that you enjoy to
day, the very flag whose shelter y01i sit under to-day, are the gifts 
of the Republican party. to you. The mission of that party will not 
end until every man, high or low, rich or poor, black or white, shall 
have his constitutional ri_ghts under the law ·in Alabama as well as 
under the law in Iowa. LApplause.] 

1\Ir. MILLS. 1\Ir. Speaker, I approach the discussion of this ques
tion with a full sense of the obligation imposed upon me. I am per
fectly conscious tha.t I am not occupying the position of an advocate, 
nor am I permitted to entertain the prejudices of a partisan. I am 
here under the solemn sanctions of the oath imposed by the Consti
tution upon my conscience, and the conscience of every other membel' 
of the House, to hear the testimony, to weigh it in the balanca of a 
just judgment, and rightly to determine the controversy submitted 
for our decision. The question is not which ono of the contestants 
we would elect if we were the qualified electors, but which Olle of 
them has been chosen by a majoi·ity of the legal voters of the disVict, 
for no other bas the right to exercise the elective fr:tnchise than he 
who is authorized by law. 

Suffrage is not a right that is inherent in the citizen. It is not 
like the right to life, liberty, and property. These man inherits 
from his Maker. The right to go when he pleases and come when he 
pleases; to labor at whatever occupation he pleases; to think and 
act as be pleases, so loug as be docs not encroach upon his neighbor, 
are the natural and inherent rights of every citizen. But su.ff.fage is 
a political privilege conferred upon the citizen in the political com
pact, and must be exercised in accordance with the terms of the law 
that grants it. Women and children are citizens, yet they cannot 
vote, because the law uoes not authorize it. Aliens, non-residents, 
and persons convicted of infamous crimes cannot vote, though they 
are ent.Jtled to all the protection of the laws for life, liberty, and 
property. If any number of votes of women or children or aliens or 
non-residents are founu in the ballot-box they are not legal votes and 
have no power to elect. If such votes get into a ballot-box it is the 
duty of the officers of election to reject them. 

The certificate of the governor of Alabama certifies that General 
\Vhoeler received 12, 08 vote~:~ and Colonel Lowe 12,765 votes, giving 
the former a majority of 43 votes. Now I wish the attention of the 
House. This is avery serious matter. "re are sitting here as judges. 
We have accepted a solemn trust. We must discharge the duty 
which we assumed when we entered this Hall and took upon our
selves the oath to support the Constitution, and that Constitution 
requires us to seat the Representative who is chosen by the qualified 
voters of his district. \Ve should approach this question with an 
earnest determination to act justly. \Ve should put off our shoes 
from our feet, for the ground whereon we stand is holy. 

The majority of the committee say that 601 votes were thrown out 
by the canvassing officers of the precincts which were legal votes 
and which ought to have been counted for Colonel Lowe. If this 
be true and all the other votes are unquestioned, Colonel Lowe is 
elected and is entitlecl to be seated. If it is not true, General Wheeler 
is entitled tl) retain the seat which he bolus by virtue of the certifi
cate of the governor. Let us see what is the law on this subject. 
The laws of Alabama provide that-

The ballot muRt be a plain piece of white paper, withoQ.t any figures, marks, 
rulings, characters, or embellishments thereon, not less than two nor more than 
two and one-half inches wide, and not loss than fi>e nor more than seven inches 
long, ou wllich must be written or printed, or partly written and partly printed, 
only tlle names of the persons for whom the elector intends to. vote, and mustdesig· 
nate the office for whiCh each person so named is intended by him to be chosen; 
and any ballot otherwise than described is illegal and must be rejected. 

The ballots alleged to have been rejecteu had on them at the top 
"State at Large," ''District Electors," and first district, second dis
trict, an<l so on for each of the eight districts for electors, and after 
them tho name of Colonel Lowe for Congress. These words did not 
uesignate the office for which the candidate was intended. .All the 
eight candidates were to be voted for throughout tho State. No one 
was chosen for any district. And not being necessary to designate 
the office for which the person was intended to be chosen they were 
forbidden by law t{) be placed on the ticket. But the committee say 
that the statute is merely directory and the words do not render the 
ballot illegal. · 

Now, I challenge all the lawyers in this House to produce one soli
tary decision of any court of respectability iu Christendom which 
maintains that where a statute directs a thing to be done in a par
ticular way, and declares th~t it is illegal if done in any other way, 
that that statute is directory. The decisions are uniform that the 
law is imperative, that there is no discretion, and the act must be 
done precisely as the law requires, or everything done under it is 
illegal and void . What is the object of the law in being so direct, 
so positive, so particular in its specifications f Why has it forbidden 
every mark, character, letter, or embellishment beside the name on 
the ticket! 

In our efforts to ascertain the intention of the Legislature we must 
look to the mischief they sought to remedy. The object they had in 
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view was to invest the ballot with perfect secrecy, so that the voter 
might exercise the invaluable privilege without being subjected to 
censure or incurring danger by reason of his vote. It was designed 
to prevent the usurpation of "bosses" and party tyrants. It was 
the design of the law that the ticket should be the same to every 
party and every person. To do this the statute bad to be positive 
and specific in its provisions. 'Chis. law is to be construed strictly, 
because it is intended to protect the freedom of the ballot, the peace 
of society, and the very stability of the Government. The people of 
Alabama so understood it, and to take a bond of fate they declared 
every <leparture from it invalidated the ballot. How can this bo 
claimed to be a directory law f This wa.s a new law in the State. 
It was enacted in 1879 under the new constitution. Tho rule laid 
down by Smith in his work on statutery and constitutional con
struction, section 667, says : 
It is a general rule that if an affirmative statute which is introductive of a new 

ln.w direct a thing to be done in a certain manner, that thing shall not, even al· 
though there is no negative words, be done in any other manner. 

But in the new law there is nothing left to construction. There 
are negative words and in strong and vigorous English. 

In Dwarris's work on Statutory Construction the author quotes 
with approbation the language of .Mr. Justice Taunton: 

I unilerstand the distinction to be that a clause is directory when the provis
ions contain mere matter of direction and nothing more; but not so when they 
are followed by such words as are used here, namely, that anything done con
trary to such provisions shall be null and void to all intents. These words give a 
direct, positive, and absolute prohibition. (Page 221.) 

The law says that the ticket shall not bo less than two inches 
wide, nor greater than two and a hall' inches in width. Is this direct
ory 7 It says the ticket shall not bo longer than seven inches nor 
shorter than :five. Do the committee contend that these specific· 
directions are merely directory, and that the ticket voted in viola
tion of these requirements is legal when the statute says it is illegal f 
Would a ballot a foot long be le~al f Would the Republican tissue 
ballot exhibited to the House tne other day, about two and a half 
inches long, be lo~al f This ballot came from South Carolina, and 
it must be borne m mind that the tissue ballot is the product of 
Republican civilization and was imported into the South with the . 
carpet-bag dynasty. 

Here is another specimen of Republican tickets. Here is what 
they call in, California" the tape-worm." As you will see, it is about 
three inches long and less than one-fourth of an inch wide. The 
names of the Republican ticket are printed on it in microscopic let
ters, crowded closely together. This is the ticket that the work
men at the Marelslandnavy-yard were required to vote by their Gov
ernment bosses. They were required to march like slaves to the 
ballot-box with this ticket between their fingers and thumb and held 
up so tha-t it could be seen. There could be no scratching on this 
ticket. It had to be voted as given, and if any poor wretch dared 
to come to the box with any other, ''Off with his head" wouhl have 
been the ready orrler. This little tape-worm joker shows eloquently 
the passionate devotion of the Republican party to "a free ballot 
and a fair count." [Laughter and applause.] 

Now, seeing that it was tho object of tho Legislature to prevent this 
grotiS wrong and protect the sacred right of suffrage by requiring the 
ticket to be of certain dimensions, do you tell rue that it is directory 
merely, and the poor who are in tho power of tho rich the woak 
who are in the power of the strong, ruay still be compelied to vote 
the tape-worm ticket? The statute requires that the poll shall be 
opened at six o'clock in the morning and closed at :five o'clock in 
the evening. Would it be legal to open at .six o'clock iu the even
ing, keep open through the night, and close at :five o'clock in tho 
morning f Are all the numerous l>rescriptions of the statuto thrown 
around the ballot-box to guard with vestal vigilance that right pre
servative of all rights among freemen mere directions which may bo 
disregarded at pleasure f If the right of the voter is not guarded by 
the strictest adherence to the law, the election will soon degenerate 
into a farce in many localities. . . 

In the last Congress this House decided, m tho case of Yates vs. 
Martin, that ballots headed'' Republican ticket," under a similar 
law in North Carolina must be rejected. Mr. :~field, of Massachu
setts, waq a member of the Committee on ElectiOns. He mado the 
report. He was a member of your party, was an able lawyer, and is 
now one of the supreme judges of Massachusctt::;. 

The same questwn has been decided in Alabama, and under the 
very same law that we are now examining. The courts of Alabama 
have construed their own law, and this House ought to accept that 
construction. In this case of Plato vs . Donms the ballots challenged 
were headed" corporation tickets," and the court said! "These bal
lots had more than only the names of the persons for whom the 
elector intends to vote or the designation of the office, and must be 
rejected because illegal." 

In the State of Pennsylvania thr> J_aw is substantialy tho same that 
it is iu Alabama. At an election the persons who succeeded had on 
their tickets the engraving of an eagle. Judge Tilghman (in 3 
Serg. an<l Rawle, 34) held the tickets to be illegal, and said that all 
ballots must be rejected "that bave anything on them more than 
the names." Now, sir, we must decide this controversy just as we 
would if we were in court, by the known rules of law applied to the 
testimony. We must try the right to this seat just as we would the 

right to a horse. \-Ve arc not to act in thiA case as Repnbli cauA and 
Democrats, but as jutlges. We are to put prejudice nuder our feet. 
We are for the time to subordinate the partisau to the fu_ir aud im
partial arbitrator. 

These are not idle words with me. I can proudly appeal to my 
record in election contests here. I have been tested ou more occa
sions than one. When my party was sixty or seventy in the majority I 
have voted to seat your men when they were justly and legaJly on
titled to it. I voted to seat two negro Republicans against two white 
Democrats, and surely no severer test could be presented to a So nth
ern Democrat. Many of ruy Democratic colleacrues on this side, 
Northern and Southern, have ofteu voted to r:1cat R epublicans when 
they thought them electc~ . Bu~ I bavc rarely sceu, and I caunot 
call to my ruind now one smgle mstance, where oue gentleman on 
the other side ever voted against the report of the committee, uo 
matter what the facts might be, when it proposed to turn out aDem
ocrat and seat a Republican. 

l\1r. BUCKNER. Will the gentleman from Texas allow me to say 
here tba,t in the ten years of services I have seen in thi~:~ House, there 
never bas been an instance on that side of the House that they voted 
against tho report of their Committee on Elections except one, and 
I challenge llenial of it; w hcreas t!Jis s1de bas frequently given votes 
to snstaiu their r ports. 

1\-Ir. HAZELTON. That simply shows that there can be reliance 
placed in onr reports. 

Mr. SPRINGER. Let rue state one honorable exception was the 
case when General Butler voted to seat Mr. Dean, of Massachusetts. 

Mr. MILLS. Well, at that time, he was not much of a Republican 
anyhow. They were kicking him out when he did that. 

I have troated this 601 votes as if they were proven to have been 
thrown out by competent evidence. But I submit that we have no 
evidence of that fact that would be admitted in any court in the 
United States. The law of Alabama prescribes that when votes are 
rejected by the election officers, tllcy shall put them up in separate 
packages, seal them up and mark them and return them to a desig
nated custodian, to be by him safely kept, for the very purpose of 
being used in cases of contest. Here is record testimony. If any 
votes have been rejected they have been deposited away safely with 
t!Je proper officer and wore subject to the demand of Colonel Lowe. 
Why were they not produced Y Tlley were the best evidence. 

It is a rule among all civilized people that the best evidence of a 
fact must always be produced when it is in existence. This rule is 
well known to my friend from 'Viscousiu, who quotes it in reference 
to anot;her matter in his report. Now, why did the committee de
cline to !Jave the record eviclencof Why did the?' not obtain those 
ba,llots alleged to have been rejected and exarmne them, aud let 
t!Jern show for t herusclves wllat they are f Perhaps an inspection of 
t!Je record would show that there were not so many as 601. Perhaps 
tllcre was something else in them and on them that was forbidden 
by law, and it might bo suspected that they would not be good sub
jects for careful judicial examination. 

If tllc contestant bad been in any court in the land seeking to 
recover a horse instead of a scat in Congress, and there was record 
evidence of t!Je title filed away in a designated office to be kept for 
that purpoAo, he would have been required to produce it, and all sec
ondary evidence would have been excluded as fast as it would have 
been offered. There is no judge of any court of record in the United 
States that would 1~ot have excluded all your ex parte testimony, for 
the greater part of1t was ex parte and the great mass ofit was hear
say. The commissioner refused to allow General Wheeler's counsel 
to cross-examine a great number of the witnesses. I have not had 
time to examine ali the testimony and do not speak from personal 
.k:JOwledge on this point; but it is so cllarged by General Wheeler and 
h11s counsel in their brief, and I have not seen it denied. It is also 
charged that there is no certificate by any officer to the depositions 
of these witnesses, and they number more than a hundred. If the 
statement is not truo I call for a contradiction of it. 

I s it possible that these chn.rges caul>e true Y Were you not guided 
by the principles of law in your investigation t Yon are lawyers. 
You know tho well-known rules ordained in all civilized society for 
the ascertainment of truth and the protection of right. You occupy 
a high position in the country. You are before the eyes of an en-
1 ightened people, and you must respect their intelligence and their 
integrity. What explanation can you make for not producing that 
testimony which is the best and which the law required to be pro
duced f \-Vhat explanation have yon to make for admitting that tes
timony that is the weakest a,nd worst, and which the law forbade you 
to receive Y 'Vhat evidence have you that this large number of wit
nesses were ever sworn Y 'Viii you deny the fact that General Wheeler 
was refused permission to cross-examine them Y If the facts set 
forth in the brief bo true, and I do not state them from any knowl
edge of mine, you owe it to yourselves to remove this case back to 
your committee-room aud have these statements investigated. 

The committee fru·ther report that the boxes at Lanier's, where 
Wheeler got 133 votes and Lowe got 55, a,nd Meridianville, where 
Wheeler got 57 votes and Lowe 47 votes, must be thrown out and 
t,hat Lowe is entitled. to receive 128 votes at Lanier's and 55 votes at 
l\Ieridi~:~,nville, and ·wheeler none! They proceed in a verr. singular 
manner to prouuce the desired result. How do they reach It 7 They 
throw out both boxes, I suppose, on the ground of fraud. Then they 
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proceed to ascertain how the vote was, and give Colonel Lowe 133, 
but could find no vote for Wheeler. Before the committee could 
throw these boxes out they must have tried first to purge them of 
any illerral votes, if any thoro wero, and then count the legal votes 
for both candidates. If the box had been so disturbed either by 
force or fraud that it could not be purged, that the legal could not 
be distinguished from tho illegal~ then the whole box must be thrown 
out, and when it is thrown out tne election at that point is a blank. 

Neither side bas a vote. Dy the return of the election officers 
Wheeler got at the two boxes 190 votes and Lowe 102. But by tho 
mathematics of t he committee Lowe gets 183 and ·wheeler gets
none! Now, how can this be accounteu forf The committee provo 
that there were 292 votes polleu at these two places, that Lowe re
ceived 183. What became of the 109 Y Now, gentlemen, I am tak
ing your case as you make it. I am taking every fact to be true as 
you claim it. I plant myself squarely on the ground as yon have 
selected it, and I ask you, I implore you, tell me where arc the 109 Y 
Are they lo:st Y What diu you do with them f The witnesses say 
there was a largo vote polleu at both boxes for Wheeler. Your own 
witnesses prove it. The vote polled by Wheeler was so large that 
Colonel Lowe's friends were astonished at it; they said so. Where 
are they 'f What did you do with them f And this is an exhibition 
of tho purity of the ballot-box of which we have heard so much 
of late I 

We were told to-day that it is the mission of the Republican party 
to secure a free ballot anu a fair count. And this is the way that 
great mission is to be performed, is itT Anu you think you arc main
taining the purity of the ballot-box when you ~reganl the r ecord 
of t he !:!Worn officers and your own chosen superVlsors, who stood by 
and saw the vote aml tho count from beginning to ending, and said 
it was fair, and then throw the boxes out, and then proceed to take 
testimony and give your man nearly twice as many as the election 
officers gave him, and give Wheeler none, when by the same evi
dence he proved his votes, too. "\Vill you in your zeal for a free bal
lot and a fair count trample on the rights of those 109 legal voters 
and refuse to count them f And you have no explanation to make. 
You are a dumb as sheep before the shearers. You have no answer 
to make. llut there is an answer; and that answer is that your 
judgment is the product of your own partisan prejudices. This is 
all there is of it, anu there it must rest. 

What were the facts about the Lanier boxY The box was open 
early in the morning. The voting was free, full, and fa.ir all day 
long; all the votes were in. Then the polls were closed. Hertzler, 
the supervisor, Colonel Lowe's friend and representative, went to 
one of tho officers and indicated the place where the box should be 
placed till after supper, when the votes were to be counted. It was 
a side room of Lanier's store. Hertzler and the officer went together 
and placcu the box securely in the room. Hertzler and other offi
cers went to Lanicr'8 nud got supper, and after supper went and 
got ti.Je uox and went to Lanier's parlor and got a table; Hertzler 
sitting on one siue and examining the votes as they carne out, and 
ho sayr3 the voting was fair, the count was fair, but he did not think 
it counted out as it ought to have done. The other witnesses say 
tho box was never tan1pered with or touched; but the committee 
were so enamored of.a free ballot and a fair count that they threw 
it out. 

At Meridianville Forbes was supervisor and Colonel Lowe's friend . 
The election officers counted out in J:t'orbes's presence, while he was 
examining every ballot, anu the result was 57 for Wheeler, 47 for 
Lowe. F orucs joined with tho State officers in making that return . 
He said be was permitted to go where he pleased, sit where he pleased, 
and stantl where be pleased. In fact he said he was treated very 
nicely. Forbes did not know that anything was wrong until he 
learned that his friend Colonel Lowe was beaten, and then he dis
covered that something was wrong, nnd he remembered that at one 
time he saw one of the judges of election, who had been sitting a long 
time in one position, change so as to rest that part of the man that had 
been on duty so long, and on this tel:ltimony the committee throw 
out Meridianville box, and then add 8 votes to Colon~ Lowe's 47, 
making him 55 and Wheeler none--?7 and 47 make 104. Where are 
ihe 49Y 

Tell me, you gentlemen who are so anxious to maintain a free bal
lot and a fair count, what did you do with the 49 Y In God's name, 
I beseech you, just gratify my curiosity and tell me. You threw the 
box away. You said it was so involved in fraud that the correct 
vot-e could not be ascertained, and yet you ascertained that 55 of 
them were for Lowe, and that there were 104 in all. Where are the 
49 ¥ Mathematical demonstration would say they were cast for 
Wheeler; but what has mathematics to do with a free ballot and a 
fair count f 

Now, gentlemen, tell us nbout the box at Courtland Y Here Col
onel Lowe got 419 and General Wheeler 111. Did you pursue the 
same course there that you did at Lanier's and Meridianville Y No, 
sir. Wheeler. charged tha~ there was fraud there, and, worse tha.n 
that, proved 1t. The election officers were friends of Colonel Lowe. 
After the voting was ov~r they began to count, and counted till late 
at night, and foun~ a nnst.ake, they say i dO they put all the tickets 
back in the box, and Harrl8, a friend of L:olonel Lowe, took the open 
box with him to his room at the hotel, and kept it a~.J. slept with it. 

The mistake discovered in counting out, no lloubt, was t he uncom
fortable fact that Wheeler was gettinr; too many Yotos. At any 
rate, next morning they began aga.in niHl continued to tho en~, and 
the result was-Lowe 419, Wheeler 111. \-Vhy was not th1s box 
thrown out f Hero is testimony that tho open box ,.,n taken to the 
private room of one of the menus of contestant anu kept by him 
all night. And that is not alt; General Wheeler proved by tcsti. 
mony that he received ·at least 232 >otes there. Why uid yon not 
throw away the 419 votes of Colonel Lowe and count General Wheeler 
232 Y That was the rnlo you atloptcd in the other case , but you refused 
to disturb Lowe's vote, and yon refused to give "\Vheelor the votes 
he proved he received. I will read sorue of the testimony. Henry 
Clay Jones-that ought to boa pretty good name, Jones is good and 
Henry Clay ought to be-Henry Clay Jones says he" got thirty-six 
colored men to vote for Gartielu and YV"heoler." Now, where are 
those thirty-six votes f Quintus Jones says he got seven colored 
men to vote the Garfiohl anu Wheeler ticket. Isaac Jones ays he 
got ten colored men to vote the G:1rfie1U aud ·wheeler ticket. Pat
rick Jones says ho got seven coloreu men to vote -tho Garfield and 
\-Vheeler ticket. Den . Jones ·ays he got thirteen ruen to vote the 
Garfield and Wheeler ticket. Hurrah for tho J oneses I Adding up 
the votes proven by all these witnesses it shows that General 
Wheeler got more than 232 votes at Courtland. I ask you, gen
tlemen, to tell the Hom>e why yon di<l not give him credit for 
them as yon di<l Colonel Lowe at Lanier's and Meridianville f An
swer then to your own consciences why yon ilid not. Yon stand by 
the officers' return at the box because it is on your side. You disre
gard tho officers' return at the other boxes because they arc against 
you. This box, tho only one t hat was stuffed, was retained and up
held by the committee; the other two were not t.ampered with and 
the proof was abundant, that they were not, and you excluded them ; 
and all because you love a. free ballot and a fair count. I ask you 
as honest and fair men, with that anxious uesire which is everlast
ingly pressing upon your hearts, wit,h that deep solicitude which is 
ever consuming your l:louls, how could you refuse to count the vote 
\Vhoelcr proveu at Courtla.n<'l. Y 

l\Ir. Speaker, I have heard a great deal a.uout the purity of the 
baJlot-box and n. free ballot antl a fair count; I have heard a great 
deal about the love oftbe Republican party for a free, fair election. 
In season and out of season they have proclairueu their fixed deter
mination to sec that every voter shall have the right to place in the 
ballot-box one unintimidated vote and have that Yoto fairly counted. 
When I contemJ>bte the length, breadth, height, and uepth of the 
love of that great party for a free ballot and a fair count i when I 
reflect bow it has watched the ballot-box like a vestal virgm, till its 
life, like the vestal flame, "in holiness is wasting away;" when I see 
upon its forehead the pale cast of thought, n.uu on its cheeks the 
deep furrows that corroiling care hns plowed as it bas vexed its 
righteous soul from day to da.y to secure to every voter a free ballot 
and a fair count, I am lost and overwhelmed in the magnitude of 
the suhject. · 

Who is there that does not remember the agonizing trials through 
which it has passed in the last few years Y ·who is there that can 
forget the sacrifices it has endured¥ Who can blnt from his mem
ory the sublime patience that it has exhibited in the hour of trial, 
when, as a vicarious snficrer, it wal:l drinking the cup of atonement 
that tho country, the object of its constant love, might be redeemed, 
regenerated, and uisiuthrallod, and that every voter should have a 
free ballot and a fa.ir countY 

A few yea.rs ago the ballot-boxes of Louisiana, Florida, and South 
Carolina wore smzed by returning-bo::..rd conspirators anu a bold effort 
was made to cheat, wrong, and defraud the people of those States 
out of t.ho local governments they ba<l chosen, anu all the people of 
the Unio~ ~ ·rei~ peril ?f losing tlleir electeu Chief Magistrate and 
the Admml8tratwn which they had freely and fairly proclaimed 
through the ballot-box. It was a supreme moment and with sub
lime faith and courage did the party of great morai ideas meet the 
emergency. 

Tho Republican Presiuent sent Republican statesmen down to 
those Stato:s, accompanied by the Army of the United States to see a 
fa.ir count of the votes actually cast. Who can fail to rc~em ber 
how the Republican Administra.tion scattered the outlaws that bad 
seized the ballot-boxes and attempted to foist upon the American 
people the candidate ~hom they had defeated. Some of thorn were 
sent into distant barnshment, one to Saint Petersburg one to Vi
enna, one to Paris, and many of tho lesser malefactors ~ere confined 
for four years in tho Departments at Washington. We all recall 
the result of tha.t herculean effortto save tho ba.llot-boxes from in
timidation and violence, and with what triumph they placed the helm 
of State in the bands of Samuel J. Tilden who had received more 
than a quarter of a million majority of thd popular vote, a majority 
of the electoral V?test and a majority of all the States. Sir, time 
will fail me to do JUstiCe to the great subject. Lifo is too short and 
its flying hours ~re t.oo exacting to allow mo to enumerate all the 
instances where 1t h as shown its devotion to a free ballot and a fair 
count. I run back in memory and hurriedly cnll before tho mind the 
many instances of tenderness and devot ion that I had reau upon the 
pages of history, both sacred and profanohbut I can find nothing 
with which I can compare it. I recall the eart-broken wail ofth~ 
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old King of Judah, w h~n his idol boy raised his hand in revolt against 
his father's government and threw down the gacre of battle to his 
father's troops in the wood of Ephraim. How sad is the recital of a 
father's tender love for an idolized but erring child. The venerable 
old man stood in the gate of the city, and as his army passed out to 
the field he charged every officer from the general-in-chief to the 
sergeant of the guard to spare his child. He ~azed into the distance 
toward the spot where the battle was ragmg, to catch the first 
glimpse of the courier, and press upon him the eager, anxious in
quiry, Is my child safe f He did not ask whether victory had de
clared for the banner of tho King of Judah or its revolted prince. 
He thought not of his state1 his throne1 or his person. His thoughts 
all the day long were for the safety ot his son. Often through the 
long and laggard hours of that day did the hand that had swept 
the harp that soothed the distemper of Saul tremble with emotion, 
as he looked for the return of his child whom ho was never to see 
again. Oft through that day did the kingly tear run down the 
shrunken cheek of age and fall upon his patriarchal board. Ames
senger came to tell him that the rebel arms were overthrown. He 
bade him be silent and tell him of Absalom. "My son Absalom, 
is he safe f" the old man said. At last the fatal message was 
spoken. The cruel and ferocious J oab had slain his child, and 
the old man uncovered his head and bowed himself and wept. As 
the b,right banners of Judah carne dancing from the fields of vic
tory, the shout of exultation died away amoug the troops when 
they saw their King with his head buried in his hands, with fal
tering step, moving toward his desolate horne, and crying with a 
loud voice: '' Oh, Absalom, Absalom! my son Absalom! Would God 
I had died for thee I Oh, Absalom! my son, my son!" But what 
did David know of the fathomless depths of the love of the Repub
lican party for a free ballot and a fair countY David had other sons 
to console him, and to lighten his bosom of that perilous stuff that 
preyed upon the heart. But who is to cont=~ole the Republican pa.rty 
when the little jokers and tape-worms fail to purify the ballot-box f 

We are told in the book of ~spiration that the children of Israel 
were carried away captive from their native land; that in the land of 
the stranger, whither they had been carried, they gathered by the 
river and sat down and wept when they remembered Zion. \Vhen 
the stranger required of them to sin~ the songs whose sweetness had 
made them renowned among all natwns, they snapped their strings 
and hanged their songless harps on the willows and refused to sing 
the songs of Zion in a strange land, and turning their weepiug eyes 
toward the temple and tam btl of their fathers cried,'' If I forget theel 
OJerusalem, * * " letmytonguecleavo totheroofofmymouth.' 
But we mustremember that these people hadncverreachetl the civ
ilization of this age. Neither the fathers thatwentdown to Babylon 
behind the chariot wheels of the Assyrian king nor the children that 
came back and rebuilt the temple that had been razed to the ground 
by the invader had ever seen the wonderful product of Republican 
civilization, a little joker or a tape-worm. That supreme joy has 
been reserved to be revealed in these latter days to the party of great 
moral ideas whose earnest desire is to have God in the Constitution, 
the Bible in the school-room, and the "tape-worm" in the ballot
box. 

I have read of that heroic German woman whose name Felicia 
Hemans has made immortal, who, standing by the wheel on which her 
husband, an innocent victim, was being broken, was besought by 
friends to forsake him lest she1 too, should be condemned to tho same 
cruel fate. We are told with what superhuman courage and con
stancy she defied every threat and spurned every entreaty, and every 
moment pressed more closely the evidences of her devotion upon the 
life-long object of her love, the idol of her woman's heart. When at 
length the dying husband added his entreaty that she would save her
selfandleavethe object soon to be inanimate dust, she rose to her loft
iest stature, and raising her hands in solemn invocation that Heaven 
would bear witness to her love and hor constancy and courage, and 
looking up to the wheel where the lip was quiverin~ and pale and 
the eye was growing dim and the lU'c-current recelling and feeble, 
she cried back her answer of wU'ely devotion: 

In thy dark prison house, 
In the terrific face of armed law, 
Yea, on the scaffold if it needs must be, 
I never will forsake thee. 

But what was the love of Gertrude compared with the love of the 
great Republican party f Her devotion was but an exhibition of the 
love of woman . llut the love of a free ballot and a fair count is a 
love that surpasseth the love of woman. \Vho that ever saw that 
love tested would doubt for a moment that the Republican party 
would stand in the face of all the wheels and racks of the inquisition 
and demand that every Republican, loyal, tried, and true, should 
have the unchallenged right to put one unintimidated tape-worm ire 
the ballot-box and have it twice fairly counted 

A long while ago I read the beautiful narrative that Homer has 
given of that Trojan princess, who, standing upon the walls of ill
fa.ted Ilion, saw in the same glance the ruin of her country and the 
death of her husband, its greatest defender. There is scarcely any 
thing of which the mind can conceive more t-enderly touching, more 
sweetly sad than the meL."'ncholy lament of Andromache as she 
looked upon the dead body of Hector dragged in the dust behind 

the chariot-wheels of the conqueror. How piteously she portrays 
the desertion of friends that must follow the fall of ller husband and 
the desolation of her country. How painfully sad is the picture she 
draws of the poverty that is to attend her widowhood and drive to 
beggary her orphan child. But, l\fr. Speaker, .Andromache never 
had a tape-worm and never saw a little joker. She had never heard 
of a ballot-box, and was a stran~er to that sublime purity with 
which the Republican party have mvested it. 

If Andromache had lived till the present day, and had been at :Merid
ianville, Alabama, on the day of election, and had seen the colored 
Republican club as it came from the lyceum in Coon Hollow, flushed 
with the excitement of the intellectual encounter over the question 
of the evening's debate, "Which is the most profitable to the coun
try, money, women, or stockst"-could Rhe have seen them under
going the inspection of wrists to prove to the bosses that no inter
dicted Democratic ballot was concealed in the sleeve; could sho have 
seen them as they cauO'htthe cadenced step and advanced upon a pure 
ballot-box, holding their little jokers eighteen inches from their 
bodies to prevent them from getting a concealed Democratic ticket 
in their pockets, then indeed would she have wept for joy and 
exclaimed like Simeon of old, ''Now, Lonl, lettest thou thy servant 
depart in peace, for I have seen thy salvation. I have seen the 
blessed manifestation of the love of the Republican party for a free 
ballot and a fair count." 

Mr. Speaker, when I remember how constantly, how faithfully, 
and how zealously the great Ropublicau party labored for the purity 
of the ballot~ box in Louisiana, Florida, and South Carolina in 1876; 
how they compelled the returning-boards to count. the ballots that 
were cast for Samuel J . Tilden and proclaimed and inaugurated him 
President; how they compelled their coD1Illittees to investigate the 
charges of fors-ery in the testimony produced by Mackey against 
Dibble; how they counted the votes that were proven for Wheeler 
at Meridian ville, Lao ier's, and Courtland; how they rejected theta pe
worm ballots at the Mare Island navy-yard; how they voted tore
tain Finley in llis seat when he had over a thousaml majority of the 
vote "actually cast/' I am persuaded that neither tribulation nor 
distress, nor persecution, nor famine, nor nakedness, nor peril, nor 
swortl, nor death, nor life, nor angels, nor principalities, nor powers, 
nor things present, nor things to come, nor height, nor (lepth, nor 
any other creature can separate them from the love of a free ballot 
and a fair count. 

Ob, for such love let rocks and bills 
Their lasting silence break; 

And all harmonious human tongues 
The patriot's praises spoak. 

1\Ir. HEWITT, of Alabama. As the gentleman from Texas is re
ferring t-o the love of the Republican party for a free ballot an~ a 
fair count, lot me remind him that the H.epublican party manifested 
their love by repealing all penalties under the election laws for ille
gal votes. 

~ir. SPARKS. They did it in the interest of a free ballot and a 
fair count. 

1\ir. MILLS. Yes, and in Texas they passed a law ''for the pro
tection and purity of the ballot-box," and fixed heavy penalties 
against everybody who should destroy ballots except the Republican 
election officers appoint-ed by a Republican governor. 

I now ·come to the question of registration. It is in proof that 2,698 
unregistered votes were cast in this contest. It is proved that over 
a thousand of them were cast for Colonel Lowe. If these votes were 
illegal the law requires that those proven to have been cast for each 
party must be deducted from his vote, and the remainder divided pro 
mta between them. If this were done General Wheeler would be 
elected by more than a thousand votes. So that if all the other ille
gal votes were given to Colonel Lowe, still he is not elected. The 
constitution of Alabama contains the following provision: 

The General .Assembly may, when necessary, provide b;rlawfortheregistration 
of electors throughout the State, or in any incorporated e1ty or town thereof\. and 
when it is so provided no person shall vote at any election unless he shall nave 
registered as required by law. 

It further provided that all. male citizens over twenty-one years 
old, and who had resided one year in the State, three months in 
the county, and thirty days in the precinct, should be qualified elect
ors. The Legislature enacted a registration law and made specific 
directions for registering the qua.lifiecl voters. It did not say that 
non-registered persons should not vote, and the committee say that 
therefore non-registered voters are le~al voters. They contend that 
the constitution authorized the Legislature to pass a registration 
law, and whenever the Legislature enacted a law that affirmatively 
forbade non-registered persons from voting, then their votes would 
be illegal. They say the language in the conRtitution, "when it is 
so provided," means that whenever the Legislature says that a vote 
shall be illegal it shall be illegal. "\Vby should the constitution make 
such a provision f If the constitution authorized the Legislature 
to make a registration law, and tho act made such votes illegal, they 
were illegal without a constitutional declaration of that fact. 

The Legislature of the State had the authority to enact the law 
without any grant in the constitution, in the absence of a prohibi
tion . Then, why should the constitution declare that if the act of 
the Legislature made the vote illegal it should be illegal T Snch a 
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construction is a · barefaced absurdity; and one of the canons of con
struction says : 

Every interpretation that leads to an absurdity ought to be rejected. 

The reason that the Legislature did not in the registration act say 
that non-re~istered votes wore illegal, was that the constitution had 
already saia it and the Legislature had no discretion over it. The 
constitution intended to leave it to the discretion of the Legislature 
to pass the law or not as it thought best, but if it did pass one, then 
the organic law ueclared while it was in existence, all non-registered 
votes should be rejected. When it said the Legislature "may pro
vide by law," it left the question to be decided by the Assembly, and 
when it said, "when it is so provided," it declared for itselfthe status 
of the voter. 

To provide by law was to enact a law of registration, and so pro
vided means a law so enacted. So is·an adverb. It qualifies verbs, 

· participles, adjectives, and other adverbs. It means provided, as 
before expressed. This is the evident intention of the framers of 
the constitution ; and, as the books tell us, in construing an instru
ment the pole-star to which we must steer i8 the intention of the 
maker. This construction gives force and effect to the law and the 
constitution; the other negatives both. If the construction of the 
committee is right the law of Alabama is a dead letter, for every 
one may disregard it, and the declaration of the constitution that 
all such votes are illegal is a mere brutum fulmen. 

Mr. JONES, Clf Texas. Will my colleague allow me 7 
l\1r. MILLS. Yes, sir. 
1\Ir. JONES, of Texas. The word "it" is used in that connection 

as a demonstrative, pointing to what is about to be stated, and does 
not refer to an antecedent. 

l\1r. MILLS. It demonstrates an absurdity, and that is the diffi
culty; it demonstrates what I say, and what I will repeat a~ain. 
Where the constitution says that the Legislature may make a law, 
if the Legislature says that the vqte is illegal, it is illegal. It is 
illegal without that constitutional declaration, and that is what it 
demonstrates. "It is so provided," means the law is so provided or 
enacted, as I have said before. "So'' qualifies "provided," as first 
expressed. 

Suppose my colleague were to sue me and charge that I had for a 
valuable consideration promised to pay him a sum of money and, 
having so promised, failed and refused to pay. What would so prom
ised mean Y It would mean promised in the manner before expressed. 
Therefore, when the constitution of Alabama says that the Legisla
ture may provirle an act of registration, and wben it does so provide 
no person shall vote who is not registered it declares illegal and 
void all non-registered votes and leaves nothing for the Assembly 
to do. 

Mr. HAZELTON. If your view is correct, and it may be, why did 
not the framers of the constitution say "it is provided," instead of 
leaving it any way in doubt as to the construction Y Would not a 
convention want to make as important a condition as that so as to 
preclude all mistake, and say it is provided so and so, beyond all 
question Y 

Mr. MILLS. 1\Iy friend from Wisconsin, who is an intelligent law
yer as well as statesman will remember that when our fathers framed 
the Constitution of the United States, and after it had passed through 
the hands of such scholars as :Madison and Hamilton, they would not 
submit it as their final work till they referred it to a committee on 
style. Now, you would have the convention of Alabama to submit 
their work to a committee on style. 

Mr. HAZELTON. I do not mean that. 
1\lr. MILLS. It is a question of style you are talking about, and 

your criticism I do not think would have improved that. I want to 
recur for a moment to a }>Oint made by Colonel Lowe in Ws brief, 
and which has been quoted with approvnJ. by my friend from 'Vis
copsin in his report. 

The statute, as we have seen, declares that the ballot shall contain 
no mark, figure_, letter, or character, except the name of the person 
voted for and tne office for which he is to be chosen. It is contended 
that if that language is literally carried out, the name of the party 
could not be on the ticket, because it requires letters to constitute 
his name, and that Lowe cannot be spelled without the letter 0. 
This is adopted by the committee as a strong argument, and it is 
as strong as any in their report. There never was a more perfect 
absurdity put in the report of any committee of this Hou~:~e. The 
law says the name of the candidate must go on the ticket_, .and the 
name of the office for which he is to be chosen, and nothing else. 
11 Only" that and nothing more. Because the law forbids all other 
let.ters and clearly and specifically declares that the name shall go 
on the ballot, therefore the name shall not go on. And that is the 
argument of the committee. To state the argument is to answer it. 

In the face of all the arguments and all the sophistries of the com
mittee Wheeler stands before the country the chosen Representative 
of the legally qualified voters of the eighth Congressional district 
of the State of Alabama. And the world, the flesh, and the devil 
combined cannot deprive him of his right to the seat if this House 
shall render its decision in accordance with the law and the testi
mony and in accordance with the constitution and laws of the State 
of Alabama. [Applause.] 

DEFICIENCY APPROPRIATION BILL. 

1\Ir. HISCOCK, by unanimous consent, from the Committee on Ap
propriations, reported back, as a substitute for the deficiency bill, a 
bill (H. R. No. G24J) making appropriations to supply deficiencies 
in the appropriations for the fiscal year ending June 30, 1882, and 
for prior years, and for those certified as due by the accounting offi
cer of the Treasury in accordance with section 4 of the act of June 
14, 1878, heretofore paid from permanent appropriations, and for 
other purposes; which was read a first and second time, referred to 
the Committee of the Whole HouAe on the state of the Union, and, 
with the accompanying report, ordered to be printed. 

Mr. RANDALL. Strictly ·speaking that is not in order, but we 
hail with pleasure every evidence of activity on tho part of thE' 
Appropria,tions Committee. 

1\fr. REED. Strictly speaking that speech of the gentleman from 
Pennsylva.nia is not in oruer. 

.Mr. RANDALL. There is great lack of order generally and great 
surplus of disorder here. 

1\lr. HISCOCK. I will say to the gentleman from Pennsylvania 
that he need have no a.pprehent!ion nor need he give himself any 
trouble as to the Committee on Appropriations. This work will be 
always ready, the committee will be always vigilant, and when the 
proper time comes for the introduction of t.heir bills they will be 
presented and attended to in a proper and vigilant manner. 

l\Ir. TOWNSHEND, of Illinois. I desire to reserve all points of 
•1rder upon tbe bill which has been presented. 

The SPEAKER pro tempore, (1\Ir. DINGLEY in the chair.) The 
points of order will be reserved. 

LEGISLATIVE, EXECUTIVE, AND JUDICIAL APPROPRIATION BILL. 

1\fr. CANNON, by unanimous consent, from the Committee on Ap
propriations, reported a bill (H. R. No. 6244) making appropriations 
for the legislative, executive, and judicial expenses of the Govern
ment for the fiscal year enuing June 30, 1883, and for other purposes; 
which was reau a first and second time, referred to the Committee 
of the Whole House on the state of the Union, and, with the accom
panying report, ordered to be printed. 

1\lr. TOWNSHEND, of Illinois. Points of order are reserved also 
on that bill. 

1\ir. RANDALL. Points of order are reserved. 
The SPEAKER pro temp&re. The statement of the gentleman from 

Pennsylvania will be noted. 

CONTESTED ELECTION-LOWE VS. WHEELER. 

1\Ir. JONES, of Texas. I desire the attention of my colleague [1\Ir. 
MILLS] for a moment. I understand my colleague to ohject to the 
Hancock-Lowe ticket, as it is termed, upon the ground that the dis
tricts are numbered in numerals instead of letters of the English 
alphabet. I~:~ that his position Y 

1\fr. MILLS. l\Iyposition is that the ballots should contain noth
in~ but the names of the parties voted for and the designation of the 
offices to which they were to be chosen; that everything else must 
be excluded-:-all figures, marks, and embellishments beyond that. 

1\fr. JONES, of Texas. That was the ground taken by the Demo
cratic party in the State of Alabama. That is the only ground upon 
whic~ the right of the contestee in this case to a seat can be sus
tained; because, as was stated by my collea~ue, this is the turning 
point in this entire contention. If it be adm1tted that those tickets 
are illegal because of this designation of districts by numerals in
stead of letters of the English alphabet, why then the sitting mem
ber holds his seat by a legal majority of 43 votes. On the other 
hand, if it be helu that such designation of districts is not obnoxious 
to thestatute whichforbids figu'resupon ballots, why then it follows 
that the contestant is elected by over 500 votes. 

So, now, here we have the issue clearly and sharply defined. 1\Iy 
colleague says that he is in favor of free elections and a fair count. 
He starts out with a broad proposition that the votes of the qualified 
electors should determine who shall represent the people of the 
United States in this Hall. I ask in all conscience what confidence 
can be placed in the sincerity of such professions of gentlemen who 
exert all their ingenuity to pick a flaw in every ballot that is pre
sented against them. Gentlemen may profess to be in favor of a free 
election and a fair ballot until doomsda.y; but ns long as the Ameri
can people have any common sense or ordinary intelligence they will 
know just exactly how much importance to give to such preten
sions. 

I did not intend to argue this case. I do not intend to do so. The 
only point I wish to make is this: we know by experience how the 
Democratic party dodges everything. When it proposes to build 
up and establish banks it professes to oppose them. When it pre
tends to be opposed to a protective tariff' it will adopt every method 
that will eventuate in the est-ablishment of it. So in reference to 
elections. Just in proportion as they are heated and vociferous in 
loud and repeated professions of devotion to the right of the people 
to govern, just in that proportion we may suspect they have designs 
to circumvent and defeat the people in the exercise of the ballot. 

Here, sir, is the issue; and I am glad my colleague ha-s stated it. 
I have always regarded him as one of the most liberal on that side 
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of the House I was not prepared at all this morning-and when he 
began to speak I expected he would come out really on the si<le of 
the ballot-! was not prepared till this morning to believe that the 
entire Democratic party has ma<le the elections, as it were, its party 
tenet, its principle, all in fact that they have left. 

And now let us see how the issue is joinecl; that is all I wish to 
say; and it is in plain Saxon this: whether the honest voters of this 
country shall by their ballots choose their officers or whether the 
elections shall be determinecl by technical chicanery' There is all 
there is in it; there is the gist of the whole question. And I repeat 
here to-day what I have often said, as between technicalities and 
chicanery on the one side and the honest ballot on the other, I am 
on the side of the honest ballot and the genuine democracy of the 
country. I am in favor of a government by the people, and being iu 
earnest in favor of such a government, instead of playing the part 
of an artful cunning lawyer, finding fault with every cft"ort and 
every mode by which the people seek to give force to and to express 
and emphasize their will, I reverse the rule an<l say, con~:>true tho 
laws as you would ascertain and give effect au<l efficacy to that will 
as really expressed. 

Why, sir, accor<ling to the gentleman, my colleague, what woul<l 
the right of suffrage be worth if hedged in an<l em braced all around 
and about with technicalities so numerous, so fine, so unintelligible, 
that there is not a lawyer in this country that coul<l possibly pick up 
a ballot that some other lawyer may not pick a :flaw in Y 

To be brief, and to sum up this whole question, there is the ticket. 
Shut your eyes to this case ; go out of this Hall and get a dozen law
yers together and subruit to them in tho absence of all partisan con
siderations if there is any defect in that ticket, an<l I say, if they 
knew nothing about the varty exigencies invol vc<l in this case, yon 
would not find a laV~ryer, if you soarchc<l until <loorns<1ay, that woul<l 
point out the slightest oujcction t,o it. I repeat it, tho issue is dis
tinctly made, and since it is made, all this about registration i ~:> so 
much lumber, so much material pilell in, out of which to mann fact
ure some pretense under which to hide. 'That is all. :My object 
was to bring my colleague fairly to the issue; and are we not ma.dc 
to know to-day, and know of a truth, whore tho Democratic party 
stand-that they mean by any means, fair or foul, to rule this country 
if thev poi:!Bibly can. 

.Mr:ATHERTON. Not having voice enough to make rnyselfhearcl, 
and not supposing I can be heard, I desire to senu to the Clerk's desk 
the minority report, to have portions of it rea<!. And I desire tho 
consent of the House that those portions I have marked out shall 
appear in the RECORD without being read; that the portions which 
remain shall be read by the Clerk; the other portions, however, ap
pearinrr in the RECORD. 

The SPEAKER. In the absence of objection, it will be so orucrcd. 
There was no objection. 
Mr. ATHERTON. I send, then, to tho Clerk's dc!ik tho minority re

port, an<l ask the Clerk to read the portions which are not stricken out. 
The Clerk proceeded to reau portions of the min.ority report, which 

in full is as follows : 
William.M. Lowe vs. Joseph Wheeler-Eighth Congressional district of .Alabama. 

Mr. BELTZ"300VER, from the Committee on Elections, submitted the following as 
the views oftbe minority: 

The undersigned are not able to concur in llie report of the majority of the com· 
mittee. The evidence shows that the election was conuncted with perfect fair
ness on the part of Wheeler and his snpportl!rB. Inlleod, there is no pretense that 
there was unfairness anywhere except at Meriuianville and Lanier's precinct, a.ncl 
the most extraordinary effort!! on tho part of Mr. Lowe and his attorneys utterly 
fail to prove any fraud or unfairnel:!s at these boxes. 

The voluminous character of the record has precluded nearly all the members of 
the committee from giting it that thorough examination which is necessary to a 
:perfect understanding of t.he case, anu, as a consequence, the report of tho mlljor
Ity contains errors, to a few of which we will refer. 

""First. The majority con idcr evidence introuuced by Mr. Lowe which purJ)Orts 
to prove matters which aro not sot up ~ the notice of contest, anu 1:cfut!e to c~m
siaer evidence of matters proven by prunary and uncontro>erteil entlence whiCh 
are specifically set up and insisted upon in tlte answer of the coutestee, thesP maL
tors being such as the law required them to consider, and snell as the majority of 
the committee have consideretl in other cases during thitl term of Congress. 

Second. Evidence which themajol"ity in this report say ill good antlsullidentto 
establish the allegations of Mr. ·Lowe, they in the same report say is insufficient 
to support the nllegations of Mr. 'Vheeler. 

Third. Certain witnesses give evidence regarding votes cast for both Mr. Lowe 
and Mr. Wheelel·. 

The evidence is precisely of the same character, the votes referreu to are pre
cisely of the same class, the oviden((e is ~i>cn by tho same 'vitnesscs, and in some 
cases it is given in the same breath and m answer to the same questions, and yet 
the majority of the committee count the >otes for Mr. Lowe and refuse to count 
the votes which the proof shows w~rre cast for Mr. 'Vheeler. 

Worse than that, the report of the majority counts votes for Mr. Lowe upon 
statements of witnesses who swear they do not know anything of it personally, 
and they refuse to count votes for Mr. \Vheeler, the rejection of wh1ch is posi
tively :pro>en. 

For mstance1 Mr. llarro.way swears ho doesnotknowpersonallythat anyLowo 
ballots were reJected, but he swears that he does not know that a Wheeler ballot 
was rejected. 

On this evidence t)le majority count four votes for Mr. Lowe and refuse to count 
any votes for lli. Wheeler. 

Mr. Hill, who was illop;ally es:amined in chief during the last ten days, when the 
law only allowed evidence in rebuttal, testified and aumitted that his knowledge 
that 22 Lowe ballots were rej ected was not l.>ased npon his actual knowledge, but It 
was based pretty much upon what a clerk told him. This illegal evitlence was 
taken at an unlawful time, so that .Mr. " rlJ.eelor could not take evidence to refute it, 
and yet the majority on such evidence count22votes for Mr. Lowe. 

We observe six other instances where Mr. Lowe's witnesses testify that ballots 

cast for Mr. Wheeler were not counted and yet the majority of tho committee re
fuse to give Mr. Wheeler the benefit of their evidence, although their evidence is 
precisely the same as the best evidence which is relied upon by Mr. Lowe, and 
although in one instance alone this failure makes a loss of over 50 votes to Mr. 
Wheeler. 

Fourth. The majority of the committee accept and consider in subst-antiation ot 
Mr. Lowe's allegations testimony which is secondary in its character, which is con
tradicted by Mr. Lowe's own witnesses, and which uncontra(licted rroof shows 
has been altered and forged since it went into the hands of Mr. LoweR agents or 
attorneys. .Mr. Wheeler made a proper and seasonable motion to have t.he forged 
evidence stricken from the record, but tho majority of the committee fu.ilou to 
strike said forged matter from the record. 

Fifth. The majority of the committee refused or failed to deduct votes of un
registered voters who illegally voteu for Mr. Lowe, giving two reasons therefor : 

f. Because they say regis.tration is ;not rcquh:ed in .Ala~ama. . . 
2. Because there is no ondence whlch establishes 1lefimtoly and tdontlc[~lly for 

whom they voted. 
The first position was so untenable that it was not assented to by nil the mem

bers of tho committee who voted for the rulljori ty report; anu we hueafter will 
show it to be entirely without fouu ation. 

The second position is positively contradicted by the proofs. In tho limited ex
amination we ha>e been able to ¢.veto this point we find tho names of ov!lr 500 of 
these unregistered voters who the witnesses swear po~:~itively voteu for William 
M. Lowe. Some of this evidom:o is given by Mr. Lowe's witnm~ses, and by Repub
licans who swear that they Raw the voters hancl their ballots to tho iuspectors 
with Mr. Lowe's name on said ballott:~. 

This evidence is positive, unimpeachetl , and unquestioned. 
Sixth. The majority of the committee refused or faileu to deduct illegal votes of 

unre!!istered voters wh0 voted for .Mr. Lowe at Courtland and other precincts, 
where the proof shows there was no person registorcu 11 11.:1 r equiretl by law," and 
contlequently there was no legal registration , and Mr. RAID-."EY, of the committee, 
~rives as a reat:~on for this action, and it is tho onlv real'!on given, that 11 contestee 
does not set up a want of legal registration as vitiating tlie election at any pre
cinct." 

In making this statement Mr. RAID<E¥ was mistaken. 
The following allegations are containeu in the answer of the contestee: 
" Contestee alleges that at the following precincts of Lawrence County, viz, 

Court lanu; Reu Bank, &c., * * * 450 persons were allowou ~o vote and did 
vote, for contestant, some of whomhau no ri~ht to ':oteat tho precmots whore they 
cast their votes, and others who voted at said precm cttl were not legal voters, and 
had no right to vote at all." 

.And contestee also alleges that said perRous who "\'Oted for conte1-1tant at said 
precincts "ilid not have a right to vote, for the reason that they hatl never been 
registered as requireu by law." 
It is here shown that tho allegations of Mr. 'Vbooler ompbatically state there 

was no legal registration at Courtlan!l, or that l1e uses tho equivalent words that 
the nersons who voted for contestant bad " not boon rogi1-1tered as required by 
law. t• 

The deposition of the probate judge of La wren~o Cou:;n ty pro \Tcs that ~l.ic!w all ega· 
tion1:1 are correct, and that there was no legal regtstratwn at that 11rccmct . 

Under a Rimilar t·egistration lawtltomajority of this Committee on Elections tle
cidell in tho case of Bi~l>eev.s. Finleythateightprecinolsin Brevard Couuty shoulu 
be rQjeoteu, and the proof in that case does not show tl.iat tlw rogi1-1tmtion in those 
precincts was as incomplete and illegal as it is shown in this case to have been at 
tho precinct of Courtlantl. 
lt is shown by pt·imary evitlence that none of the voters at Courtlan(l were r egis

tered as r equired bylaw, and that with rogarcl to 189 of them thoro waH no pretense 
at registration, ~u yet the majority count these illegal vol OR for .Mr. Lowe. 

Seventh. The ma.Jority of the committee rofu1-1ed or failocl to 1lecluct the illegal 
votes of non-resident persons who >oted for Mr. Lowe, although tho proo t is posi· 
tivo and uncontradicted that such persons voted for .Mr. Lowe, an1l that they were 
non·residonts of Alabama, but residents of other States. 

The witnesses give evidence regariling this matter similar to the following: 
"John Wilson was not a resident of Alabama; he lives in Tennetlsee, and ho 

never pretendeu to claim this as his home. 
"Wesley Phillips was a non-resident of the State of Alabama; be lives in Ten 

nessee. 
11 Squire HolRten was a non-resident of the State of Alabama; he lives in Geor 

gia, and is an illegal voter. 
" John O'.Noal was a non-resident of the Sta,te of Alabama; claims his home in 

Georgia. 
11 ITerry Blair was a non-resiuent of the State of Alabama; lives in Teunessel'l ; 

was an illegal voter." 
Tho witnesses alt!o testified that all the non-residents whose names they gave 

voted for William M. Lowe, and all these names are founu on the poll lists. 
We coulu go on with these details, but space forbids. 
It is eviuonceof this cllarttcter which the majority of the committee says is 11 not 

tlutlicient." They also say: "His fWhoeler] proofs do not sustain his allegations." 
It appears to us that Mr. Wheeler proveu conclusively that ruinors voted for 

Mr. Lowe. 
Mr. Lewis swears that Jack L. Armstead voted for lli. Lowe; that he had 

known him for ten years and when be first knew him he was not. more than six 
or sc>en years old. He ;uso swears that llerry Coager voted for Lowe; that he 
bad known him for twelve years, and when be first knew him ho was not more 
than six years old. 

On pa,;e 894 of the record, contestee proved that James Chandler was only eight
een yeai':"s old; also, page 899, that Robert Smith was only twenty years old, and 
that Ephraim Springer was only twenty years old. .All of these persons the proof 
shows voted for Mr. Lowe. 

This is the character of the uncontradicted evidence which Mr. Wheeler pro
duces to show that minors voted for William M. Lowe. 

Eighth. At Courtland precinct (the same place where the proof s_hows that thero 
was no lep;al registration and that 180 unregistered persons catlt tllogul votes for 
'Villiam M. Lowe) the preponderance of evidence decidedly Rl10ws that none 
of the inspectors were supporters of the party which sust.ained Mr. \V~eeler~ 
anu Mr. Lo.we's witnesses are compelled roluct.antl,Y to a~it that they nolaten 
the law whteh reqttired them to count the ballots 1mmedtately on the closmg of 
the polls, and that they pretended to be occupied for nino hours in countin~ about 
G90 ballot~, and then put the counted and uncounted ballots together in a rough 
box, and that one of their number took the box off and kept it until tbo next. day, 
when a box was returned which contained Rome ballots which t11ey counted lD an 
illegal manner, and made a report that Mr. Lowe hatl roceivotl410 votes, and that 
.Mr. Wheeler had received 111 votes. 

The proof also Ahows that this report was false, as tho witnel'lses admit that Mr. 
1Vhceler was polling a large >ote-qnite as large as that pol1cd by Mr. ~owe
and some of the witnesses testified that he (Wheeler) polled two or three ttmes as 
many >otes as were counted for him. . 

Mr. 'Vheelcr has proven, by uncontradicted and uncontroverterl evtdence.of 
Republicans as well ns Democrats, that over two hundred persons voted for hrm 
at that box. 

Mr. 'Vheeler's allegation with regard to this poll conforms to the proof, and we 
conclude that the box should not be counted. 
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We respectfully submit that we have never seen a case where the integrity of 

a ballot· box was more emphatically and essentially impeached, and where justice 
called louder for action. 

Ninth. On the other hand, we now look at the action of the majority of the com
mittee regarding Meridianville box No. 2. 

Mr. Lowe in his notice does not ask to have this box rejecteu, and therefore 
unucr the rules laid down by the committee regarding Wheeler's defense they 
~~/~ti~~t ~f~~~ ~t ~ b~~~e and beyond this the proof shows that there was no 

Mr. l>'orbes, Mr. Lowe's special friend, was present as supenisor, the votes were 
counted strictly as providell by law, and the supervisor and the in~ectors made 
their respective reports, each stating that \Vheeler received 57 and Lowe received 
47 >otes. 

The proof shows that this vote was proportioned substantially the same as it was 
at the election three months :previous when the vote for governor was: Cobb, 
Democrat, 42 ; Pickens, Oppmution, 34. · . 

The testimonyofMr. Trewhitt, :Mr. Roper, and Mr. Hawk, who were officers of 
the election which we are now considering, and whom the proof shows to be gen
tlemen of high standing, shows that the vote was counted as it was cast, and that 
no fraud could possibly have been .practiced at tl1ese polls. 

The majoritY: of the committee cite a~~inst the sworn report of officers, aml 
against the evidence of men of high stanaino- and character, the testimony of two 
colored men, of whom one is impeached by t'he direct testimony that his character 
is so bad that he is not worthy of belief under oath, and both are impeached by 
their own contradictions, and by credible testimony of other witnesses. But in 
.addition to all this, the evidence of the contestant is not of a character to justify 
the committee in receiving it to prove that there was any fraud or unfairness at 
this box, and taking all the proof together it shows no ground for its rejection. 

The record also shows t:hat, during the ten days alloweil by law for evidence to be 
taken for contestant in rebuttal, Mr. Lowe's attorneys served a false notice upon 
~~r'~~;:Ipf~:::~t:iltlJ~t they would take evidence of some fifty-five witnesses 

This notice designated no definite place, and Mr. Wheeler caused a demand to be 
~:h:;: tlfeo~vr:::c-e ~~~a {~rt!k.o::. specific information regarding the locality 

This polite and proper request was not complied with. 
Mr. Lowe's attorneys went to a place seven miles from Pleasant llill and pro

·cecded to take evidence ex parte. 
After some twenty witnesses had been examined in this way, an attorney em

ployed by Mr. \Vheeler succeeded in hunting down t.his secret place of taking evi
-dence; but e~en then, after finding the commissioner, he was positively refused 
the right to cross-examine witnesses. · 

Worse than that, the record shows that Mr. Lowe's attorney (a nephew of Mr. 
Lowe) wrote down the e>idence himself, and wrote it falsely. 

lly such methods there have been produced 55 depositions, which purport to 
•Show that 55 men voted for Mr. Lowe. 

Upon· these illegal and fraudulently obtained and criminally conducted pro
..ceedings the majority of the committee count 55 votes for Mr. Lowe. 

'.rhis box will 'be discussed more fully hereafter. . 
Tenth . .At Lanier's boJ:. the evidence shows that it was impossible for any fraud 

to have been practiced by any one in the interest of Mr. 'Wheeler. 
.Mr. Lowe's friend swears they could not ha>e counted the ballots in the shop 

-where the election was held, and he swears that 'he "took charge of the box," and 
-carried it to the store of Deputy United States Marshal Lanier, who was appointed 
to tako charge of the election by Mr. Lowe's friend, Marshal Sloss. . 

The box remained locked up in the s'ide room of Mr. Lanier's store for about an 
hour, and Mr. Lanier, who was a Republican, swears that no one could possibly 
ha~e hatl access to it while it was there. 

The majority of the committee, however, reject this box without a request to 
·that effect in the conteatant's notice, and then, still without a request, and without 
..a particle of legal evidence, count for Mr. Lowe 128 votes, ancl give Mr. Wheeler 
none, although 142 votes were cast and counted for him, and Mr. Lowe's own 
witness swears that some 30 votes were cast for Mr. Wheeler. 

We call attention to these things to show that the honorable gentlemen who 
·COmpose the majority of the committee have been imposed upon by some one, as 
wo feel they never would have made this report had the facts been understood by 

•them. _L;f:: ~~~kf £~;.committee violate all precedent in counting 16 votes for Mr. 

There is no 1·eturn from this box, and there is no way of learning from the proof 
:that there was any election held at said place. 

Eleventh. The majority of the committee recaive and consider as good evidence 
:IJ:lpers which are not depositions. 

More than one hundred of these papers, which are called depositions, do not 
. show that the witnesses were sworn. One hundred and fifty are without any pre
tense to a certificate of a commissioner, and several of them have no legal signa.
,ture. Yet upon such fugitive papers the majority of the committee concluuc·to 
.deprive a fellow-member of his seali in Congress. 

The record shows that the vote, according to the official returns, was : 

J~~ ~f:W:mwil~~~~e:: ::~:~: ~::: :: ~::::: .. :: :::::::::::: ~:: ~~: ::·.:::::: :: i~: ~~~ 
Majority for Joseph Wheeler............. ..... .... ........ ...... ... 43 

Mr. Wheeler's election is contested on the following grounds: 
1. The contestant claims that 525 votes were cast for him, which he claims were 

.illegally excluded from the canvass by the inspectors of election in fiftf)en differ
·ent precincts, as follows: 

- ~Ufc~~~~~--: ::::::::::::::::::::::::::::::::::::::::::.:::::::::::::::::::::::: ~ 
Courtland... .. .. ...... .. .. ... ... . .. .......... ....... ................... . ...... 65 
Danville ...... . .......... .... ...................... .. ...............•.......... 42 
Decatur......... ... ...................... .. .............. . .............. ...... 3 
'Elkmont........ .. ....... . ....................... . ................ .. ... . ...... 51) 
Falkville... ... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • • . . . . . . . . . . . . . . 97 

'~~~~~~ili:::: :: ~~:: :::::::::::::::::::::::::::::::::::::::::::::::::: ::~:: :: 2~ 
Jiuntsville ..... .... .... ... .......................... . ......................... 61 

_Kash's .... ........ ... . .. ...........••••• .... .. .. . .. . .... ... .......•........... 2 
Madison......... . ...... ............ ........ .. ... . ............ .. ...... ...... .. 33 
Meridianville (No.!)..................................................... .. ... 2 

•Owen's Cross-R.oads ....... . .................... .... . .. ......•.. . .............. 31 

~~~~ilJM~~:::::::: :::::::::::: ~ ::::: ~~: ::: ::~:: :~: ~::::: ::::::::::::: ::~: :: ~i 
5!!5 

2. Although the contestant does not demand it in his notice of contest, the ma,jority 
.. of the committee reject, for his benefit, the returns of Lanier precinct, in Macil
son County, which gave the contestant 57 and the contestee 142 votes, and they 

_give him 128 votes alleged to have been proven by the depositions of witnesses; 

XIII-280 

the result being to deprive the contestee of 142 votes, and to add 71 to the votes of 
the contestant. -

3. Although the contestant does not demand it in his notice of contest, the ma
jority of the committee reject, for his benefit, the returns of Meridianville precinct 
No.2, which gave the contestant 47 and the contestee 57 votes, and the majority 
of the committee give him 55 votes, alleged to have been proveu by the testimony 
of witnesses, the result being to add 8 to the contestant's votes and to deprive the 
contest~e of 57. 

4. Although the contestant does not demand it in his notice of contest, the ma
jority of the committee give him an addition of 10 to the votes officially returned 
for him from the precinct of Cave Sprin~. 

5. Although the allegation in the notice of contest does not justify it, and al
though Mr. Lowe's proof on the point is secondary, and conflicting, and contra
dict.Ol')\ and although the proof regarding Mr. Wheeler's ~otes at· that poll are 
precisely the same as the proof re,gartlinl:? Mr. Lowe's votes, the majority of the 
committee count 76 votes for Mr. Lowe ali Flint precinct, and they refuse to count 
any votes for Mr. '\Vheeler. 

The return vote being chan~ecl in accordance with these claims, the followin& 
is presented as a statement of tho result: 

Yo~~t'fhe!i~;~ ~ ~ ~ : ~ ~ : ~ ~ ~ : :: : : : : ~ ::: : : : :: : : : : : : ~: : ~:: ~ ~ ~ ~ : ~ ~ : ~ ~ ~ ~ : : ~ ~ ~ : : : g: ~g 
Majority for William M. Lowe....................................... 847 

The contestee denies most of contestant's allegations, and on the other hand in
sists, in his answer to the notice of contest, that the following votes were illegally 
cast for the contestant, antl demands their rejection by the House of Representa-
tives: ~ iW 
1. Ballots illegal in form, including 1,294 ballots which are printed so as to 

be read as plainly on the back as on the face ...... ..... ..... ........ .. 3, 028 
2. Votes of unregistered persons; exclusive of those who voted at Courtland. 1, 200 
3. Votes of non-residents ...................... :·............................ 81 
4. Votes of convicts ............. : .......... -~-- .. ...... ...... ...... ........ 20 
5. Votes of minors ............................ · ............. :-::.............. 16 
Kinlock box ......................................... ~ . . . . . . . . . . . . . . . . . . . . . . 16 
Courtland box No. 2 (contestant's majority)......... ... .................... 308 

4, 669 

Tho contestee, accordingly, gives the following as a correct statement of the 
result: 
Joseph.Wheeler ....... ...... ............. . ..... . .......................... 12,808 
Wm. M. Lowe ........ . .................................................... ~,096 

Majority for Joseph Wheeler ........ .' ......................... ::.:. .. · 4, 712 

Mr. Wheeler also claims that the Greenblier box, which gave Mr. Lowe a ma
jority of 223, and Pleasant Site box, which ga~e Mr. Lowe 13 majority, and Frank
fort, which gave Mr. Lowe a majority of 17, should not be counted. Mr. Wheeler 
alleges that the polls were under the control of Mr. Lowo's friends, and that they 
were not kept open as required by law, causing loss of many votes to contestee ; 
and also, that at Greenbner there was illegal ~oting for Mr. Lowe, and ihat the 
inspectors destroyed the poll lists, and by other means violated the law so as to 
deprive Mr. Wheeler of the means of pro>ing the illegal ~otes which were cast 
at that box. • 

Mr. Wheeler also alleges that the entire ~ote of Madison County, which gave 
Mr. Lowe 676 majority, was illegally returned and should be rejected. Mr. 
Wheeler also alleges that Triana box, which gave Mr. Lowe 252 majority, was not 
kept open as required by law, whereby contestee lost many >otes. 

The several claims of "the respective parties will be cons11lered in their order . 

II. 

BALLOTS ILLEGAL IY FOJU!. 

The contestant's claim that 525 ballots offered for him in a form tloscribed were 
illegally excluded by the inspectors of election is met by the contestee o.s fol
lows: 
· 1. The contestee insists that ballots of the form described were illegal, and ought 

to have been excluded by the inspectors. 
2. He denies that any such ballots were, in fact, rejected, and asserts that the 

. depositions by which the contestant attempts to prove their rejection are inad
missiblel because they were not certified by the officer-before whom they purport 
to have oeen taken, nor reduced to writing in his presence. 

3. lie sets up a counter-claim to the efl"ect that 3,028 ballots can>assed for the 
contestant were illegal because thoy contained the designations of eight offices 
unknown to the laws of Alabama, and that of these 3,028 ballots,1,204 were illegal 
for the further reason that the;y were so plinted that their contents were distinctly 
visible on the outside to the mspectors and bystanders when the ballots were 
folded. 

1. In support of his position that the ballots in controversy were illegal and 
ought to have been rejected, the contestee urges the following considerations: 

The ballots were in this form : 

FOR ELECTORS FOR PRKSIDEXT .C."D VICE-PRESIDENT: 

STATE AT LARGE . 

J .AMES M. PICKENS. 
OLIVER S. BEERS. 

DISTRICT ELECTORS. 

1st Distric~C. C. McCALL. 
2d District-J. n. TOWNSEND.' 
3d Distric~A. B. GRIFFIN. 
4th Distric~HILLIARD M. JUDGE. 
5th Distric~THEODORE 1\"'UNN. 
6th District---J. B. SHIELDS. 
7th Distric~ll. R. McCOY. 
8th District:-J .A.liES H. COW ..t\N· 

FOR CONGRRS8-EIGllTll DISTRICT • 

WILLIAM M. LOWE. 
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The following ballot is in the form prescribed by the laws of Alabama. It is 
similar in form to 1.2,808 ballots cast for the contestee: 

For Electors for President 

and Vice President of 

the United States. 

GEORGE TURNER. 

WILLARD WARNER. 

LUTHER R. SMITH. 

CHARLES W. BUCKLEY. 

JOHN J. MARTIN 

BENJAMIN S. TURNER. 

D.A....."'UEL P. BOOTH. 

WINFIELD S. BIRD. 

NICHOLAS S. McAFEE. 
. ~ 

J .AMES S. CLARK. 

For Repruentative in. 

Oongrus from the Eighth 

OongressionaZ District : 

JOSEPII WHEELER. 

Two of the offices designated on the illegal ballots are offices of Presidential 
electors for the State at large, and t.wo of the candidates named are candidates for 
those offices. Eight of the offices desi~ted are offices of district electors of Presi· 
dent and Vice-President, for eight different districts in the State; and eight of the 
candidates named are candidates for those offices. ' 

The .Alabama statute declares that-
"The ballot must be a plain piece of white paper, without any figures, marks, 

rulings, characters, or embellishments thereon, not less than two nor more than 
two and one-half inches wide, and not less than five nor more than seven inches 
long, on which must be written gr printed, or partly written and partly printed, 
only the names of the persons for whom the elector mtends to vote, and must des· 
ignate the office for which each person so named is intlmded by him to be chosen, 
and any ballot otherwise than described is illegal and must be rejected." 

This law prescribes four distinct requirements for the ballot: 
1. It must be a plain piece of white paper, without any figures, marks, rulings, 

characters, or embellishments thereon. 
2. It must be not less than 2 nor more than 2~ inches wide, and not less than 5 

nor more than 7 inches long. . 
3. It must contain only the names of the persons voted for and the designations 

of the offices for which they are "intended to be chosen." 
4. The names of the candidates and tlie desi~nations of the offices are to be writ

ten or printed, or partly written and partly prmted. 
If the Le~islature had merely prescribed the form of the ballot, without declaring 

those cast m any other form to be illegal or commanding their rejection, then, of 
course, it wonld be a question whether the re9.uirement of the statute, that t.he 
ballot must contain only the names of the candidates and the designations of the 
offices, is directory or mandatory. .And to the decision of that question such au
thorities as McKenzie vs. Braxton, Smith, 19J would be applicable. But wheq the 
law makes a. ballot not cast in a prescribed torm illegal and requires its rejection, 
~llere is no place for the question whether the statute is mandatory or directory. 
The ballot which is not in the prescribed form is illegal, and must be rejected, be
cause the law in terms declares it te be illegal and commands its rejection. 

The Legislature of Alabama exercising a power expressly conferred by the Fed
eral Constitution, had prescribed the mode of choosing Presidential electors as 
follows: 

"On the day prescribed by' this code there are to be elected, b;r general ticket 
a number of electors for President and Vice-President of the Umtea States equJ 
to the number of Senators and Representatives in Congress to which this State is 
e~titled. at the time of such election." 

"Under this statutor,r provision there could be no choice of "district elector" 
for the "first district, or "second district," or for either of the other ei~ht ws
tricts designated. The ballots in question each contained the designatiOns of 
eight different offices unknown to the law; that is to say, the offices of district 
electors for the eight districts of the State. They were cleposited in the ballot
boxes in TI.olation of the requirement of the statute that the ballot shall contain 
only the names of the candidates and the designations of the offices. 

It is submitted as an incontrovertible proposi\ion that this statutory provision 
for the choice of Presidential electors makes the office of each and every Presi
dential elector an office for the State at large, and that the office of wstrict elector 
is unknown to the law of Alabama. It is submitted as a second incontrovertible 
proposition that the ballots in question were ballots for two electors from the 
State at large and for eight district electors, one for each of eight districts. If 
these two propositions are correct, so also must be the conclusiOn that eight of 
the offices designated on these ballots are unknown to the laws of the State, and 
that the designation of these eight offices was a violation of that requirement 
which excludes from the face of the ballot everything except the names of the 
candidates and the designation of the offices voted for, and tJiat, therefore, under 
the law, it was the duty of the insJlectors to reject these ballots. 

This would be all diff'erent in the StateofMassachusetta. For the law of Massa
<!husetts contains a provision unknown to the law of .Alabama. It is that-

•' The names of all the electors to be chosen shall be written on each ballot; and 
each ballot shall contain the na.me of at least one inhabitant of each Congressional 
district inlo which the Commonwealth shall be then divided, and shall designate 
the Con!P'6Rsional district to which he belongs." (Pub. Stat. Mass., 1882, page 90.) 

The en'ect of t-his statutory enactme~t is that two of the Massachusetts electors 
are chosen from the State at large, and the others, although chosen by the people 
of the whole State, are district electors, chosen not from the State at large, but 
from the several districts. In Massachusetts the ballots now under consideration 
would be in exact conformity with the requirements of the law;· and a Massachu
setts statute commanding the rejection of ballots containing designations of offices 
unknown to the law woulu not affect ballots like those alleged to have been re
jected in this case. 

For precisely the same reasons1 ballots like these would be legal in the States of 
Iowa, Tennessee, Missouri. Virgmia, and North Carolina. 

If, then. the statutes of Massachusetts, Iowa, Tennessee, Missouri, Virginia, 
and North Carolina C·Ommanded the rejection of all ballots not fashioned in con
formity with the requirementR of law, they would not affect ballots like those 
alleged to have been rejected in the late election in .Alabama, because such ballots 
would conform to the statutory requirem1mts of those States. 

The laws of Dlinois, New York, South Carolina, Michigan, and Wisconsin, like 
that of .Alabama, provide that the Presidential electors shall be chosen by "gen· 
eral ticket." The statutes of Mississippi and Nebraska provide that they shall 
be chosen from the "State at large." If the laws of these se-.en States provided, 
as do the laws of .Alabama, that all ballots containing anything be,rond the names 
of the candidates and the designations of the offices should be rtUected, then bal
lots like those alleged to have been rejected, in the case now under consideration, 
would necessarily be rejected in those States. But no law, in either of those seven 
States, requires the reJection of ballots for the reason that they contain more than 
the names of the candidates and the designations of the offices. It follows, there
fore, that in these seven States, as well as in the States of Massachusetts, Iowa, 
Tennessee, Missouri, and Virginia, these rejected .Alabama ballots would have 
been good. 

They would also have been good in all the other States of the Union except 
.Alabama. For in none of the other States is there any statute requiring the 
Presidential electors to be chosen by general ticket or from the State at large. In 
all the other States the statutes proVIde that Presidential electors shall be cbosen, 
but fail to determine whether they are to be chosen wholly from the !:;tate at large, or 
partly from electoral districts. They do not make illegal the offices of diStrict 
electors, as does the law of Alabama. The case of .Alabama therefore stands 
upon statutes peculiar to that State. 

-It is said that the objectionable matter on these ballots does not constitute fig . 
ures, marks, rulings, characters, or embellishments, in the sense of the statute. 
Even if this be admitted for the sake of the argument, it does not meet the objec
tion now under consideration, which is not that they were fashioned in violation 
of the clause of the statute prohibiting figures, marks, rulings, characters, and 
embellishments, but that they presented a violation of that clause which provides 
that the ballot shall contain only the names of the candidates and the designations 
ofthe offices. 

But to ascertain whether these ballots did have distinguishing marks,let us refer 
to the etidence of the witnesses whom the contestant introduced, and by whom he 
claims to have proven the rejection of these ballots. . 

Mr. Hopkins, a witness for the contestant, testifies (see bottom of pa~e 131 and 
top of page 132) that the ballots which he says were rejected could be Identified 
from the outside when folded four times. His e-vidence is as follows: ~------

"Question. When folded in four thicknesses, could you see at a distance of three 
feet that that ticket had something on it besides the names of the persons voted 
for and the offices for which they were to be chosen 1 

".Answer. Yes, sir; I could. . 
"Q. Please examine the ticket and see if it is the ticket that you made an·e:xhibit 

to Jour depos~tio~ 1. 
.A. Yes, BIT; It Is. 

' · Q. Please examine those three tickets folded, and sa:y if they are not the kind 
of tickets that were rejected, and say if you cannot identify them from the outside 
when folded four times ~ 

".A. These tickets are similar to the tickets that were rejected for being num· 
~:life~ ~~f~~hl~~~~~~hem when the printing is folded inside and the ticket 

These ballots are in evidence, and it will be observed that they are of the least 
objectionable class of Greenback ballots found in the record. 

Ira G. Wood, a witness and supporter of Mr. Lowe, and an officer of the election, 
testifies as follows regarding the ballots which he says were rejecteu, (see Record, 
pa~e 304, near bottom:) 

' Question. Your eyesight is a little defectiYe and infirm without your glasses 1 
".Answer. Yes, sir. I can read large print. I do nQtdo it, however, without my 

spectacles, but I can. 
" Q. Can you see 1;he words first district on that ticket, (handing witness a. 

ticket7) 
".A. Yes, sir. 
:: Q. Can Y<!U see the words first distrit.lt on it 7 

.A. Yes, BIT. 
" Q. Can you see the words first district pn the back when folded with the print. 

inti inside 7 · 
'.A. WellJ I wouldn't know that unless my attention was called to it. 

"Q. Coula you read it if your attention was called to itt 
".A. I suppose I could if my attention was called to it. 
"Q. Can you, when the ticket is open, read the words first district without your 

g~,sses7 . 
A. Yes, sir. 

"~· When the ticket is closed now, with the printing inside, can you see by 
reading backwards. when your attention is called to it, the words first district; 
wouldri't you be willing to swear there was a Dt 

"A. Yes, sir." 
If feeble old men could identify the ballots, when folded, -which Mr. Lowe claims 

were rejected in the railroad towns, it is evident that it would have been impossi· 
ble for such ballots as Mr. Lowe's witnesses put in evidence, and swear were used 
in Franklin County, to have esca.ped the scntiny of the party managers. 

The contestee, in his answer, denied the allegation of the contestant regardi.Dg 
the rejection of ballots, and the contestant has failed to prove by legal evidence 
that any ballots were rejected by the insptlctors. We think that none of the eri
clence by which he attempts to prove these facts is legal. The witnesses merely 
give their recollection on the subject. Many ,of them made out returns one or 
more days after the election was over, and in many cases they admit that even 
these returns were made out from hearsay, and many of them show by their evi
dence that their entire kuowled~e on the subject is hearsay. For instanceJ on 
page 62 of the contestant's brief, ne claims that 4 Lowe-votes were rejectea at 
Florence; but we think there is not a particle of proof to sustain this. He quotes 
the evidence of Judge Harraway, (page 908,) and Judge llarraway states that he 
knows nothing personally about it. 

On the same page of his brief he claims that 22 Lowe votes were rejected at 
Green run: There is no legal e-vidence to sustain this. The witness on whom 
Mr. Lowe relies (William H. IIill) testifies, near bottom of page 1389, that he does 
not know that 22 ballots were rejected. lle admits that immediately after the 
election he made an affidavit before Commissioner Bone that 15 ballots were re· 
iected at that box:; he admits that he knows nothing about it except what a man 
told him; there is no other proof regarding that box. 

.A~ain, Ed ward C. Lamb, pa~e 150, testifies as follows: 
" uestion. DiU :you count tnese 42 ballots yoursol£1 
" nswor. No, BIT. 
"Q. Then your knowledge-is it not true that your knowledge ·of there being 

42 is simply hearsay t 
".A.. No, sir; I seen on their tally sheets. 
•· Q . .And yet you swear that there were 42 votes rejected with Lowe's nam& 

on them, without eYer seein~ them, and without ever counting them 1 
".A. I seen them lying a.siue there when they were recounted. 
'' Q. Is it not true that you saw them all in a bunch t 
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",A. Yes, sir; when they were laying them down or counting them out. 
"Q. Is it true that you examined every ballot, and saw it have on it the name 

of William M. Lowe 7 
".A. Xo, sir." 
Such evidence as this proves nothing. 
The law of .Alabama (see Code, par. 288, printed page 1215 of the record in this 

case) provides that all rejected ballots shall be rolled- up by the inspectors and 
labeled as rejected ballots, and that they shall be sealed up together with the 
other ballots, and securely fastened up in the box from which said ballots were 
taken when they were counted. The answer of the contestee distinctlr alleged 
that where votes for William M. Lowe were discartled, it was so statetl m there
turns made by the inspectors. In no instance did the contestant put these returns 
in evidence, or give any reason for not doin"' so. Nor did he put the ballots which 
he claimed were rejected in evidence, nor d'oes the record show that he gave any 
reason for not doing so. . 

Furthermore, not one of the forty-nine depositions was in any way certified by 
any commissioner. 

None of the depositions have any certificate of any kind whatever. 
It is provided in the Revised Statutes of the United States as follows: 
"SEc. 127 . .All officers taking testimony to be used in a contested-election case, 

whether by deposition or otherwise, shall, when the taking of the same is com
pleted, and without unnecessary delay, certify and carefully seal and immediately 
forward the same, by mail, addressed to the Clerk of the Honse of Representa
tives of the United States, Washington, D. C." 

The notary who took the so-called depositions of the witnesses named above 
took, in all, the depositions of one hundred and seventy-seven witnesses, a part 
as testimony in ch1ef and a part as testimony in rebuttal. IIe certified BOne of the 
one hundred and seventy-seven depositions, exce11t those of J. K BoneiW. M. 
Lowe, R. H. Lowe, and .J. H. Sloss. His onl:y certificate is that which (itse f irreg
ular and insufficient) is affixed to the deposition of W. :M. Lowe, the contestant, 
on page 1263, wherein he certifies (irre~ularly) the depositions taken under "the 
notice to contestee." Under that notice, which is printed on page 1264, only the 
depositions of J. H. Bone, W. M. Lowe, R. H. Lowe, and J. II. Sloss were taken. 

The only certificates in the entire record which refer to the contestant's testi
mony are as follows: Page 205, a certificate of Commissioner Thomas C. Barclay, 
recitin~ that it is the certificate to the lleposition of James Jones, John Kibble, 
Alex. Jamar, and George Ragland, taken at Lanier's. It is dated January 26, 
1881. 

Page 293, the certificate of Commissioner A. C. Bentley, who certifies to the 
deposition of fifty-five witnesses, whose names he gives, and none of which are the 
names of any of these forty-nine witnesses. It is dated Ar.ril1, 1881. 

On page 338 we find certificate of. Commissioner .Archibald W. Brooks, which 
mentions eleven witnesses, none of whom are included in the forty-nine referred 
to. It is dated May 12, 1881. 

On page 402 is the certificate of Commissioner Amos R. Moody, which is at
tached to the deposition of seven witnesses, and it certifies to the depositions 
thereto attached, but none of the names are those of any of the forty-nine wit
nesses referred to. It is dated March 15, 1881. · 

On page460is the certificate ofCommissioner E. P. Shackelford, attached tothe 
deposition of W. ,V. Simmons, and on page 462 is the certificate of same commis
sioner, attached to deposition of .Alex. Heflin. Both are dated March 11,1881. 

On pa~e 1263 we find a certificate of Commissioner Robert W. Fig g. It certifies 
to the depositions of the witnesses named in the notice to the contestee. 

The certificate is dated March 16, 1881, and is attached to the deposition of 
William M. Lowe, and the notice also attached and referred to in the certificate 
contains only the names of Jatpes H. Bone, William M. Lowe, Richard H. Lowe, 
antl Joseph H. Sloss. (See page 1264.) 

The next certificate is that of Commissioner William T. Farley, on page 1361. 
It is dated March 28, 1881l and purports to be, and is, attached to the deposition 
of twelve witnesses, all 01 whom are mentioned in the certificate. 

The last certificate is that of Commissioner Robert .Andrews, on page 1399. It 
purports to be a certificate to nine witnesses, all of whom are named in the certifi
cate. 

There is no other certificate in the record, except those attached to the deposi· 
tions of the contestee. 

The only proof ?f the rej,ection of ~hese votes is to be fo'!lnd in what ar~ claimed 
to be the depositions of T. W. White, 37; W. L. Goodwm, 42; N. DaVlS, 47; T. 
B. Hopldns, 130;~ L. Bibb, 137; G. W. Maples, 140; W. L. Christian, 143;, R. J. 
·wright, 148; E. C. Lamb 150; N. Whittaker 153; W: G. Smith, 370; A. uan.dy, 
373; H. A. S~eggs, 376; J. Y. Ferguson, 382; W. A. Pmkerton, 339_; A. G. Snnth, 
343; A. C. Witty, 346 ;_ W. McCulley, 349 i....J. E. Seal, 394; D. N. Fike, 397; T. C. 
Walker, 404; "\V. J. Gibson, 496; W. W. l::limmons, 496. 

The contestee objected to these depositions at the commencement of the present 
session of Congress, on the ~round that they were not certified, according to law, 
and has persisted in that objection until the present time. 

Again, none of these alleged depositions were reduced to writing ~ the presence 
of the notary. 

The proyision of the Revised Statutes of the United States is: 
''SEc. 122. The officer shall cause the testimony of the witnesses, together with 

the questions proposed by the parties or their agents, to be reduced to writing in 
his presence and m the presence of the parties or their agents, if attending, and 
to be duly attested by the witnesses res~ectively." 

The corresponding provision of the JUdiciary act of 1879 is in the following 
words: 

"And every person deposing as aforesaid shall be carefully examined and cau
tioned and sworn or affirmed to testify the whole truth, and shall subscribe the 
testimony by him or her given after the same shall be reduced to writing, which 
shall be done only by the magistrate taking the deposition, or by the deponent in 
his presence.' • 

The provision that the deposition must be reduced to writing in the presence of 
the officer is common to the contested-election law and the judiciary act of 1789. It is 
obvious, therefore, that decisions of the Federal courts on the provision of the judi
ciary act for the writing out of the deposition will be authorities in cases which 
may come before this committee under the corresponding provision of the statute 
relatin"' to contested elections. . 

In B~ vs. Morrison, 1 Peters, 351 Judge Story, delivering the opinion of the 
court, held that, under section 30 ofthejlldiciary act, a deposition is not admissi-. 
ble if it is not shown that the deposition was reduced to writing in presence of 
the magistrat.c. 

The same doctrine is maintained by the following authorities: Edmondson vs. 
Barrett, 2 Cranch C. C., 228; Pettibone vs. Derringer, 4 Wash., 215; RaYJler VB. 
Haynes, Hempst., 689; CookvB.;surnley, 11 Wall., 659; .Baylisvs. Cochral?• 2Johns., 
(N.Y.,) 416; Summers VB. McKim, 12 S. & R., 404; Umted States VB. SmithJ.. 4 Day, 
121; RailroadCompanyvB. Drew, 3WoodsC. Ct., 692; BealevB. Thompson, 8\,;ranch, 
70; Shankriker vs. Readin__g, 4 MeL., 240; United States vB. Price, 2 Wash. C. Ct., 
356; ~unt vB. Larpin, 21 .iowa, 484; Williams vs. Chadbourne, 6 Cal., 569; Stone 
VB. Stillwell, 23 Ark., 444. 

This objection applies to the forty-nine depositions which it is claimed were taken 
in Huntsville before R. W. Figg, esq., during the forty days allowed by law for 
,contestant to take testimony in Clii.ef, and to one hundred and ten depositions which 
purport to have been taken at Lanier's during the period allowed by lo.w for con
testant to ta:ke evidence in rebuttal. 

The record does not show that any of these so-called depositions were reduced 
to writing in the presence of the officer b~ore whom they purport to have been 
taken. 

On the contrary, the proof shows this was not done. The evidence, page 1116, 
shows that these so-called depositions were taken down in short-hand, and that 
they were afterward written out in long-hand in the absence of the officer, and 
page 1125 shows that important exhibits were attached to the depositions which 
the witnesses did not see. 

The motions which are supported by affidavits should be sustained, and the 
forty-nine alleged depositions mentioned in said motions should be suppressed; 
the motion to suppress one hundred and ten alleged depositions taken at Lanier's 
should also be sustained, and those de:positions should be suppressed. 

The "Views of Mr. RANNEY" con tam the followin~ statement: 
'' The course pursued in this respect was manifestly uregular. But this becomes 

now immaterial and unimportant. The various motions made by the respective 
parties, as to striking out evidence, have been considered and demed, either as im· 
material or not well grounded." 

If this merely means that the decision of the case, on its merito, by the Com
mittee on Elections, involves a decision of these questions of evidence, and that 
therefore the duties of the committee on the subject are ended, the statement is 
accurate enough. But if the meaning is, either that the committee has formally 
acted on these ques~ons of evidence, or that action by the committee, however 
had, concludes the House of Representatives, so that these questions "have be· 
come immaterial and unimportant" in the House, the statement is wholly errone. 
ous. The House is the judge on this point, as on all others involved in the case, 
and the materiality and liD.J.>Ortance of these questions in the Honse is not afl'ected 
by the action of the coiDIOlttee. 

(3.) We now proceed to the consideration of the counter-claim set up by the 
contestee, to the effect that 1,294 ballots cast for the contestant were illegal, not 
only because they contained the designations of eight offices unknown to the law, 
but, also, for the further reason that they were printed on such transparent pa
per, and with such ink and type, that the contents were visible to the inspectors 
and bystanders, on the outside of the folded ballots. 

The statutory provision, as we have seen, is that unless the ballot is "without 
any figures, marks, rulings, characters, or embellishments thereon" it must be 
rejected. Whatever else may or may not be embraced in the meaning of the term 
"marks," as here used, that term evidently includes any device or combination of 
devices which will enable either the inspectors, when they receive a ballot and 
pass it from hand to hand for deposit in the ballot-box, or the near bystanders, to 
distinguish it from other ballots. In this sense the term "marks" may include 
several things or elements. It may apply to a star, cross, line, or circle, or to any 
other printed form or to a series or number of forms, placed on the exterior of the 
ballot, so as to enable the inspectors or bystanders to distinguish it from others. 
The ballot would, in that case, be marked. It would not be1 in the sense of the 
statute, "without marks." It would fall within the prohibitions of the statute. 

But if, by the use of such paper and of such type and ink, on the face of the bal.,. 
lot, as to show the face, or a part of it, through the folded ballo~1 the inspectors and 
bystanders are enabled to distinguish it from others, then also me ballot is marked, 
in the sense of the statute, whether the words themselves are or are not legible on 
t.he outside of the folded ballot. It is enough if they are clearly visible, so that 
the ballot mar be distinguished from ballots of a different kind. 

The followmg are exact representatives of 1,294 ballots which are proved to 
have been cast for the contestant and counted for him, and are to be deducted 
from his vote. These ballots when folded are readily <listin!ruishable by the in
spectors and bystanders, not only from the ordinary legal b~ot, the face of which 
is not visible through the paper on the reverse side, but also from each other. 

[Here follow three tickets printed on tissue paper, the printing on which shows 
plainly through.] 

These transparent ballots were used in mountain counties and precincts where 
the law was not well understood and where there was the least risk of detection 
and exposure of tltis cunnin~ device for destroying the secrecy of the ballot. The 
following are the citations 01 testimony which show fib at 1, 294 ballots of this kind 
were counted for the contestant at thirty-four different precincts in the dis-
trict. ~ 

399 
400 
401 
401 
402 
740 
742 
7.6 
749 
751 
752 
755 
757 
759 
763 
767 
775 
807 
809 
868 

1002 
1004 
1006 
1017 
1018 
1024 
1113 
1130 
1132 
1160 

1162 
1166 
1203 
1348 
1352 

Name of wi·tness. 

R. H. Ransom . .' ............... . 

*·~·Ts~~h::::::::::::::::::~ 
P. Barker ..................... . 

'I: ll3f~~~~::::::::-:::::::::: 
J. F. Skelton ................. .. 
Robt. Skelton .................. . 
F. M. Chandler ................ . 

~:.·c~~f~t:::::::::::: ~:::: 
~·.:IJ: ~~bff;~~::::::::::::::::~ 
J. M. Reid ..................... . 

l ¥· 8!!l<i~e~:::::::::::::::::: 
J. T. Gilbreath ................ . 
J. H. IIundley· ................. . 
W. K. Rainey ................. . 
F. M. Reeves ......••........... 
J. Brown ...................... . 
W. C. McKenney .............. . 
W. M. Turner ................. . 

{V~c~s~~~~~:::::::::::::::: 

g~~~f!~~~:: ~ ~:::::::::::::: 
f-. ¥.·L~~~~~~:~ ~:: :::::::::::::: 
~.t ~:1sa:v:::.-_·::::::::::::: 
W.II. Bridp;es ................. . 
G. W. Ponder ................. . 
0. H. P. Williams ............. . 
W. M. Turner ...•.............. 

Name of precinct or box. 

Waco ........... ..... :......... . 20 
Mountain Spring................. 4 
Newburgh....................... 38 
Newburgh .............................• 
Pleasant Site..................... 60 
Bellefont. .. .. .. .. ...... ........ .. 71 
Hunt's Store..................... 20 
Scottsboro'....................... 157 
Berry's Store.................... 85 

~i~~~~-~-~-~-~-~-~-~-~-: ~-_:::::::::: ~ 
Nashville ....... --............... 127 
Collins ..... - - . . . . . . . . . . . . . . . . . . . . 44 
Hawk's Spring................... 38 
Kash's ...... ....... .............. 74 

ii~:~~~~----:.-:::::::::::::::: ~ 
~~~~J·~ ·_ ·:.·_·_-_ ·.·.: -_ ·. -_ -_ -_-_ ~ -.-. -_ :_:::: 8~ 
Rock Creek...................... 30 
Wheeler's........................ 36 
Cherokee........................ 11 
Saint's........................... 50 
Saint's .............................•••.• 

~s\~:0,-.".".".".".":::::::::~:::::::: ~ 
Brickville.... .. . .. .. •. . . ...... .. . 19 
Red Bank........................ 10 
Landers ville . . • . . . . . . . . . . . . . . . . . . 30 
Landersville . . . . . . . . . . . . . . . . . . . . . . ..... . 
Oakville . . . . . . . . . . . . . . . . . . . . . . . . . 33 
Mount Hope . . . . . . . . . . . . . . . . . . . . . 154 
Moulton------ ....... --·-········ 22 
Cherokee......................... 36 
Cherokee .....•...•....••......••..... ~ .• 

I 11 294 
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It is claimed that these ballots ought to be count~d for Representative in Con
gross, if for no other candidate. This would be true if the statutory provision 
1iad been merely that such names of candidates and designations of offices as should 
be placed on the ballots in violation of the la.w should he rejected in -the canvass. 
But such is not the provision of the statute. The statutory provision is that if 
the ballots are not in the form prescribed the ballots themsel>es shall be rejected. 
It seems tons clear that these 1,294 ballots, which not only contained the desig

nations of eight offices unknown to the law of Alabama bnt were also marked 
ballots, and, t'or that reason, peremptorily ex:cluued by a mandatory law of that 
State, were illegally countoU for Mr. Lowe, and are to be deducted from his 
vote. 

Tllo question here :rresented is a new question. It was not considered by the 
Corumittee on Electwns in the Mississippi case of Lynch vs. Chalmers. The 
difl't~rences between tlle statutory provisions of Mississippi and Alabama, and be· 
tween the ballots in tile two cases, are such that a deciswn in one of the cases will 
not, nccessaril.v, furnish a preceuent for the other. The Mississippi statute is in 
1J10 following words : 

"All ballots shall be written or printed in black ink, with a space not less than 
<>no-fifth of an inch between each name, on plain. white printing news paper, not 
more than two and one· half nor less than two and one-fourth inches wide, without 
any device or mark by which one ticket may be known or designated from an· 
<>thor, except the words at the head of the ticket: but this shall not prohibit the 
~raRuro, cotTection. or insertion of any name by pencil-mark or ink upon tho face 
<>f tlle ballot; and a ticket different from that herein prescribed shall not be re
-ceived or counted." 

As we have seen, the Alabama provision is that-
"The ballot must be a plain piece of white paper, without any figures, marks, 

.rulin~s. characters, or embellishments thereon, not less than two nor more than 
two and one-half inches wiue, and not less than five nor more than seven inches 
long, on which must be written or printed, or partly written and partly printed, 
'IOnly the names of the persons for whom the elector intends to vote, and must desig
nate the office for which each person so named is intended by him to be chosen; 
.and any ballot otherwise than described is illegal and must be rejected." 

The provisions of tho Mississippi law applicable to the case of Lynch vs. Chal
mers, are: (1) That the ballot shall be without any device or mark by which one 
ticket maybe known or distinguished from another, except the words at the head 
~f tho ticket; and (2) that a ticket different from that prescribed shall not be re
o(:Oived or counted. The provisions of the Alabama statute applicable to the case 
now on trial, are: (1) That the ballot must be without marks, and must contain 
o()nly the names of the persons for whom the elector intends to vote, and the designa
tions of the offices; anu (2) fuat any ballot otherwise than as describeu is ille~al and 
.must be rejected. In the Mississippi case the grounds of objection to the oallots 
'.Wero that certain printer's dashes separated dilferent headings of the ticket. In 
this case the grounds of objection are that the ballots contained the desi~nations 
of eight offices unknown to the law, and that they were so marked by tne use of 
peculiar paper, ink, and t;1j)e, as to be readily distinguished from other ballots, 
.=rvon when folded . The differences between the two cases are too palpable to 
require or justify any comment. 

What we have sa.itl is sufficient to show that these ballots are illegal; lmt there 
is other evidence in this case which makes their rejection still more impera
tive. 

Tho evidence shows that Mr. Lowe's supporters used the marked ballots, to
gether with violence and terrorism, to destroy secret voting. 

The evidence shows clearly that the using of these ballots in the precincts whore 
it ill claimed they were rejected was for the unlawful purpose of preventing a 
.secret ballot. 

It is evident that with these ballots secrecy was impossible, and that such bal
lot-s could be identified in the hands of the voters. 

It is certain that when voters are abused, terrorized, and ostracizeu for not 
'Voting as their leaders dictate, the weaker classes will hesitatlJ before going to the 
;polls with ballots different from those ordered by their lenders. 

It was distinctly charged in the answer, and pro,ed by over fifty witnesses, 
that the supporters of Mr. Lowe had unlawfully maintained a state of terrorism 
:and alarm among the colored persons by threats of harm to their persons and prop
·erty. (See record, pages 506, 893, 894, 895, 896, 898, 900, 902, 904, 959, 960, 961, 962, 
.963, 964, 966, 967, 069, 970, 999, 1000, 1001, 1002, 1020, 1021, 1022, 1023, 1024, 1025, 1066, 
1068, 1070, 1072, 1075, 1076, 1079, 1081, 1082, 1085, 1089, 1091, 1093, 1095, 1098, 1102, 
1.109, 1111.) . 

This uncontradicted testimony of more than fifty witnesses, including men of all 
;parties and of both colors, shows that by threats of bodily harm, by ostracism, 
.:and by fear and intimidation, Greenback leaders have absolutely destroyed free
-dom of election among the weaker class of colored persons in the eighth district 
-of Alabama. 

A colored man, page 1079, swears that. if colored men had been left to their own 
<lhoice nearly all woUld have 'oted the Garfield and Wheeler ticket. They w·ould 
have so voted had it not been for the threats of the Greenback leaders, and this 
:same character of eviuence is found on pages 1067, 1068, 1071, 1073!, 1075J, 1081!, 
1083t, 1085~, 1089i, 1092!, 1096, 1098, 1102f, 1110, 1112. 
It is also in proof (see bottom of page 1095) that two colored men, Peter Walker 

..and John Bell• attempte(l to become candidates for the legislature upon the 
Republican ticKet, and these Greenback leaders drove them from the town and 
:threatened to kill them. 

Also, on this subject, see pages 1066, 10701, 1073, 1075, 1079, 1083~, 1087!, 1089! 
1091i, 1092, 1096, 1098, 1102, ll091. 

"\Ye might stop with the above, but in passing we will c11-ll the attention to the 
-evidence of two of Mr. Lowe's witnesses, "\Vade Blankenship and William Wal
lace. 

These men were party managers for Mr. Lowe. They testified that they re· 
.quired every man to carry his ballot at least a foot and a half from )lis body. (See 
uottom page 224.) 

Wallace says, page 2341: 
''I told it to eve17 man. Now, I said, you hold your ticket so I can see it." 
Wallace also testified, pa~e 223!, as follows: · 
"Question. You thought 1t important to examine their wrist and see that there 

-w~ nothing up the.ir slee~es 7 
Answer. Yes, srr; I d1d. 

'
1 Q. And you ex:amineu each one in this way 1 

"A. Yes, sir. I examined e'ery one that voted the ticket. 
"Q. You examined each one of the 156 colored men 7 
"A. Yes, sir; I did. 
11 ~· You examined their hands and slee,es to see that there could be no foul 

!play I 
"A. Well, I did not feel of their arms and sleeves, but I examined their wrists 

~lose before! gave them theirtickot." 
"\Ye think the evidence shows Loyond question that the poliey of tho Greenback 

:party was to pre>enta secret ballo~. Mr. Lowe's witnesses supporters, andman
.agers swear they examined the wnsts of voters, and made them hold the ballot at 
least a foot and a half from the body to prevent the possibility of their escaping 
:the surveillance of party managers. 
Thi~ was the plan adopted wtth colored men, but in localities where po8sibly 

oujections might be urged to so close inspection of underclothing Mr. Lowe's 
mann~ers adopted the pian of having the ballots marked so that they ~ould without 
.quest.wn identify the ballot in the hands of the voter. 

We have examined the ballots, and cannot resist the conclusion that these bal
lots were issued to enable party managers to destroy the freedom and purity of 
the election, and to prevent secrecy of the ballot, and to place the voter under im· 
proper restraint or influence in casting his ballot. 

More than a year prior to November 2, 1880, this law had been construed by an 
eminent judge of the State of Alabama. llis decision was as follows: 

Transcript. 
TIIE STATE OF ALADAMA, Oullrnan Oounty: 

Before Hon. Louis Wyeth, judge of the fifth judicial court. 

Charles Plato vs. Julius Damns, contest of election. 
In this case Charles Plato contests the election of Julius Damns to the office of 

mayor of the to\vn of Cullman, in the county of Cullman, claimiua to have been 
elected to that office himself by a. majority of the votes cast at tho clcction held on 
the firstMonuay in April, 1879. 

The respondent claims to hold the office under the certificate of election issued 
by the proper officers under the provisions of the " act of assembly to establish· a 
now charter for the town of Cullman." (Pamphlet Laws of 1879, page 304, sec
tion 9.) 

On examining and counting the votes it appears that fifty-four of them were cast 
for tbe contestant and twenty-seven for the respondent; of these fifty-four votes 
given for the contestant, fifty-two harl printed on them at the top of the ballot the 
words ''Corporation Ticket," anu of the twenty-seven votes cast for respondent 
three hatl in like manner printed thereon the same words, anu the question for me 
to decide is whether or not those words rendered the ticket on which they were 
printed illegal ballot8 and sueh as must be rejected . 

The act approved February 12, 1870, Pamphlet Laws, pages 72, 73, requires that 
the ballot must be a. plain piece of white paper without anytigures, marks, rulings, 
characters, or embellishments thereon, * * * on which must be Wlitten or 
printed * * * only the names of the persons for w.b.om the elector in tenus to 
vote, and must designate the office for which each person so named is intended by 
him to be chosen, and any ballot otherwise than dcscribeu is illegal, and must be 
rejected. 

The law under which the election now being considered was hold, in section 4, 
Pamphlet Laws, 1879, pa~e 305, tleclares 11 that the election provided for in this 
charter shall be regulateu by the general State election law." 

The judicial officer of the State bas nothing to do with the propriety of a stat
uto. If not void by reason of a constitutional inhibition, thtl judicial tiuty is lim· 
ited to their construction and enforcement. 

These ballots had more than only the names of the persons for whom the elector 
intends to vote, or the designation of the office, and must ue rejected because ille
gal. Such is the mandate of law, and so I must dt~clare it. 
It is considered, adjudged, and orderetl that the election of Julius Damus, as 

mayor of the town of Cullman, in the county of Cullman, be confirmed, and that 
the contestant pay the costs of this court. · 

J~n: 9,1879. 

TIIE STATE OF .A.LAllA.:IlA., 
Oullrnan Oounty : 

LOUIS WYETH, Judge, cf:c. 

I, Julius Damns, clerk of the circnit court of saitl county, hereby certify that 
the foregoing is a full an~ complete transcript of the decision of Hon. Louis Wyeth, 
iudge oi' the fifth judimal circuit, from the records of saiu court in a cause tle· 
cided by saiu judge, wherein Charles Plato was contestant and Julius Damns 
respondent. 

And I further certify that the circuit courts of Alabama are courts of unlimiteu 
~~dt~b~e~:U:i!~~~~;~~n, and are the highest courts of the State of .Alabama ex· 

()iven .unSer my hand and seal of office this third day of January, 1882. 
[SEAL-STAMP.) JULIUS DAMUS, 

Olerk Oircuit Oourt of Oullman Oounty, Alabama. 

Tho numerous authorities which the coll.testee cites in pages 14 to 85 of his brief 
conclusi>oly show that Congress and the courts and all law-writers have uniformly 
held that, under such a law as that of Alabama, ballots like those now under con
sideration are ille~al. 

1st. The law of Mississippi provides that all ballots shall be ' 1 without any device 
or mark by which one t.icket may be known or distinguished from another." 

This leaves room for debate as to whether the marks on the ballots were marks 
by which one ticket may be known or distinguished from another. 

The Alabama law provides that the ballot shall have 11 only the names of the 
persons for whom the elector intends to vote and the designations of the office;" 
therefore this law does not give latituue for debate on this question. 

The Alabama law and Pennsylvania law (8ee page 21 of contestee's brief) stand 
alone in this, that they alone prohibit anything being on the ballots but the names 
of candiuates and designations of the offices. 

In the mport of the case of Lynch vs. Chalmers tho committee say, on page 
11: 

"It need, however, hardly be adued that a line of carefully consiuered cases in 
the States in which such courts ha>e undoubted jurisdiction, so far as they would 
apply in principle, wonlu go a long way toward settlin:; a disputed point of con· 
struction in any State election law. In fact it may be sa1d that it would probably 
be the duty of Congress to follow the settled doctrine thus established." 

On page 10: 
"Where decisions have been maue for a sufficient length of time by State tribu

nals, construing election laws, so that it may he presumed that the people of the 
State knew what such interpretations were, woulU furnish another good reason why 
Congress should adopt them in Congressional election cases." 

And on page 12: 
"llau the opinion been rentlered before the election of 1880, or become one of 

the settled laws of Missi~:~sipt, we do not Rah hut that it woulu have such woi[fbt 
~}~uos;~f.~l though we mig t disagree wit it in logic, we might feel compe led 

Now, certainly, the facts in this case bring it within the principles here ex:· 
pressed. 

The decision of Jntlge Wyeth was renuered Juno 9, 1879, seventeen months be-
fore the election of •ovember 2, 1880. 

First. It was carefully considered. 
Second. The court had undoubted juris tUction. 
Third. It bad been made for a sufficient length of time; and above anu beyond 

this, to use the language of Mr. Justice Curtis, 16 Howard, 279-287, quoted pa{-\'e 
11 of Lynch report, it was "needful to the ascertainment of the right or title 1n 
question between the parties." · 

The committee in Lynch vs. Chalmers say : 
"What we l1avo h ero remarked does not, of course, apply t<> the marks or de

vices ordinarily used on tickets, such as spread eagles, portraits, and the like; 
those woulu be consiuered marks and devices of ~hemRol'l"'es, and not necessary in 
the ordinary mechanical art of printing. The u e of the latter would be consid
ered a violation of the statute in any aspect of the case, while the use of the 
former Aeems to us, in any view of the law, ought to be restricted to an intentional 
or manifest misuse." 
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We submit that this reasoning makes the Greenback ballots clearly obnoxious 

to the statute of .Alabama. 
The act amending section 274 is a remedial act. Sedgwick, page 309, says: 
"The words of a remedial statute are to be construed largely and beneficially, 

so as to suppress the mischief and advance the remedy. It is by no means un· 
usual in construing a remedial statute, it has been said, to extend the enacting 
words beyond their natural import and effect, in order to include cases within the 
same mischiefs. 

'' nemedial statutes are liberally e:~.t>ounded in aclvaucemelit of the object of the 
Legislature." (Blakeney vs. Blakeney, 6 Port., 109.) 

".A. remedial statute must be construed lar?ely and beneficially, so as to sup· 
press the mischief and advance the remedy.' (Sprowl vs. Lawrence, 33 Ala., 
674.) 

Let us now see what was sought to be remedied by the amendment to section 
274 of the code, approved February 12, 1879. 
It is shown by the evidence, page 1237 of the record, that at elections prior to 

November 2, 1880, the Democrats used ballots substantially in form to the exhibits 
above, that is, the exhibitB on pages 1229, 1230, 1231, 1232, 1233, 1234, 1235, 1236, 
which have the words: 

1st District-
2d District-
3d District-
4th District-
5th District-
6th District-
7th District-
8th District-

STATE AT LARGE. 

Di8trict electors. 

And one of which, page 1234, is almost precisely like the ballots which are re
jected. 

The evidence shows that at previous elections ballots were used substantially 
like the Weaver and Lowe and IIancock and Lowe ballots, and that the remedy 
sought was to prevent the use of the very ballots which the Greenback party 
insisted upon using. 

The repoxt of the majority even admits the correctness of our position on this 
subject. 

We are to bear in mind these facts: 
First. The election preceding and nearest to November 2 1880, when such bal· 

lots were used, or could by any possibility have been used, was the election of 
November, 1876. 

Second. The first Legislature of .Alabama which was elected after the Novem· 
ber Presidential election of 1876 proceeded to and did .amend section 274 of the 
code, and did prohibit by the law they enacted the use of the very oallots which 
tho contest<''tnt swears were used in November, 1876, and preceding elections. 

This shows what was to be remedied. ' · •. • • · · 
We are also to reme~1ber- 1; ·.: ~ : • • • • •• ~ 
Third. That Judge Wyeth construed the la1V on'June.9,1S19, just as we construe 

it .Fourth. That the contestant swears that'•~~( .lu·~~t}880, canvass was made 
m:tinly by attacking this law. "'\' · · · : . · )I 

Fifth. ~.rhat with all this before them, he and· his' p~ managers defied the law 
they hail denounced, and printed ballots and p:JL'iii -niters' hands ballots which 
wero prohibited by the law of the State. , . '• ·. ' : · . 

Sixth. Thatnearlyonehunclred witnesses m thl8 uetestifythattheGreenback 
party compelled men to vote their ticket by threats and tenorism, and that forty 
witnesses (including men of both colors and all parties) swear that but for this sys· 
tem of tenorism exercised by the Greenback leaders at least halt' of the people who 
voted for contestant would have voted with the party which supported the con
testee. 
Considerin~ all these things ton-ether. we see how necessary it was for contest

ant to have a ballot which could tle distinguished by his p:trty leaders, in order to 
keep the weaker classes in line and pr~vent them from secretly voting as they 
desiTed. 

m. 
LA::-iffiR'S PRECINCT, MADISO~ COU::-<TY, 

The contestant, ln his summary of the result of the election, rejects the official 
returns of' Lani&r's precinct, in Madison County, but at the same time counts for 
himself 128 votes, which he says he has proven by the depositions of witnesses. 
There would be no warrant of law for counting these ).28 votes for the contestant, 
even if the fact were, as it is not, that he had successfully assailed the integrity 
of the returns, and had also proved by witnesses that those 128 votes were cast for 
him. F or the law commands that the contestant shall in his notice of contest, 
specify particularly the grounds on which he relies. But the notice of contest 
contains no allusion to any claim of these 128 votes. In truth the notice of contest 
does not clearly aclvise the contestee of any purpose, on the part of the contest
ant, to demand even the rejection of the Lanier returns. It embraces .a charge 
framed in these words: "That there was fraud anu ballot-box stnffin~, or a false 
count, and the substitution of Wheeler ballots for Lowe ballots," at this precinct. 
It is a charge that one thing or another thing was done. That is no charge known 
to the law. Having made this alternative, and therefore futile cha1·ge, he fails to 
demand a rejection, or any other disposition of the returns. It is obvious, there· 
fore, that under the pleaillngs the contestant cannot ask the llouse to reject these 
returns, or be permitted to appropriate these 128 votes. 

The contestee denies that these votes are proved to have been cast for the con
testant. In t}le first place, not one of the uepositions otrered to prove them is cor
tilled by the officer before whom they purport to have been taken, or by any other 
officer. This fact alone is a fatal objection. Furthermore the testimony offered 
to prove that the 128 votes in 9-uestion were cast for the contestant is testimony 
in chief, and yet it was taken m Yiolation of tho law and against the protest of 
the contestee during the period fixed by the statute for taking rebutting proofs· 
anu finally, the notary, at the insti~ation of the contest-ant, unlawfully refused 
to permit the contestee to ci·oss-examme any of the one hundred and six witnesses, 
whose so-called depositions are printed on pages 1270 to 1333 of the recoru. 

But these one hundred anu twent.y-ei~ht depositions, lame and sickly as they 
are in point of competency, are, as to mtrins1C char:tcter, in a still more disor
uerly and repulsive condition. The contestant asserts that they shbw that 128 
votes were cast for him for Representative in Congress. But the fact is they only 
show tbat 17 votes were cast ·for him, whereas the returns themselves give him 
50. :Five of the one hundreu and tweuty·eigllt witnesses testify that they voted 
for William ::M. Lowe for Presiuent of the United States; twenty-eight testify 
that they did not know for what office lli. Lowe was aJcandidate; seventy-seven 
tosttiy they only knew bybearsayforwhom they voted, andoftheselattor, twenty 
say that they diu not see'tbe. faces of the tickets which they votecl; and, finally, 
one of the one hundred anu twenty-eight doos not say tltat he voted at all at this 
precinct. 

Let us first consider for a moment the contestant's Presidential canvass in this 
precinct. We shall have occasion to observe something of the quality and flavor 
of the proof by which he aims to impeaeh the precinct return. , 

Scip Shelby, 1290: 
''Question. State all the persons you voted for, and the offices for which they were 

running. 
"Answer. I diun't vote for any one but Mr. Lowe. Mr. Lowe was running for 

President. 
"Q. State all the circumstances connected with the giving of the sai1l ticket to 

you by the said Wallace Toney. 
"A. He handed rue the ticket and told me to put it in the box as he had given it 

tome. 
"Q. State if it is not true that you do not know what ticket you voted, except 

from what Wallace Toney told you. 
".A.. It is true." 
Tom Smitb, 1299: 
''Question. State all the names of the persons you voted for, anu what offices they 

were candidates for, and when you voted. 
"Answer. I voted for lli. Lowe and•• lli. Garfield; Mr. Lowe was runnin(l' for 

President; I do not know what office Mr. Garfield was running for on the 2d'No-
vember. · 

"Q. State what Wallace Toney said to you when be gave you the ticket. 
".A.. Hande<l me ticket and told rue to not let it touch my bouy anywhere. 
"Q. Was it open or folded 1 
"A. Folded. 
" Q. State if it is not true that you don't know what ticket yon voted, except 

from what 'Vallace Toney told you. 
".A. . It is true." 
Charles Arnett, 1308: 
"Question. State what time you voted last, who you ;oted for, and what offices 

they were running for. 
"Answer. I voted last year; I don't know what month ; I voted for Lowe for 

President." 
Tom Abrams, 1318: 
"Question. State the names of the persons yon voted for, and the offices for 

which they were I'llDDinfT, 
"Answer. I voted for 'ifr. Lowe; he was running for the Presidency. 
"Q. State if it is not true that you don't know who yon voted for, except from 

hearsay:; and can you read 1 
" .A.. It is b.ue ; I can't read." 
Jere Lanier, 1325 : 
"Question. Whom did yon vote for, and the offices for which they were running, 

and the last time you voted 1 · 
"Answer. I voted for Mr. William M. Lowe; I can't tell who else wero running; 

Mr. Lowe was running for President; last November. 
"Q. State if it is not true that yon don't know what ticket you voted, except 

fr?~~~t~al~e." 
It is not the right of the contestant to ask that votes .eastfor him as a candidate 

for the position of Chief Magistrate shall be counted as votes cast for Representa
tive in Congress. 

Let us now turn to the depositions of the voters who s"lvear that they did not 
know for what office the contestant was a candidate. 

Bill Owens, 1275: 
"Question. State the names of all the persons you voted for on said day, and the 

offices for which they were running. 
"Answer. I voted for WilliamM. Lowe; I did not vote for any one elso; I don't 

know what office he was running for. · 
' ' Q. I s it not tl'Ue that you do not know what ticket you voted on said uay, except 

from what ·wallace told you 'I 
".A.. Yes, sir." 
Ruben Lankford, 1276: 
"Question. 'Vhen was the last time you voted; for whom did you vote 1 Name 

all the persons you vote1l for, and the offices for which they were running. 
11 Answer. I voted inN ovember; I voted for Mr. Lowe; I do not know any other 

names, nor what office Mr. Lowe was running for. 
"Q. Do you know, except from what Wallace told you, what ticket you voted 

an,~ who yot~ voted for1 
.A.. No, srr. 

"Q. Was yonr ticket opon or folded when he gave it to you 1 
".A.. Folded." 
Nat Donegan, 1281: 
"Question. Do you 1..-uow what office Mr. Lowe was a candiuate fort 
"Answer. I don't know. 
'

1 Q. Please state if it is not true that aside from what Wallace Toney told you, 
you ilo not know what ticket you voted and for whom yon voted on November 2, 
18801 

".A.. !tis. 
"Q. Can you read; and was that ticket open or folded when said Toney 1 
" .A.. Folded ; cannot read." . 
Anthony Lipscomb, 1284 : 
"Question. Do yon know what office Colonel Lowe was running for 1 
"Answer. No. 
1

' Q. Would yon recognize the ticket yon voted that day 1 
11 A. I have no knowled~e exccpt ,what I was told. 
" Q. It is true

1 
then, is It not, that you do not know of your own knowledge; 

that is to say, astde from whM yon were told by said Wallace Toney, what ticket 
you voteu on said day, or who you voted forl 

".A.. Yes. 
' · Q. 'Vas said ticket opened or folded 1 
".A.. Folded." 
William Men dum, 1287: 
"Question. State the names of all the persons you voteil for, and the offices for 

which they were candidates, and when you last voted. 
"Answer. I voted for Garfield and Arthur and Willie Lowe. I don't know 

what offices they were running for. November 2, 1881. 
"Q. State if it is not true that you don't know what ticket you voted except 

from what Wallace Toney told you 1 
".A.. It is true." 
C. Anderson 1287: 
"Question. State the names of all the persons yon voted for, and for what offices 

they were candidates, aml when yon last voted. 
"Answer. No person but lli. Lowe. I don't know what office he was running 

for. I voted in November, 1880. 
" Q. State if it iB not true that you don't know what ticket you voteu except 

from what Wallace Toney told you. 
".A.. It is true." 
W. Weeden, 1288: 
11 Question. Who did yon vote for, and when did you vote, anu for what offices 

were the persons running for 1 
11 Answer. I voted for Colonel Lowe; do not know what office he was running 

for; don't know anybody else that was running. 
11 Q. Is it not ti.ue that you do not know what ticket you voted, except what 

snf~l.or:rs ~e:,?u 1 
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B. Lightfoot 1289: 
"Question. State the names and offices for whom yon voted. 
".Answer. Mr. Lowe was the only one. I don't know what office he was run· 

nin~.for. '' LT Is it true that yon do not know what ticket yon voted, except from what 

~~.A. o¥:rs ~e:,?n' 
Cal. West, 1291: 
'' Question. State the names of all the persons yon voted for and the offices for 

which they were candidates. 
".Answer. I voted for Mr. Lowe; I don't know what he was running for. 
"Q. Is it not true that yon don't know what ticket yon voted, exceptfrom what 

Wallace Toney told yon 1 
".A. It is true." 
Charles West, 1291: 
" Question. State the names of all the persons you voted for on said day and the 

offices they were running for. 
11 .Answer. I don't remember but two, Mr. Lowe and Garfieltl. Garfield was 

running for Congress, Lowe was running for the same. 
"Q. Is it not true that yon don't know what ticket you voted except what Wal· 

la~~o1~efs ~~e~?n 7 
Cagy Kelly, 1292: 
I' Question. State the names of the persons yon voted for and the offices for which 

they were running. 
".Answer. I YOted for Mr. Lowe and nobody else. I don't know what office he 

was running for. . 
"Q. State if it is not true that you did not know what ticket yon voted except 

what Wallace Toney tGld yon. 
· ".A. It is true." 

R. Farley, 1293: 
11 Question. State all the names of the persons yon voted for and the offices for 

which they were candidates. 
".Answer. Mr. Lowe and Garfield, Greenbacker. 
"Q. State if it is not true that you don't know what ticket yon voted at the last 

election. 
".A. It is true. I voted the ticket I got from Toney, and don't know what it 

was." 
John Brown 1294 : 
'

1 Question. State ihe names of all the persons yon voted for, and the offices for 
whicn they were running and when you last voted. 

"Answer. No one but Mr. Lowe that I know of; I don't know what office he 
was running for; I voted last in November, 1880. 

"Q. State if it is not true that yon don't know what ticket you voted for, except 
what Wallace Toney told you.. 

"A. It is true." 
John Landman, 1294: 
"Question. State the names of all the persons you voted for, and the offices for 

whicn they were running, and when you last voted. 
".Answer. Lowe was one and Garfield; I don't know what offices they were 

running for. 
"Q. Is it not true that yon don't know what ticket you voted, except from what 

Wallace Toney told yon 'f 
".A. It is true." 
R. Smith, 1295: 
"Question. State all the names of the persons you voted for, and the offices for 

whicn they were candidates, and when you voted last. 
".Answer. Lowe was one, and Garfield another. I don't know what offices they 

were running for; I voted in November. 
"Q. State if it is not true that you don't know what ticket you voted except 

·from what Wallace Toney told you 7 • 
".A. It is true." 
Tyson :Moore, 1297 : 
" Question. State the names of all the persons you voted for, and the offices for 

which they were candidates, and when you last voted. 
".Answer. William M. Lowe, Garfield and .Arthur; Garfield was running for 

President; I don'tknowwhatArthurorLowewasrunnin~for; I voted inNovem· 
ber. 

"Q. State ifitisnot truethat youdon'tknowwhatticket you voted exceptfrom 
what Wallace Toney told yon 7 

" .A. It is true." 
G. Chapman, 1301: 
1

' Question. State the names of all the persons yon voted for, and the offices for 
which they were candidates, and the last time you voted. 

".Answer. I r.an't state the names of alii voted for; I voted for Mr. Lowe for one; 
I don't know what office be was running for." 

G . .Adams, 1306: 
'

1 Qu'!stion. State the names of all the persons you Toted for, and the-offices for 
which they were candidates. What time did you vote 1 

".Answer. Mr. Lowe is the only one I canre<'ollect. I don't knowwhatofficehe 
was running for. I voted in November. 

"Q. State if it is not true that you don't know what ticket yon voted except from 
what Wallace Toney told you 1 . 

"A. It is true." 
Caleb Toney, 1307: 
"In November I aimed to vote for William M. Lowe; I didn't read the names of 

all I voted for; I don't know the offices for which they were candidates. 
" Question. Can ,YOU read 1 
".Answer. No, srr. 
1

' Q. State if it is not true tbat you don't know what ticket you voted except from 
w~~:i~':u~~~~ey told you 7 . 
· Wash. Lundy, 1308: 

''Question. When did you vote; for whom did you vote1 State the names of all 
the men yon voted for and the offices for which they were candidates. 

'' Answer. I voted last year; I don't remember the month; I nimed to vote 
for Lowe; I don't remember the names of any except Mr. Lowe; I don't know 
what office he was running for. 

1~~ ~· Is it not tiue that you don't know what ticket yon voted on November2, 

"A. !tis." 
Richard Toney, 1309: 
11 Question. State when you voted last, who you voted for, and for what offices 

they were running. 
1

' Answer. November; I voted the ticket Wallace Toney gaTe me; I don't know 
what was on it." 

Jim Lankford, 1313: 
"Question. Is it not true that you don't know who you voted for7 
"Answer. I know nothing except what I was told. 
" Q. State the names of the persons yon voted for and the offices for which they 

~;e.Aru. Innvruo·tneg .... or '"'"r. Lowe. d _., .w. I don't know what office he was running for. 

" Q. Can you read 1 
"A. No sir." 
:Mingo Lanier, 1317: 

'
1 Question. State the names of all persons you voted for and the offices for which 

they were candidates. · 
"Answer. I just voted for Lowe i don't know what be was running for. 
"Q. How do you know what kina of ticket it was 1 
"A. I don't know, because I could not read." 
Abram Brown, 1322: 
" Question. State who you voted for and the offices for which they were run· 

ning. 
"Am;wer. Mr. Lowe; I don't know what office he was running for. 
"Q. How do you know who you were voting fori 
".A. The man who bande<l it to me said it was a United States ticket. 
1

' Q. Is it not true that you do not know what kind of a ticket yon Toted 1 
"A. It is true only so far as I was told." 
Ben Lewis, 1327 : 
"Question. State who you voted for and the offices for which they were candi· 

dates, and when you voted last. 
" Answer. I voted for Lowe; I don't know that I voted for any one else; I don't 

know what office he was running for; I don't know." 
B. Eldridge, 1273 : · 
"Question. State where you voted last~ who yon voted for, and for what offices 

they were running. 
"Answer. November; Lowe; don't know for what offices they were running 

for.'' 
"Q. Is it not true yon do not know what ticket you voted except from what 

Wallace told yon 7 
"A. It is." 
.A:nthon,Y Wilkins, 1277: 
"Question. Do you know what office Colonel Lowe was running for, and whether 

a~!~~:~~e Ida: ~~~~p,. the ticket you voted 1 

A. Echols, 1285: 
" Question. Do you know what office Colonel Lowe was running for1 
".Answer. I didn't know. 
" Q. Would you recognize the ticket yon voted on that day 7 
".A. Yes. 
'

1 Q. llow would you know it 7 
''A. By the difference of the tickets. 
" Q. Please tell me what that difference is. 
"A. I judge by the l eading man that gave me the ticket. 
" Q. Was the said ticket handed to you folded or unfolded 1 
"A. Folded. _ ... . 
"Q. Yon don't know, · ~ben, from your own personal knowledge, what ticket it 

was .he gave yon and whol9u voted for 7 
"A. Tknow nothing bu what was told me." 
We submit that it is not the right of the contestant to demand that the votes of 

these men, wbo swe~t.ho7 do DOtpow for what office he was a candic.late, shall, 
on their testimony, bft counted~o him as Representative in Congress. 

Next comes the p on or colored Republicans whoonlyknewb hearsay 
whether they Toted~e Gr backer Lowe or the Democrat Whee1er. The 
following is a stat~~"\~~~ th es and of' the pages on which their testimony 
is to be found. Twent, teatl.fy ibat their tickets were banded to them folded up, 
and they only knew their eotJfents by hearsay, namely: 

Fennell. 1264; Lanier, l!ICI; Fennell 1268; Davis, 1270; Law, 1277; lloldin"', 
1278; Horton, 1278; Johnson, 1279; lloluing, 1279; Williams,1280; Wiggins,128i; 
Jonest...~282; Chapman, 12!ill; llolding,1286; Lanier, 1309; Toney, 1309; Fennell, 
1320; .ttlCe, 1323; Taylor, 1333; Love, 1339. 

Fifty·seven testify that they onlr knew by hearsa~ for whom they voted : 
Holmes, 1269; Horton, 1271; Erwm, 1271; Ware, 1272; Toney, 1273; MasonJ-1274; 

Gowens, 1274; Lanier 1290; West, 1291; Walbridge, 1292; Farley, 1293; .James, 
1295; McVay, 1296; Holding, 1297; Slaughter, 1298; Jamar, 1299 ; Lundy, 1800; 
Thompson, 1300; Patton, 1301; Taylor, 1302; Johnso!lJ 1303; Toney, 1304; Miller, 
1306; Ragland, 1307 i ~artin, 1810; Hunter, 1311; ..Madkins, 1311 i. Caver, 1312; 
Watkins, 1313; Danaridge, 1314; Rodgers, 1314; Madkins, 1315; Keuy, 1315; Rob· 
inson, 1316; McDonald, 1316; Robertson, 1317; Beadle, 1318; Holding, 1319t· Kelly, 
1319; Jordan, 1321; Turner, 1322; Bond, 1323; Smith, 1323; Smith, 1324; anier, 
1325; Tate, 1325; Kibble, 1326; Gladdis, 1327; Harbert, 1329; t:layJ...!330; Kibble, 
1331; McCrary, 1331; Scruggs, 1332; Jordan, 1333; Ragland, 133b; wiggins, 1336; 
Toney, 1338. 

The attempt to impeach the returns of Lanier's precinct, and to gather up for 
the contestant 128 vote!'! by means of these depositions, is a. failure. If the contest· 
ant had in his notice of contest laid a foundation for claiming and proving these 
votes; if he had in fact ,Proved them; if his depositions bad not been inadmissible 
because not certified; if they had not been rendered inadmissible by the refusal 
of the notary, on the motion of the contestant, to permit the contestee to cross· 
examine the witnel'!ses, then the contestant might have somo ground on which to 
stand. But instead of proving that 128 votes were ca-st for him, be bas only proved 
that 17 were cast for him, that is to say, he has proved 39less than the number (56) 
given him by the precinct returns. The result is that instead of sweeping away 
the entire returns and then gathering up for himself 128 votes outside of there· 
turns, so as to make the vote of Lowe 128 and for Wheeler none, he has reduced 
his own vote from 56 to 17, leaving for Lowe 17 and Wheeler 142. 

In support of his attack on these polls, the contestant asserts that the inspect· 
ora were all Democrats. ' 

llnt the requirement of the statute is that the county judge shall appoint" three 
inspectors for each place of voting, two of whom shall be members of opposing 
political parties, if practicable." 7_rhis relates only to the original appointments. 
There is a further provision for a selection, by the inspectors themselves, to fill a 
vacancy at the polls. But there is no requirement, express or implied, tbat

1 
in 

fillin~ such a vacancy, the inspectors shall look to a representation of opposmg 
political parties on the board. 

Now, the l?rovision for the original appointments of these inspectors is not man
datory, but 18 merely directory. There is no proviRion that the election. shall be 
void upon failure to comply with the requirement. The fact that the observance of 
the requirement is made to depend on the practicability of making such appoint
ments, of which practicability the ap]lointing power must of course be the judge, 
negatives its mandatory character. But then, aside from that, there is in the 
nature of t1le provision nothing to justify the rejection of a return for the reason 
that the county judge failed to give the opposing political parties representation 
on the boar<l oi' inspectors. 

Mr. McCrary correctly states the general rnle, in sections 126 and 200, as fol· 
lows: 

"Ifl as in most cases, the statute simply provides that certain acts or things 
shall oe done, within a particular time, or in a particular manner, and does not 
declare that their performance is essential to the validity of the election, then they 
will be regarded as mandatory if they do, and directory if' they do not, affect the 
merits of the election. 
· "Unless a fair construction of the statute shows that the Legislature intended 

compliance with the provisions in relation to the manner to be essential to the 
validity of the proceedings, it is to be regarded as directory merely." 
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:But then, whether the provision for the original appointment was, or was not 

a. mandatorl req_uirement that the opposing political parties should be represented 
on the boar·d, it IS certain that the provision for fillin~ vacancies at the polls em
braces no requirement, direct or indirect1 express or rmplied, that the vacancies 
shall be so filled as to secure representation to the opposing political parties on 
the board of inspectors. 

So much for the law. Now for the fact. The fact is that Horton, the inspector 
against whom the complaint is aimed, had long been a Republican, and there is no 
proof showing or tending to show that he would not have voted for a Republi
can candidate for the office of Representative in Congress at this election if t,here 
bad been such a candidate. The fact that he did not vote for the contestant affords 
not tho slightest evidence that be was not a Republican. 
It is true that the contestant's witness, Hertzler, says, on p~~es 178 antl180: 
" Question. Did Frank Horton try to get people to vote the lJemocratic ticket 1 
11 Answer. No, sir. Frank Horton, I thought, was a Republican, but from his 

actions I don't know be was anything; be just simply sat there anu didn't say 
anythh.!g· I have only found out since that be was a Democrat. 

" Q. llOW did you fiild out he was a Democrat stnce the election 1 
11 A.. I found out by my neighbors that ]frank Horton was a Democrat. 
"Q. Was it not generally understood before tho election that he was a Repub

lican 7 
11 A.. Before the election I didn't know him at all. 
"Q. You are pretty well satisfied that the charge against Frank Horton is un

truei 
"A.. Yes, sir. The box was not tampered with· while the election was going 

on. 
"Q. lla;e yon any information that would lead you to believe that .Judge Rich

ardson, or the sheriff of this county, or the clerk, had any intimation that Frank 
Horton was not a sound Republican 1 

• A.. N e, sir; I don't. 
11 Q. Have you any reason to believe, except the charges that other negroes bring 

against Frank Horton, that he is not a Republican 1 
"A.. Well, I don't understand you; well, I have no reasons that he is not aRe

publican. lie is a Democrat, is what they tell me. I know nothingbutwhatthey 
tell me." 

But .J. F. Lanier says, on paue 561: · 
"Question. Is it true that ail the inspectors here are avowed Democrats 1 
"Answer. I believe that Captain High and Mr. Baldridge are Democrats, but 

Frank Horton has acted with the Democrats in the last two elections, but always 
claims to be a Republican." 

And on page 563 B. C. J ... anier says: 
"Question. 'Vhat is your knowledge of Frank Horton's politics 'I 
11 .Answer. That he is a Republican, but has acted with theDemocratsinthelast 

two elections." · 
It is also suggested, as a ground for the impeachment of these returns, that there 

were eleven more ballots tlian voters. 
Now, tho fact is tl1atthe ballot-box did contain 11 more tickets than the poll list 

contained nan1es, and the inspectors deducted 9 from Wheeler's vote and 2 frem 
Lowe's, because 9 Democratic tickets and 2 Republican tickets were folded. This 
is shown on page 197 of the record. · , 

The law of Alabama does not authorize inspectors to destroy supernumerary bal
lots before counting out the votes east for the several candidates. In this respect 
it differs from the Jaws of many other States. At the close of the polls the votes 
for the rejected candidates were therefore counted, and the statement of votes 
printed on pages 196 and 197 made out first. A.ftel'ward. the number of votes was 
compared with the number of voters, and the supernumerary ballots were de
dnctetl from the vote of Lowe and Wheeler respectively. The proof of this is to 
ue fouud on page 177 of the record. . 

The law requires the inspectors to send up the lists of votes and voters, duly 
certified. They obeyed the law in this case. The lists are printed on pa~es 196 
and 197 of the 1·ecord. They show that the voters' names aggregated 188, antl that 
the '\"otes in the box aggregated 199; that the excess of votes over voters was 11 ; 
that the votes in the box numbered 57 for Lowe and 142 for Wheeler; that they 
deducted 2 of the supernumerary ballots from Lowe's vote, and 9 from Wheeler's, 
and that the vote, so counted, stood: for Lowe, 55, and Wheeler, 133. But the 
county canvassers overlooked the last paragraph of this statement, and counted 
for Lowe 56, and for Wheeler 142. These facts deprive the contestant of one vote 
and the contestee of nine. But they have no other effect on the case. 

The deposition oCWilliam Wallace, alias Wallace Toney, is offered to prove 
that 128 votes were cast for the contestant, and also to impeach the returns. His 
deposition is inadmissible, for the reasons which exclude the others. But he is 
himself impeached by W. F. Baldridge, on page 549, and by W. E . .Jordan, on 
page 566. Baldridge's character is shown to be reliable by the contestant's wit
ness, Hertzler, on page 179. The contestant afterward examined one hundred and 
twenty-six witnesses, and made no attempt to vindicate the character of Wal· 
lactl. 

In support of his attack on these returns the contestant also char~es that there 
was delay in the openin!; of the polls and in the appearance of the registrar. 
Hertzler's assertions on this point are overwhelmingly answered by the contestee's 
witnesses, Baldridge, High, .J. F. Lanier, D . C. Lanier, and .Jordan. 

.J. Hertzler testifies, page 174: 
11 Question. Why were not the polls opened at that box sooner 1 
•' Answer. They were not opened on account of the registrar not being there, and 

there was a difticUlty among the ins-pectors as to the a~pointing a registrar. Mr. 
Baldridge, one of the inspectors said that he wouldn t open the polls unless the 
registrar was there, while the others claimed that they could appoint a registrar; 
we had the code there, which rea-d that if the assistant registrar wasn't tliere the 
inspectors could appoint a re19strar who may qualify for that day, and that word 
Mr. Baltlridge, the principal mspector, claimed that he didn't know that any one 
there could qualify· that that word mean~he held that word mean~that he 
would have to go before the justice of the peace or the registrar who was in Hunts· 
ville. 

11 Q. Is it not true that you endeavored to get the inspectors to open the polls 
before they did open them 'I 

11 A.. Yes, sir; we tried to get t-he inspectors to appoint a registrar and qualify 
him until the registrar came that was appointed; that Mr. Balilridge objected to; 
said that it could. not be done, and finally Mr. Burwell Lanier, sr., the returning 
officer, said that if Mr. Baldridge, or any of the inspectors, appointed a man, that 
he 'voultl be responsible; that it wa.s right, and then Mr. :Bahlridge did appoint 
Mr. McDonnell and put him right to work, but he was not qualified at all. 

W. lt. Baldritlge, 548: 
11 Question. State where you were on November 2, 1880; and if you held an 

office th&t day, please state It. 
"Answer. I was at Lanier's precinct, Madison County; was one of the inspect-

ors. 
11 Q. What time did the polls open or what time were they opened 1 
11 A. The polls were opened formahy a few minutes after eight o'clock. 
" Q. Were the polls opened by proclamation 7 
"A.. They wore. 
'

1 Q. Was there any delay in voting after the polls were opened 'I 
"A.. There was about two hours. 
"Q. What caused the delay 1 

11 A.. The registrar was not there, and it became necessary to appoint one; and 
after examining the code of Alabama! found that a registrar could be appointed 
after ten o'clock. After consultation with the other inspectors we appointed 
one. 

11 Q. WbQ was appointed, anu by whom was be appointed 'I 
''.A. After applymg to, and requesting Georae A.llen, William A.llen, and .John 

.Jordan and others. including Frank Hertzler,'! finally obtained. the services of 
Archibald McDonald to act as registrar. , 

"Q. Did any one send for Wm. 13. Matkins 1 If so, who sent for him and when 
did you send 'I 

"A.. 'Villiam B. Matkins being the regular ap_pointed registrar, and not being 
present, I did, about nine o'clock, send one Napoleon Powell to the residence of 
said Matkins to ascertain the reason of his non-attendance. He lives about two 
and a half miles from Lanier's. 

"Q. Do you know why W. B. Matkins did not come to Lanier's when the polls 
opened1 . 

" A.. He informed me that he had gone to Pond beat the day before; that his 
horse got loose, and was unable to get home that night, was the reason for his non
attendance at the polls in time." 

W. H. High, one of the inspectors, 554; J. F. Lanier, the United States deputv 
marshal, 559; B. C. Lanier, 5(13, and W. E. Jordan, 565, corroborate the statements 
of Baldridge. 

The contestant, in further support of his attack on the integrity of the Lanier 
returns, charges that twisted ballots were voted, and that the box was removed and 
tampered with before the votes were counted. 

It is true that the law of Alabama requires the inspectors to proceed with the 
precinct canvass as soon as the polls ciose. But the facts were that it was not 
practicable to make the precint canvass in the open blacksmith shop, where the 
election was held, for neither lights nor fire could be maintaineu in the shop. The 
inspectors were unable to secure the use of.Lanier's store, which was the building 
nearest to the blacksmith shop, for the purpose of making the canvass, and they 
were unable to obtain the use of Lanier's house until after the family nad taken 
supper. 

Hertzler's statements on this J>Oint are completely met by Baldridge, High, 
Lanier, and Kibble. --

W. l!'. Baldridge says, 548, 549, 551: 
" Question. What kind of a house was the election held in 7 
'' Answer. A. blacksmith shop without any floor ; the planks were put on upright 

and were secured so a.'\ to leave open cracks between them; the cracks have never 
been covered with strips ; it has a large double door reachin~ from roof to ground. 
We could not have any light at all when the wind was stirnng, and we could not 
have any fire on account of the smoke, there being no fireplace excepttbefnrnace 
used by the blacksmith; we tried in the morning to have fire, but had to let it go 
out. 

'' Q. Would it have been practicable or even possible for you to have counted out 
the ballots in tha~ blacksmith's shop that night 'I · 

"A.. It would not have been practicable or possible from the fact that we could 
not have light or fire, and it was cold, too cold to stay in there without fire. 

"Q· Wa~ there any other shelter which yon coulu have obtained for holding the 
electiOn than the place where you did holu it 7 

"A.. There was not. 
"Q. Did you count out the ballots at the most convenient place near the place 

where the election was held 7 
11 A.. Mr. B. C. Lanier's house was the most convenient place we could get, and he 

was the returning officer for said election. 
"Q. Who were present when the ballots were counted out 1 
".A. . .John Hertzler, the superviRor; B. C. Lanier and .James McDonaltl, clerks; 

W. E . .Jordan, deputy sheriff; William M. High, Frank Horton, and myself, in· 
spectors; and Aleck. Kelly, who was the only one present that was not :m offi· 
cor. 

" Q. Who called out the votes 1 
"A.. William M. High and myself. 
11 ~ State how you found the ballots in the box, and state whether or not you 

fo~A. aTh~~ll;~~~~~e~a'll'o\':}~~i;>J~~~~x that were rolled or twisted tocrether. 
There .were in two or three instances two and three ballots together, not rollell or 
twisted, but in a condition as if they might have slipped together in the shaking 
the box. 'Vith one exception there were two ballots foldeu together that indicated 
they were voted together, and never more than three were found together. 

" Q. State the position of the three ballots which you say yon found together. 
"A.. They were folded separately, and might have slipped together in Shaking 

the box. . 
"Q. Were the three ballots you refer to as being found together in such a con· 

di~!~ t~~~~ih~I~o{a~u~P:O~j~~~~~~o;~ng tllem 1 
"Q. Were or not any ballots found together making such a bulk that they could 

not easily have been passed through the bole in the box through which the ballots 
were passed as the voting took place 'I 

"A.. There were none. 
"Q. Yon stated that you found two ballots in the box which were folded to

gether. Please state what name was on these two tickets for Congress . 
"A.. The ballots to which I have referred were folded together closely three 

times, and they were Lowe ballots. There were other ballots that were folded so 
that they might have been voted together. 

" Q. \Vhose name for Congress was on the other ballots you refer to as being in a 
condition indicating that they might or might not have been voted together1 

"A.. Wheeler's name was on them in two or three instances, and Wheeler's name 
was on the three ballots which I have named as being found together. 

•· Q. Do I understand yon to say that the only instance wlien the votes were 
folded together so closely as to make it appear that they were certainly voted 
together was the instance you mention of the two Lowe ballots 'I 

"A.. It is because it was the only instance in which they could not have slipped 
together in the box. I refer to those that I took out myself. I took out probably 
more than half. 

11 Q. If such statement has been made, that there were found in the bt>x six or 
seven ballots rolled or twisted together, plea-se state if said statement was true or 
false. 

"A.. It is false." 
W. M. High~- 555,556, 55i, 558: 
11 Question. \Vhat kind of a house was the election held in 1 
"Answer. A. blacksmith shop. It is a house constructed of planks set up end· 

wise, runnin.,. from roof to the ground, with good large cracks between the planks, 
with large folding-doors that extended from the roof to the ground-no floor, no 
place for fire, only a forge, and was very disagreeable. 

"Q. Would it have been practicable or even possible for you to have oounted 
out the ballots in that blacksmith shop that night f 

"A.. No, sir; I think not, from the fact that the winu was blowing, and we could 
not have kept a lamp or a candle burning during the time. 

"Q. 'Vas there any other shelter which dou could ha;e obtained for holding the 
el~?:i_~lf~:: t~:t ~lbe0:b0~~e you did hol it 1 

"Q. When the polls closed why did you not immediately count out tho ballots 1 
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"A. :Because we could not count them in the house in which we held the elec
tion and could get no other place until after supper. 

"Q. What buildings are there in the vicinity of Lanier's votina place 7 
"A. The blacksmith shop in which the election was held; John F. Lanier's 

store, about fifty yards from the shop; Mr. Lanier's residence, about two hundred 
and seventy-five yards from the shop. These were the only buildings, except 
some cabins and out-houses and gin-house. The nearest other l:iuildings are nearly 

· a mile off, except a church, which is within one-half mile of the place. 
". Q. What place did you succeed in getting in which to count out the ballots 7 
"A. Mr. Lanier's parlor. 
" Q. How did you happen to go there f 
"A. By invitation. Mr. Lanier provosed if we would take supper with him 

that we could use his parlor afterward m which to count out the votes. 
'' 0.. Why did you not come back to the store to count out the ballots 1 
"A. Because Mr. John F. Lanier said thatwehadhad the use of his storehouse 

all dayz._!nd it was unreasonable to ask it that night; the registrar had used it. 
"Q. wa-s not Mr. Lanier's house the ·next nearest place where the votes could 

have been counted out 1 
"A. !twas. 
"Q. Where did you leave the ballQt-box when you went to supper 1 
"A. In the back or side lock-room of :Mr. John F. Lanier's store. 
" Q. Who suggested your putting it there 1 
"A. Mr. Hertzler, I think. 
" Q. Did you lock up the box in that room f 
•' A. I locked the door of the room after I put the box into it. 
'' Q. Who was with you when you locked the box in that room 1 
"A. Mr. Hertzler. 
"Q. Did you go into the room to put the box into it 1 
"A. I did not; I reached in and set the box upon a barrel beside the door. 
"Q. What did you then do 1 
"A. I locked the door, and soon after myself, lli. Hertzler, B. C. Lanier, sr., J . 

S. McDonald, and, I think, B. C. La11ier, Jr., and perhaps some others, went up to 
Mr. Lanier's to supper. 

"Q. Who kept the key to the side room into which you put the ballot-box 1 
"A.. I did. 
" Q. What kind of a lock and door did the side room have; was it a substantially 

built door and a good lock, or what were they1. 
" A. It is a strong lock and door. 
"Q. Was there any other way to get into that room except through that 

doorl 
"A. There was another door through which freight was passed into the room, 

and which fastened on the inside with a bar, and could not be entered from with
out, except being first opened on the inside. 

"Q. Whom did you leave in the store when you went to the house 1 
"A.. Mr. John F. Lanier and several negroes. 
" Q. After supper, what did you do f 
"A. Mr. Hertzler, myself, Mr. B. C. Lanier, sr., and others came down into the 

store together. I unlocked the door of the side room and took out the ballot-box, 
and we went back to the parlor and counted ont the votes. 

;:~: pJilzou find the billot;box in precisely the same position as you left it 1 

"Q. Do you think it possible that the ballot-box could ha>e been tampered with 
while you was at supped 

"A. No, sir; I do not. 
"Q. Do you know John F. Lanied 
"A. I do, sir. 
"Q. What is his standing in this community 1 
"A.. It is good. 
"Q. From your knowledge of the character of John F. Lanier and his standing 

in this commnnio/, would you believe that be would be guilty of any dishonorable 
thing about elections 1 

".A.. I would not. ::Q. State who went t:o .Yr. Lanier's :parlor with you. , . 
A. Mr. Hertzler, William F. Baldwm, Frank Horton, D. C. Lamer, Jr0 J. S. 

McDonald, Walter Jordan, and Alex. Kelly. If there were any ot-hers, 'J. don't 
remember them. 

"Q. State who first opened the box after the polls were closed. 
".A.. Myself or Mr. Baldridge; I don't remember which. 
"Q. Where was the box when it was opened 1 
"A. On a table in Mr. Lanier's parlor. 
"Q. 'Vho were present when the vote was counted 1 
".A.. Wm. F . llaldridgei Frank Horto.n, John Hertzler, Walter Jordan, ll. C. 

Lanier,jr.; J . S. McDona d., Alex. Kelly, and myself. 
"Q. State how yon found the ballots in the box, and state whether or not you 

found any ballots rolled or twisted together. 
"A. The box, as I remember, was nearly full. I remember through the day 

that I bad to shake the box several times to get the ballots in. They would accu
mulate under the hole in the center of the box, and I had to shake them down, and 
there were no ballots found rolled or twisted together. There were several bunches 
of tickets found together, but there was no ouncb with more than three tickets 
to~ether. 

Q. You speak of three tickets being together. Were they together in such a 
manner as to show that they were voted together, or were they together in such a 
manner as would indicate that they got together in shaking the box 7 

"A.. There were two bunches that I am satisfied were voted together-three in 
one and two in the other. There were others that might have been >oted or may 
have gotten together in the box. 

"Q. Was there any other bunch of three tickets together as they came out of 
the box7 

".A.. My recollection is that t-here were two other bunches of three tickets that 
were to!{ether, but not folded together. 

" Q. Did you at any time find six ballots together in the box, or did six ballots 
at any time come out of the box together 7 

''A.. There were not six ballots found together in the box at any time. Six ballots 
did not come out at an:y time together. 

"Q. Are you perfectly certain thatinnocase either six or seven ballots came out 
of the box together' 

''A. I am perfectly certain that in no case eitber six or seven ballots came out of 
the box together. 

"Q. Do you know whelher or not there were windows in that room, or whether 
the door was barred on the inside 7 

".A.. There are no windows to the room1 anu I tried the door from the ou.q;ide. 
I pus~ed ag.ainst it, and I could not open 1t." 

J. I<. Lamer, 559, 560, 561: 
" Question. Where was the ballot-box put while the inspectors were eating sup-

ped 
".Answer. In the side :woom of the store. 
" Q. What persons brough.t the box to your store 1 
"A. I don't know who brought it to the store. Captain High brought it in. 
"Q. What did be do with it 1 
".A.. He put it into the side room and locked the door. 
" Q. What diu he then do I 

"A. He took the key and went out of the store. 
" Q. How many keys are there to your side-room door 1 
".A • Only one. 
" Q. Is there any way to get into t.h:l.t side room except through the door that 

Mr. High locked1 
"A. There is another door to the room, fastened on the inside by a bar. 
"Q. Was that door which was fastened on the inside fastened that night 1 
".A.. It was. 
"Q. 'Vas it possible for anyone to h:l.veenteredyourside room while the ballot-

box was in there except by going through the door that Mr. High locked 1 
".A.. Only by breaking the front door. 
"Q. Did an:y one break down the front door1 
".A.. They did not. I . 
"Q. You bavin~ testified that no one broke down the front door, please say now 

if by any possibility yom· side room could have been entered except throu~h the 
door Mr. High locked while the ballot-box was in there without your detectmg it 1 

"A. No, tl:iey could not. 
'' Q. How long did you stay in tho store after Mr. High and the other gentlemen 

went to supper 7 
"A . .A. bout half an hour. 
"Q. Did anybody go into the side room during that half hour 1 
".A.. They did not. · 
" Q. Did you leave anybody in your store when you went to the bouse to sup· 

per7 
".A.. I did not. 
"Q. What did you do with the key to your store when you went to supper 1 
"A. I put it into my pocket. 
'' Q. D1d anybody go mto your store while you was at supper 1 
"A.. They did not. 
" Q. When you returned to the store who was with you 1 • 
".A. Captain lligh, Captain Hertzler, J. S. McDonald, B. C. Lanier, jr., B. C. 

Lanier, Rr., and others. 
;: j_·. l!:~mm inh~nd got the box 1 

"Q. Di~ you see~im unlock the door of the side room 1 
".A.. I did. 
'' Q. What is .Alex. Kelly's politics 1 · 
"A. He is a Republican. 
"Q. If any one has stated that while you were at supper on November 2, 1880, 

he saw two men go into your store by the door nearest to your father's bouse, was 
such statement true or false 1 

"A. I am satisfied that no one went into my store while I was at supper. 
:: j_·. ~~~lou send anybody to guard your store while you were at snpper7 

"Q. State who it was, and what you told him to do 1 
".A.. It was Henry Kibble, and I told him to go down and stay about the store 

until I cam~ that I forgot to take my money out of the drawer that night. 
"Q. Did l:ienry Kibble go into the store 1 
".A.. lie did not. 
"Q. "\Vas Henry Kibble at the store when you came down 1 
".A.. He was. 
'' Q. Did you refuse to permit the officers of election to count tho ballots in your 

store 1 If so, why 1 
".A.. I did not make a positive refusal. I told them that I suspended business 

uuring the day to assist the register, and that they were making an umeasonable 
re~uest of me. 

' Q. If yon had SDRJ.lended business during the day, from what source did the 
~~~:f which you Jeft m the drawer, and that yon sent IIenry Kibble down to look 

" .A.. From sales on days previous to that. . 
"Q. You stated that the door o.P.ening out of t"4e side room, which is fastened 

by a bar inside, was fastened while the ballot-box was in there. Have you any 
special reasons for remembering that that door was fastened at that particular . 
time, or do you state it becauselou habitually keep it fastened 1 

".A.. My reason is this: I ha gone in there a short while before the box was 
put in that day and shut and fastened the door, and no one had 7one in there from 
that ti~e till the ballot-box was put in, nor until the next day.' 

H. Kibble, 569 : 
"Question. State your name, age, occupation, and where you livecl on Novem-

ber 2, 1880. · 
"Answer. Henry Kibble; about fifty years; house and farm hand; I lived 

:with D. C. Lanier, tight here. 
:: ~- ~~\lou see J. F. Lanier about supper time on the night of the election 7 

"Q. Did he tell you to do anything 1 
".A.. He tolcl me just about supper time, in the yard, if I could get the chance 

to come to the store and set upon tho fence until.l.te could come from his supper, 
and to hail him when he dill come, so that he might know that I had been here. 

" Q. 'V.ltat did yon do 1 
•• A . I did come down to the fence near the corner of the store and staid there 

until John F. Lanier came there. 
" Q. llow long after J. F . Lanier told you to go to the store did you go to the 

store 1 
".A.. I come right off. . 
"Q. IIow fur from the store was you when he told you to go to the store 1 
".A.. About two hundred yards. 
"Q. Did anybody go into the store while you was there 1 
"A. No, sir. 
:: Q . .Are y~u certain about that 1 

A. Yes, srr. 
"Did you hear any noise in the store or see any light in the store while you wns 

thero1 
"A. I did not." 
One explanation of the large vote cast for the contestee at this precinct is that 

many colored Republicans, having no llepublicancamlidate for Congress, preferred 
the contestee to the contestant. This is shown by tho proof:~. 

J . .Ilertzler, a witness for contestant, 183, 188: 
"Question. I believe you stated yesterday that while the election was going on 

a crowd of colored men came up ancl voted, and that it was rumored or stated that 
the leader of these colored men had sold out, did you not 1 

"Answer. I so understood t-he next day. 
"Q. You mean, . do you ;not, by selling out, that this colored man badgono back 

upon the Republican party 1 
"A. That is what I understoo(l; that in that way this majority was brought 

about. 
'' Q. 1.'hen on the next day after the election you understoocl that this majority 

wasbroughtaboutbya colored maninducing an enUre clubtovotetheDemocratio 
ti~~et7 . 

A. Yes, str. 
" Q. Isn't it true, Mr. Hertzler, that you would think, from your knowledge of 

colored men, that they would disposed to secrotethefact of having voted theDfn· 
ocratic ticket if they had been censured for it 1 
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''A. Well, I expect they would, likely. 
"Q. It is true, too, of your knowledge of the colored men, that very many of 

them have a verv imperfect idea of the sanctity of an oath 1 
•· A. Yes, sir.'v 
P. McDaniel, a witness for contestant, 212: 
"Question. It is true, is it not, that any colored man who wanted to change his 

ticket could do so as he passed through the little room before he got to the polls 1 
"Answer. After he entered the door, why, if he saw cause to change and was 

mean enough, he could change right in the presence of the officers there; he didn't 
change in our presence, though, where we could see. 

'' Q. You say, then, if he was mean enough to do it he could change after he got 
in the room1 

"A. After he entered the uoor. 
"Q. And when they got in that room most of them staid some five minutes, 

ilid tbey not1 
"A. Yes, sir. 
"Q. It is true, is it not, that some colored men voted the Democratic ticket, and 

one or two admit it, and the other men who voteu the Democratic ticket are apt to 
ueny it1 

•· A.. Well, I don't know, sir, of any one that we ga"\""e tickets voted the Demo· 
cratic ticket, and if they did it is not known to the general run of colored people. 
Any one that voted the Democratic ticket the officers know could not have voted 
after they entered the room without chanaing inside the door. 

'' Q. Is it not true that there is a good 8eal of feeling expressed by the colored 
men down there about men who vote the Democratic ticket and then conceal it 1 

"A. Yes, sir. 
"Q. Is it not true that women have actually threatened to leave their husbands 

because they were suspected of voting the Democratic ticket 1 
"A. Yes, sir; I have heard of the like. 
•' Q. Is it not true ·that in those clubs there has been a goou deal of talk, and 

among the members of those clubs a good deal of talk about men of the colored 
race who were understood to have voted the Democratic ticket and concealed it 1 

"A. Yes sir. 
"Q. Donlt you think some of them are sorry for it 1 
"A. I don't know. A man that is mean enough to do anything of that kind I 

can't tell hardly when he is sorry." 
W. 'Vallace, a witness for contestant 222,223: 
'' Question. Were these men who said they would hold their tickets a foot and 

a half from their body who had been suspected of voting the Democratic ticket 
on the sly1 

"Answer. They were men w~o voted the Democratic ticketin August. 
'' Q. And they had been censured by the other colored men for deserting their 

race in August, had not they 1 
"A. 'Vhat do you mean by censured 7 Yes, sir ; they had been laughed at. I 

don't knowthattheyhadrated theminanyway, though they had been lau~hed at. 
•• Q. Then, to fully understand the matter, the men who held out the tlckets a 

foot and a half from the bouy were men who voted the Democratic ticket in Au
gust, and they did it-that is, they held out their tickets inN ovember to show you 
that tlley voted the Republican ticket inN ovember 1 

"A. They done that to prove that they were true Republicans; that is, all men 
diu. 

"Q. Diu every man take his ticket in his left hand or right hand 7 
"A. In his right hand. 
" Q. Did you examine his hanu and sleeve to see that there was no other ticket 

fuere 1 
"A. Well, they would open their hand. I did not examine their sleeve, but 

their coa.t was so short I could see their wrist and see there was nothing else in 
their hand. 

"Q. You thought it important to examine their wrist and see that there was 
nothing up their sleeves 1 

"A. Yes sir; I did. 
" Q. And you examinecl each one in this way 7 
"A. Yes, sir; I examined ever:r. one that voted the ticket. 
"Q. You ex:amiued each one of the 156 colored men 1 
"..l.. Yes, sir; I diu. 
··~· You examined their hands and sleeves to see that there coulu be no foul 

pl~i. Well, I did not feel of their arms and sleeYes, but I examined t.heir wrists close 
before I gave them their ticket. 

"Q. You clld all this because you had verY. little confidence in these men 1 
"A. I hacl confidence in them, but I did 1t to be satisfied in my own mind that 

they ilid vote the Republican ticket. 
"Q. If the Democratic ticket they had had been rolled up very close they could 

have secreted it so you coul<l not see it, could not he 1 
''A. Every man helu his lland open and showed me that he had no ticket before 

he atikeu for miue." 
A. McCalley, GOG: 
"Question. State your name, occupation, and if you are a colored man. 
"Answer . .Alfred McCalley; forty-seven years of age; occupation, minister of 

the gospel and a farmer ; colored man. 
'' Q. State if you was a delegate to the Democratic convention held in Decatur 

last .August whicll nominated a candidate to represent this district in Con
gress. 

"A. Iwas. 
"Q. What other colored men, if any, from this county were deleu,des to that 

convention 1 , ' 
"A. W. H. Councilland Anderson Critz. 
"Q. Were there many colored men who were earnestly advoc.tting the Demo· 

cratio cause in tho November election I 
"A. There were. · 
-'' Q. About how many voted the Democratic ticket at Lanier's Store in the X o

vember election 1 
"A. I can't state the exact number, but think there were a good many. 
"Q. Do you know of any acts of teiTorism to prevent colored men from voting 

the Democratic ticket in the last November election or preceding thex·eto 1 If so, 
state what they are. 

"A. I do. I know that colored men are generally ostracized if they vote the 
Democratic ticket. Essex Lewis was turned out of the Cumberland church be
cause he voted the Democratic ticket, and I have been ostracized on that account. 
The eluer of the church tolU me that neither Essex Lewis nor I should ever be re
ceiveu at his house a~ain since wo were going to vote the Democratic ticket. The 
pastor of the clluroh mvited me to assist him in administering sacrament at Pop
lar Hill. I went to do so. After I had read a passage of Scriptw·e and prayed and 
got up to announce my text a confusi9n ensued and many of the congregation de
parted, saying that they would not stay to hear a 'Democratic nigger' preach. This 
was since the election. 

·'Q. Please state if you went to Hartsell's to make a speech in September last 
in the interest of tlle Democratic party. 

"A. !did. 
"Q. Please state what occurred. 
".A.. I was asked what party I was advocating. I said the Democratic party. 

Then they would not permit me to speak. 

'' Q. Who was it that would not allow you to speak 1 
" A. The colored people. , 
"Q. Did you know who they were 1 
"A. I did not. I only know that there was a large portion of them who would 

not permit to speak. 
" Q. Did they use any threats against you if you tried to speak 1 
"A. They did. They said if I got up to speak that ihey would mob me. 
" Q. What did you do 1 
"A. I took the four o'clock train and returned to Huntsville. 
" Q. Why do you think that a great many colored men voted the Democratic· 

ticket at Lanier~s Store in the November election 1 
"A. There are a great many colored men who favor the Democratic party, and 

will a ways vote that ticket but for the ostracism and terrorism practiced by the· 
Republicans or Greenbackers." . 

Another explanation of the result is that Lanier's precinct was carved out oi 
Triana and Whitesbnrgh precincts after the August election and before the No
vember election of 1880, and the aggregate Democratic majority at the two pre
cincts in August was 169, whereas at tlie November election the aggregate result 
was a Democratic minority of 222. This shows not a Democratic gain, but a 
Democratic relative loss of 391 votes at the three precincts in November. 

The vote in August stood as follows : 

Precincts. Democratic. Opposition. 

Triana .. .. . . .. . . . . . .. . . .. . .. . . . .. . .. . .. • . .. . .. . .. . .. . 350 227 
Whites burgh........................................ 267 221 

. 
Total . . .. .. .. . .. . . . .. . . . . .. .. .. .. . . .. .... .. .. .. .. 617 44S: 

Democratic majority .......................................... . ' 169 

But the vote in November was: 

Precincts. I Democratic. Opposition. 

------------------------------------------

f11Ei~~~~:~::::::: :::::: ::~ ~:::::::: ::::::::::::::~ I in 
Total ............................................ ---~~ 
Democratic minority . . . . . . . . . . . . . • . . . . . . . . . . . . . . 222 

336 
223 
55 

614 

This is shown on pages 533, 534, and 535 of the rec01·d. 
It appear0llerefore, that the ag~egate opposition vote was ill greater at the 

~rriana and w hitesburgh precincts mNovember than in August, while tbe aggre
gate Democratic vote in November, in all three precincts, was 225less than at the 
two original precincts in August. And almost half of the aggregate Democratic 
votes cast in November in the three precincts were cast at the uew precinct of 
Lanier. 

A third explanation is, that three colored men, including Rev. Mr. McCally, 
were members of the convention which nominated Mr. Wheeler, and were influen-
tial workers for him. . 

Still another explanation is, that William Wallace, alias Wallace Toney, dis
tributed Wheeler tickets. Wallace denies this. Hut Jordan swears to it on page 
566. Wallace is impeaoheu on pages 549-556; and not one of the numerous wit
nesses, afterward examined by the contestant, is called upon to sustain him. 

IV. 

MERIDIAXVILLE, XO. 2. 

The following is the conclusion of the committee respecting the election at this 
precinct: 

'' The returns being successfully impeached, contestant very properly relies npon 
the direct testimony of the voters themselves, which clearly entitles him to 55 
votes at this box." 

But the contestant did not specify, as one of the grounds of his contest, that he 
received 55 votes, or an:y other number of votes, at this precinct; nor did he advise 
the contestee in his notice of contest that he would attempt to prove such votes 
by witnesses. Nor did lle demand the rejection of the precinct return. All he 
said was this : 

"I am informed, and believe, and so charge the fact to be, that there was fraud 
and ballot-box stuffing or a false count at the precinct of Meridianville, (box No. 
2,) in Madison County." 

The grounds of this alternative charge, urged in argument, were (1) that the 
contestant received 18 votes less than the Garfielu electors; (2,) that all the in
spectors were Democrats ; (3,) that 55 ballots were ca-st for the contestant, l.Jut only 
47 counted for bim; and (4) that one of the inspectors so inclined his person that 
the supervisor could not eee the ballots when they were counted out at the close 
of the polls. 

The circumstance that the contestant received 18 votes less than the Garfield 
electors would not seem to be a very serious element in tho charge a~ainst the in
tegrity of the returns. It is not surprising that he did not receive au the Repub
lican votes at this precinct. In tiuth, it is rather amazing that he received any 
at all. 

He had been a life-long Democrat, and wllile connecteu with the Democratic 
party had vilified the Republicans, and particularly the colored voters, with ex
traordinary virulence. 

To tlle complaint that all the inspectors were Democrats the answer is obvious. 
In the first place, the law on this subject is not mandatory. In the next place, a 
Republican was appointed. but diu not appear; and in his absence the inspectors 
made an appointment to fill the vacancy. There was no law requiring them to 
select a Republican in that case. They diu, howe,er, attempt to do so. 13ut book
learning seemed to be at a discount among the contestant's supporters, and tho 
attempt was a failure. 

The cllarge that 55 ballots were cast for the contestant and only 47 counted for 
him, rests upon 55 so-called depositions offered by the contestant. 

These depositions are inadrrussible for the followin~ reasons: 
1. None of the depositions are certified as required uy law. 
2. They constitute testimony in chief, and were taken, in tlle face of the con

testee's objections, during the last ten days of the time limited by law. 
3. The notary refused to permit the contestee to cross-examine the witnesses. 
To maintain the assertion that 55 votes were cast for tho contestant, instead of 

47, he depenus largely on the testimony of a colored man named Wade Blanken· 
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ship. The following extract from his deposition, printeu on pages 234, 235, and 
241, will show the character of the witness on whom the contestant relies for the 
impeachment and overthrow of the returns of these polls. 

• Question. Where did you hold that club-meeting before the election 1 
"Answer. On Jack Penny's place. 
" Q. How many wore present 1 
"A. I don't remember before the election; I don't remember how many was 

present, sir. 
"Q. About how many1 
"A. 'Veil, at that meeMg there was probably sixty-five or seventy men there. 
"Q. You know that to be true, do you 1 
"A. Well. I don't know to be positive, but there was somewhere in the neigh· 

borhood of that. 
" Q. Can you swear positively that there were s~ men present 7 
"A. I wouldn't swear at all about it; I was not actin~ as secretary of the meet

ing ; I was there only as a speaker that night, and I pa1d no particUlar attention 
as to how many men were present. 

" Q. Did you know the men that were present personally 1 
'

1 A.. Yes
1 

sir; I knew every man in the house; I reckon there is none out there 
a stranger to me. 

" Q. Can you swear there were fifty men 7 . 
"A. Yes, sir; I would do that, but! wouldn't want to swear that there were any 

designative number, simply from the fact that I don't know how many were there. 
11 ~· . If you don't know how many were there, why did you swear there were 

aixty-five or seventy there 1 
"A. I say I did not swear that. 
"Q. Then you don't understand that what you say here is swearing, do you 1 
"A. I understand that, of course, but I didn't speak definitely as to how many 

were there. 
'

1 Q. Can you swear that there were forty men there 1 
"A. I could do it, but I don't want to swear as to any designated number, gen

-eral, as I first stated to you. 
"Q. If you are certain there was forty there, why do you object to swearing 

there was forty there 1 
• • A. Well, from the simple fact that I didn't count them ; I just judged from the 

<lrowd sitting around that there was sixty-five or seventy men that were present. 
1

' Q. What kind of a house was it 1 
"A. It was a box, (little,) probably sixteen by eighteen. 
11 Q. And they were all sitting down, were they 7 
"A. No, sir; they couldn't get seats to sit. 
"Q. You think then it is probable there were sixty-five or seventy men in the 

roomf 
"A. Yes, sir. · · 
"Q. Who occupies that house I 
"A. Well, it has been occupied as a school-house for the last year. 
"Q. Were there any tables in it f 
" A. A small table there they used for the secretary of the club. 
" Q. You are a good judge of numbers, are-you not, of men 1 
"A. I don't know I have. I guess pretty well different times at a body of men. 
" Q. Can you not swear there wore thirty men, there 7 
"A. I could do it, but I wouldn't do it from the simple fact that I didn't count 

the men, and I coulcln't say positively-well I know there was that many. 
" Q. If you know there was forty men there, why are you unwilling to swear 

there were thirty men there 1 
"A. Well, I gave you my reasons a. few minutes ago. · 
"Q. Are you vtillfug to swear there was twenty men there t 
"A. Yes, sir; ! would be willing to do it, though in the mean time I don't want 

to do it. 
"Q. Would you swear there was fifteen men there 1 
"A. Yes, sir; I woulu, but I don't want to do it under the circumstances. 
11 Q. Would you swear there was ten men there 1 
"A. I would, but then I don't want to do it. 
•

1 Q. How many men did you see put in Lowe votes at that boxf 
"A. I don't know. 
;: Q. Diu Y?U see any men put in Lowe votes at that box 1 

A. Yes, srr, 
" Q. How many 7 
"A. I don't know, I told you. 
"Q. Did you see ten (10) men put in Lowe votes at that box 7 
"A. I don't know. 
" Q. Did you see five men put in Lowe votes at that box 1 
"A. I don't know, sir, the number. I know I saw men vote there, though. 
;; Q. Coul~ you read the tickets in their hands as they voted f 

A. No, s1r. 
"Q. Could yon read the ticket in any man's hand that he voted besides your 

ownt 
"A. No, sir; I don't think I saw a man vote an open ticket there." 
The contestee has taken the trouble to impeach Blankenship, (page 517.) But 

this is wholly unnecessary. He possesses an imagination whtch a. Falstaffmi~ht 
envy. He sees fifty-seven colored Republicans marching to the polls where only 
thirty are visible to other men. He sees sixty-five or seventy men assembled in 
a room which he says is sixteen by eighteen, which another says is fourteen feet 
square. 

The testimony of Walter Blankenship, on page 290, shows what kind of evidence 
the rest of these witnesses would have furnished if the contestee had been per· 
mitted to cross-examine them. He says : 

"Interrogatory 25. For what offices were the persons to be elected who were on 
the ticket besides the county officers 1 • 

"Answer. For our President and for our Senator. 
"Int. 26. Who was to be elected President and who was to be elected Senator 7 
"A. Mr. Hancock and .Mr. Garfielu was running for President's seat, and lli. 

Wheeler and Lowe for Senator. 
11 Int. 27. What other officers were voted for besides Senator and President 1 
".A. I waR not particularly carin~ about the others, which one got it. 
"Int. 28. Yon are perfectly certam, are you not, that Mr. Garfield's name for 

President and Mr. Lowe's name for Senator was on your ticket 1 
"A. I am certain it was, because I got it from a straight man. 
"Int. 29. Is that the reason you know the above was on the ticket 1 
"A. Of course; I go by that; yes, sir." 

KIXLOCK DOX. 

Page 1156. We find the following paper, upon which the board of Lawrence 
County counted 16 votes for William M. Lowe; Alexander Heflin was the return
ing officer of this county. There is not a particle of proof that any election was 
held at that place at all, and this paper is the only thing that indicates an election 
was held at 

II ~LOCK DOX. 

"We, the nnd~~igned, judges and clerks, do certify that this is a true list of the 
voters polled at .IUn.lock, Lawrence County, Alabama: 
"For President, State at La~~e: 

".Tames .M. Pickens, v, v, iui. 

"For Vice: 
"Lawler S. Dears, v, v, iiii. 

"District elector~: 
"1st District, C. C. McCall, v, v, iii. 
II 2 De., J. n. Townsend, v, v, iii. 
"3 De., A. B. Griffin, v, v, iii. 
"4 De., Hilliaru .M .. Judge, v, v, iii. 
"5 De., Theodore Nunn, v, v, iii. 
"6 De .. J. B. ShielUs, v, v, iii. 
"7 De., H. R. McCoy, v, v, iii. 

11 For Congress, eighth do. : 
"Wm. M. Lowe, v, v, iii. 

"For President and Vice : 
" Geo. Turner, ii. 
"Willard Wonern, ii. 
" Luther R. Smith, ii. 
"Charles W. RullY., ii. 
"John J. Martin, li. 
11 Bmljam~ S. Turner, ii. 
II Daniel n. Booth, H. 
" Winfield S. Bird, ii. 
" Nicholas S. McOffee, ii. 
".TameS. Clarke, ii. 

"For Representative in Congress, from th 
"Wm. M. Lowe, ii." 
The above is the only return received from the Kinlock box. 
The deposition of .r. H. McDonald, pa~ 1138i, shows that uEon this return the 

Whe!ler~tllcials estimated 16 votes for illiam M. Lowe, an none for Joseph 

It will require no argument or authority to show that these returns cannot be 
received, and that sixteen votes shoulu be deducted from the votes returned for 
William M. Lowe from Lawrence County. 

THE UNREGISTERED VOTE. 

We now proceed to the consideration of that branch of this case which has re
lation to ballots that were illegal because the voters were not re!rl.Rtered. The 
contestee gave notice to the contestant by his answer that he wo~d insist upon 
the rejection of such ballots. By the constitution of Alabama the qualifications 
of voters are distinctly prescribed as follows: A residence of one year in the State, 
of three months in the county, and of thirty days in the precinct. See articles 8, 
page 142, of the Code of Alabama. 

Section 5 of the same article is in the following language : 
"The General Assembly may, when necessary, provide by law for the registra

tion of electors throughout the State, or in any incorporated city or town thereof1 and when it iR so provided no person shall vote at any election unless he shau 
have registered as required by law." 

The Legislature of Alabama passed a registration Jaw in which provision was 
made for a complete registration of the voters. The substance of this law is that 
the secretary of state appoints a registrar in each county, and the county re¢s· 
trar appoints an assistant for each voting precinct or ward in the county. This 
assistant makes a full registration list of the voters in his precinct or ward, re
turns it to the judge of probate of the county, and the judge of probate fur
nishes to the inspectors of the election certified lists for each precinoti auu these 
certified lists constitute the registration lists evidencin~ who are en tit ed to vote. 
In making up this registration list the elector is requrred to make oath that he 
has the qualificaLionR of a voter as prescribed by the constitution of Alabama 
above stated. The assistant registrars are required to be pre.<~ent on the day of 
election for the purpose of registering such persons as may not have registereu 
prior to the election. The list of those registered on the day of the election is 
returned with the poll lists, &c., kept on the day of the election to the county 
canvassers, and this list kept on the day of the election is filed with the Judge of 
probate and becomes a part of the records of his office, and thus the reg1stration 
lists are kept complete, and constantly show who are entitled to vote in the va
rious precincts and wards of the county. 

The contestee, as above stated, claim...q that a very large number of persons were 
permitted to vote in this district who had not been registered according to the 
provisions of this law, and the contestant endeavors to escape from this claim of 
the contestee, not by showing that the parties who voted were re~istered as the 
law requires, but by a construction of the constitution which we will here briefly 
state. The contestant claims that the provisions of the constitution above quoteu 
only mean that a. party shall not be permitted to vote when the act of the Legisla
ture in distinct terms provides that he shall not be permitted to vote unless he has 
been registered. Or, in other words, he claims that notwithstanding the fact that 
the constitution provides as already quoted, and notwithstanding the fact that 
a registration law has been enacted, still the party is entitled to vote unless the 
statute of Alabama efJressly provides that he shall not be permitteu to vote ~x
cepting when he is re stored. 

Now, we respectful y submit that this is a perversion of the plain language of 
the constitutional provision. It will be observed that the language of the consti· 
tution is that "the General Assembly may, when necessary, provide by law, for 
registration, * * * and when it is so ;rrovided no person shall vote unless he 
shall have re~tered as required by law.' 

Now what do these words, II so provided," refer to 1 Plainly to registration. 
That i; to say, the General Assembly was authorized to provide by law for registra
tion; to determine the mode and requisites of registration generally anu particu
larly. The registration had reference to persons who were entitled under the 
constitution to vote. It has nothing whatever to do with the qualifications of the 
voter, because those qualifications are fixed by the constitutiOn itself, aml could 
not be interfered with by any act of the Legislature. And therefore the conclnu· 
ing words of this section are unmistakable in their meaning, ' 1 no Rerson shall vote 
at any election unless he shall have registered as reqired by law ; and that mean
tng is that the constitution having fixed the qualifications of the voter, this regis
tration law was intended to furnish the evidence of the right of the p~y to vote~ 
to wit his being registered as a. voter according to the forms and reqmrements ot 
this act of the Legislature. This act of the Legislature was provided for by the 
constitution, not to determi.?e the qualifications of the. voter, but t~ furnish the 
qualified voters with the evidence that they '!ere qualified all(} en.titled to c!l-st 
their ballots, and the constitution simply proVIdes, and no other rat10nal meamng 
can be attributed to it, that registration, and that alone, shall bo evi~ence of t~o 
fact that the party iq a qualified voter, and the:of~re any person who IS not regis· 
tered is clearly an illegal voter under the const1tutlon anu laws of the S~te ?f .Ala
bama. Registration is the act of the voter. If he fails to register it ll! h1s own 
fault and he cannot complain, nor can any one else, if his right to vote IS lost by 
reas~n of non-registration. . . 

After a careful examination of the testimony in this case, we believo thatlt con
clusively shows that not less than 2,400 persons voted in this district who wore not 
registered and that not less than 1,000 of them voted for the contestant. · 

\Ve can~ot here 11et 'out all the testimony on this subject, but submit a tablo 
giving the precincts, the nnmb~rofnon-regiStereu voters, names of witnesses, and 
pages of the recoru, for convemence of reference : 
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TABLE No. 2.-Unregistered and illegal voters tvho are p1·oven to have voted fm· Williarn M. Lowe for Congress, November 2, 1880. These illegal 

votm·s comprise a part of the 12,665 votes which tt•m·e returned for Williant M. Lowe. 

t:D ~ -~ 
J~ 

::l 

~ f~aS 
0 .... 4)1!:= 

1'1 .... P<.n g~o o.~ 
(.) ...... ~8 a>,.<:~H 

Precinct. 
~§ ]2 ~s~ Names of witnesses who prove the illegality of these voters, or that they voted for Will· 

County. g~ ~~ l~~ iamM. Lowe. 
~~ 1'10 ~e~ ~-Q, OCJ 

<llq;> "' $~ 
~"" 

q;) 

~""'"' ~ ~ z.S.e ~ ~ 
- - -

Jackson ... . ...••. Berry's Store ........•.... 713-716 694 33 Robert F. Riddle and Robert F. Proctor, pp. 790, 792. 
Nashville ...........•..... 720-724 696 14 Frederick J. Robinson, p. 784. 
Carpenter's ...........•••. 700-703 690 a Daniel D. Harris, p. 783. 
Hunt's St{)re ...••.....•.. 717-720 695 7 J. 1!'. Skelton, p. 788. 
Hawk's Springs ....•...... 708-710 692 4 Samuel Rorex, p. 778. 
Bisho~s .•................ 724-728 697 12 D. V. Enochs, p. 781. 
Scotts orough ...••...••. 728-739 698 11 R{)bert S. Skelton and William B. Bridges, pp. 773, 774. 
llell~f?nte ·;·· ...••....... 704-708 691 17 William P. Keith, p. 795. 

~~rl~i~~Jffi:~ ~.- 2: ~ ~:::: 711-713 693 16 Alexander Mood[J, p. 794. 
Madison .•...•.... 626-642 667 18 Each troven by he voter himself, 268, 279. 

Meridianville No. 1 ....... 626-642 665 89 A. J. entley, p. 513, and J. M. Robinson, p. 544. 
Whites burgh ..•......•••. 645-655 668 46 G. D. Miller, pp. 509, 5101. 
Madison ............•.•••• 610-625 659 28 Thomas B. Hopkins, pp. 511!, 512i. 
Madison Cross Roads ..... 584-592 658 12 N. P. Ta.f?or, P· 57o. 
Maysville .••.........• . ... 592-610 662 55 Thomas . Taylor, p. 514. 
Clutts ville .....•.•......•. 571-584 656 22 William M. Douglass and G. W. Smith, pp. 540, 542. 

Lawrence .......•. Courtland No. 2 .•••....•. 1142-1154 n~~~ 189 Quintus Jones and John W. Battle, pp. 1081, 1127 
Brickville .....•••..•...•• 1186 18 Oliver H. Reid, p. 1131. 
RedBank .•••............ 1184-1186 1183 12 J. Milton Gray, p. 1132. 

Lawrence . . ....... Moulton •.•......•...... { 1173-1177 } 1177 16{ 
W. J. Seamans and C. A. Crow, p. 1161. 

1196 Jourdan White and D. C. White, ~ 1158. 

ij~~!e;oJri'e·:::: _-_-:::::::: 
1179-1182 1182 11 W. D. Burnett, p. 1159; W. T. Me utt and W. D. Johnson, p. 1166. 

Limestone ........ 826-831 803 180 John N. Martin, p. 815; Charles Hayward Jones, i• 848. 
Slouj!;h Beat ..••••..•..••. 823-826 852 55 Robert Donnell, p. 819; Florentine Stewart, p. 20; NeilS. Marks, p. 817; Nathan B. 

Crenshaw, p. 849. 
Athens .......••••••..•••. 831-835 842 16 Nathan B. Crenshaw, p. 849; Peter J. Crenshaw, p. 858. 
Shoal Ford ......••....... 835-838 856 9 Franklin J. Pe"fhper p. 855. 

Colbert ....••..•.. South Florence ..••.•..... 420-427 441 36 James 0. Murp y_, JohnS. Jenkins, Samuel Hughley, James P. Murdock, Thomas Clem, 

Florence .••.•..•...••••• { 921-924 . } 
W. P. Stradford, John W. Bmbson, from pp. 1049 to 1053. 

Lauderdale ..•.•.. 939-944 911 39 Gilbert Jackson, William J. Kernachan, pp. 967, 969. 

Oakland .....•.•.•••..•. { 926-929 ~ 918 25 H. C. Hyde, p. 900. 94&-946 
Center Star ...•.....•.•... 938 916 12 B. Joiner, }t 962. 
Cave Springs ..•..•••..••. 9M, 955 910 22 Carver C. "pp and E. G. Hendrix, pp. 964, 986. ---

1, 027 

-
It will be seen by reference to the testimony that in a very large proportion of 

the cases where persons voted who 'vere not registered the testimony is direct and 
positive that these non-registered persons voted for the contestant; bnt if it be 
.conceded that there is doubt as to who they voted for, then the rule of law as to 
dealing with such cases is as follows, (see McCrary on Elections, page 298, section 
223, first edition:) 

"In purging the polls of illegal votes, the general rule is that, unless it be shown 
for .wh1ch candidate they were cast, they are to be deducted from the whole vote 
·of the election division, and not from the candidate havina- the largest number." 
{Shepherd vs. Gibbons, 2 Brewst., 128; McDaniel's case, 3 Penn., L. ~., 310; Cush
ing's Election Cases, 583.) 

"But there is proof that 120 ille~al votes were cast, and no proof as to the person 
for whom they were cast. The illegal vote is 10 per cent. of the returned vote, 
and hence each candidate loses 10 per cent. of the vote certified to him. By this 
rule John Doe will lose 62l votes, and Richard Roe 57! votes, and the result, as 
thus reached, is as follows : 

Votea. 
Doe's certified vote......................................................... 625 
Deduct illegal votes....... . • . . . • • . • • . • . . . . • . . . . . . • . . . • . . . • • . . . . . . . . . • . • • . • • . 62! 

Of course, in the application of this rule such illegal votes would be deducted 
;proportionately from both candidates, according to the entire vote returned for 
·each. Thus, we will suppose that John Doe and ltichard Roe are competing candi
<dates for an office, and that the official canvass shows : 

Total vote............................................................ 562i 

Roe's certified vote •••..••.••.....•....••...••.••.••..••.••••••....•......•• """675 
Deduct illegal votes . • . • . . . . • . . • . . . . . . • . . . . . . • • . . . . • • • • • . . . . . . . . . • . . . . . . . . . . 57i 

=\.7;;:~~~ n~~--·.:: :·.·.·.·:.·.·.·.·.·.·.·.·.·.:·.·. :·_·:.·.::: :: ·.:·.: ·.: ·_:::: ·.·.·.: ·. :·.·. ·. ·.·. 5~~~ 
Votes. 

For John Doe............................................................... 625 
For Richard Roe............................................................ 575 

Applying this principle, we here submit a table showing the nnmber of votes 
cast for contestant and contestee at various precincts, the nnmbE)r of non-regis
tered voters, and the pro rata of deductions from each party on account of the 
non-registered votes, and the pages of the record where the registration and the 
poll lists will be found, &c. : 

Total vote ••.•...•.••..••.•••....••••.•••••••••••••.••.•....••••••.••. 1, 200 
MaJority for Doe...................................................... 50 

TABLE No. 1.-Table showing unregistered voters. 

'1'1 :g .... 'd as. "' 

I 
~'~o 0 .s "' g:a P< 1'1 13.S .Sl 

'd~ Number of "' ~$ =0 3 rd votes cast. $-g 'dO '1;)1>-
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4)-Q) 4) 4:> ~-~~ County. Precinct. ~~-~ ,.c~ ,.<:~ql o.,S Remarks. ...."' s1l ~ oe'_o .s.s .... t:D .... 4lo 

0 ~ 1ilf ~~ ~ .... o.s 0 ~s Q 
~.s.; "' 1 aS .0 .Oo .os r-. 
~;J:a 

Q) 

~ ! ~~ ~.§ s t:D ~ 
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~ 0 
~ ~ H z z A 

---- - ----- - --
Jackson ..••. No. 10, :Bellefonte ...•.. 704-708 691: 44 130 56 42 14 28 The evidenc~ of John D. Talley, probatejud~, pa5es 689-6!>0, 

No. 13, Berry's Store ... 713-716 694 49 123 81 58 23 35 shows that the registration liSts are comple an correct. 
No. 15, Hunt's Store .... 717-720 695 24 32 26 15 11 4 
No. 17, Nashville ..•.•.. 720-724 696 35 132 86 68 18 50 

Madison ..•.. 
1 

Cluttsville ...........•. 571-584 656 166 222 61 35 26 9 The certificate under seal of William Richardson, probate 
Madison Cross-Roads .. 584-592 658 50 111 32 22 10 12 judgedp. 656, shows that the registration lists of the precincts 
Madison ..............•. 610-625 659 169 324 116 72 44 28 name are full and correct. 
No.1, Meridianville .... 626-642 665 123 360 169 126 43 83 
Whites burgh .....•.•.•. 645-655 668 175 223 113 64 49 15 
Collier's .•...•..••.•.•.. 671-685 685 87 134 48 29 19 10 
Triana ...............•. 1218-1~5 1215 84 336 275 206 69 137 

Limestone ... Slough Beat ..•.••...... 823-826 852 123 213 107 68 39 29 The evidence of John M. Townsend, probate jn:&e, ~- 822, 
Mooresville .•.•...••••• 826-831 803 90 619 215 189 26 163 823, shows that the reiistration lists of Moores · le, ough 
Shoal Ford .•••••...••.. 83S-838 856 74 101 22 13 9 4 Beat, Shoal Ford, and thens are correct, full, and complete. 
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County. Precinct. 

TABLE No. !.-Table showing unregistered t:oters. 

Number of 
votes cast. 

Remarks. 

-----1---------·1----·1-- ---- ---------·--1----1-----------------------

Lauderdale .. Oaklanu ................ g~t~~} 
Florence . . . . . . . . . . . . . . . { ~~tru } 

Colbert ...... Cherokee............... 428-436 
Prides.................. 414-415 

g~~1~t~~o~e-~~~:::::::: ~ !~t!~~ 
Lawrence ... . Courtland No.1 ....... . 1142-1154 

Courtland No.2 ........ 1142-1154 

r~:le~;r~:-::::::::::: ii~~Ni 
~:ciE~~s_::::: :::::::: ~~~}i~~ 
Avoca .................. 1194-1196 
Wolf Spring ... . ........ 1194-1196 
Hillsborough ........... 1196-1198 

918 

911 
439 
442 
438 
441 

1192 
1139 
1172 
1191 
1182 
1183 
1188 
1187 
1189 

100 

252 
124 

44 
80 
13 

134 
111 
132 

62 
24 
36 
31 
25 

164 

289 

406 
134 

63 
95 

165 
192 
419 
170 
82 
43 

111 
61 

112 
228 

103 

280 
59 
14 
52 
38 

131 
191 

29 
32 
21 
16 
20 
42 

261 

77 

173 
31 
8 

23 
35 
77 

151 
16 
18 
13 
12 
13 
34 

151 

26 

107 
28 

6 
24 
3 

54 
40 
13 
14 

8 
4 
7 
6 

110 

51 The evidence of William E. llarraway, probate judge, p. 905. 
shows that the registration lists which he gives are correct. 

60 
3 
2 
4 

32 
23 

111 
3 
4 
5 
8 
6 

28 
41 

Prouate judge certificate, p. 436. 

Tho evidence ofJ. JI. McDonald, probate judge, p.1138, shows 
that the registration lists in the record, pages 1142-1154, con
tain t-he list of registerell voters of Courtlanu uistrict. 

Now, making a calculation upon the basis of2,400 non-registered voters, instead of I mony. In respect of the three precincts referred to, the contestee has seen fit to 
2,698, as shown by this table, and making the deuuctions pro rata, there would put in evidence the poll lists which the law requires to be kept by the inspector, 
have to be deducted from the vote of the contestant 1,642, and from the vote of the and we entirely fail to see why that poll list is not entirely competent as eVIdence, 
contestee 758, aml this of itself is more than sufficient to overcome all that is just as competent as would be the poll list that was filed in the office of the judgEr 
claimed by contestant. But we maintain the truth to be that in making this de- of probate. 
duction on account of illegal ballots by reason ofnon-registration, there should first But the testimony of these inspectors aml the inte~ty of these poll lists is at
be deducted 1,000 at least, because the proof shows that that number voted for the tempted to be called in question, because it is said that from these precincts DQI 
contestant, and that in making the application of the pro rata role, it shoulu be poll list found its way into the office of the judge of probate. But the fact that 
confined to the remaining 1,400 votes, which the testimony does not show for whom these poll lists iliu not find lodgment in the office of the jud~e of probate, when it 
the votes were cast; and making il.te application to this number, therewoulu be de- is proven by the testimony of the inspector who produces the poll list required by 
ducted from the contestant, first 1,000, which were pro,en to have been cast for law to be kept by him that that was the poll list used at that election, then we· 
him, and second, 905, under the pro rata role, making a deduction of 1,905 votes submit that the fact that there is no list in the office of the judge of probate for 
from his aggre~ate, anu 495 from the aggregate of the contestee, and if we are cor· such precinct is not upon any principle known to the law sufficient to defeat thEt 
rect in this, th1s alone is conclusive a~amst the contestant in this case. direct evidence above referred to. As to these registration lists, therefore, the 

Another rule mi~ht be adopted, wh10h is more favorable to contestant and which case stands thus: the contestee has furnished certified registration lists as they 
we have set out elaoorately in our conclusion. It is urged by Mr. RAN~""EY, of the appear in the office of the judge of probate, ani! poll lists as to the precincts, ex
majority, who has submitted his "views," that the contestee cannot have ad van- cept three in Limestone County, and as to these three he has taken the testimony 
tage of this, for the reason, as he claims, that the evidence is not sufficient to of the inspectors in whose custody the poll lists were, and, in connection with their 
show that these parties were not re~istered. To what special lists be applies his testimony, has produced the lists used m those precincts. 
objections, his "views" do not inform us. He speaks of them generally and The objection taken to the poll lists furnished by the juuge of probate because 
makes his o lljections equally generally. One of his objections is that "we have · the certificate of the inspectors of the election docs not appear thereon is on ten
nothing to show what names were once on them anu ueen dropped off or taken off able, we submit, for another reason. By an examination of t.he statutes, it will be 
by reason of death, disauility, remo;als, or for other reasons.' seen that the inspectors are requireu to keep a "poll list." Then they are required 

We fail to see the pertinency of thiR objection. If a man had once been regis- to make a certificate on that "poll list,' and the "poll list," as we have above 
tered and had been taken off the list by reason of his death, or by reason ofnis stated, is to be filed in the office of the judge of px·obate. Now, the certificate of 
removal, or by reason of having been convicted of some crime which disqualified the precinct managers that is to be indorsed on the "poll list" is no part of the 
him as a voter, he certainly would not be entitled to ue on the registration list. poll list itself. It is an identification or >erification of the poll list, and when 
He would not be a voter, aud in makin~r up the Jist for the use of the inRpectors it therefore the judge of probate certifies the "poll list," it is no part of his duty to 
could hardly be contende(l that the judg~ of probate would put upon the list which certify the verification of the poll list, and the absence of this verification is there
was to be the guide of the inspectors the names of persons who bad thus ceased fore no evidence that the poll list was not duly >erified by the certificate of the 
to ue registerea. .Another objection he makes is that few of the lists are verified precinct managers. 
in the original uy the certificate of the registrar. Another is that these papers But to all of these objections that are made to the sufficiency of this testimony 
that ha>e been put in the record are not in the form prescribed

1 
with appropriate we ha>e another answer to make. The contestant was duly notified of these ille

headings, &c.; and he objects to the poll lists uecause some of tuem do not appear gal votes, and that their rejection woulll be oontendeu for in this contest. The · 
to have been certifieu bY, the inspectors, and for that reason claims that they have contestee, in support of that

7 
put in evidence thesepoli lists and registration lists, 

no ;erification or iuentification as genuine poll Hsts, and cannot ue regarued as for the l1lupose of showing tlfnt p ersons whose names appeareu on the poll lists 
proofs; a nil he says that in three precincts of Limestone CountY, no poll list ap- did not appear on the regi~:~tration lists, thus proving tlle illegality oftheso ballots. 
pe!ll·eu to have been returned at all, and the judges~:;:ave no certifieu copy of the The contestant ball ample opportunity affordell him to show that these parties 
same; but he auds that "the contestee has put in eVIdence three papers sworn to were registered, if such hall ueen tllo fact. Specific information was given him by 
by one of the inspectors in each case as the polllis~1 and purporting to ue signed means of these list s and by direct proofs:pecifying names as to the perRons claimed 
by the three inspectors. But as they nenr sent tnem to the probate office as to be illegal voters, and in not a single mstance has he proven or attempted t() 
required by law, and no reason or e~tJlanation for the omission giTen, we do not prove that these parties were registered as the law requires. If inferences are t() 
re,e:aru them as proof or as worthy of credit." be indulged in, in a case like til is, as they are indulged in uy the majority in reach-

Now, the answer to all this seems to us to be plain. First, as to those li">ts which in~ their conclusions, then the inference from these facts which we have JUst stated 
he criticises on account of informality, which have been certifieu by the prouate is 1rresistiule, that what the contestee has asserted as to tllese voters is true. If' 
judge, the law requires, as we have seen, first, t,hat tbejndge ofprobateshallfur- it were notso:Lifthese parti or anyofthemwere re~istered, the contestant would! 
nish to the precinct inspectors the registration lists which are to be their guide in unuoubtedly ave availed himself of the opportunity to make ilie proof by pro. 
conducting tbe election. Next, it requires that the precinct registrar shall be ducing the necessary endence, which must have ueen within his easy grasp, if the 
~resent on the day of the election and register such persons as have not thereto- fact had been otherwise than as claimed by the contestee. 
1ore been registered; next, it requires this additional registration list to be sent .As above stated, conceding to the contestant all that be claims in regard to tho 
up with the returns, in tbe same box in which the returns are sent; next, it re- matter of rejected ballots, the r ejection of these non-registered voters, which we 
quires that this additional registration list shall be filed with tho probate judge, maintain is clearly commanded by the proofs in this case, must determine the case 
and thus we have in the office of the probate juuge the very identicalre{!istration in favor of the contestee. 
list which was used and made at that el ection. The probate judge is by law the l.t:r. llA.Y!mY, in his report of tho majority, asserts that the re~istration lists 
custodian of this list, and whether that list was formal or informal in its construe- which arc placeu in evidence are not legal regi.stmtion lists, that. 1s, they are not 
tion, and whether the proper certificate was put upon it or not1 can make no pos· such registration lists as are required by law; and his report g1ves as a reason 
siulc difference, so far as tho point in controversy is concernea, because it is the why this cannot be availed of by Mr. Wheeler, that" contcst~e does not sot up a 
list upon which the election was conducted. There was no other list, and the fact want oflegal r egistration as vitiating the election in any p:ecmct." 
that the list may have been irregularly made up uy the officers whose duty it was Upon this point the majority are mistaken. The allegations of contestee upon 
to make it, could not possiuly render legal a vote that was cast by a party who was ·this point are as follows: 
not registered ev~n upon this informal re~!stration list. There is no otlier way to Contestee alleges that at the followin g: precincts of Lawre,nco County, nam~ly, 
prove what that list was than by the certificate of the judge ofprobat~J. except as Courtland, Reu llauk, Avoca, 'Yolf Sprmg, Mount Hope, llinlock, Landcrsv1ll.e1 
we will hereinafter state. He was the cu<;todian of the list, and his certineu copy of Hampton·s, Oakville, anu Hillsboro', 450 persons were allowed to vote, and d10 
that which appeared in his office as the list is all that the law requires. vote for contestant, some of whom hall no ri~bt to vote at the precincts where 

To_ the _obj e.ction that he has maue, that some of the poll lists, to wit, in three they' cast their votes, ancl others wbovotedat said precincts were not legal voters, 
precmts m Lunestone County, have not ueen properly proven because they were and bad no right to vote at all. 
presented in evidence by the inspector insteau of the judge o.f probate, we think And contestee further alleges that these persons "diu not bavo a right to vote, 
t"!Iere is a conc~usive answer in_ this : that the law of Alabama requires one poll for the reason that they had never ueen regist~ed a~ requireu b~ law." . 
Hst to be certified by the precmct managers and sent up with the retm·ns and The proof shows that there was no legal regiStratiOn at any of thelia procmcts, 
another copy of the poll list to be kept by tbe inspector. Now, here ar~ two and therefore all these should be rejected from the count, because where there is 
records kept, one in the probate judge's offi ce, a nil the other by one of the inspect- no le~al registration tbere cannot be le~al voting. . . 
ors. And to either of tliese the contestee had the right to go for the purpose of Tb1s is unquestioneu law, and was lately reaflirmed by the comm1ttee m the 
procuring these poll lists, and either one of them is perfectly competent as t esti· case of Finley vs. Bisbee. 
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In the Florida case the proof shows that the registration lists, so far as they 

went, were legal. 
In this case the proof shows that there was no legal reaistration at :ill in the 

precincts of Lawrence County which we have mentioned; and it fuTther shows 
that no part of the pretenued registration of said precmcts is legal registra
tion. 

The allegations of contestee that registration lists are not legal are more direct 
and positive than the alle~ation of contestant that ballots were rejected, and more 
direct and positive than tne allegation of contestant regarding Lanier and Meriel· 
ianville precincts. 

COURTLAND DOX NO. 2. 

In aduition to the foregoing, however, we think it plain that under the law and 
tho repeated decisions of tho majority <tf this committee, Courtland box No.2 
must lle rejected from the count. This precinct was returned for contestant 410, 
.anu for contestee 111. The law of Alabama requires that upon the closing of the 
polls the inspectors shall proceed immediately to countlthe ballots. Now, in the 
.case ·of this precinct, upon the closing of the polls tho inspectors proceeded with 
the count, and continued until about two o'clock tho following morning. Then 
the suggestion was made by some one that a mistake had been made, anu there. 
upon the ballots were all replaced in the box, and a lli. Harris, one of the inspect· 
<Ors, who is described by one witness as an Independent voter, and whose politics 
.are of doubtful complexion, at least, took that box, with the ballots in it, carried 
it away with him, and kept it until the next morning. There is absolutely no tes. 
timony proving or tending to provo that the ballots in that box remained the same 
.during this interval. 

TIIE CODE OF ALABAMA. 

Section 285 says : 
" It is the duty 9f all inspectors of elections in the election precincts, immerli· 

.ately on the closing of the polls, to count out the votes so polled." 
The positive proof shows that at Courtland box No.2 :ill the inspectors were 

-Greenbackers or Independents, and the record shows that Mr. Lowe, in announc· 
ing himself as a candidate, called upon Greenbackers, Democrats, and Independ
·ents, anu upon these alone, for support. 

There is no positive proof that Mr. Harris was a Democrat, although Mr. Lowe's 
lawyers make a great effort to establish that fact, but it is positively proved that 
he had been an IndeJ?endent voter, and had on four occasions arrnyeu himself 
.against the Democratic party. 

-:It shows that Joseph -Wheeler t•eceived as many votes as Mr. Lowe, but that 
the inspectors violated the law, and that Wheeler ballots were abstracted there· 
from and Lowe ballots substituted therefor. 

The uncontroverted proof shows that there were but little over 500 ballots cast 
.at that box, and that the inspectors pretended to be occupied counting these hal· 
lots from five o'clock in the avenin~ unt.il two o'clock the next morning. · 

That even after these nine hours work the inspectors bad not completed the 
.count of the votes. 

That they then put the ballots in a rou.,.h box, and that one of the inspectors took 
·the ballots away from the vGting place, kept them all night, and the next day the 
.ballots were illegally counted and a return made, falsely stating that Wheeler had 
.1·eceived 111 votes, and that Lowe had received U9 votes. 

And the evidence further shows that in truth and in fact Wheeler received at 
least 200 votes at that box, and the proof tends to show that he received at least 
250 votes. 

We give below some of the evidence regarding this box. 
Mr . .Reynolds, a witness exantined for"Wi.llliim M. Lowe, testified as follows, 

,page443: 
•· Was United States supervisor of Courtland box No.2 at election November 

:2, 1880." 
.And on page 444i gave the following evidence: 
"Question. Was tlio vote counted out according to law at your box7 
"Answer. I suppose it was. . 
"Q. Did you see the vote counted out~ 
".A.. I saw it; I wa-s in there nearly all the time, and watched that. 
"Q. State how it was counted. 
"A. It was counted out like the votes are generally cotmted. 
" Q. Is it no1; true that when tho votes were pretty nearly counted out that the 

:inspectors stopped counting the votes, poured all the tickets back in a rude box, 
. and then dispersed and did not return until the next day 1 

".A.. Well, they dld not get through counting out until next day. 
" Q. Cannot you answer the question , Mt·. Reynolds 1 . 
".A.. I know they did not get through countmg, and we had to go back next 

' morning to finish counting. 
"Q. Where were the ballots left during the night1 

~o~~ "!i :ee~m~!~k Mr. Harris taken them down to the hotel with him. He was 

"Q. In what did he take tl1em 7 
"A. ne took them in the box-the box that they were put in. 
'

1 Q. What kind of a box 1 
".A. . .A. b:tllot.lJox. 
"Q. \Vas not it a common candle-box 1 
".A.. Well, I didn't examine particularly about that; it was just a ballot·box, 

• -such as we ~enerally hau. 
"Q. Did It have any lock to it7 
".A.. Well, I don't know; I did not examine it sufficiently to tell about that, 

-whether it had a look on it or not; but it ought to have had if it did not. 
'

1 Q. When they retumed the next morning did they not pour all the votes out on 
... the table1 

, . ".A.. Well, they selected them out and put them at different places in different 
; piles by themselves so they could get alon~; and count them faster. 

"Q. Were not all the ballots lying on the table at the sa.me time 1 ' 
;; .A.. All of. them 1 

Q. Yes, sir. 
".A.. I don't think they were all out at one time. 
'

1 Q. \Vere not most of the ballots lying on the table at the same time 7 
11 .A. . I think the ma_jority of them were. 
'

1 Q . How many ballots were there 1 
"A. In all7 
"Q. Yes, sir. 
".A.. I will have to make a calculation here. How many were there cast 7 
"Q. Yes, sir; at that boxY 
"A. Well, here it is, you can make the calculation. 
"Q. Well, to give it roughly7 
"A. :Mr. Lowe gotfourhundredandforty.one,(441;) twenty.two (22) off loft four 

hun•lretl and nineteen, (419.) Twenty·two Greenback votes. Wheeler, one hun. 
-dred anu eleven. My recollection is that was the majority of the votes out on the 
table. 

"Q. Is it not true that when the majority of the votes were lying on the table 
that tboy were sorted out in piles 1 

".A.. \Vall, they sorted thorn so they could get along in counting. They sorted 
"ltbem out; that is the Democratic votes were sorted out. and th& others by them· 
~ aelves . 

" Q. Is it not true that they had pretty nearly counted out the vote the night 
before, before they stopped 7 

".A.. No, sir; they lacked right smart of it. 
" Q. How many hundred had they countec} out, do you think 7 
".A.. \Veil, I don't know; did not take any notice of that. 
"Q. Dicl they commence in the morning where they left off, or did they com

monee at the beginning 7 
"A. They counted the whole thing over, my recollection is about it. 
"Q. \Vere not people who were not election officers permitted to come into the 

room in the morning ~ 
"A. Well, I was not t.hore all the time, but I was there nearly all the time. 

There might one or two have come in. 
"Q. \Vere not people permitted to come into the room during the night, after 

you left there 7 
::A . .After )VO left there 1 

Q. Yes, s1r . 
".A.. I don't know. I was not there; I left when the box left. 
"Q. Coulll not the room be easily entered 'l 
"A. Well, I suppose it could; that room 'l Yes, sir. Don'tthinkitbadanylook 

to it. I suppose any one coulu get in there that wanted to. Dut then that was 
after we left~ you know. I don't know whether any ono went in or not. The votes 
were taken uown to the hotel. 

"Q. Was it not generally understood at that box that Joseph Wheeler was get
tin?, a large vote that day c'iuring the election 'l 

1 .A.. Well, I was not out much among the people; I was watching over the·box, 
and diu not go out but very little . 

" Q. Did not the election officers report that that was so 'l 
".A.. The general opinion was that be was getting over the Democratic vote 

there. ~ 
"Q. Finall~ on November 3, when the vote was counted out, was it not shown 

that Joseph \v neeler hau but 111 votes 'l 
"(Contestant objects to this question because he has answered it three times.) 
"A. Yes, sir." 
Walter W. Simmons, a supporter of and a witness summoneu by William M . 

Lowe, testifies on January 4, 1881, page 452: 
"Question. Did you have anything to do with holding of the Congressional 

election on November last7 
"Answer. Yes, sir; I was supervisor at box number 2, Courtland precinct. 
"Q. You made out that report two days after the election, did you not'l 
" .A.. I made it out the next morning after the polls were closed and put it in 

the oftice . 
. "Q. Did you not state, Mr. Simmons, two or three times during the day, that 

Joseph Wheeler was getting a large vote at your box? 
"A. Yes, sir; I thought you were getting a larger vote than you really did 

get. ' 
"Q. You state that the objection made to the ticket was that it had numerals 'l 
"A. Yes, sir. • 
"Q. Were not tho~e numerals something besides the names of the persons to be 

Toted for and the offices to which they were to be chosen 'l 
"(Contestant objects to this question, because it calls for the opinion of the wit

ness .) 
1

' .A. I suppose it is something besides the names of the electors. 
"Q. Is it not true, Mr. Simmons, that the inspectors commenced counting the 

vote, and that they then poured all the votes back in the box and dispersed for the 
ni ht'l 

f. .A. Well, they counted until about two o'clock in the morning", I believe, and some 
of them discovered tha.t they had made a mistake, a.nu they JUSt concluded they 
would bundle up, anu commence and recount the whole box the next morning; Mr. 
Harris took the box, and went to the hotel that night anu looked it up in the room 
with him, and met the next morning and finished counting. 

"Q. Didn't !'lome of the inspectors or clerks get sick7 
"A. One of the clerks got sick-Mr. Branch. 
'

1 Q. When they met the next morning were you present to see them count 1 
".A.. Yes, sir. · 
" Q. Is it not true that they poured all the ballots on the table and sorted them 

out'l 
"A. I think they did; some one suggested that they could get through q~cker 

by counting them that way; they poured them on the table and sorted the tickets 
to get the ltepublioan tickets to themselves anu the Greenback tickets to them· 
selves and the Hancock Democratic tickets to themselves. · 

"Q. Is it not true that this room where you held the election was an open room 
that people could enter at pleasure 'l 

"A. Well, I suppose they could if they had tried; itwa~ a pretty shabby old con· 
cern ; doors were kept closed, I believe. all the time until they closed ~· 

"Q. You have been actively engaged in politics, have you not, in this last can· 
va.ss 7 

".A.. Yes, sir; I have taken a great intt-rest in politics this last year. 
:: Q. You w:ere a strong supporter of Colonel Lowe, were you not¥ 

A. Yes, RIT. 
"Q. Mr. Simmons, did or not the friends of General Wheeler make the same 

kind of efforts, so far as you know, to secure the colored vote that friends of Col
onel Lowe did 1 

".A. I suppoRe they illd . 
"Q. No man's vote was refused because he was a colored man~ 
"A. Not that I 1.llOW of. 
"Q. You stated, I believe, Mr. Simmons, that the snspectors coullted the vote 

~~1~0th~~~~t !~~~;~t two . 
"Q. And then a-djourned until the next morning; then they hau another 

co~nt1 . 
.A.. Yes, s1r. 

"Q. Were the votes that you say that were thrown out the same the night 
be~ore that t~ey were the next morning 'l 

A. Yes, s1r. 
"Q. The box you stated was taken away by a Mr. Harris and left in his custody 

be1~een the ~ount at night and the count the next morning f 
A. Yes, Sir. 

"Q. What were Mr. Harris's politics 7 
"A. \Veil, sir, be is a Democrat, I believe; always has been. 
1

' Q. Was be a friend and supporter of General \Vheeler 'l 
"A. Yes, sir; I believehe was. 
"Q, (lly General Wheeler.) Don't you know he voted for Dilly McDonald and 

for Houston 1 
".A. My opinion is that he voted for McDonald, but I don't know. My opinion 

is he voted for Houston for tax collector, too. 
. "Q. Doth of those men were opponents to the Democratic party, were they 
no1~'l . 

A. Yes, s1r. 
"Q. Is not it your opinion that Mr. Harris voted for Mr. Houston three years 

ag~, also1 . . . 
· .A.. Yes, srr; It 18. 

"W. W. SIMMONS." 
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J. J. BEEMER, page 1128, testifies as follows: 
11 Question. Please state your name, age, where you live, and how long you have 

resided there. 
"Answer. J. J. Beemer is my Dll!De; I am in my forty-first year; I live at 

Courtland all my life, except six years in Huntsville, when I was a boy, and the 
time I was absent in the war. c 

"Q. Plea-se state who were appointed inspectors of the election held at box No. 
2i in Courtland, on November 2, 1880, for member of Congress and Presidential 
e ectors, and state their politics. 

"A. James Montgomery, an avowed Greenbacker; J. J. Beemer, an Independ
ent voter; and John H. IIa.rris, also an Independent voter. 

"Q. Please state if you are well acquainted with the voters of Courtland pre
cinct, and their political sentiments. 

"A. I think I am well acquainted with the voters of the Courtland precinct and 
their political sentiments. 

1
' Q. For whom was James Montgomery and M. M. Butcher for Congress 7 

".d.. I know that James Montgomery was for Lowe, and my belief is that Butcher 
was also for Lowe. . ' 

11 Q. Is it true or. not that when you :first counted out the ballots after the polls 
were closed a mistake was made in the count, and that you then adjourned over 
until ne:l.."t day, and that Mr. Harris took charge of the box until you met next 

m?~ft 1is true." . 
In answer to another question, Mr. Beemer testified, page 1).29: 
" General Wheeler ~ot between 75 and 100 white votes at that box, and the col. 

ored men who voted for him were known to be for him." 
T. H. Jones, page 1087, testified: 
11 The politics of the inspectors at Courtland box No. 2, was as follows: One a 

Greenbacker, and the other two had been accustomed to vote split tickets." 
The evidence shows that there were no ropes put up as required by law, and 

that the persons who were distributing Garfield and ·wheeler tickets were, in most 
cases, close to the window and saw the men hand in their votes, and the proof is 
positive and uncontradicted that Garfield and Wheeler ballots were voted which 
were not counted. 

Green Jones pages 1065 and 1066, testifies that he was at Courtland box No.2, 
all day November 2, 1880, working in the interest of Joseph Wheeler for Congress, 
and that he got twenty-five colored men to vote for Generol Wheeler on the Gar
field and Arthur ti_cket. He testifies that he issued these twenty-five tickets, and 
saw them put the tickets in the hands of the inspectors; that a great many col
ored men >oted that kind of ticket at that box that day; that there were a num
ber of persons, both white and colored, working with the colored people to get 
them to vote the Garfield and Wheeler ticket that day. 

T. N. Kirk swore that the colored men thought they had as good a right to vote 
for Wheeler as for Lowe, as long as both were on the Garfield ticket. (See pages 
1067 and 1068.) 
· Kirk also swore that he voted for Wheeler, and got ten other colored men to vote 
for him also at Courtland box No.2. 

Joe Owens, page 1069, testifies as follows: 
"I ~ave out seventeen tickets with the name of Joseph Wheeler on themt who 

proiDlSed to vote the ticket, and I: think they all voted those tickets; but I .1rnow 
seven of them voted the 'Wheeler ticket for Congress at Courtland box No. 2, 
because I saw them vote the tickets which I gave them." 

He testifies that all these men wem colored men. 
Robert Beard, page 1072, testified that he got three colored men to vote for 

Wheeler at boxes 1 and 2 at Courtland, and that he voted for Wheeler himself; 
that a great number of colored men voted the Wheeler ticket; and that a number 
of persons, both white and coloredhwere working to get them to vote for the Gar
field and Wheeler ticket, and that t e impression was that most of the colored men 
were voting that ticket. 
• Henry cray Jones, page 1074t testifies that he got thirty-six colored men to vote 
the Garfield and Wheeler ticKet at Courtland box No. 2, November 2, 1880, 
al!o tha.t a great number of colored men voted that ticket that day; that this 
was a generaJ. impression, and that he knew it to be true because he saw them 
vote it. 
· James Brown, page 1077, testifies that he voted a Garfield and Wheeler ticket, 
and got another colored man to vote the same kind of ticket, l}nd that he was a 
colored man. 

Quintus Jones, page 1080, testified that he got seven colored men to vote the 
Garfield and Wheeler ticket. 
11- Isaac Jones, page 1088~sti:fied that he got ten colored men, including himself, 
to' vote the Garll.eld and w neeler ticket at Courtland box No.2 ou November 2, 
1880. 
I Shadrach Kirk page 1090, testified that he got four colored men, including him
self, to vote the Garfield and Wheeler ticket on November 2, 1880, and that most 
of the colored men were voting that ticket that day. 
: Patrick Jones, page 1092, testified that he was certain he got seven colored 
men, including himself, to vote the Garfield and Wheeler ticket at Courtland on 
November 2, 1880. 
• Frank Clay, pa~e 1095, testified that he got nine colored men, including himself, 
to vote the Gaf:fie1d and Wheeler ticket at Courtland box No. 2. 
~ Malachi Swope, a. colored man, page 1098, testified that he voted the Garfield 
and Wheeler ticket. 
t Den Jones, page 1108, testified that he got thirteen colored men to vote the Gar
field and Wheeler ticket at Courtland box No. 2, on November 2, 1880. 
• Corodell Swoope, {colored~) page 1111t testified that he voted the Garfield nnd 
Wheeler ticket at Courtlana on Novemoer 2, 1880. 
~he evidence ofT. H. ·Jones, pages 1086 and 1087 of the record, is as follows: 
Jl Question. Where were you on election day, November 2, 18801 
~~Answer. At the Courtland box. 
"Q. In whose interest did you work that day 1 
".A. I was working with the colored men to induce them to vote for Joseph 

Wlieeler. 
• " Q. Please state how many tickets you gave out to colored men who promised 

ro vote for Joseph Wheeler. 
•• .A.. I did not count them; I suppose :fifty or sixty. " cr. .Are you satisfied that these :fifty or sixty tickets were voted by colored 

menl 
''.A. I am satisfied these tickets were >oted as well as a man could be satisfied 

with anything which happens in ordinary affairs of life. I was near the polls and 
gave out the tickets to colored men who promised to "\"Ote them, and saw many of 
them >ote them at the polls ; there were no ropes stretched, so we were enabled 
to go up close to the window where they put in the votes; those that I had 
doubts about I nottced that they >oted the ticket I gave them; those that I 
had perfect confidence would 'Vote the ticket I gave them I did not take pains to 
obse.rre. 
: " Q. lla>e you a ticket similar to those you gave the colored men to >ote 7 

If so, please mark your initinls upon it and make it an exhibit to yl!ur depo
sition . 

... A. I have uone so. 

.. _., 

For Electors for President 
and Vice-Presiden 

the United States: 

GEORGE TURNER. 

WILLARD WARNER. 

L UTHJJ:R R. MARTIN. 

CHARLES W. BUCKLEY. 

JOKN J. MARTIN. 

BENJ.Alfrn S. TURNER. 

DANIEL B. BOOTH. 

WINFIELD S. BIRD. 

NICHOLAS S. M'AFEE. 

JAMES S. CLARKE. 

For Representative in 
Oongress from the Eighth 

Oongressional District : 

JOSEPH WHEELER. 

"Q. What were these tickets understood to be by the colored men i 
".A. They were understood to be tickets with Garfield and Arthur electors, with 

the name of Joseph Wheeler on it for Congress; they all understood that in voting 
the ticket they were voting for Garfield and Arthur for President and Vice-Presf
dent, and for Wheeler for Congi·ess . 

•' Q. Was it or not at box No. 2 that these tickets were voted 7 
"A. The gt·eat bulk of them voted at box No. 2, but some few of them voted at 

box No.1. I voted at box No. 1late in the evening, when. the voting was pretty 
much all over. I voted a llancock ticket, with Wheeler on it for Congress. 

'
1 Q. State the names of all the inspectors at box No. 2. 

"A. James Montj!;omery, John TI. HaiTis, and J. J. Beemer. 
'

1 Q. State the politics. 
"A. Montgomery is a Greenbacker, and the others have been accustomed to 

vote split tickets. 
"Q. State the names of the inspectors at box No. 1 and their politics. 
"A. When they commenced the inspector! were Samuel Ashton, a Republicau; 

A. J. Morris, a Republican; and James Galey, a Greenbacker; but they changed 
aud put in T. A. Tatham, a Democrat, in place of A. J. Morris, Republican, who 
however, remained and acted as clerk. ' 

'
1 Q. Was there a Republican supervisor at box No. 17 

"A. Yes. 
;; ~. ~:_s there a Democratic supervisor at box No. 11 

"Q. Please state what the general impression was when it was annbunced on 
November a, the day after the election, tliat Joseph Wheeler had but one hundred 
and eleven votes counted for him at box No.2. 

"A. It was a matter of great surprise, as from the way the votes went in it was 
~~ght Wheeler votes would be two or three times as large as was .counted for 

"Q. Please state the politics of the party opposed to the Democratic party for 
the last nine years. 

"A. In 1871 and 1872 the candidates for the Legislature and county officers 
called themselves Independents, and it was the same up to about 1877; then they 
assumed the name of Greenbackers. There have been no candidates for county 
officers for many years on square Republican principles, except Peter Walker and 
John Bell, who ran for the Legislature in 1878. .A.t each President's election the 
Republican electors have been voted for in this county. 

"Q. Please state what influences you understand have been and are brought to 
bear upon the colored people to induce them to vote for the Greenback and mc:}J)
pendent candidates. 

"A. The influence of fear and intimidation, to a very great extent, is brought to 
bear; they arj;jtaughtthat if they do not vote for these Greenback and Independ
en~ candidates, pursuant to the direction of their leaders, that the lea.st punish
ment-which would be inflicted upon them would be ostracization, and that tho.y 
would be denounced by their colored associates as traitors to their race; they also 
have fear of bodily harm and harm to their property, unless they vote the ticket 
ilictated by their leaders. In 1878 Peter Walker and John Dell tried to run for 
the Legislature C?D ~h~ Republican ticket, and Peter Walker particularly was so 
threatened aml mtumdated and abused that he was afraid to openly diStribute 
his tickets. I was informed that he was so terror-stricken and alarmed that he 
was in g1·ea.t fear that his house would be burned and that he would be killed.. 
Samuerllaynes, a very intelligent colored man, has just told me that the prevail
ing influence brought to bear upon the colored man to make him vote for the 
Greenback party, or some party opposed to the Democratic party, was the con· 
viction and constant threats that they would be ostracized by their race unless 
they did so. He also said that no matter how beloved and popular a candidate 
might ]Je, all his prospects would be blasted if he was in support of the Democratic 
partv. 

"Q. Do colored men when they vote the Democratic· ticket want it kept n 
secret7 

"A. Yes. 
"THOS. Jl. JONES. 

"Witness: 
"Jos. F. lliLL." 

This conclusively shows that. there was fraud at this box. It shows that. 
J O!~eph Wheeler got at least 100 to 150 Garfield and Arthur votes. 

The proof also shows that Wheeler received at least 75 to 100 white Democratic-
votes at that box. 

There can be no question but that this box must be rejected. 
The proof comes from the witnesses and friends of Colonel Lowe. 
As some point was. made regarding the politics of lli. Harris1 who constitu'\ed 

himself the custodian of this box, we have taken some trouble to review the sub-
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ject, and we present the following summary of the evidence which bears on this 
subject: 

Before proceeding to discuss this etidence we must ri'Jllll.rk that the proof shows 
that this evidence was all written down by a stenographer (who was employed by 
Mr. Lowe) and was afterward written out in long liand, when there was no notary 
public present. 

Therefore, in justification to Mr. Reynolds and Mr. llarris, we may conclude 
that it was not written down as it was given. 

In discussing the evidence we simply discuss what Mr. Lowe's lawyers and 
stenographer have placed in the record. 

Mr. Lowe's witness, Mr. Reynolds, who the record shows to be veryearnestfor 
Lowe, who swore be lived in Courtland, which is forty-tb.ree miles from Huntsville, 
and who went there voluntarily, passing through parts of four counties, namely, 
Lawrence, Mor~an, Limestone, and Madison, to testify as a witness for Mr. Lowe, 
when the law did not require him to leave his own county to give evidence, who 
puts in his evidence, page 446, the disgraceful Stevenson circular; who, when he 
saw how important it was to Lowe to prove the integrity of the box, testified, page 
~. in answer to ""Wheeler's first question, that the vote at that box WA.S counted 
out accoruing to law, and to the second question that he saw the count, and to the 
third question that it was counted as voteR are generally counted. 

Mr. lteynolus's own evidence shows that he knew that this statement was not 
correct. It shows that he knew that the vote was counted the neJt..'"t day, in no· 
latjon of law, and that the manner of counting was in violation of law. 

He knew there were what were called strai,ght Republican tickets, straight Dem
ocrat.ic tickets, and Garfield and Wheeler tickets. 

He knew that to sort them out, and count as he finally admits they diu, would 
ue an injury to Wheeler. 

He evades the fourth and fifth questions, and it was not till the sixth question 
came that he admitted the bax was carried off by Mr. Harris. 

Then follows a series of answers which appeared to be efforts to prevent the 
development of the fact that the box was without a lock. 

At the bottom of page 445 he says he thought Mr. Ranis was a Democrat, but 
the committee must remember that many witnesses who supported Colonel Lowe 
testify that they thought both they and Colonel Lowe were Democrats. 

Richard H. Lowe swears, page 160, that be was a Democrat, and a supporter 
and admirer of Colonel Lowe.- and anxious to see him elected; and further he says 
of Colonel Lowe, page 166, "I think he is a .Jeffersonian Democrat," and on page 
J~ he Bay C<>lOilel Lowe claimed to be a Democrat of the old styl6-a .Jefferson
ian-Jacksonian Democrat. 

n. H. Lowe also swears page 137!: 
"I have heard Colonel Lowe declare that any one who said that he was a Repub· 

lican was a liar. • 
"Question. You have beard him frequently declare that, have you not 1 
"Answer. I have beard him declare that; how frequently I cannot remember." 
.A.nd on pages 166 to 172 of his depos}tion appear th~ mf:\'nifestoes of Colonel Lowe, 

which certainly show extreme opposition to the pnn01ples advocated by theRe-

PJ.~~if.nlo~~y~lso cxhibi!s Colonel Lowe's manifesto of Se tember 20, 1880, in 
which he appeals for support to Greenbackers, Democrats, an~ Independents, and 
does not even ask Republicans to vote for him. . . 

William C. Summers, a supporter of Lowe, a witness for Lowe, and an mspector 
of election, testifies, page 1353i, that he is a .Jackson Democrat, and Colonel Lowe 
claimeu to be a Democrat, and that h~ had read some speeches of Colonel Lowe, 
in which he claimed to be a Democrat, and heard his supporters talk so; and on 
page 1349! 0. H. P. Williams, a witness for Colonel Lowe, testified twice that Lowe 
in his speech abused the Republican party. . 

Mr. Milton also swearl'l, page 320, he was a Democrat. and yet he was a worker 
for and voted for Colonel Lowe. He also swears that Deputy Marshal Stockton 
was a Democrat, but he also voteu for Lowe, and he and two other Lowe men were 
appointed as United States marshals to control the election at Hunt.'s Store. 

Even llertzler tried to pass himself off as a su~porter of Wheeler in t-he hope it 
would help out his false testimony about Lanier s, and help to throw out that box. 

He swears, pa~e 184-!, in answer to the inquiry if he did not vote for Lowe: "No; 
I always vote the Democratic ticket." He afterward was compelleu to admit that 
he voted for Lowe, but said he always considered Lowe as a Democrat. 

This character of evidence, which runs throu~h the record, shows that Lowe's 
lawyers tried to make it appear that all the election officers who called themselves 
Democrats were supporters of Wheeler, when the fact was frequently the con
trary. 

Such evidence as this shows what was meant by their Democracy. 
There is not a particle of positive proof that Mr. llarris supported or voted for 

Wheeler. 
It must be borne in mind that this evidence of Mr. Reynolds was written down 

in short-hand by Mr. Buell, the friend of Colonel Lowe; yet even with this, Mr. 
Reynolds informs us of hia opinion of the character of the man who became the 
boi custodian. 

He says of him, bottom of page 445 : '' He might say he voted for one man, and 
then not do it." 

Mr. Reynolds also says, page 445!: 
" The general opinion was that he (Wheeler) was getting over the Democratic 

vote there." 
The question, and what Pl?-l'Ports to be an answer to the question, fouml on bot

tom of page 447, is easily explamed. Every lawyer who has examined witnesses 
knows that frequently when asked a question they repeat the question in an in· 
terrogative manner to be certain they understood the question correctly. 

This is particularly the case with reluctant witnesses who are trying to make 
the best show possible for the party in whose interest they are being examined. 
This was eminentl~ the case here. Mr. Reynolds repeateu the question verba
tim anu Mr. Lowes friend, the. stenographer, writes down Mr. Reynolds's ques
tio~. omitting the interrogation mark, and thus makes it appear that it was his 
answer. 

This could not be corrected, because no one but the stenographer could read 
the short-hand notes; and therefore no one but the stenogra_phor could knmvwith 
any certainty what was meant by his short-hand mar·ks. 

Mr. Simmons, a Republican and a Lowe man, and supervisor, anu witness for 
Colonel Lowe was more willing to admit that the box was carried off by one of the 
inspectors, and also says, page 453!, that the next day they sorted out the tickets 
into three piles: Repuolican tickets to themselves, Greenback tickets to them
sol>es, anu Hancock tickets to themselves. 

This certainly impaired Wheeler's chances to get the Garilcld tickets with his 
name on them counted for him. 

When Wheeler heard this he felt it so keenly that he sent in his sworn protest 
against the counting of said boxJ which is found on bottom of page 1062. 

Jiau the contestee known ef tne other irregularity would he not have included 
that in his prote~t 7 . . . . 

Simmons mentions, page 455!, three different elections where he states It as his 
opinion that Harris voted against the Democratic party: . 

On page 453! he stated tliat he saiu two or three times durmg the day that 
Wheeler was getting a larger vote than he did get and that he thouo-ht so too. 

X ow, Mr. Beemer swears positively, page 1128, thatllarriswas an independent 
voter; and Mr . .Jones swears, page 1087, that Mr. Harris was accustomed to vote 
split tickets. Also T. A, Tatham swears, page 1106, that .John ll. Harris, who 
acted .as inspector at Courtland boX No.2, claimed to be an Independent -coter. 

He also says that Harris supported Sam Houston and W. B. McDonald and 
Alex. llefl.in in opposition to the Democratic party, and it will be observed that 
this same Heflin swears, pa"'e 460, that he, too, was a Democrat, but admits that 
at the last election (namely,"':November 2, 1880,) he voted the Greenback ticket; he 
also admits he was elected sheriff on the Greenback ticket in August, 1880. (See 
pages 460!, 4G1t.) 

Now, this man Heflin, after giving testimony against Wheeler which shows fal
sity on its fac~ptries to bolster it up by trying to create an inference that he was 
a Democrat. ..1:1e was just as much a Democrat as men who supported him three 
months before when he ran as a Greenbacker for sheriff. Thi~ shows the object 
of Lowe's witnesses in calling~ the inspector a Democrat. They wished to create
an impression that the Courtland box was not manipulated to the detriment of 
Wheeler. 

Had Mr. Harris been put on the stand we cannot say what his evidence would 
have been. Mr. Reynolds says, "He might say be voted for one man and then 
not do it." Contestee could not have been expected to make Mr. Harris a wit-
ness. . 

The fact that the box was ~arried off in violation cf law impeached it, and it 
wal'l Mr. Lowe's duty to have shown that its integrity was maintained. Mr. 
Lowe's la~ers were fully informed in the commencement of the taking of testi~ 
mony in chief that the box was carried off and kept all night unlocked. If it had 
been possible for Mr. Lowe to have procured evidence to sustain the integrity of 
the box it seems to us he would certainly have done so. 

We rel'lpectfully submit that the evidence conclusively pro"l'"es that Courtland 
box No. 2was managed entirely by men who were at least not the friends and sup
porters of Wheeler. 

Some may have been Hancock men, but certainly the evidence does not show they 
were Wheeler men. 

'Vhen the ballots were partly counted out one of these men claimed they had 
made a mistake, and to correct this they put all the ballots in a rough box, and Mr. 
Harris carried the box: to his room, kept 1t all night, returned with it the next morn
ing, when, it appears from the evidence, the ballots were easily though illegally
counted in a very short period, when a report was made showing 419 Totes for Lowe 
and 111 votes for Wheeler. 

Mr. Lowe's friends admit that these inspectors worked from five o'clock, the 
time the polls closed, until two o'clock next morning, and during those nine hours: 
they claim they had counted less than 600 ballots. 

These men wish the committee to believe that they acted with proper rapidity, 
and yet failed to count out to ballots an hour, when it is evident that all these 
ballots could have been easily CO\illted out in two or, at most, three hours. 

Above and beyond this, Mr. Lowe's witness, Mr. Sinlmons, pa(7e 453, swears that 
after counting nine hours they discovered they had made a mistaile, and :Mr. Lowe's • 
other witness, Mr. Reynolds, swears, page 444, that after the nine hours they yet 

lal~~t ~~lhc\:~~~a~f~~~~J>:!~~~: .. c~~~~cted with this box 1 
These ballots could have been easil'y counted out in two or three hours, nnd by 

seven or eight o'clock a correct report could have been completed, and yet we find 
these men at two o'clock in the morning ha.d uone nothing but count a part of the 
ballots, and the only result of these nine hours' work was the discovery that they 
had made a mistake. 

The committee cannot see how it was possible these friends of Colonel Lowe 
discovered a mistake, when Mr. Reynolds says they lacked right smart of count
ing all the ballots. 

Does it not show that all this dallying of nine hours gave an opportunity to cor, 

ru:B~~s ~~~~~;:;~\~~ ib~~fake discovered was that Wheeler had more ballota 
than some one wished him to have, anu some one therefore found it necessary tG 
secretly fix up the box to meet the requirements of Mr. Lowe's managers 7 

They did not have Wade Blankenship or William Wallace there to examine the
wrists and sleeves of free Americans and compel them to vote for Mr. Lowe, and 
the evidence is conclusive that at least a hundred Democrats and at least a hun, 
dred R~publicans voted for Wheeler. · 

The Wheeler ballots were in the box and the difficulty of changing them with 
five or six people present was staring them in the face. 

'Ve respectfully submit that there b.as never been stronger evidence before 9on
gress assailing the inte!!lity of a box than we have ~represented. 
If Mr. Reynolds had teen a. friend of 'Vheeler, would he have gone voluntai'.ily-

43 miles to testify for Mr. Lowe! 'Vould he have resisted each effort to develop. 
these facts as hlS evidence shows he did 1 -(See page 444.) His anxiety was so. 
great that he sWOl'e, page 447!, that the votes were counted fail'ly. lle say~ 

11 I watched over it myself. 
"I saw it was done well. 
"I was in the house." 
And then he afterwards-admits this was not true, and he swears, top of page' 

448: 
"I was not absent but a few minutes during the counting in the daytime in the. 

last count." 
And top of page 445 he says: 
" Well, I was not there all the time, but I wn.s there nearly all the time," 
We could go on with this discussion, but the House will certainly admit that it 

requires notliing further to show that this box must be rejected. 
The eviuence that the ballots were tamper d with at this poll is very much. 

stronger than at ".A.rredonda poll," (case of Bisbee vs. Finley,) and we might add> 
that it is stronger than any other case before this committee. 

'£he violation of law by the inspectors is proven by Mr. Lo.we's. witnesses, and; 
most of the evidence is given by Republicans. 
It proves positively that there was palpable violation of the :taW'nnd flagrant 

fraud at this box. 
This fraud was distinctly charged in the answer to the notice of contest, and it 

was proved by the evidence of numerous witnesses, and not one word of the evi-. 
deuce is in any way controverted. 

Harris was not called as a witness. Where he took the bo:s: ; how he kept it;
whether any person had access to it other than himself ; whether h.e himself ex
amined it, or did anything with it or with the ballots in it during these hours that. 
it was away from its proper custody anu not subject to. proper supertision-as to 
all these things the evidence is a total blank, except as above alluded tb and here
after stated. The next morning Mr. Harris brought back what purported to be 
the box he took away with him, and the contt-nts of that bgx, whatever they were, 
were counted, but we contend that the proof shows that the, ballots. did not remain 
the same, because the testimony proves that at that poll the contestee received at 
least 200 votes, whereas there was only returned for him 111, thus showing that 
the count as made did not correspond with the ballots as cast. 'V e submi~1 there
fore, that this box must be rejected, and this will ded\lct from the contestant 419 
and from the contestee 111. Now, the box being rejected, as it certainly must 
be, then, according to all the rulings of the m!\iority of the committee m other
cases, and accordlilg to the plain law on this subject, the parties are remitted to. 
the proof of the ballots actually cast for them respectively, anu it being proved 
that the contestee received 200 votes at that poll, this number should be added to. 
his a~gre~ate vote. 

Betore concluding we feel it our duty to allude to the charapterof evidence which 
Mr. Lowe has presented to the Committee on Elections. 

Evidence by deposition is in derogatio}l of common law. It is only by virtue of· 
statute that such evidence can be used ih any judicial tribunalsL 
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The supreme court of Pennsylmnia, using the language which we find in every 
elementary work on evidence, said: · 

"The taking of testimony by deposition is at best but a very imperfect way of 
:!%~~-~.at the truth; every precaution should therefore be taken to guard against 

We approve of this expression, and think that endence taken with disregard of 
the statutory requirement should not be received. 

·we have alluded to this subject in referriu~r to the depositions tnken at Lanier's, 
but we think it requires a more special attention. 

The following are the provisions of the Revised Statutes of the United States 
material to the point now under consideration~ 

" SEc. 122. The officers shall cause the testimony of the witnesses, together with 
t he questions proposed by the parties or their agents, to be reduced to writing in 
his presence and in the presence of the parties or their agents, if attending, and 
to be duly attested by the witnesses respectively. 

"SEc. 127. All officers taking testimony to be used in a contested-election case, 
whether by deposition or othenvise, shall when the taking of the same is com· 
:elated and without unnecessary delay certify and carefully seal and immediately 
torward the same by mail addl:·essed to the Clerk of the House of Representative's 
o0f the United Statfls, ·washington. District of Columbia." 

The corresponding provisions of the judiciary act of 1789 are in the following 
words: 

".An~ every person deposing as aforesaid shall be carefully examined and can· 
-tioned and sworn or aflirmed to testify the whole truth, and shall sub!!!cribo the 
testimony by him or her given after the same shall be reduced to writing, which 
shall b e done only by the magistrate taking the deposition or by the deponent in 
his v.resence. .And the depositions so taken shall be retained b;r such magistrate 
until he deliver the same with his own hand into the court for which they are 
taken, or shall, together with a certificate of the reasons as aforesaid of their be· 
in~ taken, and of the notice, if any, given to the adverse party, be by him, the 
:Said· magistrate, sealed up and directed to such court and remain under his seal 
:nntil opened in court." 

The provision that the deposition must be reduced to writing in the presence of 
the officer is common to the contested-election law and the judiciary act of 1789. 
It is obvious, therefore, that decisions of the Federal courts on the provision of 

the judiciary act for the writing out of the deposition will be authorities in cases 
.:'t~~e~!raf~~~~~':t~f~~ ~f=~~~e under the corresponding pronsion of the 

In. Bell v8. ~orrison, 1 Peters, 351, .Judge Story, delivering the opinion of the 
court- • 

"Held, that nnder section 30 of the judiciary act a deposition is not admissible 
if it is not shown that the deposition was r educed to writing in presence of the 
magistrate." 

In Edmonson V8. Barrett, 2 Cranch C. C., 228, the plaintiff's attorney offered in 
• evidence on the trial the deposition of .John Marshall. of Charleston, South Car· 
olina, taken before the Ron . .Johu Drayton, district judge of the United Stn.tes. 
The certificate of the judge was in the following words: 
"DISTRICT OF SOUTH CAROLINA, 88: 

"On this 28th day of May, 1818, personally appeareth the under-named deponent, 
.John Marshall, of Charleston, merchant, before me the subscriber, .John Drayton, 
district judge of the district aforesaid, and being by me carefully examined, cau· 
tioned, and sworn in due form of law to testify the whole truth and nothing but 
the truth, relating to a certain civil cause, &c., &c., he maketh oath to the deposi· 
ti.on above written, and subscribes the same in my presence, the said deposition 
being first reduced to writing by the deponent." 

The attorney for the defentla.nt objected to the deJ?osition on the ground that 
the judge had not certified that it was reduced to wnting in his presence, as re
quired by section 30 of the judiciary act of 1879. 

The attorney for the plaintiff contended that it was to be presumed to have 
been so written because the law required it. 

But the court unanimously sustained the objection and rejected the deposition. 
In the case of Pettibone 118. Derringer, 4 Wash., 215, tried in the Circuit court 

of the United States for the third circuit at Philadelphia, in 1818, before .Justice 
'Vashington, of the Supreme Court of the United States, and District .Judge 
Peters, objection was made on the trial to the introduction of a deposition on tlie 
ground that the officer who took that deposition had not certified that it was re
duced to writing by the witness in his presence. The court sustained the objec· 
tion and held-

" That a deposition taken under the thirtieth section of the judiciary act cannot 
be used unless the judge certifies that it was reduced to writing either by himself 
or by the witness in his presence." 

In the case of Rayner vs. llaynes, Hempst. , 689, decided by the United States 
()ircuit court for the ninth circult, in 1854, aepositions offered by the attorneys for 
the defenaant were objected to on the ground that the magistrate failed to sta.te 
that the depositions were reduced to writing in hi..'l presence, and the objection 
was sustained by the coru·t. 

In the case of Cook V8 . .Burnlev, 11 Wall., 657, when the defendant's case was 
reached in the course of the trial, the defendants offered to read a deposition tnken 
under section 30 of the judiciary act. There was no certificate by the magistrate 
that he reduced the testimony to writing himself, or that it was done by the wit
ness in his presence. The deposition was excluded by the district court. The 
Supreme Court of the United States said: 

•· There is no certificate by the ma~trate that he reouced the testimony to W1it
ing himself, or that it was not done m his presence, which omission is fatal to the 
deposition." 

In Baylis vs. Cochrane, 2 .Johnson, {New York,) 416, Chief-Justice Kent, deliv· 
ering the opinion of the court, said: 

"The manner of executing the commission ought not to be left to inference, but 
should be plainly and explicitly stated. It would be an inconvenient precedent 
.and might lead to great abuse to establish the validity of such a loose aml 
informal system; m!l.tters which are essential to the due execution of the com· 
mission ought to be made to apvear under the signature of the commissioners. 
.Among these essential matters 18 the examination of the witness on oath by the 
commissioners, and the reducing of his examination to writing by them, or at 
their instance and under their care. We are accordingly of the oplnion that the 
jud~ent of the court below ought to be aflirmed." 

While the particular facts in this New York case differ from the fa.ots of the 
case now on trial, it is quite unnecessary to suggest the forcible application of the 
doctrine of that case to this. 

The case of Summers vs. McKim (12 S. & R., 404) is a very stron~ authority on 
the point now under consideration. There was at the time no law m rennsylva
nia requiring the de:eosition to be reduced to writing in the presence of the officer. 
There was no rule of court to that efl'ect. The only r egulation on the subject was 
a rule of court requiring the deposition to be taken before a justice. But Chief 
.Justice Tilghman, delivering the opinion of the court, said: 

" The third bill of exception contains two distinct points. The first point is on 
the ad..missibilit;r, of the deposition of George Leech; several exceptions were 
made to this eVIdence, but there was one which was decisive; and, as it involves 
a principle of great importance in practice, I am glad that an opportunity is 
offered to the court of settling it. This deposition was taken under a rule of 
court before a justice of the peace of Cleartlelrl. County, but it wn.s drawn UJl in 
the city of Lancaster from the mouth of the witness by 1Ur. Hopkins, counsel for 

t-he defendant, and then sent to Clearfield County and sworn to there. Now, al
thou~h the character of the counsel in the present instance puts h~ above all 
suspwion of unfair dealing, yet it would be a practice of most dangerous tendency 
if t1epositions so taken were to be admitted as evidence. The counsel of the 
party prodncino- the witness is the last person who should be Jlermittetl. to draw 
the deposition, because he will naturally be disposed to favor his client, and it is 
very easy for an artful man to make use of such expressions as may give a turn 
to the testimony very different from what the witness intended. 

"I know that depositions are sometimes taken in this manner by consent of 
parties; and when the counsel on both sides are present the danger is not so great; 
but in the present case there was no consent, nor was the counsel of the plamtiffs 
r,resent. The rule of court is that the deposition shall be taken before a justioo; 
1t ought, therefore, to be reduced to writing from the mouth of the witness in the 
presence of the justice~ ~bough it need not be drawn by him; and in case of dif· 
ference of opinion in taKing down the words of the witness, the justice should de
cide. In chancery, if the uounsel of one of the parties draws the deposition before 
the witness goes liefore the comruissionors, it will not be permitted to be read iu 
evidence. (1 How. Ch., 360.) This certainly is a good rule; the takin~ of testi· 
mony by deposition is, at best, bnt a v

1
ery imperfect way of arrinng at tho truth; 

every precaution should, therefore, be taken to guartl against abuses. It is very 
clear to me that tho mode in which the deposition of George Leech was tal~:en is 
subject to great abuse, ancl should be put uown at once. I am of opinion, there
fore, that was very properly r ejected." 

See also the following cases: United States vs. Smith, 4 Day, 121 · Railroad Co. 
v8. Drew, 3 'Voods C. Ct., 69~; Beale V8. Thompson, 8 Cranch, 70; Shankrilwr vs. 
Reading, 4 MeL. , ~40; Uniteu States vs. Price, 2 ·wash. C. Ct., 356; Hunt vs. Lar· 
pin, 21 ~owa., 484; Williams vs. Chadbourne, 6 Cal., 559; Stone vs- Stillwell, 23 
.Ark., 444. 

The proof in this case shows: 
:First. That 49 tl.epositious found on pagea 34 to 206, ::mel 302 to 452 of the recortl. 

in this case have no certificates at all, and the proof shows that they were not 
written out in the presence of the commissioner before whom it is claimed they 
weretaken. · 

Second. That exhibits were attached to some of these depositions which the 
witnesses did not see. 

Third. That exhibits were attached to depositions which were not correct copies 
of recortls which they pu111ort to represent. 

Fourth. That a transcr1pt from the probate judge of Morgan County was 
changed, and that mattex· was written upon said transcript after it reached the 
hands of Mr. Lowe or his agents or attorneys, and the matter written thereon was 
made the basis of an ar!!UJUent in contestant's brief. • 

Fift.h. That a false e::iliibit was filed with the record and printed in the recoru 
following the deposition of Lowe Davis, which false exhibit was made the basis of 
an argument in contestant's brief . 

Sixth. That the affidavits attached to the motion to suppress show that the cer· 
tificate attached to the deposition of 1llr. Lowe was not written out and attached 
to said deposition until several days after the dato it purports to have been so writ-
ten out and attached. · 

Seventh. That the so-called deposition of William Wallace, James Jones, .John 
Kibble, .Alexander .Jamar, and 50 other witnesses were nev"r legally signed . 

Eighth. That the one hundred anti. ten so-called deposit.ions found on pages 1264 
to 1340 of the record are without any certificate whatever, and there is nothing in 
the record to show that any of the witnesses were sworn, or that any of the evi
dence was written down in the presence of any commissioner. 

Ninth. That the so-called depositions taken before E . P . Shackleford are not 
certified under his seal as required by law. 

Tenth. That one hnndrod and seventy-one so-called depositions wlticb it is 
cl'l.imed were taken before R. W. Figg, esq., were not certified and sealed and for· 
warded by mail addressed to the Clerk of the House of Representatives. 

The record shows that said so-called depositions reach eel the Clerk of the House 
of Uepresentatives through a corporation called an express company. It shows 
they were in a box which was not sealed in any way whatever. 

It also shows that many of Raid depositions remained out of the hands of the 
commissioner before whom it is claimed they were takeu from two to three months 
before being RO illegally transmitted to Congress. 

Eleventh. The record also shows that depositions which were taken before .A.. 
'V. Brooks, found on pages 331 to 338, were not taken at a time which the law al
lowed sa.iu depositions to be taken, and it further shows that, contrary t.o law, they 
were transmitted to the Clerk of the House of Representatives by a corporation 
called an ex~ress company, and not by mail as required by law. 

Twelfth. The record shows that fifty witnesses, examined before .A. • .J. Bentley, 
at Merid.i..'l.nville, were examined without giving contes tee notice, as required by 
law. 

That Mr. Lowe's attorneys gave contestee notice they '~oultl t..'l.ke said evidence 
at or near Pleasant Hill, and upon said notice they proceeded to anu did take said 
evidence at Meridianville, six miles from Pleasant HilL 

That when the place oftaking evidence was finally discovered by Mr. Wheeler's 
attorney, the commissioner refused to allow him to cross-examine some thirty 
witnesses who were exa.minecl after his arrival; anti. it further shows that Lowe 
Davis, the attorney for Mr. Lowe, wrote down the evidence. ancl iu some cases 
wrote it down to convey a different a.nd contrary meaning from that given by the 
witnesses, and the x·ecord shows that this ille~ally taken evidence was not certi· 
fled as required by la.w, and that it was not transmitted to Congress as required 
by law. 

The record also shows, after Mr. Wheeler had facilitated Mr. Lowe's attorneys 
in taking evidence by acknowledging service to their notices to take testimony, 
these same attorneys used most extraordinary and unwarranted means to embar
rass and delay Mr. 'Vheeler in his efforts to take testimony, and that by such 
means they in some instances stopped the contestee in his efforts to take tcsti· 
mony. 

Mr. Wheeler made and illed proper and seasonable motion to suppress these 
depositions, supporting by affidavits such allegations as were not apparent on the 
record. 

We think the forty-nine depositions which purport to have been taken nt llnnts· 
ville before R. W . Figg, esq., and the one hundred and ten which pnrportto have 
been taken before him at Lanier's, and the thirty which purport to have been taken 
before .A. . .J. Bentley, at Meridianville, should be suppresseu and not considered in 
this case. · 

COXCDUSIOY. 

We now make the following summaries of the legal votes to which the contest
ant and contestee are respectively entitled under the law and the evidence. 

With regard to the illegal ballots counted for Mr. Lowe we find that 1, '294 are 
proven by the inspectors or officers of election at the thirty-two precincts where 
they were cast, which are fully cited in a table which is found on page 54 of ~his 

re~hr:~e witnesses were under the laws of .Alabama the custodians of these bal
lots, and in most cases they corroborate their recollections by counting the bal· 
lots in the presence of the commissioner, and they then tD.ke one or more of the 
·ballots from the box and put them in evidence by attaching them to their depo· 
sitions. • 

There is some proof that in addition to the 1,294 illegal ballots there were also 
counted for Mr. Lowe as many as 1, 734 illegal Weaver and Lowe ballots, but as the 
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proof rej:!arding these latter ballots is not as satisfactory as that regarding the for
mer, we concluue to only consider the 1,294 proven by primary evidence. 

KL~LOCK BOX. 

The proof on this box is so positive and uncontradicted that we uo not think the 
llouse will hesitate to dednct 16 votes from Mr. Lowe. 

lTh""REGISTERED VOTERS. 

.An examination of the record shows that over 3,000 person's names are founu upon 
the poll lists in twenty-nine did"erent precincts, which names are not founu in the 
re¢stration lists. 

\Ve also present a table, marked No.2, by which we refer the llouse to direct 
and specific proof showing that 1,027 unregistered voters voted for .Mr. Lowe. 

Mr. Lowe was unable to and failed to prove that a single unregistered voter 
voteu for Mr. \Vhceler. 

Table No. 2 gives pa~;es in the record where the evhlence is found, and also the 
name of at least one w1tness whose testimony is relied upon. 

It i:'l al11o sho 'vn by table No. 1 that at the twenty-nine polling places mentioned 
in 11aiu tnhlo 2,09H illegal unrcgister·eu persons voted. 

But to do the contestant. no inju~tice, we deduct 298 from the 2,608 nnregi!ltered 
voters, leaYiug 2,400 persons who voted at these twenty-nine precincts, and who 
were not registered. 

.At these twenty-nine polls Lowe had returned for him 5,630, and Wbeeler had 
returned fot· him 2,6\!!:i votes. 

Now, in tho allsence of proof for whom these illegal votes were cast the law says 
that one of threo rules must be adopted: 

1st. Either tlelluct all from lilln who bad a majority at each poll. 
2ll. Or. n~ject the poll. 
3d. Or ueduct the illegal votes pro rata. 
The tirst rule would deduct 2,400 from tl1e vote of William M. Lowe. 
The seconcl rule woulu ueduct 5,6:.10 from the vote of \Villiam M. Lowo anu 2,6~5 

from the vote of Joseph Wl1eeler, leaving 3,005 as the balance or total reduction 
of tbe vote of William M. Lowe. 

By the third or pro rata rule there would be deducted from the vote of William 
M. Lowe 1,64~. ancl from the vote of Joseph Wheeler 758, leaving the balance or 
net amount to uo deuuctecl from the vote of William M. Lowe at 884, which is the 
l east possible llouuctiou which can be made from the Yote of William M. Lowe 
under either of thc~e tlu·ee rule~. 

To show that the pro rata rule does Mr. Lowe more than justice, we cito tho 
llouse to talllo No.2, which shows that 1,027 unregistereu persons vote~! for him; 
and 541 of the per~ons iuclulleu in tahle 2 are the same as those included in tal>lo 
No. I. 

For instance, at Courtland box No.2 it is prove«;l that 189 unregistered ~arsons 
voted for William M . Lowe, and on the pro rata rille ho is only cbar~ell w1th 111; 
therefore we are outitlod to auu 7t! bad votes to tlie 994 (changed to 884) bad votes 
in table Yo. 1. 

By adopti11g the saruo plan with regard to other boxes, we make out table 
No.3. 

Table No.3. 
Number of unregist ered persons which are included in table No.2, and who are 

proYen to have votcu for William M. Lowe, and who are not included ·in the 994 
(changed to 884) persons referred to in table No.1: 

Precinct: 
:Brick ville ____ -- - _-- - - ---- - - -- --- - -- -.--- - . - --- -.- -. - -- . - ________ - ____ . ________ . 18 
Courtland, No.2.--- __ - -- -_- __ - .. ------·--·----·-·-···· ........ . . ... ------ ____ __ 78 
\ Vbitesbur"h . . _ .. __ .. ___ - · -- ·------ ----·--- .. ----- -- --· - ·-- - --------.----- . _ -- 31 
Meridianville, :No.2.--.-------------·------------·----·---·------·--· .• . _--· __ . 18 
Carpenter's __ ---- _------------------.-------- .• -.---. - --- --- - -- _- __ - - ___ -. _. ___ - 3 
R eu Bank __ - -· - - - --- - - - ------ -.. -.- ------ -- -- --- -- -. _ .. .. - - - -. ___ - _ _ _ _ _ _ _ _ _ 4 

~~¥&~Wg~·E_:.:.:;:::·:._:;~::~E}//:::::t<:~::::::::<~:~:-:) )/: :~ .. -~ -~ ~ il 
Moulton. __ ·-- -- -- ---------.-----·---··--_--· . ... __ . ------·- .•........ · - __ .. ___ 16 
A then~ . --.-------·-- ·-· --···-·--· .- -·--··--···--·----··---··--·-·------.-- .. --. 16 
Centre Star ------ -- ----- -- -------- -.----- .• -.- ..•. -.--- _-.- ... __ . __ . ___ . __ . ____ 12 

gi;~~ill~.~---_-_-_-_-_·_-_-_-_-_-_·_ :-_-_-_ ::: -_-_-_:----------~·.-.·.-.::: ::::~::::: ::::::::::::::::: :::: i~ 
Meridianville, No. 1.- ------- . . -_ .---- ------ -------·--- __ .. _-·- ____ . _- - - -- ______ 89 
liampton's .. .. _- ------------ ·····------- ------ --·- -- ·---·- - ----- _ ------ - __ __ _ _ _ G 
Mooresville._----- - - __ --- -- _---·--·----- ... ----_·--- __ . . . __ . ___ --_--- __ -- __ -- __ . 17 

~1oo~~~~:g:::::::: : _- _- _-:: _-:: ::: ~ _- _- _- _-: _-: _- _-::::: _- _-::: _-: _- ~ _- _- _-: _- _- _- _- _-: _-: _- _- _-:::: _- _-:::: 3g 
South :Florence.--------------.-----.--- .. -----.--.----.-------_--______________ 4 

486 

T ablo No.2 includes several boxes which are not included in table No.1, and we 
finu that 4t!O unregistered men who are not incluucu in tab le No.1 voted for Mr. 
Lowe. 

Now, aduing these 486 votes in table No.3 to the 884 obtained by the pro rata 
rule (~<eo table No.1) we fiud that the total numller of unregi~tered votes which 
must bo deducted from the vote of ' Villiam M. Lowe amounts to 1,370. -

\ Ve ilierefore conclude that accorUing to the proof in this case. there should be 
cletlnctell from tlte vote of William M. Lowe !~37U illegal uuregi~tereu votes. 

.As we bave concludetl that Courtland l.Jox .1'40. 2 should not ue counted, and as 
189 of tbeso unre;..d~tereu votes wer"' cast at that box, we must deduct these 189 
illt>p;al votes from the 1,370, leaving 1,181 unregistered votes exclusive of Court
land l.Jox No. 2. 

nut to be still further certain and do the contestant full justice, we make a fur
ther arllitrary r eduction of 81 votes, and we U.ecide to deuuct 1,100 illegal unl·egis
tered Yotes from the vote of William M. Lowe. 

NON-RESIDE:STS. 

The proof shows that 81 non-residents of the State of .Alabama voted for Mr. 
Lowe, and we think they should lte deducted from the vote of William M. Lowe. 

It is claimeu by Mr. Lowe tltat the 9 votes which the inspectors at Lanier's U.e
du..:tell from .l\lr. Wheeler and the :! votes which they deducted from him were 
not corrected l.Jy the county otlicers. This would make a difl"erence of 7 votes 
against .Mr. 'Vlteelei". 

The proof with rc~ard to this matter is tainted by the fraudulent exhibit 
which appears followrnp; the deposition of Lowe Davis. 
It is al~o claimed by .Mr. Lowe that Flint precinct was not counted in the re

turns of Morgan County, and that this precrnct g;ave him 17 ma._iority; but the 
proof reganliug thhl matter is contra.Uictory, and 1s tainted by a forgery, which 
the afihlavit of the probate juuge ahows was indorsed upon it after it went in the 
bands of Mr. Lowe or his attorneys . 
If both thPse were allowed it would make a difference of 24 Yotes in favor of 

M.r. Lowe. 
MINORS. 

The proof shows that 16 minors voted for Yr. Lowe, a.nd we thiDk that number 
&honld be deducted from his vote. 

XIII-281 

Stnnl.AllYXO.l. 
Votes returned for Mr. Wheeler. ________ ---. __ .·- -_--· __ .. _. __ _ . __ . . ---_ _ 12,808 
Votes rctnrned for Mr. Lowe .. . --·----- --- .-- --- ----- .. - ... - .. --. 12, 76!:i 
From which deduct Yotes cast for .Mr. Lowe by persons who 

were not regislered . ___ -. ___ . __ -- _-.---.- ... -.- ---.---- .. - 1, 100 
Doduct illegal l.Jallots proveu to have b een cast and counted 

for :Mr. Lowe .. ____ . _ ... _____ .. __________ . __ .. . _ .. _ - .. _ . . . 1, 204 
Deduct non-resiuents proven te have Yotecl for :!'.fr. Lowe . .. 7U 
D educt miuors proven to hav-e voted for Mr. Lowo.-- .. _- .. 10 
Deduct Kin lock box, illegall .v return en for Mr. Lowe . . _.___ 16 
D educt Courtland box No. 2 (Lowe's majority)---_.-_ . .. -- . 308 

2, 708 

Mr. Lowe's l egal vote.-----. · -·-·-------·_ ... _-··----- - -------- ---· 9, 967 9, 9<17 

Mr. Wheolor's ma,jority ______ . _____ --- - .- ~-- _- _- .. __ .. --.-------.- _--- __ -- 2, 841 

SL"X)JARY N"o. 2. 

Votes rctm-netl for ~Ir. Wheeler. ____ _ ------ .. _ .... _._. __ .. __ .--- --- .----- 12,808 
Votes retume1l for ~fr. Lowe . .... _· -·- .. . --··-----·---------- - ___ 1~. 765 
)from which uoduct votes of unregiatered penwns by the 

:McCrary or Jlro rata rule . __ . _____ - ... --- _- ___ - . __ .. _ .... _. 884 
Deduct illogalllallots proYeu to have ueen cast aml counted 

for Mr. Lowe._.··--- --- -----·.-.·--- .. -·----._-···-- .. -·_ 1, ~!J4 
D educt non-residents proven to havo Yotetl for Mr. Lowe . _ 70 
Deduct Ininors proven to have voted for Mr. Lowe . __ .. _ .. _ 10 
Detluct Kinlock box, illegally retm·neu for lli. Lowe. _____ . 16 
Deduct Comtlanu box No.2 (Lowe's majorit-y) . ____ _ . _ _ _ _ _ _ 308 

2, 582 

Mr. Lowe's le~al vote. ___ . . __ ._ .. ____ . __ ___ . _. __ ____ ___ .. ____ . __ -- 10, 183 10, 183 

Mr. Wheel er 's mfljority ·--- __ . . _. __ . -- __ .. -- .. _. _. ___ . _ ---- .. _- .. __ -- .. - -- 2, 625 

N uw, if we ueduct 7 Yotes from :llr. \Vhet1ler at Lanierfl ancl r11ld 17 votes to Mr. 
Lowe at .Flint. it "vill mako a ditferenl"e in :!'.Ir. Lowe's fa>or of but U Yotei'!; and 
if wo shoulu give him all he asks, counting for him tbe !)~5 vot.C:3 which be claims 
were r ejecteu, auu tho Yotes he claim:'! to haYe proven at Meriilia.n,·illo and Lan
ier·s, Mr. 'Vheelcr's majority would s till bo nearly 2,000. 
It seems to us tlt Pre is no question but. Utat uuucr the rul<1 allopt11d by the ma

jority of this committee they Rhonld conut for Mr. Wheeler the ~00 votes which 
the proof po~itively sbom~ were uast for him at Comtlautll.Jox No. 2. 

This woulrlmake Mr. \Yl1 eelor's majorit.'i" 200 ~rcater than sho·wn by the tables. 
\ Ve therefore recommend the a1loption of the followllig resolnUons: 
Resolved, That .Tot;eph \Vhoeler 1s ent.itleu to a Reat in this llouse as a Repre

sentative in the Forty-seventh Congress from the eighth Congressional ilistrict of 
.Alabama. 

Resolved, That William M . J,owe is not entitlorl to a seat in this HouRe aR a Tiep
reRen1ative in the Forty-seventh Congress from the eighth Congres~ional dhitrict 
of .Alabama . 

[During the reading of the report, 
~ir. ATHERTON said : I ucsire to suggest that I h:tve 11ot asked 

that this r eport be reau as u. mere matter of form. 1 "'ant it reauso 
that the House may have the beneti t of a report prepared by ruy col
league on the committee, the gentleman from Pennsylvania, [Mr. 
BELTZHOOVER.] I ask the Clerk to reau it lontl enongh to be heard, 
anu 1 ask gentlemen on the other side, and on this siue, to give it 
their attention . 

lt having been asserted, as I understand, that the charge that t.he 
ballots complained of hy tho contestee hau been preparc1l iu snch a 
way as to be read aR pluinly from tho back as from the front is not 
true in point of fact, for the purpoHe of showing t,hat thn report iR 
correct in that particular I bave had brought bere the original evi
dence filed in tbe case, containing some of the hallot:i which were 
vote<!. I bave tlleru hero for tlle pnrpose of sllowiug tllat tlley were 
sul>stn.ntiall y as plainly rea<l from the back as from tho front. 

Now, any one here can come forwanl ancl cxnmine these lmllots if 
he chooses. There arc now on the other s ide, uy actnnJ count ,,-hich 
I requested n, page to make, twenty-six members of the Republi can 
party, antl about three of them arc paying attention to :L case they 
arc to vote upon. Now I ask any one of thoHe tllroe to come forward 
anu see what they are to vote upon as judges. They have uot read 
the reports; they were not r eceived until ye~:~tcrtlay. I charge tbat 
not a. half tlozen men on that side of the House h:wc ever read this 
report or auy of the evidence in t.his case. 

.Mr. HO USE. Tl1at makes no ui:ffereuce. 
Tlte Clerk procecuecl witll t.he reauing of the report as a1Jove.] 
Mr. A'rHEH.TON. I regret that the rea.uiug of t.bis valnab1e re-

port, to whicl1 the miuorjty of tile committee at all event~:~ bave given 
so much patient inclwstr.v auu consideration, shoultl not h:l \'e ueen 
listened to or consi<lere<l uy rucmuers on the otber siue of t.be House. 
I regret tbn.t gentlemen upon the ~tb er siue having u. uuty dt1vulving 
upon them bu.ve ma<le no effort e1thor to read the report ]H'P-parP.u 
by the majority of the committee or even to h ear tbe rt'adiug of tho 
report prepareu wit.h so much care and uttentiou hy the minority of 
the comlllittec. I regret that tuey lmve not cn<leavorc'l to obt.a.iu 
correct information, 1:10 that if they vote again t the ~itting mernber 
they shall lind that the prima facie ca ·e of the sitting ruemucr IL.atle 
by bis credentials ha.s been overcome. 

It has been chargell that the iu<liffcronce of the Republicans in 
this case resu lts from n. p ecnliar state of facts; that tbero is an un
derstanding ancl agreement uetwceu certain gP-ntlemeu npou tho 
other ~:~itle allCl the Republican party tbat each will aHsist the other, 
and it is not therefore necessary to exa.ruine--

l\1r. JONES, of Texas. Will tile gentleman yioltl-
Mr. ATHEHTON. I do not. 
Ur. JONES, of Texas. I wa nt to know if you make thu.t charge. 
Mr. ATHERTON. I say it has been made. 
Mz-, JONES, of Texas, And I prouounGe it to be false. 



4482 CONGRESSIONAL RECORD-HOUSE. JUNE 2, 

The SPEAKER pro tempore, (Mr. DnrGLEY.) The gentlemanfrom 
Ohio is entitled to the floor. 

. Mr. ATHERTON. Very well; I can assure yon that the Repub
lican paper of this city publit>hed this morning substantially charges 
it; and it is to that I desire to call the attention of the House. I 
say it was char~ed, and I also ~:>ay that. the Republican party in this 
Honse has acte<l as though it did 110t desire to be inforrned, but was 
willing to vote without any information upon this question. I make 
that charge. 

Mr. JONES, of Texas. I understood you to charge--
)fr. ATHERTON. I say it has been charged, and I produce the 

proof, what.ever it is, the Republican organ in this city. 
Mr. JO.NBS, of Texas. I understood you in this way--
The SPEAKER, p1·o tempore. Does the gentleman from Ohio yield T 
Mr. ATHERTON. I do not. 
:Mr. JONES, of Texas. I understoodyoutochargethattheGreen

backers and Republicans had made a bargain. 
:Mr. ATHERTON. I do not yield., and. whatever the gentleman 

says when I uo not yielu to him I trust will not be taken out of my 
time. 

. :Mr. JO}.TBS, of 'l'exas. Very well. 
Mr. ATHEH.TON. I say that the charge has been made. The 

charge being made, we corne to the consiueration of this case anu 
nobotly ou that sido gives any attention to it. The reports were not 
brought. into the House so that anybody could have them to read, 
and the record is so immense that nobouy will read it. And now 
when we come to tho time that a ti.nal vote is to be taken, and the 
ax of decapitation is to fall upon the neck of amemher of this Hom~e, 
nobody on that ~:>id.e of the House gives any attention to tho report 
which ha.s been reau, so as to ascertain whether tho facts justify their 
proposed action against the member or not. This morning's Repub
lican of thi · city ~:~ays : 

Another ca~e taken up. BiRbee is in ancl Finley out. And now Lowe is to have 
the ~:~eat wTong fu.lly hell! by Wlleeler. The Greeubackers ancl the Liberals have 
been teaclfast aml t11.1e clwing the pending parliarueutary struggle. Now Uepull· 
licans are upon their honor to see justice doue Mr. Lowe. 

Mr. HAZELTON. Only jut>tice. 
)ir. CONVERSE. What paper is that f 
Mr. ATHEHTON. It is the Republican of this city. "'rhe Repub

lican!:! aro upon their honor" to vote for Mr. Lowe. 
:Mr. HAZELTON. "To seo justice done;" that is what it said. 
l\Ir. ATHERTON. We will see what justice in tile Republican 

rank!:! means pretty soon. \Vo llavo seen twenty-six members in the 
House during the reading of the minority report. \Yheu the time 
comes to vote upon the case wo will see one .hlllldred and. .fifty mem
bers come in here and record their votes to deprive the sitting mem
ber of the ~:>oat which he rightfully holds. 

~ir. HOHR. Mr. Bpeaker, I yield five minutes to the gentleman 
from Texas, [Mr. J OXES.] 

Mr. JONES, of Texas. .Mr. Speaker, I shall occupy but a moment. 
I wish to say that the charge mad.o through the Democratic press, 
and to which I understood the gentleman from Ohio [1\fr. ATIIER
TON] to be alltLdiug a Little while ago, that the Greenbackera and 
Republicaus have u.uy bargain or ''trade" or any understanding, 
implied. or express, in reference to these electiou cases, is wholly 
without foundation. I waut to srate flll'ther that I did. not know 
myBdf until tho roll-call last night how my Greenback associates or 
colleagues would vote. We have no understanding about this mat
ter ; we never have hau a conference about it. Every Greenbacker 
in this House votes upon his own judgment and his own conscience. 
I will say now in behalf of that party, if I may speak for it-at least 
I rnay speak fur myself-that such a thing as a bargain or uuder
stand.ing has never been intimated, and there is not a Greenbacker 
on this tloor <:u.pable of entertaining such a proposition. 

Mr. ATHERTON. I was engaged when the gentleman from Texas 
began his remarks. Did he sa.y that this charge was made hy a 
Democratic paper f 

Mr. J ONE::;, of Texas. I understood that was the charge you were 
allndiug to a. while ago. 

Mr . .ATHERTON. 1 merely want to ask the gentleman whether 
he rcgard.s this paper from which I read, called. the National Repuh
lic:m, as a Democratic paper. 

Mr. JONES, of Texas. No; I had nothlnrr to do with that, and 
ilid not allude to it. I stated what had been <ili.arged. I underBtood 
it to have heen charged by the Dernocratic Jlress; anti I understood 
you tliis ruorning in suhstance to father it. That is what I meant. 

Mr. ATHERTON. I mean to say-and this is all I have to say on 
the suhject-that if any injustice has hf)en tlone to t.he Greenbackers 
of thl:::~ House by thit> paper it it> done by the Republicans themselves, 
who make this charge in snustance at> I read it. 

Mr. THO.MPSON, of Iowa. Is that article evidence of any thing 
except an individual expression of opinion f 

Mr. ATHERTON. It is jnst the kind of evidence on which you 
act in tltese case~:>. 

Mr. HORR. Mr. Speaker, if I would permit myself, in an election 
case, to be governed. by my feelings, my decision would he in the 
beginning against the contcBtant in tllis case. f sat here with him 
through the last Cong-ress, and well remember that he almost in
variably cast his votoo with the gontlomen on the ot4er side of tho 

Chamber; that, as a rule on party questions, he went with tho 
Democrats. 

A ME:\IBER on the Democratic side. \Vo never heard of it .. 
Mr. HORR. It is nonn the less trne; aud the REcono will show 

it. He is also a professed National, au<l therefore ho adds to tho 
sins of t.he Bourbon the nousenAo of the Greenbacker. [Lnn·•.hter.] 

~lr. BUCKNER. Will yon allow me to ask you a qne::>tion 1 
Mr. HORR. You ruay ask me ten if yon wi~;lJ. 
~lr. BUCKNER. Do you not know that Colonel Lo\\O is in a 

transition Atate, going over to your party f 
1.1r. HORR. I know nothing of tho kind; but, if it be true, let us 

rejoice at his increasing cha.nccs of getting to Heaven. I har<lly 
know what. the gent.leman from Missouri means by transition state, 
but enough can be gathered from hit> statement to Bhow ns that the 
Colonel's face is turned toward the light. [Langhter.] 

During my suort political and public life I have never to my 
knowledge missed a chance of hitting a Grcenhackcr over the head 
whenever I could get at one, nor have I eyer been accmmd of omit
ting an opport.uuiLy of that kind; and for this reason: I do notkuow 
a single theory which the Grcenhackers believe that I believe . 
Their entire fabric seems to me to he fonnded npon error. 

The notion t.hat yon can by statutory law create something out of 
nothing is to me simply absurd. Believing this as I do, it has always 
seemed to me to he my duty, on all occasionH, to do what I coul<l to 
len.ve as few Greenuaclwrs in this world as is pot:~s ihlo. Consequently, 
if I were to he governed by this feeling whichApr.ings np in my breast 
nnhiddcn, I shoul<l vote against seating Mr. Lo,ve. But havinrr ex
amined the case wHh some cn.rc, and being convinced of this fact, 
that Lowe was actually elected, that he received a majority of tho 
votes cast in the eighth CongrcHAional district of Alabama, the mo
ment that is proven, then it makes no difference abont his politics, 
\\hether he is a Greenhaoker or not. I am compelled uy my scnso 
of duty to cast my vote in favor of ~:>eating him. 

It is no more than fair to myself to say that I do not profess to 
hring to the investign.tion of this case any powers as a technical 
lawyer. I have been a momuer of this body t.hrough only ono Con
greRs exclusive of tho present session; hut I have in that brief period 
come to distrust thoroughly two claHses of men; first, that class of 
lawyers who prefer legal quibbles to logic, who try cases on tcohni- ' 
calitics instead of facts; second, that class. of statesmen who think 
that parli:nncntary law anit parliawentn.ry (}nibhles aro all there iti 
ofsta.tcsmanship. Duringtholongcontestwhich wehavchadherctho 
past two weeks, and w hi1:h is gomg on now, there ha vo been wonder
ful exhibitions of both these classes of men. Let us take a glance at 
this work. First, the parliamentarians. I want yon to go back 
with me for two weeks, and sco if wo can get at the tremendous 
intellectual power necessary to run a filibustering arrangement. 
[Laughter.] 

I am sorry the gentleman from Pennsylvania, lMr. RA:NDALL,] our 
old Speaker, is not in his scat, hocanHe necessarily in this connection 
I must compliment him somewhat for tho immense ability ho bas 
shown in the recent contest. If I recollect n.right on no occaHion and 
during no day of that long fight has his intellect ever failed him. 
[Laught~:~r.] He has on every occasion been able to rise to his feet 
and with all that force and energy so universal in his e1l"orts to say, 
-'Mr. Speaker, I move tho Houso do now adjourn." [Laughter.] 
He may. bo with propriety styled the Napoleon of this great battle 
of the giants. 

Immecliately after him comes my friend from Kentucky, [l\!r. 
llLACK.llUR:N,] and I am sorry he is not in his seat, becauBe I am 
compelled to name tho great work dono by him in this connection. 
He at once hy a truly wonclcrful intellectual process moves an 
amendment to that motion to ad.jouru. He says, "I move that when 
the House adjourns to-day it adjourn to meet on Wednestlay next." 
[I ... aughtcr.] And he docs it in that sweet wa,y of his, and n·o man 
can judge of that unless he has hcanl the heautiful sentences and 
the cadences so full of harmony with which he always addresses 
the House. It is like the murmuring of a rivulet. [Laughter and 
applause.] Now, there is nothing in nature which gives the impres
sion of strength to a person so much as a feeling that there is in 
him-[ hero 1.-ir. BLACKBUR:N entered and took his scat]-! am glad
[great laughter.] 

Mr. BLACKBURN. Glad of what Y 
Mr. HORR. Glad the gentleman is now in his scat, because I was 

referring to him. [Laughter.] 
l\!r. BLACKBURN. I have this instant come in. 
Mr. HORR. I stated my regrets in the start that you were not 

here, but I will go hack. [L~mghtcr.] I have been <lescribiug tho 
wond.erful parliamentary etrort-s of the past few dayB, and have called 
attention to the great ability of tho gentleman from Ponnsylvn.nia, 
[Mr. RAXDALL,] who has ~:>o successfully moved that tho HonBe tlo 
now adjourn, which exhibition of parliamentary lmowledge and 
great skill as a leader ha(l led me to call him the Napolc~u of the 
wonderful exhihitiun~:> of ~:>tate~:>m<tnHhip we have hcen htLvmg here 
for the past ten day B. I ha<l also called tho attent.ion of tho Honse to 
the intellectual powers of tho gentleman from Kentucky, which mt
alJled him to atld to that wonderful motion an ameudrnent that when 
the House adjourns it adjourn to meet ou Wednesday next. Yon 
&~ee that amendment is what among parliamonta.ry Atatosmen wnu.ltl 
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be called" complicv,ted." [Laughter.] To be able not only to move 
that the House adjourn, but to add to it the brilliant thought that 
that adjournment bo to a day fixed, definite-say Wednesday-that, 
you see, is really wonderful! [Laughter and applause.] 

I bad stated that he made this amendment in the beautiful language 
which ever flows from his lips, and with those wonderful unrlulatious 
that never forsake him when addressing this House, [laught,er and 
applause, 1 and l was just saying when sou came iu that tllere is 
nothing in nature which gives a man such a souse of power as thA 
feeling that, way behind the splendid thing he is then doing, there 
is an immense reserve force. lLaughter and applause.] So it is 
with my ii'iond from Kentucky. No matter what he t.alks about, I al
ways have that feeling, that although his sentences :tnd phrasesrP.mind 
one of the singing, rippling music of the woodland rivulet, and that 
while tho flow is free, rapid, and even copious, still there is always 
coupled with that a feeling that if he should once rai!:!e the flood
gates of his vocabulary wo should have upon us the rm~hino-, roaring 
torrents of Niagara.. [Laughter and applau~:>e.] I will call him tho 
l\1ar!:!hal Ney of this great contest. [Laughter.] 

Then follows my friend from \Vest Virginia, [.Mr. KE~~A,] whom 
I am sorry not to sco in his seat. He has the bloom of youth on his 
brow and usually a look that painters always like to cat~Jh when at
tempting to paint tllo distinguished saints of the past. [Laughter aud 
applause.] Though I am forced to admit that for two or three days 
past there lias boen a sad, serious, sort of mournful look on his coun
tenance. [Laughter.] fie comes in and adds another complication 
to this immeuse parliamentary struggle; he moves an amendment to 
the amendment of the gentleman from Kentucky, that when the 
Honse adjourns it aujourn to meet on Tuesday next, or some other 
day, always differing, and that is where the grea.t exhibition of 
mental power comes in, [laughter,] always differing from the duy 
fixed by tho gentlema.n from Kentucky. [Laughter and applau~e.] 
There we have tho three astounding propositions before us. 'l.'heu 
comes the call of the yeas and nays, the vote by tellers, the call of 
the House; and so the day ends and no business has been possiLle. I 
am not amoohanic. Indeed from my boyhood up I could never take 
a jackknife and a. st.ick and whittle the latter into the shape of any
thing that looked like any other thing that anybody else had ever 
made. [La.nghter.] 

Yet, sir, with all my lack of mechanical skill, I will take a con
tract to take an old-fashioned rat-trap, anu, putting into it one 
extra spring, then I will so adjust it that when it iR properly set it 
will furnish all the mental activity and intellectual acumen neces
sary to run a regular filibusterin9 operation for three straight weekH, 
and never miss t~ single note. LLanghter and applause.] I will 
agree that it shall possess all tho keenness of perception and all that 
''rising t,o great occasions" which have so distinguished tho move
ments of tlle obstructionists here for the past ten days. [Laughter.] 
l\1y rat-trap, I say, shall du it all. 

But what next7 We finally got through with the motions to ad
journ. I am somehow unfortunate to-day in the abseuce of my 
frienus, siuce the gentleman from Illinois [Mr. SPRINGER] iR not in 
bisseat. [Herel\fr. SPRINGERentered the House.] [Langhter.] Well, 
after we all snppoRcd the fight was over, he tos~:~es his glove into t,be 
arena and with fixed lance comes dashing down the aisle to enter 
the lists. I IJrnshed up my French history a little as I ~:mt here anu 
wondered to whom I could compare him. I have my friend from 
PennsylYania [Mr. RA~DALL] as the Napoleon of this wonderful 
struggle, my frienu fi'Olll Kentucky [Mr. · BLACKBURN] as Marshal 
Ney, and my friend from West Virginia, [Mr. KE~~A,] perhaps I 
might liken him to Marshal 1\filhaud or some other great French 
marshal; but who in the worlU am I to take for my fhend from Illi
nois Y [Laughter and applause.] 

With tllat splendid du~:~h, that quick activity, that religiouR en
thnsia.sm, that always uccorupanies everything he undertakes, he 
threw himself int.o this great fight, and that, too, j u~t after this 
masterly filibustering opera6on was over, as we all supposed; then 
he came in with all his wonderful and irresistible entbusiaslll. At 
that critical moment, I say, jnst as we thought we were through 
with our troubles, and some of us had begun to feel that we ap
])roached the tin1e when there should be ''a rest for the weary," at 
that time 1he gentleman from Illinois came in with that vii:iorous 
motion of his to 1·ecommit and with those terrible appeals wh1ch he 
made from tho deciRionR of the Chair. So I say I have been trying 
to find some one in French history with whom to compare him, 
some one that would do justicetotJlereli~iousfervor, theenthu~:>iasru, 
the almo t inRpiration which so mnch cnaracterizes my friend from 
Illinois in his movements on this floor; and after mature retlection 
and going over the wbole s-ruund, 1 find that the only one of all 
those great military chieftam~:> to whom I can in any manner liken 
him js Joan of Arc. [Great laughter and applause.] The fiuy and 
fervor of attack is really all thAre is in comruou between them. 

Why, Mr. Speaker, it the gentleman from illinois bad come to me for 
advice-a thing, by the way, which, for some reason, he never doe , 
whv I know not-and bad asked me as to what he had better do be
foro he accopted that mission, and undertook to make that wonderful 
attack on the enemy, I should have said to him, if I bad at tllat time 
been filled with this figure taken from the French history, as I now 
am, I say I should have said, ''Why, Sit~ter SPRl..."<OER [laughter and 
applauseJ~no, I m~au Droth.er SPRlNGER-the tactias of Joa.p of A.Ic 

did very well at Jar?,eau and Patay, but they will not be woctJt a 
cent after \Vaterloo.' [Great laughter.] Tho euthusiasm of that 
young maiden, her courage, her conscientious devotion, her frcn z~T ' 
her supernatural zeal w~::re powerful .in 14:29; but they \Yould have 
ava.ilod nothing after \Vaterloo, and can be of no nso uow when tlle 
Napoleon of this contest is defeated, and is far ou his way t.o St. 
Helena. [Appla.nse.] It is too la.te in tlle centurict> for snuh tactics 
to wiu, aud of courso the gentleman met onl~· with f:.Ulure. 

Mr. Speaker, t,he whole contest, on this occasion has tencled to we a ken 
my confidence in my friend from Illinois as a parli:uncntarian n.nd to 
overthrow my high opinion of his parlialllentary skill and kuow ledge, 
not to mention h1s wise statesmanship. There are !SOme men :unong 
us who scorn to assn me that parliamentary wriggliug nnd twisting is 
statesmanship; and I wus only astounded before thit> proccccling waR 
brought to a close that they were able to find a new lllOruber nod to in
troduce a new factor mto the coute~;t . I bave no clon bt that it was a 
matter of grave couceru to these managers as to whom they ~;hould trust 
with the final attempt. They got np, ~'OU rememher, n lot of" where
ases" and" whereases," [laughter and applause, 1 in the b elly of each 
one of which there was nothing but mi n~preRen tation ancl falsehood, 
such misreprescntMious as \Vonld sta.gger any nwn of prudence and 
common honest.y if he possessed a ~ood memory. liut li ~t •n; I state 
now that I was snrprit;ecl when I heard tll em and could not help 
wondering how thc•y had been able to succeo<l in getting auybody 
to present them. lint if there is any one tlling that. onr Democrut.ic 
friends arc more noteu for than another it i::; for their abili.tv to tin<l 
among themc:;elves snell c.l.iversity of talent, ~:>uch a multiplic:lty of pc
culianties, that they cnn always sclf'ct some one of their number 
who has just tho quality and tllo ability to do any work they may 
have on h:tnll. 

They struck my friend from :Maryland, [Mr. ~ICLA~"E ;J and I am 
sorry that be, too, is ont of his seat, because I clo 110t wish to go 
back again and repeat should he come in. How dicl they know tll:Lt 
lie would be equal to this work V How dill thPy know that he coul<l 
be prevailed upon to present that string of abusivo wh<'rcaset=~ :m<l 
resolutions which endcclnp with au iusnlt to every member 011 t.his 
side of the House hecau~e we hacl unanimon:,~ly vote<l to Hustain the 
Speaker in the Yery rulings which tbese re olntious con<lemnecl ~ 
Whs, of course they uuderstoo<l tbe peculiar memory of tho gent.le
man from Maryland; I have sometimes thonght hit> mcn1ory reached 
clear back to Washington's administration. [Laughter and ap
plause.] They recollec1ed .t.ha.t only tl.Je otber day he hall "·ith ap
parent sincerity madethewonderfnlanuonncement tllat.Jobu Qtiincy 
Adams was a Delllocrat; only a short time afterward he bacl stated 
tha.t the Democrats of this conntry in the mai.u had pnt clown the 
rebellion. [Lan~hter and applause on tho Republican t=~ide.] They 
undoubtedly sai<l a man who can, with apparent, sincerity, state 
both of these propositions must have the nerve ancl mettle to take 
charge of our'' whereases," and so they gave them to him to pre
sent. 

Only think of the sublime conrage it mnRt take to enable any mau 
with an ordina-ry memory to make the statement puL1icly tbat our 
civil war was fonght on the Union side mostly by Democratic sol
diers; for tha.t, to most of us, it> a simple qneHtion of memory. Since 
tho gentleman ma<le that statement I ha>e heen tl.Jiuking over the 
past a little. I had snppo~e<l that Seymour was a Democrat , aml 
t.hn.t the men who got up the 1·iot to prevent the draft in New York 
Cit.y were DemocratR. But if his t-~tatoment be trne, then I have all 
the time beeu mistaken in this. Tho~o fellows that got up the riot 
must have been Hepnblicaus. This he would ba>o us hclievc was 
the way of it: tho Democrats were all oft' to the war, and the Re
publicans who, he says, got np t,bo war and arran:;ed for the dr:1ft, 
having sent ever~' Democrat to the front and being at home them
selveH, turned rioters in order to prevent bein~ sent to the war them
selves. At least, that iH the logic of his statements, anu he SP-emetl 
to believe it. And of course, that beiug the ca~:>e, tlle Democrats 
were not to blame for t lla t riot. 

How was it in Indiana, where they had tho "Knights of t,he GolUen 
Circle 'i" They, too, must have been Republicans acconling 1 o his 
philosophy. Tlle Republicans were the men who got np the \Var, 
and old Go>ernor Morton, you know, having sent every Democrat 
out of Intliana to fight, then the Hcpnblicans got up that" order" 
to r>revent those Democrats from pntting down the rebellion. 
[Laughter.] That i. exactly what the statement of the gentleman 
from Maryland wonld leatl Ut> to believe. I submit tbat siuco that day 
we have never bad the Democrats of this country under such con
trol. 

Now, I confess thnt thit> claim differs from all my recoll<>ctions of 
the past; and reverses all my notions of the facts connected wi1h that 
groat contest, and 1 can conceive of no man who conld have hcen 
Jlersuaded to present to this HouHe that tis:sue of miHropreto;cnt<.ttions 
included in tbose resolutions and wllereaHet>, except Home ouo who 
has one of those comfortable memorie.s thb.t eua bles him t hut=~ to rep
resent the great facts in history, right iu the :face of so many men 
now living who know the real facts in the case a~ well as tllc gen
th•man himself can pretend t.o. 

lint tllose whcreaHes, nuder the prompt motion of tho gentleman 
from Maiue, [Mr. REED,] went onto the table, autl there let them lie 
antl fe~:>tor in thoir own nastiue.ss. Thus ended the groa,t filibut:;lCr· 
iug effort of this sesBiou. 
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Now, let us proceed to the second class refencd to in my openin 0'

the lawyers who try cases on technicalities. What is t.he honorable 
course that every man should pursue who runs for Congress or any 
other office in the United States 7 He should first seek to have ~every 
man in his district vote just as he, the voter, plcaseR. Should he not f 
Tie should then see to it that all the votes are honestly counted, and 
when they are honestly counted, if he is elected be should take his 
BC:ht; if he is not r eally elected and should be ili!:lhonestly counted 
in autl can find it out, then he should refuse to take his seat. 

I can recall in my own State and in my own district an instance 
of this kind. In a very heated contest for member of our State Le~is
l ature a geutleman ran on the Republican ticket; he is a banker 
and a man of standing, and the Democrat who ran against him re
ceived the most votes, but was beaten by the official returns. There 
wore four DemoCI·atic precincts in that district that were thrown 
out because the voters did not comply in any sense with the letter 
of the law. Their election was admitted to be iuformal, and these 
towns were rejected by the county canvassers. \Vhen the canvass
ers for the district met for the purpose of declaring the result this 
r.entleman went with the other candidate to tlw board. He said, 
'Let rue see those returns; what is the matter with them 7" They 

showed him the retun1s and showed him the law and said, "\Ve can
not receive thtlse x·etnrns." He said, '· \Vero the votes all honestly 
cast 7 Was there any trouble at the polls 7" They anRwered, "None 
at. all." He said, "For whom did these men vote 7" They replied, 
"So many tried to -.ote for yon, nncl so many for your opponent." 
He asked, :'If they are all counted how woul<l it leave this cou test 7" 
The auswer of the officers was, "In that case you would be beaten." 
Then he said, "You must not th1·ow them out. I will never take 
my seat given me aguinst votes that have been honestly cast and 
thrown out on a mere tcchuic:-.dity." He took his bat and walked 
out, and they gave the certilicate to the oilier man, who is to-day a 
memuer of our State Legislature. Why was this 7 That man knew 
if the election laws mean anything, if free suffrage means anything,· 
we must never lose sight of the ~reat fact that that man should 
always ue seated who gets a majonty of the vot.es honestly cast. 

A..l\lE?.t:BER on the Democratic side. How was it with Hayes f 
.Mr. HORR. I have not time to discuss that Hayes question. I 

never doubted that he was elected by the votes houestly cast. I 
was not here in that contest. If there is anything that has soured 
the Dl!mocratic stomach; and which they will never get over, it is 
that Hayes l.msiness. [Laught.er.] No ma.tter what you feed them, 
they will even throw up their toddy at the thought of Hayes. [He
newed laughter.] 

But I was about to commence a review of theBe election cases, to 
show how the technical lawyer business is played out and why it iR 
played out. First came this case of Lynch against Chalmers. .My 
friend from ~lississippi, [l\lr. HooKER,] whom I see before me, will 
bear me out in this statement: that the Chalmers district, with a fair 
vote, is more than 10,000 Republican. That is a fact well under
stood by every man living in that vicinity. When they hung the 
map np here before us showing that Shoestring district., and when 
you learn that the district was run up and down the river on pur-

' pose to include iu it all the negroes possible, and in that way to pre
vent their votes fi·om. endanger.iug other dist ricts, wbeu you under
stand that such was the real object of thus framing the district, yon 
can then better understand the meauness of going to work to steal 
even that one from us. 

There is not a gentleman here in t.his Honse who does not know 
thut there are certain precincts in his district which, if they should 
be returued as having vot.ed in a certain way dift'ering from the 
well-known vote in them, he would know at once that there was 
something wrong about those returns. I have for example in my 
own district a town which bas never given as high as 80 Repub
lican votes, and has always polled 400, and over, Democr:.~>tic votes. 
:Xow, if any one had come to me immediately after the last election 
anu told me that that town had gone Republican by 300 majority I 
should h a.ve said instantly, "It is not true; the,re must be some mis
take; that is not the way those people vote; I know the retmn is 
not correct.'! All of you have precincts in your districts of that kind. 
Such things may not be susceptible of proof, but we all know such 
to be tho fact. 

:X ow, this district of l\lr. Chalmers is one of that kind. Every man 
I ever met from Mississippi who would talk with rue in a quiet way 
outside of politics, a.nd I have talked with several such, tells me 
that such iR the fact, anrl that nothing is more surely known down 
there and more generally conceded than the 1act that that district 
is Repuulican by more than 10,000 mujority. And yet you gentle
men came iu here and tried to keep l\ir. Chalmers in his scat when 
we were about to turn him out. Anu on what ple:.d \Vas it be
cause he received the most votes f No; not a man of you ever 
claimed that. \Vas it because the negroes intimidated the Demo
crats and kept the timid mortals from the polls f No; yon cla.imed 
that in South Carolina., but never in tile Ch<tlmer8 district.. What 
was the plea then f Simply this: that tho punctuation marks on 
the Republican ticket d.iil'ered ii·om those on the Democratic ticket, 
and therefore they should not be conn tell. Anti you said the supreme 
court of .Mississippi has decided that those dashes are bad thiugs ~m 
a ticket; that they somehow destroyed the intent of the voter; 
that they were wllat these technic!U lawyort~ call ''distinguishing 

marks;" and on such a flimRy, foolish pretense as tha1 yon under
took to keep Chalmers in his se11t. \Vas snch :1 wicked, nonsensical 
attempt ever before made in this country f vVas such a brainless 
decision eTer before made by any court f 

I remember in my early reading to have seen it st~ ,tcd that a: 
Boston Couservative, during the anti-slavery agitation, went to 
Theodore Parker, of whom yon have all heard, and Hu id to him: 
".Mr. Parker, what are you making such a fuss iu tbo world for al,ont 
slavery an1l polygamy f Saiut Paul sustains sla.very and Saint Paul 
sustains polygamy. Now, why are you worr,viug yourself so auout 
it7" Mr. Parker said, "Does he Y" "Yes," saicl his visitor, "I 
have looked it up, and find snch to ue the case." "Then," said 
Parker, "it is so much tho worse for Paul." [Langht r.] Now, if 
the supreme court of Mississippi has ever made such a decision (I 
have never looked it up) as t!Jc~e gentlemen say they •li<l, then I 
say, "So much the worse for the supreme court of ~lississippi." 
For such a decision ruus squarely a~ainst the common Bcnse of every 
man who has the power to use h1s r eason and who can read tho 
statute and has eyesi~•.ht enough left to look at the ballots. Evllry 
such man would know thn.t thoso marks " 'ero pnt there uy the 
printflr and not with tho intent to deceive the voters. 

I understand that since Mr. Chalmers was Yote(l out be has turned 
tail on his friends across tho way. [Laughter.] l want to serve 
notice on yon now and here that while tho R.epublicans have stood 
a great deal from you Democrats that yon cannot palm Chalmers off 
onto us. [Laughter.] Not any; under no circnmstanceli. [lle
newe<llaughter.] I serve this notice now on you thns early that we 
clo not want him, and we will not tn,ke him. He belonO'S to yon by 
nature; you claim him by grace; you fought for him illegally, and 
now you shall keep him. [Continued luughtcr.] 

Mr. MANN:lliG. Will the gentleman como down into Mississippi 
this fall and make that speech f 

Mr. HORR. I should be glad to go to Mississippi and make a few 
speeches. Is tha.t the district Chalmers has moved into and in which 
you live 7 

Mr. MANNL.'I'G. Yes. 
Mr. HORR. If I should get down there I would try to do as much 

for you as I did for Chulmers. If I could not, then I would give it 
up. [Great laughter.] There i8 nothing that would please me bet
ter than to go down there and compare tho beauties of such a pair of 
Siamese twins in that district. [Loud laught.er.] 

~lr. ATHERTON. Will the gentleman keep Secretary Chandler 
fi·om helpin~ to eJect him according to his contract? 

Mr. HORH.. I do not believe he ever made any such contract; it 
is not true; I demand the proof. 

~lr. MANNING. Will you keep his band offY 
Mr. HORH. I do not believe his bauds are on. If ho is engaged in 

that then he is, it seem~:~ to rue, in low business ; but I deny tho charge. 
That is all I have to sav. 

Now, to close up the Chalmers case. 
Mr. COX, ofNew York. Go on.; we all like to he11r you. 
~lr. HORR. Every ma.n in this Honse knows that you rested the 

defense of .Mr. Chalmers's case simply on a technical quibble and 
nothing else. You did uot claim that Cba.lmers got the votes. The 
most you could claim was that the ballots for Lynch had a mark on 
them, a printer's dash, which enabled the negroes who could not roau 
or write to tell for whom t,hey were voting. You admitted that they 
voted for the man of their choice, and because you said the dash en
abled them to do that, tbereiore you threw their uallots out. That 
was your argument. "Vas such iniquity ever before plead in justifi
cation 7 

\Ve come now to the election case from South Carolina, and what 
do we find there f Technicalities again. .Mackey was runnin~ in a 
district that every man in Charleston, South Carolina, knows IS Re
pul.Jlicau by 10,000 majority; knows it as we all know things in re
gard to di~:~tricts about us; a kind of knowledge that cannot ue gain
sai,l, that we all rely upon. Mackey was elected by 8,000 majority. 
Now, how did yon get biro out t Why, first you managed to got up a 
tisr·me ballot. Now, I am not going iu to that matter only this far: 1 
Ray to you gentlemen in South CaroJi11a that the very existence of 
that tissue ballot is itself evidence of fraud. What was snch a 
ticket ever invented for f What use can it be put to except for 
cheating pnrposes 7 

.Mr. EVINS. The only tissue ballot exhibitedhore is a Republican 
ballot. 

Mr. HORR. Not so. Every tissue ballot URed in South Carolina 
had the Democratic names printed on it. Every one that found its 
way into a ballot-box was Democratic. Not a nepublican vote of 
that kind has ever uoen found in a single case. 

.Mr. AIKEN. I never saw one in m\' life until I saw it here. 
)lr. HORR. You have seen them h ero, and you know that they 

~ot over l,WO of them into one box in your State, or you may know· 
tt if yon will read the proof in that case. 

)Jr. AIKEN. I do not know t.l.Jat. 
:\lr. HORR. Your own Democratic witnesses swore to it. Do you 

not believe them f Now I will have to go back a little. I waut to 
say that this whole business, in my judgment, rests on a fact awa.y 
back of this election case. I know the Honse will uear with rno 
when 1 say that I think it comes from an old theory which ought to 
bavo been exploded years ago. It COUlt'S u·om tho idea that tho.l·e ifJ 
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a set of men in South Carolina, and in the other Southern States, 
who baYe a divine right to rule that country· and. if they cannot 
rule it IJy moans of a majority of tho votes, they think there is nothing 
~:;o U.evilh;h tb:tt tlwy have not a right to do in or<ler to Jrccp tho gov
ermncut in tl.leir hand.s. [Applause.] 

\Yby, ~ir, the gentleman from South Carolina who has just been 
pnt out of his scat ~;aid., I am told, that South Carolina has always 
hccnloyal to tho core. Sir, in my juugment, she has been only about 
half in this Union for forty years. [Laughter.] 

Mr. EVINS. Let me interrupt the gentleman to say that the gen
tleman '\Tho left his tSeat two days ago did not say any such thing. 
He saiu that to-d.u,y and since the war South Carolina stood. IJy tbe 
results of the war as loya,lly as any other part of tho count1·y. 

Mr. HOUH. Tllen I was misinformc<l. 
Mr. EVINS. A111l I agree -with him, and reaffirm what he said. 
Mr. HOHK I under~;tood that his remarks applied to her whole 

hist.ory and career. Anu 1 thought that -was a little singular, for a~:~ 
;; onug a man us I um [laughter] I recollect the old nullification days. 
Bnt I remember mucll hotter thu,t when wo elected Mr. Lincoln as 
Prcsiuent t hi~:> sumo trouble arose. It was simply because the people 
had coucludc(l to have a man for President that yon gentlemen diu not 
want to be Pn•sidcnt. Tbeu you wclit right out an<l kicked up that 
ro'\Y, Yon said," If we, the minority, cannot rule this nation, then 
we will destroy it." 

It would scorn to me almo~:>t that you gentlemen had been infiu
eHce(l as tbo Egyptians of ol<l ·were. Pharaoh was the ma,n whose 
hca,rt was banlencd so many times, was be not, Brother Cox Y 
[Laughter.] 

l\lr. COX, of New York. Yes; it -was Pharaoh. [Continued 
laughter.] 

~1r. HORR. Now, when yon nndertook t.o nullify the laws, because 
they uid 11ot suit yon, you wore ta,ught bettor by a man who was an 
old-fashioned Democrat-" 01<1 Hickory." Ho told you that ''by the 
Btemal'' yon would ouoy tho law, and for a, little while you kept 
11 uiot. But the Lord or somethlng else ha,rdeno<l your hearts again, 
and the momout, as I was just suying, that we elocte<l Mr. Lincoln 
you kiokctl up a11otl10r row. And after we had finally, with a great 
deal of difliculty, succeeded in getting you down to working lmsi
ness again, fiodiug that you coul<l not control things in any fair way, 
you started tho Kuklux business. lApJ;>lau~:>o.] \Ve finally, by 
E<cuding your men to Auburn aud other pemtentiaries of the cou11try, 
couviuced you that kuklnxism was hn.rdly profitable. 

Mr. EVIi'\S. Will tbo gentleman let me interrupt him Y 'Vhat 
ori~rinated the Kuklux ~ 

l\lr. HORH.. I cauuot go into that 11ow. It would spoil my figure 
about Pba.rnoh entirely. [Ln.nghtcr.] 

:Mr. EVINS. I h: .. we no doubt tlmtwhat I wi~:>h to say would spoil 
tbo gcntlewau's speech very mucb, for it is a beautiful tale of fiction 
in ''" hich he is dca,ling, an<l any truth I know would spoil it. 

Mr. HOUR. Fiction i~:> often as true as fuct. 
Mr. EVIN~. Soutb Carolina is not ashamed of anythiug she ever 

did. 
Mr. HORn. I do not think she is. [Laughter.] I never was 

foolish enough to accuse her of that. Tho trouble I have with you 
goutlemcn i:; tbat you arc not a hamed of anything. [Applau~:>o.] 

Mr. EVINS. Iu our case there U! nothing of which we need to IJe 
m;hamed; unt I -will say to tho gentleman that the blush of shame 
never m:.mt los the cheek of men who do not know the sense of shaw e. 

Mr llORH.. That is exactly tbe point I was making. Tho troul..Jle 
i"! that what woul<lmo.mtle other people's cheeks with shame you de
ligl.lt in, aud what would turu tbe ~:>tomach of good citizens you roll 
as a sweet morsel nnder your tougucs. That is what is the matter. 
[Laughter. Mr. EVL'\"S ro~:>o.] Let me go 011. l\ly time ib so lim
ite<l, aud I have so much iu lllO that I desire to get out. [Laughter.] 

.Mr. EVINS. 1 kuow tho gentleman's time is very predous, bnt 1 
sa.y to hilll while he is talkiug about tho Kuklux of South Caroli11a 
tl.lat the men who wore sent down there, or who ca.me down there 
from the slums a.ud !'lowers of the North to rob and plunder our peo
ple and oppress thum us no other people in the worl<l were e\er op
pressed, would ha,ve raised Kuklux in Massachusetts or Michigan or 
a11yw here else. 

Mr. MILLER. Do you refer to 18Gl or lSGIH 
l\lr. EVIN8. I UJJl uot addl·cssiug myself to tho gentleman from 

Peunsylvania, :.m<l I do not propose to refer to him. 
l\11'. llORH.. Tho gentleman from South Carolina and I will not 

have auy trouble about this. I <lo not preten<l to be fa.miliar -with 
all tho people who went down to the South, but I did know three 
or four young ladies who in tho missionn.ry spirit went down there to 
teach ~·oung colored children, very excellent young lad.ies, and I know 
yon drove them from your shores rather than lot them teach tbose 
litt.le chil<lren how to read and write; an<l you diu it IJy a kind of 
cold scorn and derli!ion which would disgrace any man who had any 
realmanboou in his breast. [Applause.] I know what you did in 
tl.lose cases, but time will not permit rue to dwell on those matters 
now. I was trying to show yon how your hca,rts have been hardened. 
from time to time heretofore a.ud led J ' Oll into trouble, all(l desired to 
wurn you against permitting tbem to IJ3 ~o har<lened again. 

After Kuklnxism died out, wehad-wh~tU Tissue IJallot.s, whereby 
a few men can connive together; and when ~t. any poll there are 
known to be, we will say, ~JGOI:l Fe:>rh'ku.. \ ~ -0\·~.:; cast and only 300 

Democratic, they will manage by fraud to get a large numbor of these 
little tissue ballots into ti.Je box with the legal votes; and then un
der a la-w of South Carolina (oh, you arc such la.w-abiding men!) 
they blindfold a fellow and sot him to picking out the ballots which 
arc in excess of the number indicated hy the poll list. Aud I defy 
you to show an instance where they e\er drew ballots out and left 
in the box any Rcpnulican hallots of any account. 

Mr. EVINS. Will tho gentleman allow me a moment¥ 
Mr. HORR. Certainly. 
l\fr. EVINS. In the trial of some cases in Charleston the other 

day, one of tho gentlemen who sai<l tbat it could IJe dono and had 
heou dono repeated.ly, as I have no doubt it has been--

1\Ir. HORR. I am glad to hear tbat admission. 
Mr. EVINS. Thi~:> expert sai<l it could be done so easily that he 

propose<l to giv(l an exhibition of it. He said be could pick out the 
Republican ballots every time. Ho trie<l the experiment, ancl the 
first ticket ho brought out was a Democratic ticket. He was show
ing how easily it could he done. 

Mr. HORR. Certainly, your men <lrow out all the Democratic as 
well aR RcpniJlican tickets that were voted, and then left in the box 
only tho Democratic tissue ballots, and in that way returned only 
Democratic votes. 

Mr. EVINS. Tbo law to which tbe gentleman refers was made by 
tho Republica,n party. 

1\Ir.llORR.. The trouble is not in the law, when honestly executed, it 
is the '\Vicko<l and dishonest execution of the law of which I complain. 
First ti 11 np a IJox with enough of these little ballots to con·r the en
tiro poll, Hopnblican and Democratic, an<l then shake them all up 
to~ether, do yon mean to tell me that a man IJliudfolde<l could not 
with his fingers tell tho <li.fference between tho~:>e little ballots and 
tho ballots usually voted just as easily as IJy the sense of feeling 
yon can tell the difference between a sheet of foolscap folded up and 
a thin f'lheot of tiAsue paperY 

Mr. EVINS. The gentleman who tried it did not succeed. 
Mr. HORR. Thou yon Democrats know how to select follows 

who can feel bettor than the courts do, that is all I have to say. 
[Laughter.] 

'Vhen I fu·st heard of these tissue ballots I saicl to myself, "SMrely, 
the Democrats arc not going to father such a fraud; they will11ever 
defend this tissue-ballot bnsines~:>. They have bali their hcu,rts 
hardened time an1l again, and been brought up standing an<l covered 
with shame an<l disgrace so many times, IJut surely they are not go
ing to defend suchiniqnity." Thinking that, I went oft' to my home 
to attend to a little matter of bnsiuess, and had hardly arrived tl.lere 
when a telegram reached me, stating that the Democrats were fili
busterin~ in the Mackey case on tissue ballots. I aiel: "Pharaoh
like, their hearts arc again hardened;" and now in this case yon are 
again tryin~ to keep a man from his seat on tho merest technical 
quirk ever mvented. 

Now, let mo ask you, my Democratic friends, are you never going 
to learn anything by tho past f Do tho <lis~raceful fa,ilures of that 
past teach you nothing Y Are yon gomg to J{eep this thing np until 
you fin<l toads in yonr pnnch-IJowls and lice in your kneading
troughs Y [Laughter.] 'Vhat will bring you to a seuAe of shame in 
those attempts to thwart the will of the people and to prevent a 
square, honest co nut of tbe hallo cast f 

But lot us proceed -with the case before us; I bave been trying 
to lead tlli~:> House up step by step in a philosophical way to a jnst 
appreciation of tbe case now on han(l. 'Vo find down bero in Ala
banta that they have seen tho \Y11y t.hings worked in Mississippi, and 
tl.ley too, havo :1 st.atute of tl.le An.we kiJI(l; and I will say to the con
testee, General Wheeler, that if yon apply t,hat statute technically, 
according to the rules of lawyers, just as you arc trying to apply it 
in this case, no ruau in AlniJama, even if he could be aided by reve
lation, can over vote a single ballot legally. 

It cannot IJe dono. One thing is curious to begin wit>b. How comes 
it aiJont thut :til the throwinO' out has to be <lone by tbe Democrats 
and a~ain~:>t the RepniJlicansf \Vhy <lo not the RepniJlicans throw 
out votes 7 How is it tl.lat Democrats make no mistakes Y Is not 
this it Y Tho moment the people heat yon by their votes thou you 
begin to look aiJont you for soruo way to change tho verdict f 

"\<Vbat you clo in order to JHO\ent the people from beating you is a 
little singul:Lr. Let us examine the work done in this case. You 
issued a secret circular in this district. It is good reading. It shows 
system. It shows method in your works; some of it right and repu
table, some of it disgraceful in the extror.1e. 

'rhil:l is your circular: 
1. :Make at onco a complete list of tllo qualifieu negro Yoters in your precinct

Yon say "11egro voters," yon ·wero not interested in white voters 
yet-

In which shall be Ret. uown: 
:First. Tbe name aml auuress of each Yoter, 
SecontL ·with whom he works, aud whether as a hireu hand or tenant.. 
Tllil'l.l. What merchant or otller person atJxanccs for him. 

Drot.hcr .\Vhcelcr, wba.t did yott want to know that fod \Vhat 
diJJcronce dill it make to yon who furnished him the moans by -which 
he could make hi~:> little crop of cotton and keep his -wife and babes 
from starvation T 

Why did you want to know ahont any voter as to who had an 
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iron grasp upon hlm f Was it not that you might reach him through 
that man whom he owed and thus prevent the poor, colored, igner
ant fellow from voting as he detSired f [Laughter and applause.] 

What next f Now, bear with me, for this is strange literature. 
fLaugllter.) 

2. It is deemed preferable that this census be made by regularly appointed cen
sus takers or committees, and that the negro voter ahould know that he id thua enrolled 
by the club. 

Brother R_u..""XEY, were these italics in this report of yours your 
own or theirs i 

:Mr. RANNEY. Not mine. 
Mr. HORR. Then you put that last clause in italics to impress on 

them, these census takers, the necessity of letting the negro know 
that the man he owed and to whom he looked for his supplies to 
make his crop knew that he, the negro, was thus enrolled and was 
being watcllc<l. That was it, was it not f 

Mr. WHEELER. I ask the gentleman if thl:'re is any evidence in 
this case that there wm; anything of that kind done, or wbetber 
there was not a great effort made to prove it and whether it did not 
uttl:'rlv f11il i 

1\Ir. 'HORR. It is clearly proven by that internal eviuence which 
yon and I ~ill ha>e to acknowledge when we come to judgment, and 
wllich iH ~Stronger than all the evidence yon men can cover up, [de
risive laughter on the Democratic side,] and which says right here 
what you intended by this circular, and says it in Ia.nguage so plain 
that uo man can avoid tho conclusion, and you will see it, too, before 
I get throngh, an<l wjll in my judgment be heartily ashamed of tllis 
wbole IJutSine s. [Applause-on the Republican side.] 

Mr. \VHEELER. How many of these circulars were used f The 
evidence shows that not more than three could be found in those 
eigllt large counties. 

.Mr. HOUR. I do not know how many were found. Did yon print 
thew Y Wbo got them up 'I 

Mr. WHEELER. I am told they were gotten up in anot.her Stn.te, 
and these drifted o>cr there and a great bugaboo was made about 
tbem. 

Mr. IIORR. Did your newspn.pers publish them f 
l.lr. WHEELER They were publisbed in the newspapers as a 

matter of curiosity. 
.Mr. HORR. I do not know just where they originated. They 

show on their face tllat they were gotten up by Democrats. And tile 
~ork they were intended to accomplish is also patent, perfectly plain. 
And oue thing is certain, they worked theh way into Alakuua and 
into tbis eigllth district, and llad something to do with that election. 

But permit mo to read ou: 
3. As soon as these lists are completed, each club will promptly forward a copy 

to the countr chairman, to the end that all may be collated and printed. 
.A copy of t.be count.v vote thus registered t~bould be in the hands of our friends 

at each voting precinct on the day of election. 
Th:1t is mere clerical work. 
4. Make a separate list of those ruem hers of the club who think thoy have no in

fluence with tllo ne~o voters, and detail each one to look after one or more luke
warm or intirm white ~en in the precinct and see that they vote. 

That it; good tactics. I find no fault with that. Ag:1in listen: 
5. There are a number of ne~oes who will not vote with us, but who will prom· 

ise to stay away from thA polls. 
To look after _these and see tha~ they adhere to their proJ?ise, enroll young w~ite 

men of the precmct under the votmg age, before the day of the election, anu ass1gn 
each oue to his ne~o. 

Tbero you have tile pl:1n complete. First, find out who it is the 
negro owes, and urge tlle man to wbom he is indebted to put the 
thuwb-screw on the poor darkey. Let the darkey know that this 
man know!'!, so he will undPrstand that if be goes to the polls be 
ruay as ~ell look out for the thumu-screw. Then get :1 gallant little 
thorough-bred son of chivalry who is not twenty-one years of age, 
aml has nothing else to do, to tie. himself to the coat-tail of tllit; 
poor negro and dog his steps throu~h the day so as to see that ~o 
does not go to tho polls nnd cast Ius vote. [La.ufio-htcr.] That 1s 
wbat you call trying to hn.ve a free and fair ba ot in Alabama. 
[Appla.nAe on the Republican side.] Shamel Shame! 

Mr. WHEELER. Is it fair for you to state tb:1t such 11 thing was 
done, when tho eyjdonce, althou~h great effort was made to show 
it, does not present any substantial proof of it whatever, but 8hows 
that it ~as not done 'I 

.Mr. HORH.. If that troubles you so much I will try and come to 
t;ometbing you di<l do. Let us refer to the statute of the State of 
Alabama wllicb provides that no ballot shall have nny distinguish
ing m11rk, figure, or anytbing of that kind upon it. Now, the Green
lJackcrs got up tbcir ballots nod printed tllem with Mr. Lowe's 
name upon them, and insteacl of spelling out the different districts 
from "bich tho Presidential electors came, as for instance "first dis
trict," "second district," and so on, they simply put tbe numeral, 
"1st district" and "2d district," and so on, and when the polls were 
closed a.nd ~·on ~eutlemen knew that you were efeated--

Mr. WHEELER. Yon are mistaken about that. Noborl.y knew it. 
~lr. HORR. Well, then, when you werefearful that you were., or 

when you had reason t-o think you were, or rather before that, wbcn 
you feared yon were going to be defeated, you cast about for sowe 
Jlla.n, tried to tind some way of escape, and then you sent out your 
yellow circular advising that tbese ba.Jlots be thrown oat on account 
of thoso numerals. 

. Mr. WHEELER. You are mistaken about that. That was not 
tbe ron sun for the ballots being rt'jected, and there is no testimony, 
no legal evidence, tbat any ballots were rejected iu t.his case for that 
reason . 

. Mr. HORR. There is tb11t legal testimony. Tbo managers swoa.r 
positively that they tbrew them out on that account, and for no otiller 
reason, and the Democratic manager swears to thn.t. also. You first 
resolved that you would apply- a tecbnic:1l microscopic sort of rule 
to these ballots so that you might find any posAible blemish, no mat
ter what, so that the votes could be rej ected, and thus defeat the 
will of the majority. 

Now, the best lawyers on this side of tlle Rouse, and they are just 
as good as tbero are in this House, say that there is nothing on tho 
face of these ballots wbich violates the statute of Alabama or ren
ders them illegal-that could in any way justify their rejectiou; and 
what is more, the gentlemn.n from Texas, [Mr. Jo~'"ES,] who seerus to 
be 11 born jurist and an excellent lawyer, and who is on tlle commit
tee, saystbat it is proven beyond all possible contradiction that enough 
ballots were thrown out on account of thn~e nnmerals to elect .Mr. 
Lowe by a large majority; thrown out simply Lecanso these figures 
were on them. I say to you that the friends of l\1r. Wheeler did it, 
tbat the evidence shows it, ancl yon know it. 'Vhat is the factf 
Suppose the figures were on these ballots. Did that make the vote 
any tbe less a vote for Lowe i Becanse it ba.ppened to be written 
"1st" instead of "first," does thn,t destroy tbe intention of the voted 
Does tbat make a ballot ille.g:tl f Can you in that way reverse the 
judgment of the people, and put in a m:tn who ha.s no titlo what
ever to the place i Mr. Speaker, before I would take a scat and at
tempt to bold it in Congress on such a retnrn as thn.t I would dig 
dirt in the ~Streets and pound gmvel on tlle walks for my living. 
[Applause on the Hepublican side.] Tho iuea of attoruptin~ in that 
mann r to thwart tbo will of tbe people of this conn try, or the idea 
tha,t the great Democratic party of this countr-y, true to itt; olll in
stincts, I know, of always doin~ the thing you would think they 
woultl leave undone-! say the ulea of their approving such injus
tice, ancl then to think that tboir leading men should stand up hero 
on this floor and pretend in the face of such facts to sustain by argu
ment and logic Sllch :1 proceeding as tb<ttl I must say it is perfectly 
astounding . 

Why, 1\lr. Speaker, as I came recently from my horne in Michigan 
and passed through the country my heart was filled with gladness 
as I saw the evidence of au :tbnnd~tnt a.ppron.chi ng harvest. Snnh 
beautiful tields of grain; such magnificent proRpects of a bountiful 
crop seldom greets tbeArncrican busba.n<lmnn on this continent; and 
I said to myself, God is truly ~oo<l to t,his nation of ours. An<l then 
I picked up a newsp:tper in the cars and read that tbc Democrats 
were still filiimstering in favor of fmud :tnd tissue ballots; that they 
were still trying to disfranchise the people by crying out about 
common figures and punctuation marks, and I thougllt to myself the 
Democratic p~u·ty, as usnal, pl:tying tlle fool, :1ncl I eonlcl hardly re
strain myself from exclaiming, "Glory Le to God, tho country is 
safe." (Applause on the Republican side.] Wlly, gentlemen, with 
such crops what can you doT Unless tho weevil sets in, unless grass
boppers come, unless early frosts appear, unless t.be potato-bu~ comes 
among us, your doom is sealed. You fixed it _yourselves rigut here 
in this House. [Laughter on the Republican si<le.] When you saiil. 
wo will permit no debate on these election cn.ses your ma<luess was 
complete. Tho .American people are not going to allow tbese men 
by ballot-box stuffing, by this kind of trickery, this kind of statu
tory construction :1ncllcga.l technicalities to tllus destroy tlle free
dom of tho ballot or the power of majorities in this conn try. They 
will never permit this Government to be detStroye<l in that way. 
They know tllat the will of tho people as expressed at tllo ballot
box is and should ever be the supreme power of t.he land, and no 
one in this broatl country ofottrs can sbut his yes to tho ne~r future. 
Tho voico of the people c11n n.lreaflly bo beard like au approaching 
storm. Tbeir shouts arc now audible liko the rnmbling of <liAtant 
thunder. 'Ve who can real! theHkics know t.l.1:tt the fiat ofthe Amer
ican peoplo has already gono out, anuonnfling in no tlouhtful tones 
that they are once more alivo w the great preA ing question Qf tho 
da.y; that tbo purity and freedom of tbe ballot-lJo~ and :m honest 
count of tbe ballots, tbose safegu~nls of American hbcrty, must :1nd 
shall be preserved. [Applause on the Republican side.] 

Tbere is ouly one simple question in this case; there is only ono 
issue involved; it is tllo question between right and wrong. It is 
the simple q nestion stated by my friend from Texas, [Mr. J OXES.] 
Did they tbrow the ballots out simply because there were nnmemls, 
figures upon tbcm i If they did it by that technic11l construction, 
all(l if by sncb twisting as t.hn.t you cau destroy the will of the _11eoplo 
in the eigbth district of Alabama, then no such thing ns a f111r elec
tion is po sible in tllnt Stn._te. If tlley did that then it is tbe dt~t~ of 
the Americn.n Congress, without regard to tbo gentleman's lloltttcs, 
t-o correct such findings and provont such a crime. So I s:1y, though 
the gentleman difl'ors from me in politics, notwithstandinO' I think 
be is almost cra.zv on the subject of 1in:mce, t;till it is my tlnty us a 
member of tbe Americ:m Congress and a. dnty we owo to the free
men of tbiR country that we tShonl<l put bim in bis SO<Lt on this floor 
~Simply because he was fairly u.nd bonestly clecteu. Now, I ha.ve no 
further words to say in this case, but before I close I wisl.J to ruB.ke 
a remark in response to my frit'nd from Texas, [~1r. MILLS,] who 
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specially charges that there have been no cases on this side of the 
Honse where the Republican party voted to unseat a Republican 
au1l scat a Democrat. 

That gentleman must have forgotten American history. The Forty
"econd Cougrcss turued seven Republicans out of their seats aud 
~;eated Democrats iu eeveral of their places. Wuy Y Simply because 
t.lley fouuu tho ousted men were not fairly elected. The Forty-third. 
Cou,.ress, also a Republican Congress, turned out six Reimblicans 
auu in solllc cases seated Democrats in their places. 

Mr. COOK. Was not one of those Republicans unsoatcd the very 
lust night. ofthe Fort.y-third Congress-not two hours boforethat Con-
gross expired f . 

A ME:\Illlm. Who was that T 
l\lr. COOK. Ou tho lust ni~?ht of the Forty-third Congress General 

Hale Sypller, who had occup1ed a seat during the whole of that Con
greAA, contested by Mr. Effiugh:.tm Lawrence, a Democrat, from New 
Orlcmu<, "·as unseaterl only two hours before the expiratwn of that 
CongrcHs, whuu Mr. HALB, of Maine, of the Committee on Elections, 
reported that Mr. 8~·pber was not entitled to tho seat, and that l\1r. 
Law ronco waH, and the only official act of Mr. Lawrenc{nvas to take 
tho oa,tb and <lr'Lw his pay. Then, as between Pinch back anrl 8heri
llan, t,hey were both kept out until the same committee reported that 
Slloridan was entitled to the scat, and he teok the oath all(l drew his 
pn.y. Tha,t also was on tho last night of tho Forty-third Congress. 
A1i1llet me say, that was at a time when the Democratic side of the 
Honse numbered ouly, I think, seveuty-seveu. me&lbers. 

Mr. HORR. If \Yhat the gentleman says about the Sypher-Law
ronce case is true, the Hepublicans of that Congress acted u.s badly as 
diu the Democrats in the last Congress, when they kept Mr. Hull, of 
Floriua, here in his scat dnring the whole Congress, although 1\lr. 
Uisbee was elected by a decided majority, and a Democratic supreme 
<1onrt of Florida had affirmed by their solemn decision that he was 
t'ntit.led to his scat; so that there was nothing to uo in making up 
his case except sim}1ly to put on your spectacles and read the uecision 
of your own court. Yet you kept Hull in the scat hero until perhaps 
t bree days before the end of the sessiou, and thou t-urned him out by 
the una,uimons vote of tlw.t Honse. 

l\1r. Tk.bB-Q.l'.T.J1ay I ask thegcntlemanfromMichiganaqucstion Y 
Mr. HORH.. Yes, sir. 
l\Ir. TALBOTT. Was not Hull turned out firstT And was it not 

some time a.ftcrward that 1\lr. Martin was turueu out and. Mr. Yeates 
put in h1s place, iu tho North Carolina caseY Did not the Demo
crats t.nrn out. tllcir own member (Hull) first, anu the Republican 
(Martin) afterward.¥ 

l\1r. HORR. WlJy did they not turn Hull out at once l He was 
kept there simply to let the Democrat draw his pay who was never 
olccted. And my memory is that Martin was turued out a long time 
first. 

Mr. TALBOTT. The gentleman is wrong about the time. Mr. 
Hull was turucd out more than a month before Congress finally ad
jonrucll, and. Mr. Martin remamcu in for several days after that. 

Mr. HORR. I do not remember just how that was, and. perhaps 
we were to blame in the Forty-second. and Forty-third Conl?resses for 
waiting so long before turni11g out some of those men who uarl never 
been elected. But you arc uot going to charge us with that now, are 
yon 1 I tlJonght ~·ou were mad. l>ec~uso iu this Congress wo have 
goue about it too early. I supposed. It was on tllat account that you 
wl'nt to 1ililmsteriug. We have not struck a single mau, though we 
have been iu session here for six months, wllo has lJad time to learn 
:.mythi11g ahout his case. [Laughter.] Just recall how tho gentlc
ma.u irom .Alabama whined last night and plead. for more timo. He 
talked aR if he was being imposed upon by the committee, and to hear 
him tell it yon woultl t.mppo!:!e that he had. just heard. for tlle tirst timo 
that there was such au election case peuding in this House as that 
of Lo"·e ts. Wheeler. [Laugllter.] 1 think, judgiug from his talk, 
he ouly found it out just as we were moving to take up his case. You 
all remember how astouislJed he seemed to be that any one should 
think of goiug into this trial at this time, and he want~d just a few 
days to look np the case. He did not seem to know much about it, 
but hoped, if we would. allow him, sa.v, two weeks to study it up, that 
he might be able to find out what all this fuss was about. Did any 
ouo ever see such eii'ortR at delay as these election cases llave called 
out 1 W tl on this si<le of tho House have had ouly one course left 
open before us, and that was to go straight ahead, and. where we 
could get proof of these efforts to stiile the voice of the people to give 
that voice full power and effect by seating in this House the man 
whom tho people had actually and legally chosen. We have already 
dono that in several cases, and I trust we shall do it in the case now 
on trial before us. 

Gentlemen, this whole proceedin~ on the part of the oppoE'ition 
has been simply an e1rort to do-wnatY As I stated in the outset, 
let me repeat it in conclusion, it is purely an eil'ort to prevent the 
majority of the people in this country from governing it. It comes 
from a school of politicianA )VhO are never willing that the people, 
by their majority, shall be heard when that majorit.yspeaksaga,inst 
a privileged few whom they think were Lorn to rule. We are called 
upon uy oil.r votes in this case to put the seal of condemnation ou 
all that kind of talk. 

There is in this country no privileged class; learned and ignorant, 
~l.ack and white, rich and poor, are all entitled to equal rights ue-

fore the law, and it is our high duty as representatives of the peo
ple to see to it that the expressed voice of our sovereign is both 
heard ancl obeyed. Mr.Speaker,Itrustihn.ve giveureasonsenough 
as to why I Rhall vote to seat Mr. Lowe, as much as I dislike his 
political views. I believe it t.o be my solemn duty to see te it that 
the deviltry practiced in Mississippi, tlle tissue ballots of South 
Carolina, and those tricks of politicians in Alabama, which would 
put to shame the cunning devices of a" three-card-monte man" any
where on this continent., shall not prevail in seating members on 
the floor of this House. If in tho hour allotted me I have succeeded 
in arousing in the breast of any member hero a desire to join me in 
this work of duty, of rea,l patriotism, then shall I be perfectly satis
fied with this hurried effort. [Applause.] 

l\lr. WHEELER. I yield two minutes to tho gentleman from Geor
gia, [l\Ir. SPEER. J 

l\lr. SPEEH. 1\fr. Speaker, I have taken no part in any of the dis
cussions of these election caset~. I Hhonlu uot uo so now but forcer
tain remarks of tho gentlemau [~1r. Horm] who bas just taken his 
seat. He has thought it proper to arraign tho con1lnct of the Elec 
tions Committee of the Forty-sixth Con,.ress. I had, sir, the honor 
to be a member of that committee, aud r desire now to show its im
partiality uy this undeniable statement of the contests submitted 
to it: 
· In the case of Horatio Bisbee rs. Noulo A. Hull tho committee 
reported. for a Repu ulican. 

In tho case of James McCabe vs. Godlove S. Ort.h tho committee 
reported for a Republican. 

In tho case of J. C. Holmes vs. ·w. F. Sapp the committee reported 
for a Republican. 

In the case of John J. ·wilson t·s. Cyrus C. Carpenter tho committee 
reported. for a Republican. 

In the caso of .E. l\1. Boynton vs. George B. Loring the committee 
reported for a Republican. 

In tho case of Ignatius Donnelly vs. William D. Washburn the 
committee reported for a Republican. 

Iu the case of Sebastian Duify vs. Joseph :Mason the committee 
reported for a Republican. 

In the case of .Anthony Eickhoff t•s. Edwa1·d Einstein the .com-
mittee reported for a Republicau. . 

And only in the eases of Anurew G. Curtin vs. Seth H. Yocom and 
of J esse J. Yeates vs. Joseph J. Martin, as I remember the facts, did 
the committee report for Democrats; audasuflicientnumberofDem
ocrats voted with the Republicans againl:lt Governor Curtia to defeat 
him and retain l\ir. Yocum, the Greenbacker, in the seat. I think 
tho fucts I have stated will show that the action of that committee 
was at least impartial, and that is all I uesire to Ml1y. 

Mr. WHEELER. Mr. Speaker, if anything bad been needed to 
admonish me of the predetermination of thil:l House, it is the fact 
that in every speech that has been made on this floor to-day upon 
the case under consideration, the question as to who received the 
majority of votes in this election has not been touched; it has not 
ucen considerd; unt the speech just made uy the distinguished mem
ber from Michigan [l\fr. RORR] touches just about us much upon this 
case as does the majority report which bas been brought into this 
House, and yet that gentleman probably knows just as much about 
this case as the committee knew who made that report to this Rouse. 
I say that because I would not asperse the members of the committee 
by charging that tboy mado that report with a knowledge of the 
factt~ in this case. 

The gentleman from :Michigan in his speech sought to assail the 
people of the South and the people of my district. Sir, if he bad 
read. the evidonce in this case he would have found that all the wit
nesses who were crcuible, and whose tcstimouy was uot cont,radicted, 
testily that the election was conducted with perfoct fairness; aud 
the efforts of the opposing conusel to prove frauds only resulted in 
obtaining testimouy from tlleir own witnesse!:l that they had never 
kuown tlle people of that district to commit any fraud. in any elec
tion. I refer the gElntleman to the evidence cited in pages 1 to 12 of 
my brief with reference thereto. 

The people who supported me in my tUstrict arc an honorable, 
honest, anu brave people. In ever~·thing that is admired by Chris
tians and high-toned citizens they are the peers of the con!:ltituency 
of auy member of this Honse. They would. repuuiate fraud or dll;
honesty of any kind, whether it referred to elections or to transactions 
of a private character. 

With regard to the m:tjority report, I want to say that while I 
favor anu always have favored fair eleetious, I have a right to ask 
that the majority report should have been a fair and correct state
ment of the evidence iu tho case. To illustrate: with rega1·d to one 
box there is the evidence of two witnesses. One of tlle witnesses 
swears that 13li votes were polled, an!l tha,t ~lr. Lowe received 5!), 
which "·ould leave mo 77 votef.l. 

The ottwr witness swears that V\<'beelcr received G!) votes and Lowe 
received 76. Now how muny votes do you sup}Josc that committee 
reports for the two parties f Tho evidence is given by the witnesses 
in answer to the same questions, in the same breath1 and referring 
to the sa,mo character of ballots. The committee giVe 76 votes to 
Lowe and none to me; not one. That same thiug occurs in regard 
to six di:ft'erent preciuctl:l. 

No"~, I nsk gentlemen when they reply tome to explain upon wha~, 
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theory they have brought in such a report as that. When the evi
dence was precisely the same they bad no right to say that my oppo
nent should have votes counted. for him, when the same evidence 
gave me votes which they refused to count for me. So much in re
gard to counting actual votes. 

Now, with regard to their decisions regarding points of law. For 
instance, in the Bisbee and Finley case, with a law in Florida in 
effect precisely like ours in Alabama, the committee says that a vote 
cast under the Florida law is illegal unless tho voter is registered., 
and that no evidence brou~ht before the committee in reO'a1·d to the 
qualifications of an unregtStered voter can make his vote legal so 
that it can be counted. 

In my case, unuer the same law, where I prove 1,400 illegal and 
unregistered votes for Lowe, the committee say they will not con
sider that evidence. Let me state to you the reasons. 

Mr. ROBESON. If the gentleman will permit me, I would sug~est 
to him that it would be much more convenient for him to speak from 
the Clerk's desk, as be has a right to do under the rule. l.Mr. 
\VIIEELER tllen took his J>lace at the Clerk's desk.] As this is a 
mattPr in wllich the gcnt.Jeman has a personal interest, and as his 
voice is not strong, I trust the Chair will see that order is preserved 
in the Honse, so that he can be heard. 

Tlle SPEAKER pt·o tempore, (Mr. DIXGLEY.) Tho Honse will pre
serve oruer; the gentleman fmm Alabama is entitled to bo beard, 
and the Chair requests members to cease conversation and that order 
be restored in the Hall. 

1\'lr. WHEELER. I will ask the Clerk to read from tho constitu
tion of Alabama. 

The Clerk read as follows: 
The General Assemu~y may, when necesl.'!ary, proviue by law for the registra

tion of ele<?t~rs througl!out the State, or in any incorporated city or town thereof 
ami whon 1t 1s so proVIdeu no perl!on shall vote at any election unless he shail 
have registered as required IJy law. 

Mr. WHEELER. Under th:.tt provision of the constitution of 
Alabama it is plain that if a man does vote without beitw registered 
he is not a legal voter, and that his vote cannot avail the man for 
whom it is ca t . As I have already stated, under a similar law in 
Floritla, this House on yesterday decreed that a vote cast by an un
registered voter was illegal and could not avail the person for whom 
it was cast. 

Tlle committee in this case construe that law in a manner in which 
I desire to submit to any lawyer to say whetller it is a 1air construc
tion of a law of that character. Let me repeat what the constitu
tion of Ala bawa provides. It provides that the General Assembly 
may ,rro\ide for registration; and that when registration has been 
proVIded for, then no person shall vote unless he has baen registered. 

Now, the committee construe that provision in this wise: that tho 
Legislature may pass a law for registration, and when it does pass a 
rc~istratiou law, if that law says that a ma.n shall not vote ,,·ithout 
bemg registered., then ho sha.ll not vote without being regist<tlrcd. 

I submit that is a per\ersion of tho meaning of the framers of the 
constitution. The true meaning is this: the constitutional conven
tion being assembled., it desired to provide as a prerequisite for voting 
that enry voter should be registered. In registeriug he is required 
to subscribe to an oath to support the Cons~itutiou of the U:m.ited 
Sta,tes anu the constitution of the State of Alabama. 

The framers of the State constitution coulu not with propriety 
establish all the framework and machinery of registration, but they 
meant to provide that w ben the General Assembly provided for regis
tra,tion, then, after the system had been established by act of the 
General Assembly, it would be illegal for any man to vote without 
being registered. 

The gentleman from ·wisconsin [Mr. HAZELTOX] asked this morn
ing why tho framers of that constitution did not ~:tdopt a provision 
that no man should -vote unless registered, and have it opcrttto im
med.ia.tely. The reason is plain. If they hau done so it might have 
been impossible to elect a, legislature. If the constitution said that 
~o man ~hould vo~ unless reg~stere~, without deferring its opera
tiOn until the maclunery for re~;1strat10n had been established, grave 
questions ref?arding the lcgahty of an intervening election might 
ha Ye been rmsed. 

Now, I submit. to any lawyer whether there could be any other 
proper con~;tructiOn placed upon that. I dwell upon this because if 
it ~;houlU be decided that under this constitutional provision no citi
zen can be a legal voter- in Alabama unless he has re..,.istcred, then 
enonl!h illegal votes are proved t-o have been cast for the contestant 
in this case to change the result by 500 or 600, even though every 
vote which he claims be counted for him. 

The next point in this case is the question of non-residence. I 
stated that tllo majority report was in error on this point also. That 
report states that the contestee does not prove that the men aro 
non-re idents. 

The ~aJority of the committe~ refused or failed to deduct the ille~al votes of 
non-resull'llt persons who voted for .Mr. Lowe, although the proof is positive anu 
uncontrauictcd that such pen•ons >oted for :Mr. Lowe, anu that they were not 
re11i ucnt~:~ of AlaiJarna, but residents of other States. 

The witnes. es l,.ri>e enuence re::rarrling this mattorsimilar to the followino-: 
"John WilRon was not a resident of .Alabama; he lives in Tennessee :Ud he 

never pretended to claim this as bis home. ' 
""Wesley Phillips was a non-resident of the State of Alabama.; he lives in Ten

nessee. 

" Squire Holsten was a non-resident of the State of .Alabama; he lives in Georgia, 
and is an ille._J;al voter. 

"John O'Neal was a non-resident of t-he State of Alabama; claims his home in 
Georgia. 

· • Berry Blair was a non-resident of the State of Alabama: lives in Tennessee; 
waR an illegal voter." · 

The witness also testified that all the non-residents whose nameR they gave 
vot!'ld for William M. Lowe, anti all thef!e name:; are found on the poll lists. 

'Ve could go on with these uetails, butHpace forbids. 
It is evidence of this character which the majority of the committee say is "not 

sufficient." 
They also say: "llis (Wheeler's) proofs uo not sustain his allegations." 

Could. it be possible to give moro positive proof than thatY By 
this character of evidence we provo that eight.y-one men who were 
working on the Shoals Canal and were resiueuts of Tennessee and 
North Carolina and Geor..,.ia voted for the contestant. Certainly no 
oue will conten<l that such a person is a lega,l voter under tho laws 
of Alabama. And this evidence is not in any way cont.rovertod by 
any other evidence in tlle cause. But tlle majorit.y report does not 
deduct a single one of these votes from the vote of tl.le contestant. 

Again, on the question of votes of minors. \Ve allege in onr an
swer tllat minors voted for Mr. Lowe at various precincts, and we 
pat in proof of this character: 

Mr. I.ewis Rwears that .Tack L. Armestead voted for Mr. Lowe; that he had known 
him for ten :rl".ars. and when he tlrRt knew him he was not more than six or seven 
y&.rs olu. He also swears that Derry Conger voted for Lowe; that he had known 
him for twelve years, and when he first knew him he was not more than six years 
old. 

On page 894 of the record I proved that James Chancller was only 
eighteen years old. Also, page 899, tha,t Robert Swith was onlv 
twenty years old, and that Epllraim Springer was only twenty years 
old. All of these persons the proof shows voted for Mr. Lowe. 

This is t.be character of the uncontrarlicted evidence which I pro
duce to show tlla.t minors voted for \Villiam M. Lowe. 

By such evidence I have proved. that sixteen voters were minors, 
their ages varying from seventeen to twenty years, and thnt they 
voted for Mr. Lowe; yet tho majority report says that there is no 
evidence sbowb1f! that tllese minors voted. 

Then again, w_tth regard_ to convicts. \Ve pro\e by the magis
trates wllo conviCted. certam mon that they were convictecl; and we 
prove also that they voteil. for tho contestant. The majority report 
states that we sllould have prodnce<l in evidence tran~;cript.s of the 
convictions. Th1s would. be trne if the convictions were mat.te.rs of 
record. But it is shown by the proof th at the~e men were convicte<l 
in magiRtra,tes' courts, which nuder the laws of Alahama are not 
eourts of record. Hence there was no r ecord. of their conviction. 
But as this was somewha.t of a questionable subject., I notice that 
the minority of the committee have not incln<le<l these in tlle votes 
they say should bo deducted from the voteR of the contestant. 

Aga-in, t-lle report of the majority snys that we did not prove for 
whom the unregi~tered voters vote<l. It woulcl he i111possihle for mo 
to ro~d all the evidence on this subject, bnt with regard to GOO voters 
of this character the evideuce is as conclusive as it is po~:~sible for 
human evidence to be. 

For iusta.nce, the witnesses swear, "I know snch a mnn; I saw 
him vote; I saw his ballot, ani!. the uame ou his ballot for Congress
man was William l\1. Lowe. I sa,w him hand that ballot to the in
spectors." Otller witnesses swen.,r as follows: "I know such a man; 
I know be voted for William M. Lowo for Congress, November 2, 
18t!O." 

There is evidence simila.r to this with regard to over 600 voters 
whom we prove to be unregistered and to have voteu for Mr. Lowo. 
The IJ!ajorit.y report says there is no eviucnce allowing how these 
unrcg1stereu men voted. 

As to 40'0 others of the e unregistered voters wo prove how they 
voted in this way: wo prove that they w<'ro oft be party which sup
porte-d Mr. Lowe; that they were I'ecognize<ladvocatesofhi~:~ at tho 
electwn ; and a,ltl.lon~b the witnesses say they uid not see tllem llaml 
in their ballots, yet they say tlley w re snpport<'rs of l\1r. Lowe, tbey 
were ad~ocating his election, they belonged to tbeparty which sup
ported h1m anu t.hey have every reason to believe that these men 
voted. for him. Tllis eviuence is ent irely und.ispate<l, and it i~:~ the 
very character of evidence which the majority report in tllo case of 
Bisbee vs. Finley sa~·s is sufficient to prove how a man voted. It is 
the samo cha.racter of evideuce wllich tho majorit-y report in tho caso 
of Lynch vs. Chalmers says i~:~ sufficient to provo how men voted. 

Now, to illustrate anotllerpoiut which I re(l'ard as a ha,rdship upon 
tho contestee. The majority take the eviue7tce of one witness who 
says thn.t sixty-one colored. mon voted at a certain precinct-Cavo 
Springs; and that tho colored men wero soli<l for Mr. Lowe. Uvon 
tllis evidence the m~jority count 10 moro votes for Mr. Lowe than 
were returned for him, simply because one witness swears tlJat 
sixty-one colored men votecl there, and that tho negroes \Yore soli<l 
for Mr. Lowe, and the retnrns showed only 51 votes for him. When 
I prove twenty-two of tllose men were not registered, they refuse to 
take that sumo evidence to show how fboy voted. 

I will repeat that while they take a part of tho same a11sw·er to a 
question to provo that sixty-one men voted for Mr. Lowe, an<l wllen 
1 prove twenty-two of those ~;ixty-one men w~ o unregistered, ~.!.loy 
refuse to take that evidence to prove bow the meu voted. when we 
proved them to be illegal. So far as this evidence benefited Mr. Lowe 
they took it to attack the sworn return of an inspector, but when 
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we turn and say take those 10 extra votes and give them to him, but 
we claim you must deduct 22 because we prove those 22 arc not 
registered, they say t.hat evidence is not sufficient to prove for whom 
thev voted. 

We come now to l\.1eriuia.nville. They pnt witnesses on the stand, 
and those witnesseR s"·ore they voted for \Villiam M. Lowe. I proved 
twenty oft hom were not regi&tercd-voted without being registered, 
and they say t.hat proof is not snllicien t to show for whom they voteu; 
in other words, in the same cn.use the same witnesseR giving evi
dence with rega1·d to the uamc subject, that much of it wWch is of 
benefit to the contestant they say is good, but that much which is 
to thl" Lenefit of the contestee they say is not goou. 

I respectfully submit tllat it is not right for the committee to make 
a report that would do the injustice to my district and to myself to 
sn.y that they would count 400 or 500 more votes for the contestant 
than the evidence sllows belongs to him ancl refuse to count any part 
of the votes which were cast and not counted and which the evideuce 
showe1l bclon.~e.d to the contestee, everi though it did not change tho 
result Y But 1 insist it does change tho result, and would, if counted 
properly. 

There is one question more I want to speak of. The law of the 
United States regarding tho manner in which evidence is taken in a 
contested-election case IS in substance like the judiciary act of 1789 
in rflgarcl to the same subject, anu the decisions of t.he Supreme Court 
on the one law will be a correct construction, and binding on the 
other. 

It is a rema.rkaulo fact that nearly every essential paper callc1l a 
deposition w bich the contestant has brought here and placed before 
this committee is entirely without any certificate of any kind what
ever. One hundred and ten of the depositions also fail to show that 
any one of the witnesses were sworn. In addition to that fifty depo
sitions in t.he record show the commissioner who took them refused 
to allow the contestee to cross-examine the witnesses, or to propound 
to them any question of any kind . 

I ask t.lJe Clerk to read one of the certificates of the commissioner, 
-which ~:~hows his illegal rulings in refusing to allow contestee to 
cross-examine witnesses. 

The Clerk read as follows: 
Trr.n: STATE OF ALABAMA, Mad~on County: 

The objections on the other side of the sheet were made to each question of con
testant, but wore WI'itton below t.he answers for convenience, as conte8tant. haC. 
printed bit~ qne>~tions 80 closely that obj ectionR could not. otherwise be entered. 

.After enterin~ the o\Jjections contestee, IJy his attorney, then proceeded to cros~;;
examine said w1t-ness, but the commi11sioner nlled and decided that contestee h ad 
no rig"ht to cross-examine a witness after entering an objection to the quest.icm of 
contestant, and t!Je commissioner ueulined to allow any qnet~tion propounded by 
contestee or ills attOiney to IJe written uowu and become a pru·t ot' the recol'd, to all 
of wllich conte>~tee, by his attomey, ob,jected, ancl after the ruling of the commis
.;ioner duly excepted t!Jereto, and asked tlle commissioner to sign llis name to these 
objections and exceptions. 

.A.. J. BENTLEY, 
Kotary Public and Oomm·issioner. 

:M:r. HEWITT, of Alabama. I would like to ask my colleague 
whether a motion was made before the committee to exclude that 
kind of depositions. 

Mr. WHEELER. Motions were reguhrly filed before the com
mittee, and they wore printed and in the hands of the committee, 
and when this war:~ brought to their attention they all with one voice 
seemed to say, and somo expresseu themselves openly, that such testi
mony was illegal and coulu not uo received. Hut on such evidence 
as that they make a change in the result of about 300 votes. 

In other cases where we cro1::1s-examined the witnesr:~es of Mr. Lowe 
we conclusively showed that the witnesses did not testify truthfully 
in answer to q nestious of contestant. Therefore, to prevent the em
barrassment of cross-examination, the contestant's attorneys served 
a false notice on the contestee. The notice said they would take 
evidence at or near Pleasant Hill, and as Pleasant Hill was a place 
consisting of several plantations it would be no more notice than to 
say they woul<l take evidence at or near Capitol Hill. I bad notice 
served by the sherifl' requirmg a more uefinite notice, and I will have 
that notice road. 

The Clerk 1·ead as follows: 
'William M. Lowe, contestant, vs. Josepll Wheeler, contestee. 

To David D. Shelby, esq., or Pll~n~·J@~~ eJ:i:·-L~..!'~ :W. Day, esq., attorneys of 

GEXTLlDIEN : I ha\"e recei\"ed notice that yon will take evhlence on Monrlay, 
March 7, 1881, at or near Pleasant Hill, in the county of Madison, Meridianville 
precinut. 

This is to inform yon that there is no such place as Pleasant Hill on any maps 
of .Alabama, or Madison County, not e>en the largest maps ; there is no po~c~t-ollice 
of that name; there is no votin:; placo of that name; there is no incorporated 
town of tllat name; there is no town of any kind of that name; there is no village 
of that name, or hamlet of that name. 

Woll·informetl people are unable to state what place is roferrocl to by that name. 
Contestee therefore gh·es notice that whbout more definite or specific information 
an1l notice be will IJe una i.Jle to find said place and cross-examine witnesses. Con· 
testee therefore giYes notic.e to contestant tbroup:b hisattorne,y~:~ that he will move 
to supprcHs all eviuence taken nnder the pretended notice reterred to. Contestee 
state8 that !Je i1:1 cle8irous of being present when tlle witnesses mentiontJd in said 
pretended notice are examined, and he desires and demands as a right that lle have 
a now notice as ret]uired IJy law. 

JOS. WHEELER. 
Executed March 5, 1881, by Rervi.ng a copy of the within notice on D. D. Shel!Jy, 

esq., aa attorney for \Villiam M. Lowe, esq. 
JNO. W. COOPER Sheriff, 

By JOE E. COOPER, Deputy. 

Mr. WHEELER. Receiving no response to that, I made an affi
davit to a similar paper, anu had that serveu upon them also, as is 
shown Ly the record below; and even with t.bat paper they gave 
no intimation as to the place where they would take the testimony. 
I t,hen employed a lawyer and told him to go to the place indicated, 
or to the plantation which bore that name, and see if he could find 
where men were congregating and in th:.tt way ferret out the place 
where this testimony was to be taken. He started to the place, and on 
inquiry lle learned that colored men were seen going west that morn
ing. He followed, and after going six or seven miles he found a place 
wl.lere a nephew of the conte~o~tant was taking testimony. llut after 
he reached there he was refused the privilege of cross-examining the 
witnesses, as is shown by the commissioner's certificate. Dut that 
is not the worst of it. The certificate of the commissioner and the 
affiuavits of two lawyers who happened to be there when some of 
these ex parte affidavits were Leing taken are in the r ecor0-, and I 
will have one of them read. 

The Clerk read as follows : 
STATE OF ALABAMA, Madison County: 

Defore me, .A. J. Bentley, notary public and ex otlicio J. P. , personally appeared 
James M. RobinRon, who, 'being sworn, deposes and says that be camtJ to the office 
of .A.. J. Bentley on Monrlay, Much 7, 1881, and saw JoReph '\Valker bein~ ex
amined as a witness in the contested.election case of Lowfl, r.ontestant. and 
'\Vlleeler, contestee; that said Joseph Walker was askerl, "For whom diu you 
:~;i \~e!1~~r:~~n6~~~:~ri_~~.~ress ~" The witness replied, '' I voted for Gen-

Mr. Lowe Davis was acting as attorney and waR talring down the evidence him
self, an& no one was representing Joseph '\Vlieeler. 
_ .Mr . Lowe Davi s did not put down the answer as it was given, but put down 
only the name of \Villiam M. Lowe, thus malrin~ the witnes~'s eviuence Rbow that 
be voted for William M. Lowe, when in fact affiant believes ho diu >ote for Joseph 
'\Vlleeler. Affiant further states that be p:aYe said Joseph Walker a ticket with 
the Garfield electors upon it, anrl the name of J oKeph Wheeler for Congres& on it; 
and affiant believes saiu Joe Walker did vote saiu ticket. 

J. M. llOBIX~OX. 
Signed and sworn to before me this the 15th day of March, 1881. 

.A. G. BENTLEY, 
N. P., ex off., Jus. Peace. 

Mr. WIIEELER. In addition to tllat I will have the Clerk also 
rcall t.he certificate of the commissioner who took this evidence. 

The Clerk read as follows: 
TnE STATE o:v ALABAlfA, Madison Cotmty : 

'\Then the witness, Harry Derrick, was being examineu. and when he was asked 
the seconll quest.ion by contestant, whlch was as follows: " ]for w!Jom diu you 
vote for Representative in Congress 7" the witness replied: "I votetl for General 
Wheeler and Colonel Lowe;" anu to the fnrt-her question of contestant's attor
n ev the witness saiu "Tlle names of both General '\Vbeeler anu Colonel Lowe was 
on' the ticket I voted;" anu finally, after mueb r.rompting by contestant's attor
ney, the said witness finally saitl !Je voted for '\\"illiam M. Lowe. 

A. J. BENTLEY, J.P., 
Oommil!sioner . 

Mr. WHEELER. It is that character of evidence, evidence which 
the certificate of the commissioner shows was written uown Ly the 
lawyer who was taking the evidence, and wWch conYeyecl a mean
ing different from what the witnesr:~ sought to convey-this is the 
cllara.cter of evidence that you are called on now to consider in the 
question of a right to a seat in this House, and that is exactly the 
kiml of evidence that is used against the contestee in this ase. 

Mr. IIE,VITT, of Alauama. I would like to ask my colleague in 
this connection if that deposition which has just been read is takt."ll 
in the handwriting of Colonel Lowe's attorney that represented him 
tberei 

M:r. WHEELER. I think it is, though I know nothing fm·thcr 
except what the evidence discloses. 

Mr. HEWITT, of Alabama. It says he was writing out the an
swers. 

Mr. WHEELER. Yes, sir; lmt the evidence is here, though I 
cannot testify myself as to the handwritinCT. 

Again, a.n attempt was made to a,t.tack }'lint Lox. They put in 
evidence tho return from the probate judge of Morgan County, aml 
on that return, as appears in the committee-room, is iuuorscd the 
words, "Flint precinct not given : Lo,ve 76, Wheeler 59." 

The argument is maul.'\ by contestant's attorneys, and by tll~tt ar
gument 76 votes are claimed for Lowe ; and afterward we t>ent to 
the probate judge, who files his affidavit., which is attached to a mo
tion which was before this committee, showiug that when tho return 
left his hands that indorsement was not on it, and never was pnt on 
it until it went into the bands of the agent of Colonel Lowe. A.ncl 
this is the character of evidenee brought here to be imposed upon 
Congress to nffcct t,ho right of a seat on this floor. 

The affidavit of tho 1)rouate ju(lge referred tv is as follo"·s: 
THE STATE OF .A.LABA.'\I.A, Morgan County: 

llf'lfore me, Jolin R. Fowler, clerk of the circuit court, perRonally appeared E. 
M. Russell, pro!Jatejndge of the county of Morgan, State of .A.lu\Jama, who, IJeiug 
uuly sworn atlconling to law, says that. he furnished to the at.torneys of William ~1. 
Lowe a paper certifying to the vote of Morj!nn County, IJy precinct!!, as returned 
to the secretary of state IJy the boarrl of supervisors of the country of Morgau. for 
election held~ ovem!Jer 2, 1880. 

.A.tliant further states that the following '1.\·ords. viz, ":F!!:1t precinct not given: 
Lowe 70, '\Vheoler 59," were not indor:~eu upon tbe paper i.Jy atliant, nor were such 
worus on the paper when the paper left his ollice. 

E. M. RUSSELL, 
Judge of Probate ()ourt. 

Sworn to and suusl··ribed before me thi:! the 27th day of Marcll, 1883. 
[SEAL.) JOHN R. :FOWLER, 

Clerk of Oircuit Court. 
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There aro one hundred and ten depositions of this character; for 
instance, it is headed "deposition of Justic~ Macdonald, a witness · 
for contestant, taken on the 11th day of March, lt:$81," aud at t~e 
bottom is put, "signed before me on the day and year aboYe wnt
ten. Roucrt W. Figg, N. P ." There is nothing to show that tho 
witnes , who it is claimed was examined, was ever sworn, and no 
cert.ificate showing that it was written in the presence of the com
missioner · there is no certificate of any kind as required uy the law 
except tb~ words "signed before me on the day and year auove 
written." 

And that deposition and one hundred and nine like it are taken as 
good evidence to attack the seat of a member of Congress. And worse 
than that : they took these depositions to show how men voted, 
and they swore thoy did not know how they voted. Even if they 
were sworn at all, the pretended depositions prove nothing. 

I give him a sample of this evitlence : 
State if it is not true that you do not know what ticket you voted except by 

hearsay. Answer. It is true. 

And there are fifty pretended depositions of the same character, 
where tho witnesses say that they only knew from what some man 
told them of how they voted, and several swore that they voted for 
Lowe for Presiuent and others that they >oted for him for Se11ator. 
I only allude to that to show that these people did not know how 
they voted, auu yet the committee take that evidence to not only 
reject the box that represents 142 votes for contestee and only 57 for 
the contestant but they reject the uox altogether aud take this char
acter of evidence to prove 128 votes for Lowe, antl they give himl~~ 
votes and do not give any to the contestee, altJwugil the same wit
nesses swore that the contestee received a nUIDber of votes at that 
box. At this uox the inspectors are proven to be mon of high char
actor, and they tes~iticd tha:t every thing was cond~ctcd with perfect 
fairness1 uut uotw1thstandrng th1s the box was reJecteu. 

This tlleo-al evidence taken for the contestant was taken at an 
illeo-al timg taken at a time when tho contestee could not rebut it, 
boc~use it ~vas taken within the last ten days, and the conte~:~teo 
therefore had no opportunity to rebut. The contestant hau a rigilt 
to only take evidence in rebuttal of what the contestee hntl proven. 

I desire to say, with reference to the committee, that I do not bo
lie>e they intentionally made such a report. They have been im
posed upon by some one. In view of the voluminous character of 
the record and the extent of their duties they relied on some one to 
o-i ve them these facts and to point out the evidence to be inserted in 
the report, and in that way they have committed this great wrong 
against the contesto~. . . . 

.Now, to illustrate w regard to the Men dian v_illo uox. There wore 
sixty pages of ovidenco. The coz:nmittce pnt m two pages: There 
is not one word of contestee's ev1denco alluded to; and this Honse 
would uever know that the contestee had taken any e•idenco at 
that poll unless I was permitted to stand here and tell the House of 
it.. They put in their ~eport "hat occ~p~es l~ss than Ttwo pag~s, 
and call that evidence w regard to Mcttilianvillo box No. 2, wlule 
every word that is hurtful _ to the contel:!tee iJ?- the evi~once is re
futed and denied by three witnesses, who tho Witnesses for tho con
testant as well as all the other witnesses in the case state to be men 
of the >cry highest character; and the evidence of those gentlemen 
is not alluded to or referred to in this majority report. 

They proceed in tho same way in regard to Lanier's. 9ut of ev~
dence covel'inrr over seventy pages there are but three hues of evi
dence of the c~ntestee incorporated, and those three lines are culled 
out for the benefit of coutcstant and not for the benefit of the con
testee. 

I insist that it is the duty of a commit.tee when it reports to this 
House to report the facts, to report the facts that are ~roven, and to 
give enough of evidence ~o sho'Y what legal concluswn should be 
arrived at from all the evidence 1n the case. 

I shalluow allude to some of tho conclusions which are arriYed at 
by a mcmucr of the committee, t.he gc~tlema,n from :Massachusetts, 
[Mr. RAN~EY,] with regard toregtstratwn. 'lilat gentleman refuses 
to concur with the mujority of the committee in their as!:!umption 
that recristration is not a prerequisite for a voter in Alauurua, but 
he take~ the ground that tho evideuce ofl'ered by the contestee is not 
sufficient to establish that these persons were not registered. 

For instance, there are some poll lists in evidence; they are put in 
evidence in this way: the law says that when the polls are closed, 
antl the votesarecot:mtedoutand the returns prepared, the inspectors 
shall certify to the pollfut and to tho returns. It is frequently the 
cal:!e that ail these statements are incorporated in on~ certilicato, bo
cau~;e the wording of the statute implies that that is what was in
tended. When we apply to the probate judge fo~ the returns of the 
conuty he extracts from the returns of each precmct the necessary 
information that is wanted. 

For instance, ifwe want a return ofthevoteso~theco~ntyhewill 
take for this precinct tho votes as returned from 1t, and for the next 
11recinc~ the votes as 1·eturned from that, and so on thro~ghout. the 
whole llst. He will then taLulate the returns, put themm the form 
of a taLle, certify thew to be correct, and .deli':er thew as good evi
dence in any cause. And the contestee m this case has produced 
just such evidence, and it has never been questioned by auy court 
when properly certified. In the samo way if we want the poll lists 

tho judge takes tho returns anrl copies out the poll lists an'l ccrtifios 
umlcr the seal of office tllat it is a correct copy of tho poll list of the 
precinct referred to. Now, iu seven different precincts tho probate 
judge of Jackson County gi vcs us certificates of that charncter, and 
I will have one of the certific:ttes reaci. 

Tho Clork read as follows : 
THE STATE OF ALABAMA, Jackson County : 

I, John B. Tally, juuge of probate for said county, hereby certify that the above 
anu fom(J'oing, from ono to four inclusive, contain a full, true. aml comvlete exem
plificati;n of the poll list of Carpenter's precinct No.4 in saill county, maue on tho 
second dav of November, 1880, of the election for PreRident and Vice- Presiclent of 
the United States of America and for Congressman for the eighth Congressional 
diRtrict of the Sta.te of Alabama. 

Given uncler my hand this the 5th day of :March, 1881. 
JOliN B. TALLY, 

Judge of l'robate. 
:!\Jr. 'VHEELE:R. That same probate juclge was afterward put on 

the stand, and he puts that pollli!:!t in evidence, anu swears it is the 
poll list for that pr?cin_ct fo.r that election; a_nd he is cross~examine<l 
on it, aud no quel:!tlOn IS ra1sod as to that bcmg tho poll list of that 
preeinct. 

I respectfully submit that this evidonco is conclusive and satisfac
tory· but even if it wero not, there is sufficient other evidence to elect 
me by a large majority. 

The SPEAKER. The time of tho gentleman from Alabama [Mr. 
WIIEELER] has expired. 

Mr. ROBESON. Docs tbe gentleman from Alabama desire more 
time Y 

1\Ir. HAZELTON. I uosire to make a roqnest of the Honse. We 
all know as to the contestant, Mr. Lowe, that the condition of his 
throat is such that he is unable to address tho House. But· he has a 
speech prepared which he desires to have tho leave of the Honse to 
print. 

Tho SPEAKER. The gentleman from Wisconsin [:Mr. HAZELTOX] 
asks unanimous consent that the contestant in thiH case bo allowed 
to print remarks on it. 

Mr. SPRI~GER. 1 do not think that has eYer bcon done. I do 
not wish to object, unt I would suggest that this might give an 
opportunity for one gentleman to make very serious assaults on 
another. I wm uot object, however, if it is not proposed to print 
anything of tL personal character. 

l\lr. HAZELTON. I do not presume there will bo anythino- per
sonal in the speech. Tile gentleman from Alauama merely a'esiros 
to pre ent tile-legal argument. · 

Mr. SPRINGER. It is a precedent which has never been allowed . 
heretofore . 

The SPEAKER. Contestants havo always been allowed to au
drc s the House when they have so ucsired. 

Mr. WHEELER. I do not oujcct. 
There being no objection, leave was granted to Mr. Lowe, the con

testant, to have printed in tho H.ECORD remarks on tho pending caso. 
[SP.e Appendix.] 

Mr. HAZELTON. I move that. tho House do now adjonrn . 
Mr. ROBESON. If the gentleman from Alabama [Mr. \VHEELER] 

wil:!hes bis time extended, I shall ask that that be agreed to by nuan
imons consent. 

The SPEAKER. Tho gentleman from New Jersey [l\1r. HOBESON] 
al:!kl:! unanimous consent that tho gentleman from AlaLama have au 
atlclitional hour. 

Thoro wns no objection. 
:Mr. HAZELTON. Let the gent-leman take the additional timo in 

the morning. 
EXIWLLED DILLS SIGNED. 

Mr. ALDRICH, from the Committee on Enrolled Bills, reported 
that the committee hau examined an<l found truly enrolled uills of 
tho following titles; whou tho Speaker signed tho same : 

A bill (H. R. No. eOO) _granti11g a pension to Justus lleebe; 
A bill (H. R. No. 6G2) authorizing a duplicate check in payment 

of pension to William A. G<mlner, of Frederick County, 1\larylanW., 
in lieu of one loHt ; 

A bill (H. R. No. 3i'i) granting a penl:!ion to Frank Kitzmiller; 
A uill (H. R. No. 1154) granting a pension to Edward Farr; 
A bill (H. H.. No. 1180) increasing tile ponsion of George H. Black-

man; 
A bill (H. R . No. 1:?88) granting a pension to Mary Blowers; 
A bill (H. R. No. 137J) granting a pension to J amos K. Sturtevant; 
A bill (H. R. No. 14G2) granting a pension to Lewis Blundiu; 
.A bill (H. H.. No. 2080) granting a pension to Caroline Chase; 
A uill (H. R . No. 2260) granting a ponsiou to Thoma!:! J . Cofer; 
A bill (.H. R. No. 2<142) granting a pent~ion to Merton Staneli:tl'; 
A uill (H. R . No. 3000) grauting a pension to Nathaniel J. Coffin; 
.A uill (H. R. No. 3071) for tho relief of_ Charles H . Frank; 
A Lill (H. R . No. 354!.)) granting a pensiOn to Mary C. Murray; 
A uill (H. R. No. :37Gl_) granting a pension to Lewis Lewis; 
A bill (H. R. No. 4546) granting a llOosion to William H. Styles; 

and 
A 'Uill (H. R . No. GDDB) for tho relief of Prescilla Decatur Twiggs. 

LEA YK OF ABSENCE. 
By unanimous consent, leavo of absence was granted to Mr. WIIIT

THOR...' m for ten days. 
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ORDER OF BUSINESS. 

Several MEMBERS. Regular order! 
The SPEAKER. The regular order is tho motion of the gentleman 

from Wisconsin, [Mr. ·HAZKLTON,] that the House now adjourn. 
'l'he motion was agreed to; an<l accordingly (at four o'clock and 

twenty-five minutes p.m.) the House adjourned. 

PETITIONS, ETC. 
The following memorials, petitions, and other papers were laid on 

the Clerk's desk, under the rule, and referred as follows: 
By Mr. ATHERTON: Paper relatipg to the pension claim of Sarn.h 

:Maxwell-to the Committee on Invalid Pensions. 
By Mr. BRAGG: Papers relating to the pension claim of Adaline 

P. Loy-to the same committee .. 
By Mr. CAMPBELL: Tho petition of 1,250 mechanical engineers 

from different States, for tho appointment of a commi!>Sion to test 
iron and steel and other materials used in the construction of bridges, 
&c.-to t,he Committee on Manufactures. 

Also, the petition of honorably discharged soldiers of Meyersville, 
Pennsylvania, for the establishment of a soldiers' home at Erie, 
Penns~·lvania-to the Committee on Military Affairs. 

By l\1r. DEUSTER: Memorial ofthe Wisconsin Academy of Sciences, 
Arts, aud Letters, praying for an appropriation for the continuation 
of survcv iu Wisconsin under tho auspices of the United States 
Coast au(t Geodetic Survey-to the Committee on Appropriations. 

By Mr. FORD: l'apers rela.ting to the claim of W. W. Jackson
to the Committee on War Claims. 

Hy Mr. GARRISON: The petition of J. F. Lamden, pmying to be 
Ieinstated as an eugineer in the United States Nn.vy-to the Com
Inittee on Naval Affairs. 

By Mr. LUNA: The petition of Sisters of Mercy, of Yankton, Da
kota Territory, praying for an a.pproprin.tion of $25,000 to aid them 
in maintaintrig their works of charity-to the Committee on Appro
priations. 

By Mr. MOREY: The petition of J. F. Rill, for tho establishment 
of a post-route from Cmvers to Owensville, Clermont County, Ohio
to the Committee on tho Post-Office and Post-Roads. 

By Mr. PACHECO: The petition of Fairbanks & Co., praying 
the Government to adopt their gold aud silver coin scale and coun
terfeit coin detector-to the Committee on Coinage, \Veights, and 
~1ensures. . 

By l\1r. WILLIS: The petition of the Louisville (Kentucky) Board 
of Trade, for the passage of the bill relating to the construction of 
bridges across tile Ohio River-to the Committee on Commerce. 

Hy Mr. l\1. R. WISE: Memorial of John Carlson, in relation to 
a claim against the Egyptian Government-to the Committee on For
eign Affairs. 

HOUSE OF REPRESENTATIVES. 
SATURDAY, June 3, 1882. 

The House met at eleven o'clock a. m. Prayer by the Chaplain, 
Rev. F. D. POWER. 

The Journal of yesterday's proceedings was read and approved. 
RIVER A..'D llARBOR Al'PROPRIATIO~ BILL. 

The SPEAKER. The gentleman from Louisiana, M:r. GIBSON, 
who is confined to his room by illness to-day, bas, by note to the 
Chair, requested that leave be outaiued for him to have printed in 
the RECOHD some remarks by him upon the river and harbor appro
priation bill. 

1\ir. COX, of New York. I would like to have tho same privilege 
in case l do not l:5et an opportunity to speak on that bill. 

Mr. IIA WK. Let general consent be given. 
The SPEAKER. Is there oujection to the request of the gentle

man from Louisiana, [l\1r. GIBSON f] 
There was no objection, and leave was granted accordingly. [See 

Appendix.] 
ELECTIO:N CO:NTEST-LOWE VS. WHEELER. 

Mr. HAZELTON. I call for tho regular order. 
The SPEAKER. The regular order is t.be further consideration 

of the contested-election case of Lowe ·vs. \Vheeler. The gentleman 
from Alabama [l\1r. WnEELER] is recognized by the Chair, and is 
entitled, under the permission of the House already given, to one 
hour longer. 

Mr. WHEELER. Mr. Speaker, owiug to illness in my family, 
which prevented my sleeping last night, I had determined at one 
time not to avail myself of the courtesy of the House in oxteniling 
my time. But there are one or two things which I have thought 
best to state before 1 close. On yesterday a question was raised by 
a statement of the gentleman from Pcnusylvania [1\Ir. KELLEY] to 
which I desire to refer, and I repeat that my statements to tho House 
on this suhjoct are correct. Tlle full record roached me on the lust 
day ofFourua.ry, and the argument was ordered to commence (against 
ruy protest) on March 29. 

Tho ouly Democrat on tJ1e Anh-nommittee w-a€1 absent when tho 

cnunsel for contestee made their arguments. The committee an
nounced that one hour and a half would be allowed my side, and I 
am convinced that had my counsel thought it would have availed 
they would have urged with all pow:er for an extension, because t!Jat 
time ga.ve no opportunity to hardly touch upon half of the points· 
-involved, and the committee shut off my counsel in the midst of an 
argument upon one of the poi'nts in question. 

The committee positively refused .to give an extension to thirty 
days for filing briefs, and consequently we were compelled to appear 
before the collllllittee before the briefs for the contestee were printed, 
and I will state here that the counsel who argued my case assured 
me that it was their opinion tllat•on the evidence no judicial tribu
nal would come to any other conclusion than that the contestee was 
elected by a large majority. . 

I stated, and I state it again, that two gentlemen selectetl to argue 
my case before the Honse were unable 'to got the majority report · 
from either tho document-room or the Election Committee room 
until the tl.ay the case was called up for consideration. It is truo a 
few copies were given out before, but they had been ginn to other 
gentlemen; and on l\Iay 31 and the morning of June 1 additional 
copies were "ought for without success. 

I desire also to say ono word in roply to the gentleman from Michi
gan, [Mr. HoRR.] His speech. was not upon the case before this 
House; bnt it was largely an aspersion upon the people of the South. 
Now, I desire to sa.y to him with all respect that if the people in the 
Southeru States-and I sa-y it because I know the people in e>ory 
part of the South-if tho people in the South who you call Demo
crats wore congregated together and any ono should commeucc as
persions a,gainst the people of Michigan ho would be rebuke<l by his 
comrades. Southern people do not gather together te vilify people 
of entire States and sections. When they speak of straugers and 
persons who are absent they adhere strictly to tho truth and en
deavor to avoid the possibility of doing injustice; and I never ha>e 
known any persons, wborevor from, whet.her male or female, who 
had just cause to complain of any lack of the most courteous hospi
tality while in the country of the Southern ·people. 

I desire to say further, in refutation of what the gentleman from 
Michigan said yesterday, that no less distingni~hed a gentleman than 
the honorable Mr. Warner, of Alabama, formerly of Ohio, and who 
a few years back was Senator from Alabama, in the presence of tho 
honorable Speaker of this House and an assemblage of over three 
thousand people, assorted substantially at~ follows: that ho had lived . 
in Alauama for sixteen years; that be had been an open, avowoi!., 
out-spoken, earnest Repuulican politician dnri.ng that time, and had 
never yet received from any confederate soldier a single word or act 
that was not as courteous and ldncl as it was possible for oue gen
tleman to extend to another. Ex-Senator ¥Varner, whoso testimony 
I thus cite, has traveled over t,be South, and is known generally by 
the Southern peoplo. 

I wish to say one word more. The gentleman from Michigan saw 
fit to read a lecture upon what a gent.loman who receives a certifi
cate from his governor to a seat in this honorable body should do ; 
and he illuetrated it by what he stated bad been dono by a gentle
man from Michigan. I will state to him that when I recei\e<luotice 
of contest fill eel witll charges of fraud, I in formed the gentlemen who 
had charge of Mr. Lowe's interests that if the evidence showed that 
I had not been fa.irly :1nd honorably elected, I would resign my cer
tificate and would refuse to come and sit iu tho halls of Congress. 
But as the investigation progressed t!Jo evidence showed more and 
more illegality regarding tho votes of my opponent, while at tne 
same time tho thorough fairness of the elect.ion on the part of my 
friends was conclusively proven uutil the evidence presented here 
shows heyond queRtion according to the precedents established in 
this House, even including those of this very week, that t.he con
testee iu this case was elected by a >ery largo majority of the lega,l 
voters. I mean by this that t!Je proof conclusi YOly shows that giving 
to tho contestant every vote be claims aud dcduct.ing >otes of \'Oters 
which this Honse has decided to be illegal and voicl in decidiug cases 
under simil ar laws, there would be left for me a very ln.rge majority. 
I ask any gentleman whether with such evidence ho would he doing 
right to his coustitne,nts if he did not obey t!Jeir mandate and serve 
them hero to tho best of his ability~ 

The minority report in this case, concurred in by tho Democratic 
members of the committee, cites tho law and tho facts; and the con
clusion of the minority is that under no ci.rcnmst..auces upon the evi
dence in this caRe could a decision be renclored giving tho contestee 
less than two thousan<l nu1,iority. A deciswn was reuderc<l by this 
IIouAe on Thursday, on tho subject of registration, which, if adhered 
to, would elect me uy a largo mnjorit.y, anll I insist that this Hou.-e 
has no right to decide a question on Thnrsday to scat a Republic:m 
memuer, and then reverse their decisions Oll Sn.t,urday of tho snmc 
week to seat a Greenback a.Uy; and yet that is what t!Je major ity of 
this Honso will do if they confirm the majority report in this caHo. 

The proof iu this caHe shows beyond any qnestion, as I stated on 
yesterday, that at least three tlJOusand persons who were not regis
tered voted at that election. We prove further by uncontradicted 
and unquestioned evidence that at certain polls eight huudred of 
these n.nrogistorcd persons \Otcd for the contestant, aml there is uot 
a particle of proof in the record to controvert this. Tho proof is, 
furtlier, that in many cases tho poll list shows the names of persons 
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