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none better could be stated than those that the Senator from Georgia
has just stated. But how do we know he is ever to come back ? ()
remark I made was that the Senate had no official notice whatever of
the purpose of his leaving, and the record will show nothing upon
thatsubject. Wedeal with records, and not with imagination or sup-
position. So we have got a record here which shows the absence of
the President pro tempore of the Senate without anything to show
why he is absent or when he is expected to return. Now, he may
remain away as long as he chooses; no one has the right to control
him in that matter; and from day to day, out of this District, in some
State, he can (lesi%nate an officer to preside, if he can designate one
to-day. He can thus keep the Senate presided over by his sole will
without consulting its judgment in the slightest particular from day
to day as long as he pleases, if he can do it to-day. That is the whole
amount of if.

Mr. McMILLAN. The Senate can interfere by election at any time.

Mr. MORGAN. The Senate ean interfere by an election at any
time, and the Senate ought to interfere by-an election in every case
at the time, so as to have a man here who is stamped with the im-
primatur of its approval for President of the United Statesin the event
that that office also should become vacant by the absence of the
President.

+ Lirr'.; MCMILLAN. The Senate has already expressed itself in

ule 4.

Mr. MORGAN. Rule 4. There you see we differ again, There is
room for construction there. That shows a state of dounbt existin
on all hands; but there could be no doubt if we had a President o
the Senate sitting in the chair now who was chosen by this body.

Now, Mr. Secretary, I yield to the honorable Senator from Arkan-
8a4, [lir. GARLAND, ] but I wish to say that at some time duringthis
debate I will submit the proposition to the Senate that we adjourn
until Monday in order that this question may be avoided if we can-
not now settle it.

Several SENATORS. Do it now.

Mr, MORGAN. The Senator from Arkansas desires to be heard;
otherwise I would.

Mr. GARLAND. Mr. Secretary, the question presented here is not
free from doubt by any means, and it is very important. The prece-
dents that have been established heretofore were established with-
ont any objection ; no point was made. Itseems thatthere are two
Hrecedenta, one by Vice-President Wheeler and the other by Presi-

ent pro tempore Thurman, but there is no doubt in my mind that
these are designations that cannot be made in the absence of the
Presiding Officer. I think the parliamentary law is very clear upon
that subject, and I will detain the Senate a moment or two to read
it. In Cushing's Law and Practice of Legislative Assemblies, scc-
tion 313, speaking of just such emergencies as this, he says :

But such substitution ought to be made as an official act, and when the presid-
ing ofticer is himself in the chair of the assembly, or present in it, and canuot be
made in his absence by letter or otherwise; if the presiding ofticer is nnable to
attend in person, at the commencement of the daily sitting of the assembly, his
power of substitution no longer exists, and there is then occasion for the election
of a temporary presiding officer.

And that statement, as clear as it is, refers to precedents some
tenor dozen, in a note.

Mr. SHERMAN. I wounld like to have the Senator read thatagain.
I could hardly hear a word.

The AcTING SECRETARY. Will the Senate please preserve order.

Mr. GARLAND. On the first point made, the case is perfectly
clear according to this authority.

Mr, SHERMAN. I would like to have the authority read again.

Mr. HOAR. Will the Senator read Cushing’s statement again?

Mr. GARLAND. I will with a great deal of pleasure, if I can get
attention; but I do not want to read against the wind. In section
313 Cushing says:

In most of the Legislative Assemblies of this country, it is also provided by a
rule that the presiding officer, if & member, may substitute some other mem

to perform the duties of the chair in his place if he have occasion to be absent
for a part or the whole of the then present sitting. * = *

As in our Rule 4.

But such snbstitution ought to be made as an official act, and when the presid-
ing officer is himself in the chair of the assembly, or present in it, and cannot be
made in his absence by letter or otherwise; if the presiding officer is unable to at-
tend, in person, at the commencement of the daily sitting of the assembly, his power
of substitution nolonger exists, and there is then occasion for the election of a tem-
porary presiding officer.

That is perfectly clear, and it does not need any debate on that,
and then he refers to ten or a dozen precedents in a note, The
President pro tempore of the Senate being absent, we do not know
whether from sickness or what cause, cannot designate a member
by letter to take his place, and Cunshing winds up with the state-
ment that an oceasion is then presented for the election of a tempo-
rary presiding officer, Now, if “election” is there used in the tech-
nical sense of the word, of course we must go into an election ; but
I apprehend that, construing by analogy, ‘ election ” as used there
simply means the choice of a temporary presiding officer by xome
means or other; and as a means of solving this difticulty I offer this
re:olutian as u substitute for that of the Senator from Massachu-
setts:

That the gg;_lgnstion of Ion. J. J. INGALLS by the Presidanf;lpra tempore of the

aj

%:tw:o to p e over the Senate for this day be affirmed and approved by the
~Senate.

Mr. FERRY. I hope, Mr. Secretary, that will be agreed to.

Mr. GARLAND. Ithink, Mr. Secretary, that that will better solve
this difficulty, which presents, according to the Senator from Ala-
bama, a very serious question.

Mr. HALE. Why should not the Senator from Arkansas use the
langunage exactly of the rule, not say selected or designated to pre-
side over the Senate, but named “‘ to perform the duties of the Chair
until an adjournment.” Is it not safer?

Mr. GARLAND. The language of the resolution is that Hon. J. J.
INGALLS, designated by tha%’muideut pro tempore, be declared——

Mr. HALE. Followmg that, why not use the language of the rule,
‘“to perform the duties of the Chair until an adjournment ?”

Mr. GARLAND. I am perfectly satisfied with that.

Mr. HALE. That seems to me to be safer than it is fo term him
Presiding Officer.

Mr. HOAR. Mr. Secretary, I desire to ask the Senator from Arkan-
sas, with his leave, if his proposition does not directly contradict his
statement of his own opinion and the authority of Cushing?

Mr. GARLAND. I think not.

Mr. HOAR. Because it aflirms and approves, which seems to 1m-
ply and affirm, that the original designation was right.

Mr. GARLAND. We affirm and approve it to the extent of select-
ing the Senator named by him; that is all.

r. HOAR. But the word “approved” is used.

Mr. GARLAND. The Senate has perfect control of this matter.

Mr. HOAR. The word ‘‘approved” gocs further than that, in my
judgment.

Mr. GARLAND. I am willing to accept any language that carries
out the idea. The point I am after is this: I do not care to go into
an election, technically speaking, because we shall be confronted
to-morrow with the question, Who shall take the place of President
pro tempore of the Senate when Judge Davis returns? I want to
obviate that difficnlty.

Mr. HOAR. I think I shall feel compelled, if the Senator leaves
his resolution in that language, to insist that it lie over one day
under the rule.

Mr. SHERMAN. Mr, Secretary, it does seem to me that the best
way is to adopt the suggestion that has been made on both sides of
the House to adjourn until Monday. The adoption of the resolution
of the Senator from Arkansas is a choice by the Senate of a Presid-
ing Officer for a time, If so,it deposes the present Presiding Officer,
the gentleman we have regarded as our Presiding Officer, and com-
pels the Senate to again act upon the question of his re-clection.
That would involve us in delay and doubtand dispute, perhaps. At
any rate a great deal of time would be occupied. We shall only lose
two or three hours by now taking the ordinary adjournment until
i[unduy. I have no doubt that then the Presiding Officer will be

ere.

Several SENATORS. Make the motion.

Mr. SHERMAN. Mr. Secretary, I submif the motion that the
Senate do now adjonrn until Monday.

Mr. BUTLER. That was the motion I intended to make.
no objection to the Senator from Ohio submitting it.

The ACTING SECRETARY. It is moved by the Senator from Ohio
that the Senate do now adjonrnuntil Monday nextat twelve o’clock.

The motion was agreed to; and (at one o’clock and twelve minutes
p. m.) the Senate n&]ournmf till Monday next.

I have

HOUSE OF REPRESENTATIVES.
FRrRIDAY, June 2, 1882,

The House met at eleven o’clock a. m. Prayer by the Chaplain,
Rev., F. D. POWER.
The Journal of yesterday's proceedings was read and approved.

MESSAGE FROM TIIE SENATE. ¥

A message from the Senate, by Mr. SYMPSON, one of its clerks,
notified the House of the passage of the following bills, without
amendment, namely :

A bill (H. R. No, 377) granting a pension to Frank Kitzmiller;

A bill (H. R. No. 662) authorizin ga duplicate check in payment
of reusmu to William A, Gardner, of Frederick County, Maryland,
in lien of one lost ;

A bill (H. R. No.

A bill (H. R. No.

A Dbill (H. R. No.
man ;

A Dill (H. R.

A bill (H. R.

A bill (H. R.

A bill (H.

A bill (H. R.

A bill (H. R.

A bill (H. R.

A bill (H. R.

A bill (H. R.

A Dbill (H. R.

800) granting a pension to Justus Beebe ;
1154) granting a pension to Edward Farr;
1180) increasing the pension of George H. Black-

. 1288) granting a pension to Mary Blowers;

. 1373) granting a pension to James K. Sturtevant;
. 1462) granting a peusion to Lewis Blundin;

. 2088) granting a pension to Caroline Chase;

§ 2:!60; granting a pension to Thomas J. Cofer;

. 2442) granting a pension to Morton Stancliff;

. 3000) granting a pension to Nathaniel J. Coffin;
. 3071) for the relief of Charles H. Frank;

. 3549; granting a pension to Mary C. Murray;

. 3761) granting a pension to Lewis Lewis;
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A bill (H. R. No. 4546) granting a pension to William H. Styles;

and

A bill (H. R. No. 595'!8{l for the relief of Prescilla Decatur Twiggs.

It further announced the passage of the following bills, with amend-
ments in which concurrence was requested, nam(ﬁy:

A bill (H. R. No. 801) to increase the pension of Merritt Lewis ;
GAFL‘fiiulElH. R. No. 1020) granting an inecrease of pension to Albert

. Fifield ;

A bill (H. R. No. 2021) granting an increase of pension to Lucien
Kilbourne ;
5 A“}Ji!l’lb(ff. R. No. 2340) granting an increase of pension to George

. Webb;

A bill ({n. R. No. 3248) granting a pension to William H. H. Ander-
son; an

A’bill (H. R. No. 3277) for the relief of Josephus Hawley.

It further announced the passage of the following bills, in which
concurrence was requested, namely :

A bill (8. No. 340; granting a pension to Erastus Crippen;
BAt]iill (8. No. 570) granting an additional pension to Watson S.

entley ;
RA bii,i’(s. No. 654) granting an increase of pension to Rebecca

eynolds; :

A bill Eé No. 1772) granting a pension to Isaiah Mitchell ;

A bill (8. No. 1778) granting an increase of pension to Marian A.
Mulligan ;

A bill (8. No. 1852) granting a pension to Mrs. Florida G. Casey;

A bill (8. No. 121) to authorize the construction of a bridge across
the Sainte Marie River; and

A bill (8. No. 126) to reimburse the Creek orphan fund.

PRINTING OF MEMORIAL ADDRESS—PRESIDENT GARFIELD.

The SPEAKER laid before the Honse a joint resolution of the
Senate (8. R. No. 53) for printing the memorial address on the life and
character of James A. Garfield, late President of the United States;
which was referred to the Committee on Printing.

LEAVE OF ABSENCE.

By unanimous consent, leave of absence was granted to Mr. OrTH,
for twelve days, on account of important business.

ORDER OF BUSINESS.

Mr, RANDAL. I demand the regular order.

Mr. COX, of New York. I desire, if possible, to have consent to
introduce two or three bills for reference only, as I want to go home.

The SPEAKER. The regular order is called for, and the Chair
will be unable to entertain a request for unanimous consent. The
regular order is the further consideration of 1hie election case,

CONTESTED ELECTION—LOWE VS, WHEELER.

Mr. HAZELTON. Now, Mr. Speaker, I yield to my colleague on
the committee, [ Mr. THOMPSON, of Iowa,] who will make the open-
inﬁ address in this case.

he SPEAKER. The Chair will state to the
consin that ten minutes of his time was occupied last evening.

Mr. THOMPSON, of Iowa. Mr. Speaker, I trust that I shall not
have to occupy all of the fifty minutes time remaining with the con-
sideration of the questions presented by this case. 1t is only due to
myself as it is probably due to all of the committee, as well as to the
members of the sub-committee that had this matter specially in
charge, to state that until last evening I was not aware of the fact
that I was expected to say anything on this question to-day.

I do not come before the House, sir, asserting that 1 enter upon
the consideration of this or of any other question invelving politics,
entirely free from prejudice. IfI made such a declaration as that
I do not presume the best friends I have on this floor would give me
credit for telling the truth, and they would be right. In thirty
years of an active life I have learned todetest the Democratic part
as an organization, though loving many of its members us personal,
warm, and good friends. While I have nothing to say in defense of
the Committee on Elections of this House, for I think it requires
none at my hands, still at the same time I trust I will here or else-
where be prepared at all times to defend it against any thrusts which
may be made, no matter what quarter they come from, on account of
any bad conduct alleged against it, either intentional or otherwise,
in any case which may be submitted to it for determination.

I must say, Mr. Speaker, that I was somewhat surprised whenthe
gentleman from Alabama, the contestee in this case, who received
the consent of the House last evening to make a statement, during
the course of which he saw proper to make charges that the Com-
mittee on Electionsor the sub-committee, which had the supervision
of his ease in hand, had failed to give him facilities or proper time
for the presentation and proper hearing of his case. In justice to
the sub-committee, and I trust that I will have the attention of the
House while Imake it, I desire simply togivea brief statement of all
of the facts connected with the hearing of this case from the time it
first came into the House, and what has been done by the sub-com-
mittee at the dictation and request of General Wheeler himself, And
when the charge is made here that the sub-eommittee at any time
refused to extend to him either courtesy or time even beyond the
ordinaryrules adopted by the committee in every other case that has
been before it, 1 must show that the charge is without the shadow

entleman from Wis-

of a foundation, and that this casestands a sole exception to the vio-
lation of the rules set up by the committee for its own guidance in
regard to time for hearing 1t, and has had more privileges in that
respect than any one of the twenty-two contested-election cases that;
have been before that committee during this Congress.

The sub-committee to which this case was referred was composed
of the gentleman from Wisconsin, Mr. HAZELTON, Mr. RANNEY, Mr.
Pavur, Mr. BELTZHOOVER, and myself. On the 24thday of December
last it was ordered that t-im testimony be opened in the presence of
the parties themselves, and that it be taken to the Public Printer
and printed for the use of the committee. Please remember the dates,
because they are important elements in connection with the allega-
tion made as to the action of the committee in this matter. ’lghe
first case referred to the committee and the first in which the testi-
mony was ordered to be printed was this one, and it was the first one
in which the testimony was actually printed. That testimony, I
say, was placed inthe hands of the Public Printer on the 24th day of
December last and within three days after the organization of the
committee. I want further to say here, Mr. Speaker, without fear
of contradiction, that every courtesy with reference to time, ever,
request for delay was granted, so far as it could be granted; an
further, that every motionlooking to delay and every request foran
extension of time came from the contestee himself.

When this order was made, on the 24th of December last for print-
ing, it was delayed at the request of the gentleman from Alabama
himself, the contestee in this case, until the 4th day of the following
month, January. On the 5th of Janunary and after obtaining this
delay on his own motion from the 24th of December to the 4th of
January, a further delay was made by reason of a dilatory motion
interposed by the contestee to suppress certain depositions. And
further delay was asked for and the motion filed to suppress further
deposition on the 8th of January last, all by the contestee in fhis
case himself.

Now this testimony was printed, published, and returned to that
sub-committee on the 24th of February last, just exactly one month
from the day it had been ardered to be printed. Ordinarily one-
half of that time is all that is required by the Public Printer to re-
turn such papers complete. This testimony embraced two volumes,
comprising nearly two thousand pages. Much of it is a reprint or
repetition, A great deal of it is a repetition quite a number of times
of the notice of contest and the rcp{jy of the contestee, and various
depositions and notices to take depositions are duplicated and placed
in the record u.nneceaanrilg.

But, as I have said, on the 24th day of February the testimony was
already completed, printed, returned, and placed into the hands of
the committee for action.

The contestant filed his brief on the 6th of March, just one week
after that testimony was placed in the hands of the committee.

The contestee was then ordered tofile his brief by the 21st of April.
But, owing to matters that he stated to the committee, that time
was extended until the 29th, when he was ordered to file fiis Drief in
the case. He failed again and asked more time, and the committee
again indulged bim with an extension until tlre 31st of March, when
he again failed to file his brief. The argument then, owing to the
fact that the attorney of Lowe, Mr., Shelby, was compelled to leave
to go home to attend to businessthat he had in court, was had on the
29th.
On the 20th he commenced his argument with the understandin
the contestee should have time to file his argument when requestec
or as soon as he could prepare it. On the 20th Mr. Shelby was heard
before the committee. And on that day again, at the request of
the contestee and at the request of his attorney, the timne was ex-
tended until the 3d of April, all these extensions being under pro-
test of the contestant all the time, his attorneys insisting from the
very first day that his brief was filed that there should be no ex-
tension of time. But the committee, feeling there were good excuses
given for the contestee, and that it was not merely for the purposes
of delay, granted each and every extension of time that he requested
at the hands of the committee, And I say that under the circum-
stances, when this had been continued for nearly three months and
the committee had complacently listened to the application of the
contestee for extension of time again and again, timeafter time which
was asked for by no other one, and which was granted to no other
one, I say a charge of bad treatment comes with bad grace from the
contestee in this case under all the circnmstances and at this time.

Finally, on the 1st day of May, the month that has just passed, after
the committeo had extended ‘the time repeatedly time and again,
always and ever at the request of the contestee and his attorneys,
that brief was filed on the 1st day of May last. And, as my worth
colleague on the committee [Mr. HAZELTON] last evening stated,
it hus been added fo and I have been notified that some thirty pages
were printed in the last few days, which I say frankly I have not
seen. Whenhe would conclude I donot know, unless the committee
had put a stop to it at some time or other.

And now if my Democratic friends on the other side say, and if
the contestee himself says,that under the circumstances, when he
has been granted three months’ time for the purpose of preparing
his case and having it heard and argued before the Committee on
Elections, he has been unfairly treated, I think the charge is with-
out proper foundation. And I want to say further that 513 gentle-



4456

CONGRESSIONAL RECORD—HOUSE.

JuNe 2,

man's attorneys were given every minute of time they desired. We
met there four different times, and sat for hours listening to the man-
uscript argument subsequently committed to print and filed with the
committee. And the first time in the history of this case, notwith-
standing it had dragged its slow length along for three months, the
first time I heard any complaint on the part of the contestee that he
had not been allowed sufficient time was last evening, when that
complaint was made by the gentleman who has delayed the case on
his own motion and for his own purpose, and what that purpose was
he ean best explain.

Mr. WHEELER. Will the gentleman allow me to say one word
in personal explanation 7

Mr. THOMPSON, of Iowa. Yes, sir.

Mr. WHEELER. It is true you allowed my counsel ninety min-
utes only. That was the arrangement as to time, and that is all I
said last night.

Mr. THOMPSON, of Towa. Allthat I know about that isthat the
very first time the counsel of the contestee was there we gave i
an hour and a quarter, because Mr. Shelby had taken that time ; and
how long Judge Wilson occupied I really have forgotten,

Mr. WHEELER. The geptleman from Iowamixes this with other
cases. There was but one time my counsel spoke ; Mr. Wilson first,
followed by Mr. Paine, just an hour and a half. The gentleman
from Iowa is mistaken in his recollection.

Mr. THOMPSON, of Iowa. What I have to say, and I repeat it,
is simxgy this, that the contestee’s attorneys——

Mr. KELLEY. Iask the gentleman from Iowa to gield to me for
a moment.

Mr. THOMPSON, of Towa. I yield to the gentleman.

Mr. KELLEY. Itsohappened thatwhen I entered a carlasteven-
ing I found my old friend and former associate on this floor, Hon.
Jerry Wilson, who was of connsel in this case. I had justheard the
statement of the gentleman from Wisconsin [ Mr. HAZELTON ] and re-
ferred to the fact that Mr, Wilson’s name had been last upon ourlips ;
when he went on to make a statement, not challenged by me, that he
had had all the time that he required. That when retained he had
stuted that there was but one point in the case that he could argue—
that of jurisdiction, his partner, Mr. Shellabarger, having discussed
the other point or pointsin the Chalmers case ; that all the time had
been allowed him that the point he undertook to discuss required ;
and that he had heard of no complaint from his associate that he
had not had all the time that he required and desired. This was a
casual conversation in the car last evening, but it seems to me to
have something of a bearing on the question that has attempted to
be made one of mystery.

Mr. MORRISON. That is hearsay.

Mr. WHEELER. Let me say one word. What I said last night
is ou the record, and I do not think anybody can assert that one
word there is not precisely the truth. I met Mr. Paine this morn-
ing and Iallnded to the fact that it was stated he had all the time
he wauted. He said: ‘‘General Wheeler, they cut me off in the
widdle of a sentence.” I do not mean to argue the matter further,
but what I say now is to prevent any aspersion upon what I stated
last night. I made certain assertions, which are now in the RECORD,
written down by thestenographers, and every word thatIsaid linsist
is precisely the truth. Idonot wish to have it understood, however,
in what I say, that I controvert what the gentleman from Iowa [ Mr.
Tuompsox] lias stated. These statements can all be true, though
appearing to conflict. Now, the gentleman from Iowa is a little mis-
taken about one thing. He is mistaken about those delays in Jan-
uary. I wasnot requested to examine the testimony until the last
day of December, and any delays that were made after that were not
?m}fc ]r;t my request. The testimony went to the Printer Janunary 4,

think.

Mr. THOMPSON, of Iowa.
asked for on the part of Lowe?

Mr. WHEELER. Certainly not.

Mr. THOMPSON, of Iowa. Thenitis asIhave stated; that every
delay was at the request of the contestee and his counsel, 1 trust
there will be no misunderstanding between us, for I do not want to
do the gentleman any injustice at all.

Mr. WWHEELER. That is perfectly correct, and what I have
stated is correct also.

Mr. THOMPSON, of Towa. As my time is limited, and I do not
wish to oceupy even all that, I will hasten on. I disclaim any in-
tention of converting any man to my side of this case. Itis a fuct
which I may as well acknowledge now as at any other time, because
it is the truth, that nothing I can say, nothing that any other man
can say, though he should be one who rose from the dead, will alter
or change a single vote in this House.

But when the opposition choose to take to their bosoms and in-
dorse and uphold every wrong inthis country in regard to elections,
make them a Ysrt and parcel of their Democratic creed, I will make
no appeal to them, I will find no fault with them. But whenon the
part of the Republicans at least I reject such things, give me the
credit for believing that I am right, and that I despise all Democratic
frauds, though they may have the support of the majority of that party
inthis House, even though that majority is composed of noble and
whole-souled Democrats.

I wish to say here that I have no political prejudices, in this case

You will admit that no delay was

at least. I have examined this record as carefully as I can, and I
find charges and counter-charges, criminations and recriminations
brought by the contestant and contestee, such as never have been
equaled in any contested case in this House. WhenI find that they
have gone to the extent thattherecord shows, the whole thing, when
Eou reduce it to a point, umounts to an attempttoconvinee the mem-

ers of this House, if possible, which of these two men in the last ten
years has been themost forward in abusing, villifying, and traducing
the Republican party.

The testimony in this contest, however, shows that Mr. Lowe, L
trust for the best purpose in the world, because the civilization of
the age demands a fair recognition of the right of every man to cast
a free ballot and have it honestly counted as he cast it—the evi-
dence shows that Mr, Lowe has joined the party which is opposed to
bulldozing, the party that is opposed to robbing the ballot-box, op-
posed to ballot-box stuffing; he has come to the front and opposed
the practices which have so long prevailed there; for, according to
the testimony, if it is true and can be relied upon, even in the State
of Alabama, and I say it openly and above board, there has not been
a fair election from one end of the State to the other in the last fif-
teen years.

Mr. WHEELER. You do not refer to my election as not being

fair?
Mr. THOMPSON, of Iowa. I say thatif this testimony is true such
is the case; I most assuredly say that it was not a fair election. Do
not misunderstand me; I do not say that you had parcel or part in
it. There is testimony here that connects you with some of these
things, but I'have laid that aside. Allow me to say before the House
that in all these frandulent transaetions, in regard to all these wrong
acts on the part of the inspectors of ¢lection, I believe none of them
were ever done at your instance or request, or by your aid, advice, or
counsel, so far as the evidence shows and I have been able to exam-
ine it, ‘Outside of that I have no further concessions to make,

If the testimony is true there was a clear wrong done to more than
onethousand of these voters in this district in their having heen inten-
tionally, wrongfully, and illegally disfranchised ; voters who had cast
their votes for William M, Lowe, and whose votes were not counted
but were thrown out for the simple reason which I shall state ; and
in regard to that, I say there is notascintilla of evidence in all these
two volumes to contradict the assertion.

Over 600 votes were refused to be counted simply and solely because
there was printed inside of the ticketf, before the word “distriet,”
the numerals “1st,” ““2d,” “3d,” &e. Those tickets were thrown
out by the inspectors and refused to be counted, and were not re-
turned. I say that is above and beyond dispute, and there is not
one line, word, or letter of evidencein all these two big volumes that
contradicts that. That statement stands as an admitted fact on
the record to-day.

1t is true that the contestant claims that some seven hundred and
odd votes of that character were rejected. When we come to ex-
amine the matter we find that there were some six hundred——

Mr. HORR. What is the proof that these votes were thrown out
simply because those figures were on the ballots? What is the nat-
ure of the proof?

Mr. THOMPSON, of Iowa. I will show you before I get throngh.

Mr. HORR. Because I hold that a man who will throw out votes
for that reason should be sent to the penitentiary.

Mr. WHEELER. That is the law.

Mr. HORR. Then the law is wrong.

Mr. THOMPSON, of Iowa. I might aswell read it now as at any
other time. I want to state the number of votes so thrown ont as
shown by the evidence beyond all peradventure. I will give each
precinct, but I will not read all the testimony.

Mr. HORR. Ionly want to know the kind of testimony.

Mr, THOMPSON, of Iowa. I will not read it all, because life is

too short for that, and we are too near the close of this session, I
trust. I give a summary of the votes rejected on this gound :

e Bas e dne s e b b ke wbate SN rm s e mara: O

wille s

In a few cases, although the evidence, if we take it exactly as it
comes, tends to show additional votes rejected for identically the
sume reason, although the proof tended to show this conclusively to
my mind, yet as it was not certain whether Mr. Lowe’s name was
upon those tickets, I have not included them in thissummary, which
malkes the result as I have given it, 601 votes, which the inspectors
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of elections rejected and refused to count, which they did not return
even to the county supervisors, who had the anthority to finally tab-
ulate and make up the result of the vote.

There is another fact which I trust Democratic members of the
House will not lose sight of—that the whole machinery of the elec-
tion was in the hands of Mr, Wheeler’s partisan friends. At many of
the precinets his Demoeratic supporters refused to allow a Republican
inspectorto actorto be appointed. It isinevidence thatacircular was
sent out notifying inspectors of election that the law for the appoint-
ment of United States supervisors was invalid, and should be disre-
garded; that the United States supervisorg had no business to touch
a ballot or to interfere with the election in any way.

I repeat that in nearly every one of these precinets, from one end
of the district to the other, the whole machinery of the election was
in the hands of the partisan friends of the contestee, who refused
to put upon the board any man selected by the friends of the con-
testant; who refused to select for that position any intelligent man,
any man who could read and write, and in some cases appointed
over the protest of Republicans men who could neither read nor
write, and who, as they supposed, would not be able to detect fraud
even if it was perpetrated,

Yet, with all the election machinery in the hands of Mr. Wheeler's
friem{s, and after casting out these gﬂl votes, after throwing over-
board more than 700 votes, after failing to count or return them, yet,
in spite of all this, the fact must not be forgotten that this returning
board; experienced as its members were, heartless as the evidence
shows them to be, could figure only 43 majority for General Wheeler
in that district, in spite of all these frauds which were recognized
and which Lielped toswell the vote asreturned for General Wheeler.

I did not suppose there was a man above ground who could beat
an Alabama returning board in business of this kind; but if is left
to the minority of the Committee on Elections to surpass them at
their own game. [Laughter.] Turn to that minority report, and
you will find that the minority of the committee have actually figured
a majority for General Wheeler of 2,625, The returning boards,
every one of themi Democratic, composed of neighbors, friends, and

artisans of the contestee, had not cheek cnougﬁ to return a major-
ity of more than 43; but the minority of this committee, having a
better knowledge of’ arithmetic, come to the front, rush to vietory
and glory, with a majority of 2,625,

The testimony shows that as a party yon have robbed these ballot-
boxes ; you have denied the manhood of electors who the law says
are your cquals and as much entitled to cast a vote and have it
counted for the man of their choice as General Wheeler or any
other honorable man in Alabama or elsewhere. 1 trust it will ever
be a part of the duty and mission of the Republican party to insist
that this right of a free ballot and an honest count shall not he
abridged for a single moment, here or elsewhere, now or hereafter,

The gentleman from Michigan [Mr, Horr] asked me what evi-
dence we had that this was true. I wish to call the attention of the
House for a few minutes to the evidence. 1 amnot going to take up
time in reading it all, for there is too much of it. There ure some
three or four witnesses in fourteen different precinets, making over
fifty witnesses, who lave testified to substantially the same thing;
so0 that when I read the evidence of one of them it will be sufficient.
I refer the House to the evidence of Nicholas Davis, a Democrat, a
Wheeler man—not a Republican, not a Greenbacker, not a partisan
friend of Mr. Lowe, but a Democrat—who swears that he is an ardent
friend of General Wheeler; that he was one of the inspectors, and
that he voted for General Wheeler at that election. This is the
testimony of Nicholas Davis:

Question. Did any person during the night of November 2 come to the door of
the room in which the voles were cmlmuu&r to make suggestions as to what votes
shomld be connted aund what votes rejected 1

Answer, Yes, sir; there were two gentlemen came there at the door that night
about half past twelve o'clock at night.

Q. Who werp they 1

A. Captain Humes and Captain Brandon?

Now, Mr. Speaker, I want to say to the contestee here that I do
not. know the residence of these men; but I take it from the evi-
dence they were not residents of that precinet, but were mission-
aries traveling over the country in the interest, as I believe, of the
Democratic party to facilitate the spread of the yellow circular in
evidence before the House.

Mr. WHEELER. They wore residents of that town, and were
prominent lawyers.

Mr. THOMPSON, of Iowa. Mr. Humes is a carpenter.

Mr. WHEELER. No; Mr. Humes is one of the most prominent
lawyers in the United States.

Mr. THOMPSON, of Jowa. John D. Brandon, then, is the man?

Mr. WHEELER. Heisa lu.wlyerz too, of high standing.

Mr. THOMPSON, of Iowa. will read what he says. If they
were the vicegerents of Heaven, and came down to give their advice
to men to act against the law, they should not have aceepted it or
acted upon it. These men were acting under oath with the law be-
fore them, and they were bound to know it. Becaunse they acted on
the advice of these gentlemen does not lessen their erime or do away
with the fact in this case that they rejected votes which should have
been counted for Mr. Lowe. I care not how respectable they are, I
care not what standing they have, I do not care what professions

they may make; they have for a wrong purpose given their advice
to these men to act contrary to the law, and there is not a man who
reads the evidence here who does not know it.

nestion. Milton Humes |
wer. Yea, sir.
g. John D. Brandon !
. Yes, sir.
g. Both pronounced and ardent Democrats and Wheeler men, were they notf

. Yea, sir.
g. Whom did they ask fori
. They asked for me first.
g. Which one did you first seel
. I saw them both together.
3. What did they come to see you about 1
. I suppose they came in reference to the ballots that had been polled with
numerals on them; atleast that was what they talked about.
+ What did they say to yon?

They asked me what we had done about those ballots, and I told them we
had done nothing as yet; that'T thought McGehee was in favor of throwing them
out on the ground that they wereillegal, and that we had just about reached the
thing then, just about reached those ballots, and about to decide it, and they ad-
vised me that the ballota wers illegal, and to tell MeGeheo that they were; that
that was the advice of the best lawyers in the country.

They advised McGehee, not that they were the bestlawyers inthe
conntry, but that that was the advice of the best lawyers in the
country as to the Inw, and that these inspectors should reject these
hallots,

Now, what further? Do they give any reason for their illegal act
No, sir. I read from the testimony :

gnl:as‘.iun. They told you that?
nawer. Yes, sir; and that it was their opinion.
g. ‘Why did they say they were illegal ¥
. On account of the fignres on the side of the ticket.
. Iliirld they give any other reasons for their illegality 7
. No, sir.
Q. Did they refer to the fact that tickets that had the words ‘‘ State at large "
as a reason for rejecting them !
A. No, sir.
. Did they confine their opinion as to their illegality to the fact that they
had the numerals 1st, 2d, and 3d 7
A. Yes, sir.
- Did they bring with them any statute!

. Yes, sir.

. Did they solicit that interview, or did yon send for them 1

. They solicited the interview.

; ‘T'-'nu not Captain Drandon a former chairman or officer in the Democratic

.y[ think he was, sir.

o I?Jlll he not canvass for General Wheeler in the late race between him and
we
A. 1 understood he did.

3 erd Mr. Humes and Mr. Brandon interview the other inspectors

. Yea, sir.

. In your presenced

. No, sir.

. Talked to them separately 1

. Yes, sir; I sent McGeohee out when I went in.

. And Mr, Clark, was he talked to by them {

. I don’t know, sir, whether he was or not; I didn't see him talking to them.

. Mr. Clark is a carpenter, is he not1

. Xen, sir,

. Didn't he have his rule on hand to measure the tickets during the count t

. No, sir; not whon we commenced the count.

5 I{'id nnit he have a rule, and measure the tickets during the count?

. Yes, sir.

- '!."Elmy \ivuru found to conform with the law in length and breadth 1

. Yes, sir,

. Mr. Davis, if you had been left to exercise your own judgment, and the law-

yers that you refer to, that came and advised yon upon the subject, bad not come,

would yon have rejected or counted those votes?
A. I would have counted them.

. No, gir.
i. Did they refer you to any statute?
Q

e

Ll o

Here is a Democrat in Alabama who says he knew he was to act
honestly and upon his own personal convietions, but that when urged
in the interest of his Demoeratic friends he trampled those convie-
tions of right nnder his feet and accepted the advice of an outsider
and committed a crime which would scml.him to the penitontia}'y,
so that instead of standing as an honest eitizen he should be doing
some menial work in a striped dress in the penitentiary of Alabama
if this evidence be true. Here comes the best part of it :

% You were acting, then, upon the advice given you in these conversations 1

. Yes, wir; becauso wlen S\e gquestion first camo up in the room that night T
thonght about the mutter and examined it carefully, and T could not think of any
reason in the world for throwing them out. MeGehee had suggested that as a
ground, and 1 could uot think rhut that was a good gronnd. and so I just paid no
more attention to the matter; and then befors we got to those ballots again I saw
Captain Drandon and Captain Humes, apd they {old me it was the advice of the
best luwyers in the country, and that the ballots were bolnE‘;hmwn out all over
the district. Then I didn't like fo set my judgment np against the judgment of
everybody eclse. I would have liked to huve the chance to throw them out.

This was about three honrs after the election closed, and that dis-
triet is composed of cight large counties. These men, the gentle-
manly eontestee informs me, lived in the same town and the same

recinet, and yet within three hours after the polls had closed, be-
fore the count was made and the decision had been given as to these
ballots, which had the nmmnerals on them, these men who came here
and npon whose advice the inspectors acted say to them, ‘Do this,
because these same kind of tickets have been thrown out all over
the district.”

Mr. WHEELER. I can tell yon how they knew it. The inspect-
ors along the railroad telegraphed to know whether this was legal.



4458 CONGRESSIONAL

RECORD—HOUSE. JUNE 2,

Mr. THOMPSON, of Iowa. It is only reasonable to presume, and
it is a fact that I doubt not every body knows, that there must be
districts there where there are no telegraphs within miles of the
polling places.

Mr. WHEELER. Of course they could not know in the back
counties and away from the telegraph lines; but there were none of
them thrown out in the back counties. -

Mr. THOMPSON, of Iowa. The testimonyshows they were thrown
out all over the district.

Mr. WHEELER. The gentleman is mistaken.

Mr. THOMPSON, of Iowa. And I am using the testimony now
of a man who was a Democratic inspector, who, like Pontius Pilate
when he first examined the Saviour could find no cause of complaint
against him but when the cry of the rabble went up * Crucif; {)him!
crucify him!” had him nailed to the cross. This man, this Demo-
eratie inspector, very soon saw ocecasion to change his views, for he
goes on a little further than that, and here is the best part of it. He
8ays:

The ballots were being thrown out all over the district. Then I did not like to
set my judgment up against the judgment of everybody else, I would haveliked
to have the chance to throw them out.

Here is a Democrat, honest, but a Democrat all the same, who says
he would have liked to have had the chance to throw them out.
Did he act on the suggestion of anybody and throw them out? He
was one of the inspectors of the election, remember,

But I wish I had time, Mr. Speaker, to call the attention of the
House to the election laws of that State alittle. I think, as I have
already stated, that there are over fifty witnesses in the different Fm-
cinets where this count was had who testify to this fact—and, before
I go farther, there is a reason forthis that I want now to call attention
to. Itis a fact in evidence that these inspectors of election took
tickets which were cast at this very same election counted by the
same men, and which contained numerals on them also, but which
were not rejected, the only difference being that the numerals were
not exactly in the same places or not the same, and Wheeler's name
was on the ticket in place of Lowe. These ballots were counted.

Mr, WHEELER. You are mistaken, there is no such testimony.
Please read the testimony, You will find there is no such evidence.

Mr, THOMPSON, of Iowa. I have already stated the testimony.

Mr. WHEELER. That is not there at all. You are mistaken.

Mr, THOMPSON, of Iowa. I know what I am talking about.

Mr. WHEELER. It is not in the record.

Mr. THOMPSON, of Iowa. When you have your own time show
it to be otherwise than true, or let your friends show it.

Mr. WHEELER. It is not in the record, and you cannot show it.
You can show what is in the record but you cannot, nor can anybody
else, show what is not in it.

Mr. THOMPSON, of Iowa. Well, now, I'will turn to the page of the
record, as the ﬁentlcmau is so positive aboutit; and I will show from
testimony of the witnesses themselves in corroboration of what I have
said, what they have sworn to. I find here on page 54 of the testi-
mony that there were 125 tickets counted for Wheeler with the figures
47 and B on them—that is to say, for Representative in the Forty-
seventh Congress and eighth district.

Mr. WHEELER. That is a very different ticket. There were no
distingnishing marks upon those tickets.
Mr, THOMPSON, of Iowa. I am not saying that the tickets were

exactly the same, or that they had the same figures, but that they
were identical in any respect, but that there were 125 tickets connted
at that polling place for you, and I do not mean to say that they
were not counted correctly. I want to say now and here that you
had a right to them; that you were rightfully and legally entitled
to them; that there were no distingunishing marks npon them in any
sense of the word. There was nothing on them to mislead the elec-
tors in casting them; but what I do claim is that when you under-
take to pass judgment upon these tickets which had numerals on
them, and were cast for Mr, Lowe, and reject them on the grounds
that there were numerals, and that the numerals were distinguish-
ing marks, then you must permit me to say that the same rule should
applilidto your own tickets and they should be rejected on the same

Brgir. WHEELER. The gentleman will not find that there were
any tickets cast for me amﬁ' counted which were in opposition to the
statute; these figures, only one or two, were not in any sense distin-
guishing marks.

Mr. THOMPSON, of Iowa. Mr. Speaker, it does not matter whether
it was one or fifty marks; if the ticket is of such a character as to
be disallowed by the statute it should not be counted. But these
figures can searcely be claimed to be a distinguishing mark, such as
would invalidate the ticket. If 48 and 7 on the one ticket did not
invalidate it and it was held to be a good ticket, within the mean-
ing of the statute, then I claim that the other tickets which had
the numerals 1st, 2d, 3d, 4th, and so on, should also be held to be
valid and are ent.itfed to the same consideration. Of course, as
1 have said, the figures are not the same; but if the numeral is a
distinguishing mark, or is a fraudulent mark, or is one that makes
the ﬁ(ﬁ?et obnoxious to the statutes, it makes no difference whether
it is one or fifty, any numeral that may be on it as a distinguishing
mark, and if you exclude one you must exclude the other. That is
plain and indisputable.

But I want to call attention now, Mr, Speaker, to another fact that
is in evidence, and which gives emphasis I think to the testimony of
this man Davis, when these two men came to his office at eleven
o’clock that night, when the count was going on, that there was a
perfect understanding all throngh the district that the question was
to be made, (notwithstanding the fact that they knew it was illegal,)
that these tickets were to be thrown out. I say, in corroboration of
his testimony, that there was some such planon foot and which was
not to be given to the public until after the polls were closed, the
ballots were cast and in the ballot-box; and in support of that I
want to call your attention now to a cirenlar that wentout throngh-
ouf that entire election distriet. The evidence shows that this cir-
cular was placed in the hands of Wheeler’s partisans in every pre-
cinet, and this cirenlar is in the following words: ** Dearsir, assoon
as the polls are closed.” My Democratic friends have been teaching
the country for years and years past that they are in favor of a fair
election, an honest count, and full returns. If that be so, how do
you account for the fact that this eircular that I now want to call
your attention to was put in circulation secretly, and that it was
to be retained secretly until after the polls were closed and the bal-
lotsallin? But it speaks foritself. Hereitis in full. I will readit:

DEAR Sir: As soon as the polls are closed inform the i tors of the electi
that the Lowe tickets with Hancock electors on them are illegal. They contain
the figures 1st, 2d, &ec., (laaiimatiug the district. These are marks or figures
which are prohibited by the election laws; see acts 1878-79, page 72; and all such
tickets should be rej when the votes are counted, after the po'l].a are closed.

Now, remember it was not the election laws of the United States
nor the election laws governing the ballot or preseribing the kin
of ballot that is to be cast for aCongressman, but the laws preserib-
ing that for the election of State officers in the State of Alabama,
and them only. That is what attention was called to, and the par-

ties are notified that becanse of these numerals the ballots are ille-
gal and cannot be counted.

And all such tickets should be rejected when the votes are counted after the polls
are closed.

After the polls are closed! On the back of it was indorsed :

To be shown only to very discreet friends.

To be shown only to very discreet friends! The testimony fails to
show who was the aunthor of that circular. It fails to show who
originated it. It fails to show by whom it was sent to the different
precinets. But it does establish the fact beyond all question that in
every precinet it went into it was placed in the hands of partisan
friends of General Wheeler, and in no others, and that it was never
used until after the fime the polls closed and for the purpose of re-
jecting these specific votes, And then it had its mission and had
done its work ; and on account of it nearly 300 votes of that kind
and character they failed to count and refused to return at all.

Now, then, let us read for a moment the election laws of Alabama,
and see whether they had any right to do that. In the first place
let me refer to onr own statute, section 27 of the revision of 1873.
It expressly provides what shall be the ballot at elections for repre-
sentatives in Con I am speaking now of the laws of Con-
gress, not of a law of the State of Alabama, which, when made in
opposition to or in contravention of the Federal statute, is an abso-
lute, unqualified nullity ; and every man knows it; and I believe
there is not a man on that side of the House who is prepared to-day
to come forward and bellow about State rights and State sovereignty
so as to override a Federal law. It expressly states the kind of a
ballot which shall be used. And I unXert-n'ko to say if the ballots
had been printed on red paper or on white paper six inches long or
a foot long, one inch in width or three inches in width, the only
duty of the officers was to take them ont and count them after as-
certaining whose name was on the ballot for Congressman, irre-
spective of any law the State of Alabama could pass; because your
own law makes this provision, and that is exactly what can be done
under your law, They have no right under your law to reject a
single ballot except when two or ﬁu‘ea are folded together, But
the rest they must receive. They must be folded under your law,
taken by one, passed.to the other, and by him put into the box
without unfal,dmg or looking into it. And to claim that that was
amark or a designation to (le%raud is an absurdity. There is no law
for it ; and besides that the law of Congress fixes that, and the State
law cannot amend, alter, or change it. And it has been so decided
by the highest tribanal of this land.

I now wish to eall attention—and I have to be rapid about it—to
the case decided in the United States Reports, No. 100, 10 Otto, Kz parte
Siebold, where this identical question came up before the Supreme
Court of the United States, and Judge Bradley delivered the opinion ;
and it was an opinion in whicheach and every memberon the Supreme
bench coincided, I quote from it as follows:

The clanse of thé Constitution under which the pswer of Congress, as well as
that of the State Legislatares, to regulate the election of Kenators and Represent-
atives arises is as follows: ** The times, places, and manner of holding elections
for Senators and Representatives shall be prescribed in each State by the Legisla-
ture thereof; but the Congress may at any time, by law, make or alter snch regu-
lations, except as to the plfﬂcc of ci 3 »

oosing Senators.

You will find it in article 1, section 4, of the Constitution of the
United States.

It seems to me that the natural sense of these words is the contrary of that as-
sumed by the counsel of the petitioners. After first anthorizing the States to pee,
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scribe the regulations, it is added: ** The Congress may at any time, b{nlllw make
or alter such regulations.” ** Make or alter; ™ what is the plain meaning of these
words? If not under the prepossession of some abstract theory of the relations
between the State and nat?unnl governments, we should not have any difficulty
in understanding them. There isnodeclaration that the regulations shall be made
either wholly b¥ the State Legislatures or wholly by Congress. If Congress does
not interferé, of course they may be made wholly by the State; butif it chooses to
interfere, there is nothing in the words to prevent its doing so, either who]l{ or

artially. On the contrary, their necessary implication is that it may do either.

t may either make the regulations or it may alter them. If it only alters, leaving,
as manifest convenience requires, the general organization of the pollsof the State,
there results a necessary co-o;i)emtion of the two governments in regulating the
subject. But no repugnance in the system of regulations can arise thence; for
the power of Congress overthe subject ia paramount. It may be exercised asand
when Congress sees fit to exercise it. Wlen exercised, the action of Congress, so
far as it extends and conflicts with the regnlations of the State, necessarily super-
sedes them. ‘This ia implied in the power to “make or alter."

Congress has seen fit to establish beyond a doubt what the ballot
shall consist of. And when that law of Congress is complied with,
I undertake to say here, supported by the highest judicial decision
in this country, that any State law which may be enacted that would
in any manner, by line or letter, contravene or attempt to render
null and void the Federal law is of itself unconstitutional and void.
And I believe it is not seriously contended upon the otherside of the
House that such is the fact. If it is, I want to hear the argument.
There is one other anthority I desire to cite. MeCrary, in discussing
this matter, in section 402 of his work on the Law and Practice of
Elections, refers to the same subject. Hesays:

In Commonwealth vs. W"a]l;l;er the snpreme court of Pennsylvania said :

‘‘The engraving (on the ticket) might have several ill effec In the first

it mI%hr. be perceived by the inspectors even when the ticket was folded.

know ::dgc might*puusibly iufluunw thel;n in roceleEg or rejectin the vute..

“The supreme court of California has very recently had occasion to consider the
force and effect of a statute regulating the size and form of ballots, the kind of
aper to be nsed, the kind of type to in printing them, &c. The conrt
0}31‘ and we think upon the soundest reason, that as to those things over which
the voter has control the law is maudntol;i’. and that as to such things as are not
under his control, it shonld be held to be directory only."

The SPEAKER. The time of the gentleman has expired.

Mr. WHEELER. I ask that the gentleman be permitted further
time to finish his remarks.

Mr. CONVERSE. I object.

Mr. THOMPSON, of Towa.
kindly.

Mr. REED. I understand the gentleman from Iowa [Mr, Trmome-
80N] can finish in five minutes.

The SPEAKER. Objection is made by a gentleman on the right
of the Chair.

Mr. THOMPSON, of Iowa.

Mr, CONVERSE. I object.
time to read the reports.

The SPEAKER. Objection being made, the Chair recognizes the
gentleman from Texas [ Mr. MiLLs] as entitled to the floor.

Mr, MILLS. I will take the floor and yield five minutes of my
time to the gentleman from Iowa.

Mr. THOMPSON, of Iowa. I thank the gentleman from Texas
very kindly, and hope I may be permitted some time to reciprocate.

**The court held, and we think npon the soundest reason, that as to those things
over which the voter has control"'—

Mark that, ** those things over which the voter has control;” those
are the words. :

“*The conrt held thatas to those things over which the voter has control, the law
is mandatory, and that as to such things as are not under his control, it should be
held to be directory only. The conclusion of the conrt was that the purpose and
object of the statute was to secure the freedom and purity of elections, to place
the elector above and beyond the reach of improper influences or restraint in cast-
ing his ballot, and that it should have such a reasonable constrnction as wonld
tend to secure these important results. And so construing the statute, the cort
concludes that o ballot cast by an elector in good faith should not be rejected for
failare to comply with the Iaw in matters over which the elector had no control,
such as the exact size of the ticket, the precise kind of Fuaﬁer, or the particular
eharacter of type or heading used. Butif the elector willfully neglects to comply
with requirements over which he has control, such as seeing that the ballot, when
delivered to the election oflicers, is not so marked that it may be identified, the
ballot shounld be rejected.”

Now what I want to say is that I have read this authority not for
the purpose of backing up the position I before took—that is, that
thelaw of Congressregulating the matter of the ballot is absolutely
supreme—hut for the purpose of showing that even if the law of the
State of Alabav. regulated these things, and could be considered
in reference te ihe ballot for a Congressman, in that case the reason
of the law is‘natit should give way because it is a matter over which
the electo: nad no control, for whatever mark was claimed to be upon
tne patlot was not there for the purpose of designating his ballot or
rarrying out anf fraudulent intention. And whatever ballot may
he found in the box, under section 2017 of the Revised Statutes it
{s the duty of the inspectors and supervisors to count it, whatever
mark there may be on it, in whatever box it may be found, and
returned to the county board.

Now I hold that this whole thing has been done in violation of the
law. While I do not agree with my friend from Wisconsin [ Mr,
HazerTon] that this is the most important contested-election case
that was ever tried, if is just as important as any other case. This
man was rightfully elected and has been illegally deprived of his
seat. This caso is upon an equal footing with all other election

lace
;')Ihj.n

I thank the gentleman from Alabama

Who objects?
The gentleman would not allow us

cases. If the evidence shows that one man received the certificate
improperly while the other is entitled to his seat, let us rise above
party feelings and prejudices, and like men demand and insist upon
what the Constitution provides, that thereshall be a free election, a
fair vote, and an honest count.

You may sneer at the Republican Yart_v, if youn please, my Demo-
cratic friends; but remember that all the rights that you enjoy to-
day, the very flag whose shelter you sit under to-day, are the gifts
of the Republican party. to yon. The mission of that party will not
end until every man, high or low, rich or poor, black or Wﬁi te, shall
have his constitutional rights under the law in Alabama as well as
under the law in Iowa. [Applause.]

Mr. MILLS. Mr. Speaker, I approach the discunssion of this ques-
tion with a full sense of the obligation imﬂosed upon me. I am per-
fectly conscious that I am not occupying the position of an advocate,
nor am I permitted to entertain the prejudices of a partisan. I am
here nnder the solemn sanetions of the oath imposed by the Consti-
tution npon my conscience, and the conscience of every other member
of the House, to hear the testimony, to weigh it in the balance of a
just judgment, and rightly to determine the controversy submitted
for our decision. The question is not which onc of the contestants
we wonld elect if we were the qualified electors, but which one of
them has been chosen by a majority of thelegal voters of the district,
for no other has the right to exercise the elective franchise than he
who is authorized by law.

Suffrage is not a right that is inherent in the citizen. It is not
like the right to life, liberty, and property. These man inherits
from his Maker. The right to go when he pleases and come when he
pleases; to labor at whatever occupation he pleases; to think and
act as he pleases, so long as he does not encroach npon his neighbor,
are the natural and inherent rights of every citizen. But suffrage is
a political privilege conferred upon the citizen in the political com-
pact, and must be exercised in accordance with the terms of the law
that grants it. Women and children are citizens, yet they cannot
vote, because the law does not authorize it. Aliens, non-residents,
and persons convicted of infamous erimes cannot vote, though they
are entitled to all the protection of the laws for life, liberty, and
property. If any number of votes of women or children or aliens or
non-residents are found in the ballot-box they are not legal votes and
have no power to elect. If such votes get into a ballot-box it is the
duty of the officers of eleetion to reject them.

The certificate of the governor of Alabama certifies that General
Wheeler received 12,2808 votes and Colonel Lowe 12,765 votes, giving
the former a majority of 43 votes. Now I wish the attention of the
House. Thisisa very serions matter. We are sitting here as judges.
We have accepted a solemn trust. We must ﬁisuTmrge the duty
which we assumed when we entered this Hall and took npon ounr-
selves the oath to snpport the Constitution, and that Constitution
requires us to seat the Representative who is chosen by the qualified
voters of his district. "We shonld approach this question with an
earnest determination to act justly, We should put off our shoes
from our feet, for the ground whereon we stand is holy.

The majority of the committeesay that 601 votes were thrown out
by the canvassing officers of the precinets which were legal votes
and which ought to have been counted for Colonel Lowe. If this
be true and all the other votes are unquestioned, Colonel Lowe is
elected and isentitled to be seated. If it isnot trne, General Wheeler
is entitled to retain the seat which he holds by virtue of the certifi-
cate of the governor. Let us see what is the law on this subject.
The laws of Alabama provide that—

The ballot mnst be & plain piece of white paper, without any figures, marks,
rulings, characters, or embellishments thereon, not less than two nor more than
two and one-half inches wide, and not less than five nor more than seven inches
long, on which must be written or rrintud. or partly written and partly printed,
only the names of the persons for whom the elector intends to vote, and must desig-
nate the oflice for which each person so named is intended by him to be chosen;
and any ballot otherwise than described is illegal and must be rejected.

The ballots alleged to have been rejected had on them at the top
 State at Large,” ¢ District Electors,” and first district, second dis-
trict, and so on for each of the eight districts for electors, and after
them the name of Colonel Lowe for Congress. These words did not
designate the office for which the candidate was intended. All the
eight candidates were to be voted for thronghout the State. No one
was chosen for any district. And not being necessary to designate
the office for which the person was intended to be chosen they were
forbidden by law to be placed on the ticket. Butthe committee say
that the statute is merely directory and the words do not render the
ballot illegal. <

Now, I challenge all the lawyersin this House to produce one soli-
tary decision of any court of respectability in Christendom which
maintains that where a statute directs a thing to be done in a par-
ticular way, and declares that it is illegal if done in any other way,
that that statute is directory. The decisions are uniformn that the
law is imperative, that there is no discretion, and the act must be
done {)reciscly as the law requires, or everything done under it is
illegal and void. What is the object of the law in being so direct,
80 positive, so particnlar in its specifications? Why has it forbidden
every mark, character, letter, or embellishment beside the name on
the ticket

In our efforts to ascertain the intention of the Legislature we must
look to the mischief they sought to remedy. Theobject they hadin
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view was to invest the ballot with perfect secrecy, so that the voter
might exercise the invaluable privilege without being subjected to
censure or incurring danger ‘o?‘ reason of his vote. It was designed
to prevent the usurpation of *bosses” and party tyrants. It was
the design of the law that the ticket should Le the same to every
party and every person. To do this the statute had to be positive
and speeific in its provisions. This. law is to be construed strictly,
because it is intended to protect the freedom of the ballot, the peace
of society, and the very stability of the Government. The people of
Alabama so understood it, and to take a bond of fate they declared
every departure from it invalidated the ballot. How ean this be
claimed to be a directory law? This wes a new law in the State.
It was enacted in 1879 under the new constitution. The rule laid
down by Smith in his work on statntory and constitutional con-
struction, section 667, says :

It is a general rule that if an affirmative statute which is introductive of a new

law direct a thing to be done in a certain manner, that thing shall not, even al-
though there is no negative words, be done in any other manner.

But in the new law there is nothing left to construction.
are negative words and in strong and vigorous English.

In Dwarris’s work on Statutory Construction the author quotes
with approbation the language of Mr. Justice Taunton:

I understand the distinetion to be that a clause is directory when the provis-
ions contain mere matter of direction and nothing more; but not so when they
are followed by such words as are used here, namely, that anything done con-
trary to sach provisions shall be null and void to all intents. These words givea
direct, positive, and absolute probibition. (Page221.)

The law says that the ticket shall not be less than two inches
wide, nor greater than two and a hallinches in width. Is this dircet-
ory? It says the ticket shall not be longer than seven inches nor
shorter than five.
directions are merely directory, and that the ticket voted in viola-
tion of these requirements is legal when the statute saysitisillegal ?
Would a ballot a foot long be legal? Wonld the Republican tissue
ballot exhibited to the House the other day, about two and a half
inches long, be legal? This ballot came from South Carolina, and
it must be borne in mind that the tissue ballot is the product of

There

Republican civilization and was imported into the South with the

carpet-bag dynasty.

ere is another specimen of Republican tickets. Here is what
they call in California ‘“ the tape-worm.” Asyou will see, it is about
three inches long and less than one-fourth of an inch wide. The
names of the Republican ticket are printed on it in microscopic let-
ters, crowded closely together. This is the ticket that the work-
men atthe MareIsland navy-yard wererequired to vote by their Gov-
ernment bosses. They were required to march like slaves to the
ballot-box with this ticket between their fingers and thumb and held
up so that it could be seen. There could be no seratching on this
ticket. It had to be voted as given, and if any poor wreteh dared
to come to the box with any other, ** Off with his head” would have
been the ready order. This little tape-worm joker shows eloquently
the passionate devotion of the Republican party to *‘a free ballot
and a fair count.” [Laughter and applanse.]

Now, seeing that it was theobject of the Legislature to prevent this
gross wrong and protect the sacred right of sufirage by requiring the
ticket to be of certain dimensions, doyou tell me that it is director
merely, and the poor who are in the power of the rich, the wea
who are in the power of the strong, may still be c{nu}'l(!li(‘d to vote
the tape-worm ticket? The statute requires that the poll shall be
ogene at six o’clock in the morning and closed at five o’clock in
the evening. Would it be legal to open at six o'clock in the even-
ing, keep open through the unight, and close at five o'clock in the
morning? Are all the numerous prescriptions of the statute thrown
around the ballot-box to guard with vestal vigilance that right pre-
servative of all rights among freemen mere directions which may boe
disregarded at pleasure? Ifthe right of the voter is not guarded by
the strictest adlierence to the law, the election will soon degenerate
into a farce in many localities.

In the last Congress this House decided, in the case of Yates vs.
Martin, that ballots headed ** Republican tickef,” under a similar
law in North Carolina, must be rejected. Mr. Field, of Massachu-
setts, was a member of the Committee on Elections. He made the
report. He was a member of your party, wasan able lawyer, and is
now one of the supreme judges of Massachusetts.

The same question has been decided in Alabama, and under the
very same law that we are now examining, The courtsof Alabama
have construed their own law, and this House ought to accept that
construction. In this case of Plato vs. Domus the ballots challenged
were headed * corporation tickets,” and the court said, *These bal-
lots had more than only the names of the persons for whom the
elector intends to vote or the designation of the office, and must be
rejected because illegal.”

In the State of Pennsylvania the, Jaw issubstantialy the same that
it i in Alabama. At an election ihe persons who succeeded had on
their tickets the engraving of an eagle. Judge Tilghman (in 3
Serg. and Rawle, 34) held the tickets to be illegal, and said that all
bnﬁts must be rejected “‘that bave anything on them more than
the names.” Now, sir, we must decide this controversy just as we
would if we were in court, by the known rules of law applied to the

y. We must try the right to this seat just as we would the

Do the committee contend that these specific:

right to a horse. We are not to act in this case as Republicans and
Democrats, but as judges. We are to put prejudice nnder our feet.
We are for the time to subordinate the partisan to the fair and im-
partial arbitrator.

These are not idle words with me. I ean proudly appeal to my
record in election contests here, I have been tested ou more occa-
sionsthanone. When my party wassixty orseventy in themajority I
have voted to seat f'mu' men when they were justly and legally en-
titled toit. I voted toseattwonegro Republicans against two white
Democrats, and surely no severer test could be presented to n South-
ern Democrat. Many of my Democratic eolleagues on this side,
Northern and Southern, have often voted to seat Repnblicans when
they thought them elected. But I have rarely seen, and I cannot
call to my mind now one single instance, where one gentleman on
the other side ever voted against the report of the comnittee, no
watter what the facts might be, when it proposed to turn ont a Dem-
ocrat and seat a Republican.

Mr. BUCKNER. Will the gentleman from Texas allow me to say
here that in the ten years of services 1 have seen in this House, there
never las been aninstance on that side of the House that they voted
against the report of their Committee on Elections exeept one, and
I challenge denial of it ; whereas thissiude has frequently given votes
to sustain their reports.

Mr. HAZELTON. That simply shows that there can be reliance
placed in onr reports,

Mr. SPRINGER. Let me state one honorable exception was the
case when General Butler voted to seat Mr. Dean, of Massachusetts.

Mr. MILLS, Well, at that time, he was not much of a Republican
anyliow. They were kicking him out when he did that,

I have treated this 601 votes as ift they were proven to have been
thrown out by competent evidence. But I submit that we have no
evidence of that fact that would be admitfed in any court in the
United States. The law of Alabama preseribes that when votes are
rejected by the election officers, they shall put them up in separate
packages, seal them np and mark them and return thein to a desig-
nated custodian, to be by him safely kept, for the very purpose of
being nsed in cases of contest. Here is record testimony. If an
votes have been rejected they have been deposited away safely wit.]s:’l
the proper officer and were subject to the demand of Colonel Lowe.
Why were they not produced? They were the best evidence.

It is a rule among all civilized people that the best evidence of a
fact must always be produced when it is in existence. This rule is
well known to my friend from Wisconsin, who quotes it in reference
to another matter in his report. Now, why did the committee de-
cline to have the record evidence? Why did they not obtain those
ballots alleged to have been rejected and examine them, and lek
them show for {hemselves what they are? Perhapsan inspection of
the record would show that there were not so many as 601. Perliaps
there was something else in them and on them that was forbidden
by law, and it might be suspected that they would not be good sub-
jeets for careful judicial examination.

If the contestant had been in any court in the land secking to
recover a horse instead of a seat in Cuu_gress, and there was record
evidencoe of the title filed away in a designated oflice to be kept for
that purpose, he wonld have been required to produce it, and :1]11 sec-
ondary evidence would have been excluded as fast as it would have
been offered. There is no judge of any court of record in the United
States that would not have excluded all your ex parte testimony, for
the greater part of it was er parte and the great mass of it was hear-
say. The commissioner refused to allow General Wheeler’s counsel
io cross-examine a Frcat number of the witnesses, I have not had
time to examine all the testimony and do not speak from personal
knowledge on this point; butit issocharged by General Wheeler and
Lis counsel in their brief, and I have not seen it denied. It is also
charged that there is no certificate by any officer to the depositions
of these witnesses, and they number more than a hundred. If the
statement is not true I call for a contradietion of it. >

Isit possible that these charges can be true? Were you not guided
l\{_y the principles of law in your investigation? Yon are lawyers.

on know the well-known rules ordained in all eivilized society for
the ascertainment of truth and the protection of right. You occupy
a high position in the country, You are before the eyes of an en-
lightened people, and you must respect their intelligence and their
integrity.  What explanation can you make for not producing that
testimony which is the best and which the law required to be pro-
duced? What explanation have youn to make for admitting that tes-
timony fhat is the weakest and worst, and which the law forbade you
to receive? What evidence have you that this large number of wit-
nesses were eversworn? Will youdeny the fact that General Wheeler
was refused permission to cross-examine them? If the fucts set
forth in the brief be true, and I do not state them from any knowl-
edge of mine, you owe it to yourselves to remove this case back to
your committee-room and have these statements investigated.

The committee further report that the boxes at Lapier’s, where
Wheeler got 133 votes and Lowe got 55, and Meridianville, where
Wheeler got 57 votes and Lowe 47 votes, must be thrown out, and
that Lowe is entitled to receive 128 votes at Lanier’s and 55 votes at
Meridianville, and Wheeler none! They proceed in a very singular
manner to produce the desired result. }fow do they reach 1t 1 %‘hay
throw ont hoth boxes, T suppose, on the ground of fraud. Then they
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roceed to ascertain how the vote was, and give Colonel Lowe 133

ut could find no vote for Wheeler. Before the committee could
throw these boxes out they must have tried first to Eurge them of
any illegal votes, if an{rtllem were, and then count the legal votes
for both eandidates. the box had been so disturbed either by
force or fraud that it could not be purged, that the legal could not
be distingnished from the illegal, then the whole box must be thrown
ouf, and when it is thrown out the clection at that point is a blank.

Neither gide has a vote. By the return of the election officers
Wheeler got at the two boxes 190 votes and Lowe 102. But by the
mathematics of the committee Lowe gets 183 and Wheeler pets—
none! Now, how can this be accounted for? The committee prove
that there were 202 votes polled at these two places, that Lowe re-
ceived 183, What became of the 109 Now, gentlemen, I am tak-
ing your case as you make it. I am taking every fact to be true as
you claim it. I plant myself squarely on the ground as yon have
selected it, and I ask you, I implore you, tell me where are the 1097
Are they lost 7 What did you do with them? The witnesses say
there was a large vote polled at both boxes for Wheeler. Your own
witnesses prove it. The vote polled by Wheeler was so large that
Colonel Lowe's friends were astonished at it; they said so. Where
are they ? What did you do with them? And this is an exhibition
n? ltlm Ipm'it.y of the ballot-box of which we have heard so much
of late!

We were told to-day that it is the mission of the Republican party
to secure a free ballot and a fair count. And this is the way that
great mission is to be performed,isit? And you think yon are main-
taining the purity of the ballot-box when you disregard the record
of the sworn officers und your own chosen supervisors, who stood by
and saw the vote and the count from beginning to ending, and said
it was fair, and then throw the boxes out, and then proceed to take
testimony and give your man nearly twice as many as the clection
officers gave him, and give Wheeler none, when by the same evi-
dence he proved his votes, too, Will you in your zeal fora free bal-
lot and a fair count trample on the rights of those 109 legal voters
and refuse to count them? And you have no explanation to make,
You are as dumb as sheep before the shearers. You have no answer
to make., But there is an answer; and that answer is that your
judgment is the produet of your own partisan prejudices. This is
all there is of it, and there it must rest.

What were the facts about the Lanier box? The box was open
early in the morning. The voting was free, full, and fair all day
long; all the votes were in. Then the polls were closed. Hertzler,
the supervisor, Colonel Lowe’s friend and representative, went to
one of the officers and indicated the place where the box should be
placed till after H“FI'N, when the votes were to be counted. It was
a side room of Lanier’s store. Hertzler and the officer went together
and placed the box securely in the room. Hertzler and other ofii-
cers went to Lanier’s and got supper, and after supper went and
got the box and went to Lanier’s parlor and got a table; Hertzler
sitting on one side and examining the votes as they came out, and
he says the voting was fair, the count was fiair, but he did not think
it counted out as it ought to have done. The other witnesses say
the box was never tampe.red with or touched; but the committee
gcmtso enamored of.a free ballot and a fair count that they threw

out,

At Meridianville Forbes was supervisor and Colonel Lowe’s friend.
The election oflicers counted out in Forbes’s presence, while he was
examining every ballot, and the result was 57 for Wheeler, 47 for
Lowe, Forbes joined with the State officers in making that return.
He said bewas permitted to go where he pleased, sit where he pleased,
and stand where he pleased. In fact he said he was treated very
nicely. Forbes did not know that anything was wrong until he
learned that his friend Colonel Lowe was beaten, and then he dis-
covered that something was wrong, and he remembered that at one
time he saw oneof the judges of election, who had been sininﬁ along
time in one position, change so as torest that part of the wan that hac
been on duty so long, and on this testimony the committee throw
ont Mendianville box, and then add 8 votes to Colonel Lowe's 47,
makinli him 55 and Wheeler none—57 and 47 make 104. Where are
the 49

Tell me, you gentlemen who are so anxious to maintain a free bal-
lot and a fair count, what did you do with the 497 In God’s name,
I beseech you, just gratify my curiosity and tell me. You threw the
box away. You said it was so involved in fraud that the correct
vote could not be ascertained, and yet yon ascertained that 55 of
them were for Lowe, and that there were 104 in all. Where are the
497 Mathematical demonstration would say they were cast for
Wheeler; but what has mathematics to do with a free ballot and a
fair count ?

Now, gentlemen, tell us about the box at Courtland? Here Col-
onel Lowe got 419 and General Wheeler 111. Did you pursue the
same course there that you did at Lanier’s and Meridianville? No,
gir. Wlu:cler’ charged that there was fraud there, and, worse than
that, proved it. The election officers were friends of Colonel Lowe,
After the voting was over they began to count, and counted till late
at night, and found a mistake, they sa,iy ; so they put all the tickets
back in the box, and a friend of Colonel Lowe, took the open
box with him to his room at the hotel, and kept it a=Jd slept with it.

The mistake discovered in counting ont, no doubt, was the uncom-
fortable fact that Wheeler was getting oo many votes, At any
rate, next morning they began again niidd eontinued to the end, and
the result was—Lowe 419, Wheeler 111. Why was not this box
thrown ont? Here is testimony that the open box was taken to the
private room of one of the friends of contestant and kept by him
all night. And that is not all; General Wheeler proved by testi-
mony that he received -at least 232 votes there. Why did yon not
throw away the 419 votes of Colonel Lowe and count General Wheeler
2327 'Thatwastherule yonadoptedin theothercases, but yonrefnsed
to disturb Lowe’s vote, and yvou refused to give Wheeler the votes
he proved he received. I will read some of the testinony. Henry
Clay Jones—that ought to be a pretty good name, Jones is good and
Henry Clay onght to be—Henry Clay Jones says he ““got tgilirty-&ix
colored men to vote for Garlield and Wheeler.” Now, where are
those thirty-six votes? Quintus Jones says he got seven colored
men to vote the Garfield and Wheeler ticket. Isaac Jones says he
got ten colored men to vote the Garfield and Wheeler ticket. Pat-
rick Jones says he got seven colored men to vote the Garfield and
Wheeler ticket. DBen. Jones says he got thirteen men to vote the
Garfield and Wheeler ticket. Hurrah for the Joneses! Adding n
the votes proven by all these witnesses it shows that Genera
Wheeler got more than 232 votes at Courtland. I ask yon, gen-
tlemen, to tell the Honse why yon did not give him credit for
them as you did Colonel Lowe at Lanier’s and Meridianville? An-
swer then to your own conscicnces why you did not. You stand by
the oflicers’ return at the box because it is on your side. You disre-
gard the officers’ return at the other boxes beecause they are against

on. This box, the only one that was stuffed, was retained and up-

eld by the committee; the other two were not tampered with, and
the proof was abundant, that they were not, and yon exclnded them H
and all because you love a free ballot and a fair count. I ask yon
as honest and fair men, with that anxions desire which is everlast-
ingly pressing upon your hearts, with that deep solicitude which is
ever consuming your souls, how could yon refuse to count the vote
Wheeler pmvu,ﬁ at Courtland ¥

Mr, Speaker, I have heard a great deal about the purity of the
ballot-box and a free ballot and a fair count ; T have heard a great
deal about the love of the Republican party for a free, fair election.
In season and out of season they have proclaimed their fixed deter-
mination to seo that every voter shall have the rizht to place in the
ballot-box one unintimidated vote and have that vote fuirly counted.
When I contemplate the length, breadth, height, and depth of the
love of that great party for a free ballot and a fair count; when I
reflect how it has watched the ballot-box like a vestal virgin, till its
life, like the vestal flame, *“in holiness is wasting away ;” when I see
upon its forehead the pale cast of thought, and on its cheeks the
deep furrows that correding care has plowed as it has vexed its
righteous soul from day to day to secure to every voter a free ballot
and a fair count, I am lost and overwhelmed in the magnitude of
the subject. :

Who is there that does not remember the agonizing trials throngh
which it has passed in the last few years 1 ho is there that can
forget the sacrifices it has endured? Who ean blot from his mem-
ory the sublime patience that it has exhibited in the hour of trial,
wlien, as a vicarious suflerer, it was drinking the enp of atonement
that the country, the object of its constant love, might be redeemed,
regencrated, and disint wralled, and that every voter should have a
free ballot and a fair count?

A fow years ago the ballot-boxes of Louisiana, Florida, and South
Carolina were seized by returning-bourd conspirators and a bold effort
was made to cheat, wrong, and defrand the people of those States
out of the local governments they had chosen, and all the people of
the Union werein peril of losing their elected Chief Magistrate and
the Administration which they had freely and fairly proclaimed
through the ballot-box. It was a supreme moment, and with sub-
lime faith and courage did the party of great moral ideas meet the
emergency.

The Republican President sent Republican statesmen down to
those States, accompanied by the Army of the United States. to see a
fair count of the votes actually east. ~ Who can fail to remember
how the Republican Administration seattered the outlaws that had
seized the ballot-boxes and attempted to foist upon the American
people the candidate whom they had defeated. me of them were
sent into distant banishment, one to Saint Petershurg, one to Vi-
enna, one to Paris, and many of the lesser malefactors were confined
for four years in the Departments at Washington. We all recall
the result of that herculean efiortto save the ballot-boxes from in-
timidationand violence, and with what triumph they placed the helm
of State in the hands of Samuel J. Tilden, who had received more
than a Tmrtel' of a million majority of the popular vote, a majority
of the electoral votes, and a majority of all the States. Sir, time
will fail me to do justice to the great subjeet. Life is too short and
its flying hours are too exactivg to allow me to enumerate all the
instances whereit has shown its devotion to a free hallot and a fair
count. Irun backinmemory and hurricdly call before the mind the
many instances of tenderness and devotion that I had read upon the
pages of history, both sacred and profane, but I can find nothing
with which I can compare it. I recall the heart-broken wail of the
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old King of Judah, when his idol boy raised his hand in revolt against
his father’s government and threw down the gage of battle to his
father’s troops in the wood of Ephraim. How sad is the recital of a
father’s tender love for an idolized but erring child. The venerable
old man stood in the gate of the city, and as his army passed out to
the field he charged every officer from the general-in-chief to the
sergeant of the guard tosparehis child. He gazed into the distance
toward the spot where the battle was raging, to catch the first
glimpse of the courier, and }Jress upon him the eager, anxious in-

uiry, Is my child safe? He did nof ask whether victory had de-
glared for the banner of the King of Judah or its revolted prince.
He thought not of his state, his throne, or his person. His thoughts
all the day long were for the safety of hisson. Often through the
long and laggard hours of that day did the hand that had swept
the harp that soothed the distemper of Saul tremble with emotion,
as he looked for the return of his child whom he was never to see
again. Qft throngh that day did the kingly tear run down the
shrunken cheek of age and fall upon his patriarchal beard. A mes-
senger came to tell hiim that the rebel arms were overthrown. He
bade him be silent and tell him of Absalom. My son Absalom,
is he safe?” the old man said. At last the fatal message was

oken. The cruel and ferocious Joab had slain his child, and

e old man uncovered his head and bowed himself and wept. As
the bright banners of Judah came dancing from the fields of vic-
tory, the shout of exultation died away among the troops when
they saw their King with his head buried in his hands, with fal-
tering step, moving toward his desolate home, and erying with a
loud voice: ““Oh, Absalom, Absalom! my son Absalom! Would God
I had died for thee! Oh, Absalom! my son, my son!” But what
did David know of the fathomless depths of the love of the Repub-
lican party for a free ballot and a fair count 7 David had other sons
to console him, and to lighten his bosom of that perilous stuff' that
preyed upon the heart. But who is to console the Republican party
when the little jokers and tape-worms fail to purify the ballot-box ¥

We are told in the book of inspiration that the children of Israel
were carried away captive from theirnativeland ; that in the land of
the stranger, whither they had been carried, they gathered by the
river and sat down and wept when they remembered Zion. When
the stranger required of them to sing the songs whose sweetness had
made them renowned among all nations, they snapped their strings
and hanged their songless harps on the willows and refused to sing
the songs of Zion in astrange land, and turning their weeping eyes
toward the temple and tombs of their fathers cried, *“ If I forget thec;
OJernsalem, * * * letmy tonguecleave totheroofof my mouth.’
But we must remember that these people had neverreached the civ-
ilization of this age. Neither the fathers that wentdown to Babylon
behind the chariot wheels of the Assyrian king nor the children that
came back and rebuilt the temple that had been razed to the ground
by the invader had ever seen the wonderful product of Republican
civilization, a little joker or a tape-worm. That supreme joy has
been reserved to be revealed in these latter days to the party of great
moral ideas whose earnest desire is to have God inthe Constitution,
the Bible in the school-room, and the ‘‘tape-worm” in the ballot-
box.

I have read of that heroic German woman whose name Felicia
Hemans has made immortal, who, standing by the wheel on which her
husband, an innocent victim, was being broken, was besought by
friends to forsake him lest she, too, should be condemned to the same
cruel fate. We are told with what superhuman courage and con-
stancy she defied every threat and spurned every entreaty, and every
moment pressed more closely the evidences of her devotion upon the
life-lon%oh'ect of her love, the idol of her woman’s heart. When at
length the dying husband added his entreaty that she would save her-
selfand leave the object soon fo be inanimate dust, she rose to her loft-
iest stature, and raising her hands in solemn invocation that Heaven
would bear witness to her love and her constancy and conrage, and
looking up to the wheel where the lip was quivering and pale and
the eye was growing dim and the life-current receding and feeble,
she cried back her answer of wifely devotion:

In thy dark prison house,
In the terrific face of armed law,
Yea, on the scaflold if it needs must be,
I never will forsake thee.
But what was the love of Gertrude compared with the love of the
at Republican party? Her devotion wasbut an exhibition of the
ove of woman. But the love of a free ballot and a fair count is a
love that surpasseth the love of woman. Who that ever saw that
love tested would doubt for a moment that the Republican party
would stand in the face of all the wheels and racks of the inquisition
and demand that every Republican, loyal, tried, and true, should
have the unchallenged right to put one unintimidated tape-worm in
the ballot-box and ﬁave it twice fairly counted?

A lon F while ago I read the beautiful narrative that Homer has
fimn of that Trojan princess, who, standing upon the walls of ill-

ated Ilion, saw in the same glance the ruin of her country and the
death of her husband, its greatest defender. There is scarcely any
thing of which the mind can conceive more tenderly touching, more
sweetly sad than the melancholy lament of Andromache as she
looked upon the dead body of Hector dragged in the dust behind

the chariot-wheels of the conqueror. How piteonsly she portrays
the desertion of friends that must follow the fall of her husband and
the desolation of her country. How painfully sad is the picture she
draws of the poverty that is to uttc:l}l her widowhood and drive to
beggary her orphan child. But, Mr. Speaker, Andromache never
had a tape-worm and never saw a little joker. She had never heard
of a balYuthox, and was a stranger to that sublime purity with
which the Republican party have invested it.

If Andromache had lived till the present day, and had been at Merid-
ianville, Alabama, on the day of election, and had seen the colored
Republican elub as it came from the lycenm in Coon Hollow, flushed
with the excitement of the intellectual encounter over the question
of the evening’s debate, ¢ Which is the most profitable to the coun-
try, money, women, or stocks ?”—could she have seen them under-
Enin g the inspection of wrists to prove to the bosses that no inter-

icted Democratic ballot was concealed in the sleeve; could she have
seen them as they caught the cadenced step and advanced npon a pure
ballot-box, holding their little jokers eighteen inches from their
bodies to prevent them from getting a concealed Demoeratie ticket
in their pockets, then indeed would she have wept for joy and
exclaimed like Simeon of old, ** Now, Lord, lettest thou thy servant
depart in peace,for I have seen fhy salvation. I have seen the
blessed manifestation of the love of the Republican party for a free
ballot and a fair count.”

Mr. Speaker, when I remember how constantly, how faithfully,
and how zealously the great Republican party labored for the purity
of the ballot-box in Louisiana, i’lnri(lu, and South Carolina in 1876;
how they compelled the returning-boards to count the ballots that
were cast for Samuel J. Tilden and proclaimed and inangurated him
President ; how they compelled their committees to investigate the
charges of forgery in the testimony produced by Mackey against
Dibble; how they counted the votes that were proven for Wheeler
at Meridianville, Lanier’s, and Courtland ; how they rejected the tape-
worm ballots at the Mare Island navy-yard; how they voted to re-
tain Finley in his seat when he had over a thousand majority of the
vote “actually cast,” I am persuaded that neither tribulation nor
distress, nor persecution, nor famine, nor nakedness, nor peril, nor
sword, nor death, nor life, nor angels, nor principalities, nor powers,
nor things present, nor things to come, nor height, nor depth, nor
any other creature can separate them from the love of a free ballot
and a fair count.

Oh, for such love let rocks and hills
Their lasting silence break ;

Amnd all harmonious human tongues
The patriot’s praises speak.

Mr. HEWITT, of Alabama. As the gentleman from Texas is re-
ferring to the love of the Republican party for a free ballot and a
fair connt, let me remind him that the Republican party manifested
their love by repealing all penalties under the election laws for ille-
gal votes.

Mr. SPARKS. They did it in the interest of a free ballot and a
fair count.

Mr. MILLS. Yes, and in Texas t.he,;' passed a law “for the pre-
tection and purity of the ballot-box,” and fixed heavy penalties
against everybody who should destroy ballots except the Republican
election officers appointed by a Republican governor.

Inow come to the question of registration. Itis in proof that 2,608
unregistered votes were cast in this contest. It is proved that over
a thonsand of them were cast for Colonel Lowe. If these votes were
illegal the law requires that those proven to have been cast for each
party must be deduncted from his vote, and the remainder divided pro
rata between them. If this were done General Wheeler would be
elected by more than a thousand votes. So that if all the other ille-
gal votes were given to Colonel Lowe, still he is not elected. The
constitution of Alabama contains the following provision:

The General Assembly may, when necessary, provide by law for the registration
of electors thronghont the State, or in any incorporated city or town thereof, and
when it is s0 provided no person shall vote at any election unless he shall ‘have
registered as required by law.

It further provided that all male citizens over twenty-one years
old, and who had resided one year in the State, three months in
the county, and thirty days in the precinct, should be qualified elect-
ors, The ﬂegis]atum enacted a registration law and made specific
directions for registering the qualified voters. It did not say that
non-registered persons should not vote, and the committee say that
therefore non-registered voters are legal voters. They contend that
the constitution authorized the Legislature to pass a registration
law, and whenever the Legislature enacted a law that affirmatively
forbade non-registered persons from voting, then their votes would
be illegal. They say the language in the constitution,  when it is
so provided,” means that whenever the Legislature says that a vote
shall be illegal it shall be illegal. Why should the constitution make
such a provision? If the constitution authorized the Legislature
to make a registration law, and the act made such votesillegal, they
were illegal without a constitutional declaration of that fact.

The Legislature of the State had the authority to enact the law
without any grant in the constitution, in the absence of a prohibi-
tion. Then, why should the constitution declare that if the act of
the Legislature made the vote illegal it should be illegal? Such a
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construetion is a barefaced absurdity; and one of the canons of con-
struction says:

Every interpretation that leads to an absurdity onght to be rejected.

The reason that the Legislature did notin the registration act say
that non-registered votes were illegal, was that the constitution had
already said it and the Legislature had no discretion over it. The
constitution intended to leave it to the diseretion of the Legislature
to pass the law or not as it thought best, but if it did pass one, then
the organic law declared while it was in existence, all non-registered
votes should be rejected. When it said the Legislature ‘“may pro-
vide by law,” it left the question to be decided by the Assembly, and
when 1t said, ** when it is so provided,” it deelared for itself the status
of the voter.

To provide by law was to enact a law of registration, and so pro-
vided means a law so enncted. So isan adverb. It qualifies verbs,

-participles, adjectives, and other adverbs. It means provided, as
Eefﬂm expressed. This is the evident intention of the framers of
the constitution; and, as the books tell us, in construing an instru-
ment the pole-star to which we must steer is the intention of the
maker. This construction gives force and effect to the law and the
constitution; the other negatives both. If the construection of the
committee is right the law of Alabama is a dead letter, for every
one may disregard it, and the declaration of the constitution that
all snch votes are illegal is a mere brutum fulmen.

Mr. JONES, of Texas. Will my colleague allow me 7

Mr. MILLS. Yes, sir.

Mr. JONES, of Texas. The word *it” is used in that connection
as a demonstrative, pointing to what is about to be stated, and does
not refer to an antecedent.

Mr. MILLS, It demonstrates an absurdity, and that is the diffi-
culty; it demonstrates what I say, and what I will repeat again.
Where the constitution says that the Legislature may make a law,
if the Legislature says that the vote is illegal, it is illegal. It is
illegal without that constitutional declaration, and that is what it

demonstrates. ‘It is so provided,” means the faw is so provided or
enacted, as I have said before. **So” qualifies ‘ provided,” as first
expressed.

Suppose my colleague were to sue me and charge that I had for a
valuable consideration promised to pay him a sum of money and,
having so promised, failed and refused to pay. What would 8o prom-
ised mean? It wounld mean promised in the manner before expressed.
Therefore, when the constitution of Alabama says that the Legisla-
ture may provide an act of registration, and when it does so provide
no person shall vote who is not registered it declares illegal and
vai(} all non-registered votes and leaves nothing for the Assembly

to do.

Mr, HAZELTON. If your view is correct, and it may be, why did
not the framers of the constitution say *“it is provided,” instead of
leaving it any way in doubt as to the construction? Would not a
convention want to make as important a condition as that so as to
preclude all mistake, and say it is provided so and so, beyond all
question ?

Mr. MILLS. My friend from Wisconsin, whois an intelligent law-
yer as well as statesman, will remember that when our fathers framed
the Constitntion of the United States, and after it had passed throngh
the hands of such scholars as Madison and Hamilton, they would not
submit it as their final work till they referred it to a committee on
style. Now, you would have the convention of Alabama to submit
their work to a committee on style.

Mr. HAZELTON. I do not mean that.

Mr. MILLS. It is a question of style you are talking about, and
your eriticism I do not think would have improved that. I wantto
recur for a moment to a point made by Colonel Lowe in his brief,
and which has been quoted with approval by my friend from Wis-
consin in his report.

The statute, as we have seen, declares that the ballot shall contain
no mark, figure, letter, or character, except the name of the person
voted for and the office for which lie is to be chosen, Itiscontended
that if that langunage is literally carried out, the name of the party
could not be on the ticket, because it requires letters to constitute
his name, and that Lowe cannot be spelled without the letter O.
This is adopted by the committee as a strong argument, and it is
as strong as any in their report. There never was a more perfect
absurdity put in the report of any committee of this House. The
law says the name of the candidate must go on the ticket, and the
name of the office for which he is to be chosen, and notfxiug else.
“Only” that and nothing more. Because the law forbids all other
letters and clearly and specifically declares that the name shall go
on the ballot, therefore the name shall not go on. And that is the
argument of the committee. To state the argument is to answer it.

n the face of all the arguments and all the sophistries of the com-
mittee Wheeler stands before the conntry the chosen Representative
of the legally qualified voters of the eighth Congressional district
of the State of Alabama. And the world, the flesh, and the devil
combined cannot deprive him of his right to the seat if this House
shall render its decision in accordance with the law and the testi-
mony and in accordance with the constitution and laws of the State
of Alabama. [Applause.]

DEFICIENCY APPROPRIATION BILL,

Mr. HISCOCK, by nnanimons consent, from the Committee on Ap-
Eropriations, reported back, as a substitute for the deficiency bill, a

ill (H. R. No. (243) making appropriations to supply deficiencies
in the appropriations for the fiscal year ending June 30, 1882, and
for prior years, and for those certified as due by the accounting offi-
cer of the Treasury in accordance with section 4 of the act of June
14, 1878, heretofore paid from permanent appropriations, and for
Ot.izer purposes; which was read a first and second time, referred to
the Committee of the Whole House on the state of the Union, and,
with the accompanying report, ordered to be printed.

Mr. RANDALL. Strictly speaking that is not in order, but we
hail with pleasure every evidence of activity on the part of the
Appropriations Committee.

Ir. REED. Strictly speaking that speech of the gentleman from
Pennsylvania is not in order.

Mr. RANDALL. There is great lack of order generally and great
surplus of disorder here.

Mr. HISCOCK, I will say to the gentleman from Pennsylvania
that he need have no apprehension nor need he give himself any
trouble as to the Committee on Appropriations. This work will be
always ready, the committee will be always vigilant, and when the
proper time comes for the introduction of their bills they will be
presented and attended to in a proper and vigilant manner.

Mr. TOWNSHEND, of Illinois. I desire to reserve all points of
arder npon the bill which has been presented.

The SPEAKER f:ro tempore, (Mr. DINGLEY in the chair.) The
points of order will be reserved.

LEGISLATIVE, EXECUTIVE, AND JUDICIAL APPROPRIATION BILL.

Mr. CANNON, by unanimous consent, from the Committee on Ap-
propriations, reported a bill (H. R. No. 6244) making appropriations
for the legisiativc, executive, and judicial expenses 0%) the Govern-
ment for the fiscal year ending June 30, 1883, and for other purposes;
which was read a tirst and second time, referred to the Committee
of the Whole House on the state of the Union, and, with the accom-
panying report, ordered to be printed.

Mr. TOWNSHEND, of Illinois, Points of order are reserved also
on that bill.

Mr. RANDALL. Points of order are reserved.

The SPEAKER pro tempore. The statement of the gentleman from
Pennsylvania will be noted.

CONTESTED ELECTION—LOWE V8. WHEELER,

Mr. JONES, of Texas, I desire the attention of my colleagne [Mr.
Mirrs] for a moment. I understand my colleagne to object to the
Hancock-Lowe ticket, as it is termed, upon the ground that the dis-
tricts are numbered in nnmerals instead of letters of the English
alphabet. Is that his position?

Mr. MILLS. My position is that the ballots should contain noth-
ing but the names of the parties voted forand the designation of the
oftices to which they were to be chosen; that everything else must
be excluded—all figures, marks, and embellishments beyond that.

Mr. JONES, of Texas. That was the ground taken by the Demo-
cratic party in the State of Alabama. That is the only ground upon
which the right of the contestee in this case to a seat can be sus-
tained; because, as was stated by my colleague, this is the turning
point in this entire contention. Ifit be admitted that those tickets
are ille%aI becanse of this designation of districts by numerals in-
stead of letters of the English alphabet, why then the sitting mem-
ber holds his seat by a legal majority of 43 votes. On the other
hand, if it be held that such designation of districts is not obnoxious
to thestatute which forbids figures npon ballots, why then it follows
that the contestant is elected by over 500 votes.

So, now, here we have theissue clearly and sharply defined. My
colleague says that le is in favor of free elections and a fair count.
He starts out with a broad proposition that the votes of the qualified
electors should determine who shall represent the people of the
United States in this Hall. I ask inall conscience what confidence
can be placed in the sineerity of such professions of gentlemen who
exert all their ingenuity to pick a flaw in every ballot that is pre-
sented againstthem. Gentlemen may profess to be in favor of a free
election and a fair ballot until doomsday; but as longas the Ameri-
can people have any common sense or ordinary intelligence they will
know just exactly how much importance to give to such preten-
sions. .

I did not intend to arine this case. I donot intend todo so. The
only point I wish to make is this: we know by experience how the
Democratic party dodges everything. When it proposes to build
up and establish banks it professes to oppose them. When it pre-
tends to be opposed to a protective tariff it will adopt every method
that will eventuate in the establishment of it. So in reference to
elections. Just in proportion as they are heated and vociferous in
loud and repeated professions of devotion to the right of the J}enplc
to govern, just in that proportion we may suspect they have designs
to circumvent and defeat the })eopla in the exercise of the ballot,

Here, sir, is the issue; and I am glad my colleagne has stated it.
I have always regarded him as one of the most liberal on that side



4464

CONGRESSIONAL RECORD—HOUSE.

JUNE 2,

of the House I was not ﬁrepa.md at all this morning—and when he
began to speak I expected he would come out really on the side of
the ballot—I was not prepared till this morning to believe that the
entire Democratic party has made the elections, asit were, its party
tenet, its prineiple, all in fact that they have left.

And now let us see how the issue is joined; that is all I wish to
say; and it is in plain Saxon this: whether the honest yoters of this
country shall by their ballots choose their officers or whether the
elections shall be determined by technical chicanery? There is all
there is in it ; there is the gist of the whole question. And I repeat
here to-day what I have often said, as between techinicalities and
chicanery on the one side and the honest ballot on the other, I am
on the side of the honest ballot and the genuine dcmocmc{ of the
counfry. I am in favor of a government by the people, and beingin
earnest in favor of such a government, instead of playing the part
of an artful, cunning lawyer, finding fault with every cfiort and
every mode l')y which the people seek to give force to and to express
and emphasize their will, I reverse the rule and say, construe the
laws as youn wonld aseertain and give effect and efficacy to that will
as really expressed.

‘Why, sir, according to the gentleman, my colleague, what would
the right of suffrage be worth if hedged in and embraced all around
and about with technicalities so numerous, so fine, so unintelligible,
that there is not a lawyer in this country that could possibly pick up
a ballot that some other lawyer may not pick a flaw in?

To be brief, and to sum up this whole question, there is the ticket.
Shut your eyes to this ease ; %o out of this Hall and get a dozen law-
yers together and subwit to theim in the absence of all partisan con-
siderations if there is any defect in that ticket, and 1 say, if they
knew nothing about the party exigencies involved in this ease, you
would not find a lawyer, if you searched until doowsday, that would
point out the slightest objection to it. I repeat if, the issue is dis-
tinctly made, an%l since it is made, all this about registration is so
much lumber, so much material piled in, out of which to manufact-
ure some pretense under which to hide. That is all. My objoect
was to bring my colleague fairly fo the issue; and are we not made
to know ¥, and know of a truth, where the Democratic party
stand—that they mean by any means, fair or foul, to rule this country
if they possibly can.

Mr, ATHERTON. Not having voice enough to make myself heard,
and not supposing Iean be heard, I desire to send to the Clerk’s desk
the minority report, to have portions of it read. And I desire the
consent of the House that those portions I have marked out shall
appear in the REcorp withont being read; that the portions which
remain shall be read by the Clerk; the other portions, however, ap-
pearing in the RECORD.

The SPEAKER. In the absence of objection, it will be so ordered.

There was no objection.

Mr, ATHERTON. Isend,then, tothe Clerk’sdesk the minority re-

ort, and ask the Clerk to read the portions whichare not stricken out.

The Clerk proceeded to read portions of the minority report, which
in full is as follows:

William M. Lowe ve. Joseph Wheeler—Eighth Congressional distriet of Alabama.

Mr. BELTZI00VER, from the Committee on Elections, submitted the following as
the views of the minority :

The undersigned are not able to concur in the report of the majority of the com-
mittee. The evidence shows that the election was conducted with perfect fair-
neas on the part of Wheelerand his supporters.  Indeed, there is no pretense that
there was unfairness anywhere except at Meridianvilleand Lanier's precinet, and
the most exmon‘ﬁnarlir efforts on the part of Mr. Lowe and his attorneys utterly
fail to prove any fraud or nnfairness at these boxes.

The voluminous character of the record has preciuded nearly all the members of
the committee from givin ilit that thorough examination which is necessary to a
[)e'rfect understanding of the case, and, as a consequence, the report of the major-

ty contains errors, to a few of which we will refer.

. The majority ider evid introduced by Mr. Lowe which purports
to prove matters which are not set up in the notice of contest, and refuse to con-
sider evidence of matters proven by primary and uncontroverted evidence which
are 8 ciﬂcall%uet up and insisted upon in the answer of the contestee, these mat-
ters g such as the law required them to consider, aml such as the majority of
the committec have considered in other cases during this turm of Congress.

Second. Evidence which themajority in this report say i3 good and suilicient to
establish the allegations of Mr. Lowe, thoy in the same report say is insuilicient
to support the Bg;ntions of Mr. Wheeler.

‘Ihfrd. Certain witnesses give evidence regarding votes cast for hoth Mr. Lowe
and Mr. Wheeler. :

The evidence is precisely of the same character, the votes referred to are pre-
cisely of the same class, the evidence is given by the same witnesses, and in some
cases it is given in the same breath and in answer to the same questions, and yet
the majority of the committee count the votea for Mr. Lowe and refose to count
the votes which the proof shows were cast for Mr. Wheeler,

Worse than that, the WB‘J“ of the mn{uriu‘ counts votes for Mr. Lowe upon
stat s of wit 0 swear they do not know avything of it personally,
an%i;huy refuse to count votes for Mr. Wheeler, the rejection of which is posi-

v Toven.

For instance, Mr. Harraway swears ho does not know personally that any Lowe
ballots wair?i ected, but he swears that he does not know that a Wheeler ballot
was rejected.

On this evidence the majority count four votes for Mr, Lowe and refuse to count
any votes for Mr. Wheeler.

r. Hill, who was illegally examined in chief during the last ten days, when the
law onlf':llowcd evidence in rebattal, tesiified and admitted that his knowledge
that 22 Lowe ballots were rejected was not based upon his actual knowledge, butit
was based pretty much upon what a clerk told him. This illegal evidence was
taken at an anlawfol time, so that Mr. Wheeler could not take evidence to refuteit,
and yet the majority on such evidence count 22 votes for Mr. Lowe.

‘We observe six other instances where Mr. Lowe's witnesses testify thatballots

cast for Mr, Wheeler were not coun and yet the majority of the committee re-

fuse to give Mr. Wheeler the benefit of their evidence, althongh their evidenceis

precisely the same as the best evidence which is relied upon by Mr, Lowe, and

%lvtlﬁou in one instance alone this failure makes a loss of over 50 votes to Mr.
eeler.

Fourth. The majority of the ittes pt and ider in substantiation ot
Mr. Lowe's n.‘.]ﬂ:ntlnnn testimony which is secondary in its character, which is con-
tradicted by Mr. Lowe's own witnesses, and which uncontradicted proof shows
has been altered and forged since it went into the handas of Mr, Lowe's agents or
atiorneys. Mr. Wheeler made a proper and seasonable motion to have the forged
evidence stricken from the record, but the majority of the committee failed to
strike said forged matter from the record.

Fifth. The majority of the committes refased or failed to deduct votes of un-
registered voters who illegally voted for Mr, Lowe, giving two reasons therefor :

1. Becanse they say registration is not required in Alabama.

2. Becauso thers is no evidence which establishes definitely and identieally for
whom they voted.

The first position was so untenable that it was not assented to by all the mem-
bers of the committes who voted for the majority report; snd wo hereafter will
show it to be entirely without foun@lation.

The second Puaiiiun is positively contradicted by the proofs. In the limited ex-
amination we have been ablo to give to this point we find the names of over 500 of
these unregistered voters who the witnesses swear positively voted for William
M. Lowe. Some of this evidence is given by Mr. Lowe's witnesses, and by Repab-
licans who swear that they saw the voters hand their ballots to the inspectors
with Mr. Lowe's name on said ballots.

This evidence is positive, unimpeached, and noquestipned.

Sixth. The majority of the committee refused or failed todedncet illegal votes of
unregistered voters who voted for Mr. Lowe at Courtland and other precincts,
where thez:mf sliows there was no person registered '* as required by law,"” and
consequently there was no legal registration, and Mr. ANNEY, of the committee,
gives as a reason for this action, and it is the only reason given, that * contestes
tl_ocstl::ot set up o want of legul registration as vitiating the clection at any pre-
cinet.”

In making this statement Mr. RANNEY was mistaken.

The following allegations are contained in the answer of the contestoe :

“Contestea allegea that at the following precinets of Lawrence County, viz,
Courtland, Red Bank, &e., * * * 450 persons were allowed to vote, and did
vote, for contestant, some of whom had no right to voteat the precinets where the,
cast their votes, and others who voted at said precincts were not legal voters, ani
had noright tovote at alL™

And contestes also alleges that said persons wlho voted for contestant at said
precinets “did not have a right to vote, for the reason that they had never been
registered as required by law."

t is here shown that the allegations of Mr. Wheeler empbatically stato thers
was no legal registration at Coortland, or that he nses the eqnivalent words that
l.he persons who voted for contestant had **not been registered as required by

aw.

The deposition of the probate judge of Lawrence County proves that these allega.
tions are correct, and that there was no legal registration at that precinet,

Unier a similar m§iutl‘atiou law tho majority of this Committes on Elections de-
cided in the case of Bisbee vs. Finley that eight precinetsin Brovard County shonld
be rejected, and the proof in thatease does not show that the registration in those
prm}ucra was as incomplete and illegal as it is shown in this caseto have beenat
the precinet of Courtland.

1t is shiown by Eriumry evidence that none of the voters
tered as required bylaw, and that with regard to 180 of them there wasno pretense
ab registration, and yet the majority count these illsgal voles for Mr. Lowe.

Seventh. The majority of the committee refused or failed to deduct the illegal
votes of non-resident persons who voted for Mr. Lowe, although the proof is posi.
tive and uncontradicted that such persons voted for Mr. Lowe, and that they were
non.-residenta of Alabamna, but residents of other States.

The witnesses give evidence regariling this matter similar to the following :

**Jolin Wilson was not a resident of Alabama; he lives in Tennessec, and ho
never pretended to claim this as his home.

* Wesley Phillips was a non-resident of the State of Alabama; he lives in Ten

at Courtland wereregis-

NES8e0,

“Squirs Holsten was a non-resident of the State of Alabama; he lives in Geor
gia, and is an illegal voter.
G"-‘fo!ln 0'Neal was a non-resident of the State of Alabama; claima his home in

eorgia.

“ Berry Blair was a non-resident of the State of Alabama; lives in Tennessee ;
was an illegal voter.”

The witnesses also testified that all the non-residents whose names they gave
voted for William M. Lowe, and all these names are found on the poll lists.

Weo conld go on with these details, but space forbids.

Itis evidence of this character which themajority of the committee says is ** not

sufticient.” They alsosay: **His P\'llnulcr] proofs donot sustain his allegations.”
MI& II:p]lcarﬁ to us that Mr. Wheeler proved conclusively that minors voted for
r. Lowe.

Mr. Lewis sweara that Jack L. Armstead voted for Mr. Lowe; that he had
known him for ten years, and when he first knew him he was not more than six
or seven years old. ~ He also swears that Derry Coager voted for Lowe; that ho
Iiad known him for twelve years, and when he first knew him he was not more
than six years old.

On page 84 of the record, contestee Eﬁmvaﬂ. that James Chandler was only eight.
oen years old; also, page 899, that Robert Smith was only twenty years old, and
that Ephraim Springer was only twenty years old.
shinws voted for Mr. Lowe.

This is the character of the uncontradicted evidence which My, Wheeler pro-
duces to show that minors voted for Willinm AL Lowe.

Eighth. At Courtland precinct (the same place where the proof shows that there
Wils 10 ]og;ll registration, and that 150 unregistered persons cast illegal votes for
William M. Lowe) the preponderance of evidence decidedly shows that none
of the inspectors were supporters of the party which sustained Mr. Wheeler,
anid Mr. Lowe's witnesses are compelled relucfantly to admit that they viola
the law which required them to count the ballots immediately on the closing of
the polls, and that they pretended to be occupied for nine hours in counting about
580 ballots, and then Y‘:.u'r the counted and unconnted ballots together in a rough
box, and that one of their number took the box off and kc}mt it until the next day,
when a box was returned which contained some ballots which they connted in an
illegal manner, and made a report that Mr. Lowe had received 419 votes, and that
Mr. Wheeler had received 111 votes.

The proof also shows that this report was false, as the witnesses admit that Mr.
Wheelor was polling a o uite as large as that polled by Mr. Lowe—
and some of the witnesses testified that he (Wheeler) pollct{.twn or three times as
many votes as were connted for him.

Mr. Wheeler has proven, by ungontradicted and uncontroverted evidence of
IiuaubILmns a8 well as Democrats, that over two hundred persons voted for him
at that box.

Mr. Wheeler's allegation with regard to this poll conforms to the proof, and we
conclude that the box should not be counted.

All of these pérsons the proof
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Wao respectfully snbmit that we have never seen a case where the integrity of
a ballot-box was more emphatically and essentially impeached, and where justice
called louder for action.

Ninth. Onthe other hand, we now look at the action of the majority of the com.-
mittee regarding Meridianville box No. 2.

Mr. Lowe in his notice does not ask to have this box rejected, and therefore
under the rules laid down by the committee regarding Wheeler's defense they
could not reject it, but above and beyond this the proof shows that there was no
violation of law at this box.

Mr. Forbes, Mr. Lowe's special friend, was present as supervisor, the votes were
counted strictly as provided b{l]nw, and the su sor and the inspectors made
ihuir respective reports, each stating that Wheeler received 57 and Lowe received

7 votes.

The proof shows that this vote was proportioned substantially the same as it was
at the election three months previons when the vote for governor was: Cobb,
Demuocrat, 42 ; Pickens, Opposition, 34,

The testimony of Mr. Trewhitt, Mr. Roper, and Mr. Hawk, who were officers of
the election which we are now considering, and whom the proof shows to be gen-
tlemen of high standing, shows that the vote was counted as it was cast, and that
no frand could possibly have been practiced at these polls.

The majority of the committes cite inst the sworn report of officers, and
against the evidence of mon of high standing and character, the testimon: of two
c&nmd men, of whom one is impeached by the direct testimony that his character
is 80 bad that he is not worth‘f of belief under oath, and both are impeached by
their own contradictions, and by credible testimony of other witnesses. Bntin
addition to all this, the evidence of the contestant is not of a character to justify
the committee in receiving it to Frovo that there was any fraud or unfairness at
this box, and taking all the proof together it shows no ground for its rejection.

The record alsoshows fhat, during the ten days allowed by law for evidence to bo
taken for contestant in rebuttal, Mr. Lowe's attorneys served a false notice upon
Mr. Wheeler, stating that they would take evidence of some fifty-five witnesses
at or near Pleasant 1ill.

This notice designated no definite place, and Mr, Wheeler cansed a demand to be
served upon them, n.ak.iuﬁ for more specific information regarding the locality
where the evidence wounld be taken.

This polite and proper request was not complied with.

Mr. Lowo's attorneys went to a place seven miles from Pleasant ITill and pro-
«cended to take evidence ex parte.

After some twenty witnesses had been examined in this way, an attorney em-
Hloycd by Mr. Wheeler sueceeded in hunting down this secret place of taking evi-

ence; but even then, after inding the commissioner, he was positively refused
tho right to cross-examine witnesses.

‘Worse than that, the record shows that Mr. Lowe's attorney (a nephew of Mr.
Lowe) wrote down the evidence himself, and wrote it falsely.

By such methods there have been produced 55 depositions, which purport to
show that 55 men voted for Mr. Lowe.

Uron' these illegal and frandulently and cri lly conducted pro-
<cecdings the majority of the committes count 55 votes for Mr. Lowe.

This box will be discussed more fully hereafter. ‘

Tenth. At Lanier's box the evidence shows that it was impossible for any frand
to have been practiced by any one in the intereat of Mr. Wheeler.

Mr. Lowe's frionid swears they could not have connted the ballots in the sho
wlhere the election was held, and he swears that e ** took charge of the box,' anc
carried it to thestore of Deputy United States Marshal Lanier, who was appointed
to take charge of the election by Mr. Lowe's friend, Marshal Sloss.

The box remained locked up in the side room of Mr. Lanier’s store for abontan
honr, and Mr. Lanier, who was a Republican, swears that no one could possibly
hiave had access to it while it was there.

The majority of the committes, however, reject this box without a request to
that effect inthe contestant’s notice, and then, still without a request, and without
4 particle of legal evidence, connt for Mr. Lowe 128 votes, and give Mr. Wheeler
none, althongh 142 votes were cast and counted for him, and Mr. Lowe's own
witness swears that some 30 votes were cast for Mr. Wheeler.

We call attention to these things to show that the honorable gentlemen who
-comfpose the majority of the committee have been imposed um by some one, as
R‘o eel they never would have made this report had the facta been understood by
ithem.

The mni'{';ﬂty of the committee violate all precedent in counting 16 votes for Mr.
Lowe at Kinlock box.

There is no return from this box, and there is no way of learning from the proof
that there was any election held at said place.
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the result being to deprive the contestee of 142 votes, and to add 71 to the votes of
the contestant.

3. Althongh the contestant does not d 1 it in his notice of contest, the ma-
,Kirit{ of the committee reject, for his benefit, the returns of Meridianville precinet

Vo. 2, which gave the contestant 47 and the contestee 57 votes, and the majority
of the committee give him 55 votes, alleged to have been proven by the testimony
of witnesses, the resnlt being to add 8 to the contestant's votesand to deprive the
contestee of 57.

4. Althongh the contestant does not demand it in his notice of contest, the ma-
Jority of the committee give him an addition of 10 to the votes oflicially returned
for him from the precinct of Cave Spring.

B. Althonil:)t-ha allegation in the uo!.ﬁ:e of contest does not justify it, and al-
though Mr. Lowe's proof on the point is secunll[{r}y, and conflicting, and contra-
dictory, and although the proof regarding Mr. Wheeler's votes at that poll are
precisely the same as the proof regarding My, Lowe's votes, the majority of the
commitiee count 76 votes for Mr. Lowe at Flint precinct, and they refuse to count
any votes for Mr. Wheeler.

'he retnrn vote being chan in accordance with these elaims, the following
is presented as a statement of the result:

AV B FTr ) e T e e P P o e T Py Sy gt . 13,456
Josoph Wheeler. .....ccouavemeisme cunnsn e b

Majority for William ML LowWe...scaieueneanannnanes BiT

The contestee denies most of contestant’s allegations, and on the other hand in-
sists, in his anawer to the notice of contest, that the following votes were illegally
S&at for the contestant, and demanda their rejection by the House of Representa-

Ves: . ~ —ag
1. Ballots illegal in form, including 1,204 ballots which are printed so as to

be read as plainly on the back asonthe face......coeeevennn.. o 3,028
2. Votea of unregistered persons, exclusiveof those who voted at Courtland. 1, 200

8. Votes of non-residents ..... . 81
4. Votesof conviets ........ 20
5. Votes of minors............ 16
BAnIotk DOX (oo trves ranrsm s naerae T 16
Courtland box No. 2 (contestant’s majority).c.cocuecoimiriiciiairineranies. 208

4, 609

Tli? contestee, accordingly, gives the following as a correct statement of “the
result :

Joseph,Wheeler ....ccao.c... S T e o IR TSR St dein + AR08
Wm. M. Lowe

Majority for Joseph Wheeler . 4,712

Mr, Wheeler also claims that the Greenbrier box, which gave Mr. Lowe s ma-
Jority of 223, and Pleasant Site box, which gave Mr. Lowe1s majority, and Frank-
fort, which gave Mr. Lowe a majority of 17, should not be connted. Mr. Wheeler
alleges that the polls were under the control of Mr. Lowe's friends, and that they
were not kept open as required by law, cansing loss of many votes to contestee ;
and also, that at Greenbrier there was illegal voting for Mr. Lowe, and that the
inspectora destroyed the ]Elol.l lists, and by other means violated the law so as to
dep]ﬂvc‘ Mr. Wheeler of the means of proving the illegal votes which were cast
at that box. .

Mr, Wheeler also alleges that the entire vote of Madison County, which gave
Mr. Lowe 676 majority, was illegally returned and should be rejected. Mr.
Wheeler also alleges that Triana ‘hoxbwh:ch gave Mr. Lowe 252 majority, wasnot
kept open as requived by law, whereby contestee lost many votes.

he several claims of the respective parties will be considered in their order.

1L

BALLOTS ILLEGAL IX FOEM.

The contestant’s claim that 525 ballots offered for him in a form described were
lllagally excluded by the ingpectors of election is met by the contestee as fol-
OWS

1. The contestee insiats that ballots of the form described were illegal, and ought
to have been excluded by the inspectors.

2. He denies that such ballots were, in fact, rejected, and asserts that the
d iti which the contestant attempts to prove their rejection are inad-

Eleventh. The majority of the committee receive and

“papers which are not depositions.
re than one hundred of these papers, which are called depositions, do not
.show that the witnesses were sworn. One hundred and fifty are withont any pre-
tense to a certificate of a commissioner, and several of them have no legal at{;‘na-
eto

a8 good evid

Aure. Yet upon such fugitive papers the majority of the committes conclu
.de{riva a fellow-member of his seat in Congress.
"he record shows that the vote, according to the official returns, was :
For Joseph Wheeler............... camemann o e £ e e s oy 12, 808
For William M. Lowe....: e itite e A W T e e e e ]
Majority for Joseph Wheelor. .ccoesiennasessosunansonsansasansonnan 43

Mr. Wheeler’s election is contested on the following

unds:
1. The contestant claims that 525 votes were cast for Ell.gi which he claims were
dllegally excluded from the canvass by the inspectors of election in fifteen differ.
-ent precinets, na follows :

7

8
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TIFRIN 155 s el ewd o dn caba Lld b J v S sl LT L e d ety 42
Deatity s o i s sl T i A e e R S L i 3
Hlkmontia s o asminitli il 56
ARl oo st R e i o7
Florence ..... 4
«Green Hill... 22
Huntaville ....... 61
1T R T 2
DIaAISon: . - iavesmraarian 33
Meridianville (No. 1)....... e e A DR L L T S 2
-gwc‘n‘slliltt_'oss-lhada......-.... iy K 31
oplar Ridge.c.....c.oom R T A O i T s T e 41
Russaliviilass ol o v latspeatl R Sl ke k Bk Cev s ea ek A e vy 51
525

2. Althongh the contestant does not demand itinhis notice of contest, the majorit
-of the committee reject, for his benefit, the returns of Lanier precinet, in ifndf
son County, which gave the contestant 57 and the contestee 142 votes, and they
_give him 128 votes alleged to have been proven by the depositions of witnesses;

XTIT——280

I ¥
missible, becanse they were not certified by the ofticer-before whom they purport
to have been taken, nor reduced to writing in his presence.

8. Ie sets up a connter-claim to the effect that 3,028 ballots canvassed for the
contestant were ille because they contained the designations of eight offices
unknown to the laws of Alabama, and thatof these 3,028 ballots, 1,204 were illegal
for the further reason that the¥ were 80 printed that their contents were distinetly
;'iﬁi%a on the outside to the inspectors and bystanders when the ballots were

0 ‘

1. In support of his position that the ballots in controversy were illegal and

on’fht. to have been rejected. the contestee urges the following considerations :
e ballots were in this form:

For ELEcTORS FOR PRESIDENT AND VICE-PRESIDENT:

BTATE AT LARGE.

JAMES M, PICKENS.
OLIVER 8. BEERS.

DISTRICT ELECTORS.

1st Distriet—C. C. McCALL.

2d District—J. B. TOWNSEND,

3d District—A. B. GRIFFIN,

4th Distriet—HILLIARD M. JUDGE.
5th Distriet—THEODORE KUNX.
6th District—T. I. SHIELDS.

Tth Distriet—II. R. McCOY.

8th District—TAMES II. COWAN.

FOR CONGRESS—EIGHTH DISTRICT.

WILLIAM M. LOWE.
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The following ballot is in the form prescribed by the laws of Alabama. It is
gimilar in form to 12,808 ballots cast for the contestee:

For Electors for President
and Viee President of
the Unitéd States.

GEORGE TUENER.
WILLARD WARNER.
LUTHER R. SMITH,
CHARLES W. BUCKLEY.
JOON J. MARTIN
BENJAMIN §. TURNER.
DAXNIEL P. BOOTH.
WINFIELD 8. BIRD.
NICHOLAS 8. &R:AFEE.
JAMES 8. CLARK.

For Representative in
Congress from the Eighth
Congressional District :
JOSEPII WHEELER.

Two of the offices designated on the illegal ballots are offices of Presidential
electors for the State at large, and two of the candidates named are candidates for
those offices. Eight of the offices designated are offices of district electors of Presi-
dent and Vice-President, for eight different districtsinthe State; and eight of the
candidates named are candidates for those offices.

The Alabama statute declares that— :

*The ballot must be a plain piece of white paper, without any fizures, marks,
rulings, characters, or embellishments thercon, not less than two nor more than
two and one-half inches wide, and not less than five nor more than seven inches
long, on which must be written or printed, or partly written and partly printed,
only the names of the persons for whom the elector intends to vote, and must des-
imnate the office for which each person so named is inttnded by him to be chosen,
and any ballot otherwise than described is illegal and must be rejected.”

'Ihi.u{&w prescribes four distinet requirements for the ballot :

1. It must be a plain piece of white paper, without any figures, marks, rulings,
characters, or embellishments thereon.

2. It must be not less than 2 nor more than 2} inches wide, and not less than 5
nor more than 7 inches lcuﬁ‘

3. It must contain only the names of the persons voted for and the designations
of the offices for which they are ‘*intended to be chosen.”

4. The names of the candidates and tlie designations of the offices are to be writ-
ten or printed, or partly written and partly printed.

If the Leﬂ.alnture had merely lgmcrlbed the form of the ballot, without declaring
those cast in any other form to be illegal, or commanding their rejection, then, of
course, it would be a question whether the m&ulmmant of the statute, that the
ballot must contain only the names of the candidates and the designations of the
offices, is directory or mandatory. And to the decision of that question such au-
thorities as McKenzie vs. Braxton, Smith, 19, would be applicable. But when the
law makes a ballot not cast in a prescribed form illegal and requires its rejection,
%:m is no place for the question whether the statute is mandatory or directory.

© ballot which is not in the prescribed form is illegal, and must be rejected, be-
cause the law in terms declares it te be illegal and commands its rejection.

The Legislature of Alabama, exercising a power expressly conferred by the Fed-
gmﬁl Constitution, had preseribed the mode of choosing dential electors as

ollows :

' On the day prescribed by this code there are to be elected,hy eneral ticke!
a number of electors for President and Vice-President of the United States eq
to the number of Senators and Representatives in Congress to which this State is
eptitled at the time of such election.”

RUndmr this statutory provision there could be no choice of " distriet elector™
for the *‘ first district,” or ' second district," or for either of the other eight dis-
tricts designated. The ballots in question each contained the designations of
eight different offices unknown to the law; that is to say, the offices of district
electors for the eight districts of the State. They were deposited in the ballot-
‘boxes in violation of the requirement of the statute that the ballot shall contain
only the names of the candidates and the designations of the offices.

1t is submitted as an incontrovertible proposition that this statutory provision
for the choice of Presidential electors makes the office of each and every Presi-
dential elector an office for the State at large, and that the office of district elector
is unknown to the law of Alabama. Itis submitted as a second incontrovertible
Em sition that the ballots in question were ballots for two electors from the

tate at large and for eight distriet electors, one for each of eight districta. If
these two Bmpoaitinns are correct, so also must be the conclusion that eight of
the offices designated on these ballots are unknown to the laws of the State, and
that the designation of these eight offices was a violation of that requirement
which excludes from the face of the ballot “"gﬁn““g except the names of the
candidates and the designation of the offices voted for, and that, therefore, under
the law, it was the duty of the inspectors to reject these ballots.

This would be all different in the State of Massachusetts. For the law of Massa-
¢husetts contains a provision unknown to the law of Alabama. Itis that—

“The names of all the electors to be chosen shall be written on each ballot; and
each ballot shall contain thename of at least one inhabitant of each Congressional
district into which the Commonwealth shall be then divided, and shall designate
the Congressional district to which hebelongs.” (Pub. Stat. Mass., 1882, page 90.)

The etfect of this statutory enactment is that two of the Massachusetts electors
are chosen from the State at large, and the others, although chosen by the people
of the whole State, are district_electors, chosen not from the State at large, but
from the several districts. In Massachusetts the ballots now nunder consideration
would be in exact conformity with the requirements of the law; and a Massachu-
setts statute commanding the rejection of ballots coniaini:ﬁ designations of offices
unknown to the law would not affect ballots like those alleged to have been re-
Jected in this case.

For precisely the same reasons, ballots like these wonld be legal in the States of
Iowa, Tennessee, Missouri. Virginia, and North Carolina.

If, then, the statutes of Massachusetts, Iowa, Tennessee, Missouri, Virginia,
and North Carolina commanded the rejection of all ballots not fashioned in con-
formity with the requirements of law, they would not affect ballots like those
alleged to have been rejected in the late election in Alabama, because such ballots
would conform to the atatutory reqbt:'irements of those States.

The laws of Illinois, New York, South Carolina, Michigan, and Wisconsin, like
that of Alabama, provide that the Presidential electors shall be chosen by *' gen-
eral ticket." The statutes of Mi.aslaaif?)i and Nebraska provide that thoy shall
be chosen from the ** State at large," the laws of these seven States provided,
as do the laws of Alabama, that all ballots containing anything beyond the names
of the candidates and the designations of the offices should be rejected, then bal-
lots like those alleged to have been rejected, in the case now under consideration,
would necessarily be rejected in those States. Butno law, in either of those seven
States, requires the rejection of ballots for the reason that they contain more than
the names of the candidates and the designations of the offices. It follows, there-
fore, that in these seven States, as well as in the States of Massachusetts, Towa,
E:ennasuciz Missouri, and Virginia, these rejected Alabama ballots would have

n goo

They would also have been good in all the other States of the Union except
Alabama. For in none of the other States is there any statute requiring the
Presidential electors to be chosen by general ticket or from the Stﬂ.tm large. In
all the other States the statutes provide that Presidential electors shall be chosen
but fail to determine whether they are to be chosen wholly from the State atlarge, or
partly from electoral districts. They do not make illxﬁl the offices of district
electors, as does the law of Alabama. The case of bama therefore stands
upon statutes peculiar to that State.

tis said that the objectionable matter on these ballots does not constitute fig-
ures, marks, rulings, characters, or embellishments, in the sense of the statute.
Even if this be admitted for the sake of the argnment, it does not meet the objec-
tion now under consideration, which is not that they were fashioned in violation
of the clause of the statute pmhibilin(f figures, marks, rulings, characters, and
embellishments, but that the);})mente a violation of that clause which provides
tlﬁi theﬁ} ballot contain only the names of the candidates and the designations
of the offices.

But toascertain whether these ballots did have distingnishing marks, let us refer
to the evidence of the witnesses whom the contestant introduced, and by whom he
claims to have proven the rejection of these ballots.

Mr. Hopkins, a witness for the contestant, testifies (see bottom of I?ﬂfiﬁ 131 and
top of page 132) that the ballota which he says were rejected could be identified
from the outside when folded four times. is evidence is as follows:

“Question. When folded in four thicknesses, could you gee ata distance of three
feet that that ticket had something on it besides the names of the persons voted
for and the offices for which they were to be chosen |

“ Answer., Yes, sir; I could. ’

Q). Please examine the ticket and seeif it is the ticket that youmade an exhibit
to your deposition {

** A, Yes, sir; itis.

b Qk Please examine those three tickets folded, and say if they are not the kind
of tickets that were rejected, and say if you cannot identily them from the outside
when folded four times 1

“ A, These tickets are similar to the tickets that were rejected for being num.
bered, and I can designate them when the printing is folded inside and the ticket
folded in four thicknesses."

These ballots ure in evidence, and it will be observed that they are of the least
objectionable class of Greenback ballots fonnd in the record.

ra G. Wood, a witness and supporter of Mr. Lowe, and an officer of the election,
testifies as follows regarding the ballots which he says were rejected, (see Ilecord,

ge 304, near bottom ;) Y

L gusation. Your eyesight is a little defective and infirm without your glasses ?

= wer. Yes, sir. I canreadlargeprint. Idongtdoit, however, withoutmy
spectacles, but I can.
ti';:gt'. !l;‘,m you see the words first district on that ticket, (handing witness a

¢

14 i ({m }3}1 see the words first distriet on it?
b [es, sir.
m" ?.ﬂ(ém;'ynu see the words first district pn the back when folded with the print.
ngide

E.A. Well, I wonldn't know that unless my attention was called to it.

“g. Conld you read it if your attention was called to it1

" A. Isuppose I could if m{ attention was called to it.

h:;?' (i}an you, when the ticketis open, read the words first district without your

glasses

“ A, Yes, sir,

“Q. When the ticket is closed now, with the printing inside, ean yon see by
reading backwards. when your attention is called to it, the words first district;
wouldn't you be willing to swear there was a D1

A, Yes, sir.”

If feeble old men could identify the ballots, when folded, which Mr, Lowe clalma
were rejected in the railroad towns, it'is evident that it wonld have been impossi-
ble for such ballots as Mr, Lowe's witnesses put in evidence, and swear were used
in Franklin County, to have escaped the serutiny of the ?‘u:ty IMANAZETS.

The contestee, in his answer, denied the allegation of the contestant regarding
the rejection of ballots, and the contestant has failed to prove by legal evidence
that ang ballots were rejected by the inspectors. We think thatnoue of the evi.
dence by which he attempts to prove these facts is legal. The witnesses merely
give their recollection on the sabject. Many of them made out returns one or
more days after the clection was over, and in many cases they admit that even
these returns were made out from hearsay, and many of them show by their ovi-
dence that their entire kuowled;ile on the subject is hearsay. For instance, on
E%ge 62 of the contestant's brief, he claims that 4 Lowe votes were rejected at

orence; but we think there is not a partiele of proof to sustain this. He quotes
the evidence of Judge Il'amwayit(pnge 908,) and Judge Iarraway states that he

£

knows nothing personally about it.

On the same page of his brief he claims that 22 Lowe votes were rejected at
Green Hill. There is no legal evidence to sustain this. The witness on whom
Mr, Lowe relies (Willinm H. ITill) testifies, near bottom of page 1389, that he does
not know that 22 ballots were rejected. 'He admits that immediately after the
election he made an afidavit before Commissioner Bone that 15 ballots were re-
jected at that box; he admits that he knows nothing about it except what a man
told him; there is no other proof regarding that box.

A , BEdward C. Lamb, page 150, testifies as follows:

K ﬁuest-ion. Did you count these 42 ballots yourselfi

“ Answoer. No, sir.

‘'Q. Then your knowledge—is it not true that your knowledge of there being
42 is simply hearsay i

" A. No,sir; I seen on their tally sheets. ' -

(). And yet yon swear that there were 42 votes rejected with Lowe's name
on them, without ever seeing them, and without ever counting them §

“ A, I seen them lying aside there when they were recounted.

Q. Is it nottrue that you saw them all in a bunch ¥
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“ A, Yes, sir; when they were laying them down or connting them out.

“l.g. Is it troe that yon examined every ballot, and saw it have on it the name
of William M. Lowe1

‘A, No, sir." )

Such evidence as this proves nothing.

The law of Alabama (see Code, par. 288, printed page 1215 of the record in this
case) provides that all rejected ballots shall be rolled up by the inspectors and
labeled as rejected ballots, and that they shall be sealed up together with the
other ballots, and securely fastened up in the box from which said ballots were
taken when they were counted. The answer of the contestee distinctly alleged
that where votes for William M. Lowe were discarded, it was so stated in the Te-
turns made by the inspectors. Innoinstance did the contestant {lll.t these returns
in evidenece, or give any reason for not doing so. Nor did he put the ballots which
he claimed were rejected in evidence, nor does the record show that he gave any
reason for not doing so. W

Furthermore, not one of the forty-nine depositions was in any way certified by
any commissioner.

None of the depositions have any certificate of any kind whatever.

Tt is provided in the Revised Statutes of the United States as follows :

“SEC. 127, All officers taking testimony to be used in a contested-election case,
whether by deposition or otherwise, shall, when the taking of the same is com-

leted, and without unnecessary delay, certify and carefully seal and immediately
orward the same, by mail, addressed to the Clerk of the House of Representa-
tives of the United States, Washington, D. C.”

The notary who took the so-called depositions of the witnesses named above
took, in all, the depositions of one hundred and seventy-seven witnesses, a part
as testimony in chief and a part as testimony in rebuttal. e certified none of the
one hundred and seventy-seven depositions, except those of J. H. Bone, W. M.
Lowe, . H. Lowe, and J. H. Sloss. His only certificateis that which [itwif irreg-
ular and insnfiicient) is affixed to the de})ou tion of W. M. Lowe, the contestant,
on page 1263, wherein he certifies (irregularly) the depositions taken under * the
notice to contestee.” TUnder that nmotice, which is printed on ‘pa]go 1264, only the
depositions of J. IL Bone, W. M. Lowe, R. H. Lowe, and J. I Sloss were taken.

'he ouly certificates in the entire record which refer to the contestant’s testi-
mony are as follows: Page 205, a certificate of Commissioner Thomas C. Barclay,
reciting that it is the certificate to the deposition of James Jones, John Kibble,
Alex. Jamar, and George Ragland, taken at Lanier’s. It is dated January 26,
1881.

Page 203, the certificate of Commiseioner A, C. Bentley, who certifies to the
deposition of fifty-five wit whose he gives, and none of which are the
names of any of these forty-nine witnesses. It is dated A}n'il 1, 1881.

On page 338 we find certificate of Commissioner Archibald W. Brooks, which
mentions eleven witnesses, none of whom are included in the forty-nine referred
to. It is dated Ma{ 12, 1881,

On page 402 is the certificate of Commissioner Amos R. Moody, which is at-
tached to thd deposition of seven witnesses, and it certifies to the depositions
thereto attached, but none of the names are those of any of the forty-nine wit-
nesses referred to. It is dated March 15, 1851,

On page 460 is the certificate of Commissi E. P. Shackelford, attached tothe
deposition of W. W. Simmons, and on page 462 is the certificate of game commis-
sioner, attached to deposition of Alex. Heflin. Doth are dated March 11, 1881,

On page 1263 we find a certificate of Commissioner Robert W. Figg. It certifies
to the depositions of the witnesses named in the notice to the contestee,

The certificate is dated March 16, 1881, and is attached to the deposition of
William M. Lowe, and the notice also attached and referred to in the certificate
contains only the names of James H. Bone, William M. Lowe, Richard H. Lowe,
and Jogeph H. Sloss. (See page 1264.) 3

The next certificate is that of Commissioner William I, Farley, on page 1361.
1t is dated March 28, 1881, and purports to be, and is, attached to the deposition
of twelve witnesses, all of whom are mentioned in the certificate.

The last certificate is that of Commissioner Robert Andrews, on page 1399, Tt
purports to be a certificate to nine witnesses, all of whom are named in the certifi-
cate

There is no other certificate in the record, except those attached to the deposi-
tions of the contestee.

The only proof of the rejection of these votes is to be found in what are claimed
to be the depositions of T. W. White, 87; W. L. Goodwin, 42; N. Davis, 47; T.
B. Hopkins, 130;.L. Bibb, 137; G. W. Maples, 140; W, L. Christian, 143; B. J.
Wright, 148; E. C. Lamb, 150 ; N. Whittaker, 153; W. G. Smith, 370; A, dnn({ﬁ,
373; IL. A. Skeggs, 376; J. Y. Fsﬂ;usnn, 382; W. A. Pinkerton, 339; A. G. Smith,
343 A, C. Witty, 840; W. McCulley, 340, J. E. Seal, 304; D. N. Fike, 307; T. C.
Walker, 404 ; ‘W).r J. Gibson, 436; W. W. élmmo‘us, 406.

The contestee objected tothcsodeﬁsitions at the commencement of the present
session of Congress, on the ground that they were not certified according to law,
and has persisted in that objection until the present time.

rA n, none of thesealleged depositions were reduced to writing in the presence
of the notary.

The provision of the Revised Statules of the United States is:

‘‘Sec. 122. The officer shall cause the testimony of the witnesses, together with
the questions proPoaed by the parties or their agents, to be reduced to writing in
his presence and in the presence of the parties or their agents, if attending, and
to be duly attested by the witnesses respectively.”

fl.l‘%e corresponding provision of the judiciary act of 1879 is in the following
words:

**And every person deposing as aforesaid shall be carefully examined and caun-
tioned and sworn or affirmed to testify the whole truth, and shall subscribe the
teatimun&" by him or her given after the same shall be reduced to writing, which
?1];:11 be done only by the magistrate taking the deposition, or by the d tin

resence.’”

The provision that the deposition must be reduced to writing in the presence of
the officer is common to the contested-electionlaw and the judiciary act of 1780, Itis
obvious, therefore, that decisions of the Federal courts on the provision of the judi-
ciary act for the writing out of the deposition will be authorities in cases which
may come before this itt ponding provision of the statute

4

tee under the corr
relating to contested elections.

Bell vs. Morrison, 1 Peters, 851, Judge Story, delivering the opinion of the
court, held that, under section 30 of the judiciary act, a deposition is not admissi-,
ble if it is not shown that the deposition was reduced to writing in presence of
the magistrate.

The same doctrine is maintained by the following authorities: Edmondson vs.
Barrett, 2 Cranch C. C., 228; Pettibone vs. Derringer, 4 Wash., 215; Rayner vs.
Haynes, Hempst., 089; Cookvs. Burnley, 11 Wall., 659; Baylis vs, Cochran, 2Johns.,
(N. Y.,)416; Summers vs. McKim, 12 .&R.‘wl: United States vs. Smith, 4 Day,
121 ; Railroad Company vs. Drew, 3 WoodsC. Ct., 602; Bealeva. Thompaon,s(’lmuc /|
70; Shankriker vs. Reading, 4 McL., 240; United States vs. Price, 2 Wash. C. Ct.,
856; Hunt ve. Larpin, 21 Towa, 484; Williams vs. Chadbourne, 6 Cal., 530; Stone
ve. Stillwell, 23 Ark., 444,

This objection a})pliﬂs to the forty-nine depositions which it is claimed were taken
in Huntsville before R. W, Figg, esq., during the forty days allowed by law for
,contestant to take testimony in chief, and to one hundred and ten depositions which
purport to have been taken at Lanier's during the period allowed by law for con-
testant to take evidence in rebuttal.

The record does not show that any of these so-called depositions were reduced
tt:k writing in the presence of the officer before whom they purport to have been

en,

On the contrary, the proof shows this was not done. The evidence, page 1116,
shows that these so-called depositions were taken down in short-hand, and that
they were afterward written out in long-hand in the absence of the officer, and
page 1125 shows that important exhibits were attached to the depositions which
the witnesses did not see.

The motions which are supported by affidavits should be sustained, and the
forty-nine alleged depositions mentioned in said motions should be suppressed ;
the motion to suppress one hundred and ten alleged depositions taken a ier’s
should also be sustained, and those depositions shonld be suppressed.

The ** Views of Mr. RANNEY " contain the following statement :

* The coursn;imrsul:d in this reapect was manifestly irregular. But this becomes
now immaterial and unimportant. The various motions made by the respective
parties, as to striking ont evidence, have been considered and denied, either asim-
material or not well grounded.”

If this merely means that the decision of the case, on its merits, by the Com-
mittee on Elections, involves a decision of these questions of evidence, and that
therefore the duties of the committee on the subject are ended, the statement is
accurate enough. But if the meaning is, either that the committee has formally
acted on these questions of evidence, or that action by the committee, however
had, concludes the House of Representatives, so that these questions *‘have be-
come immaterial and nnimportant ' in the Honse, the statement is wholly errone.
ous. The House is the judge on thlsfpoint. as on all others involved inthe case
and the materiality and rtance of these questions in the House is not affec
by the action of the committee.

(3.) We now proceed to the consideration of the connter-claim set np by the
contestee, to the effect that 1,204 ballots cast for the contestant wers ille; not
only because they contained the designations of eight offices unknown to the iaw,
but, also, for the further reason that they were printed on such tmnafnmnt pa-
per, and with such ink and t‘.{po that the contents were visible to the inspectors
and bystanders, on the outside of the folded ballots.

The statutory provision, as we have seen, is that unless the ballot is ** withont
any figures, marks, rulings, characters, or embellishments thereon” it must be

ted. hatever else may or may not be embraced in the meaning of the term
“‘marks," as here nsed, that term evidently includes any device or combination of
devices which will enable either the inspectors, when they receive a ballot and
Enss it from hand to hand for deposit in the ballot-box, or the near bystanders, to
istinguish it from other ballots. In this sense the term *‘marks' may include
several things or elements. It mayapplztu a star, cross, line, or circle, or toany
other printed form, or to a series or n of forms, placed on the exterior of the
ballot, so as to enable the inspectors or:?standers to distingnish it from others.
The ballot would, in that case, be marked. It would not be, in the sense of the
statute, ** without marks.” It would fall within the 'prohibitions of the statute.

But if, by the use of such paper and of suchgpa and ink, on the face of the bal-
lot, as to show the face, ora part of it, throngh the folded ‘hallohi]thoins ectors and
bystanders are enabled to distingnish it from others, then also the ballot is marked,
in the sense of the statute, whether the w themselves are or are not legible on
the ontside of the folded ballot. It is enough if they are clearly visible, so that
the ballot may be distinguished from ballots of a different kind.

The following are exact representatives of 1,204 ballots which are proved to
have been cast for the contestant and counted for him, and are to be deducted
from his vote. These ballots when folded are readily (lisltlisfuhha‘blu by the in-
spectors and bystanders, not only from the ordinary legal ot, the face of which
is not visible through the paper on the reverse side, but also from each other.

k[él'ngmﬂff]luwhﬂiree tickets printed on tissue paper, the printing on which shows
plainly throngh.

These transparent ballots were nsed in mountain counties and preeincts where
the law was not well understood and where there was the least risk of detection
and exposure of this cunning device fordestroying the secrecy of the ballot. The
following are the citations of testimony which show that 1,204 ballots of this kind
were connted for the contestant at thirty-four different precincts in the dis-

trict. ’
e
54
Z i
g Name of witnesa. Name of precinct or box. AL
Tl
. 1
: i
2 843
’ 7
390 | R. H. Ransom.. W0 s £ Evwe s ss awhr v e et 20
400 | C. M. Taylor. .| Mountain Spring. ................ 4
401 | W. AL Smith. Nawhnrgl . i 38
401 | P, Barker.... W B e S e D e s sy
402 | W. Burgess.... Pleasant Bite. <. clo il Toiin 80
740 | A. J. Barker......... 71
742 20
746 157
749 85
751 56
7562 35
756 | J. H. Young.....ceoun = 33
757 | F. J. RobDinSOm. .ccevuvennssnnnn 127
759 | J. AL Reldoeeecniacess we 44
763 | R. M. Seay..-....- = 38
767 | J. J. Overdeer...... ‘ T4
775 P a8
807 11
809 1
868 E0
1002 30
1004 | W. C. McEenney..--«:cevieeeaa| Whealer's..oooasiaieaainannna i 36
1006 AL TOINeY i e e csesnesanass | GHOIIEEBY s e e rianssnnrubnsinsns 11
1017 | Johm ARkew. L. ittt Baintie L o e L Tl 50
1018 . C. Summers...... S| cmeason
1022 | Fox Delony - cocccocoiomacacq-uas| Lnlghton s coc oot et eas 3
1113 | G. G. Wi Bicracesioaseinaans| HIBBOTO ool aaannnsiaiaaaiiiog 00
1130 Re e msl 19
132 | Jo M. Gray...cciiccacmnvenics..| Bod Bank. ..c-coceaaaitoaiiiia. 10
1160 30
1162 | M. 8. Lindsey....cc ... Oakville......... 33
1166 | W. IL Bridges. .- ceaeae Mount HOP® - ccvaerccavsrsnnnans 154
1203 | G. W. Ponder..................| Monlton ..... 23
1348 | 0. H. P. Williams....
1352 | W. AL Turper........
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It is claimed that these ballots ougllllt to be counted for Itepresentative in Con-
if for no other candidate. This wounld be trne if the statntory provision
been merely that such names of candidates and designations of offices as should
be placed on the ballots in violation of the law should be rejected in the canvass.
But such is not the provision of the statnte. The statutory provision is that if
the ballots are not in the form prescribed the ballots themselves shall be rejected.
It seems to us clear that these 1,294 ballots, which notonly contained the desig-
nations of eight offices unknown to the law of Alabama but were also marked
ballots, and, for that reason, peremptorily excluded by a mandatory law of that
State, were illegally connted for Mr. Lowe, and are to be deducted from his
vole.

Thoe guestion here presented is a new question. It was not considered by the
Committee on Elections in the Mississippi case of Lynch vs. Chalmers. The
differences between the statutory provisions of Mississippi and Alabama, and be-
tween the ballots in the two cases, are such that a decision in one of the cases will
not, necessarily, furnish a precedent for the other. The Mississippi statute isin
the following words :

“* All ballots shall be written or printed in black ink, with a space not loss than
one-fifth of an inch between cach name, on plain, white printing news paper, not
more than two and one-half nor less than two and one-fourth inches wide, without
any device or markkiy whiclione ticket may be known or designated from an-
other, except the words at the head of the ticket; but this shall not prohibit the
erasure, correction, or insertion of any name by pencil-mark or ink upon the face
of the ballot; and a ticket different from that herein prescribed shall not be re-
ceived or connted.”

As we have seen, the Alabama provision is that—

**The ballot must be a plain piece of white paper, withont any figures, marks,
rulings, characters, or embellishments thereon, not less than two nor more than
two and one-half inches wiile, and not less than five nor more than seven inches
long, on which must be written or Erinlad. or partly written and partly printed,
only the names of the persons for whom the elector intends to vote, and must desig-
nate the office for which each n &0 named is intended by him to be chosen ;
Aand any ballot otherwise than described is illegal and must be rejected.”

The provisious of the Miasimilm law a‘)‘p‘iiwbie to the ease of Lymnch vs. Chal-
mers, are: (1) That the ballot shall be without any device or mark by which one
ticket may be known or distinguished from another, except the words at the head
of tho ticket; and (2) that a ticket different from that preseribed shall not be re.
ceived or counted. The provisions of the Alabama statate applicable to the case
now on trial, are: (1) That the ballot must be without marks, and must contain
«only the namesof the persons for whom the elector intends to vote, and the designa-
tions of the offices; and (2) that any ballot otherwise than as described iaiﬂoﬁiluaull
must be rejected. In the Mississippi case the grounds of objection to the ots
awvere that certain printer's dashes separated different headings of the ticket. In
this case the gronnds of objection are that the ballots contained the designations
of cight offices unknown to the law, and that they were so marked by the use of
peculiar paper, ink, and til'pe, as to be readily distingnished from other ballots,
even when folded. The differences between the two cases ave too palpable to
mqniw or justify anf' comment.

Vhat we have said is suflicient to show that these ballots are illegal ; but there
iri| other evidence in this case which makes their rejection still more impera-
tive.

The evidence shows that Mr. Lowe's_supporters used the marked ballots, to-
gether with violence and terrorism, to destroy secret voting.

The evidence shows clearly that the using of these ballots in the precinets where
it is ﬁﬂﬁe& they were rejected was for the nnlawful purpose of preventing a
Secre ot.

1t is evident that with these ballots secrecy was impossible, and that snch bal-
Jots could be identified in the bands of the voters,

It is certain that when voters are abused, terrorized, and ostracized for not
voting as their leaders dictate, the weaker classes will hesitate before going to the
polls with ballots different from those ordered by their leaders.

It was distinctly charged in the answer, and proved by over fifty witneases,
that the supporters of Mr. Lowe had unlawfully maintained a state of terrorism
-and alarm among the colored persons b&ﬂu‘e«nta of harm to their persons and prop-
erty. (See record, pages 500, 803, 804, K05, 806, BOS, 000, D02, D04, 050, D00, D61, D2,
963, ‘ . D67, 060, 070, 999, 1000, 1001, 1002, 1020, 1021, 1022, 1023, 1024, 1025, 1066,
Jog. 1:{'2(}, 1072, 1075, 1076, 1079, 1081, 1082, 1085, 1089, 1001, 1003, 1095, 1098, 1102,
1109, 1111.) -

This uncontradicted testimony of more than fifty witnesses, inclnding men of all
parties and of both colors, shows that h{ threats of bodily harm, by ostracism,
and by fear and intimidation, Greenback leaders have absolutely riastroyod free-
«lom of election among the weaker class of colored persons in the eighth district
«of Alabama.

A colored man, page 1079, swears that if colored men had been left to their own
choice nearly all would have voted the Garfield and Wheeler ticket. They wonld
have so voted had it not been for the threats of the Greenback leaders, and this
same character of evidence is fonnd on pnges 1067, 1068, 1071, 10734, 1075§, 10814,
1083}, 10854, 1080F, 1002}, 1096, 1008, 1102¢, 1110, 1112.

It is also in ﬁtmof (see bottom of page DD%)J that two colored men, Peter Walker
and John Bell, attempted to become candidates for the legislature upon the
Republican ticket, and these Greenback leaders drove them from the town and
threatened to kill them.,

Also, on this subject, see pages 1066, 10703, 1073, 1075, 1079, 1085}, 1087, 1080}
10013, 1092, 1006, 1088, 1102, IIUDI?.:

We might stop with the above, but in passing we will call the attention to the
fuvi(lence of two of Mr. Lowe's witneases, Wade Blankenship and William Wal-

0.

These men were party managers for Mr. Lowe. They testified that they re-
«uired every man to carry his ballot at least a foot and a half from his body. ‘(See
Lottom page 224.)

Wallace says, page 2343 :

‘1 told it to every man. Now, I said, yon hold your ticket so I can see it."

Wallace also testified, an_e 2234, as follows:

“ Question. You thought it important to examine their wrist and see that there
-was nothing %F their sleeves?

“ Answer. Yes, sir; 1 did.

“Q. And you examined each one in this way1

A, Yes, sir. I examined every one that voted the ticket.

0. Yon examined each one of the 156 colored men 1

‘*A, Yes, air; 1 did.

1“ . You examined their hands and sleeves to see that there could be no fonl
play

A, Well, Tdid not feel of their arms and sleeves, but T examined their wrists
close before I gave them their ticket.”

We think the evidence shows beyond question that the policy of the Greenback
party was to preventa secret ballot. Mr. Lowe's witnesses, supporters, and man-
agers swear they examined the wrists of voters, and made them hold the ballot at
least a foot and a half from the body to prevent the possibility of their escaping
the surveillance of party managers.

This was the plan adopted with colored men, but in localities where possibl
objections might be u to so close inspection of underclothing, Mr, Lowe's
mann imra adopted the plan of having the ballota marked so that they could withont
question identify the ballot in the hands of the voter.

We have examined the ballots, and cannot resist the conclusion that these bal-
lots were issued to enable party managera to destroy the om and purity of
the election, and to prevent secrecy of the ballot, and to place the voter under im-
proper restraint or influence in casting his ot.

More than a year prior to November 2, 1880, this law had been construed by an

eminent judge of the State of Alabama. His decision was as follows :

Transcript.
THE STATE OF ALABAMA, Cullman County :
Before Ion. Louis Wyeth, judge of the fifth judicial court.
Charles Plato vs. Julius Damus, contest of election.

In this case Charles Plato contests the election of Julins Damus to the office of
mayor of the town of Cullman, in the county of Cullman, elaiming to have been
elected to that office himself by a majority of the votes cast at the election Lield on
the first Monday in April, 1879,

The respondent elaims to hold the office under the certificate of election issned
by the proper officers under the provisiona of the ** act of assembly to establish’a
now charter for the town of Cullman.” (Pamphlet Laws of 1870, page 304, sec-
tion 9.)

On examining and connting the votes it appears that fifty-four of them wers east,
for the contestant and twenty-seven for the respondent; of these fifty-four votes
given for the contestant, ﬁﬂq-two lmdtfarinted on them at the top of the ballot the
words ** Corporation Ticket,"” and of the twenty-seven votes cast for respondent
three had in like manner printed thercon the same words, and the gquestion for me
to decideds whether or not those words rendered the ticket on which they were
printed illegal ballots and such as must be rejected.

The act approved February 12, 1870, Pamphlet Laws, pages 72, 73, requires that
the ballot must be a plain piece of white paper withontany figures, marks, rulings,
characters, or bellisk ts th , * * ¢ onwhich must be written or
printed * * * opnly the names of the persons for whom the elector intends to
vote, and must designate the office for which each person so named is intended by
him tt(;liie chosen, and any ballot otherwise than deseribed is illegal, and must be

[
m‘irhe law nnder which the election now being considerad was lhield, in section 4,
PamrPlllat- Laws, 1870, page 305, declarea **that the election provided for in this
charter shall be regulated by the general State clection law."

The judicial officer of the State has nothlilr;f to do with the ‘pmpriut.‘i.‘ of a stat-
ute, If not void by reason of a constitutional inhibition, the judicial duty is lim-
ited to their construction and enforcement.

These ballots had more than only the names of the persons for whom the elector
intends to vote, or the designation of the office, and must be rejected beeaunse ille-
gal. Such is the mandate of law, and so I must declare it.

1t is considered, adjudged, and ordered that the election of Julins Damus, as
mayor of the town of Cuallman, in the county of Cullman, be confirmed, and that

the contestant pay the costs of this court.
LOUIS WYETH, Judge, dc.
JUXE 9, 1879,

THE STATE OF ALAUAMA,
Cullman County :

I, Julius Damus, clerk of the circnit court of said county, hereby certify that
the foregoing is a full and eomplete transcript of the decision of Hon. Louis Wyetl,
judge of the fifth judicial cirenit, from the records of said court in a cause de.
cided gy said jondge, wherein Charles Plato was contestant and Julins Damus
respondent. .

And I furthercertify that the circuit conrts of Alabamaare courts of unlimited
and a];peliate jurisdiction, and are the highest courts of the State of Alabama ex-
cept the supreme court. 3
hand and seal of office this third day of Janunary, 1882

JULIUS DAMUS,
COlerk Cireuit Court of Cullman County, Alabama.

Thennmerous anthorities which the contestee citesin pages 14to 85 of his brief
conclusively show that Congress and the courts and all law-writers have uniformly
held that, under such a law as that of Alabama, ballots like those now under con-
sideration are illegal. .

1st. Thelawof isaisniipi provides that all ballots shall be “ without any device
or mark by which one ticket may be known or distingunished from another.”

This leaves room for debate as to whether the marks on the ballots were marks
by which one ticket may be known or distinguished from another.

The Alabama law provides that the ballot shall have *‘ only the names of the
peraons for whom the elector intends to vote and the designations of the oftice ;"
therefors this law does not give latitude for debate on this question,

The Alabama law and Pennaylvania law (see page 21 of contestee's brief) stand
alone in this, that they alone prohibit anything being on the ballots but the names
of candidates and designations of the offices.

In the veport of the case of Lynch ve, Chalmers the committee say, on page

iven under m
[BEAL—STAMP,

11:

“It need, however, hardly be added that a line of carefully considered cases in
the States in which such courts have undoubted jurisdiction, so far as they would
apply in principle, wonld go a long way toward settling a disputed point of con-
atruction in any State election law, In fact it may be said that it would probably
be Othe :Iut;]rnof Congress to follow the settled doctrine thus established.”

n page 10: ’

B Wﬂmm deeisions have been made for a sufficient length of time hy State tribu-
nals, constrning election laws, so that it may be pr 1 that the people of the
Stateknew what such interpretations were, would furnish another good reason why
Congress should adopt them in Congressional election cases.”

And on page 12:

*1lad the opinion been rvemdered before the election of 1880, or become one of
the settled laws of Mlsnh:}i_r]i‘i, we do not say but that it would have such weight
vt:ili“la]lllu tll?!,’. though we might disagree with it in logic, we might feel compelled

ollow it.

Now, certainly, the facts in this case bring it within the principles here ex-
pressed.

The decision of Judge Wyeth was rendered June 9, 1879, seventeen months be-
fore the election of November 2, 1880,

irst. It was eamt‘u!lﬁ congidered,

Second. The conrt had nndoubted jurisdiction.

Third. It had been made for a sufficient length of time; and above and beyond
this, to use the language of Mr. Justico Curtis, 16 Howard, 279-287, quoted page
11 of Lynch report, it was ** needful to the ascertainment of the right or title in
question between the parties.”

The committee in Lynch vs. Chalmers say:

“What we have here remarked does not, of course, apply to the marks or de-
viees ordinarily used on tickets, such as spread eagles, portraits, and the like;
those wonld be considered marks and devices of themselves, and not necessary in
the ordinary mechanical art of printing. The use of the latter would be consid-
ered a violation of the statute in any aspect of the case, while the use of the
former seems to us, in any view of the law, ought to be restricted to an intentional
or manifest misnse,”
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Wo submit that this reasoning makes the Greenback ballots clearly obnoxious
to the statute of Alabama.

The act amending section 274 is a remedial act. Sedgwick, Emge 309, says:

“The words of a remedial statute arve to be construed largely and beneficially,
g0 as to suppresa the mischief and advance the remedy. Itis by no means un-
usual in construing a remedial statute, it has been said, to extend the enacting
words beyond their natural import and effect, in order to include cases within the

same mischiefs.

“ Ttemedial statutes are liberally expounded in adva t of the object of the
Legislature.” (Blakeney vs. Blakeney, 6 Port., 108.)

‘“A remedial statute must be construed largely and beneficially, so as to sup-
prf?! the mischief and advance the remedy." (Sprowl ve. Lawrence, 83 Ala.,
674,

Let us now see what was sought to be remedied by the amendment to section
274 of the code, approved February 12, 1870,

It is shown by the evidence, page 1237 of the record, that at elections prior to
November 2, 1880, the Democrats used ballots substantially in form to the exhibits
above, that is, the exhibits on pages 1220, 1230, 1231, 1232, 1233, 1234, 1235, 12306,
which have the words:

STATE AT LARGE.

District electors.
1st District—
2d District—
3d Distriet—
4th District—
5th Distriet—
6th District—
Tth Distriet—
8th District—

And one of which, page 1234, is almost precisely like the ballots which are re-

ected,

The evidence shows that at previous elections ballots were used substantially
like the Weaver and Lowe and Iancock and Lowe ballots, and that the remedy
sought was to prevent the use of the very ballots which the Greenback party
insisted upon using.

The report of the majority even admits the correctness of our position on this

ect.

We are to bear in mind these facts :

Firat. The election preceding and nearest to November 2, 1880, when such bal-
lots were used, or could by any possibility have been usod. was the clection of
November, 1876,

Second. The first Legislature of Alabama which was elected after the Novem-
ber Presidential election of 1876 proceeded to and did amend section 274 of the
code, and did prohibit by the law they enacted the use of the very ballots which
tho contestant swears were used in November, 1876, and preceding elections,

This shows what was to be remedied. o AT

We are also to remember— b inigdieed sop

Third. That Judge Wyeth construed the law en'June 9, 1879, just as we construe

it. ¢ |
Fourth. That the contestant swears that the Anm};m. canvass was made
mainly by attacking this law, e

Fifth. That with all this before them, he and: fmanagers defied the law
they lad denounced, and printed ballots and p woters' hands ballots which
were prohibited by the law of the State. S PR

Sixth. That nearly one hundred witnesses in this testify that the Greenback
party compelled men to vote their ticket by threats and terrorism, and that forty
wituusms{!ncludmg men of both colors and all parties) swear that but for this sys-
tem of terrorism exercised by the Greenback leaders at least halfof the peo;ille who
{;‘tcd for contestant would have voted with the party which supported the con-

tee.

Considering all these things toﬁether. we see how necessary it was for contest-
ant to have a ballot which could be distinguished by his party leaders, in order to
sue the weaker classes in line and prevent them from secretly voting as they

esired.

IIL
LANIER'S PRECINCT, MADISON COUNTY.
The contestant, in his of the result of the election, rejects the official
returns of Lanicr's precinet, in }-'.’Kadison Counnty, but at the same time counts for

himself 128 votes, which he says he has proven by the depositions of witnesses.
There would be no warrant of law for counting these 128 votes for the contestant,
even if the fact were, as it is not, that he bad successfully assailed the integrity
of the returns, and had also proved by witnesses that those 128 votes were cast for
him. For the law commands that tlie contestant shall, in his notice of contest,
specify particularly the grounds on which he relies. But the notice of contest
contains no allusion to any claim of these 128 votes. Intruth the notice of contest
does not clearly advise the contestee of any purpose, on the part of the contest-
ant, to demand oven the rejection of the Lanier returns. It embraces« charge
framed in these words : ** That there was fraud and ballot-box stuffing, or a false
count, and the substitution of Wheeler ballots for Lowe ballots,” at this precinct.
It is a charge that one thing or another thing was done. Thatis no charge known
to the law. Having made this alternative, and therefore futile charge, he fails to
demand a rejection, or any other disposition of the returns. It is obvious, there-
fore, that under the pleadings the contestant cannot ask the Ilounse to reject these
returns, or be permiited to a Ii‘prnprlate these 128 votes,

The contestee denies that{ ese votes are proved to have been cast for the con-
testant. In the first place, not one of the depositions offered to prove them is cer-
tified by the officer before whom they purport to have been taken, or by any other
officer, " This fact alone is a fatal objection. Furthermore the testimony offered
to prove that the 128 votes in l}:&!til]n were cast for the contestant is testimony
in chief, and yet it was takev in violation of the law and against the protest of
the contestee during the period fixed by the statute for taking rebutting proofs;
and finally, the notary, at the instigation of the contestant, unlawfully refus
to permit the contestee to cross-examine any of the one hundred and six witnesses,
whose so-called depositions are printed on pages 1270 to 1333 of the record.

But these one hundred and twenty-eight depositions, lame and sickly as they
are in point of competency, are, as to intrinaie character, in a still more disor-
derly and repulsive condition. The contestant asserts that they shbw that 128
votes were cast for him for Representative in Congress. But the fact is they only
show that 17 votes were cast for him, whereas the returns themselves give him
56. Five of the one hundred and twenty-eight witnesses testify that they voted
for William M. Lowe for President of the United States; twenty-eight testify
that they did not know for what oftice Mr. Lowe was ajcandidate; seventy-seven
testify they only knew by hearsay for whom they voted, and of these latter, twenty
say that they did not see the faces of the tickets which they voted; and, finally,
one cirr iJ“Je one hundred and twenty-cight doesnot say that he voted at all at th
precinet.

Let us first consider for a moment the contestant’s Presidential canvass in this
precinet.  We shall have occasion to observe something of the guality and flavor
of the proof by which he aims to impeach the precinet return.

Seip Shelby, 1200:
**Question. Stateall the persons you voted for, and the offices for which they were

ronning.
P;“:Algawier. I didn't vote for any one but Mr. Lowe. Mr, Lowe was running for
sldent.
H % State all the circumstances connected with the giving of the said ticket to
you by the said Wallace Toney.
*A. He handed me the ticket and told me to put it in the box as he had given it

to me.

Q. State if it is not true that you do not know what ticket you voted, except
from what Wallace Toney told you.

AL Itis true.”

Tom Smith, 1200 :

‘*Question. State all the names of the persons you voted for, and what offices they
were candidates for, and when youn voted.

“Answer. 1 voted for AMr. Lowe and?Mr. Garfield ; Mr. Lowe was running for
Prcagdeut: I do not know what office Mr. Garfield was running for on the 2d No-
vember. ’

2k % State what Wallace Toney said to yon when he gwﬂg;)&: the ticket.

** A. Handed me ticket and told me to not let it touch my body anywhere.

Q. Was it open or folded 1

“*A. Folded.

Q. State if it is not troe that you don't know what ticket you voted, except
from what Wallace Toney told you.

A, Ttistrue."

Charles Arnett, 1308:

" Question. State what time you voted last, who you voted for, and what offices
they were running for.

** Answer. I voted last year; I don’t know what month ; I voted for Lowe for
President.”

Tom Abrams, 1318:

‘' Question. State the names of the persons you voted for, and the offices for
which they were running.

“ Answer, I voted for Mr. Lowe; he was running for the Presidency.

““. State if it is not true that you don't know who you voted for, except from
hearsay; and can you ¥

A, Jtis true; I can't read.”

Jere Lanier, 1325 :

* Question. Whom did you vote for, and the offices for which they were running,
and the last time you voted 1

“Answer. I voted for My, William M. Lowe ; Tean't tell who else were running ;
Mr. Lowe was running for President; last November.

“Q. State if it is not true that you don't know what ticket you voted, except
from hearsay.

YA, Ttis true.”

1t is not the right of the contestant to ask that votea cast for him as a candidate
for the position of Chief Magistrate shall be counted as votes cast for Representa-
tive in Congress.

Let us now turn to the depositions of the voters who swear that they did not
know for what oflice the contestant was a candidate.

Bill Owens, 1275:

‘* Question. State the names of all the persons you voted for on said day, and the
offices for which they were runniillg.

“ Answer. I voted for William M. Lowe; I did not vote for any one else ; Idon't
know what office he was running for. 3

Q. Isitnottroe that youdonot know what ticket you voted on said day, except
from what Wallace told yon?

A, Yes, gir."

Ruben Lankford, 1270:

* Question. When was the last time you voted ; for whom did you vote! Name
all the persons you voted for, and the offices for which they were running.

** Answer. I votedin November; I voted for Mr. Lowe; I donot know any other
names, nor what office Mr. Lowe was running for.

“Q. Do you know, except from what Wallace told you, what ticket you voted
and who you voted fort

‘A, No, sir.

Q). Was yonr ticket open or folded when he gave it to yon 1

“ A, Folded.”

Nat Donegan, 1281 :

¥ g;ostiuu. Do you know what office Mr, Lowe was a candidate for?

“* Answer. I don't know.

Q. Please state if it is not troe that aside from what Wallace Tongy told you,
ygs% ; 0 not know what ticket you voted and for whom youn voted on November 2,
1

AL Ttis,
i 3 Can you read; and was that ticket open or folded when said Toney 1
“ A, Folded ; cannot read.”

Anthony Lipscomb, 1284 :

“*Question. Do you know what office Colonel Lowe was running for 1

‘" Answer. No.

" ﬂ Would you reco

"

ize the ticket yon voted that day ?
. I have no knowledge except what T was told.

*'Q. It is true, then, is it not, that yon do not know of your own knowledge;
that is to say, aside from what yon were told by said Wallace Toney, what ticket
you voted on said day, or who you voted for?

“A, Yea.

1 2 Was said ticket opened or folded 1

YA, Folded.”

William Mendom, 1287

“ Question. State the names of all the persons yon voted for, and the offices for
which they were candidates, and when you last voted.

 Answer. I voted for Garfield and Arthur and Willle Lowe. I don't know
what offices they were running for. November 2, 1881,

(). State if it is not trne that yon don't know what ticket you voted except
from what Wallace Toney told you i -

A, Itis true.”

C. Anderson, 1287 :

*Question. State the names of all the Ewrsous you voted for, and for what offices
they were candidates, and when you last voted.

*“Answer. No person but Mr. Lowe. I don't know what office he was running
for. I voted in November, 1880,

Q. State if it is not true that you don’t know what ticket you voted except
from what Wallace Toney told yon.

' A, Tt ia troe,”

W. Weeden, 1288 :

* Question. Who did yon vote for, and when did yon vote, and for what offices
were the persons ranning for?

“ Answer. 1 voted for Colonel Lowe; do not know what office he was running
for; don't know anybody else that was running.

Q). Is it not true that you do not know what ticket you voted, except what
gaid Toney told youl

“A. Itis true.”
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B. Lightfoot, 1280:
“ Question. State the names and offices for whomﬁ‘;u voted.
** Answer. Mr. Lowe was the only one. I don't know what offico he was run-

ning for.
“E'j: Is it true that you do not know what ticket you voted, except from what
said Toney told you?

AL Tt1s true.”

Cal. West, 1201

* Question. State the namea of all the persons you voted for and the offices for
which they were candidates.

“ Answer, I voted for Mr. Lowe; I don't know what he was running for.

Q. TIs it not true that yon don't know what ticket you voted, except from what
Wallace Toney told you?

* A, Itistrue.”

Charles West, 1201 :

*' Question. State the names of all the persons you voted for on said day and the
offices they were running for.

“ Answer. I don't remember but two, Mr. Lowe and Garfleld. Garfield was
running for Congress, Lowe was running for the same.

“Q. Is it not true that youdon't know what ticket you voted except what Wal-
lace Toney told you?

“A. Itis true.”

Cagy Kelly, 1202:

u (ft?astinn. State the names of the persons you voted for and the offices for which
they were running.

‘““Answer. I voted for Mr, Lowe and nobody else. I don'tknow what office he
was running for.

(). Stato if it is not true that you did not know what ticket you voted except
what Wallace Toney told you. -

“A. Itistrne."”

R. Farley, 1203 :

“Question. State all the names of the persons you voted for and the offices for
which they were candidates.

“ Answer. Mr. Lowe and Garfield, Greenbacker.

l" ?( State if itis not true that youdon't know what ticket you voted at the last

election.

AL Itis troe. I voted the ticket I got from Toney,and don't know what it
was

John Brown, 1204 :

“Question. State the names of all the persons you voted for, and the offices for
which they were running, and when you last voted

* Answer. No one but Mr. Lowe that I know of; I don't know what office he
was running for; I voted last in November, 1880.

Q. Stateif it is not true that you don't know what ticket you voted for, except
what Wallace Toney told you.

" A, Itis true."

John Landman, 1204 :

' Question. State the names of all the persons you voted for, and the offices for
which they were running, and when you last voted.

L4 A‘nnv;er. Lowe was one and Garfield; I don't know what offices they were
Tunnimn, or.

* Q). Ia it nottrue that ?'on don't know what ticket you voted, except from what
Wi o Toney told you

“A. Itistrue.”

R. Bmith, 1295:

“Question. State all the names of the pemn&gou voted for, and the offices for
which they were candidates, and when you voted last.

‘* Answer. Lowe was one, and Garfield another, Idon't know whatoffices they
were running for ; I voted in November.

“Q. State if it is not true that you don't know what ticket you voted except
from what Wallace Toney told youl .

‘A, Itis trune.”
Tyson Moore, 1297 :
"%:Iestion. State the names of all the persons you voted for, and the offices for
which they were candidates, and when you last voted.

“ Answer. William M. Lowe, Garfield and Arthur; Garfield was running for
President ; I don'tknow what Arthur or Lowe wasrunning for; I voted in Novem-

r.

Q). State if itis not trnethat you don't know what ticket you voted except from

what Wallace Toney told you?

‘A, Ttistrue.”

G. Chapman, 1301:

‘“Question. State the names of all the persons yon voted for, and the offices for
which they were candidates, and the last time you voted.

** Answer. I can'tstate the names of allI voted for; I voted for Mr. Lowe for one;

I don't know what office he was running for.”

G. Adams, 1306 :

‘' Question. State the names of all the persons you voted for, and the offices for
which they were candidates. What time did you vote1

** Answer, Mr, Lowe ia the only one I can recollect. Idon't know whatofficehe
was running for. I voted in November.

i ? State if it is not true that you don't know what ticket you voted except from

what Wallace Toney told youl
“A. Itis true.”

Caleb Toney, 1307 :

** Tn November I aimed to vote for William M. Lowe ; I didn’t read the names of
all I voted for; I don't know the offices for which they were candidates.

*Question. Can you read?

‘* Answer. No, sir.

*“ Q. State if it is not true that you don't know what ticket you voted except from
what Wallace Toney told yout

‘A, It is trne."

‘Wash. Lundy, 1308:

' Question. en did Eou vote; for whom did you vote! Statethenames of all
the men you voted for and the offices for which they were candidates,

* Answer. I voted last year; I don't remember the month; I aimed to vote
for Lowe; I don't remember the names of any except Mr. Lowe; I don't know
what office he was running for.

8&!? Is it not true that you don't know what ticket you voted on November2,

“A. Ttis."

Richard Toney, 1300:

“* Question. Btate when you voted last, who you voted for, and for what offices
they were running.

‘" Answer. November; I voted the ticket Wallace Toney gave me; I don't know
what was on it.”

Jim Lankford, 1313:

** Question. Is it not true that you don't know who you voted for?

“ Answer. I know nothing except what I was told.

'' Q. State the names of the persons you voted for and the offices for whichthey
were runnning.

‘*A. I voted for Mr. Lowe. I don't know what office he was running for.

Q. Can you read?

““A. No, sir."

Mingo Lanier, 1317 :

‘**Question. State the names of all persons you voted for and the offices for which
they were candidates. -

“Answer. I just voted for Lowe; don't know what he was running for.

(. How do you know what kind of ticket it was?

‘A, I don't know, becaunse I could not read."

bram Brown, 1322:
i;l. Question. State who you voted for and the offices for which they were run-

ning.

**‘Answer. Mr. Lowe; I don't know what office he was running for.

Q. How do you know who yon were voting for?

“*A. The man who handed it to me said it was a United States ticket.

‘4Q). Ia it not true that you do not know what kind of aticket you voted1

“A. Tt is true only so far as I was told.”

Ben Lewis, 1327 :

** Question. State who you voted for and the offices for which they were candi-
dates, and when you voted last.

“* Answer. 1 voted for Lowe; I don't know that I voted for any one else; Idon't
know what office he was running for; I don't know."

B. Eldridge, 1273: i

“Question. State where you voted last, who you voted for, and for what offices
they were running.

"'A nswer, November; Lowe; don't know for what offices they were running

for."

"% Is it not true you do not know what ticket you voted except from what
Wallace told you!

A, Ttis."

Anthony Wilkins, 1277 :

" Question. Do you know whatoflice Colonel Lowe was running for, and whether
nn}'hod}' else was running on the ticket yon voted {

* Answer. I donot know."”

A. Echols, 1285:

' Question. Do you know what office Colonel Lowe was running for{

“Answer. Ididn't know.

5 E. ;._[Youlll you recognize the ticket you voted on that day !

Q. How would yon know it?

‘A, By the difference of the tickets.

“ Q. Please tell me what that difference ia.

AL I“judge by the leading man that gave me the ticket.

:“ 48'1" :Iﬁ:)d the said ticket handed to you folded or unfolded

. Fo H -

*Q. You don't know, then, from your own personal knowledge, what ticket it
was ofavu yon and wl::vn wvoted for?

“A. I know nothin what was told me."

‘We submit that it is not the right of the contestant to demand that the votes of
these men, who swaaﬂl: ilo not know for what office he was a candidate, shall,
on their testimony, b counted fon him as Representative in Congreas,

Next comes the p of lored Republicans who only knew by hearsay
whether they voted the G cker Lowe or the Democrat Wheeler. The
following is a statem mes and of the pages on which their testimony
is to be found. Twen that their tickets were handed tothem folded up,
and they onl&i‘knew thelr ents by hearsay, namely:

Fennell, 1264 ; Lanier, 12863 Fennell, 1208; Davis, 1270; Law, 1277; ‘Holdm%,
1278 ; Horton, 1278 ; Johnson, 1279; Hofdé!gg, 1270; Williams, 1280; Wiggins, 1281;
Jones, 1282; Chapman, 1253 ; Jlol-hng. 1286; Lanier, 1309; Toney, 1305; Fennell,
1320 ; Rice, 1323; Taylor, 1333 ; Love, 1339,

Fifty-seven testify that they only knew by hearsay for whom they voted :

Holmes, 1260; Horton, 1271 ; Erwin, 1271 ; Ware, 1272 ; Toney, 1273 ; Mason, 1274;

Gowens, 1274; Lanier, 1200 ; Wesat, 1201 ; Walbridge, 1292; Farley, 1203; J: ames,
1295; McVay, 1296; Holding, 1297; Slaughter, 1298; Jamar, mg; Lundy, 1300 ;
Thompson, 1300; Patton, 1301; Taylor, 1302; Johnson, 1303; Toney, 1304 ; Miller,

1306; Ragland, 1307; Martin, 1310; Hunter, 1311; Lflulklnn, 1311; Caver, 1312;
Watkins, 1313} Damiridfe, 1314 ; Rodgers, 1314 ; Madkins, 1315; Kelly, 1315; Rob-
inson, 1316; McDonald, I316; Robertson, 1317 ; Beadle, 1318; Holding, 1319; Kelly,
1319 ; Jordan, 1321; Tarner, 1322; Bond, 1323; Smith, 1323; Smith, 1324; fer,
1325; Tate, 1325; Kibble, 1326; Gladdis, 1327; Harbert, 1329; Clay, 1330 ; Kibble,
&831; Mlcs(:iarary, 1331; Scruggs, 1832; Jordan, 1333; Ragland, 18365 Wiggina.lm;

oney, 5

The attempt to impeach the returns of Lanier's precinet, and to gather up for
the contestant 128 votes by means of these depositions, is a failure. 1f the contest-
ant had in his notice of contest laid a fonndation for claiming and |:rr|:nrix:;'i theso
votes; if he had in fact proved them; if his depositions had not been inadmissible
because not certified; if they had not been rendered inadmissible by the refusal
of the notary, on the motion of the contestant, to permit the contestee to cross-
examine the wit then the contestant might have some ground on which to
stand. But instead of proving that 128 votes were cast for him, he has only proved
that 17 were cast for him, that is to say, he has proved 39 less than the number (50)
given him by the precinct returns. e result is that instead of swecping away
the entire returns and then gathering up for himself 128 votes outside of the re-
turns, 8o as to make the vote of Lowe 128 and for Wheeler none, he has reduced
his own vote from 56 to 17, leaving for Lowe 17 and Wheeler 142,

In support of his attack on these polls, the contestant asserts that the inapect-
ora were all Democrata. !

But the requirement of the statute is that the count{[]udgo shall appoint *‘ three
inapectors for each place of voting, two of whom shall be members of opposing

litical parties, if practicable.” ™'his relates only to the original Ilplpninl.ment.s.

here is a f'urtherlfn vision for a selection, by the inspectors themselves, to fill a
vacancy at the polls. But there is no nirement, express or implied, that, in
ﬂUinF such a vacancy, the inspectors shall look to a representation of opposing
political es on the board.

Now, the provision for the original appointments of these inspectors is not man-
datory, but is merely directory. There is no provision that the election shall be
void npon failure to comply with the requirement. The fact that the observance of
the requirement is made to depend on the t&mtleabﬂlty of making such appoint-
ments, of which practicability the appoin power must of course be the judge,
negatives its mandatory character. But then, aside from that, there is’in the
nature of the Exmrinion nothing to justify the rejection of a return for the reason
that the conn F ndge failed to give the opposing political parties representation
on the board of inspectors.

1 Mr. McCrary correctly states the general rule, in sections 126 and 200, as fol-
ows:

**If, as in most cases, the statute simply provides that certain acts or things
shall be done, within a particular time, or in a particular manner, and does not
declare that their performance is essen tial to the validity of the election, then they
will be re ed as mandatory if they do, and directory if they do not, affect the
merits of the election. _

*Unless a fair construction of the statute shows that the Legislature intended
comslinnce with the jarj:vhiom in relation to the manner to be essential to the
validity of the proceedings, it is to be regarded as directory merely."
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But then, whether the provision for the original appointment was, or was not,
a mandatory requir t that the opposing political parties should be represented
on the hoan)!.l}?ls certain that the provision for filling vacancies at the polls em-
braces no requirement, direct or iuﬂir!!clt;l expreas or implied, that the vacancies
shall be so filled as to secure representation to the opposing political parties on
the board of inspectors.

So much for the law., Now for the fact. The fact is that Horton, the inspector
against whom the conﬁ];]nlnt is aimed, had long been a Itepublican, and there is no
proof showing or tending to show that he would not have voted for a Republi-
can eandidate for the office of Representative in Congress at this election if there
had been such a candidate. The fact that he did not vote for the contestant affords
not the slightest evidence that he was not a Itepublican.

It is true that the contestant's witness, Hertzler, says, on pages 178 and 180

** Question. Did Frank Horton try to 'f“ people to vote the Democratie ticket1

“ Answer. No, sir. Frank Horton, I thought, was a Republican, but from his
actions I don't know he was anything; he just simply sat there and didn't say
nn}dhhﬁ'. 1 have only found out since that he was a ocrat.

4 g ow did you find out he was a Democrat stnce the election?

‘* A, T found out by my neighbors that Frank Horton was a Democrat.

. 4 Q'. Was it not generally understood before tho election that he was a Repub-
can

“ A, Before the election I didn't know him at all.

'*Q. You are pretty well satisfied that the charge against Frank Horton is un-

true
“A. Yes, sir. The box was not tampered with while the election was going
0

n.
*Q. Have yon any information that wounld lead ?u to believe that Judge Rich-
ardson, or the sheriif of thia connty, or the elerk, had any intimation that Frank
Horton was not a sound Republican 1

“ A, Ne, sir; Idon't.

Q). Have ﬁou any reason to believe, except the charges that other negroes bring
against Frank Horton, that e is not a Republican §

*A. Well, I don’t understand you; well, T have no reasons that he is not & Re-
prﬂ:lican. He is a Democrat, is what they tellme. I know nothing but what they
tell me."

But J. F. Lanier says, on page 561 :

“ Question. Is it true that all the inspectors here are avowed Democrats !

‘* Answer. I believe that Captain High and Mr. Baldridge are Democrats, but
Frank Horton has acted with the Democrata in the last two elections, but always
claims to be a Republican.”

And on page 563 B, C. Lanier says:

“Question. What is your knowledge of Frank Horton's politica?

't Answer. That he is a Republican, but has acted with the Democrats in the last
two elections.”

It is also suggested, as a ground for the impeachment of these returns, that there
wero eleven more ballots than voters,

Now, the fact ia that the ballot-box did contain 11 more tickets than the poll list
contained , and inspectors deducted 8 from Wheeler's vote and 2 frem
Lowe's, becanse 9 Democratic tickets and 2 Republican ticketa were folded. This
is shown on page 197 of the record. [

The law of Alabama does not authorize inspectors to destroy supernumerary bal-
lota before counting out the votes east for the several candidates. In this respect
it differs from the laws of many other States. At the close of the polls the votes
for the rejected candidates were therefore counted, and the statement of votes
printed on pa%laa 106 and 197 made out first. Afterward the number of votes was
compared with the number of voters, and the supernumerary ballots were de-
ducted from the vote of Lowe and Wheeler respectively. The proof of this is to
be tound on page 177 of the record. i

The law requires the inspectors to send up the lists of votes and voters, duly
certified. They obeyed the law in this case., The lists are printed on pages 106
and 187 of the record. They show that the voters’ names aggregated 188, and that
the votes in the box aggmgnted 109 ; that the excess of votes over voters was 11 ;
that the votes in the box numbered 57 for Lowe and 142 for Wheeler; that they
deducted 2 of the supernumerary ballots from Lowe's vote, and 9 from Wheeler’s,
and that the vote, so counted, stood : for Lowe, 55, and Wheeler, 183. Bat the
county canvassers overlooked the last paragraph of this statement, and counted
for Lowe 56, and for Wheeler 142, These facts deprive the contestant of one vote
and the contestee of nine. But they have no other effect on the case.

The depoaition of William Wallace, alias Wallace Toney, ia offered to prove
that 128 votes were cast for the contestant, and also to impeach the retuarns. His
deposition is inadmissible, for the reasons which exclude the others. Buthe is
himself imﬂeached by W. ¥. Baldridge, on page 549, and by W. E. Jordan, on
page 566. Daldridge's character is shown to be reliable by the contestant’s wit-
ness, Hertzler, on page 179. The contestant afterward examined one hundred and
]t;:onty—six witnesses, and made no attempt to vindicate the character of Wal-

(-
In uuPport of his attack on thesereturns the contestant also chargea that thera
was delay in the opening of the polls and in the appearance of the registrar.
Hertzler's assertions on this S»_uint are overwhelmingly answered by the contestee's
witneases, Baldridge, High, J. ¥, Lanier, D. C. Lanier, and Jordan.

J. Hertzler testifies, page 174:

“Question. Why were not the polls opened at that box sooner 1

** Answer. They were not opened on account of the registrar not being there, and
there was a difficulty among the inspectors as to the appointmtg aregistrar. Mr.
Baldridge, one of the inspectors, said that he wouldn't open the polls unless the
registrar was there, while the others claimed that they could appoint a registrar;
we had the code there, which read that if the assistant registrar wasn't there the
inspectors could appoint a registrar who may qualify for that day, and that word
Mr. Baldridge, the principal inspector, claimed that he didn't know that any one
there conld qualify; that that word meant—he held that word meant—that he
:rﬂfnld have to go before the justice of the peace or the registrar who was in Hunts-

8.

** Q. Is it not true that you endeavored to get the inspectors to open the polls
before they did open them1

“A. Yes, sir; we tried to get the inspectors to appoint a registrar and qualify
him until the registrar came that wnlﬂl;)ﬁpolnted ; that Mr. ridge objected to;
said that it could not be done, and finally Mr. Burwell Lanier, sr., the returning
officer, said that if Mr, Ihldndgn, or anﬁof the inspectors, appointed a man, that
he would be responsible; that it was right, and then Mr. dridge did appoint
Mr. McDonnell and put him right to work, but he was not qualified at all.

W. ¥. Baldridge, :

' Question. State where you were on November 2, 1880; and if you held an
office that day, pleaso state it.

* Answer. I was at Lanier's precinet, Madison County; was one of the inspect-

ors.
e E What time did the polls open, or what time were they oﬁened!
“ A. The polls were opened formuilﬂ‘a few minutes after eight o'clock.
“(). Were the polls opened by proclamation 1
‘A, They were.
e i Was there any delay in voting after the polls were opened ?
‘A, Thers was about two hours.
**Q. What coused the delay?

‘“ A, The registrar was not there, and it b ¥ to t one; and
after examining the code of Alabama I found that a registrar could be appointed
after ten o'clock. After consultation with the other inspectors we appointed

one.

[ % Who was appointed, and by whom was he appointed 1

A, After nll;ply g to, and requesting George Allen, William Allen, and John
Jordan and others, ineluding Frank Hertzler, I finally obtained the services of
Archibald MeDonald to act as registrar.

Q. Did any one send for Wm, B, Matkins ! If so, who sent for him and when
did you send

“ A, William B. Matkins being the regular appointed registrar, and not being
present, I did, about nine o'c!mﬁ. send one Napoleon Powell to t.km residence of
said Matkina to ascertain the reason of his non-attendance. He lives about two
and a half miles from Lanier's.

e Qéd?o you know why W. B. Matkins did not come to Lanier’s when the polla
open s
‘A, He informed me that he had gone to Pond beat the day before; that his
hnmlgot. loose, and was unable to get home that night, wasthe reason for his non-
attendance at the polls in time."

W. H. High, one of the inspectors, 534; J. F. Lanier, the United States deputy
‘}"ﬁ’ﬁfﬁﬁ”‘ B.C. Lanier, 563, and W. E. Jordan, 565, corroborate the statements
o go.

The contestant, in further support of his attack on the integrity of the Lanier
returns, charges that twisted ots were voted, and that the box was removed and
tampered with before the votes were counted.

It is true that the law of Alabama requires the inspectors to proceed with the
precinet canvass as soon as the polls close. DBut the facts were that it was not
practicable to make the precint canvass in the open blacksmith shop, where the
election was held, for neither lights nor fire conld be maintained in the shop. The
inspectors were unable to secure the use of Lanier's store, whicl was the building
nearest to the blackemith shop, for the purpose of making the canvass, and they
were nnable to obtain the use of Lanier’s house until after the family had taken

SUpper.

ﬁortz‘ier'ﬂ atatements on this point are completely met by Baldridge, High,
Lanier, and Kibble.

W. ¥. Baldridge says, 548, 540, 551 :
o guwtiou. ‘What kind of a house was the election held in1
“ Answer. A blacksmithshop without any floor ; the planks were putonupright
and were secured so as to leave open cracks between them; the eracks have never
been covered with strips ; it has a large double door reaching from roof to ground.
‘W could not have any light at all when the wind was stirring, and we could not
have any fire on account of the smoke, there being no fireplace except the farnace
used by the blacksmith ; we tried in the morning to have fire, but had to let it go

out.
“Q. Would it have been ?mctlcnble or even possible for you tohave counted out
the ballots in that blacksmith's shop that night ¥

“ A, It would not have been practicable or ble from the fact that we could
not have light or fire, and it was cold, too cold to stay in there without fire.

). Was there any other shelter which you conld have obtained for holding the
election than the place where you did hold it? %

‘A, There was not.

Q. Did you count out the ballots at the most convenient place near the place
where the election was held ?

‘A, Mr. B. C. Lanier’s honse was the most convenient place we could get, and he
was the returning otficer for said election.

“0Q. Who were En:u&ont when the ballots were counted out !

‘YA, John Hertzler, the supervisor; B. C. Lanier and James McDonald, clerks ;
W. E. Jordan, deputy sh ; William M. High, Frank Horton, and myself, in-
spectors; and Aleck. Kelly, who was the only one present that was not an offi-

cer.

** Q. Who called out the voteai

A, William M. Iii%h and myself.

Q. State how you found the ballots in the box, and state whether or not you
found any ballots rolled or twisted together.

‘* A, There were no ballots found in the box that were rolled or twisted together.
There were in two or three instances two and three ballots together, not rolled or
twisted, but in a condition as if they might have sligped together in the shakin
the box. With one exception there were two ballots folded together that indica
they were voted together, and never more than three were found together.

1 ﬁ State the position of the three ballots which you say you found together.

** A. They were folded separately, and might have slipped together in shaking

the box. :
the three ballots you refer to as being found itogether in such a con-

“Q. Were
dition that they would fall apart without unfolding them

* A, Those that I took out conld have done so.

**Q. Were or not any ballots found together making such a bulk thatthey could
not easily have been passed through the hole in the box through which the ballots
were passed as the voting took placei

“A. There wers none.

*Q. You stated that you found two ballots in the box which were folded to-
gether. Please state what name was on these two tickets for Congress.

“A. The ballots to which I have referred were folded together closely three
times, and they were Lowe ballots. There were other ballots that were folded so
that the might have been voted together.

i f.} Whose name for Congresa was on the other ballots you refer to as being ina
condition indicating that they might or might not have been voted together

“*A. Wheeler's name was on them in two or three instances, and Wheeler's uame
was on the three ballots which I have named as being found together,

Q. Do I understand you to say that the only instance when the votes were
folded together so closely as to make it ;Epenr that they were certainly voted
together was the instance you mention of the two Lowe ballots

“*A, It is because it was the only instanee in which they counld not have slip
together in the box. Irefer to those that I took out myself. Itook out probably
more than half.

Q. If such statement has been made, that there werse found in the bex six or
?_:lvan ballots rolled or twisted together, please state if said statement was true or

86.

“A. Itis false.”

W. M. High, 555, 556, 557, 538

 Question. What kind of a house was the election held in?

* Answer. A blacksmith shop. It is a house construeted of planks set up end-
wise, mnnln% from reof to the ground, with good large cracks betw%nthaéxtmku.
with large folding-doors that extended from the roof to the ground—no floor, no
place for five, only a forge, and was very disagreeable.

“*Q. Wonld it have beén practicable or even );osa!b]e for you to have counted
out the ballots in that blacksmith shop that ni%‘ht

A, No,sir; I think not, from the tact that the wind was blowing, and we conld
not have kept a lamp or a candle burning during the time.

(. Was there any other shelter which Jou could have obtained for holding the
election than the place where you did hold it 1

‘A, None that I know of.

*Q. When the polls closed why did you not immediately count out the ballots!
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-
A, Because we could not count them in the house in which we held the elec- “A, He took the key and went out of the store.
tion and could get no other until after supper. ‘'Q). How many keys are there to your side-room door?
Q. What buildings are there in the vicinity of Lanier’s voting place! YA, Only one.
‘' A. The blacksmith shop in which the election was held; ,ﬂ.ﬂn F. Lanier's N (i{ Is tiem any way to get into that eide room except through the door that
store, about fifty yards from the shop; Mr. r's residence, about two hundred | Mr. High locked1

and seventy-five yards from the shop. These were the onl buildings, except
s0me cnhinfzy and my.lt'-hou.sae and gin-house, The nearest other I:Yuildi.ngn are near
amile off, except a church, which is within one-half mile of the place.

“_g. mWh.aIt‘Egoei did you succeed in getting in which to count out the ballots?

SRAL . Lanier's

“2. How did you g‘jzren to go there ?

“ A. By invitation. . Lanier proposed if we would take supper with him
that we could use his parlor afterward in which to count out the votes.

a g Why did you not come back to the store to connt out the ballotsl

‘* A. Because Mr. John F. Lanier said that we had had the use of his storehouse
all day, and it was unreasonable to ask it that night; the registrar had used it.

*Q. 'Was not Mr. Lanier's house the next nearest place where the votes could
have been counted out?

‘A, It was.

2% g Where did you leave the ballot-box when you went to supper !

* A. In the back or side lock-room of Mr. John F. Lanier's store.

L4 g Who su; tedyur putting it there !

‘* A. Mr, Hertzler, I think.

Q). Did you lock up the box in that room !

A, Tlocked the door of the room after I put the box into it.

“ Q. Who was with you when you locked the box in that room ?

't A, Mr. Hertzler.

3 2. Did you go into the room to put the box into it1

AL T divf not; I reached in and set the box upon a barrel beside the door.

“ (). What did you then do?

“A. Ilocked the door, and soon after myself, Mr, Hertzler, Ib. C. Lanier, sr., J.
8. McDonald, and, I think, B. C. Lanier, jr., and perhaps some others, weat up to
Mr. Lanier's to nu&per. i

v i Wslﬁkept- @ key to the side room into which you put the ballot-box 1

A, Tdid,

(). Whatkind of a lock and door did the side room have ; was it a substantially
built door and a good lock, or what were they 1

“ A, It is a strong lock and door. {
do:; (;i Was there any other way to get into that room except through that

r

A, There was another door through which freight was passed into the room,
and which fastened on the inside with a bar, and could not be entered from with-
out, except being first opened on the inside.

Q. om did you leave in the store when you went to the houso?

A, Mr. John F. Lanier and several negroes,

Y. After supper, what did you do ! i

‘* A. Mr. Hertzler, myself, Mr. B. C. Lanier, sr., and others came down into the
store together. I unlocked the door of the side room and took out the ballot-box,
and we went back to the parlor and connted ontthe votes,

“Q, {)i{} fou find the ballot-box in precisely the same position as you left it1

“AL T did.

(). Do you think it possible that the ballot-box could have been tampered with
while you was at supper?

“A. No, sir; I do not.

“(Q), Do you know John F. Lanier 1

“ A, Ido, sir. ;

“(). What is his standing in this community ?

“ A Tt is good.

Q. From your knowledge of the character of John F. Lanier and his standing
in this commumity, would youn believe that he wounld be guilty of any dishonorable
thing about elections 1

“A. I would not.

“Q). State who went to Mr. Lanier's parlor with you.

A, Mr, Hertzler, William ¥. Baldwin, Frank Horton, B. C. Lanier, jr.; J. 8.
McDonald, Walter Jordan, and Alex. Kelly. If there were any others, T don't
remember them.

(). State who first opened the box after the polls were closed.

WA, Myself or My, Baldridge; I don't remember which.

“Q). Where was the box when it was opened

**A. On a table in Mr. Lanier’s parlor.

“(). Who were present when the vote was counted !

YA, Wm. F. Baldridge, ¥Frank Horton, John Hertzler, Walter Jordan, B. C.
Laniser, jr.; J. 8. McDonald, Alex. Kelly, and myself.

“(Q. State how you found the ballots in the box, and state whether or not you
found any ballota rolled or twisted together.

“A. The box, as I remember, was nearly full. I remember through the day
that I had to shake the box several times to get the ballots in. They would accu-
mulate under the hole in the center of the box, and i had to shake them down, and
there were no ballots found rolled or twisted together. There were several bunches
of ticgmta found together, but there was no bunch with more than three tickets
together.

f Q. You speak of three tickets being together. Were they together in such a
manner as to show that thuﬁ were voted together, or were they together in sucha
manner as would indicate that they gft together in shaking the box 1

** A. There were two bunches that I am satisfied were voted together—three in
one and two in the other, There were others that might have been voted or may
have gotten together in the box.

u‘:%‘) \}’u there any other bunch of three tickets together as they came out of
x

“ A, My recollection is that there were two other bunches of three tickets that

were together, but not folded together.

“Q. Did you at any time find six ballots together in the box, or did six ballots
at any time come onf of the box together!

‘* A. There were not six ballots found together in the box at any time. Six ballots
did not come out at any time together,

(), Are yowrfwuy certain thatinno case either six or seven ballots came out
of the box together?

“ A. I am perfectly certain that in no case either six or seven ballots came out of
the box together.

**Q. Do you know whether or not there were windows in that room, or whether
the door was barred on the inside?

** A. There are no windows to the room, and I tried the door from the outside.
> § H_ushed. against it, and I counld not open {t.»

. ¥. Lanier, 559, 560, 561:
. Fuesuon. Where was the ballot-box put while the inspectors were eating sup-

T
“ Answer. Inthe side voom of the store.

Q. What persons brought the box to your store !

“A. I don't know who brought it to the store. Captain High brought it in.
Q. What did he do with it?

"*A. He put it into the side room and locked the door.

Q. What did he then do?

arlor.

““A. There is another door to the room, fastened on the inside by a bar.

"i’t,. Km; that door which was fastened on the inside fastened that night ?

“A. It was.

““QQ. Was it possible for any one to have entered your side room while the ballot-
box was in there except by going through the door that Mr, High locked?

“A. Only by breaking the front door.

* ). Did any one break down the front door?

“A. They did not.! :

Q. You having testified that no one broke down the front door, please say now
if by nnyﬁombil hy‘i‘wrlsida room could have been entercd except through the
door Mr. High locked while the ballot-box was in there without your detecting it?

“A. No, they could not.

“Q. How lon,-f did you stay in the store after Mr, Iigh and the other gentlemen
went to supper

‘* A. _About half an hour.

o g Did anybody go into the side room during that half hour?

** A. They did not.

"'Q. Did you leave anybody in your store when you went to the house to sup-
r

e

A, Idid not.

] 2 ‘What did you do with the key to your store when you went to supper ?

1CA T Put-lt into my P:ckat..

Did anybody go into your store while yon was at supper !

* A, They did not.
"% When you returned to the store who was with you t .
"' A. Captain High, Captain Hertzler, J. 8. McDonald, B. C. Lanier, jr., B. C.
Lanier, sr., and others.

"2. ‘Who came in and got the box?

‘A, Captain ].{igll:ll.
“g. Did you see him unlock the door of the side room 1
AL T did,

Q. What is Alex. Kelly's politica?

“* A. He is a Republican.

Q. If any one has stated that while yon were at uug)pcr on November 2, 1880,
he saw two men go into your store by the door nearest to your father's house, was
such statement true or false

“A. T am satisfied that no one went into my store while I was at supper.

':g li)iili g'au send anybody to guard yonr store while you were at supper?

A, Ldid.

Q. State who it was, and what yon told him to do?

" A. It was Henry Kibble, and I told him to go down _and stay about the store
until I cawme, that I'forgot to take my money out of the drawer that night.

*Q. Did Henry Kibble go into the store

“ A, He did not.

**Q. Was Henry Kibble at the store when you came down?

‘A, Ile was.

“Q. Did you refuse to permit the officers of election to count the ballots in your
storei If go, whyti

“A. T did not make a positive refusal. T told them that I suspended business
duﬂngtth? day to assist the register, and that they were making an unreasonable
request of me.

* Q. If you had suspended business during the day, from what sonrce did the
):}unci' which you Jeft in the drawer, and that yon sent Henry Kibble down tolook

ter

“ A, From sales on days previous to that. )

Q. You stated that the door od}uning out of the side room, which is fastened
by a bar inside, was fastened while the ballot-box was in there. Have yon any
:mcial reasons for remembering that that door was fastened at that particular
e, or do you state it becanse you habitually keep it fastened !

HA, My reason is this: I had gone in there a short while before the box was
put in that day and shut and fastened the door, and no one had gone in there from
that time till the ballot-box was put in, nor until the next day.'

H. Kibble, 508 :

i u ?,u{agﬁon‘ State your name, age, occupation, and where you lived on Novem-
er 2, -

“* Answer. Henry Kibble; about fifty years; house and farm hand; I lived
with 1. C. Lanier, right here.

:' 3 :?lllli ou see J, F. Lanier about supper time on the night of the election 1

AL T did

' g Did he tell you to do anything !

A, He told me just about supper time, in the yard, if I conld get the chance
to come to the store and set upon the fence nuntil he could come from his supper,
and to hail him when he did come, go that he might know that I had been here.

* g What did you do ¥

“A. I did come down to the fence near the corner of the store and staid there
until John F. Lanier came there,

t: Qi How long after J. F. Lanier told you to go to the store did you go to the
store

** A, T come right off. .

"% How far from the store was you when he told you to go to the store

A, About two hundred yards.

“g. 113?11 anybody go into the store while you was there?
" A, No

"g. Are 5'01-1 certain about that 7
“ A, Yes, sir.
" 1id you hear any noise in the store or gee any light in the store while yon was

thero

YA, I did not.”

One explanation of the large vote cast for the contestee at this precinet is that
many colored Republicans, having no Republican candidate for Congress, preferred
the contestee to the contestant. This is shown by the proofs.

J. Hertzler, a witness for contestant, 183, 188:

“ Question. I believe you stated yesterday that while the election was going on
a crowd of colored men came ap and voted, and that it was rumored or stated that
the leader of these colored men had sold ont, did you not

*Answer. I so understood the next day.

Y Q. Yon mean, do you not, by selling out, that this colored man had gone back
upon the Republican }mrty'f

h:,‘\é, That is what 1 understood; that in that way this majority was bronght
abou

Q. Then on the next day after the election you understood that this majority
Eaﬁ tl";lu ghtabout by a colored man inducing an entire club to vote the Democratic

cke!

A, Yes, sir.

‘4 Q. Isn't it trne, Mr. Hertzler, that you would think, from v{:nr kuuwledﬁn of
colored men, that they would disposed to secrete the fact of having voted the Dexz-
ocratic ticket if they had been censured for it §
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** A. Well, I expect they would, likely.

Q. Itis true, too, of your knowledge of the colored men, that very many of
them have a very imperfect idea of the sanctity of an oath?

i+ A. Yea, sir.’

P. McDaniel, a witness for contestant, 212

* Question. 1t is true, is it not, that any colored man who wanted to change his
ticket conld do o as he passed through the little room before he got to the polls?

“ Answer. After he entered the door, why, if he saw cause to change and was
mean enough, he could change right in the presence of the officers there; he didn't
change in our presence, though, where we could see.

**Q). You say, then, if he was mean enough to do it he could change after he got
in the room !

“ A, After he entered the door. !

o Qi: And when they got in that room most of them staid some five minutes,
did they not1

. lgﬂm. sir.

Q. Itis true, is it not, that some colored men voted the Democratic ticket, and
gne o!i' t.iwo admit it, and the other men who voted the Democratio ticket are apt to

eny it

"}:L Well, I don't know, sir, of any one that we gave tickets voted the Demo-
cratic ticket, and if tho{)ulid it is not known to the general run of colored people.
Any one that voted the Democratic ticket the officers know could not have voted
after they entered the room without chan§{n§ inside the door.

**Q. Is it mot true that there is a good deal of feeling expreased by the colored
men .:0§“ ﬂuim about men who vote the Democratic ticket and then conceal it ?

A, Yes, sir.

Q. Is it not true that women have actually threatened toleave their husbands
1 they were suspected of vo the Democratic ticket?

“A. Yes, sir; I have heard of the like.

Q. Is it not true that in those elubs there has been a good deal of talk, and
among the members of those clubs a good deal of talk about men of the colored
race who were understood to have voted the Democratic ticket and led it §

At 2 ‘Who was it that would not allow youn to speak?
““ A, The colored people.
Q. Diﬂgon know who they were 1

i not. ]I‘[ only know that there was a large portion of them who would
rmit to speak.

“4). Did they use any threats against you if you tried to speak1

A, They did, They said if I got up to speak that they would mob me.

r 2 What did you do?

“ A, I took the four o'clock train and returned to Huntsville,

Q. Why do you think that a great many colored men voted the Democratic
ticket at Lanier’s Store in the November election !

‘* A, There aro a great many colored men who favor the Democratic party, and
will aways vote that ticket but for the ostracism and terrorism practiced by the
Republicans or Greenbackers." .

other explanation of the resultis that Lanier's precinet was carved ont of
Triana and Whitesburgh precincts after the Augnst election and before the No-
vember election of 1880, and the aggregate Democratic majority at the two pre-
cincts in August was 169, whereas at the November election the aggregate result
was a Democratic minority of 222, This sl not a D tic gain, but a.
Demoeratic relative loss of 391 votes at the three precincts in November.
The vote in August stood as follows :

WA, Yes, sir.

it S‘ Don't you think some of them are sorry for it 1

“A. Idon't know. A man thatis mean enough to do anything of that kind I
can't tell hardly when Le is sorry.”

W. Wallace, a witness for conwatanfa 222,223 : :

“ Question, Were these men who said they wounld hold their tickets a foot and
& l:lﬂlf f:i:lmi their body who had been susp of voting the Democratic ticket
on the sly

“ Answer. They were men who voted the Democratic ticket in Augnst.

= l,i And they had been censured by the other colored men for deserting their
race in August, had not t.lme' 1

“* A, What do you mean by censured | Yes, sir; they had been lauﬂfnad at. I
don't know that they had rated them inany way, though the{im.d been laughed at.

(). Then, to fully understand the matter,the men who held ont the tickets a
foot and a half from the body were men who voted the Democratio ticket in An.
gust, and they did it—that is, they held ont their tickets in November to show you
that ﬂle‘g}vnled the Republican ticket in November 1
dir.llA‘ They done that to prove that they were true Republicans ; that is, all men

“Q. Did every man take his ticket in his left hand or right hand

“A. In his right hand.
1.l|“ Q.' Did yon examine his hand and sleeve to see that there was no other ticket

ere

“A. Well, they would open their hand, I did not examine their sleeve, but
tli.:eir ﬁ;nrawm g0 short I could see their wrist and see there was nothing else in
their hand.

Q. Youn thought it important to examine their wrist and see that there was
nuillmﬁ'up llitle.ir Iale%vea?

‘LA, sir; k

o A;‘:i you examined each one in this way?

YA, Yes, sir; I examined every one that voted the ticket.

“Q. You examiued each ons of the 156 colored men?

“A. Yes, gir; Idid.

“Q. You examined their hands andsleeves to see that there could be no foul

la;
e "fl. Well, Idid not feel of theirarms and sleeves,but I examined their wrists close
before I gave them their ticket.
“0). Youdid all this because yon had very little confidence in these men!
“ A, 1 had confidence in them, but I did it to be satisfied in my own mind that
they did vote the Republican ticket.
Q. If the Democratic ticket they had had been rolled up very close they could
have secreted it so yon could not see it, conld not he
“A. Every man held his hand open and showed me that he had no ticket before
he asked for miune."”
A. McCalley, 506 :
“ Question. State your nane, occupation, and if yon are a colored man,
“Answer. Alfred McCalley ; forty-seven years of age; occupation, minister of
the gospel and a farmer; coloved man.
Q. State if l\-!lou was adelegate to the Democratic conventlon held in Decatur
last August which nominated a candidate to represent this district in Con-

“AL T was

“Q. What other colored men, if any, from this county were delegates to that
convention ! .

A, W. H. Councill and Anderson Critz.

“ Q). Were there many colored men who were earnestly advocating the Demo-
cratic canse in the November clection?

" A. There were. 3 g

Q. About how many voted the Democratic ticket at Lanier’s Store in the No-
wvember election |

A, I can't state the exact number, but think there were a good many.

Q. Do you know of any acts of terrorism to prevent colored men from voting
the Demoeratio ticket in the last November election or preceding thereto? If so,
state what they are.

A, Ido. Ilknow that colored men ave generally ostracized if they vote the
Democratic ticket. Essex Lewis was tarned out of the Cumberland church be.
canse he voted the Democratie ticket, and Ihave been ostracized on that aceount,
The elder of the church told me that neither E Lewis nor I should ever be re-
ceived at his house n§sin since wo were going to vote the Democratic ticket. The

astor of the church invited me to assist him in administering sacrament at Pop-
ar Hill. I went to do so. After I had read a passage of Scripture and prayed and
got up to announce my text a confusion ensued and many of the congregation de-
parted, saying that they would not stay tohear a *Democratic nigger ' preach. This
was since the election.

“(). Please state if you went to ITartscll's to maie a speech in September last
m-?]j\u i?tﬁnﬁs'; of the Democratic party.

Q. Please state what occurred. : -
‘* A. T was asked what party I was advocating. I said the Democratic party.
Then they would not permit me to speak.

Precinets. 3 \ Democratic. | Opposition.
Trianad. ccoee. PR TR S IS dasenrniusans 350 227
Fhteaburph ool il G i i s usat 207 221
U LR e LR S resnanan seshenssanni 617 448
D slemalortby e R e s R e 160
But the vote in November was :
Precincts, : Democratie. | Opposition.
Triann.......c.ioa- P £ e g E P T s 84 336
Whitesburgh...oceeeeannann | 175 23
R S e s e e o 133 55
Total ........ci- P L T ey eI aassmbancnens 802 614
Democratic MINOTIY -2 cneveeioarmmrae i raias 208
This is shown on pages 533, 534, and 535 of the record.
It appears, therefore, that the ate opposition vote was 111 greater at the
Triana and Whlteeburgh Jprecinets ovember than in August, while the aggre-

ate Democratio vote in November, in all three precincts, was 225 loss than at the

wo original precincts in Autiut. And almost half of the aggregate Democratic
votes cast in November in the three precincts were cast at the new precinct of
Lanier,

A third explanation is, that three colored men, including Rev. Mr. McCally,
were members of the convention which nominated Mr. Wheeler, and were inflnen-
tial workers for him.

Btill another explanation is, that William Wallace, alias Wallace Toney, dis-
tributed Wheeler tickets. Wallace deniea this. But Jordan swears to it on page
566. Wallace is impeached on Elgeﬂ 540-556; and not one of the numerous wit-
nesses, afterward examined by the contestant, is called upon to sustain him.

Iv.
MERIDIANVILLE, X0. 2.

The following is the conclusi
precinet :

** The returns being successfully imgea.chad. contestant v
the direct testimony of the voters themselves, which clear
votes at this box.”

But the contestant did not specify, as one of the grounds of his contest, that he
received 55 votes, or any other number of votes, at this precinet ; nor did he advise
the contestee in his notice of contest that he would attempt to prove such votes
b& 'Ivitncsti;gs. Nor did he demand the rejection of the precinet return, Allhe
said was this

“T am informed, and believe, and so c‘haﬁgs the fact to be, that there was frand
and ballot-box stufing or a false count at the precinct of Meridianville, (box No.
2,) in Madison Cout‘i:'fv'"

The grounds of this alternative charge, urged in argument, were (1) that the
contestant received 18 votes less than the Garfield electors; (2,) that all the in-

tors were D ats ; (3,) that 65 ballots were cast for the contestant, but only
47 counted for bim; and (4) that one of the inspectors so inclined his person that
tl{:‘a :l:upell'lvisor could not eee the ballota when they were counted out at the close
of the polls.

The Eimumalanm that the contestant received 18 votes less than the Garfield
electors would not seem to Le a very serious element in the charge against the in-
tegrity of the returns. It is not surprising that he did not receive all the Repub-
lican votes at this precinet. In truth, ic is rather amazing that he received any

of the ttee respecting the election at this

properly relies npon
entitles him to 55

at all,

He had been a life-long Demoerat, and while connected with the Democratic
party had vilified the Republicans, and particularly the colored voters, with ex.
traordinary virnlence. y

To the complaint that all the inspectors were Democrats the answer is obvious,
In the first place, the law on this snbject is not mandatory. In the next place, a
Republican was appointed. but did not appear; and in his absence the inspectors

© an appointment to fill the vacancy. There was no law requiring them to
select a Republican in that case. They did, however, attempt to do so. But book-
learning seemed to be at a disconnt among the contestant's supporters, and tho
attempt was a failure,

The charge that 55 ballots were cast for the contestant and only 47 counted for
him, rests upon 55 so-called depositions offered by the contestant,

These depositions are inad ible for the following reasons:

1. None of the depositions are certified as required by law.

2. They constitute testimony in chief, and were taken, in the face of the con-
testee's objections, during the last ten days of the time limited by law.

8. The notary refused to permit the conteatee to cross-examine the witnessea,

To maintain the assertion that 55 votes were cast for the contestant, instead of
47, he depends largely on the testimony of a colored man named Wade Blanken-
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ship. The following extract from his deposition, printed on pages 234, 235, and
241, will show the character of the witness on whom the contestant relies for the
m?mchmcnt and overthrow of the returns of these polls.

 Question. Where did you hold that club-meeting before the election

* Answer. On Jack Penny's place.

o R How many were present |

“ A. Idon't remember before the election; I don't remember how many was
present, sir.

5 (i About how many 1
“ A, Well, at that meewing there was probably sixty-five or seventy men there.
). You know that to be true, do you

“ A. Well, I don't know to be positive, but there was somewhere in the neigh-

borhood of that. :

& 3 Can you swear positively that there were ai.xt{nmon present 1

“ A. I wouldn't swear at all about it; I was notact: ﬁ as secretary of the meet-
ing ; I was there only as a speaker that night, and I paid no particular attention
as to how many men were present.

i g Did you know the men that were present personally 1

" A Yes, sir; I knew every man in the house; Ireckon there is none out there
a stranger to me.

i 3 ‘an you swear there were fifty men!

“ A, Yes, sir; I wounld do that, but I wouldn't want to swear that there were any
designative number, a!m‘p!%ﬁ‘om the fact that I don't know how many were there.
“Q. If you don't know how many were there, why did you swear there were
sixty-five or seventy there 1

A, Isay I did not swear that.

‘(. Then you don't understand that what P‘ou say here is awaurinf, do yon!

“ A. I understand that, of course, but I didn't speak definitely as to how many
were there.

Q. Can you swear that there were forty men there?

‘A, T conld do it, but I don't want to swear as to any designated number, gen-
eral, as I first stated to you.

“Q. If you are certain there was forty there, why do yon ohject to swearing
there was forty there ¥

““A. Well, from the simple fact that T didn't count them ; I just judged from the
crowd sitting around that there was sixty-five or seventy men that were present.

Q. What kind of a house was it?

" A, It was a box, (little,) probably sixteen by eighteen.

*Q. And they were all sitting down, were they 1

“ A. No, sir; they conldn't get seats to sit.

= Qi Yon think then it is probable there were sixty-five or seventy men in the
room

“A. Yes, sir.

# i Who ocenpies that house !
** A. Well, it has been occupied as a school-house for the last year.

A\ g ‘Were there any tables in it 1

'* A. A small table there they used for the secretary of the club.

L g You are a good judge of numbers, are you not, of men 1

“ A. Idon't know I have. I guess &mt.ty well different times at a body of men.

o 2 Can you not swear there were thirty men there !

“A. Icould do it, but I wouldn't do it from the simple fact that T didn't count
the men, and I couldn't say positively—well I know there was that many.

* Q. If you know there was forty men there, why are you unwilling to swear
there were thirty men there

A, Well, I gave ]la;ou my reasons a few minutes ago.

Q. Are you }l to swear there was twenty men there?

. '&A.ﬂ?(es, 8ir; d be willing to do it, though inthe mean time I don't want
0 do

Q. Wonld you swear there was fifteen men there

“A, Yes, sir; I would, but I don't want to do it under the circnmstances.

“ ). Wounld you swear there was ten men there

“A. T would, but then I don't want to do it.

“'Q. How many men did you see put in Lowe votes at that box?

“A. I don't know.

* . Did you see any men put in Lowe votes at that box?

‘A, Yes, sir,

“Q. How many !

“A. Idon't know, I told youn.

“Q. Did yon see ten (10) men put in Lowe votes at that box1

“A. I don't know.

), Did yon see five men put in Lowe votes at that box 1

A, I don't know, sir, the number. w I saw men vote there, thongh.

“Q. E_mﬂ:} you read the tickets in their hands as they voted 1

‘A. No, sir.
Q. Could you read the ticket in any man's hand that he voted besides your

“A. No, sir; I don'tthink I saw a man vote an open ticket there.”

The contestee has taken the trouble to impeach Blankenship, (page 517.) But
this is wholly y. He p an imagination which a Falstaff might
envy. He sees fifty-seven colored Republicans marching to the polls where only
thirty are visible to other men. He sees sixty-five or seventy men assembled in
a room which he says is sixteen by eighteen, which another says is fourteen feet

uare,

he testimony of Walter Blankenship, on page 200, shows what kind of evidence
the rest of these witnesses would have furnished if the contestee had been per-
mitted to cross-examine them. Ife says:

‘ Interrogatory 25. For what oftices were the persons to be elected who were on
the ticket besideés the county officera? s

** Answer. For our President and for onr Senator.

‘‘Int. 26. Who waa to be elected President and who waa to be elected Senator |

‘* A. Mr. Hancock and Mr. Garfield was running for President's seat, and Ar.
Wheeler and Lowe for Senator.

“Int. 27. What other otlicers were voted for besidea Senator and President !

“* A. I was not particularly caring about the others, which one got it.

‘*Tnt. 28. Yon are perfectly certain, are you not, that Mr. G 's name for
President and Mr, Lowe's name for Senator was on yonr ticket1

**A. I am certain it was, becanse I got it from a straight man.

*“Int. 29. Is that the reason you know the above was on the ticket ?

**A. Of course; I go by that; yes, sir.”

KINLOCE BOX. .

Page 1156. We find the following Klp“' upon which the board of Lawrence
Couutg counted 16 votes for William M. Lowe; Alexander Heflin was the return.
ing officer of this county. Thereisnota Emicle of proof that any election was
held l;lthtl.batt place at all, and this paper is the only thing that indicafes an election
was held a

"

“RINLOCK BOX.

""TWe, the nodersigned, Eulgaa and elerks, do certify that this is a true list of the
yoters polled at Kinlock, Lawrence County, Alabama:
““For ident, State at Large :

“ James M. Pickens, v, v,

“For Vice:

“TLawler 8. Deers, v, v, ilii.
“District electors :

“1st District, C. C. McCall, v, v, iii.

‘3 De., J. B. Townsend, v, v, iii.

3 De., A. B. Griffin, v, v, iii.

‘*4 De., Hilliard AL Judge, v, v, iil.

*'5 De., Theodore Nunn, v, v, iii.

‘48 De.. J. B. Shields, v, v, iii.

‘7 De., H. R. McCoy, v, v, iii.
“For Congress, eighth de. :

“Wm. M. Lowe, v, v, fil.
““For President and Vice :

" (Feo. Turner, ii.

“Willard Wonern, ii.

“ Luther R. Smith, ii.

“* Charles W. Rully, ii.

" John J. Martin, ii.

“ Benjamin S. Turner, il

* Daniel B. Booth, ii.

“ Winfield S. Bird, ii.

“ Nicholas S. McOffee, il

“Jame 5. Clarke, ii.
* For Representative in Congress, from th

*Wm. M. Lowe, il.”"

The above is the only return received from the Kinlock box.

The deposition of J. H. McDonald, pa{n 1138}, shows that npon this return the
%3!;11{ officials estimated 16 votes for William M. Lowe, and none for Joseph

eeler.

It will require no arimment or authority to show that these returns cannot be
received, and that sixteen votes should be deducted from the votes returned for
William M. Lowe from Lawrence County.

THE UXREGISTERED VOTE.

We now proceed to the consideration of that branch of this case which has re-
lation to ballots that were illegal because the voters were not registered. The
contestee gave notice to the contestant by his answer that he would insist upon
the rejection of such ballots. By the constitution of Alabama the qualifications
of voters are distinctly prescribed as follows: A residence of one year in theState,
of three months in the county, and of thirty days in the precinet. See articles 8,
page 142, of the Code of Alabama.

tion 5 of the same article is in the following langnage:

““The General Ammb]{ may, when n , provide by law for the registra-
tion of electors throughout the dtate, or in any inco ted city or town thereof,
and when it is so provided no person shall vote at any election unless he s
have refeiutered as required by law."

The Legislature of Alabama passed a registration law in which provision was
made for a cum}:lete registration of thevoters. The substance of this law is that
the tary of state appoints a registrar in each connty, and the county regis-
trar appoints an assistant for each voting precinct or ward in the county. This
assistant makes a fall tration list of the voters in his precinct or ward, re-
turns it to the judge of probate of the mt:{. and the judge of probate fur-

ishes to the insp s of the election certified lists for each precinct, and these
certified lists constitute the registration lists evidencing who are entitled to vote.
In making up thia registration list the elector is unired to make oath that he
has the qualifications of a voter as prescribed by the constitution of Alabama
above stated. The assistant registrars are required to be present on the day of
election for the gurposa of reiism-{ng such persons as may not have registered
prior to the election. The list of those registered on the day of the election is
returned with the E.oll lists, &ec., keépt on the day of the election, to the county
canvassers, and this list kept on the day of the election is filled with the judge of

robate and becomes a part of the records of his office, and thus the registration
ists are kept complete, and constantly show who are entitled to vote in the va-
rious precinets and wards of the county.

The contestee, as above stated, claims that a verylarge number of persons were
permitted to vote in this district who had not been registered according to the
provisions of this law, and the contest ors to pe from this claim of
the contestee, not by showing that the J:artiaa who voted were registered as the
law requires, but by a construction of the constitution which we will here briefly
state. The contestant claims that the provisions of the titntion above quot,
only mean that a party shall not be permitted to vote when the act of the Legisla.
ture in distinct terms provides that he shall not be permitted to vote unless he has
been registered. Or, in other words, he claims that notwithstanding the fact that
the constitution provides as already quoted, and notwithstanding the fact that
a registration law has been emtadz’ a‘h]l the party is entitled to vote unless the
statate of Alabama e;]ireas} provides that he shall not be permitted to vote ex-
cepting when he is :l.f stsmi.

ow, we respectfully submit that this is a perversion of the plain language of
the constitutional provizion. It will be observed that the language of the consti-
tution is that ** the General Assembly may, when necessary, provide by law, for
rogistration, * * * and when it i3 so provided no person shall vote unless he
shall have registered as required by law.’ j

Now, what do these words, ** so provided," refer to? Plainly to registration.
That{s to say, the General Assembly wasauthorized to provide by law for registra-
tion; to determine the mode and requisites of registration ganamll{ and particn-
larly. The registration had reference to 8 who were entitled under the
constitution to vote. It has nothing whatever to do with the qualifications of the
voter, because those gualifications are fixed by the constitution itself, and could
not be interfered with by any act of the Legislature. And therefore the conelud-
ing words of this sectionare nnmistakable in their meaning, ** no person shall vote
at any election unless he shall have registered asreqired by law ;" and that mean-
ing is that the constitution having fixed the qualifications of the voter, this regis-
tration law was intended to furnish the evidence of the right of the party to vote.
to wit, hia being registered as a voter according to the forms and requirements o
this act of the Legislature. This act of the Legislature was provided for by the
constitution, not to determine the qualifications of the voter, but to furnish the

nalified voters with the evidence that they were qualified and entitled to cast
‘t]heir ballots, and the constitution simply provides, and no other rational meaning
can be attributed to it, that registration, and that alone, shall be evidence of the
fact that the party is a ua,ltﬁgﬁ voter, and therefore any person who is not regis-
tered is olmrPy an tlleg& voternnderthe constitution and laws of the State of Ala-
bama. Registration is the act of the voter. If he fails to register it is his own
fault, and he cannot complain, nor can any one else, if his right to vote is lost by
reason of non-registration.

‘After a careful examination of the testimony in this case, we believe that it con-
clnsively shows that not less than 2,400 persons voted in this district who were not

stered, and that not less than 1,000 of them voted for the contestant.
Ve cannot here set out all the testimony on this subject, but submit a table,
giving the precinets, the numberof non-registered voters, names of witnesses, and
pages of the record, for convenience of reference :




TABLE No. 2.—Unregistered and illegal voters who are proven to have voted for William M, Lowe for er}gress, November 2, 1880. These illegal
voters comprise a part ofp the 12,665 votes which were returned for William M. Lowe.
) g ‘E%
| 5. |5
8% g‘zf 223
] ,3 ] g -
s 3 g | 285 | Names of witnesses who prove the illegality of these voters, or that they voted for Will-
County. Precinct. %;’é = g 25 iam AL Lowe.
i B
%5 | S EEé
g2 8 gs =
& g |238
Jackson ....vennas Berry's Btore............: 713-716 004 33 | Robert ¥. Riddle and Robert F. Proctor, pp. 790, 702.
Nashville.....ceanenananns T20-724 696 14 | Frederick J. Robinson, p. 784.
Carpenter's. . .| T00-703 690 3 | Daniel D. Harris, p. 783.
Hunt's Store .. .| T17-720 695 7 | J. ¥. S8kelton, p. 758,
Hawk’s n; T08-710 692 4 | Samnuel Rorex, p. 778.
Bishop's 724-728 697 12 | D. V. Enochs, p. 781.
Scotts 728739 698 11 | Robert 8. Skelton and William B. Bridges, pp. 773, 774.
Bellefonte ... T704-708 601 17 | William P. Keith, p. 785.
Davis's Sprln]ga 3 711-713 693 16 | Alexander Moody, p. 794.
Madison .ceaveene. Meridianville No. 2.. 626-642 667 18 | Each proven by the voter himself, 268, 279,
Meridianville No. 1....... 626-642 665 £0 | A.J. Bentley, p. 513, and J. M. Robinson, p. 544.
Whitesburgh ....cccveauns 645-655 668 46 | G. D, Miller, pp. 509, 5103,
Madison. ....ccceoeues eess| 0610-625 650 28 | Thomas B. f{opkins. pp. 511§, 5123.
Madison Cross Roads..... 584-502 658 12 | N.B. Ta}lor, p. 570.
Mayaville.ccoeceacianannn. 592-610 662 55 | ThomasJ. Taylor, p. 514.
Cluttsville 571-584 656 22 | William M. Douglass and G. W. Smith, pp. 540, 542.
Lawrence. +=-:| Conrtland No. 2 ...cuu.-.. 1142-1154 1139 189 uintus Jones and John W. Battle, pp. 1081, 1127
Brickville .. .iccecevaait 11 1182 18 liver H. Reid, p.1131.
Red Bank ... 1183 12 {v lfru?e'; Gray, p. 1182
ods mans and C. A, + p. 1161,
Lawrence:z .ot g urr | 16§ Jourdan White and D, O, Whiter p. 1158,
Hampton’s ... 1182 11 | W. D. Barnett, p. 1159; W. T. quﬁutt and W. D, Johnson, p. 1166.
Limestone ........ Mooresville . 803 180 | John N, Ma; p- 815; Charles Ha, Jones, p. 848,
Slongh Beat . 852 56 R%h;rt i.l]):nnell, 9' 819; Florentine Stewart, p. 320; Neil 8. Marks, p. 817; Nathan B.
mshaw, p. 849,
AtheDs ccsasvsssasassvans B42 16 | Nathan B. dmmlmw, p. 840; Peter J. Crenshaw, p. 858.
Shoal Ford ..... cacceenas. 856 0 | Franklin J. Pepper, p. B55.
Colbert ...... South Florence 441 86 | James O. Murphy, John 8. Jenkins, Samuel Hughley, James P. Murdock, Thomas Clem,
W. P. Stradford, John W. Brabson, from pp. 1049 to 1053.
Landerdale.......| Florence.. a1 39 | Gilbert Jackson, William J. Kernachan, pp. 967, 969.
Oakland 918 25 | H. C. Hyde, p. 000.
Center 8taT...cccavuanass 916 12 | B. Joiner, E}m
Cave Springs ....ceenvaesn 054, 955 910 22 | Carver C. Hipp and E. G, Hendrix, pp. 964, 086.
1,027
It will be seen by reference to the testimony that in a very large pm&urﬂon of ' But there is proof that 120 illegal votes were cast, and no proof as to the person

the cases where persons voted who were not tered the testimony is direct and
positive that these non-re ted persons voted for the contestant; butif it be
conceded that there is doubt as to who they voted for, then the rule of law as to
dealing with such cases is as follows, (see McCrary on Elections, page 208, section

for whom they were cast. The illegal vote is 10 per cent. of the returned vote,
and hence each candidate loses 10 per cent. of the vote certified to him. By this
rule John Doe will lose 62} votes, and Richard Roe 57§ votes, and the result, as
thus reached, is as follows:

223, first edition:) Votes.
““In purging the polls of illegal votes, the general ruleis that, unless it be shown | Doe's certifled ¥ote .o reeueeiecriinneiecnecresereannanessnnsnssanseninnan 625
for which canﬁidnto they were cast, thoy are to be dedncted from the whole vote | Deduct illegal votes 62}
of the election division, and not from the candidate having the largest namber.” =
{Shepherd vs. Gibbons, 2 Brewst., 128; McDaniel's case, 3 Penn., L. F., 810; Cush- O O s S e e e e e T L S b s 5623
ing's Election Cases, 583.) _—
f course, in the application of this rule such illegal votes would be deducted | Roe's certified vote ............... 575
pro rt.hma'ta!y from both candidates, according to the entire vote returned for | Deduet illegal votes .................. 5Tk
mgo Thus, we will suppose that John Doe and Richard Roe are competing candi- AT
«dates for an office, and that the official canvass shows : B B e i e b S 517%
Totes. L g o 8 e e e e 45
For John Doe... . 625 Ap‘plying this principle, we here submit a table showing the number of votes
For Richard Roe 575 | cast for contestant and contestee at various precincts, the number of non-regis-
—— | tered voters, and the pro rata of deductions from each %my on account of the
ITOTRLNOLA s aa i oubes s s e s i s S £ b o b s e S s A S T e S5 1,200 | non-registered votes, and the pages of the record where the registration and the
MRS oIty 100 D00 ccviasuessbinshomuinnnssassons dsadnnsnnessinnnihinsmn 50 | poll lists will be found, &e.:
TABLE No. 1.—Table showing unregistered voters.
af 3 K] 2 .
8z & A B gs E
2 - |Number of| = ng =9
oE E |votes cast. | g3 T 'S_, 3 o
$¥ |3 RE [ 33 | 38 | 38
County. Precinct. R “8 wE | B | 23 | B3 Remarks.
~i T °'a °,3 8a 22
e A
o 3 2 1
£3x | E ElZ 84| BE | &
= Y “ = “ =
Jackson ..... No. 10, Bellefonte ...... 704-708 691 44| 130 56 42 14 28 | The evidenece of John B. Talley, probate jud%:,p 680820,
No. 13, Berry's Store...| T713-T16 64 49| 123 81 58 23 35 | shows that the registration lists are complete and correct.
No. 15, Hunt's Store....| 717-7T20 695 24 32 26 15 11 4
No. 17, Nashville....... T20-724 696 35| 132 86 6g8 18 50
Madison ..... Cluttsville ...ccvuueeea- 571-584 656 | 166 | 222 61 35 26 9 | The certificate under seal of William Richardson, probate
Madison Cross-Roads..| 584-502 658 50 | 111 32 2 10 12 | judge, p. 656, shows that the registrationlists of the precincts
Madison.....cccucaee...| 610-625 650 | 169 | 324 116 72 44 28 | named are full and correct.
No. 1, Meridianville....| 626-642 665 | 125 | 360 169 126 43 83
-.| G45-855 668 | 175 | 223 113 64 49 15
671-635 685 87 | 134 48 20 19 10
1218-1225 | 1215 84| 336 275 206 69 137
Limestone ... 852 | 123 | 213 107 68 39 29 | The evidence of John M. Townsend, probate jn&&n, gﬁ 822,
803 90 | 019 215 180 26 163 | 823, showsthat the tration lists of Mooresville, Slongh
856 74| 101 22 13 ] 4 | Beat, Shoal Ford, and Athens are correct, full, and complete.
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TanLe No. 1.—Table showing unregistered volers.

| & = i L] 2 2
| 82 |2 g8 |2, | 2s) 8
| £ v . |Numberof | = a8 52 =
I B8 T |votes cast. | S BE B e
St 2 | ® : Cm ':'g £
¥ - e’
County. Precinct. 2E EE | o2 | 88 | 2% EE Remarks,
~ g LS 23 s=a ]
ot = & & H nE 28
) 2 EE £8 o 8
| BEs z g g |5 g od &
| B22 |2 g |k § | B | 82 ¢
& A | F |8 = 7z 3 A
|
| § 026-020 - 3
Lauderdale..| Oak1and.......ooeeeen..| m_mf 018 | 100 | 280 | 103 77 2 51 | The evidenceof William E. Harraway, probatejudge, p. 905,
091-924 . shows that the registration lists which he gives are correct.
FIOrence -...........-.|§ gaogag g| 011 | 202 406 280| 173| 07| 66
Colbert...... Cherokee.....couveauen.| 428436 430 | 124 | 134 o9 31 28 3 -
Prides.......cceeveennaas| 414415 442 4+ 63 14 8 6 2
Lelghton ........ 416-419 438 80 95 b2 23 A 4 | Probate judge certificate, p. 436,
South Florence 420427 441 13 | 185 38 35 3 a2
Lawrence....| Courtland No.1 ........| 1142-1154 | 1192 | 134 | 192 131 77 54 23 | The evidence of J, IL. McDonald, probate judge, p. 1138, shows
Courtland No. 2 1142-1154 111 | 419 101 151 40 111 | that the registrationlists in the record, pages 1142-1154, con.
Mount Hope. 1168-1171 | 1172 | 132 | 170 29 16 13 3 | tain the list of registered voters of Courtland district.
Landeraville 1173-1177 | 1191 G2 82 a2 18 14 4
| 1179-1182 | 1182 24 43 21 13 8 5
1184-1186 | 1183 36 | 111 16 12 4 8
1194-1196 | 1188 91 61 20 13 0 6
.| 1194-1196 | 1187 25 | 112 42 34 ] 28
..... 1196-1198 | 1189 | 164 | 228 261 151 110 41
| 2, 698 ’ 1,846 | 832 004

Now, making a caleulation upon the basis of 2,400 non-registered voters, instead of
2,698, as shown by this table, and making the deductions pro rate, there would
have to be deducted from the vote of the contestant 1,642, and from the vote of the
contestee 758, and this of itself is more than sufficient to overcome all that is
claimed by contestant. But we maintain the truth to be that in making this de-
duction on account of illegal ballots by reason of non-registration, there should first
be deducted 1,000 at least, because the proof shows that that number voted for the
contestant, and that in making the application of the pro rata rule, it should be
confined to the remaining 1,400 votes, which the testimony does not show for whom
the votes were cast; and making tlie application to this number, there would be de-
ducted from the contestant, first 1,000, which were proven to have been cast for
him, and second, 805, under the pro rata rule, making a dedaction of 1,905 votes
from his aggregate, and 495 from the agmento of the contestee, and if we are cor-
rect in this, this alone is conclusive against the contestant in this case.

Amnother rule might be adopted, which is more favorable to contestant and which
we have set out elaborately in our conclusion. It is urged by Mr. RAXNEY, of thie
majority, who has submitted his ** views,"” that the contestee cannot have advan-
tage of this, for the reasonm, as he claims, that the evidence is not sufficient to
show that these parties were not registered. To what special lists he nlr_;glieshis
objections, his ** views" do not inform us. He speiks of them generally and
makes his objections equally generally. One of his objections is that ** we have
nothing to show what names were once on them and been dropped off or taken off
by reason of death, disability, removals, or for other reasons.’

‘We fail to see the pertinency of this objection. If a man had once been regis-
tered and had been taken off the list by reason of his death, or Ly reason of his
removal, or by reason of having been convicted of some crime which disqualified
him as a voter, he certainly would not be entitled to Le on the registration list.
Ile would not be a voter, and in makingup the list for the use of the inspectors it
could hardly be contended that the judge of probate would put upon the list which

} mony. In respect of the three precincts referred to, the contestee has seen fit to
put in evidence the poll lists which the law requires to be kept by the inspector,
and we entirely fail tosee why that poll list is not entirely competent as evidence,
Jl;st- asb:umpetcnt as would be the poll list that was filed in the office of the judge
of probate.
ut the testimony of these inspectors and the integgity of these poll lists is at-
tempted to be ealled in question, because it is said that from these precincts no
Poll list found its way into the office of the judge of probate. But the fact that
hese poll lists did not find lodgment in the oflice of the judge of ﬁ;rnhuta. when it
is proven by the testimony of the inspector who produces the poll list required by
law to be kept by him that that was the poll list nsed at that election, then we
submit that the fact that there is no list in the office of the judge of probate for
such precinet is not upon mﬂrineiplo known to the law sutlicient to defeat the
direct evidence above referred to. As to these registration lists, therefore, the
case stands thus: the contestes hias furnished certified registration lists as they
appear in the office of the judge of Imhate and gull lists as to the precinets, ex-
cept three in Limestone County, and as to these three hie has taken the testimony
of the inspectors in whose custody the poll lists were, and, in connection with their
testimony, has produced the lists nsed in those {n'ecinﬂts.

The ohjection taken to the poll lists furnished by the judge of probate because
the certificate of the inspectors of the election does not appear thereon is nnten-
able, we submit, for another reason. By an examination of the statutes, it will be
seen that the inspectors are required to keepa ‘*poll list.” Then they are required
to make a certificate on that *“poll list," and the ** poll list,” as we have above
stated, is to be filed in the office of the judge of probate. Now, the certificate of
the precinet managers that is to be indorsed on the *‘poll list™ is no part of the
pol!liiat. itself. 1t is an identification or verification of the poll list, and when
therefore the jundge of probate certifies the *“poll list," it is no part of his duty to
certify the verification of the poll list, and the absence of this verification is there-

was to be the guide of the inspectors the names of persons who had thus
to be registered. Amnother objection he makes is that few of the lists are verified
in the original by the certificate of the registrar. Another is that these papers
that have been put in the record are not in the form prescribed, with appropriate
headings, &e.; and he objects to the poll lists because some of them do notappear
to have becn certified h?‘ the inspectors, and for that reason claims that they have
no verification or identification as genuine poll lists, and cannot be regarded as
proofs ; and he eays that in three precinets of Limestone County no poll list ap-
peared to have been returned at all, and the judges gave no certified copy of the
same ; but he adds that ** the contestee has put in evidence three papers sworn to
by one of the inspectors in each case as the poll list, and pu to be signed
by the three inspectors. But as they never sent them to the probate office as
required by law, and no reason or explanation for the omission given, we do not
regard them as proof or as worthy of credit.”
vow, the answer to all this seems toustobe plain. TFirst, asto those lists which
he eriticises on account of informality, which have been certified by the probate
judge, the law requires, as we have seen, first, that the jndge of probate shall fur-
nish to the precinet inspectors the registration lists which are to be their guide in
conducting the election. Next, it requires that the precinet registrar shall be
grescnt on the day of the election and register such persons as have not thereto-
ore been registered ; next, it requires this additional registration list to be sent
up with the returns, in the same box in which the returns are sent; next, it re-
quires that this additional registration list sball be filed with the probate jundge,
and thus we have in the office of the probate judge the very identical registration
list which was used and made at that election. The probate judge is by law the
custodian of this list, and whether that list was formal or informal in its construe-
tion, and whether the proper certificate was put upon it or not, can make no pos-
aible differenee, go fur as the point in controversy is concerned, because it is the
list upon which the election was conducted. There was no other list, and the fact
that the list mai have been irregularly made up by the officers whose duty it was
to make it, conld not possibly render legal a vote that was cast by a party who was
not registered even upon this informal registration list. There Is noother way to
prove what that list was than by the certificate of the illm.ige of probate, except as
we will hereinafterstate. He was the custodian of the list, and his certified copy of
that which appeared in his office as the list is all that the law requires.

To the objection that he has made, that some of the poll lists, to wit, in three
precints in Limestone County, have not been properly proven, because they were
{. ted in evid by the i tor instead of the judge of probate, we think

here is a conclusive answer in this : that the law of ‘Alabama requires one poll
list to be certified by the precinet managers and sent up with the returns, and
another copy of the poll list to be kept by the inspector. Now, here are two
records kept, one in the probate judge's office, and the other by one of the inspect-
ors. And to either of these the contestee had the right to go for the purpose of
procuring these poll lists, and either one of them is perfeetly competent as testi-

fore no evid that the poll list was not duly verified by the certificate of the
precinet mnnn‘gcrs.

But to all of these objections that are made to the sufficiency of this testimony
we have another answer to make. The contestant was duly notified of these ille-
gal votes, and that their rejection wonld be contended for in this contest. The
contestee, in support of tha Fut. in evidence thesepoll lists and registration lists,
for the purpose of showing thut persons whose names nﬁ?)enm‘l on the poll lists
did not appear on the registration lists, thus proving the illegality of these ballots.
The contestant had ample opportunity afforded him to show that these parties
were registered, if such had been the fact. Specific information was givén himb;
means of these lists and by direct proofspecifying names as to the persons claime
to be illegal voters, and in not a single instance has he proven or attempted to

rove that these parties were registered as the law m?mma. If inferences are to

¢ indulged in, in a case like this, as they are indulged in by the majority in reach-
ing their conclusions, then theinference from these facts which we have just stated
is irresistible, that what the contestee has asserted as to these voters is true. If
it were not 8o, if these parties or any of them were registered, the contestant would
undoubtedly fiave availed himself of the opportunity to make the proof hs{fprﬂ-
dueing the necersary evidence, which must have been within his easy grasp, if the
fact had been otherwise than as claimed by the contestee,

As above stated, ooncedluf; to the contestant all that he claims in regard to the
matter of rejected ballots, the rejection of these non-registered voters, which we
maintain is clearly commanded by the proofs in this case, must determine the case
in favor of the contestee. .

Mr, RANXEY, in his report of the majority, asserts that the registration lists
which are placed in evidence are not legal registration lists, that is, they are not
such registration lists as are required by law; and his report gives nsa reason
why this cannot be availed of by Mr. Wheeler, that ** contestee does not set up &
want of legal registration as vitiating the election in any precinet."

Upon this point the majority are mistaken. The allegations of contestee upon

‘this point are as follows:

Contestee alleges that at the following precinets of Lawrence County, namely,
Conrtland, Red ﬁe&ﬂk, Avoea, Woll Spring, Mount Hope, Kinlock, Lnndmﬁll?l,
Hampton's, Oakville, and ITillsboro', 450 persons were allowed to vote, and di
vote, for contestant, some of whom had no right to vote at the precincts where
they cast their votes, and others who voted at said precinets were not legal voters,
and had no right to vote at all,

And contestee further alleges that these person
for the reason that they had never been registered as required by law.

The proof shows that there was no legal registration at any of these preeinets,
and therefore all these should be rejected from the count, becausewhere there is
no legal registration there cannot be legal voting. :

Thf:m unquestioned law, and was lately reaflirmed by the committee in the
case of Finley vs. Bisbee.

8 ‘*did not have a right to vote,

{1




1882. CONGRESSIONAL

RECORD—HOUSE. 4477

In the Florida case the proof shows that the registration lists, so far as they
went, were legal.

In this case the proof shows that there was no legal registration at all in the

recinets of Lawrence County which we have mentioned, and it further shows

at no part of the pretended registration of said proc{ncts is legal registra-
tion.

The allegations of contestee that registration lists are not legal are more direct
and positive than the allegation of contestant that ballots were rejected, and more
direct and positive than the allegation of contestant regarding Lanier and Merid-
ianville precinets.

COURTLAXD DOX X0. 2.

In addition to the foregoing, however, we think it plain that under the law and
the repeated decisions of the majority of this committee, Courtland box No. 2
must llnc rejected from the count. This precinet was returned for contestant 419,
and for conteatee 111.  The law of Alabama requires that upon the closing of the
polls the inspectors shall proceed immediately to countthe ballots. Now, in the
«case of this precinet, upon the closing of the polls the inspectors procesded with
the count, and continued until about two o'clock the following morning. Then
the suggestion was made by some one that a mistake had been made, and there-
npon the ballots were all replaced in the box, and a Mr. Harris, one of the inspect-
ors, who is described by one witness as an Independent voter, and whose politics
are of doubtful complexion, at least, took that box, with the ballots in it, carried
it away with him, and kept it until the next morning, There is absolutely no tes-
timony proving or tending to prove that the ballots in that box remained the same
during this interval.

TIHE CODE OF ALADAMA.

Section 285 says :

** It is the duty of all inspectors of elections in the election precincts, immedi-
ately on the closing of the polls, to count out the votes so polled.”

The positive proof shows that at Courtland box No. 2 all the inspectors were
{Greenbackers or Independents, and the record shows that Mr. Lowe, in announge-

ing himself as a candidate, ealled upon Greenbackers, rats, and Independ
«ents, and upon these alone, for support.

There is no positive proof that Mr, Harris was a Democrat, although Mr. Lowe's
lawyers make a great effort to establish that fact, but it is positively proved that
he had been an Independent voter, and had on four occasions arrayed himsel
.against the Democratic Rnrty.

t shows that Joseph Wheeler received as mani
the inspectors violated the law, and that Wheeler
from and Lowe ballots substitnted therefor.

The uncontroverted Emur shows that there were but little over 500 ballots cast
.at that box, and that the inspectors pretended to be occupied connting these bal-

lots from five o'clock in the evening until two o'clock the next morning. -

That even after these nine hours' work the inspectors had not completed the
-count of the votes,

That they l.henipnt the ballots in a rough box, and that one of the inspectors took
the ballots away from the veting place, kepf them all night, and the next day the
Jrallots were illegally counted and a retnrn made, falsely stating that Wheeler had
received 111 votes, and that Lowe had received 419 votes.

And the evidence further shows that in truth and in fact Wheeler received at
Ln‘:;ut 2{00 votes at that box, and the proof tends to show that he received at least
250 votes.

We ﬁiru below some of the evidence mg{lrding this box.

Mrﬁieynoids, a witness examined for William M. Lowe, testified as follows,
page 443
: lggﬂuﬂ United States supervisor of Courtland box No. 2 at election November

And on page 444} gavoe the following evidence :

*Question. Was tho vote connted out according to law at your box1

** Answer. Isuppose it was,

"g. Did yon see the vote connted ont §

A, Isaw it; I wasin there nearly all the time, and watched that.

‘(). Btate how it was counted.

“* A, It was connted out like the votes are generally counted.

''(). Isitnot true that when the votes were t{)mtw nearly connted ont that the
:dns‘ructom stopped counting the votes, ponred all the tickets back in a rude box,
-and then dispersed, and did not return until the next dnly!

A, Well, they did not get through connting out until next day.

Ji 2 Cannot yon answer the question, Mr. Reynolds?

** A, I know they did mot get throngh counting, and we had to go back next

mumingvto finish counting.

Q. Where were the ballots left during the night?

‘*A. Well, I think Mr. Harris taken them down to the hotel with him. Xewas
«one of the officers,

*@Q. In what did he take them1?

'* A, He took them in the box—the box that they wers put in.

*Q. What kind of a box? .

'"A, A ballot-box.

Q. Was not it & common candle-box ?

A, Well, Ididn't examine particularly about that; it was just a ballot-box,
.such as we fenamlly had.

*Q. Did it have any lock to it?

‘A, Well, I don't know; I did not examine it sufficiently to tell about that,
“whether it had a lock on it ornot; but it ought to have had if it did not.

th“ ?.h}\?;mn they returned the next morning did they not pour all the votes out on
sthe table
. MA. Well, they selected them out and put them at different places in different
spiles by themselves so they conld get along and eount them faster,

Q. ‘Were not all the ballots lying on the table at the same time? "

AL All of them?

Q. Yes, sir,

‘A, T don’t think they were all out at one time.

‘). Were not most of the ballots lying on the table at the same time !

** A, 1 think the majority of them were.

). How many ballots were there?

“A, Inall?

4. Yes, sir.

“A. T will have to make a calculation here. How many were there cast!

Q. Yes, gir; at that box{

“ A. Well, here it ia, you can make the calenlation.

Q. Well, to give it ronghly?

LA, Mr. Lowe got four hundred and forty-one, (441;) twenty-two (22) off left four
hundred and nineteen, (419.) Twenty-two Greenback votes. Wheeler, one hun-

?rﬁ{i and eleven. My recollection is that was the majority of the votes out on the
able.

*0Q. Is it not true that when the majority of the votes were lying on the table
that thoy were sorted ont in piles

“A. Well, they sorted them so they could get along in counting. They sorted
:th{:m oul; that is the Democratic votes were sorted out, and the others by them-

-selves.

votes as Mr. Lowe, but that
allots were abstracted there-

“ Q. Ts it not true that they had pretty nearly counted out the vote the night
before, before they stopped §

"*A. No, gir; they lacked right smart of it.

! (% How many hundred had they counted out, do you think !

“A. Well, I don't know ; did not take any notice of that.

“(). Did they commence in the morning where they left off, or did they com-
mence at the beginning ?

“A. They connted the whole thing over, my recollection is about it.

‘). Were not people who were not election officers permitted to come into the
room in the morning

A, Well, I was not there all the time, but I was there nearly all the time.
There might one or two have come in.

"(f. Were not people permitted to come into the reom during the night, after
you left there

AL After we left there?

(), Yes, sir.

“A. Idon't know. I wasnotthere; Ileft when the box left.

Q. Could not the room be easily entered ?

“A. Well, Isuppose it could; thatroom?! Yes, sir. Don’tthink it had any lock
toit. I suppose any one could get in there that wanted to. Dut then that was
after we left, yon know. Xdon't know whetherany one went inornot. The votes
were taken down to the hotel.

Q. Was it not generally understood at that box that Joseph Wheeler was get-
ting a large vote that day during the election

““A. Well, I was not ont much among the people; I was watching over the'box,
and did not go ont but very little.

“ Q. Did not the election officers report that that was sol
th“A. The general opinion was that he was getting over the Democratic vote

ero. e

*(). Finally, on November 3, when the vote was counted out, was it not shown
that Joseph Wheeler had but 111 votes?

:: forirmm?t ohjects to this question because he has answered it three times.)

. Yes, sir."

Walter W, Simmons, a supporter of and a witness summoned by William M.
Lowe, testifies on Japuary 4, 1881, page 452:

*Question. Did you have anything to do with holding of the Congressional
election on November last?

" Answer. Yes, sir; I was supervisor at box number 2, Courtland preciuct.

L g You made out that report two days after the election, did you not i _
ﬂ:“ ﬁ‘.lI made it out the next morning after the polls were closed and put it in

o oflice,

HQ. Did you not state, Mr. Simmons, two or three times during the day, that
Joseph Wheelor was getting a large vote at your box 1

‘A, Yes, gir; I thought you were getting a larger vote than you really did

got.
:: 2 %m‘l. state that the objection made to the tioket was that it had numerals?
. Yes, sir, -
#0Q. Werenot those numerals something besides the names of the persons tobe
voted for and the oflicea to which they were to be chosen { - ;
‘! (Contestant objecta to this question, becanseit calls for the opinion of the wit-

ness.)

‘“A. Isuppose it is something besides the of the electors, .

‘. Is it not troe, Mr. Simmons, that the inspectors commenced counting the
v?tg,tl;nd thatthey then poured all the votes back in the box and dispersed for the
n

f . Well, they connted nntil about twoo'clock in the morning, I believe, and some
of them discovered that they had made a mistake, and they just concluded they
would bundle up, and commence and reconnt the whole box the next morning; Mr.
Harris took the box, and went to the hotel that night and locked it up in the room
with him, and met the next morning and finished counting,

i g Didn't some of the inspectors or clerks get sick?

““ A. Ono of the clerks got sick—Mr. Branch.

: ﬁ '\Ythn if.lm};r met the next morning were you present to see them count ?

A. Yes, sir, v

It.- (!',J Is it not true that they poured all the ballots on the table and sorted them
oul

‘A, I think they did ; some one suggested that they conld get through quicker
by counting them that way; they poured them on the table and sorted the ticketa
to get the ltepublican tickets to themselves and the Greenback tickets to them-
selves and the Hancock Democratic tickets to themselves. =

Q. Is it not true that this room where you held the election was an open room
that wln conld enter at pleasure |

“AL Well, T mpi:oue they conld if they had tried ; it was agmttf’ shabby old con-
cern ; doors were kept closed, I believe, all the time until they closed up.

s f% You have been actively engaged in politics, have you not, in this last can-
vass

“* A, Yes, sir; T have taken a great intercst in politics this last year.
:" g ‘i:ou wlnm a strong supporter of Colonel Lowe, were you not?
. Yes, sir.

Q). Mr. Simmons, did or not the friends of General Wheeler make the same
kind of efforts, so far as you know, to secure the colored vote that friends of Col-
onel Lowe did ¥

“ A, I suppose they did.

“Q. Noman's vote was refused becanse he was a colored man ?

“ A. Not that I know of.

Q. You stated, I believe, Mr. Simmons, that the snspectors counted the vote
until two o'clock at night1

“ AL I think it was about two.

“Q.f.&ml then adjonrned until the next morning; then they had another
connt

‘A, Yes, sir.

Q. Were the votes that you say that were thrown out the same the night
before that they were the next morning ?

" A. Yes, sir. ;

Q. The box yon stated was taken away by a Mr, Harris and left in his custody
bet:;emi the count at night and the count thé next morning !

“A. Yes, nir.

“Q. What were Mr. Harris's politica?

** A. Well, sir, he is a Democrat, T believe ; always has been.

“(Q). Was he a friend and supporter of General Wheeler

“ A, Yes, gir; I believehe was.

* Q. (By General Wheeler.) Don't yon know he voted for Billy McDonald and
for Houston 1 .

AL My t;_pininn is that he voted for Mc¢Donald, but I don't know. My opinion
is he voted for Houston for tax collector, too.

35 ? Tioth of those men were opponents to the Democratic party, were they
not

“A. Yes, sir. .

u Q.l Is‘not. it your opinion that Mr. Harris voted for Mr. Houston three years
ago, also

g"A. Yes, sir; it is. ~
SFVL WL SIMMONS,”
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I, annag page 1128, testifies as follows:

 Question. Please state your name, age, where you live, and how long you have
resided there.

“Answer, J. J. Beemer is my nameé; I am in my forty-first year; I live at
Courtland all my life, except six years in Huntsville, when I was a boy, and the
time I was absent in the war. *

(). Please state who were appointed inspectors of the election held at box No.
2, in Courtland, on November 2, 1880, for member of Congress and Presidential
electors, and state their politica.

“A. James Montgomery, an avowed Greenbacker; J.J. B
ent voter; and John H. E'u'ria. also an Independent voter.

“(). Please state if you are well acquainted with the voters of Courtland pre-
cinet, and their political sentiments.

“A. I think I am well acquainted with the voters of the Courtland precinct and
their political sentiments.

“ Q. For whom was James Montgomery and AL M. Butcher for Congress 1

, an Ind d-

“A. Iknow thatJames Montgomery was for Lowe, and my belief is that Butcher |

was also for Lowe.
- - - - - - -
Q. Ia it true or not that when you first counted out the ballots after the polls
were closed a mistake was made in the count, and that you then adjourned over
until next day, and that Mr. Harris took charge of the box until you met next

mo! 1

“A. Itis true.”

In answer to another question, Mr. Beemer testified, page 1129:

" General Wheeler got between 75 and 100 white votes at that box, and the col-
ored men who voted for him were known to be for him."

T. II. Jones, page 1087, testified :

** The politics of the inspectors at Courtland box No. 2, was as follows: Onea
Greenbacker, and the other two had been accustomed to vote split tickets.”

The evidence shows that there were no ropes put up as mqkuired by law, and
that the persons who were distributing Garfield and Wheeler tickets were, in most
cases, close to the window and saw the men hand in their votes, and the proof is
positive and uncontradicted that Garfield and Wheeler ballots were voted which
were not counted.

Green Jones, pages 1085 and 1006, testifies that he was at Counrtland box No. 2,
all day November 2, 1880, working in the interest of Joseph Wheeler for Congress,
and that he got twenty-five colored men to vote for General Wheeler on the Gar-

field and Arthur ticket. Ie testifies that he issued these twenty-five tickets, and
gaw them put the tickets in the hands of the inspectors; that a great many col-
ored men voted that kind of ticket at that box that day ; that there were a num-
ber of persons, both white and colored, working with the colored people to get
them to vote the Garfield and Wheeler ticket that day.

T. N. Kirk swore that the colored men thought they had as good a right to vote
{35_ Whge.ligs af for Lowe, as long as both were on the Garfield ticket. (See pages

7 an ¥

Kirk also swore that he voted for Wheeler, and got ten other colored men to vote
for him also at Courtland box No. 2.

Joe Owens, page 1060, testifies as follows:

*I gave out seventeen tickets with the name of Joseph Wheeler on them, who
promised to vote the ticket, and I think they all voted those tickets; but I know
seven of them voted the Wheeler ticket for Con at Courtland box No. 2,
because I saw them vote the tickets which I gave them."

He testifies that all these men weze colored men.

Robert Beard, page 1072, testified that ho three colored men to vote for
Wheeler at boxes 1 and 2 at Courtland, and that he voted for Wheeler himself;
that a great number of colored men voted the Wheeler ticket; and that a number
of ons, both white and colored, were working to get them to vote for the Gar-
field and eeler ticket, and that the impression was that most of the colored men
were \-otinﬁthat ticket.
+ Henry Clay Jones, page 1074, testifies that he ({zot 'L‘h.irtNy-six colored men to vote
the Garfield and eeler ticket at Courtland box . 2, November 2, 1880,
also that :rgeat. number of colored men voted that ticket that day; that this
Wis 4 gen impression, and that he knew it to be true use he saw them
vote it.

" James Brown, page 1077, testifies that he voted a Garfield and Wheeler ticket,
aﬂ rse?it another colored man to vote the same kind of ticket, gnd that he was a
ored man.
uintus Jones, page 1080, testified that he got seven colored men to vote the

For Electors for Pregident
and Vice-Presiden
the United States:

GEORGE TURNER.
WILLARD WARNER.
LUTHER R. MARTIN.
CHARLES W. BUCKLEY.
JOHN J. MARTIN,
BENTAMIN S, TURNER.
DANIEL B. BOOTH.
WINFIELD 8. BIRD.
NICHOLAS S. M'AFEE.

JAMES S. CLARKE.

For Representative in
Congress from the Eighth
Congressional District :

JOSEPII WHEELER.

Q. What were these tickets understood to be by the colored men?

‘* A, They were understood to be tickets with Garfield and Arthur electors, with
the name of Joseph Wheeler on it for Congress; they all understood that in votin
the ticket they were voting for Garfield and Arthur for President and Vlce.]?mﬁ
dent, and for Wheeler for Congress.

*Q. Was it or not at box No. 2 that these tickets were voted !

'* A. The t bulk of them voted at box No. 2, but some few of them voted at
box No. 1. 1 voted at box No. 1 late in the evening, when the voting was pretty
much all over. I voted a Hancock ticket, with Wheeler on it for Congress.

L g State the names of all the inspectors at box No. 2.
" A. James Montgomery, John II. Harris, and J. J. Deemer.
:‘ R— State the politics.

Montgomery is o Greenbacker, and the others have been accustomed to
vote split tickets.
‘(). State the of the insp 8 at box No, 1 and their politics.
“A. When they 1 i tors were S 1 Ashton, a Republican ;

A. J. Morris, a R&Puh]lcnn; and James Galey, a Greenbacker; but they chan ed
and put in T. A, Tatham, a Democrat, in place of A. J, Morris, Republican, who,
however, remained and acted as clerk.

“Q. Was there a Republican supervisor at box No. 11

A. Yes.
(). Was there a Democratic supervisor at box No. 11

. No.
' Q. Pleaso state what the general impression was when it was announced on
November 3, the day after the election, that Joseph Wheeler had but one hundred
and eleven votes counted for him at box No. 2.
" A. It was a matter of great surprise, as from the way the votes went in it was
ht};ught ‘Wheeler votes would be two or three times as large as was counted for

Q. Please state the politics of the party opposed to the Democratic party for
the last nine years.

‘A, In 1871 and 1872 the candidates for the Legislature and county officers
called th lves Independents, and it was the same up to about 1877 ; then they

Gﬂ'ﬂeld and Wheeler ticket.
i Isaac Jones, page 1088 tified that he got ten colored men, including himself,

tes
to vote the Garfield and Wheeler ticket a§ Courtland box No. 2 on November 2,

1880.

' Shadrach Kirk, page 1000, testified that he got four colored men, including him-
self, to vote the Gartleld and Wheeler ticket on November 2, 1880, and that most
of the colored men were voting that ticket that day.

Patrick Jones, page 1092, testified that he was certain he seven colored
men, indudin%slaimaelf. to vote the Garfield and Wheeler ticket at Courtland on
November 2, 1880,

+ Frank Clay, page 1095, testified that he got nine colored men, including himself,
to vote the Garfield and Wheeler ticket at Courtland box No. 2.

& w&Swom a polored man, page 1008, testificd that he voted the Garfield
an er ticket.

¢ Den Jones, page 1108, testified that he got thirteen colored men to vote the Gar-
fleld and Wheeler ticket at Courtland box No. 2, on November 2, 1880,

+ Corodell Swoope, (colored,) page 1111, testified that he voted the Garfield and
Wheeler ticket at Courtland on November 2, 1880,

The evidence of T. H. Jones, pages 1086 and 1087 of the record, is as follows:

# Question. Where were you on election day, November 2, 18507

“ Angwer, At the Conrtland box.

“@Q. In whose interest did you work that day ?

'W:;SA' I was working with the colored men to induce them to vote for Joseph
eeler.

Q. Please state how many tickets you gave out to colored men who promised
to vote for Joseph Wheeler.

“ A. I did not count them ; I suppose fifty or sixt{l.

"({. Are you satisfied that these fifty or sixty tickets were voted by colored
men

“A. T am satisfled these tickets were voted as well as a man could be satisfled
with anything which happens in ordinary affuirs of life. I was near the polls and
gave out the tickets to colored men who promised to vote them, and saw many of
them vote them at the polls; there were no ropes stretched, so we were enabled
to go up close to the window where they put in the votes; those that I had
doubts about I noticed that they voted the ticket I gave them; those that I
had perfect confidence would vote the ticket I gave them I did not take pains to
observe.

-4, Have you a ticket similar to those s‘ou gave the colored men to votel
Lf 80, please mark your initinls upon 4t and make it an exhibit to your depo-

tion.
A, T have done go.

assumed the name of Greenbackers. There have been no candidates for oounti
officera for many years on square Republican Bprinoiplas except Peter Walker ani

John Bell, who ran for the ieg!slnturo in 1878. At President's election the
R.e!mblicnn electors have been voted for in this county.

Q. Please state what influences yon understand have been and are brought to
bear upon the colored people to induce them to vote for the Greenback a.udglnd.e-
pendent candidates.

“ A, The inflnence of t‘earg'gd intimidation, to a very E-eat extent, is brought to
bear; they aretanghtthat if they do not vote for these Greenback and Independ
ent candidates, pursuant to the tion of their leaders, that the least punish-
ment which would be inflicted npon them would be ostracization, and that they
would be denounced by their colored associates as traitors to their race; they also
have fear of bodily harm and harm to their property, unless they vote the ticket
dictated by theirleaders. In 1578 Peter Walker and John Bell tried to run for
the Legislatare on the Republican ticket, and Peter Walker particularly was so
threatened and intimidated and abused that he was afraid to openly distribute
his tickets. I was informed that be was so terror-stricken and alarmed that ho
was in great fear that his house would be burned and that he would be killed.
Samuel Iaynes, a very intelligent colored man, has just told me that the prevail-
ing influence brought to bear upon the colored man to make him vote for the
Greenback party, or some party opposed to the Democratic party, was the con-
viction and constant threats that they would be ostracized by their race unlesa
they did so. Ile also said that no matter how beloved and popular & candidate
mii:__:t ht be, all his prospects wounld be blasted if he was in support of the Democratic
party.

“Qi‘!Do colored men when they vote the Democratic ticket want it kept a
gecre

“A. Yes.

*Witness:
“Jos. ¥, HILL."

This eonclusively shows that thers was fraud at this box. It shows that
Joseph Wheeler got at least 100 to 150 Garfield and Arthur votes.

The proof also shows that Wheeler received at least 75 to 100 white Democratio
votes at that box.

There can be no question but that this box must be rejected.

The proof comes from the witnesses and friends of Colonel Lowe.

As some point was made m%:rdinc the politics of Mr. Harris, who constitdted
himself the custodian of this box, we have taken some trouble to review the sub-

“THOS. K. JONES.
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ject, and we present the following summary of the evidence which bears on this
subject :

Before proceeding to discuss this evidence we must remark that the proof shows
that this evidence was all written down by a atenoﬁmpher (who was employed by
)Ili.]%owe) and was afterward written out in long hand, when there was no notary

ublic present.
o Therefore, in justification to Mr. Reynolds and Mr, Iarris, we may conclude
that it was not written down as it was given,

In discussing the evidence we ﬂil‘lr'.:{l y discuss what Mr, Lowe's lawyers and
stenographer have placed in the record.

AMr, Lowe's witness, Mr. Reynolds, who the record shows to be very earnest for
Lowe, who swore e lived in Courtland, which is forty-tbree miles from Huntsville,
and who went there voluntarily, passing throngh parts of four counties, namely,
Lawrence, Morgan, Limestone, and Madison, to testify as a witness for Mr. Lowe,
when the law did not require him to leave his own county to “ﬁ“ evidence, who
puts in his evidence, page 4486, the disgraceful Stevenson eircular; who, when he
saw how important it was to Lowe to prove the integrity of the box, testified, page
444}, in answer to Wheeler's first question, that the vote at that box was counted
ont according to law, and to the second question that he saw the count, and tothe
third question that it was counted as votes are Eeucmlly connted,

Mr. Iteyuolds's own evidence shows that he knew that this statement was not
correct, It shows that he knew that the vote was connted the next day, in vio-
lation of law, and that the manner of wuntingtwaa in violation of law.

He knew there were what were called straight Republican tickets, straight Dem-
ocratic tickets, and Garfield and Wheeler tickets,

He knew that to sort them out, and count as he finally admits they did, would
De an injury to Wheeler.

He evades the fourth and fifth qnestions, and it was not till the sixth question
came that he admitted the box was carried off by Mr. Harris.

Then follows a series of answers which appeared to be efforts to preveut the
development of the fact that the box was without a lock.

At the bottom of page 445 he ss{s he thought Mr. Harris was a Democrat, but
the ¢ ittes must r ber that many witnesses who supported Colonel Lowe
testify that they thought both thef and Colonel Lowe were Democrats.

Richard 1I. Lowe swears, page 160, that he was a D at, and a supporter
and admirer of Colonel Lowe, and anxious to see him elected; and ﬁlrtheﬁmsaya
of Colonel Lowe, page 166, **I thinkheis a Jeffersonian Democrat," and on page
1642 he says Colonel Lowe claimed to be a Democrat of the old style—a Jefferson-
ian-Jacksdnian Democrat.

page 137§

1. II. Lowe also swears
“T have heard Colonel Lowe declare that any one who said that he was a Repub-
lican was a liar. ;
“Question. You have heard him frequently declare that, have you not?
“Answer. I have heard him declare that; how frequently I cannot remember."
And on pages 166 to 172 of his deposition appear the nanifestoes of Colonel Lowe,
whli,(l-.h col‘Elinh‘ show extreme opposition to the prineiples advocated by the Re-
yublican party.
. RH Llowo} also exhibits Colonel Lowe's manifesto of September 20, 1880, in
which he appeals for support to Greenbackers, Democrats, and Independents, and
does not even ask Republicans to vote for him.

He also says that Harris supported S8am Homston and W. B. McDonald and
Alex. Ieflin in opposition to the Democratic party, and it will be observed that
this same Heflin swears, an: 460, that he, too, was a Democrat, but admits that
at the last election (namely, November 2, 1880,) he voted the Greenback ticket; he
also aimits;élo;\;as elected sheriff on the Greenback ticket in Angust, 1880. (See
pages § .

Kow‘utﬂgia man Heflin, after giving testimony against Wheeler which shows fal-
sity on its face, tries to bolster it up IB* trying to create an inference that he was
a Democrat. e was Jjust as much a Democrat as men who supported him three
months before when he ran as a Greenbacker for sheriff. This shows the object
of Lowe's witnesses in calling the inspector a Democrat. They wished to create
%{lrhlm ression that the Counrtland box was not manipulated to the detriment of

eeler.

Had Mr. Harris been put on the stand we cannot say what his evidence would
have been. Mr. Reynolds says, ** He might say he voted for one man and then
not do it." Contestee could not have been expected to make Mr. Harris a wit-

ness. .

The fact that the box was Tarried off in violation ¢f law impeached it, and it
was Mr. Lowe's duty to have shown that its integrity was maintained. Mr.
Lowe's lawyers were fully informed in the commencement of the taking of testi-
mony in chief that the box was carried off and kept all night unlocked. If it had
been possible for Mr. Lowe to have procured evidence to sustain the integrity of
the box it seems to us he wounld certainly have done so.

We respectfully submit that the evidence conclnsively proves that Courtland
box No. 2 was managed entirely by men who were at least not the friends and sup-
porters of Wheeler,

Some may have been Hancock men, but certainly the evidence does not show they
were Wheeler men.

When the ballots were partly connted out one of these men claimed they had
made a mistake, and to correct this t]m{ nt all the ballots in a rongh box, and Mr.
Harris carried the box to his room, kept itall night, returned with it the next morn-
ing, when, it appears from the evidence, the ballots were easily though illegally
counted in a very short period, when a report was made showing 419 votes for Lowe
and 111 votes for Wheeler,

Mr. Lowe's friends admit that these inspectors worked from five o'clock, the
time the polls closed, until two o'clock next morning, and during those nine hours.
they claim they had counted less than 600 ballots.

These men wish the committee to believe that they acted with pm{;er rad:idity,
and yet failed to count out 60 ballots an hour, when it is evident that all these
ballots could have been easily counted out in two or, at most, three hours,

Above and beyond this, Mr. Lowe's witness, Mr. Simmons, page 453, swears that
after counting nine hours they discovered they had made a mistake, and Mr. Lowe's
other witness, Mr. Reynolds, swears, page 444, that after the nine hours they yet
lacked right smart of completing the count.

1s it not clear that there was wrong connected with this box i

These ballots could have been easily connted out in two or three hours, and bﬁ
seven or eight o'clock a correct report could have been completed, and yet we fin
these men at two o'clock in the morning had done nothing but count a part of the
ballots, and the only result of these nine hours' work was the discovery that they
had made a mistake.

William C. Summers, a sﬁ:‘pormr of Lowe, a witness for Lowe, and an inspect
of election, testifies, page 13553, that he is a Jackson Democrat, and Colonel Lowe
claimed to be a Democrat, and that he had read some speeches of Colonel Lowe,
in which he claimed to be a Demoerat, and heard his supporters talk so; and on
page 13404 O. H. P. Williams, a witness for Colonel Lowe, testified twice that Lowe

in his speech abused the Republican party.
AMr. Milton also swears, page 320, he was a Democrat, and yet he was a worker
for and voted for Colonel Lowe. 1le also swears that eputy Marshal Stockton

was a Democrat, but he also voted for Lowe, and he and two other Lowe men were
appointed as United States marshals to control the election at Hunt's Store.
sven Ifertzler tried to pass himself off as a supporter of Wheeler in the hope it
would help out his false testimony about Lanier's, and help to throw out that box.
He swears, pago 1844, in answer to the inquiry if he did not vote for Lowe: '‘ No;
I always vote the Democratic ticket.” He afterward was compelled to admit that
he voted for Lowe, but said he always considered Lowe as a Democrat.
This character of evidence, which runs through the record, shows that Lowe's
lawyers tried to make it appear that all the election officers who called themselves
Democrats were supporters of Wheeler, when the fact was frequently the con-

trary.

Srnfch evidence as this shows what was mca.uthbg their Democracy,

“:_I‘i;l:;;iﬁ is not a particle of positive proof that Mr. Harris supported or voted for

) er,

It must be borne in mind that this evidence of Mr. Reynolds was written down
in short-hand by Mr, Buell, the friend of Colonel Lowe; yet even with this, Mr.
&_\,‘noma m{ﬁl’oms us of his opinion of the character of the man who became the

X cust n.

He says of him, bottom of page 445: * He might say he voted for one man, and
then not do it.”

Alr. Reynolds also says, page -Hﬁt: ;

“The general opinion was that he (Wheeler) was getting over the Democratic

vote there."”

The guestion, and what p rts to be an answer to the question, found on bot-
tom of page 447, is easily explained. Every lawyer who has examined witnesses
knows that frequently when asked a question eg repeat the question in an in-
terrogative manner to be certain they underatood the question correctly.

This is particularly the case with reluctant witnesses who are trying to make
the best show possible for the party in whose interest they are being examined.
This was_eminently the case here. Mr. Reynolds repea the question verba-
tim, and Mr. Lowe's friend, the stenographer, writes down Mr. Reynolds's ques-

tion, omitting the interrogation mark, and thus makes it appear that it was his

ANSWET.

This could not be corrected, because no one but the stenographer could read
the short-hand notes; and therefore no one but the stenographer could know with
any certainty what was meant by his short-hand marks.

S‘ir. Simmons, a Republican and a Lowe man, aud supervisor, and witness for
Colonel Lowe, was more willing to admitthat the box was carried off by oue of the
inspectors, lll?(k also m{’xhpagu 453}, that the next day they sorted ont the tickets
into three piles: Republican tickets to themselves, Greenback tickets to them-
gelves, and Hancock tickets to themselves.

This certainly impaired Wheeler's chances to get the Garfield tickets with his
name on them counted for him.

When Wheeler heard this he felt it so keenly that he sent in his sworn protest
against the counting of said bo:,hwhleh is found on bottom of page 1062.

Had the contestee known ef the other irregularity would he not have included
that in his protest1

Simmons mentions, pﬂﬂﬁa 4553, three different elections where he states it as his
opinion that Harris vot ainst the Democratic party. .

OUn page 453} he stated that he said two or three times during the day that
Wheeler was getting a larger vote than he did get, and that he thonght so too.

Now, Mr, Ieemer swears poslu\'el)‘é‘?a @ 1128, that Iarris was an Independent
voter; and Mr, Jones swears, page 1087, that Mr. Harris was accustomed to vote
aplit tickets. Also T. A, Tat ‘ewears, page 1106, that John 1L Harris, who
acted as inspector at Courtland box No. 2, clg.i.med to be an Independent voter.

The ittee cannot see how it was possible these friends of Colonel Lowe
discovered a mistake, when Mr. Reynolds says they lacked right smart of count-
ing all the ballots.

oes it not show that all this dallying of nine hours gave an opportunity to cor-
ruptly tamper with the ballots?

oes it notshow that the mistake discovered was that Wheeler had more ballots
than some one wished him to have, and some one therefore found it necessary to
secretly fix up the box to meet the requirements of Mr. Lowe's managers?

They did not have Wade Blankenship or William Wallace there to examine the
wrists and sleeves of free Americans and compel them to vote for Mr. Lowe, and
the evidence is conclusive that at least a hundred Democrats and at least a hun-
dred Republicans voted for Wheeler. .

The eeler ballots were in the Lox and the difficulty of changing them with
five or six people present was staring them in the face.

‘We respec y submit that there has never been stronger evidence before Con-
gress assailing the integrity of a box than we have here presented.

If Mr. Reynolds had been a friend of Wheeler, would he have gone voluntarfily
43 miles to testify for Mr. Lowe? Would he Lave resisted each effort to develop:
these facts, as his evidence shows he did] (See page 444.) Iis anxiety was so.
great that he swore, page 447§, that the votes were counted fairly. Ile sayss

“1 watched over it myself.

“T saw it was done well.

“T was in the house."

And then he afterwardsadmits this was not true, and he swears, top of page-

448:

“T was not absent but a few minutes during the counting in the daytime in the-
last count."

And top of page 445 he says:

“Well, I was uot there all the time, but I was there nearly all the time."

We could Eo on with this discussion, but the Houvee will certainly admit that it
requires nothing further to show that this box must be rejected.

he evidence that the ballots were tampered with at this pell is very much
stronger than at **Arredonda ﬁou," (case of Bisbee ve. Finley,) and we might add
that it is stronger than any other case before this committee.

The violation of law by the inspectors is proven by Mr. Lowe's witnesses, and
most of the evidence is given by Republicans,

It énrm'tva positively that theére was palpable violation of the Iawhand flagrant
fraud at this box.

This fraud was distinctly charged in the answer to the notice of contest, and it
was proved by the evid of ous wit , and net one word of the evi-
dence is in any way controverted.

was not called as a witness. Where he took the box; how he k
whether any person had access to it other than himself ; whether he him
amined it, or did anything with it or with the ballotsin it during these hours that
it was away from its proper custody and not subject to proper supervision—as to
all these tlings the evidence is a total blank, except as above allnded tb and here-
after stated. The next morning Mr, Harris bronght back what purported to be
the box he took away with him, and the contents of that bex, whatever they were,
were counted, but we contend that the proof shows that the ballots did not remain
the same, because the testimony proves that at that poll the contestes received at
least 200 votes, whereas there was only returned for him 111, thus showing that

tit;
ox-

the count as made did not correspond with theballots as cast.  We submit, there-
fore, that this box must be rejected, and this will deduct from the contesfant 419
and from the contestee 111. Now, the box being rejected, as it certainly must
be, then, according to all the rulings of the majority of the committee in other

cases, and according to the plain law on this subject, the parties are remitted to-

the proof of the ballots actually cast for them mpectirclﬁé a:g Eh‘lfebinz dl‘:&'ﬂ
T 800 L]

that the contestee received 200 votes at that poll, this nom
his a gate vote.

Betore concluding we feel it our duty to allude to the charagterof evidence which
Mr. Lowe has presented to the Committee on Elections.

Evidence by deposition is in derogation of common law. It isonly by virtue of
statute that such evidence can be used ih any judicial tribunals.
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The supreme court of Pennsylvania, using the language which we find in every
elemen work on evidence, said :

“The taking of testimony by deposition is at best but a very imperfect way of
n{)nrm;,:, at the truth; every precantion should therefore be taken to guard against
abnses.

We approve of this expression, and think that evidence taken with disregard of
the statutory requirement shonld not be received.

We have alluded to this subject in referring to the depositions taken at Lanier's,
but we think it requires a more special attention.

The following are the provisions of the Revised Statutes of the United States
material to the point now under consideration :

* 8EC. 122, The officera shall caunse the testimony of the witnesses, together with
the questions proposed by the parties or their agents, to be reduced to writing in
his presence and in the presence of the parties or their agents, if attending, and
to be duly attested by the witnesses respectively.

* 8ec. 127. All officers taking testimony to be used in a contested-clection case,
whether by deposition or otherwise, shall when the taking of the same is com-

the defendant, and then sent to Clearfleld County and sworn to there. Now, al-
t-hou;:h the ch ter of the 1 in the present instance puts him above all
suspicion of unfairdealing, yet it would be nﬁmﬁce of most dangerous tendency
if depositions so taken were to be admitted as evidence, The counsel of the
party pmdncln%ﬂ:e witness is the last person who should be permitted to draw
the deposition, because he will naturally be disposed to favor his client, and it is
easy for an artful man to make nse of such expressions as may give a turn
tothe testimony very different from what the witness intended.
I know that depositions are somelimes taken in this manner by consent of
artiea; and when the connsel on both sides are present the danger is not so great;
put in the present case there was no consent, nor was the connsel of the plaintiffs
present. The rnle of court is that the deposition shall be taken before a justice;
it ought, therefore, to be rednced to writing from the mouth of the witness in the
wresence of the justice, though it need not be drawn by him; and in case of dif-
‘erence of opinion in taklng down the words of the witness, the Jjustice should de-
cide. TIn chancery, if the counsel of one of the parties draws the deposition befora
tlula‘witneas oes before the commissioners, it will not be '{mmﬂtte{l to be read in

}:lcted and without unnecessary delay certify and carefully seal and i dintely
orwari the same by mail addressed to the Clerk of the House of Representatives
of the United States, Washington, Distriet of Columbia."

'I.'rl';e corresponding provisions of the judiciary act of 1780 are in the following
worda :

** And every person deposing as aforesaid shall be carefully examined and can-
tioned and sworn or aflirmed to testify the whole truth, and shall sabgeribe the
t:estimon‘i‘ by him or her given after the same shall be reduced to writing, which
shall be done only h{ the magistrate taking the deposition or by the deponent in
his presence. And the depositions so taken shall be retained by such magistrate
antil be deliver the same with his own hand into the court for which the
taken, or shall, together with a certificate of the reasons as aforesaid of their be-
i::l? taken, and of the notice, if any, given to the adverse party, be by him, the
sald magistrate, sealed up and directed to such court and remain under his seal
antil opened in court.”

The provision that the deposition must be reduced to writing in the presence of
the officer is common to the contested-clection law and the judiciary act of 1789,

It is obvious, therefore, that decisions of the Federal courts on the provision of
the judiciary act for the writing out of the deposition will be anthorities in cases
svhich may come before this committee under the corresponding provision of the
statute relating to contested elections.

In Bell vs. Morrison, 1 Peters, 351, Judge Story, delivering the opinion of the

court— 2

‘ Held, that nnder section 30 of the Judlcif:iy act a deposition is not admissible
if it is not shown that the deposition was uced to writing in presence of the
magistrate.”

In Edmonson vs. Barrett, 2 Cranch C. C., 228, the plaintifi’s attorney offered in
evidence on the trial the deposition of John Marshall, of Charleston, South Car-
olina, taken before the Hon. John Drayton, district riiiudg“ of the United States.
The certificate of the judge was in the following words :

“DISTRICT OF SOUTH CAROLINA, #5:

**On this 28th day of May, 1818, personally appeareth the under-named deponent,
John Marshall, of Charleston, merchant, before me the subseriber, John Drayton,
distriet judge of the district aforesaid, and being by me carefully examined, can-
tioned, and sworn in due form of law to teatify the whole truth and nothing but
the truth, relating to a certain civil canse, &c., &eo., he maketh oath to the deposi-
tiof above written, and subscribes the same in my presence, the said deposition
being first reduced to writing by the deponent.”

The attorney for the defendant objected to the deposition on the ground that
the jndge had not certified that it was reduced to ::Etlng in presence, as re-
quired by section 30 of the judiciary act of 1879,

The attorney for the plaintiff contended that it was fo be presumed to have
been so written because the law required it.

But the court unanimously sustained the objection and :‘%\ecterl the deposition.

In the case of Pettibone rs. Derringer, 4 Wash., 215, tried in the circuit court
of the United States for the third circuit at Philadelphia, in 1818, before Justice
Washington, of the SBupreme Court of the United States, and District Judge
Peters, objection was made on the trial to the introduction of a deposition on the
ground that the officer who took that deposition had not certified that it was Te-
(tlii‘l)[‘.{}d tg l:nl'idting by the witness in his presence. The court sustained the objec.

n and held—

* That a deposition taken under the thirtieth section of the judiciary act eannot
b nsed unless the judge certifies that it was reduced to writing either by himself
or by the witness in hia presence."

In the ecase of Rayner vs, Haynes, Hempst., 680, decided by the United States
oirenit court for the ninth circuit, in 1854, depositions offered by the attorneys for
the defendant were objected to on the ground that the magistrate failed to state
that the depositions were reduced to writing in his presence, and the objection
was sustained by the court.

In the case of Cook vs. Burnley, 11 Wall,, 657, when the defendant’s case was
reached in the course of the trial, the defendants offered to read a deposition taken

under section 30 of the jud.iclar{oacl;. There was no certificate by the strate
that he reduced the testimony to writing himself, or that it was done by the wit-
ness in his pr The ition was excluded by the district court. The

Supreme Court of the United States said :
“*There is no certificate by the magistrate that he reduced the testimony to writ-
ing bimself, or that it was not done in his , which omission is fatal to the
deposition.™
Baylis ve. Cochrane, 2 Johnuson, (New York,) 4168, Chief-Justice Kent, deliv-

ering the opinion of the court, said:

“The manner of executing the commission ought not to be left to inference, but
should be plainly and explicitly stated. It would be an inconvenient precedent
and might lead to great abuse to establish the validity of such a loose and
informal system; matters which are essential to the due execution of the com-
mission gught to be made to npgmr under the signature of the commissioners.
Among!theso essential matters is the examination of the witness on oath by the
commissioners, and the reducing of his examination to writing 'hiynt]mm, or at
their instance and under their care. We are nccc:uli.ngly of the opinion that the

judgment of the court below ought to be aflirmed.'
e particular facts in this New York case differ from the faots of the

hile th

case now on trial, it is quite nnnecessary to suggest the forcible application of the
doctrine of that case toqt.hia‘ i

The case of Summers ve. McKim (12 B. & R., 404) is a very strong authority on
the point now under consideration. Thers was at the time no law in Pennsylva-
nia requiring the r.la?ns.ltmn to be reduced to writing in the presence of the oflicer.
There was no rule of court to that effect. The only regulation on the subject was
a rule of court requiring the deposition to be taken before a justice. But Chief
Justice Tilghman, delivering the opinion of the court, said:

*The third bill of exception contains two distinct points. The first
the admissibility of the de tion of George Leech; several exceptions were
made to t{:iﬂ ?vulen:c but there \si‘:n one t‘{hic}! wns d]zcalage i:- and, as l:..t in\;olwim
a principle of grea: portance ractice, I am g at an opportunity is
offered to the court of settling it. ‘Fhi.s deposition was taken nusur a Tule of
court before a justice of the peace of Cleartield County, but it was drawn up in
the city of Lancaster from the mouth of the witness by Mr. Hopkins, counsel for

int is on

ey (I How. Ch., 860.) This certainly ia a good rule; the taking of testi-
mony by deposition is, at best, but a very imperfect way of arriving at tho truth;
every precaution should, therefore, be taken to guard against abusea. It is very
elear to mo that the mode in which the deposition of George Leech was taken is
subject to great abuse, anid shonld be put down at once. Tam of opinion, there-
fore, that was very properly rojected.”

Seo also the following cases: United States ve, Smith, 4 Day, 121 ; Railroad Co.
vs, Drew, 3 Woods C. Ct., 692; Beale vs. Thompson, 8 Cranch, 70; Shankriker vs.
Reading, 4 McL., 240 ; United States vs. Price, 2 Wash, C. Ct., 3566; Hunt ¢s. Lar-
p‘iul.‘ muraow:s, 484; Williams v#. Chadbourne, 6 Cal., 559; Stone vs. Stillwell, 23
Ark., 444,

The proof in this cnse shows:

First. That 49 depositions found on pages 24 to 266, and 302 to 452 of the record
in this caze have no certificates at all, and the proof shows that they were not
written out in the pr of the issi before whom it is claimed they
were taken. -

Second. That exhibits were attached to some of these depositions which the
witnesses did not see.

Third. That exhibits were attached to depositions which werenot correct coples
of records which they purport to represent.

Fourth. That a transcript from the probate judge of Morgan Connty was
changed, and that matter was written upon said transcript after it reached the
hands of Mr. Lowe or his agents or attorneys, and the matter written thereon was
made the basis of an argument in contestant’s brief.

Fifth. That a false exhibit was filed with the record and printed in the record
following the deposition of Lowe Davis, which false exhibit was made the basis of
an ar, ent in contestant’s brief.

Sixth. Thatthe affidavits attached to the motion to suppress show that the cer-
tificate attached to the deposition of Mr. Lowe was not written ont and attached
to said deposition until several days after the date it purports to have been so writ-
ten out and attached. 5

Seventh. That the so-called deposition of William Wallace, James Jones, John
Kibble, Alexander Jamar, and 50 other witnesses were never legally signed.

Eighth, That the one hundred and ten so-called depositions found on pages 1264
to 1340 of the record are withoutany certificate whatever, and there is nothing in
the record to show that any of the witnesses were sworn, or that any of the evi-
dence was written down in the pr of an i -

Ninth. That the so-called depositions taken before E, P, Shackleford are not
certified under his seal as rc&[ni:ed by law.

Tenth. That one hundred and séventy-one so-called depositions which it is
claimed were taken before . W, Figg, esq., were not certified and sealed and for-
warded by mail addressed to the Clerk of the Hounse of Representatives,

The record shows that said so-called depositions reached the Clerk of the House
of Representatives through a corporation called an express company. It shows
they were in a box which was not sealed in any way whatever,

It also shows that many of said depositions remained out of the hands of the
commissioner before whom it is claimed they were taken from two to three months
before being so illegally transmitted to Congreas.

Eleventh. The record also shows that depositions which were taken hefore A.
W. Brooks, found on pages 831 to 838, were not taken at a time which the law al-
lowed said depositions to be taken, and it further shows that, contrary to law, they
were transmitted to the Clerk of the House of Representatives by a corporation
called an express company, and not by mail as required by law.

Twelfth. The record shows that fifty witnesses, examined before A, J. Dentley,
at Meridianville, were examined withont giving contestee notice, as required by

commi

W, .

That Mr. Lowe's attorneys gave contestee notice they wonld take said evidence
at or near Pleasant Hill, and upon said notice they proceeded to and did take said
evidence at Meridianville, six miles from Pleasant Hill,

That when the place of taking evidence was finally discovered by Mr. Wheeler's
attorney, the commissioner refused to allow him to cross-examine some thirty
witnesses who were examined after his arrival; and it forther shows that Lowe
Davis, the attorney for Mr, Lowe, wrote down the evidence, and in some cases
wrote it down to convey a different snd contrary meaning from that given by the
witnesses, and the record shows that this illegally taken ovidence was not certi-
ﬁc:di as required by law, and that it was not transmitted to Congress as required

aw.
r’I‘ho record also showa, after Mr. Wheeler had facilitated Mr. Lowe's attorneys
in taking evidence by acknowledging service to their notices to take testimony,
these same attorneys nsed most extraordinary and anwarranted means to embar-
rass and delay Mr. Wheeler in his efforts to take testimony, and that by such
means they in some instances stopped the contestee in his efforts to take testi-
mony.

Mr. Wheeler made and filed proper and seasonable motion to suppress these
depu;}tions. supporting by affidavits such allegations as were not apparent on the
record.

We think the forty-nine depositions which purport to have been taken at Hnnts-
ville before R. W. Figg, esq., and the one hundred and ten which purport to have
been taken before him at Lanier's, and the thirtl_,y which purport to have been taken
maifom A.J, Bentley, at Meridianville, should be suppressed and not considered in

8 case. ¥

CONCLUBION.

We now make the following summaries of the legal votes to which the contest-
ant and contestee are respectively entitled under the law and the evidence.

With regard to the illegal ballots connted for Mr. Lowe we find that 1,204 are
proven by the inspectors or officers of election atthe thirty-two precinets where
they were cast, which are fully cited in a table which is fonund on page 54 of this
report.

?l‘hm witnesses were under the laws of Alabama the custodians of these bal-
lots, and in most cases they corroborate their recollections by counting the bal-
lots in the pr of the issi and they then take one or more of the
ballots from the box and put them in evidence by attaching them to their depo-

sitions,
roof that in addition to the 1,204 illegal ballots there yere also

There is some
counted for Mr. Lowe as many as 1,734 illegal Weéaver and Lowe ballots, but as the
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proof regarding these latter ballots is not as satisfactory as that regarding the for-
mer, we lude to only consider the 1,204 proven by primary evidence.

KINLOCK BOX.

The proof on this box is go positive and nncontradicted that we do not think the
House will hesitate to dednct 16 votes from Mr. Lowe.

UNREGISTERED VOTERS.

An examination of the record shows that over 3,000 person’s names are found npon
the poll lists in twenty-nive different precinets, which names are not found in the
atration lists.
We also present a table, marked No. 2, by which we refer the ITonse to direct
anil specific proof showing that 1,027 unregistered voters voted for Mr. Lowe.

Mr. Lowe waa unable to and failed to prove that a single unregistered voter
voted for Mr. Wheeler,

Table No. 2 gives pages in the record where the evidence is found, and also the
name of at least oné witness whose testimony is relied upon.

It is also shown by table No. 1 that at the twenty-nine polling places mentioned
in said table 2,008 illegal unregistered persons voted.

Dut to do the contestant no injustice, we deduct 298 from the 2,698 nnregistered
woters, leaving 2,400 persons who voted at these twenty-nine precinets, and who
were not registered.

At these twenty-nine polls Lowe had returned for him 5,630, and Wheeler had
returned for him 2,625 votes.

Now, in the abrence of proof for whom these illegal votes were cast the law says
that one of three rules must be adopted:

1st. Either deduct all from him who had a majority at each poll.

2d. Or reject the poll.

4d. Or deduct the illegal votes pro rata.

The tirst rule would deduct 2,400 from the vote of Willlam M. Lowe.

The second rule would deduet 5,630 from the vote of William M. Lowe and 2,625
from the vote of Joseph Wheeler, leaving 3,005 as the balauce or total reduction
of the vote of William M. Lowe.

By the third or pro rata 1ule there would be deducted from the vote of William
M, Lowe 1,642, and from the vote of Joseph Wheeler 758, leaving the balance or
net amount to be dedncted from the vote of Williamn M. Lowe at #34, which is the
least posgible deduction which can be made from the vote of William M. Lowe
under either of these three rules.

To show that the pro rata rule does Mr. Lowe more than justice, we cite the
House to table No. 2, which shows that 1,027 unregistered persons voted for him;
gul %41 of the persons included in table 2 ave the same as those included in table
aN0. 1.

TFor instance, at Conrtland box No. 2 it is proved that 180 unregistered persons
voted for William M. Lowe, and on the pro rafa rule he is only charged with 111;
‘lh(:rt;.JIion{wulnm entitled to add 78 bad votes to the 034 (changed to 884) bad votes
in talile No. 1.

_By adopting the same plan with regard to other boxes, we make out table

No. 3.
Table No. 3.

Number of unregistered persons which are included in table No. 2, and who are
proven to have voted for William M. Lowe, and who are not included in the 094
{changed to 884) persons referred to in table No. 1:

Precinct:

L Lo e e e S e e Tt d = T e EY L AN e g 1
Cotrtland, MNe. /2. ... ovaaiat e nr A e el T S P
Whitesbureh ....... et st s s et
Meridinnville, No. 2. S i B e e
Carpenter's..........- sesdnassduresinsnitnsstnusesnsiiin O
Red Bank S e I T S e S

ATy e U U S e L S E
10T e e e e e e T ke 12
oirn e T P S e S O S e e e 11
DOVIS'S SPEINEB. -2 ivssnnnsrsneremassstanses 4 P e e e S |
b D e e e T S P L o T L LT 0 T o T L ey 14 55
Moulton .......... S v ddanasceiisen s wnpain e pedl
Athens.....coevese R L s e R T
Centre Star ... i e T E T el e ey e gt L]
Cave Spritg..-o-cconsoavees R P o L o i e T e b s S e |
Cluttaville. .o oo tiaciinic T Tt O L e T e e vy e e i F
Meridianville, No.1......... S LU I el R CIIE S o

D O e e e e e S s s A
Mooreaville. ..ouemneniennannnn T AR Ay ey g G
avssavandiinsansnanasissasinsnns OO
B T e e e T o e St | IR R I e e &
480

Table No. 2includes several boxes which are notineluded in table No. 1, and we
%ml that 486 unregistered men wlo are not included in table No. 1 voted for Mr.

owe.

Now, adding these 486 votes in table No. 3 to the 884 obtained by the pro rata
rule (xce table No. 1) we find that the total number of unregistered votes which
must be dedueted from the vote of William M. Lowe amounts to 1,370,

We therefore conelude that according to the proof in this case, there should be
deducted from the vote of William M. Lowe 1,370 illegal unregistered votes,

As we have concluded that Courtland box No. 2 shiould not be counted, and as
180 of these nuregistereid votes were cast at that box, we must deduct these 150
illegal votes from the 1,370, leaving 1,181 unre[:'lsturn(i votes exclusive of Court-
land box Nu. 2,

Iiut to be still further certain and do the contestant full justice, we make a fur-
ther arbitrary reduction of 81 votes, and we decide to deduct 1,100 illegal unregis-
tered votes from the vote of William M. Lowe.

NON-RESIDENTS.

The proof shows that 81 non-residenta of the State of Alabama voted for Mr.
Lowe, and we think they should be deducted from the vote of William M. Lowe.

1t is claimed by Mr. Lowe that the 8 votes which the inspectors at Lanier's de.
dueted from Mr. Wheeler and the 2 votes which they deducted from him wers
not_corrected by the connty officers. This would make a difference of 7 votes
against Mr. Wheeler.

The proof with regard to this matter is tainted by the fraudulent exhibit
which m:pmrs following the deposition of Lowe Davis.

Itis also claimed by Mr. Lowe that Flint precinet was not counted in the re-
turns of Morgan County, and that this precinct gave him 17 majority ; but the
proof regarding this matter is contradictory, and is tainted by a forgery, which
1he aflidavit of the probate judge shows was indorsed upon it after it went in the
hands of Mr. Lowe or his attorneys.

If both these were allowed it would make a difference of 24 votes in favor of
Mr. Lowe.

MINORS.

The proof shows that 18 minors voted for Mr, Lows, and we think that number

should be deducted from his vote,

ZIITee281

BUMMARY X0, 1.

Votes retuarned for Mr. Wheeler........ccocciciieiiaminnsnamsssas Sales 12, 508
Votes returned for Mr. LoOwe, «cceeccemerinansananas Al AL 12,765
From which deduet votes cast for Mr. Lowe by persons who

were not registered........ e e s e e e 10D
Deduoct illegal ballots proved to have been east and counted

Or A W s s e e e e e e . 1,204
Deduct non-residents proven te have voted for Mr. Lowe. .. 70
Deduct minors proven to have voted for Mr. Lowe. ... 10
Deduet Kinloek box, illegally returned for Mr, Lowe....... 16
Deduet Courtland box No. 2 (Lowe's majority)............. 303

2,708

Mr. Lowe'slegal voto..ooen coiceaannns . Eaayes e el cewses D067 9,907
Al IV heel o T O - s L e e e e e T 2,841

SUrMMARY No. 2
Votea returned for Mr. Whoeler. ... cccvveeniiaiinenss.
Votesreturned £or Mt ToOWe oo oo rre e smnes b rmens rrmmema
Yrom which dednet votes of unregistered persons by the
A Oy O e Pt e . . vt b LT s
Deduct illegal ballots proved to have Leen cast and connted

for Mr. Lowe .....-... e R AT R R T b 1,2¢
Deduct non-residents proven to have voted for Mr. Lowe .. 70
Deduct minors proven to have voted for Mr, Lowe......... 10
Dedunct Kinlock box, illegally returned for Mr. Lowe....... 16
Deduct Courtland box No. 2 (Lowe's majority) ............. 308 e
20 b A BT B e e e et e s P Lt 10,183 10,183

A W ihiealer's Toajority: - oli s e il 2,625

XNow, if we dedunct 7votes from Mr, Wheeler at Laniers and add 17 votes to Mr,
Lowe at Flint, it will make a difference in Mr. Lowe's favor of but 24 votes: and
if we slionld give him all lie asks, counting for him the 525 votes which he claima
were rejected, and the votes he elaima to have proven at Meridianvillo and Lan-
iers, Mr. Wheeler's majority wonld still be nearly 2,000,

It seems to us there is no guestion but that nonder the rule adopted by the ma-
jority of this committee they should connt for Mr. Wheeler the 200 votes which
the proof positively shows were cast for him at Conrtlamd box No., 2.

'J.'Il:in would make Mr. Wheeler's majority 200 greater than shown by the tables.

We therefore recommend the adoption of the followlig resolntions:

tesolved, That Joseph Wheeler is entitlod to a seat in this House as a8 Repre-
ﬁ'lnt‘l,ltive in the Forty-seventh Congress from the eighth Congressional district of

abama.

tesoleed, That William M. Lowe isnot entitled toa seat inthis House as a Tlep-
resentative in the Forty-seventh Congress from the eighth Congressional district
of Alabama.

gDuriu;: the reading of the report,

{r. ATHERTON said: I desire to suggest that I have not asked
that this report be read as a mere matter of form. I want it readso
that the House may have the benetit of a report prepared by my col-
leagne on the committee, the gentleman from Penusylvania, [Mr.
BertzHooveRr.] I ask the Clerk to read it loud enonch to be heard,
and I ask gentlemen on the other side, and on this side, to give it
their attention,

1t having been asserted, as I nnderstand, that the charge that the
ballots complained of hy the contestee had been prepared in snch a
way as to be read as plainly from the back as from the front is not
true in point of fact, for the purpose of showing that the report is
correet in that particular I have had brought here the original evi-
dence filed in the case, containing sowe of the ballots which were
voted. I have them here for the purpose of showing that they were
substantially as plainly read from the back as from the front.

Now, any one here ean come forward and examine these ballots if
he chooses. There are now on the other side, by actnal connt which
I requested a page to make, twenty-six members of the Republican
party, and about three of them are paying attention to a case they
are to vote upon, Now I ask any one of those three to come forward
and see what they are to vote npon as judges. They have not read
the reports; they were not received until yesterday. I charge that
not o half dozen men on that side of the House have ever read this
report or any of the evidence in this case.

Mr. HOUSE. That makes no difference.

The Clerk procecded with the reading of the report as above. ]

Mr, ATHERTON. I regret that the reading of this valuable re-
port, to which the minority of the committee atall events have given
so mueh patient industry and consideration, should not have been
listened to or considered by members on the other side of the House.
1 regret that gentlemen npon the other side having a duty devolvin
upon them have made no effort either to read the report prepare
by the majority of the committee or even to hear the reading of the
report prepared with so much eare and attention by the minority of
the conunittee. T regret that they have not endeavored to obtain
correct information, so that if they vote against the sitting member
they shall find that the prima facie case of the sitting mwember made
by his eredentials Lius been overcome.

It has been charged that the indifference of the Republicans in
this case results from a peculiar state of facts; that there is an un-
derstanding amwl agreement between cectain gentlemen upon the
other side and the Republican party that each will assist the other,
and it is not therefore necessary to examine

Mr. JONES, of Texas, Will the gentleman yield—

Mr. ATHERTON. I do not.

Mr. JONES, of Texas. I want to know if you make that charge.

Mr. ATHERTON. I say it has been made.

Mr, JONES, of Texas. And I pronounce it to be false.
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The SPEAKER pro tempore, (Mr. DINGLEY.) The gentleman from
Ohio is entitled to the floor.

Mr. ATHERTON. Very well; I can assure yon that the Repub-
lican paper of this city published this morningsubstantially charges
it; and 1t is to that I desire to call the attention of the House, I
say it was charged, and I also say that the Republican party in this
House has acted as though it did not desire to be informed, but was
willing to vote without any information upon this question. I make
that charge.

Mr. JONES, of Texas. I understood you to charge—

Mr. ATHERTOXN. I say it has been charged, and I produce the
proof, whatever it is, the Republican organ in this city.

Mr. JONES, of Texas. I understood you in this way——

The SPEAKER, pro tempore. Does the gentleman fromn Ohio yield ?

Mr. ATHERTON. I do not.

Mr. JONES, of Texas. I understood you to charge that the Green-
backers and Republicans had made a bargain.

Mr, ATHERTON. I do not yield, and whatever the gentleman
says wlien I do not yield to him I trust will not be taken out of my
time.

Mr. JONES, of Texas. Very well.

Mr. ATHERTON. I say that the charge has been made. The
charge being made, we come to the consideration of this case and
nobody on that side gives uny attention toit. The reports werenot
brought into the House so that anybody could have them to read,
and the record is so immense that nobody will read it. And now
when we come to the time that a final vote is to be taken, and the
ax of decapitation is to fall upon the neck of amember of this House,
nobody on that side of the House gives any attention to the report
whiecl hius been read, so as to ascertain whether the facts justify their

roposed action against the member or not. This morning’s Repub-

ican of this city says:

Another case taken up. Bisabee is in and Finley out. Andnow Lowe istohave
the seat wrongiully held by Whecler. The Greenbackers and the Liberals have
been steadfast und troe during the pending parliaentary struggle. Now Hepub-
licans are npon their honor to see justice done AMr. Lowe.

Mr. HAZELTON. Ouly justice.

Mr. CONVERSE, What paper is that? :

Mr. ATHERTON, Itisthe Republican of this city.
licans are upon their honor” to vote for Mr. Lowe.

Mr. HAZ ELTON. ‘ To see justice done;” that is what it said.

Mr. ATHERTON. We will see what justice in the Republican
ranks means pretty soon. We have seen twenty-six members in the
House during the reading of the minority report. When the timo
comes to vote upon the case we will see one hundred and {ifty mem-
bers come in here and record their votes to deprive the sitting mnem-
ber of the seat which he rightfully holds.

Mr. HORR. Mr, Speaker, I yield five minutes to the gentleman
from Texus, [Mr. JONES. ]

Mr. JONES, of Texas. Mr. Speaker, I shall occupy but a moment.
I wish to say that the charge made through the Democratic press,
and to which I understood the gentleman from Ohio [Mr. ATHER-
TON] to be alluding a little while ago, that the Greenbackers and
Republicans have any bargain or “ trade” or any understanding,
implied or express, in reference to these election cases, is wholly
withont foundation. I want to state further that I did not know
myself until the roll-call last night how my Greenback associates or
colleagues would vote. We have no understanding about this mat-
ter; we never have had a conference about it. Every Greenbacker
in this House votes upon his own judgment and his own conscience.
I will say now in behalf of that party, if I may speak for it—at least
I 1ay speak for myself—that such a thing as a bargain or under-
standing has never been intimated, and there is not a Greenbacker
on this tloor capable of entertaining such a proposition.

Mr. ATHERTON. I wasengaged when the gentleman from Texas
began his remarks. Did he say that this churge was made by a
Democratic paper?

Mr. JONES, of Texas.
alludiug to a while ago.

Mr. ATHERTON. 1 merely want to ask the gentleman whether
he regurds this paper from which I read, called the National Repub-
lican, as a Democratic paper.

Mr. JONES, of Texas. Noj; I had nothing to do with that, and
did notalludeto it. I stated what had been charged. I understood
it to have been charged by the Dewmocratic press; and I understood
you this morning in substance to futher it. That is what I meant.

Mr. ATHERTON. I mean to say—and this is all I have to say on
the subject—that if any injustice has been done to the Greenbackers
of this House by this paper it is done by the Republicans themselves,
who make this charge in substance as I read it.

Mr. THOMPSON, of lowa. Is that article evidence of any thing
except an individnal expression of opinion ?

Mr. ATHERTON. It is just the kind of evidence on which you
act in these cases.

Mr. HORR. Mr. Speaker, if I would permit myself, in an election
case, to be governed by my feelings, my decision would be in the
beginning against the contestant in this case. I sat here with him
through the last Congress, and well remember that he almost in-
variably cast his votes with the gentlemen on the other side of the

“The Repub-

I understood that was the charge you were

Chamber; that, as a rule on party questions, he went with the
Democrats.

A MEMBER on the Democratic side. We never heard of it.

Mr. HORR. Itisnone the less trne; and the ReEcorp will show
it. He is also a professed National, and therefore he adds to the
sins of the Bourbon the nonsense of the Greenbacker. [Lau:hter.]

Mr. BUCKNER. Will you allow mo to ask you a question?

Mr. HORR. Yon may ask me ten if you wish.

Mr. BUCKNER. Do yon not know that Colonel Lowe is in a
transition state, going over to your party ¥

Mr. HORR. I know nothing of the kind; but, if it be true, let us
rejoice at his increasing chances of getting to Heaven. 1 hardly
know what the gentleman from Missonri means by transition state,
but enoungh can be gathered from his statement to show us that the
Colonel’s face is turned toward the light. [Langhter.]

During my short political and publie life I have uever to my
knowledge missed a chance of hitting a Greenbacker over the head
whenever I conld get at one, nor have I ever been acensed of omit-
ting an opportunity of that kind ; and forthisreason: Ido notknow
a single theory which the Greenbackers believe that I believe.
Their entire fabric secins to me to be founded nupon error.

The notion that you can by statutory law create something out of
nothing is to me simply absurd. Believing this as I do, it has always
seemed to me to be my duty, on all oceasions, to do what I could to
leave as few Greenbackersin this world asis possible.  Consequently,
if I were to be governed by thisfeeling which springs up in my breast
nubidden, I should vote against seating Mr. Lowe. But having ex-
amined the case with some care, and being convineed of this fact,
that Lowe wus ucttm‘llf' elected, that he received a majority of the
votes cast inthe eighth Congressional distriet of Alabama, the mo-
ment that is proven, then it makes no difference abont his politics,
whether he is a Greenbacker or not. I am compelled by my senso
of duty to cast my vote in favor of seating him.

1t is no more than fair to myself to say that I do not profess to
bring to the investigation of this case any powers as a technical
lawyer. I have been a member of this body through only one Con-
gress exclusive of the present session ; but I havein that brief period
come to distrust thoroughly two classes of men; first, that class of
lawyers who prefer legal quilibles to logie, who try cases on techni-
calities instead of facts; second, that class of statesmen who think
that parliamentary law ana parliamentary quibbles are all there is
ofstatesmanship. Duringthelong contest which wehave hadhere the
past two weeks, and which is going onnow, there have been wonder-

ul exhibitions of both these classes of men.  Letus take a glance at

this work. First, the parliamentarians. I want yon to go back
with me for two weeks, and sce if we can get at the tremendous
intellectunal power necessary to run a filibustering arrangement.
[Launghter.]

I am sorry the gentleman from Pennsylvania, [ Mr. RANDALL, ] our
old Speaker, is not in his seat, because necessarily in this connection
I must compliment him somewhat for the immense ability he has
shown in the recent contest. If Irecollect aright onnooccasion and
during no day of that long fight has his intellect ever failed him,
[Lnnghtur.jl He has on every oceasion been able to rise to his feet
and with all that force and energy so universal in his eflorts to say,
*Mr. Speaker, I move the House do now adjourn.” [Langhter.]
He may be with propriety styled the Napoleon of this great battle
of the giants.

Immediately after him comes my friend from Kentucky, [Mr.
Brackpunry,] and I am sorry he is not in his seat, because I am
compelled to name the great work done by him in this conneection.
He at once by a truly wonderful intelleetnal process moves an
amendment to that motion to adjourn. He says, ““Imove that when
the House adjourns to-day it adjounrn to meet on Wednesday next.”
[l.aughter.] And he does it in that sweet way of his, and no man
can judge of that unless he has heard the Leantiful sentences and
the cadences so full of harmony with which he always addresses
the House. It islike the murmuring of a rivalet. [Langhter and
applause.] Now, there is nothing in nature which gives the impres-
sion of strength to a person so much as a feeling that there is in
him—[here Mr. BLACKBURN entered and took hisseat]—I am glad—
[great laughter.

Mr. BLACKBURN. Glad of what?

Mr. HORR. Glad the gentleman is now in his seat, because Iwas
referring to him. [Laughter.]

Mr. BLACKBURN. I have this instant come in.

Mr, HORR. I stated my regrets in the start that you were not
here, but I will go back. [Laughter.] Ihave been deseribing the
wonderful parlinmentary etiorts of the past few days, and have called
attention to the great ability of the gentleman from Pennsylvania,
[Mr. RaxDALL,] who has so successfully moved that the Honse do
now adjourn, which exhibition of parliamentary knowledge and
great skill as a leader hud led me to call him the Napoleon of the
wonderful exhibitions of statesmanship we have been having here
for the past ten days. I hadalso called the attention of the House to
the intellectual powers of the gentleman from Kentucky, which en-
abled him to add to that wonderful motion an amendment that when
the House adjonrns it adjourn to meet on Wednesday next. Yon
seo that amendment is what among parliamentary statesmen wonld
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be called “complicated.” [Launghter.] Tobe ablenotonlytomove
that the House adjourn, but to add to it the brilliant thought that
that adjournment be to a daf fixed, definite—say Wednesday—that,
you see, is really wonderful! [Launghter and applause.

I had stated that e made this amendment in the beautiful language
which ever flows from his lips, and with those wonderful undulations
that never forsake him when addressing this House, [laughter and
applause,] and 1 was just saying when you came in that there is
nothing in nature which gives a man such a sense of power as the
feeling that, way behind lﬁm splendid thing he is then doing, there
is an immense reserve force. [Laughter and applause.] So it is
with my friend from Kentucky., Nomatter what he talksabout, I al-
wayshavethat feeling, thatalthongh hissentences and phrasesremind
one of the singing, rippling music of the woodland rivulet, and that
while the flow is free, rapid, and even copious, still there is always
coupled with that a feeling that if he should once raise the flood-
gates of his vocabulary we should have upon us the rushing, roaring
torrents of Niagara. [Laughter and applaose.] I will call him the
Marshal Ney of this great contest. [Luughter.e

Then follows my friend from West Virginia, [Mr., Kexya, ] whom
I am sorry not to see in his seat. e has the hloom of youth on his
brow and usually a look that painters always like to catch when at-
tempting to paint the distinguished saints of the past. [Laughteraud
ap]‘nluusu.] Though I am forced to admit thatfor two or three days
past there has been a sad, serions, sort of mournful look on his coun-
tenance. [Laughter,] He comesin and adds another complication
to this immense parliamentary struggle; he moves an amendment to
the amendment of the gentleman from Kentucky, that when the
House adjourns it adjourn to meet on Tuesday next, or some other
day, always differing, and that is where the great exhibition of
mental power comes in, [laughter,] always diftering from the day
fixed by the gentleman from Kentucky., [Laughter and applause.]
There we have the three astounding propositions before us, Then
comes the eall of the yeas and nays, the vote by tellers, the call of
the House; and so the day ends and no business has been possible, 1
am not amechanie, Indeed from my boyhood up I could never take
a jackknife and a stick and whittle the latter into the shape of any-
thing that looked like any other thing that anybedy else had ever
made. [Laughter.]

Yet, sir, with all my lack of mechanical skill, I will take a con-
tract to take an old-fashioned rat-trap, and, putting into it one
extra spring, then I will so adjust it that when it is properly sef it
will furnish all the mental activity and intellectual acumen neces-
sary to run a regular filibustering operation for three straight weeks,
and never miss a single note. tLanghter and applause,] 1 will
agree that it shall possess all the keenness of perception and all that
“rising to great occasions” which have so distinguished the move-
ments of the obstructionists here for the past ten days. [Laughter.]
My rat-trap, I say, shall do it all.

But what next? We finally got throngh with the motions to ad-
jonrn. I am somebow unfortunate to-day in the absence of my
friends, since the gentleman from Illinois [Mr. SPRINGER] is not in
hisseat, [HereMr. SpriNGERentered the House.] [Laugliter.] Well,
after we all supposed the fight was over, he tosses his gloveinto the
arena and with fixed lance comes dashing down the aisle to enter
the lists. I brunshed up my French history a little as I sat here and
wondered to whom I could compare him. I have my friend from
Pennsylvania [Mr. Raxparr] as the Napoleon of this wonderful
struggle, my inend from Kentucky [Mr. BLACKBURN] as Marshal
Ney, and my friend from West Virginia, [Mr. KExxa,] perhaps 1
might liken him to Marshal Milhand or some other great French
marshal ; but who in the world am I to take for my friend from 111i-
nois ¥ [Laughtur and applanse. ]

With that splendid dash, that quick activity, that religions en-
thusiasm, that always accompanies everything he undertukes, he
threw himself into this great fight, and that, too, just after this
masterly filibustering operation was over, as we all supposed ; then
he came in with all lis wonderful and irresistible enthusiasm. At
that critical moment, I say, just as we thought we were throngh
with our troubles, and some of ns had begun to feel that we ap-
proached the time when there should be  a rest for the weary,” at
that time the gentleman from Illinois came in with that vigorous
motion of his to recommit and with those terrible appeals which he
made from the decisions of the Chair. 8o I say I huve been trying
to find some one in French history with whom to compare him,
some one that would do justicetothereligiousfervor, theenthusiasm,
the almost inspiration which so much characterizes m y friend from
Tllinois in his movements on this floor; and after mature retlection
and going over the whole ground, 1 find that the only one of all
those great military chieftains to whom I ecan in any manner liken
him is Joan of Are. [Great langhter and applause.] The fury and
fervor of attack is really all there is in common between them.

Why, Mr. Speaker, if the gentleman from Illinois had come to me for
advice—a thing, by the way, which, for some reason, he never does,
why I know not—and had asked me as to what he had better do be-
fore he accepted thatmission, and nndertook to make that wonderful
attack on the enemy, I should have said to him, if 1 had at that time
been filled with this figure taken from the French history, as 1 now
am, I say I should have said, *“Why, Sister SPRINGER [laughter and
applause]—no, I meaun Brother SPRINGER—the tactics of Juan of Arc

did very well at Jargean and Patay, but they will not be worth o
cent after Waterloo.” [Great langhter.] The enthusiasm of that
young maiden, her courage, her conscientions devotion, her frenzy,

er supernatural zeal were powerful in 1429; but they would have
availed nothing after Waterloo, and can be of no ase now when the
NaYn]oou of this contest is defeated, and is far on lis way to St.
Helena. [Applause.] It istoo late in the centuries for such tacties
to win, and of course the gentleman met only with fuilure.

Mr. Speaker, the whole conteston thisoecasion hastended to weaken
my confidence in my friend from Illinois asa parhiamentarian and to
overthrow my high opinion of Lis parlinmentary skilland knowledge,
not to mention his wise statesmanship. There are some men among
us who seem to assnme that parlinmentary wriggling and twisting is
statesmanship; and I wasonly astounded before this proceeding was
bronght to a close that they wereableto find a new memberand toin-
troduce a new factor mto the contest. I havenodonbt that it was a
matterofgrave concernto these managersas towhom theyshould trust
with the final attempt. They gotup, yon remember, a lot of ** where-
ases” and “whereases,” [laughter and applause, ] in the belly of each
one of which there was nothing but misrepresentation and falsehood,
such misrepresentations as wonld stagger any man of prodence and
common honesty if he possessed o goodmemory. Butlisten; Istate
now that I was surprised when I heard them and could not help
wondering how they had been able to succeed in getting anybody
to presgent them. But if there is any one thing that onr Democratic
friends are more noted for than another it is for their ability to find
among themselves such diversity of talent, sueh a multiplicity of pe-
culiarities, that they can always sclect some one of their number
who has just the quality and the ability to do any work they may
have on hand.

They struck my friend from Maryland, [Mr. McLaxg;] and I am
sorry that he, too, is ont of his seat, becanse I (o not wish to go
back again and repear shonld he come in.  How did they know that
lie wonld be equal to this work ¥ How did they know that he could
be prevailed npon te present that string of abusive whercases and
resolutions which ended up with an insult to every member on this
side of the House hecause we had nnanimonsly voted to sustain the
Speaker in the very rulings which these resolutions condemned?
Why, of course they understood the peculiar memory of the gentle-
man from Maryland ; I havesometimes thought his memory reached
clear back to Washington’s administration. [Langhter and ap-
plause.] They recollected that only the other day he had with ap-
parent sincerity made the wonderful announcement that.Johin Quiney
Adams was a Democrat; only a short time afterward he had stated
that the Democrats of this country in the main had put down the
rebellion. [Langhter and applause on the Republican side.] They
undoubtedly said a man who can, with apparent sincerity, state
Loth of these propositions must have the nerve and mettle to take
charge of our ** whereases,” and so they gave them to him to pre-
sent.

Only think of the sublime conrage it mnst take to enable any mau
with an ordinary memory to make the statement publicly that our
civil war was fought on the Union side mostly by Democratic sol-
diers; for that, to most of us, is a simple question of memory. Siuce
the gentleman made that statement I have been thinking over the
past a little, I had snpposed that Seymour was a Demoerat, and
that the men who got up the riot to prevent the draft in New York
City were Demoerats. But if his statement be troe, then I haveall
the time been mistaken in this. Those fellows that got np the riot
must have been Republicans. This he would have us believe wus
the way of it: the Democrits were all off to the war, and the Re-
lmhlicuns who, he says, got up the war and arranged for the draft,
wving sent every Democrat to the front and being at home them-
selves, turned riotersin order to prevent being sent to the war them-
selves, At least, that is the logic of his statements, and he geemed
to believe it. And of course, that being the case, the Democrats
were not to blame for that riot.

How was it in Indiana, where they had the *“ Knightsof the Golden
Circle?” They, too, must have been Republicans according to his
philosophy. The Republicans were the men who got up the war,
and old Governor Morton, you know, having sent every Democrat
out of Indiana to fight, then the Republicans got up that “order”
to prevent those Demoerats from putting down the rebellion.
[Laughter.] That is exactly what the statement of the gentleman
from Maryland would lead usto believe. Isubmit thatsinee that day
wnllmve never had the Democrats of this country under snch con-
trol.

Now, I confess that this claim differs from all my recollections of
the past, and reverses all my notions of the facts connected with that
great contest, and 1 can conceive of no mun who conld have been
persuaded to present to this House that tissne of misrepresentations
included in those resolutions and whereases, except some one who
has one of those comfortable memories that enables im thns to rep-
resent the great facts in history, right in the fuce of so wany men
now living who know the real facts in the case as well as the gen-
tleman himself can pretend to,

But those whereases, nnder the prompt motion of the gentleman
from Maiue, [Mr. REED, ] went onto the table, and there let them lie
and fester in their own nastivess, Thus ended the great filibuster-
ing effort of tlLis session.
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Now, let us proceed to the second classreferred to in my opening—
the lawyers who try cases on technicalities. What is the honoraile
course that every man should pursue who runs for Congress or any
other office in the United States T Heshould first seek to have svery
man in his district vote just as he, the voter, pleases. Should he not?
He shounld then see to it that all the votes are honestly counted, and
when they are honestly counted, if he is elected he should take his
seat; if he is not really elected and should be dishonestly counted
in and ecan find it out, then he should retuse to take his seat.

I can recall in my own State and in my own district an instance
of this kind. Ina veryheated contest for member of our State Legis-
lature a gentleman ran on the Republican ticket; he is a banker
and a man of standing, and the Democrat who ran against him re-
ceived the most votes, but was beaten by the official returns. There
were four Democratic precincts in that distriet that were thrown
out becaunse the voters did not comply in any sense with the letter
of the law. Their election was admitted to be informal, and these
towns were rejected by the connty canvassers. When the canvass-
ers for the district met for the purpose of declaring the result this
gentleman went with the other candidate to the board. He said,
4 Let me see those returns; what is the matter with them?” They
showed him the returns and showed him the law and said, ** We can-
not receive those returns,” He said, ** Were the votes all honestly
cast? Wasthere any trouble at the polls?” They answered, *‘ None
at all.L” He said, ** For whom did these men vote1” They replied,
8o many tried to vote for you, and so many for your opponent.”
He asked, **If they are all connted how would it leave this coutest 17
The answer of the officers was, ** In that case you would be beaten.”
Then he said, ** You must not throw them out. I will never take
my seat given me aguninst votes that have been honestly cast and
thrown out on a mere technicality.” He took his hat and walked
ount, and they gave the certificate to the other man, who is to-day a
member of our State Legislature. Why was this? That man knew
if the election laws mean anything, if free suffrage means anything,
we must never lose sight of the great fact that that man should
always be seated who gets n majority of the votes honestly cast,

A MeMBER on the Demoeratic side. How was it with Hayes?

Mr. HORR. T have not time to diseuss that Hayes question. I
never doubted that he was elected by the votes honestly cast. 1
was not here in that contest. If there is anything that has soured
the Democeratic stomach, and which they will never get over, it is
that Hayes business., [Laug]:tcr.] No matter what yon feed them,
they will even throw up their toddy at the thought of Hayes. [Re-
newed laughter.]

But I was about to commence a review of these election cases, to
show how the technical lawyer business is played out and why it is
played ont. First came this ease of Lynch against Chalmers. My
iriend from Mississippi, [Mr. HOOKER,] whom I see before me, will
bear me out in thisstatement: that the Chalmers district, with a fair
vote, is more than 10,000 Republican. That is a fact well under-
stood by every man living in that vieinity, When they hung the
map u) here before ns showing that Shoestring district, and when
you learn that the district was run up and down the river on pur-
pose to include in it all the negroes possible, and in that way to pre-
vent their votes from endangering other distriets, when you under-
stand that such was the real object of thus framing the distriet, yon
can then better understand the meanness of going to work to steal
even that one from us.

There is not a gentleman here in this House who does not know
that there are eertain precincts in his district which, if they should
be returned as Imviuﬁ voted in a certain way differing from the
well-known vote in them, he would know at once that there was
something wrong about those returns, I have for example in my
own district a town which has never given as high as 80 Repub-
lican votes, and has always polled 400, and over, Democratic votes.
Now, if any one had come to me immediately after the last election
and told me that that town had gone Republican by 300 majority I
should have said instantly, * It is not trne; there must be some mis-
take; that is not the way those people vote; I know the return is
notcorrect.” Allof you have precinets in your distriets of that kind.
Such things may not be susceptible of proof, but we all know such
to be the fact.

Now, this district of Mr. Chalmers is one of that kind. Every man
I ever met from Mississippi who wounld talk with me in a quiet way
ontside of politics, and I have talked with several such, tells me
that such is the fact, and that nothing is more surely known down
there and more generally conceded than the fact that that district
is Republican by more than 10,000 majority. And yet you gentle-
men came in here and tried to keep Mr. Chulmers in his seat when
we were about to turn him ont. And on what plea? Was it be-
cause he received the most votes? XNoj; not a man of you ever
cluimed that. Was it because the negroes intimidated the Demo-
crats and kept the timid mortals from the polls? No; you claimed
that in Sonth Carolina, but never in the Chalmers district. What
was the plea then? Simply this: that the pnnctuation marks on
the Republican ticket differed from those on the Democratic ticket,
and therefore they should not be connted.  And yonsaidthe supreme
court of Mississippi has decided that those dashes are bad thiugs on
a ticket; that they somehow destroyed the intent of the voter;
that they were what these technical lawyers call distinguishing

marks;” and on such a flimsy, foolish pretense as that you under-
took to keep Chalmers in his seat. Was such a wicked, nonsensical
attempt ever before made in this country ¥ Waus such a brainless
decision ever before made by any court?

I remember in my early reading to have seen it stated that a
Boston Counservative, during the anti-slavery agitation, went to
Theodore Parker, of whom you have all heard, and said to him:
# Mr. Parker, what are yon making such a fuss in the world for ahout
slavery and polygamy? Saint Paul snstains slavery and Saint Paul
sustains polygamy. Now, why are you worrying yourself’ o about
it?” Mr. Parker said, **Does he?” “Yes,” sald his visitor, I
have looked it up, and find such to be the case.” “Then,” said
Parker, ‘“it is so much the worse for Paul.” [Langhter.] Now, if
the supreme court of Mississippi has ever made such a decision (I
have never looked it up) as these gentlemen say they did, then I
say, ‘*So mnch the worse for the supreme court of Mississippi.”
For such a decision runs squarely against the common sense of every
man who has the power to use his reason and who ecan read the
statute and has eyesioht enough left to look at the hallots. Every
such man would know that those marks were put there by the
printer and not with the intent to deeeive the voters.

I understand that since Mr. Clhialmers was voted out he has turned
tail on his friends across the way. [Laughter.] 1 want to serve
notice on yon now and here that while the Republicans have stood
o great deal from yon Democrats that you cannot palm Chalmers oft
onto us. [Langhter.] Not any; under no circumstances. [Ie-
newed langhter.] I serve this notice now on you thus early thatwoe
do not want him, and we will not take him. He belongs to you by
nature; you claim him by grace; you fought for him illegally, and
now you shall keep him. [Continued langhter.

Mr. MANNING. Will the gentleman come down into Mississippi
this fall and make that speech

Mr. HORR. I should be glad to go to Mississippi and make a few
speeches, Isthat the district Chalmers has moved into and in which
you live?

Mr. MANNING. Yes.

Mr, HORR. If Ishould get down there I would try to do as much
for you as I did for Chalmers, If I could not, then I wounld give it
up. [Great laughter.] There is nothing that would please me bet-
ter than to go down there and compare the beauties of such a pair of
Siamese twins in that district. [Lound langhter.]

Mr. ATHERTON. Will the gentleman keep Secretary Chandler
from helping to elect him according to his contract?

Mr. HORR. 1 do not believe lie ever made any such contract; it
is not true; I demand the proof.

Mr. MANNING. Will you keep his hand off

Mr. HORR. Idonot believe hius handsare on. If heisengaged in
that then heis, it seems to me, in low business; but I deny the charge.
That is all 1 have to say.

Now, to close up the Chalmers case.

Mr. COX, of New York. Go on; we all like to hear you.

Mr. HORR. Every man in this Honse knows that you rested the
defense of Mr. Chalmers’s case simply on a technical quibble and
nothing else. You did not claim that Chalmers got the votes. The
most you conld elaim was that the ballots for Lyneh had a mark on
them, a printer’s dash, which enabled the negroes who could not read
or write to tell for whom they were voting.  You adinitted that they
voted for the man of their choice, and becanse you said the dash en-
abled them to do that, therefore you threw their ballots out. That
was your argnment. Was such iniquity ever before plead in justifi-
cation?

We come now to the election case from South Carolina, and what
do we find there? Techuicalities again., Mackey was running in a
district that every man in Charleston, South Carolina, knows is Re-
publican by 10,000 majority ; knows it as we all know things in re-
gard to districts about us; a kind of knowledge that cannot be gain-
said, that we all rely upon. Mackey was elected by 8,000 majority.
Now, how did yon get him ont? Why, first you managed to get up a
tissue ballot. Now, I am not going into that matter only this far: 1
say to you gentlemen in South Curolina that the very existence of
that tissne ballot is itself evidence of frand. What was such a
ticket ever invented for? What use can it be put to except for
cheating purposes?

g \llllr EVINS. The only tissue ballot exhibited here is a Republican
allot,

Mr. HORR. Not so. Every tissue ballot nged in Sonth Carolina
had the Democratic names printed on it. Every one that found its
way into a ballot-box was Democratic. Not a Republican vote of
that kind has ever been found in a single case.

Mr, AIKEN, Ineversaw one in my life until I saw it here.

Mr. HORR. You have seen them here, and you know that they
got over 1,00 of them into one box in your State, or you may know
it if yon will read the proof in that case.

Mr. AIKEN. I do not know that,

Mr. HORR. Your own Democratie witnesses swore toit. Do you
not believe them? Now I will have to go back a little. I want to
say that this whole business, in my judgment, rests on a fuct away
back of this election case. I know thie House will bear with me
when 1 say that I think it comes from an old theory which ought to
have been exploded years ago. It comes from thoe idea that there iy
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a set of men in South Carolina, and in the other Sonthern States,
wlio have a divine right to rule that country; and if they cannot
rule it by means of a majority of the votes, they think thereisnothing
so devilish that they have nota right to do in order to keep the gov-
ernment in their hands, [Applause.]

Why, sir, the gentleman from South Carolina who has just been
put out of his seat said, 1 am told, that South Carolina has always
heen loyal to the core, Sir,in my judgment, she has been only about
Lialf® in this Union for forty years. [Laughter.]

Mr. EVINS. Let me interrupt the gentleman to say that the gen-
tleman who left his scat two days ago did not say any such thing.
He said that to-day and since the war South Carolina stood by the
results of the war as loyally as any other part of the country.

Mr. HORR. 'Then I was misinformed.

Mr. EVINS. And I agree with hiin, and reaflirm what he said.

Mr. HORR. 1 understood that his remarks applied to her whole
history and career. And I thought that was a little singular, for as
youni a man as Iam [I:mghlcr] 1 recollect the old nullification days.
But I remember much better that when we eleeted Mr. Lincoln as
President this same trouble arose. It wassimply because the people
Iiad coneluded to have a man for President that you gentlemen did not
want to be President.  Then yon went right out and kicked up that
row. You said,** I we, the minority, cannot rule this nation, then
we will destroy it.”

It would seem to me almost that yon gentlemen had been influ-
enced as the Bgyptians of old were. Pharaoh was the man whose
heart was hardened so many finmes, was he not, Brother Cox?
[Langhter.]

Mr. COX, of New York.
langhter, ]

Mr. HORR. Now, when youundertook to nullify the laws, because
they did not suit you, you were tanght better by a man who was an
old-fashioned Demoerat—* Old Hickory.” He told you that * by the
jiternal” you wonld obey the law, and for a little while you kept
quiet. DBut the Lord or something else hardened your hearts again,
and the moment, as I was just suying, that we elected Mr. Lincoln
vou kicked up another row.  And after we had finally, with a great
deal of difliculty, succeeded in getting you down to working busi-
ness again, finding that you eonkl not control things in any fair way,
you started the Kuklox business. [Applause.] We finally, by
sending your men to Auburn and other penitentiaries of the country,
couvinced yon that kukluxism was hardly profitable.

Mr. EVINS., Will the gentleman let me interrapt him ¥ What
originated the Kuklux?

Mr. HORR. I cannotf go into that now.
about Pharach entirely. [Langhter.]

Mr. EVINS. 1 have no doubt that what I wish to say wonld spoil
the gentleman’s speech very mueh, for it is a beautiful tale of fiction
in which he is dealing, and any truth I know would spoil it.

Mr. HORR. Fiction is often as true as fuet.

Mr. EVINS. South Carolina is not ashamed of anything she ever
did,

Mr. HORR. I do not think she is, [Laughter.] I never was
foolish enough to nccuse her of that, The trouble 1 have with you
gentlemen is that you are not ashamed of anything. [Applause.]

Mr. EVINS. In our case there is nothing of which we need to be
ashamed ; but 1 will say to the gentleman that the blush of shamne
never mantles the cheek of men who do not know the sense of shame.

Mr HORR. Thatisexactly thepoint I wasmaking. Thetrouble
is that what would wantle other people’s cheeks with shamo yon de-
light in, and what would turn the stomach of good citizens you roll
as a sweet morsel under your tongnes. That is what is the matter,
[Langhter. Mr, 1XvINS rose.] Let me go on,
ited, and I have so much in me that I desire to get out. [ Langhter.]

Mr. BVINS. 1 kunow the gentleman’s time 15 very preeious, but 1
say to him while he is talkiog about the Kuklux of South Carolina
that the men who were sent down there, or who came down there
from the slnms and sewers of the North to rob and plunder our peo-
ple and oppress them as no other people in the world were ever op-
pressed, would have raised Knklux in Massachusetts or Michigan or
anywhere clse,

Mr. MILLER. Do you refer to 1861 or 18661

Mr. EVINS. I am not addressing myself to the gentleman from
Pennsylvaunia, and 1 do not propose to refer to him.

Mr. HORR. The gentleman from South Carolina and I will not
have any trouble abount this. 1 do not pretend to be familiar with
all the people who went down to the South, but I did kuow three
or four young ladies wlio in the missionary spirit wentdown there to
teach young colored children, very excellent young ladies, and I know
you drove themn from your shores rather than let them teach those
little children hosw to read and write; and you did it by a kind of
cold scorn and derision which would disgrace any man who had any
real manhood in his breast. [Applause.] I know what you did in
those cases, but time will not permit me to dwell on those matters
now. Iwastrying toshow you how your hearts have been hardened
from time to time herctofore and led y on into trouble, and desiredto
warn you against permitting them to ba so hardened again.

After Kukluxism died out, we had—whut? Tissueballots, whereby
a few men can connive together; and when &t any poll there are
known to be, we will say, 2,008 Renvblica \ votes cast and only 300

Yes; it was DPharaoh, [Continued

It would spoil iny figure

My time is.so lim-

Democratie, they willmanage by fraud to get a large numbor of these
little tissue ballots into the box with the legal votes; and then un-
der a law of South Carolina (oh, you are such law-abiding men!)
they blindfold a fellow and set him to picking out the ballots which
are in excess of the number indicated by the poll list. And I defy
you to show an instance where they ever drew ballots out and left
in the box any Republican hallots of any account,

Mr. EVINS. Will the gentleman allow me a moment ?

Mr. HORR. Certainly.

Mr. EVINS. In the trial of some cases in Charleston the other
day, one of the gentlemen who said that it could be done and had
been done repeatedly, as I have no doubt it has been——

Mr. HORR. I am glad to hear that admission,

Mr. EVINS. This expert said it could be done so easily that he
proposed to give an exhibition of it. He said he could pick out the
Republican ballots every time. He tried the experiment, and the
first ticket lie brought out was a Democratic ticket. He was show-
ing how easily it could be done,

Mr. HORR. Certainly, your men drew out all the Democratic as
well as Republican tickets that were voted, and then left in the box
only the Democratic tissue ballots, and in that way returned ouly
Demoeratic votes.

Mr. EVINS. The law to which the gentleman refers was made by
the Republican party.

Mr. HORR. Thetroubleisnotinthelaw, when honestly executed, it
is the wicked and dishonest execution of the law of which I complain.
First fill up a box with enough of these little ballots to cover the en-
tire poll, Republican and Democratic, and then shake them all up
together, do you mean to tell me that a man blindfolded could not
with his fingers tell the difference between those little ballots and
the ballots usually voted just as easily as by the sense of feeling
you can tell the difference between a sheet of foolscap folded up and
a thin shect of tissue paper?

Mr. EVINS. The gentleman who tried it did not sncceed.

Mr. HORR. Then you Democrats know how to select fellows
who can fecl better than the courts do, that is all I have to say.
[Laughter.]

When I first heard of these tissue ballots I said to myself, ©Surely,
the Democrats are not going to father such a frand ; they will never
defend this tissue-ballot business. They have had their hearts
hardened time aud again, and been bronght up standing and covered
with shame and disgrace so many times, but surely they are not go-
ing to defend suchiniqunity.” Thinking that, I went oft to my home
to attend to a little matter of business, and had hardly arrived there
when a telegram reached me, stating that the Democrats were fili-
bustering in the Mackey case on tissne ballots. I said: ‘ Pharaoh-
like, their hearts are again hardened ;7 and now in this case you are
again !rying to keep a4 man from his seat on the merest technical
quirk ever invented.

Now, let me ask you, my Democratie friends, are you never going:
to learn anything by the past? Do the disgraceful failures of that
past teach you nothing? Are you going to T-:cep this thing np until
you find toads in your punch-bowls and lice in your kneading-
troughs? [Laughter.] What will bring you to a sense of shame in
these attempts to thwart the will of the people and to prevent a
square, honest connt of the hallots east?

But let us proceed with the case before ns; I have been trying
to lead this House up step by step in a philosophical way to a just
appreciation of the case now on hand. We find down here in Ala-
bama that they have seen the way things worked in Mississippi, and
they tuo, have astatute of the same kind ; and I will say to the con-
testee, General Wheeler, that if you apply that statute technically,
according to the rules of lawyers, just as you are trying to apply it
in this case, no man in Alabama, even if he conld be aided by reve-
lation, can ever vote a single ballot legally.

Itcannot be done, One thingis curionsto beginwith., How comes
it about that all the throwing out has to be done by the Democrats
and against the Republieans! Why do not the Republicans throw
outvotes? How is it that Demoerats make no mistakes? 1Is not
this it? The moment the people beat yon by their votes then you
begin to look abont you for some way fo change the verdiet ?

What youn do in order to prevent the people from beating you is a
little singular. Let us examine the work done in this case. Yon
issned a seeret eirenlar in this distriet. Itis good reading. Itshows
system. It shows method in your works; some of it right and repu-
table, some of it disgraceful in the extreme.

This is your eircular:

1. Malke at onco a complete list of the qualified negro voters in yonr precinet—

You say ‘‘negro voters,” you were not interested in white voters
yet—

In which shall be set down:

First. The nome and address of cach voter.

Second, With whom he works, and whether as a hired hand or tenant.

Third. What merchant or other person advances for him.

Brother AVheeler, what did you want to know that for? What
difference did it make to you who furnished him the means by which
lie could make his little erop of cotton and keep his wife and babes
from starvation {

Why did you want to know about any voter as to who had an
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iron grasp uBon him? Was itnot that you might reach him through
that man whom he owed and thus prevent the poor, colored, igner-
ant fellow from voting as he desired? [Laughter and applanse.]

What next? Now, bear with me, for this is strange literature.
[Laughter.]

2. It is deemed preferable that this census be made by regularl
sus takers or committees, and that the negro voler should know that
by the club.

Brother RANXEY, were these italics in this report of yours your
own or theirs?

Mr. RANNEY. Not mine. y

Mr. HORR. Then you pat that last clanse in italics to impress on
them, these censns takers, the necessity of letting the negro know
that the man he owed and to whom he looked for his supplies to
make his crop knew that he, the negro, was thus enrolled and was
being watched. That was it, was it not?

Mr. WHEELER. I ask the gentleman if there is any evidence in
this case that there was anything of that kind doune, or whether
there was not a great effort made to prove it and whether it did not
utterly fail 7

Mr. HORR. Tt is clearly proven by that internal evidence which
yon and I will have to acknowledge when we come to jndgment, and
which is stronger than all the evidence yon men can cover up, [de-
risive langhter on the Democratie side,] and which says right here
what you intended by this cirenlar, and says it in language so plain
that no man ean avoid the conclusion, and yon will see it, too, before
I get through, and will in my judgment be heartily ashamed of this
whole business. [Applause-on the Republican side.]

Mr. WHEELER. How many of these circulars were used? The
evidence shows that not more than three could be found in those
eight large counties.

Mr. HORR. Idonot know how many were found. Did you print
them? Who got them up?

Mr. WHEELER. Iam told they were gotten upinanother State,
31?(1 these drifted over there and a great bugaboo was made abont
them.

Mr. HORR. Did your newspapers publish them 7

Mr. WHEELER. They were published in the newspapers as a
matter of enriosity.

Mr. HORR. I do not know just where they originated. They
show on their face that they were gotten up by Democrats. And the
work they were intended to accomplish is a}so patent, perfectly plain.
And one thing is certain, they worked their way into Alabama and
into this eighth distriet, and had something to do with that election.

But permit me to read on:

3. As soon as these lists are completed, each club will promptly forward a copy
to the county chairman, to the end rhat all may be collated and printed.

A copy of the connty vote thus registered should be inthe hands of our friends
at each voting precinct on the day of election.

That is mere clerical work.

4. Make a separate list of those members of the club who think they have noin-
fluence with the negro voters, and detail each one to look after one or more luke-
warm or intirm white men in the precinct and see that they vote.

That is good tactics. I find no fault withthat. Again listen:

5. There are a number of negroes who will nnt vote with us, but who will prom-
ise to stay away frow the polls.

To look after these and sce that they adhere to their promise, enroll young white
men of the precinct under the voting age, before the day of the election, and assign
each oue to his negro.

There you bave the plan complete. First, find out who it is the
negro owes, and urge the man to whom he is indebted to put the
thumb-serew on the poor darkey. Let the darkey know that this
man kuows, so he will understand that if he goes to the polls he
may as well look out for the thumb-serew. Then get a gallant little
thorongh-bred son of chivalry who is not twenty-one years of age,
and has nothing ¢lse to do, to tie himself to the coat-tail of this
poor negro and dog his steps throngh the day so as to see that he
does not go to the polls and cast his vote. [Langhter.] That is
what you call trying to have a free and fair ballot in Alabama.
[Applanse on the Republican side.] Shame! Shame!

Mr. WHEELER. Is it fair for you to state that such a thing was
done, when the evidence, although great effort was made to show
it, does not present any substantial proof of it whatever, but shows
that it was not done ?

Mr. HORR. 1If that troubles you so much I will try and come to
something you did do. Let us refer to the statute of the State of
Alabama which provides that no ballot shall have any distinguish-
ing mark, tigure, or anything of that kind uponit. Now, the Green-
backers got up their ballots, and printed them with Mr. Lowe's
name upon them, and instead of spelling ont the different districts
from which the Presidential electors came, as for instance ** first dis-
trict,” *“*second district,” snd so on, they simply put the numeral,
“ 1st distriet” and “2d distriet,” and so on, and when the polls were
closed and you gentlemen knew that you were defeated—

Mr. WHEELER. Yonare mistaken about that. Nobody knew it.

Mr. HORR. Well, then, when you were fearful that yon were, or
when you had reason to think youn were, or rather before that, when
you feared yon were going to be defeated, you cast about for some
plan, tried to find some way of escape, and then you sent out your
yellow circular advising that these ballots be thrown out on account
of those numerals,

¢ appointed cen-
E thus enrolled

Mr., WHEELER. You are mistaken about that. That was not
the reason for the ballots being rejected, and there is no testimony,
no legal evidence, that any ballots were rejected in this case for that
reason,

Mr. HORR. There is that legal testimony. The managersswear
positively that they threw them out on that account, and for no other
reason, and the Democratic manager swears to that also. You first
resolved that yon would apply a technical microscopic sort of rule
to these ballots so that you might find any possible blemish, no mat-
ter what, so that the votes could be rejected, and thus defeat the
will of the majority.

Now, the best luwyers on this side of the Iouse, and they are just
as good as there are in this House, say that there is nothing on the
face of these ballots which violates the statute of Alabama or ren-
ders them illegal—that conld in any way justify their rejection ; and
what is more, the gentleman from Texas, [ Mr. JoxEs,] who seems to
be a born jurist and an excellent lawyer, and who is on the commit-
tee, snysthatitisproven beyondallpossible contradietion that enough
ballots were thrown out on account of these numerals to elect Mr.
Lowe by a large majority; thrown out simiply beeanse these figures
were on them. I say to you that the friends of Mr. Wheeler did it,
that the evidence shows it, and yon know it. What is the fact?
Suppose the fignres were on these ballots. Did that make the vote
any the less a vote for Lowe? Becanse it happened to be written
“1st” instead of “first,” does that destroy the intention of the voter?
Does that make a ballot illegal? Can yon in that way reverse the
judgment of the people, and put in a man who has no title what-
ever to the place? Mr. Speaker, before I would take a seat and at-
tempt to hold it in Congress on such o retnrn as that I would dig
dirt in the streets and pound gravel on the walks for my living.
[Applause on the Republican side.] The idea of attempting in that
manner to thwart the will of the people of this conntry, or the idea
that the great Democratic party of this country, true to its old in-
stinets, 1 know, of always doing the thing you would think they
would leave undone—I say the idea of their n.plprm'iug such injus-
tice, and then to think that their leading men should stand up here
on this floor and pretend in the face of such facts to sustain by argn-
ment and logic sucha proceeding as that! I must say it is perfectly
astounding. ¥ s

Why, Mr. Speaker, as T came recently from my home in Michigan
and passed throngh the country my heart was filled with gladuess
as I saw the evidence of an abundant approaching harvest. Such
beautiful tields of grain ; such magnificent prospects of a bountiful
crop seldom greets the American husbandman on this continent ; and
I said to myself, God is truly good to this nation of ours. And then
I picked up a newspaper in the cars and read that the Demoerats
were still filibustering in favor of frand and tissne ballots; that they
were still trying to disfranchise the people by crying out about
common figures and punetuation marks, and I thought to myself the
Democratic party, as usnal, playing the fool, and I econld hardly re-
strain myself from exclaiming, “Glory be to God, the country is
safe.” [Applause on the Re})ublic:ln side.] Why, gentlemen, with
such erops whatcan yon do? Unless the weevil sets in, unless grass-
Lioppers come, nnless early frosts appear, unless the potato-hug comes
among us, your doom is sealed. You fixed it yourselves right here
in this House. [Laughteron the Republican side.] When yousaid
we will permit no debate on these election cases your madness was
complete. The American people are not going to allow these men
by ballot-box stuffing, by this kind of trickery, this kind of statu-
tory construction and legal techniealities to thus destroy the free-
dom of the ballot or the power of majoritics in this conntry. They
will never permit this Government to be destroyed in that way.
They know that the will of the people as expressed at the ballot-
box is and should ever be the supreme power of the land, and no
one in this broad country of ours can shut hiseyes to the near future,
The voice of the people ean alreadly be heard like an approaching
storm. Their shouts are now audible like the rambling of distant
thunder. We who eanread the skies know that the fint of the Amer-
ican people has already gone ont, annonneing in no doubtful tones
that they are once more alive to the great pressing question of the
day ; that the purity and freedom of the ballot-box and an honest
count of the ballots, those safegnards of American liberty, must and
ghall be preserved. [Applause on the Republican side.]

There is only one simple question in this case; there is only one
issue involyed; it is the question between right and wrong. It is
the simple question Hll&t(‘:{ by my friend from Texas, [Mr. Joxes,]
Did they throw the ballots out simply because there were numerals,
figures upon them 1 1f they did it by that technical construction,
and if by such twisting as that you can destroy the will of the people
in the eighth district of Alabama, then no such thing ns o fair elee-
tion is possible in that State. If they did thatthen it is the duty of
the American Congress, without regard to the gentleman's politics,
to curreet such findings and prevent such a erime.  So I say, t.hm!gh
the gentleman ditfers from we in polities, notwithstanding I think
he is almost erazy on the subject of finance, still it is my duty 8 1
member of the American Congress and a duty we owe to the free-
men of this country that we should pnt him in his seat on this floor
simply becanse he was fairly and honestly elected. Bm\:, I have no
further words to say in this case, but before I close I wish to make
a remark in response to my friend from Texas, [Mr. MiLL8,] who
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apecially charges that there have been no cases on this side of the
House where the Republican party voted to unseat a Republican
anid seat a Demoerat.

That gentleman musthave forgotten American history. The Forty-
second Congress turned seven Republicans out of their seats and
seated Democrats in several of their places. Why f Simply because
they found the ousted men were not fairly elected. The l"urt.ﬁthini
Congress, also a Republican Congress, turned out six Republicans
and in some cases seated Democrats in their places.

Mr. COOK. Was not one of those Republicans unseated the very
last night of'the Forty-third Congress—not two hours before that Con-

gress expired ¥ .

A Mempinr. Who was that?

Mr. COOK. On the last night of the Forty-third Congress General
Hale Syplher, who had ocenpied a seat during the whole of that Con-
wrress, contested by Mr. Effingham Lawrence, a Democrat, from New
Orleans, was unseated only two hours before the expiration of that
Congress, when Mr. Have, of Maine, of the Committee on Elections,
veported that Mr. Sypher was not entitled to the seat, and that Mr.
Lawrence was, and the only oflicial act of Mr, Lawrence was to take
the oath and draw his pay. Then, as between Pinchback and Sheri-
dan, they were both keptout until the same committee reported that
Sheridan was entitled to the seat, and he took the oath and drew his
pay. That also was on the last night of the Forty-third Congress.
And let me say, that was at a time when the Democratic sidoe of the
Hounse numbered ouly, I think, seventy-seven members.

Mr, HORR., If what the gentleman says about the Sypher-Law-
rence ease is irue, the Republicans of that Congress acted as badly as
did the Democrats in the last Congress, when they kept Mr, Hull, of
Plorida, hiere in his seat during the whole Congress, althongh Mr.
Bisbee was elected by a decided majority, and a Democratic supreme
court of Florida had affivmed by their solemn decision that he was
entitled to his seat; so that there was nothing to do in making up
liis case except simply to put on yourspectacles and read the decision
of yourown court. Yet you kept Hull in the seat here until perhaps
three days before the end of the session, and then turned him out by
the nnanimons vote of that Honse.

Mr. TALBOTT. MayIask the gentleman from Michigan a question?

Mr. HORR. Yes, sir.

Mr. TALBOTT. Wauas not Hull turned out first? And was it not
some time afterward that Mr. Martin was turned out and Mr. Yeates
put in lus place, in the North Carolina case! Did not the Demo-
crats turn out their own member (Hull) first, and the Republican
(Martin) afterward ¥

Mr. HORR. Why did they not turn Hull out at once? He was
kept there simply to let the Demoerat draw his pay who was never
elected. And my memory is that Martin was turned out a long time

first.

Mr. TALBOTT. The gentleman is wrong about the time. Mr.
Hull was turned ont more than a month before Congress finally ad-
journed, and Mr. Martin remmned in for several days after that.

Mr. HORR. Ido not remember just how that was, and perhaps
we were to blame in the Forty-second and Forty-third Congresses for
waiting so long before turning out someof those men who had never
been elected.  But yon arenot going to charge us with thatnow, are
yout I thonght you were mad because in this Congress we have
gone aliont it too early. I supposed it was on that account that you
went to filibustering.  We have not struek a single man, though we
lhave been in session here for six months, who has had time to learn
anything abiout his case, [Laughter.] Just recall how the gentle-
man from Alabama whined last night and plead for more time. He
talked asif he was being imposed upon by the committee, and to hear
Lim tell it you would suppose that he had just heard for the first time
that there was such an election ease pending in this House as that
of Lowe vs. Wheeler. [Laughter.] 1 think, jndgiug from his tall,
Le only found it ont just as we were moving to take up his case. You
all remember how astonished he scemed to be that any one shounld
think of going into this trial at this time, and he wanted just a few
days to lvok up the case. He did not seem to know much about it,
but hoped, if we would allow him, say, two weeks to study it up, that
Lie might be able to find out what all this fuss was about. Did any
one ever see snch efforts at delay as these election cases have called
out? We on this side of the House have had only one course left
open before us, and that was to go straight ahead, and where we
could get proof of these efforts to stifle the voice of the people to give
that voice full power and effect by seating in this House the man
whom the people had actually and legally chosen. We have already
done that in several cases, and I trustwe shall do it in the case now
on trial before us.

Gentlemen, this whole proceeding on the part of the opposition
lias been simply an eflort to do—what? As I stated in the outser,
let me repeat it in conclusion, it is purely an eflort to prevent the
majority of the people in this country from governing it. It comes
from a school of politicians who are never willing that the people,
by their majority, shall be heard when that majority speaks against
a privileged few whom they think were born torule, We are called
upon by our votes in this case to put the seal of condemnation on
all that kind of talk.

There is in this country no privileged class ; learned and ignorant,
black and white, rich and poor, are all entitled to eqnal rights be-

fore the law, and it is our high duty as representatives of the peo-
I)l}a to see to it that the expressed voice of our sovereign is both

eard and obeyed. Mr. Speaker, Itrust I have givenreasonsenough
as to why I shall vote to seat Mr. Lowe, as much as I dislike his
political views. I believe it to be my solenin duty to see to it that
the deviltry practiced in Mississippi, the tissue ballots of South
Carolina, and these tricks of politicians in Alabama, which wonld
put to shame the cunning devices of o ** three-card-monte man” any-
where on this continent, shall not prevail in seating members on
the floor of this House. If in the hour allotted me I have succeeded
in arousing in the breast of any member here a desire to join me in
this work of duty, of real patriotism, then shall I be perfectly satis-
fied with this hurried effort. [Applause. ]

Mr. WHEELER. Iyieldtwominutesto the gentleman from Geor-
gia, [Mr. SPEER. ]

Mr. SPEER. Mr, Speaker, I have taken no part in any of the dis-
cussions of these election cases. I should not do so now but for cer-
tain remarks of the gentleman [Mr. Hornr] who has just taken his
seat. He has thought it proper to arraign the conduct of the Elec-
tions Committee of the Ilorty-sixth Congress. I had, sir, the honer
to be a member of that committes, and I desire now to show its im-
partiality by this undeniable statement of the contests submitted
toit:

In the case of Horatio Bisbee vs. Noble A. Hull the committee
reported for a Republican.

In the ease of James McCabe vs. Godlove 8, Orth the committee
reported for a Republican.

In the case of J. C, Holmes vs. W. F. S8app the committee reported
for a Republican.

In the case of John J. Wilson vs. Cyrus C. Carpenter the committee
reported for a Republican.

In the case of K. M. Boynton vs. George B. Loring the committee
reported for a Republican.

n the case of Ignatius Donnelly vs. William D. Washburn the
committee reported for a Republican.

In the case of Sebastian Duffy vs. Joseph Mason the committee
reported for a chuhlicn.u.

In the case of Anthony Eickhoff vs. Edward Einstein the com-
mittee reported for a Republican. -

And only in the casesof Andrew G. Curtin rs. Seth H. Yocum and
of Jesse J. Yeates vs. Joseph J. Martin, as I remember the facts, did
the committee report for Democrats ; and a suflicient numberof Dem-
ocrats voted with the Republicans against Governor Curtin to defeat
him and retain Mr. Yoeum, the Greenbacker, in the seat. I think
the fucts I have stated will show that the action of that committee
was at least impartial, and that is all I desire to say.

Mr, WHEELER. Mr, Speaker, if anything had been needed to
admonish me of the predeterinination of this House, it is the fact
that in every speech that has been made on this floor to-day upon
the case under consideration, the question as to who received the
majority of votes in this election has not been touched; it has not
been considerd ; bat the speech just made by the distingnished mem-
ber from Michigan [ Mr, Horr] touches just about as much upon this
case as does the majority report which has been brought into this
House, and yet that gentleman probably knows just as much about
this ease as the committee knew who made that report to this House.
I say that because I would not asperse the members of the committee
by charging that they made that report with a knowledge of the
fucts in this case.

The gentleman from Michigan in his speech songht to assail the
people of the South and the people of my district. Sir, if he had
read the evidence in this case he would have found that all the wit-
nesses who were eredible, and whose testimony was not contradicted
testify that the election was condueted with perfect fairness; and
the etforts of the opposing conusel to prove frauds only resulted in
obtaining testimony from their own witnesses that they had never
known tha people of that district to commit any fraud in any elee-
tion. I refer the gentleman to the evidence cited in pages 1 to 12 of
my brief with reference thereto.

The people who supported me in my district are an honorable,
lionest, and brave people. In everything that is admired by Chris-
tians und high-toned citizens they are the Hcers of the constituency
of any member of this House. They would repudiate fraud or dis-
honesty of any kind, whether it referred to elections or to transactions
of a private character,

With regard to the majority report, I want to say that while I
favor and always have favored fair elections, I have a right to ask
that, the majority report should have been a fair and correct state-
ment of the evidence in the case. To illustrate: with regard to one
box there is the evidence of two witnesses, Oune of the witnesses
swears that 136 votes were polled, and that Mr. Lowe received 59,
which would leave me 77 votes.

The other witness swears that Wheeler received 59 votes and Lowe
received 76, Now how many votes do you suppose that committes
reports forthe two parties ! The evidence is given by the witnesses
in answer to the same questions, in the sane breath, and referring
to the same character of ballots. The committee give 76 votes to
Lowe and none to me; not one, That same thing oceurs in regard
to six diflerent precinets.

Now, I ask gentlemen when they reply tome to explain upon what
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theory they have bronght in such a report as that. When the evi-
dence was precisely the same they had no right tosay that my oppo-
nent should have votes counted for him, when the same evidence
gave me votes which they refused to count for me. So much in re-
gard to counting actual votes,

Now, with regard to their decisions regarding points of law. For
instance, in the Bisbee and Finley case, with a law in Florida in
effect precisely like ours in Alabama, the committee says that a vote
cast under the Florida law is illegal unless the voter is registered,
and that no evidence brought before the committee in regard to the

ualifieations of an unregistered voter can make his vote legal so
that it can be connted.

In my case, under the same law, where I prove 1,400 illegal and
unregistered votes for Lowe, the committes say they will not con-
sider that evidence. Let me state to you the reasons.

Mr. ROBESON. If the gentleman will permit me, I would snggest
to him that it would be mueh more convenient for him to speak Irom
the Clerk’s desk, as he has a right to do under the rule. [Mr.
WrheeLER then took his place at the Clerk’s desk.] As this is a
matter in which the gentleman has a personal interest, and as his
voice is not strong, I trust the Chair will see that order is preserved
in the Honse, so that he can be heard.

The SPEAKER pro tempore, (Mr. DINGLEY.) The Honse will pre-
serve order; the gentleman from Alabama is entitled to be heavd,
and the Chair requests members to cease conversation and that order
be restored in the Hall.

Mr. WHEELER. I will ask the Clerk to read from the constitu-
tion of Alabama,

The Clerk read as follows:

The General Asseml'y may, when necessary, provide by law for the registra-
tion of electors throughout the State, or in any incorporated city or town thereof,
antd when it is so provided no person shall vote at any election unless he shall
bhave registered as required by law.

Mr. WIHHEELER. Under that provision of the constitution of
Alabama it is plain thatif a man does vote without being registered
he is not a legal voter, and that his vote cannot avail the man for
whom it is cast. As I have already stated, under a similar law in
Florida, this Honse on yesterday decreed that a vote cast by an un-
registered voter was illegal and could not avail the person for whom
it was cast.

The conumittee in this case construe that law in a manner in which
I desire to submit to any lawyer to say whether itis a fair construc-
tion of a law of that character. Let me repeat what the constitn-
tion of Alabama provides, It provides that the General Assembly
may provide for registration ; and that when registration has been
provided for, then no persou shall vote unless he has been registered.

Now, the committee construe that provision in this wise: that the
Legislature may pass a law for registration, and when it does pass a
registration law, if that law says that a man shall not vote without
being registered, then he shall not vote without being registered.

I submit that is a perversion of the meaning of the framers of the
constitution. The troe meaning is this: the constitutional conven-
tion being assembled, it desired to provide as a prerequisite for voting
that every voter should be registered. In registering he is requirec
to subseribe to an oath to support the Constitution of the Urited
States and the constitution of the State of Alabama.

The framers of the State constitution could not with propriety
establish all the framework and machinery of registration, but they
meant to provide that when the General Assembly provided for regis-
tration, then, after the system had been established by act of the
General Assembly, it wounld be illegal for any man to vote without
being registered.

The gentleman from Wisconsin [ Mr. Hazerrox] asked this morn-
ing why the framers of that constitution did not adopt a provision
that no man should vote unless registered, and have it operate im-
mediately. The reason is plain. 1f they had done so it might have
been impossible to elect a legislature. If the constitution said that
no man should vote unless registered, without deferring its opera-
tion until the machinery for registration had been established, grave
questions regarding the legality of an intervening election might
have been raised.

Now, I submit to any lawyer whether there conld be any other

woper construction placed npon that. I dwell upon this because if
it should be decided that under this constitutional provision no citi-
zen can be a legal voterin Alabama unless he has registered, then
enongh illegal votes are proved to have been cast for the coutestant
in this case to change the result by 500 or 600, even though every
vote which he claims be counted for him.

The next point in this case is the question of non-residence. I
stated that the majority report wasin error on this point also. That
report states that the contestee does not prove that the men are
non-residents,

The majority of the committee refused or failed to dedunet the illegal votes of
non-resident persons who voted for Mr, Lowe, although the proof is positive and
uncontradicted that such persons voted for Mr. Lowe, n.m{ that they were not
residents of Alabama, but residents of other States,

The witnesses grive evidence regarding this matter similar to the following :

“ John Wilson was not a resident of Alabama; he lives in Tennessee, and he
never pretended to claim this as Lis home.

“*Wesley Phillips was a non-resident of the State of Alabama ; he lives in Ten-
nessee,

** Squire Holsten was a non-resident of the State of Alabama; he lives in Georgia,
and is an illegal voter.

: "Jolt‘l‘n 0'Neal was a non-resident of the State of Alabama; claims his home in
eorgin.
o lf;rnr Blair was a non-resident of the State of Alabama; lives in Tennesses;

was an illegal voter,”

The witness also testified that all the non-residents whose namesa they gave
voted for William M. Lowe, and all thése names are found on the poll lists.

Wo eould go on with these details, but space forbids.

It is evid of this ¢k ter which the majority of the committee say is ** not
suflicient.”

They also say: '*Iis (Wheeler's) proofs do not snstain his allegations.”

Could it be possible to give more positive proof than that? By
this character of evidence we prove that eighty-one men who were
working on the Shoals Canal and were residents of Tennessee and
North Carolina and Georgia voted for the contestant. Certainly no
one will contend that such a person is a legal voter under the laws
of Alabama. And this evidence is not in any way controverted by
any other evidence in the cause. But the majority report does not
dednet a single one of these votes from the vote of the contestant.

Again, on the question of votes of minors. We allege in our an-
swer that minors voted for Mr, Lowe at various precincts, and we
put in proof of this character:

Mr. Lewisswears that Jack L. Armestead voted for Mr. Lowe ; that he had known
him for ten years, and when he first knew liim he was not more than six or seven
yeura old. He also swears that Berry Coager voted for Lowe; that he had known
hli:iln for twelve years, and when he first knew him he was not more than six years
old.

On page 8 of the record I proved that James Chandler was only
cighteen years old. Also, page 899, that Robert Smith was only
twenty yearsold, and that Ephraim Springer was only twenty years
old. All of these persons the proof shows voted for Mr, Lowe.

This is the eharacter of the uncontradicted evidence which I pro-
duce to show that minors voted for William M. Lowe.

By such evidence I have proved that sixteen voters were minors,
their ages varying from seventcen to twenty years, and that they
voted for Mr. Lowe; yet the majority report says that there is no
evidence showing that these minors voted.

Then again, with regard to eonvicts. We prove by the magis-
trates who convieted certain men that they were convicted ; and we
prove also that they voted for the contestant. The majority report
states that we shonld have produced in evidence transeripts of the
convictions. This would be true if the convietions were matters of
record. But it is shown by the proof that these men were convicted
in magistrates’ conrts, which under the laws of Alabama are not
courts of record. Henee there was no record of their convietion.
But as this was somewhat of a qunestionable subject, I notice that
the minority of the committee have not included these in the votes
they say should be dedneted from the votes of the contestant.

Again, the reéport of the majority says that we did not prove for
whom the unregistered voters voted. 1t would he impossible for me
to read all the evidence on thissubjeet, but with regard to GO0 voters
of this character the evidence is as conclusive as it is possible for
human evidence to be.

For instance, the witnesses swear, *“I know such a man; I saw
him vote; I saw his ballot, and the name on his ballot for Congress-
man was William M. Lowe. I saw Lim hand that ballot to the in-
spectors.”  Other witnesses swear as follows: * I know such aman;
{S{Ifl?gw he voted for William M. Lowe for Congress, November 2,

There is evidence similar to this with regard to over 600 voters
whom we prove to be unregistered and to have voted for Mr. Lowe.
The majority report says there is no evidence showing lLow these
unregistered men voted.

As to 400 others of these nnregistered voters we prove how they
voted in this way: we prove that they were of the party which sup-
ported Mr. Lowe; that they were recognized advocates of his at the
election 3 and altimngh the witnesses say they did not see them hand
in their ballots, yet they say they were snpporters of Mr. Lowe, they
were advocating his election, they belonged to the party which sup-
ported him and they have every reason to believe that these men
voted for him. This evidence is entirely undisputed, and it is the
very character of evidence which the majority report in the case of
Bisbee vs. Finley says is sufiicient to prove how a man voted. Itis
the same character of evidence which the majority reportin the case
of Lynch vs. Chalmers says issufficient to prove how men voted.

Now, to illustrate another point whieh I regard as a hardship upon
the contestee, The majority take the evidence of one witness who
says that sixty-one colored men voted at a certain precinet—Cave
Springs; and that the colored men were solid for Mr. Lowe. Upon
this evidence the majority count 10 more votes for Mr. Lowe thau
were returned for him, simply because one witness swears that
sixty-one colored men voted there, and that the negroes were golid
for Mr. Lowe, and the returns showed only 51 votes for him. When
I prove twenty-two of those men were not registered, they refuse to
take that same evidence to show how ghey voted,

I will repeat that while they take a part of the same answer to a
question to prove that sixty-oune men voted for Mr. Lowe, and when
I prove twenty-two of those sixty-one men were nnregistered, they
refuse to tuke that evidence to prove how the men voted when we
proved them to beillegal. So far as this evidence benefited Mr. Lowe
they took it to attack the sworn return of an inspector, but when



1882. CONGRESSIONAL

RECORD—HOUSE. 4489

we turn and say take those 10 extra votes and give them to him, but
we claim you must dedunct 22 becanse we prove those 22 are not
registered, they say that evidence is not sufficient to prove for whom
they voted.

We come now to Meridianville. They pnt witnesses on the stand,
and those witnesses swore they voted for William M. Lowe. Iproved
twenty of them were not registered—voted without being registered,
and they say that proof is not sufficient to show for whom they voted;
in other words, in the same cause the same witnesses giving evi-
dence with regard to the same subject, that much of it which is of
benefit to the contestant they say 18 good, but that much which is
to the benefit of the contestee they say is not good.

I respectfully submit that it is not right for the committee to make
a report that would do the injustice to my district and to myself to
say that they would count 400 or 500 more votes for the coutestant
than the evidence shows belongs to him and refuse to count any part
of the votes which were cast and not counted and which the evidence
showed belongzed to the contestee, even though it did not change the
result? DBut I insist it does change the result, and would, if counted
properly.

There is one question more I want to speak of. The law of the
United States regarding the manner in which evidence is taken in a
contested-election case is in substance like the judiciary act of 1789
in regard to the same subject, and the decisions of the Supreme Court
onhthe one law will be a correct construetion, and binding on the
other.

1t is a remarkable fact that nearly every essential paper called a
deposition which the contestant has brought here and placed before
this committee is entirely without any certificate of any kind what-
ever. One hundred and ten of the depositions also fail to show that
any one of the witnesses were sworn. Inaddition to that fifty depo-
sitions in the record show the commissioner who took them refused
to allow the contestee to cross-examine the witnesses, or to propound
to them any question of any kind.

I ask the Clerk to read one of the certificatesof the commissioner,
which shows his illegal rulings in refusing to allow contestee to
Cross-examing witnesses,

The Clerk read as follows:

Tne STATE OF AvaBaMa, Madizon Coundy:

The objections on the other side of the sheet were made to each question of con-
testant, but were written below the answers for convenience, as contestant hac
printed his questions so closely that objections could not otherwise be entered.

After entering the olijections contestee, by his attorney, then proceeded to crose-
examine said witness, but the commissioner ruled and decided that contestee had
no right to cross-examine a witness after entering an ohjection to the questions of
contestant, and the commissioner avclined to allow any question propounded by
contestee or his attorney to be written down and become a part ot t-]lle record, to all
of which contestes, by his attorney, objected, and after the ruling of the commis-
sioper duly excepted thereto, and asked the commissioner to sign his name to these
objections and exceptions.

A. J. BENTLEY,

Notary Public and Commissioner.

Mr. HEWITT, of Alabama. I wonld like to ask my colleagne
whether a motion was made before the committee to exclude that
kind of depositions.

Mr. WHEELER. Motions were regularly filed before the com-
mittee, and they were printed and in the hands of the committee,
and when this was brought to their attention they all with one voice
seemed to say, and some expressed themselves openly, that such testi-
mony was illegal and conld not be received. But on such evidence
as that they make a change in the result of about 300 votes.

In other cases where we cross-examined the witnesses of Mr. Lowe
we conclusively showed that the witnesses did not testify truthfully
in answer to questions of contestant, Therefore, to prevent the em-
barrassment of cross-examination, the contestant’s attorneys served
a false notice on the contestee. The notice said they wounld take
evidence at or near Pleasant Hill, and as Pleasant I[ifl was a place
consisting of several plantations it would be no more notice than to
say they would take evidence at or near Capitol Hill. I had notice
served by the sheriff requiring a more definite notice, and I will have
that notice read.

The Clerk read as follows:

William M. Lowe, contestant, vs, Joseph Wheeler, contestes.

To David D. Shelby, esq., or Paul L. Jones, esq., or L. W. Day, esq., attorneys of
Hon. William M. Lowe:

GENTLEMEN: T have received notice that yon will take evidence on Monday,
March 'n;. 1881, at or near Pleasant Iill, in the county of Madison, }icridimwilf
recinet.

L This is to inform you that there is no such place as Pleasant Hill on any maps
of Alabama, or Malfison County, not even the largest maps ; there is no poat-oflice
of that name; thers is no voting place of that name; there is no incorporated
town of that name; thereis no town of any kind of that name; there is no village
of that name, or hamlet of that name.

Well-informed people are unable to state what place is referred to by that name.
Contestee therefore gives notice that wishout more definite or specitic information
and notice he will be unable to tind said place and cross-examine wituesses. Con-
testee therefore gives notice to contestant through hlnattomu')'s that he will move
to suppress all evidence taken nunder the ]lmlenﬁed notice referred to. Contestee
states that he is desirons of being present when the witnesses mentioned in said
pretended notice are examined, nml he desires and demands as a right that he have
a new notice as required by law,

JOS. WHEELER.

Execnted March 5, 1881, by serving a copy of the within notice on D. D. Shelby,
esq., s attorpey for William M. Lowe, esq.

JNO0. W. COOPER, Sherif,

By JOE E. COOPER, Deputy.

Mr. WHEELER. Receiving no response to that, I made an affi-
davit to a similar paper, and had that served upon them also, as is
shown by the record below; and even with that paper they gave
no intimation as to the place where they would take the testimony.
I then employed a lawyer and told him to go to the place indicated,
or to the plantation which bore that name, and see if he could find
where men were congregating and in that way ferret out the place
where thistestimony wasto be taken. Hestarted tothe place, andon
inquiry he learned that colored men were scen going west that morn-
ing. He followed, and after going six or seven miles he found a place
where a nephew of the contestant was taking testimony. Dut after
he reached there lie was refused the privilege of cross-examining the
witnesses, as is shown by the commissioner’s certificate. But that
is not the worst of it. The certificate of the commissioner and the
affidavits of two lawyers who happened to be there when some of
these ex parte affidavits were being taken are in the record, and I
will have one of them read.

The Clerk read as follows :

STATE OF AvapaMa, Madison County :

Defore me, A.J. Bentley, notary public and ex afficio J. P., personally appeared
James M. Robinson, who, being sworn, deposes and says that he came fo the office
of A. J. Dentley on Monday, March 7, 1881, and saw Joseph Walker being ex-
amined as a witnesa in the contested-election case of Lowe, contestant, and
Wheeler, contestee; that said Joseph Welker was asked, * For whom did yon
vote for Representative in Congm«ss‘l" The witness replied, ** I voted for Gen-
eral Wheeler and Colonel Lowo."

Mr. Lowe Davis was acting as attorney and was taking down the evidence him-
self, and no one was representing Joseph Whieeler.

Mr. Lows Davis did not put down the answer as it was given, but pnt down
only the name of William M. Lowe, thus making the witness's evildence show that
he voted for William M. Lowe, when in fact afliant believes he did vote for Joseph
Wheeler. Afliant further states that he gave said Joseph Walker a ticket with
the Garfield electors npon it, snid the name of Joseph Wiheeler for Congress on it;
and atfiant believes said Joe Walker did vote said ticket.

J. M. ROBINSON.

Signed and sworn to before me this the 15th day of March, 1851,
G. BENTLEY,

N. P., ex of., Jus. Peace.

Mr. WHEELER. In addition to that I will have the Clerk also
read the certificate of the commissioner who took this evidence.

The Clerk read as follows:

THE STATE OF ALABAMA, Madizon County :

When the witness, Harry Derrick, was being examined, and when he was asked
the second question by contestant, which was as follows: ' For whom did you
vote for Representative in Congress " the witness replied: * I voted for General
Wheeler and Colonel Lowe ;" and to the further question of contestant's attor-
ney the witness sail ** The names of both General Wheeler and Colonel Lowe was
on the ticket I voted ;" and finally, after much prompting by contestant’s attor-

e
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ney, the said witness finally said he voted for William M. Lowe.
A.J. BEXTLEY, J. P,
Conrmissioner.

Mr. WHEELER. Itisthat character of evidence, evidence which
the certificate of the commissioner shows was written down by the
lawyer who was taking the evidence, and which conveyed a mean-
ing different from what the witness sought to convey—this is the
character of evidence that you are called on now to consider in the
question of a right to a seat in this Honse, and that is exactly the
kind of evidence that is used against the contestee in this case.

Mr. HEWITT, of Alabama. I would like o ask my colleague in
this conneetion if that deposition which has just been read is taken
i'llll thc?hmldwriting of Colonel Lowe's attorney that represented him
there

Mr, WHEELER. I think it is, though I kuow nothing further
except what the evidence discloses.

Mr. HEWITT, of Alabama. It says he was writing out the an-
SWers.

Mr. WHEELER. Yes, sir; but the evidence is here, though I
cannot testify myself as to the handwriting,

Again, an attempt was made to attack Flint box. They put in
evidence the return from the probate jndge of Morgan County, and
on that return, as appears in the committee-room, is indorsed the
words, “ Flint precinet not given: Lowe 76, Wheeler 59.”

The argument is made by contestant’s attorneys, and by that ar-
gument 76 votes are claimed for Lowe; and afterward we sent to
the probate judge, who files his afiidavit, which is attached to a mo-
tion which was before this committee, showing that when thereturn
left his hands that indorsement was not on it, and never was put on
it until it went into the hands of the agent of Colonel Lowe. And
this is the character of evidence brought here to be imposed upon
Congress to affect the right of a seat on this floor.

The aflidavit of the probate judge referred to is as follows:

THE STATE OF ALABAMA, Morgan County :

Before me, John R. Fowler, clerk of the cireuit court, personally appearmd E.
M. Russell, probate judge of the connty of Morgan, State of Alabama, who, being
duly sworn according to law, saysthat he furnished to the attorneys of Willinm M.
Lowe a paper certifying to the vote of Morgan County, by precinets, as returned
to the secretary of state by the board of supervisora of the connty of Morgan, for
election held November 2, 1880,

Aftiant further states that the following words, viz, * FlInt precinet not given:
Lowe 76, Wheeler 59, were not indorsed upon the paper by atliant, nor were such
worids on the paper when the paper left his office.

E. M. RUSSELL,

Judge of P'robate Court.
Sworn to and subscribed before me this the 27th day of March, 1882,
[BRAL.] JOHN R. FOWLER,
Clerk of Cireuit Court.
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There are one hundred and ten depositions of this character; for
instance, it is headed “deposition of Justice Macdonald, a witness
for contestant, taken on the 11th day of March, 1831,” and at the
bottom is put, ‘*signed before me on the day and year above writ-
ten. Robert W, Figg, N. P.” There is nothing to show that the
witness, who it is claimed was examined, was ever sworn, and no
certificate showing that it was written in the presence of the com-
missioner; there is no certificate of any kind as required by the law
except the words “signed before me on the day and year above
written.”

Aud that deposition and one hundred and nine like it are taken as
good evidence to attack the seatof amember of Congress. And worse
than that: they took these depositions to show lLow men voted,
and they swore they did not know how they voted. Even if they
were sworn at all, the pretended depositions prove nothing.

I give him a sample of this evidence :

State if it is not trne that yon do not know what ticket you voted except by
hearsay, Answer. It is true.

And there are fifty pretended depositions of the same character,
where the witnesses say that they only knew from what some man
told them of how they voted, and several swore that they voted for
Lowe for President and others that they voted for him for Senator.
I only allude to that to show that these people did not know how
they voted, and yet the committee take that evidence to not only
reject the box that represents 142 votes for contestee and only 57 for
the contestant but they reject the box altogether and take this char-
acter of evidence to prove 123 votes for Lowe, and they give him 128
votes and do not give any to the contestee, although the same wit-
nesses swore that the contestee received a number of votes at that
box. At this box the inspectors are proven to be men of high char-
acter, and they testified that every thing was condueted with perfect
fairness, but notwithstanding this the box was rejected.

This 1llegal evidence taken for the contestant was taken at an
illegal time, taken at a time when the contestee conld not rebut it,
becaunse it was taken within the last ten days, and the contestee
therefore had no opportunity to rebut. The contestant had a right
to only take evidence in rebuttal of what the contestee had proven.

I desire to say, with reference to the committee, that 1 do not De-
licve they inteutionally made such a report. They have been im-
posed upon by some oune. In view of the voluminous character of
the record and the extent of their duties they relied on some one to
give them these fiucts and to point vut the evidence to be inserted in
the report, and in that way they have committed this great wrong
against the contestee.

Now, to illustrate in regard to the Meridianville box. There were
sixty pages of evidence. The committee put in two pages. There
is not one word of contestee’s evidence alluded to; and this Honse
would never know that the contestee had taken any evidence at
that poll unless I was permitted to stand here and tell the House of
it. They put in their report what occupies less than two pages,
and call that evidence in regard to Meridianville box No. 2, while
every word that is hurtful to the contestee in the evideuce is re-
futed and denied by three witnesses, who the witnesses for the con-
testant as well asall the other witnesses in the case state to be men
of the very highest character; and the evidence of those gentlemen
is not alluded to or referred to in this majority report.

They proceed in the same way in regard to Lanier’s. Out of evi-
dence covering over seventy pages there are but three lines of evi-
dence of the contestee incorporated, and those three lines ure culled
out for the benefit of contestant and not for the benefit of the con-
testee.

I insist that it is the duty of a committee when it reports to this
House to report the facts, to report the facts that are proven, and to
give enough of evidence to show what legal conclusion should be
arrived at from all the evidence in the case.

I shall now allude to some of the conclusions which are arrived at
by a member of the committee, the gentleman from Massachusctts,
[Mr. RANNEY, ] withregard to registration. That gentleman refuses
to concur with the majority of the committee in their assumption
that registration is not a prerequisite for a voter in Alabama, but
he takes the ground that the evidence offered by the contestee is not
suflicient to establish that these persons were not registered.

For instance, there are some poll lists in evidence; they are put in
evidence in this way: the law says that when the polls are closed,
and the votesare countedoutand the returns prepared, the inspectors
shull certify to the poll list and to the returns. It is frequently the
case that all these statements are incorporated in ons certificate, be-
cause the wording of the statute implies that that is what was in-
tended. When we apply to the probate judge for the returns of the
county he extracts frowm the returns of each precinct the necessary
information that is wanted.

For instance, if we want a return of the votes of the county he will
take for this precinet the votes as returned from it, and for the next
precivet the votes as returned from that, and so on throughout the
whole list. He will then tabulate the returns, put themin the form
of a table, certify them to be correct, and deliver them as good evi-
dence in any canse. And the contestee in this ease has produced
just such evidence, and it has never been questioned by any court
when properly certified. In the same way if’ we want the poll lists

the judge takes the returns and copies out the poll lists and certifies
under the seal of office that it is a correct copy of the poll list of the
precinet referred to. Now, in seven different precinets the probate
jndge of Juckson County gives us certificates of that character, and
I will have one of the certificates read.

The Clerk read as follows:

THE STATE OF ALABAMA, Jackson County :

I, John B, Tally, judge of probate for sald county, hereby certify that the above
and foregoing, from one to four inclusive, contain a full, true, and complete exemn-
plification of the poll list of Carpenter’s precinct No. 4 in said county, made on tho
second day of November, 1880, of the election for President and Vice-President of
the United States of America and for Congressman for the eighth Congressional
district of the State of Alabama.

Given under my hand this the 5th day of March, 1831,

JOHON I. TALLY,
Judge of Probate.

Mr. WHEELER. That same probate judge was afterward put on
the stand, and he puts that poll list in evidence, and swears it is the
poll list for that precinet for that election ; and he is cross-examined
on it, and no question is raised as to that being the poll list of that
precinet.

I respectfully submit that this evidence is conclusive and satisfac-
tory; but evenif it were not, there issuflicient other evidence toelect
me by a large majority.

The SPEAKER. The time of the gentleman fromn Alabama [Mr.
WnEeELER] has expired.

M r,? ROBESON. Does the gentleman from Alabama desire more
time

Mr. HAZELTON. I desire to make a request of the House. We
all know as to the contestant, Mr. Lowe, that the condition of his
throat issuch that he is unable to address the Honse. But he has a
specch prepared which he desires to have the leave of the House to
print.

The SPEAKER. The gentleman from Wiseonsin [ Mr. HAZELTON{
asks unanimons consent that the contestant in this case be allower
Lo print remarks on it.

Mr. SPRINGER. I donot thiok that has ever been done. I do
not wish to object, but I would suggest that this might give an
opportunity for oue gentlemun to make very serions assaults on
another. I will not object, however, if it is not proposed to print
anything of a personal character.

Mr. HAZELTON. 1 donot presume there will be anything per-
goual in the speech. The gentleman from Alabama merely desires
to present the legal argument.

Mr. SPRINGER. It 18 a precedent which has never been allowed
heretofore,

The SPEAKER. Contestants have always been allowed to ad-
dress the House when they have so desired.

Mr. WHEELER. I do not objeet.

There being no objection, leave was granted to Mr. Lowe, the con-
testant, to have printed in the RECORD remarks on the pending case.
[See Appendix. ]

Mr, HAZELTON. I move that the House do now adjourn.

Mr. ROBESON. If the gentleman from Alabama [ Mr. WHEELER]
wishes his time ﬂxtun(lcd,?s!mﬂ ask that that be agreed to by nnan-
imons consent.

The SPEAKER. The gentleman from New Jersey [ Mr. ROBESON]
asks unanimous consent that the gentleman from Alabama have an
additional hour,

There was no objection.

Mr. HAZELTON. Let the gentleman take the additional time in
the morning.

ENROLLED BILLS SIGNED.

Mr. ALDRICH, from the Committee on Enrolled Bills, reported
that the committee had examined and found truly enrolled bills of
the following titles; when the Speaker signed the same:

A bill (H. R. No. 800) granting a pension to Justus Beebe;

A bill (H. R. No. 662) authorizing a duplicate check in payment
of pension to William A, Garduer, of I-‘rcEerick County, Maryland,
in licu of one lost ;

A bill (H. R. No.

A bill (H. R. No.

A bill (H. R. No,
man ;

A bill (H. R.

377) granting a pension to Frank Kitzmiller;
1154) granting a pension to Edward Farr;
1120) inereasing the pension of George H. Black-
No. 1288) granting a pension to Mary Blowers ;

A bill (H. R. No. 1373) granting a pension to James K. Sturtevant;

A bill (H, R. No. 1452) granting a pension to Lewis Blundiu;

A bill (H. R. No. 2038) granting a pension to Caroline Chase ;

A bill (H. R. No. 2260) grauting a pension to Thomas J. Cofer ;

A bill (H. R. No. 2442) granting a pension to Merton Stanelifi';

A bill (H. R. No. 3000) grauting a pension to Nathaniel J. Coflin ;

A bill (H. R. No. 3071) for the relief of Charles H. Frank;

A bill (H. R. No. 3549) granting a peunsion to Mary C. Murray ;

A bill (H. RR. No. 37G1) grauting a pension to Lewis Lewis;

.Al.bill (H. R. No. 4546) granting a pension to Willinm H. Styles;
ant

A bill (H. R. No. 5993) for the relief of Prescilla Decatur Twiggs.
LEAVE OF ABSENCE,

By nnanimons consent, leave of absence was granted to Mr. Wiit-
THORNE for ten days.
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ORDER OF BUSINESS.
Several MEMBERS. Regular order!
The SPEAKER. The regnlar order is the motion of the gentleman
from Wisconsin, [ Mr. HAZELTON_.'I! that the House now adjourn.
T'he motion was agreed to; and accordingly (at four o’clock and
twenty-five minutes p. m.) the House adjourned.

PETITIONS, ETC.

The following memorials, petitions, and other papers were laid on
the Clerk’s desk, under the rule, and referred as follows:

By Mr. ATHERTON : Paper relating to the pension claim of Sarah
Maxwell—to the Committes on Invalid Pensions.

By Mr. BRAGG : Papers relating to the pension claim of Adaline
P. Loy—to the same committee.

By Mr. CAMPBELL: The petition of 1,250 mechanical engineers
from different States, for the appointment of a commission to test
jron and steel and other materials used in the construction of bridges,
&ec.—to the Committee on Manufactures.

Also, the petition of honorably discharged soldiers of Meyersville,
Pennsylvania, for the establishment of a soldiers’ home at Erie,
Pennsylvania—to the Committee on Military Affairs.

By Mr. DEUSTER : Memorial of the Wisconsin Academy of Sciences,
Arts, and Letters, praying for an appropriation for the continnation
of survey in Wisconsin under the auspices of the United States

Joast and Geodetie Survey—to the Committee on Appropriations.

By Mr. FORD: Papers relating to the claim of W. W. Jackson—
to the Committee on War Claims,

By Mr. GARRISON: The petition of J. I, Lamden, praying to be
reinstated as an engineer in the United States Navy—to the Com-
raittee on Naval Affairs,

By Mr. LUNA: The petition of Sisters of Mercy, of Yankton, Da-
kota Territory, praying for an n}:pmpri:\.tion of §25,000 to aid them
in maintaintng their works of charity—to the Committee on Appro-
priations. ]

By Mr, MOREY : The petition of J. F. Hill, for the establishment
of apost-route from Cravers to Owensville, Clermont County, Ohio—
to the Committee on the Post-Office and Post-Roads.

By Mr. PACHECO: The petition of Fairbanks & Co., praying
the Government to adopt their gold and silver coin scale and coun-
terfeit coin detector—to the Committee on Coinage, Weights, and
Measures.

ByMr. WILLIS: The petition of the Louisville (Kentucky) Board
of Trade, for the passage of the bill relating to the construction of
bridges across the Ohio River—to the Committec on Commerce.

By Mr. M. R. WISE: Memorial of John Carlson, in relation to
a claim against the Egyptian Government—to the Committee on For-
eign Affairs.

HOUSE OF REPRESENTATIVES.
SATURDAY, June 3, 1882.

The House met at eleven o'clock a. m.
Rev. F. D. POWER.
The Journal of yesterday’s proceedings was read and approved.

RIVER AND HARBOR APPROPRIATION BILL.

The SPEAKER. The gentleman from Louisiana, Mr. GIBSON,
who is confined to his room by illness to-day, has, by note to the
Chuair, requested that leave be obtained for him to have printed in
the RECORD some remarks by him upon the river and harbor appro-
priation bill.

Mr. COX, of New York. I would like to have the same privilege
in case 1 do not get an opportunity to speak on that bill,

Mr, HAWK. Let general conseut be given.

The SPEAKER. Is there objection to the request of the gentle-
man {rom Louisiana, [Mr. Gisson 1]

There was no objection, and leave was granted accordingly. [Sce
Appendix.]

ELECTION CONTEST—LOWE VS. WHEELER.

Mr. HAZELTON. I call for the regnlar order.

The SPEAKER. The regular order is the further consideration
of the contested-election case of Lowe vs. Wheeler. The gentleman
from Alabama [Mr. WHEELER] is recognized by the Chair, and is
entitled, under the permission of the House already given, to one
hour longer.

Mr, WHEELER. Mr. Speaker, owing to illness in my family,
which prevented my sleeping last night, I had determined at one
time not to avail myself of the courtesy of the House in extending
my time. But there are one or two things which I have thought
best to state before 1 close. On yesterday a question was raised by
a statement of the gentleman from Penunsylvania [Mr. KELLEY] to
whicli I desire to refer, and I repeat that my statements to the House
on this subject are correct. The full record reached me on the last
day of February, and the argument was ordered to commence (against
my protest) on March 20,

The only Democrat on the sul-committee was absent when the

Prayer by the Chaplain,

counsel for contestee made their argnments. The committes an-
nounced that one hour and a half would be allowed my side, and I
am convineed that had my counsel thought it would have availed
they would have urged with all power for an extension, hecause that
time gave no opportunity to hardly touch upon half of the points

involved, and the committee shut off my connsel in the midst of an

argument upon one of the points in question.

The committee positively refused .to give an extension to thirty
days for filing briefs, and consequently we were compelled toappear
before the committee before the briefs for the contestee were printed,
and I will state here that the counsel who argued my case assured
me that it was their opinion thatron the evidence no judicial tribu-
nal would come to any other conclusion than that the contestee was
elected by a large majority.

I stated, and I state it again, that two gentlemen selected to argue
my case before the Honse were unable to get the majority report
from either the document-room or the Election Committes room
until the day the case was called up for consideration. It is true a
few copies were given out before, but they had been given to other
gentlemen ; and on May 31 and the morning of June 1 additional
copies were songht for without success.

1 desire also to say one word in reply to the gentleman from Michi-
gan, [Mr. Horr.] His speech was not upon the case before this
House; but it was largely an aspersion upon the people of the Sounth.
Now, I desire to say to him with all respect that if the people in the
Southern States—and I say it because I know the people in every
part of the Sonth—if the people in the South who you call Demo-
crats were congregated together and any one should commence as-
persions against the people of Michigan hie would be rebuked by his
comrades. Soathern people do not gather together to vilify people
of entire States and sections. When they speak of strangers and
persons who are absent they adhere strictly to the truth and en-
deavor to avoid the possibility of doing injustice; and I never have
known any persons, wherever from, whether male or female, who
had just canse to complain of any lack of the most conrteous hospi-
tality while in the country of the Southern people.

1 desire to say further, in refutation of what the gentleman from
Michigan said yesterday, that no less distingnished a gentleman than
the honorable Mr. Warner, of Alabama, formerly of Ohio, and who
a fow years back was Senator from Alabama, in the presence of the
honorable Speaker of this House and an assemblage of over three
thousand people, asserted substantially as follows: that he had lived
in Alabama for sixteen years; that lie had been an open, avowed,
out-spoken, earnest Republican politician doring that time, and had
never yet received from any confederate soldier a single word or act
that was not as courteons and kind as it was possible for one gen-
tleman to extend to another. Ex-Senator Warner, whose testimony
I thus cite, has traveled over the South, and is known generally by
the Southern people.

I wish to say one word more. The gentleman from Michigan saw
fit to read a lecture upen what a gentleman who receives a certifi-
cate from his governor to a seatin this honorable body should do;
and he illustrated it by what he stated had been done by a gentle-
man from Michigan. I will state to him that when Ireceived notice
of contest filled with charges of fraud, Iinformed the gentlemen who
had charge of Mr. Lowe's interests that if the evidence showed that
I had not been fairly and honorably elected, I wonld resign my cer-
tifieate and would refuse to come and sit in the halls of Congress.
But as the investigation progressed the evidence showed more and
more illegality regarding the votes of my opponent, while at tne
same time the thorough fairness of the election on the part of my
friends was conclusively proven until the evidence presented here
shows beyond question according to the precedents established in
this House, even including those of this very week, that the con-
testee in this case was elected by a very large majority of the legal
voters. I mean by thisthat the proofeonclusively shows that giving
to the contestant every vote he claims and deducting votes of voters
which this House has decided to be illegal and voidin deciding cases
under similar laws, there would be left forme avery large majority.
I ask any gentleman whether with such evidence he would he doing
right to his constitnentsif he did not obey their mandate and serve
them here to the best of his ability ?

The minority report in this case, concurred in by the Demoeratic
members of the committea, cites the law and the facts; and the con-
clusion of the minority is that under no eirenmstances upon the evi-
dence in this ease conld a decision be rendered giving the contestee
less than two thousand majority. A decision was rendered by this
Honse on Thursday, on the subject of registration, which, if adhered
to, would elect me by a large majority, and I insist that this Honse
has no right to decide a question on Thuarsday to seat a Republican
member, and then reverse their decisions on Saturday of the same
week to seat a Greenback ally; and yet that is what the majority of
this House will do if they contirm the majority report in this case.

The proof in this case shows beyond any qnestion, as I stated on
yesterday, that at least three thousand persons who were not regis-
tered voted at that election. We prove further by uncontradicted
and unquestioned evidence that at certain polls eight hundred of
these nnregistered persons voted for the contestant, and thereis not
a particle of prunf in the record to controvert this. The proof is,
further, that in many cases the poll list shows the names of persons
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