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CONGRESS! ON AL RECORD-HOUSE~ APRIL 6, 

HOUSE OF REPRESENTATIVES. 

MoNDAY, April fJ, 1908. 
The House met at 12 o'clock m. 
Prayer by the Chaplain, Rev; HENRY N. COUDEN, D. D. 
The Journal of the proceedings of Saturday was read. 
Mr. PAYNE. 1\Ir. Speaker, I move that the Journal stand 

approved. 
The SPEAKER. The gentleman from New York mo-ves the 

approval of the Journal. 
The question was taken, and the Chair announced tbe ayes 

seemed to ha-ve it. 
Mr. WILLIAMS. Division, Mr. Speaker. 
The SPEAKER. The gentleman from .Mississippi demands 

a division. 
The House divided, and there were-ayes 130, noes SO. 
Mr. WILLIA1\IS. Mr. Speaker~ I call for tellers. 
The SPEAKER. The gentleman from Mississippi demands 

tellers. 
.Mr. PAYNE. Mr. Speaker~ I make the point of order · that 

that motion is clearly dilatory. It is a very decisive vote. 
The SPEAKER. The Chair holds the motion is dilatory. 
.Mr. WILLIAMS. Then, Mr. Speaker, I call for the yeas and 

nays. 
The yeas and nays were ordered. 
The question was taken, and there were-yeas 24(), nays 34, 

answered " present " 11, not voting 1()3, :us follows : 

Adair 
Adamson 
.Aiken 
Alexander, Mo. 
Alexander, N. Y. 
Allen 
Ames 
Ansberry 
Anthony 
Ashbrook 
Barclay 
Bartholdt 
Bartlett, Nev. 
Bates 
Beale, Pa. 
Beall, Tex. 
Becle 
Bell, Ga, 
Bennet, N. Y." 
Birdsall 
Bonynge 
Booher 
Rowers 
Boyd 
Bradley 
Brodhead 
Brownlow 
Brumm 
Burke 
Burleigh 
Burleson 
Burnett 
Butler 
Byrd 

alder 
Calder head 
Caldwell 
Campbell 
Candler 
C pron 
Carter 
Cary 
Caulfield 
Chaney 
Chn:pman 
Cocks, N.Y. 
Conner 

ook, Colo. 
Cook, Pa. 
Cooper, Tex. 
Cooper, Wis. 
Cousins 
Cox, Ind. 
Cravens 
Crawford 
Crumpacker 
Cushman 
Dalzell 
Darragh 
Davis, Minn. 

Bartl<'tt, Ga 
Brundidge 

arlin 
lark, Uo. 

Clayton 
Flood 

oulden 
Gregg 
Hackett 

Cockran 
Currier 
Foster, Ind. 

YEAS~240. 

Dawson Huff Overstreet 
Denby Hughe , N . .J. Padgett 
Denver H~ Iowa Page 
Diekema Hull, Tenn. Parker, N. J". 
Dixon Humphrey, Wash. Parsons 
Douglas Humphreys, Miss. Patterson 
Draper .Jones, Wash. Payne 
Dri coll Kahn Perkins 
Dwight Keifer Pou 
Ellerbe Kennedy, Iowa Pray 
Ellis, Mo. Kinkaid Pujo 
Ellis, Ore"'. Kitchin, Claude Rainey 
Englebright Knopf Randell, Tex. 
Esch Knowland Ransdell, La. 
Fassett Kiistermann Rauch 
Favrot Lafean Reeder 
Ferri Lamar, Mo. Reid 
Fi~erald IJandis Rodenber.~ 
Floyd Langley Rothermel 
Focht Laning Rucker 
Foss Law Russell, Mo. 
Foster, ill. Lawrence Ryan 
Foster, Vt. Leake Saunders 
Faolkrod _ Lee Scott 
Fuller Lewis Shackleford 
Fulton Lindbergh Sheppard 
Gaines, Tenn. Littlefield Sherley. 
Gaines, W.Va. Lloyd Sherwood 
Gardner, ?lficb. Longworth ~ims 
Garner Loudenslager Slayden 
Garrett Lovering Small 
Gillespie Lowden Smith, Cal. 
Gillett McCall Smith, Iowa 
Goebel McCreary Smith, Mich. 
Gordon McDermott Snapp 
Graham McGuire Southwick 
Granger McKinlay, Cal. Sperry 
Greene McKinley, Ill. Spight 
Griggs M-cLachlan, Cal. Stafford 
Hackney McLain 'Steenerson 
Baggott Mci~ughlin,Mich. Stephens~ Tex. 
Hale McMillan Sterling 
Hamilton, Mieh. Macon Sturgiss 
Hamlin Madden Sulloway 
Hammond Ma-dlson Tawney 
Harding Malby Taylor, Ohi,o 
Hardwick llinn Thistlewood 
Hardy Moon, Tenn. Thomas, Ohio 
Hask~s Moore, Pa. Tirrell 
Hau&'en Moore, Tex. Tou Velle 
Haw1ey Morse Volstead 
Henry, Coilfl. Murdock Wanger 
Henry, Tex. Murphy Washburn 
Higgins Needham Weeks 
Hitchcock Nelson Weems 
Holliday Nicholls Williams 
Houston Norris. '\Yilson, Ill. 
Howell, N.J. Nye Wood 
Howland O'Connell Woodyard 
Hubbard, W.Va. Olcott Young 

NAYS-34. 
Hamill b:eliher 
Harrison Lamb 

Ii:Kin ~re:: 
Helm Richardson 
Hill, Miss. Robinson 
Hobson Russell. Tex. 
.James, Ollie M. Smith, Tex. 
Johnson. Ky. Stanley 

ANSWERED "'' PRESENT "-11. 
Hamilton, Iowa 
.Jenkins 
.J'o.hnson, S. C. 

Las iter 
Lever 
McGavin 

Sulzer 
'Taylor, Ala. 
Thomas, N. C. 
Underwood 
Wallace 
Watkins 
Wolf 

Prince 
Roberts 

NOT VOTING-103. 
Acheson Edwards, Ky. .James, Addison D. Pearre 
Andrus Fairchild Jones, Va. Pollar:d 
Bannon Finley Kennedy, Ohio Porter 
Barchfeid Fordney Kimball Powers 
Bennett, Ky. Fornes Kipp P l'att 
Bingham Fowler Kitchin, Wm. W. Reynolds 
Boutell French Knapp Rhinock 
Brantley Gardner, Mass. Lamar, Fla. Riordan 
Brick Gardner, N . .J. Lenahan . Sabath 
Broussard Gilhams Lilley herman 
Burgess Gill Lindsay Slemp 
Burton, Del. Glass Livingston Smith, Mo. 
Burton, Ohio Godwin Lorimer Sparkman 
Clark, Fla. Goldfogle Loud Stevens, linn. 
Cole Gt·aff McHenry Talbott 
Cooper, Pa. Gronna McKinney Townsend 
Coudrey Hall McMorran Vr·~eland 
Craig Hayes Marshall Waldo 
Davenport Hepburn Maynard Watson 
Davey, La. Hill, Conn. Miller Webb 
Davidson Hinshaw Mondell Weisse 
Dawes Howard Moon, Pa. Wheeler 
De Armond Howell, Utah Mouser Wiley 
Dunwell Hubbard. Iowa. l\ludd Willett 
Durey Hughes, W.Va. Olmsted Wilson, Pa • 
Edwards, Ga. .Jack on Parker, S. Dak. 

So the Journal was approved. 
The Clerk announced the following pairs: 
On the vote: 
Mr. DUREY with Mr. 1\!AYNAIID. 
For the day: 
1\fr. GRONNA with 1\Ir. SMITH of Missouri. 
1\Ir. BRICK with 1\Ir. WILLIAM W. KITCHIN. 
1\Ir. DUNWELL with 1\Ir. GoDWIN. 
Mr. lliPBUBN with Mr. WILsoN of Pennsylyania. 
Mr. BOUTELL with 1\Ir. WILLETT. 
1\Ir. POWERS with Mr. PRATT. 
Until Wednesday~ 
1\Ir. PRINCE with 1\Ir. GLASS. 
Until April 14: 
Mr. CooPER of PennsylT"ania with Mr. KirP. 
Until further notice: 
l\lr . .ACHESON with 1\Ir. BURGESS. 
1\lr. STEVENS of Minnesota with 1\Ir. SPARKMAN. 
Mr. P.A.R.KER of South Dakota with 1\Ir. LENAHAN. 
Mr. WATSON with 1\Ir. L!vrNGSTON. 
Mr. MILLER with Mr. JoNEs of Virginia. 
Mr. MUDD with 1\Ir. TALBOTT. 
Mr. HUGHES of West Virginia with l\Ir. WILEY. 
Mr. HILL of Connecticut with Mr. SABATH. 
Mr. COUDREY with Mr. LAMAR of Florida. 
Mr. F AIRCHII.D with 1\Ir. RHINOCK.. 
Mr. BANNON with 1\Ir. DE ARMoND. 
Mr. SLEMP with 1\Ir. GILL. 
Mr. FOSTER of Indiana with Ur. •BRANTLEY. 
1\lr . .McKINNEY with Mr. McHENRY. 
1\Ir. WHEELER with Mr. CRAIG. 
1\Ir. JE KINS with Mr. CLARK of Florida. 
Mr. RoBERTS with 1\Ir. BROUSSARD. 
1\Ir. OLMSTED with 1\Ir . . EDWARDS of Georgia. 
1\Ir. GILHAMS with Mr. How Aim. 
1\fr. KNAPP with Mr. LINDSAY. 
Mr. POLLARD with Mr. LEVER.. 
1\Ir. McGAVIN with Mr. WEBB. 
Mr. HALL with Mr. HAMILTON of Iowa. 
Mr. ADDISON D. J.urns with Mr. KIMBALL. 
1\fr. BARCHFELD with 1\Ir. GOLDFOGLE. 
Mr. BINGHAM with 1\Ir. DAVEY of Louisiana. 
.Mr. FRENCH with 1\Ir . . DAVENPORT. 
For the session : 
1\Ir. KNOPF with 1\Ir. WEISSE. 
1\Ir. SHERMAN with .1\Ir. RIORDAN. 
1\Ir. CURIUER with 1\Ir. FINLEY. 
Mr. BENNET of New York with Mr. FORNES. 
The result of the vote was announced as abo\e recorded. 

EMPLOYERS' LI.AlllLITY .BILL. 

Mr. STERLING. 1\Ir. Speaker, I move to suspend the rules 
and pass the bill H. R. 20310, the employers' liability bill. 

Mr. LITTLEFIELD. :Mr. Speaker, I demand a second. 
The SPEAKER. The gentleman from Dlinois [Ur. STERLING] 

moves to suspend the rules and pass the bi-ll (H. R. 20310 ), 
which the Clerk will report. 

The Clerk read as follows: 
A bill (H. R. 20310) relating to the liability of common carriers by 

railroad to their employees in certain cases . 
Be it enacted, etc., That every common carrier by railroad while en. 

gaging in commerce between any of the several States or Territories
1 'Or between any of the States and Territories, or between the District 

of Columbia and any of the 'States or Territories, or between tbe Dis
trict of Columbia or any of the States or Terxitories and any foreign 
nation or nations, shall be liable in damag-es to any person sutiering 
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injury while be is employed by such carrier in · such commerce, or, in 
case of the death of such employee, to his or her personal representa
tive, for the benefit of the su1·viving widow or husband and children 
of such employee; and, if none, then of such employee's parents ; and, 
if none. then of the next of kin dependent upon such employee; and, 
such injury or death resulting in whole or in part from the negligence 
of any of the officers, agents, or employees of such carrier, or by rea
son of any defect or insufficiency, due to its negligence, in its cars, 
engines. appliances, machinery, track, roadbed, works, boats, wharves, 
or other equipment. 

SEc. 2. 'That every common carrier by railroad in the Territories, 
the District of Columbia, the Panama Canal Zone, or other posses
sions of the United States shnll be liable in damages to any person 
suffering injury while he is employed by such carrier in any of said 
jurisdictions, or, in case of the death of such employee, to his or her 
personal representative, for the benefit of the surviving widow or 
husband and children of such employee ; and, if none, then of such em
ployee's parents ; and, if none, then of the next of kin dependent upon 
such employee, for such injury or death resulting in w-hole or in part 
from the negligence of any of the officers, agents, or employees of such 
carrlel', or by reason of any defect or insufficiency, due to its negligence, 
in its cars, enginesh appliances, machinery, track, roadbed, works, 
boats, wharves, or ot er equipment. 

SEC. 3. '.rhat in all actions hereafter brought against any such com
mon carrier by railroad to recover damages for personal injuries to an 
employee, Ol' where such injuries have resulted in his death, the fact 
that the employee may have been guilty of contributory negligence 
shall not bar a recovery, but the damages shall be diminished by the 
jury in proportion to the amount of negligence attributable to such 
employee: Providecl That no such employee who may be injured or 
killed shall be held to have been guilty of contributory negligence in 
any case where the violation by such common carrier of any statute 
enacted for the safety of employees contributed to the injury or death 
of such employee. 

SEC. 4. That in any action brought against any common carrier 
under or by virtue of any of tbe provisions of this act to recover dam
ages for injuries to, or the death of, any of its employees, such em
ploy~e hall not be held to have assumed the risks of his employment 
m any case where the violation b,i. such common carrier of any statute 
enacted for the safety of employ~s contributed to the injury or death 
of such employee. 

SEc. 5. '.rhat any contract, rule, regulation, or device whatsoever, 
the purpose or intent of whicll shall be to enable any common carrier 
to exempt i tself from any liability created by this act, shall to that 
extent be void : Provided, That in any action brought against any such 
common carrier under or by virtue of any of the provisions of this act, 
such common carrier may set off therein any sum it bas contributed or 
paid to any insurance, relief benefit, or indemnity that may have been 
paid to the injured employee or the person entitled thereto on account 
of the injury or death for which said action was brought. 

SEC. 6. That no action shall be maintained under this act unless 
commenced within two years from the day the cause of action accrued. 

SEc. 7. That the term "common carrier" as used in this act shall 
include the receiver or receivers or other persons or corporations 
charged with the duty of the management and operation of the b!J.siness 
of a common carrier. 

SEc . 8. That nothing in this act shall be held to limit the duty or 
liability of common carriers or to impair the rights of their employees 
under any other act or acts of Congress, or to affect the prosecution of 
anv pending proceeding or right of action under the act of Congress 
entitled "An act relating to liability of common carriers in the Dish·ict 
of Columbia and Territories, and to common carriers engaqed in com
merce between the Stntes and betwePn the States and foreign nations 
to their employees," approved June 11, 1906. 

Mr. LITTLEFIELD. ·Mr. Speaker, I demand a second. 
Mr. HEJI\RY of Texas. Mr. Speaker--
The SPEAKER. Is a second demanded? 
Mr. HENRY of ·Texas. I demand a second. 
The SPEAKER. Is the gentleman from Texas against the 

bill? 
Mr. LITTLEFIELD. I am against the bill, and on the com-

mittee, and filed a minority \iew. 
Mr. STERLING. Mr. Speaker, I ask unanimous consent 

that a second may be considered as ordered. 
The SPEAKER. Is there objection? [After a pause.] The 

·chair hears none. The gentleman from Illinois [Mr. STER
LING] is recognized for twenty minutes, and the gentleman 
from l\faine [Mr. LITTLEFIELD] for twenty minutes. 

Mr. STERLING. 1\lr. Speaker:, the bill under consideration 
is what is known as the employers' liability bill. It relates to 
common carriers by railroads engaged in interstate commerce, 
commerce with foreign nations, in the Distr~ct of Columbia, 
the Territories, the Canal Zone, and other possessions of the 
United States. The first two sections of the bill abolish the 
doch·ine of fellow-senant in this line of commerce. Section 
3 is a modification of the common-law doctrine of contributory 
negligence. It. provides that contributory negligence shall not 
bar a recovery, but it further provides that the responsibility 
of the negligence of the employer ::>..nd of tile employee !':hall 
rest upon each. It requires the jury to reduce the damages in 
proportion to the negligence committed by the injured employee. 
The proviso in section 3 and section 4 pro>id~s that contribu
tory negligence and assumption of risk shall not be charged 
to the employe~ where he is injured by reason of the Yiolation 
of any statute by the employer that has been enacted for the 
safety of employees. That is to say, where a Yiolution of any 
such statute contributes to the injury, then contributory neg
ligence or assumption of risk can not be pleaded as a defense 
to the recovery of damages. 

Section 5 of the bill provides that all contracts, rules, and 
regulations, which seek to exempt the employer, the common 

carrier, from liability created by this act shall be void so far 
as it seeks to produce that exemption. But in case the com
mon carrier has paid any benefit or any insumnce by "irtue 
of such a contract, he shall be permitted to set it off in any 
claim for damages made by the employee. 

Mr. CRUMPACKER. Will the gentleman allow a question? 
The SPEAKER. Will the gentleman yield? 
Mr. STERLING. I yield. 
Mr. CRUMPACKER. I am in favor, I will say, of the pend

ing bill. I belie\e it to be a just and a humane measure, but 
I would like to know if it was the intention of the Cornrnlttee 
on the Judiciary that the bill should apply to interurban and 
street railroads, where it was applicable at all, as 'vell as to 
street railroads operated by elech·ic power? Would it apply 
to the street-railroad system in the city of Washington, or the 
system in Honolulu and Manila, ·for instance'! 

Mr. STERLING. I think it does. 
Mr. CRUMPACKER. And electric interurban roads opera

ting between States and Territories? 
Mr. STERLIKG. Yes, sir. Mr. Speaker, I yield four min

utes to the gentleman from Texas [Mr. H!<:NRY]. 
Mr. HENRY of Texas. Mr. Speaker, we are about to pass a 

meritorious bill, in which are embraced the rights of millions of 
American people. It should have been passed long ago by the 
present Congress, and I hope there will not be a single vote re
corded against it upon the other side, although one gentleman 
on the Republican side has demanded a second for the purpose 
of opposing the enactment. We congratulate the country upon 
the report from the Committee on the Judiciary, and I belie\e 
it can be safely promised that every vote on this side of the 
House will be promptly and cheerfully given in behalf of the 
measure. [Applause on the Democratic side.] 

Mr. Speaker, during the limited time allotted me I can not go 
into details, but can safely state that we have reported to this 
House what we deem to be a constitutional law. [Applause.] 
We have endeavored to embrace within its terms only provisions 
that refer to commerce between States. We concede that the 
American Congress has no power and has no right to touch the 
internal commerce of the States. This bill is fashioned solely 
with the intention 9f governing interstate commerce and mat
ters arising out of the same. We can not say what view the 
Supreme Court of the United States may take of it, because 
when the last act was before that body four justices believed 
that Congress was only attempting to deal with interstate com
merce, whereas five of them declared that we were undertaking 
to invade the domain of State jurisdiction and deal with intra
state commerce. 

Let me submit in brief language the provisions of this meas
ure, in order that we may thoroughly understand it. A-t com
mon law there was no right of recovery for damages for death 
resulting from negligence; by this act we authorize recovery for 
injury or death. At common law there could be no recovery 
against the employer for the neglect of fellow-servants engaged 
in common employment; by this act we abrogate that ancient 
doctrine and permH recovery for the negligence of the officers, 
agents, or employees, although ~be one guilty of negligence is a 
fellow-servant of the one injured or killed. At common law the 
one who had contributed by his own negligence to his injury 
could not recover, and also for the negligence of another which 
had been the concurring cause; by this law we authorize a re
covery in such cases and only demand that the damages shall be 
diminished by the jury i..n proportion to the amount of negli
gence attributable to such employee. Furthermore, if the dam
age is attributable to the violation of a statute by the employer, 
contributory negligence can not be imputed to the employee. At 
common law the employer could bind the employee by contract 
to renounce his right to damage in cases of injury in the course 
of employment; we here abrogate that rule of the common law. 
This statute forbids such contract. We abolish the common-law 
doctrine of fellow-servant, a doctrine long ago discontinued by 
many States. Hence we have changed four rules of the com
mon law. These changes are in obedience to the demands of hu
manity, justice, and the sacre<t rights of millions of American 
citizens engaged in hazardous employments. 

Therefore, Mr. Speaker, the common law is changed in four 
respects. Favoring most cordially its e\ery provision, I hope 
that this bill will be promptly passed. [Loud applause.] 

Mr. STERLING. I reserve the balance of my time. 
Mr. LITTLEFIELD. Mr. Speaker, this bill, in section 3, 

practically abolishes the doctrine of contributory negligence 
and is a very pronounced innovation on existing law. There 
are but two or three States that have any legislation anything 
like parallel to this proposition, and it did not appear before 
the committee that there had been such experience under that 
legislation as to enable us to judge one way or the other 
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whether this legislation would be wise or unwise. I should not 
feel at liberty to vote for this bill for that reason, if there were 
no other; but my objections to the bill are mainly legal in their 
character. They are stated as concisely and as briefly as I 
can state them in the minority views, and I should like to have 
the Clerk read them, excluding the citations and discussions of 
the authorities, in support of the views found on pages 79 to 
87 and 92 to 94, inclusive. I ask unanimous consent that the 
remainder may be inserted in the· REcoRD. 

The SPEAKER. Is there objection? [After a pause.] The 
Chair hears none. 

Mr. COOPER of Wisconsin. lWill the gentleman allow me to 
ask him a question? 

The SPEAKER. Does the gentleman yield? 
Mr. LITTLEFIELD. I do. 
1\Ir. COOPER of Wisconsin. I observe that the bill, as orig

inally introduced by the gentleman from illinois [Mr. STER
LING], applied to all common carriers. 

Mr. LITTLEFIELD. Yes. 
lllr. COOPER of Wisconsin. The commitee have inserted in 

the third line the words "by railroad," so that it now reads, 
" any common carrier by railroad." 

Mr. LITTLEFIELD. That is correct. 
Mr. COOPER of Wisconsin. Has the gentleman thought 

whether or not there is a constitutional question here involving 
a declaration by Congress of a legislative discrimination against 
one class of common carriers? 

Mr. LITTLEFIELD. I did consider that part of the bill. 
The question of class legislation is discussed in the second para-
graph of. the minority views. · 

If the Clerk will r~ and the House will listen to the views 
we prepared, they will get a very clear idea of the position of 
the minority on this legislation. 

The Clerk read as follows : 
VIEWS OF THE MINORITY. 

The undersigned respectfully submit their minority views in 
connection with H. R. 17036, the committee's draft known as 
H. R. 20194, and the committee's redraft known as H. R. 20310, 
as follows: 

I. 
The first question that properly arises in connection with this 

proposed legislation is whether or not the changing of the law 
go-verning the liability of the master to the servant engaged in 
interstate commerce is a regulation of interstate commerce. It 
seems to be settled in the Howard case (Howard, admx.., etc., v. 
Ill. Cen. R. R. Co., Jan. 6, 1908) and in the Adair case (Adair v. 
U. s., Jan. 27, 1908) that Congress has no power to regulate 
·~persons because they engage in interstate commerce," and that 
its power of regulation is "confined solely to regulating the 
interstate-commerce business which such persons may do." 
\Vhile it is quite true that this question was the first in order 
discussed and passed upon in the Howard case, and is referred 
to with approval in the Adair case, in each case it was clearly a 
dictum, too clear for discussion in the Adair case, and in the 
Howard case asserted to be a dictum by three eminent members 
of the court, Mr. Chief Justice Fuller and Justices Peckham 
and Brewer. 

The second proposition in the Howard case upon which the 
court held the act unconstitutional turned upon an entirely dif
ferent legal question, with which the first proposition has no 
connection whatever. The first question passing upon the right 
to regulate the relation between master and servant was in no 
sense essential to the result reached in the opinion, which result 
was reached for an entirely different reason, viz, because the 
bill understood to control and regulate both interstate and State 
commerce. As this question is, therefore, still open, we clo not 
think this bill should go from the Judiciary Committee with 
the exercise of this power to regulate the relation between mas
ter and servant as an essential and integral factor of interstate 
commerce unchallenged. We are unable to see how interstate 
commerce can be impeded, obstructed, or hindered, or facili
tated, promoted, or aided, either directly or indirectly, in the 
slightest degree in either case, because the doctrine of fellow
servant does or does not apply as a matter of liability between 
the employer and the employee engaged in interstate commerce. 

In the argument of the dictum sustaining this power it is not 
e•en intimated that the safety or security of passengers or 
freight is in any way subserTed or that its transportation is in 
any way facilitated by this effort to regulate and control. To 
be sure the arbitrary assertion is made in the opinion that such 
a regulation is a "regulation of interstate commerce," but it is 
respectfully submitted that, as a matter of reasoning, this is 
hardly sufficient to establish the proposition. To assert it is one 

thing and to sustain it by adequate legal reasoning is quite an
other. The bill provides that the master engaged in interstate 
commerce is to be liable to his employee also engaged in inter
state commerce, notwithstanding the injury was sustained 
through the negligence of a coemployee. Is that really a regula
tion of interstate commerce? It is pertinent to inquire in what 
way does this change of legal relation between the employer and 
employee, both engaged in interstate commerce, affect the inter
state commerce itself, or in what way does it regulate it? 
That, as we understand it, is the test Under the existing law, 
does the fact that the master is not liable to a coemployee for 
the negligence of a fellow-servant in any way embarrass, im
pede, or obstruct interstate commerce, or, upon the other hand, 
does the proposed change tend to facilitate, promote, or expe
dite such commerce? We are not aware that anyone pretends 
that either of these consequences follows; on the contrary, the 
parties who are most earnestly urging this legislation invari
ably insist that the fellow-servant doctrine has no connection 
whatever, either theoretical or actual, with the safety of the 
enterprise to which it applies. 

Will any more freight or passengers be carried in interstate 
commerce or will freight or passengers be carried more rapidly 
or more safely after this bill becomes a law than now? No one 
e-ven pretends to claim it. If this change of legal relation be
tween employer and employee is really a regulation of com
merce it would seem necessarily that there must be some point 
of contact between the regulation and the commerce itself, some 
place or some phase where the proposed regulation will produce 
some result upon the commerce regulated, at least theoretJcally 
or technically, but this place or p ase or result no one has ever 
been able to point out, and in fact no attempt of that kind, so 
far as we know, has been made. Until it can be shown that 
there is such point of contact or that the regulation regulates in 
some way, in some place, or has some connection with some phase 
of interstate commerce we feel bound to conclude that the pro
posed bill is an attempt to regulate the carrier because he is en
gaged in interstate commerce, which the court has held could 
not be done, and not a regulation of the commerce itself in 
which the carrier is engaged, and therefore beyond the domain 
of the Congress. If it is a regulation, must not the regulation 
be substantial and appreciable, and of such a character that it 
can be ascertained, at least in theory? 

If it is suggested that it is a regulation of an instrumentality 
of interstate commerce, the same considerations apply. What is 
the instrumentality that it attempts to regulate, and in what 
way and in what manner does it regulate the instrumentality? 
What aid does the instrumentality receive from this alleged 
regulation of i.nterstate commerce? From what incumbrance is 
it relieved? We have never heard of an.y answer to these ques
tions, and until they are answered we do not believe the legis
lation can be sustained. 

We have examined with care the able, exhaustive, and learned 
opinion of Mr. Justice Moody, and respectfully submit that in 
all of the legislation to which he refers the effect of the regula
tion upon interstate commerce was obvious, and that there is no 
case cited by him where the power to regulate was sustained; 
where the point of connection with interstate commerce did not 
clearly appear. As we understand it, the real reason upon which 
he relies and upon which he fundamentally disagrees with the 
majority of the court is well indicated when he says: "How poor 
and meager the power would be if whene-ver it was exerci ed the 
legislator must pause to consider whether the action proposed 
regulated commerce or merely regulated the conduct of r>ersons 
engaged in commerce," insisting that i.he power must extend 
to " the conduct of persons engaged in commerce." 

II. 

We think the bill should be confined in its operation to the 
extrahazardous risks in-volved in the actual operation of inter
state railroads, assuming that Congress has power to regulate 
the carriers engaged in interstate commerce in the manner pro
posed. If this were a State statute, unle s the language m:ed 
in the bill is of such an indefinite, uncertain, and indeterminate 
character as to justify the court in holding that the act applied 
only to the extrahazardous risks involved in the actual opera
tion of the road, it would, without any question, be held to be 
tmconstitutional as being class legislation and depriving the 
railroad of the equal protection of the law guaranteed to it by 
the fou·rteenth amendment to the Constitution, which provides 
that no State shall " deny to any person within its jurisdiction 
the equal protection of the law." In this connection we insert 
copious extracts from a brief upon this point furnished the com
mittee by Mr. Benjamin D: Warfield, which, as we understand 
it, states the cases and their effect correctly. 
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BRIEF SUBMITTED BY UR. REN.TAl\IIN D. WARFIELD. 

In G. C. and S. F. n.. Co. v. Ellis (165 U. S .• 150), the Supreme Court 
of the United ~tatcs declared a statute void which arbitrarily classified 
railroad companies exclusively, because the statute violated the four
teenth amendment to the Constitution of the United States. 

Again, in Cotting v. Kansas City Stock Yards Company, etc. (183 
U. H., 79), the Supreme Court of the United States held that. a s_tatute 
of Kansas violated the fourteenth amendment to the Constitution of 
the 1Jnited States in that it applied to the Kansas City Stock Yards 
Company, but did not apply to other companies or corp(lrati<?ns engaged 
in like business in Kansas. The Supreme Court of the Umted States, 
in the opinion in the Cotting case, quoted approvingly from the supreme 
court of Kansas in State v . IIaun (61 Kans., 146), whe~e a statute 6f 
that State, which provided for the payment of.laborers ill ~oney, etc., 
was held unconstitutional on the ground that 1t was obnoxious to the 
fourteenth amendment to the Constitution of the United States, as fol
lows: . 1 "Everyone has a right to demand that he ~e governed b.Y gener~ 
rules, and a special statute which, without hi~ consent, smgle.s h~s 
case out as one to be re:rulated by a different law from that which IS 
applied in all similar cases would not be legitimate legislati~n, but 
would be such an arbitrary mandate as is not within the provillce of 
free governments. Those who make the laws 'are to govern by pro
mul..,.ated established laws not to be varied in particular cases, but to 
have one rule for rich a~d poor, for the favorite at court and t~e 
countryman at plow.' This is a maxim in constitutional law, and by It 
we may test the authority and binding force of legislative enactments." 

In Connelly 1:. Union Sewer Pipe Company (184 U. S., 540) the anti
trust statute of Illinois, 1893, was held to be unc?ns~itutional bec~use 
if violated ttie fourteenth amendment to the Constitution of the Umted 
States. 'l'he statute contained a section exempting from its operation 
agricultural products or live stock while in the hands of the producer 
or raiser.· 

The Supreme Court said : . 
" Tbe difficulty is not met by saying that, generally speakmg, the 

State when enactin"' laws, may, in its discretion. make a classification 
of pe'rsons, firms corporations, and associations in order to subserve 
public objects. For this court has held that classifications ' ~ust 
always rest upon some difference . which bear~ ~ ~eas<:mable and JUSt 
relation to the act in respect to which the classification IS proposed, and 
can ne>et' be made arbitrarily and without any such basis. * * • 
But arbitrary selection can never be justified by calling it classificati?n. 
The equal protection demanded by the fourteenth amendment forbids 
this. "' • * No duty rests more imperatively upon the courts than 
the enforcement of those constitutional provisions intended to secure 
that equality of rights which is the foundation of free government. 
• • * It is apparent that the mere fact of classification is not 
sufficient to relieve a statute from the reach of the equality clause of 
the fourteenth amendment, and that in all cases it must appear not 
only that a classification has been made, but also that it is one based 
upon some reasonable ground-some ~ffen;nce whic~ bears a just an~ 
proper relation to the attempted classification-and IS not a mere arbi-

tr1~ ~Ji~~io:-' ~nited States. decided by the Supreme Court of the 
United States January 27, 1908, the court held section 10 of the act of 
Con"'ress of June 1, 1808, unconstitutional and void. By that section 
Congress attempted to make it a misdemeanor against the United States 
for an employer or its officer or agent, amon~ other p!ir!gs .• to thre~ten 
any employee with loss of employment or unJUStly d1Scrrmmate agamst 
any employee because of his membership in a labor organization. Dur
ing the course of the opinion of the court, delivered by Mr. Justice 
Harlan, it was said: 

" It may be observed in passing that while that section makes it a 
crime against the United States to unjustly discrinlinate against an em
ployee of an interstate carrier because of his being a member of a labor 
organization it does not make it a crime to unjustly discriminate against 
an employee of the carrier because of his not being a member of such 
organization." 

Ancl again: 
"The first inquiry is whether the part of the tenth section of the act 

of 1 !.>8 upon which the first count of the indj.ctment was based is re
pu.,.nant to the fi~th amendment of the Constitution declaring that no 
pe;scn shall be deprived of lib~rty ?r property.without du~ proce.ss of 
Jaw In our opimon that sectiOn, ill the particular mentioned, IS an 
invasion of the personal liberty, as well as of the right of property, 
guaranteed by that amendment." 

And mrain: 
" We need scarcely repeat what this court has more than once said, 

that the power to regulate interstate ~om:t:ner~, great and paramount 
as that power is, can not be exerted ill violatiOn of any fundamental 
right secured by other provisions of the Constitution." (Gibbons v. 
O"'den 9 Wheat., 1, 196 ; Lottery Case, 188 U. S., 321, 353.) 

"while the exact question for which we are here contending has not 
been adjudicated by the Supreme Court of the United States for the 
reason that that court has not yet been called upon to decide the ques
tion its decision in Howard 11. I. C. R. Co., etc., decided January 6, 
1907 whereby the employers' liability act of .Tuly 11, 1906, was held un
constitutional, having been decided on another _ground, we e~rne~tly in
sist that any statute of the character of the bills now pendmg ill Con
gress above referred to, in order to withstand the fifth amendment to 
the Constitution of the United States, must be limited by its terms or 
construed by the courts as embracing only those interstate employees 
of interstate carriers who are engaged in extrahazardous employment
!. e. in those employments where the employees are exposed to dangers 
pecdliar to railroading, those occasioned by the movements of engines, 
car and trains on tracks, or directly connected therewith, just as State 
statutes of similar import have been construed by the courts of last 
resort of the States enacting the statutes, in order that such statutes 
should not violate the fourteenth amendment to the Constitution of 
the "Cnited States. 

The earliest of the State statutes which attempted to modify and 
alter the common-law rule of fellow-servants, so far as we are advised, 
was a statute of Iowa, enacted in 1862, and which will be found in the 
Iowa code of 1873, section 1707. The statute read as follows: 

"Every corporation operating a railway shall be liable for all dam
ages sustained uy any person. including employees of such corporation, 
in consequence of the neglect of agents, or by any mismanagement of 
the engineers or other employees of t~ corporation, and in consequence 
of the willful wrongs, whether of commission or of omission, of .such 
agents, engineers. or other employees, when such wrongs are in any 
manner connected with use and operation of any railway on or 
about which they shall be employed, and no contract which restricts 
such liability shall be legal or binding." 

The supreme court of Iowa, in order to hold the statute just 9uoted 
· constitutional, has held that it applied only to dangers peculiar to 

railroading, those occasioned by the movements of engines., cars, and 
machinery on tracks or directly connected therewith. (Akeson 11. R. 
Co., 75 N. W., 676.) 

During the course of that opinion this language was used : 
"The peculiarity of the railroad business which distinguishes it from 

any other is the movement of vehicles or machinery of gn·at weight on 
the track by steam or other power, and the dangers incident to such 
movements are those the statute was intended to guard against. If, 
then, the injury is receive<~ by an employee whose work exposes him to 
the hazards of moving trains, cars, engines, or machinery on the track, 
and is caused by the negligence of a ccemployee in the actual move
ment thereof, or in any manner directly connected therewith, the 
statute applies, and recovery may be had. Beyond this the statute 
affords no protection. 'l'he purpose o! the lawmakers "~as evid~tly 
not to make men, because employed by railroad compames. favontes 
of the law, but to afford protection ·owing to the peculiar hazards of 
their situation." 

In the Akeson ca.se the Sllpremc court of Iowa held that the statute 
did not apply in favor of a person employed to coal engines from coal 
cars alongside of the engine, by carrying coal from the car to the ten
der in wheelbarrows, over planks laid as a footway from the car to 
the tender, and who was injured by the negligence of a coservant in 
removing a plank over which the wheelbarrows were operated between 
the coal car and the engine tender. . 

In Luce 11. R. Co. (67 Iowa, 75; 24 N. W., 600), the plaintiff was 
~mployed in the coal bouse of a railroad company, and while hoisting 
coal for the purpose of coaling an engine was struck by the crane by 
which the coal was hoisted, owing to the negligence of a. coservant. It 
was held that the statute did not apply, tbe court saying: 

" The danger arising from the use of the crane does not appear to 
have been greater or less by the fact that it was used loading a rail
road car, nor does it appear that the plaintiff while engaged in his 
duty was exposed to any danger from the operation of the road." 

To the same effect, see Stroble v. R. Co. (70 Iowa. 5:l5; 31 N. W., 
63), Reddington v. C., U. & St. P. R. Co. (78 N. W., 800), Foley v. 
Chicago, etc., R. Co. (64 Iowa, 644; 21 N W., 124), in the latter of 
which cases the supreme court of Iowa denied a recovery to a car re
pairer for injuries received while repairing a car on a sidetrack, by 
reason of the alleged negligence of a coemployee in failing to block the 
wheels of the car. Foley was injured by a movement of the car while 
he was under it engaged in repairing it. In the opinion in the Foley 
case the supreme court of Iowa declared that with the single exception 
of Deppe v. R. Co. (36 Iowa, 52), in which a recovery was allowed 
to an employee while shoveling earth onto fiat cars, by the caving in 
of a bank of earth, all of the occasions on which that court had .held 
railroad companies liable under the statute were those where the injury 
was received by the movement of cars or engines upon the track. 

The employers' liability act of Minnesota (chap. 13. Gen. Laws 
1887) declares: 

" Every railroad corporation owning or operating a railroad in this 
State shall be liable for all damages sustained by any agent or servant 
th<:'reof, by reason of the negligence of any other agent or servant 
thereof, without contributory negligence on his part, when sustained 
within this State, and no contract, rule, or regulation between such 
corporation and any agent or servant shall impair or diminish sueh 
liability: Provided, That nothing in this act shall be so construed as 
to render any railroad company liable for damages sustained by any 
employee, agent, or servant, while engaged in the construction of a 
new road, or any part thereof, not open to public travel or use.'' 

The supreme court of Minnesota, in J-'avallee 1,· • .,st. P., M. and M. R. 
Co. (40 Minn., 240; 41 N. W .. 974), Johnson v. St. P. and D. R. Co. 
(43 Minn., 222; 45 N. W., 156; 8 L. R. A., 410), and in Jemming v. 
Great Northern Ry. Co. (104 N. W., 1079), and in other cases has 
construed the Minnesota statute as applying only to those employees 
of railroads who are engaged in the operation of railroads. 

In the Lavallee case the opinion of the court, by Chief Justice Gil
fillan, does not show the precise nature of Lavallee's employment. The 
opinion does say, however, that he and the persons through whose negli
gence he received the injury from which he died were ff:llow-servants. 
The court, after stating that the question for decision was whether the 
Minnesota statute includes all employees, agents, and servants of a 
railroad corporation, without regard to the character of the business 
in which they were employed, declared that while taken literally the 
statute did so, that it was evident that the statute could not be taken 
literally. After referring to the decisions of the courts of last resort 
of some of the other States, which had enacted similar statutes, and 
quoting approvingly from R. Co. 11. Mackey (127 U. S., 205), where 
the character of the employee injured was such that no question could 
be made that he came within the operation of the Kansas statute, if 
it was to be gh'en any e1Iect whatever, and after discussing the power 
of legislatures to classify subjects of legislation, said, respecting the 
Minnesota statute : 

"Applying this test. it is impossible to avoid the conclusion that the 
statute, if construed as appellant claims it ought to be, would be class 
legislation, not applying upon the same terms to all in the same situa
tion, nor having any apparent natural reason for any distinction. 

" The frequency and magnitude of the dangers to which those em
ployed in operating railroads are exposed; the difficulty, sometimes 
impossibility, of escaping from them with any amount of care, when 
they come; the fact that a great number of men are employed, co
operating in the same work, so that no one of them can know all the 
others, their competency, skill, and care, so that be may be said to 
-voluntarily assume the risk arising from the want of skill or care by 
any one of the number-are a sufficient reason for applying a rule of 
liability on the part of the employer to the employee so employed 
diffP.rent from that ordinarily applied between master and servant. 
But no just reason can be suggested why such di1Ierence should be 
founded. not on the character of the employment, nor of the danger to 
which those employed are exposed, but on the character only of the em
ployer. We can see why the empolyers' liability should be greater 
when the business is that of operating a railroad, but can not see why 
one individual or corporation should be held to a rule of liability differ
ent from that appl.ied to another, when the employment and its hazards 
are precisely the same. We can not illustrate this better than by 
using an illustration employed by the supreme court of Iowa in Deppe 
v. Railroad Co. (36 Iowa, 52) : 'Suppose a railroad company employ 
several persons to cut tbe timber on its right of way where it is about 
to extend its road, and the landowner employs a like number of per
sons to cut the timber on a strip of equal length alongside such right 
of way. If one of each set of employees shall be injured by the negli
gence of a coemployee, and the railroad employee can under the 
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statute maintain an action against his employer and the other can not, 
then it is clear that the law does not apply upon the same terms to 
all in the same situation.' 

"The legislature might intend to make such a difference, but it 
would require unmistakable terms to make us think so. We do not 
find such to be the character of the terms used in this statute. That 
language is rather indicative that it was intended to confine its opera
tion to the case of employees engaged in operating a railroad, and 
necessarily exposed to the hazards' attending that business, and not to 
take in the case of all employees of ·a railroad company, without regard 
to the kind of work in which they are engaged." 

In the Johnson case, supra, a crew of men, of which the plaintiff 
was one, was engaged in repairing a bridge on defendant's railroad, 
and in performing the work it was necessary to leave the draw partly 
open. Through the negligence of one of the crew the draw was left 
unfastened and was blown shut by the wind, and injured plaintiff while 
at work bP.tween the stationary part of the bridge and the draw. 
It was held that the Minnesota statute, supra, did not apply, and that 
the railroad company was not liable to Johnson. In the course of the 
opinion, after referring to the fact that in the Lavallee case the court 
bad held that tile statute applied only to the peculiar hazards due to 
the use and operation of railroads, that it must be construed as de
signed exclusively fot• the benefit of those who are, in the course of 
their employment, exposed to such hazards, and whose injuries are 
caused by them, the court said : 

"And the more we consider the question, the more we are confirmed 
in the opinion that it is only when construed as subject to some such 
limitation that the statute can be sustained as a valid law. As was 
said in the case referred to, to avoid the imputation of 'class' legisla
tion, the classification, in cases of special legislation, must be made 
upon some apparent, natural reason-some reason suggested by neces
sity by such a difference in the situation and circumstances of the 
subJects placed in different classes as suggests the necessity or pro
priety of different legislation with respect to them. If a distinction 
is to be made as to the liability of employers to their employees, it 
must be based upon a difference in the nature of the employment, and 
not of the employers. 

" One rule of liability can not be established for railway companies, 
merely as such, and another rule for other employees, under like cir
cumstances and conditions, unless upon the theory suggested in Rail
way Co. v. Mackey (127 U. S., 205; 8 Sup. Ct. Rep., 1161), that the 
State may 'prescribe the liabilities under which corporations created 
by its laws shall conduct their business in the future, where no limita
tion is placed upon its power in this respect by their charters,' a 
proposition which, as thus broadly stated, that court, in view of its 
later utterances, could hardly have intended to announce. Indeed, the 
11articular question now under consideration was not before the court, 
and, presumably, was not in mind. Neither would it relieve the act from 
the imputation of class legislation that it applies alike to all railroads. 

" It bas been sometimes loosely stated that special legislation is not 
class ' if all persons brought under its influence are treated alike under 
the same conditions.' But this is only half the truth. Not only must 
it treat alike, under the same conditions, all who are brought ' within 
its influence,' but in its classification it must bring within its influence 
all who are under the same conditions. Therefore, if a distinction is 
to be made between railway corporations and other employers as re
spects their liability to their employees, it must be based upon some 
difference in the nature of the employment, and can only extend to 
cases where such difference exists. Hence most courts, as notably in 
Iowa and Kansas, have held that similar statutes, although general in 
their terms, embrace only ' the peculiar hazards of railroading.' But, 
when we come to examine the adjudicated cases, we confess we are 
unable to discover any definite, consistent, or logical rule which the 
courts1 have applied in determining whether, upon the facts of a par
ticular' case, it fell within or without the statute. In some cases it 
has been held that the statute applied because the duty of the em
ployees required them to ride upon the cars to the place of work, 
although the injury was not sustained while thus riding, and was not 
caused by, or in any manner connected with, the operation of the road. 
Such a position seems to us wholly illogical. Other cases have been 
held within the statute because the work being performed was necessary 
to the use and operation of the road, although the injury sustained was 
not caused by, or connected with, such use and operation. This, we 
think, is equally illogical. In fact, the proposition is so broad and 
indefinite as to bring within the act all employees, regardless of the 
nature of their employment; for the work of all, even clerks in offices, 
is, in a sense, necessary to the use and operation of the road. 

" Therefore, after mature consideration, our conclusion is that, if 
any limitation is to be placed by the courts upon the application of this 
statute (and on constitutional grounds there must be) the only one 
which will furnish any definite or logical rule is to bold that it only 
applies to those employees who m·e e:cposed to the peculiat· hazards 
inciclent to the use and opm·ation of railroads, and whose injuries are 
the result of such dangers. We do not mean to say that there may 
not be reasons suggested by some differences in the nature of the em
ployment which would warrant the legislature in placing some other 
hazards within the provisions of such a law; but if the courts should 
attempt to impose upon the general language of this statute any other 
limitation than the one suggested, they would be all at sea, without 
either rudder or compass. Applying the test suggested, it is plain that 
plaintiff's case is not within the provisions of the act. • o o As 
suggested by counsel for defendant, suppose there had been a wagon 
bridge over the St. Louis River alongside of this railroad bridge, and 
one of a crew engaged in repail·ing it had been injured under like cir
cumstances. He could not have recovered from his employer. Yet the 
actual situation, IJoth as to the nature of the employment and the cause 
of the injury, would have been the same in either case.'' 

In Jemming v. Great Northern Railroad Company (104 N. W .• 1079), 
decided by the supreme court of Minnesota, November 24, 1905, the 
plaintiff was injured while in the employ of the defendant railway com
pany as a pitman, being one of a crew of nine men, consisting of an 
engineer, a crane man, a fireman, two jackmen, and four pitmen, who 
were operating a steam shovel in a gravel pit, operated by the railway 
company, and was injured by the negligent manner in which the en~P
neer caused the bucket to swing from the ballast car into the p1t. 
Jemming sought a recovery under the Minnesota statute above quoted; 
but the supreme court of Minnesota held that the statute did not ap
ply, for the reason that plaintiff and the fellow-servant by whose negli
gence he was injured were not engaged in operating a railway at the 
time of the accident, and that Jemming was precluded from recover
ing because on common-law principles the servant whose negligence 
caused the injury was his fellow-servant. The court quoted approv
ln!flY from the Lavallee and Johnson cases, supra, and said of them: 

'The rule, as thus established, that the statute includes only the 

class of servants exposed to injury by the dangers peculiar to the use 
and operation of railroads has never since been departed from by this 
court." (Citing many cases.) 

The Minnesota statute was before the Supreme Cour·t of the United 
States in Minnesota Iron Company v. Kline (199 U. S. 1 593). In that 
case the supreme court of Minnesota adjudged that Klme came within 
the operation of the statute. The Supreme Court referred to the fact 
that the Minnesota court had held that the act was confined to the 
dangers peculiar to railroads, and did not discriminate against rail
road companies merely as such, and held that inasmuch as the statute 
as thus interpreted was not within the prohibition of the fourteenth 
amendment the court would not interfere with the construction put 
upon the statute by the supreme court of Minnesota. The Supreme 
Court of the United States declared in that case: 

" Of course there is no objection to legislation being confined to n. 
peculiar and well-defined class of perils.'' 

In M. K. & T. R. Co. v. Medaris (GO Kans., 151; 55 Pac., 875), 
brought under the fellow-servant statute of Kan as of 1874 (Laws, 
187 4, chap. 93, sec. 1), the supreme court of Kansas held that the 
statute did not apply. He was employed in setting a curb in~ arou!ld 
an office building and depot of the railroad company at Pat· ons, Kans. 
The curbstones had been prepared elsewhere and shipped to l'ar ons 
and unloaded near the building around which they were to be placed. 
'l'he men employed to set the curbing du~ a ditch. and several of the 
curbstones were brought up and left on the side of the ditch ready to 
be placed. While setting a curbstone another one, which had been left 
standing unsupported on the edge of the ditch, was upset and fell upon 
the leg of Medaris, causing a permanent injury. In reversing a judg
ment obtained by him in the trial court the supreme court of Kansas 
said: 

"Whether Medaris is entitled to the benefit of this law depends upon 
the character of the work in which he was engaged and not on tbe 
mere fact that he was an employee of a railroad company. The validity 
of the law has been sustained as against the charge that it was cl::J.ss 
legislation, on the ground that the hazardous character of the business 
of operating a railroad justified the passage of the law for the protec
tion of those engaged in that service. '£he rule of liability applied 
under the statute is different from that which ordinarily applie b -
tween master and servant; but this difference is founded on the hazard
ous character of the service and is not intended as a discrimination 
between employers. The statute would certainly be open to objection 
if a different rule of liability was applied to a railroad company than 
is applied to other employers under like cit·cumstances and condition . 
The hazards incident to the use and operation of railroads is a natural 
and reasonable classification, which justifies the exceptional legislation, 
for if the statute was not given tllat interpretation, and limited in its 
operation to the protection of those engaged in the hazardous service, 
it could not be upheld.'' 

.And again: 
" Here, however, the service which Medaris was performing did not 

expose him to the hazards peculiar to the business of using and oper
ating a railroad. He was not at work on a railroad, and his injury 
was not caused by the operation of a railroad or the use of any rail
road appliitnce. It is true there were railroad tracks near the place 
where he was at work, but no train was passing or near to the place 
where Medaris was at work at the time the injury was inflicted. It is 
true, also, that he was at work for a railroad company and upon the land 
of a railroad company, but this does not entitle him to the benefits of 
the act. He can only recover by showing that the service in which he 
was engaged exposed him to the peculiar perils incident to the opera
tion of a railroad. As the jury specially found, the work in which be 
was engaged involved no more risk or hazard than it would if the same 
work was being done for an individual at the same time and place. 
The benefits of the act can no more be claimed by him than they could 
by the carpenter who laid the floor in the office building or nailed the 
shingles on its roof. No stronger claim could be made for him than 
could for a person injured while hauling the rock from the quarry to 
the place where the curbing was to be set. As was held by the supreme 
court of Minnesota, one rule of liability can not be established for a 
railroad company as such and another for other employers under like 
circumstances and conditions. To avoid the imputation of class legis
lation, the distinction must be based upon a dtfference in the nature 
of the employment : ' But no just reason can be suggested why such 
difference should be founded, not on the character of the employment 
nor on the dangers to which those employed are exposed, but on the 
character only of the employer. We can see why the employer's liability 
should be greater when the business is that of operating a railroad, 
but can riot see why one individual or corporation should be held to a 
rule of liability different from that applied to another when the em
ployment and its hazards are precisely the same.' Lavallee v. Railway 
Co. (40 Minn., 249; 41 N. W., 974). See also Johnson v. Railway Co. 
(Minn., 45; N. W., 156) ; Deppe v. Railroad Co. (36 Iowa. 52) ; Stroble 
v. nailway Co. (70 Iowa, 555; 31 N. W., 63). It is difficult to see 
how the validity of the law can be sustained unless it is interpreted, 
as was stated in Railway Co. v. Haley, supra, to ' embrace only those 
pe1·sons more or less exposed to the hazards of the business of rail
roading.' We feel compelled to hold that the plaintiff below was not 
engaged in that kind of service when the inJury was inflicted, and 
therefore that no liability against the company, under the statute, 
arises in his favor." 

The Kansas statute was before the Supreme Court of the United 
States in Missouri Puc. Ry. Co. v . Mackey (127 U. S., 205). Mackey 
was a locomotive fireman on one of the engines of the raflroad com
pany and was injured in a negligent collision caused by the engineer 
of another engine. If the statute was to be given any force whatever, 
it was bound to be applied in favor of Mackey, because he was unques
tionably engaged in a hazardous branch of the railroad service. The 
Supreme Court of the United States construed the statute in the light 
of the facts of that case and held that it did not violate the fourteenth 
amendment to the Constitution of the United States. During the 
course of its opinion the cour·t used this language: 

"But the hazardous character of the business of operating a railway 
would seem to call for special legislation with respect to railroad cor
porations, having for its object the protection of their employees, as 
well as the safety of the public.'' 

in 'k~'h~~~~u~o."'!.s t!:l~~(ffJf ~e S~u~t}~),e a~~uf~e 0~o~·Ef ~~~t~ge s;~i~~ 
ment made on behalf of the railroad comp:my that Pontius, a bridge 
builder, was not entitled to the j:Jenefits of the statute, because it onl:v 
applied to employees exposed to peculiar hazurds incident to the use and 
operation of a railroad, by saying : 

"But the difficulty with this ar"'ument is that the State supreme 
court found upon the facts that, a1though the plaintiff's general em
ployment was that of a bridge carpenter, he was engaged at the time 
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the accident occurred, not in building a bridge, but in loading timbers 
on o cnr for transportation over the line of defendant's road; and Mis
souri l'ac. Co. v. Haley (25 Kans., 35) ; Union Pacific Rwy. Co. v. 
Harris (33 Kn.ns., 41G), and .Atchison, 'l'opeka, etc., R. Co. v . Koehler 
(37 I\:ans., 463) were cited, in which cases it was held that a person 
employed upon a construction train to carry water with the men work
ing with the train and to gather up tools and put them in the caboose 
or tool car; a section man employed by a railroad company to repair its 
roadbed and to take up old rails of its track and put in new ones. n.nd 
a pCl:son injured while loading rails on a car to be taken to other por
tions of the company's road were all within the provisions of the act in 
question ; and the court s:lld : ' In this case the plaintiff was injured 
while on a car assisting in loading timbers to be transported over the 
defendant's road to some other point. The mere fact that the plain
tiff's regular employment was as a bridge carpenter does not affect the 
case, nor does it matter that the road was newly constructed, nor 
whether it was in regular operation or not. The injury happened to 
the pl:lintiti while he was engaged in labor directly connected with the 
operation of the road, and the statute applies even though it should be 
given the construction counsel places on it.' " 

In 1893 the legislature of Indiana enacted an employers' liability 
statute (sec. 708:J. Burns' Ann. St., 1901), which provided that every 
railroad or other corporation, except municipal, operating in that State 
should be liable for da1Il3.ges for personal injury suffered by any em
ployee while in Its service, the employee so engaged being in the exer
cise of due care and diligence in the cases enumerated in the statute. 

In So. Ind. Ry. Co. v. llanell (68 N. E., 2G2), the railway com_Qany 
was engaged in the constl·uction of a railroad bridge over White Rtver. 
'A heavy stone was being lifted by a derrick. Three of Harrell's co
laborers were holding the stone away from the railroad track by means 
of a rope after the stone was raised above the course on which it 
rested. Two of the men let go the rope, and the third, being unable 
to hold the stone by himself, also abandoned the rope and sought a 
place of safety. The boom then swung around, and the chain which 
held the suspended stone caught on the running bo.1rd of the pile driver. 
This caused the stone to swing east, and as it swung back it struck 
appellee, crushing one of his feet n.nd injuring the other. He sought a 
recovery under the Indiana statute, but the supreme court of that 
Sta e held that as to him the statute was no broader than the common 
law, and that he was not entitled to recover either by virtue of the 
statute or the common law. 

In I. & G. R. Co. v. Foreman (69 N. E., 669), the plaintiff, an em
ployee of the railroad company, engaged in the construction of a track, 
was injured while being transported to his home in the work car of 
the company, by reason of the negligence of the employees or another 
train, whereby there was a collision between that train and the work 
train. The court denied Foreman a right to recover, either under the 
Indiana statute or at common ls.w, for the reason that he was injured 
by tl1e negligence of a fellow-ser>ant. 

In P., C., C. and St. L. Rwy. Co. v. Lightheiser (78 N. E., 1033), in 
affirming a judgment recovered by an engineer under the statute, and 
in discussing the former decisions of the court construing the statute 
of that State, the supreme court of Indiana said of them : 1 

"The classification of railroads by themselves was held proper in the 
case· above cited on account of the dangerous and hazardous character 
of the business of operating the railroads. This classification is based, 
not on the difference in employers, but upon a difl'erence in the nature 
of the employment. (Indianapolis, etc., Rwy. Co. v. Houlihan, 157 
Ind., 494, 501; GO N. E., 943; 54 L. R. A., 787.) • • • Under the 
decisions elt1:1d the character of the employers is not a controlling 
factor. The statute is to be given at least a reasonable interpretation, 
one that will carry into effect the legislative intent. As we have shown, 
the basis of the classification of rnllroads by themselves was the haz
ardous and dangerous character of the employment of operating rail
roads, and this does not depend upon whether railroads are operated by 
corporations or by one or more persons. • • • The spirit and pur
pose of the statute must be looked to in interpreting the statute in 
conh·oversy. As we have seen, the spirit and purpose of the employers' 
liability act of this State, so far as railroads are concerned, was the 
protection of employees engaged in the dangerous and hazardous work 
of operating railroads in this State, and we hold that it applies to 
every corporation, company, copartnership, or person engaged in the 
danaerous and hazardous business of operating a railroad, and their 
employees who are engaged in such dangerous· and hazardous work." 

In Bedford Quarries Co. v. Bough (80 N. E., 529), decided March 1, 
1907, the court held that the statute, in so far as it applied to other 
corporations than railroad companies, violated the fourteenth amend
ment to the Constitution of the United States, as imposing on cor
porate employers burdens not imposed on individuals and partnerships. 
Bough was an employee of a quarry company; n.nd was embraced bv 
the terms of the statute. During the course of the opinion the court 
used this ln.nguage : 

" It is urged by appellant that said employers' liability act, except as 
applied to railroads, is in violation of the fourteenth amendment of 
the Constitution of the United States, and therefore void, for the rea
son that it imposes burdens upon private corporation employers that 
are not imposed on individuals and copartnerships employers in the 
same business, under the same circumstances and conditwns, and gives 
a right of action to the employees of private corporations that is not 
granted to the employees of individuals and corporations under like 
conditions. Appellee insists that the legislature has the power of 
classification for l~gislative purposes, and that the classification in said 
act was proper. The legislature may make a classification for legis
lative purposes, but it must have some reasonable b!lsis upon which to 
stand. It is evident that differences which would serve for classifica
tion for some purposes would furnish no reason for a classification for 
legislative purposes. Such legislation must not only operate equally 
upon all wtthin the class, but the classification must furnish a reason 
for and justify the making of the class-that is, the reason for the 
classification must inhere in the subject-matter and rest upon some 
reason which is natural and substantial and not artificial. Not only 
must the classification treat all brought under its influence alike. under 
the same conditions, but it must embrace all of the class to which it 
is naturally related. Neither mere isolation nor mere arbitrary selec
tion is prvpe1· classificatioa.'' 

And again: 

po~.'alY~~s~ ~~~fe~P{gY:~Yis~H'1~ 1ihe a;:as~0 n~~e:i-\~~r~~~ci~ B~!~a~~t c~= 
elude all of the class to which it is naturally related. Employees of 
individu..'lls and copartnerships are excluded from the benefit of its 
provisions. It gives a right of action to n.n employee for injuries re
ceived while in the service of a private- corporation in certain cases, but 
denies the employee of an individual or copartnership engaged in the 
same business a right of action for an injury arising from the same 

cause and under the same conditions. It imposes new burdens on pri
vate corporations, while natural persons carrying on a like -business 
and under like circumstances and conditions are left without any such 
burden. The right of action is made to depend upon the character of 
the employer, and not ul¥)n the character of the employment." 

The opinion goes on to quote from Ballard v . l\!iss. Oil Co. (81 
Miss., 507; 34 So., 533; 95 Am. St. Rep., 476; 62 L. R. A., 407), n.nd 
which decided that a similar statute of Mississippi was uncon
stitutional, quoted the Minnesota statute, and from the Lavallee, 
Johnson, Kline, and Jemming cases supra; the Iowa statute; and from 
the Akeson case, supra ; the Lfghtheiser case, and 'l'ullis v. L. E . and 
W. R. Co. (175 U. S., 348 ; Connelly v. Union Sewer Pipe Company 
(184 U. S., 540, ·supra), and then used this language : 

" In view of this everyone must realize that there is a reasonable 
ground for the essential idea of the employers' liability legislation; 
but the fact must not be forgotten that the small industry still exi ts, 
and that under the convenient form of corporate capacity men still 
carry on Industrial undertakings which are in no essential particular 
different from those which are carried on by copartnerships and indi
viduals. It is this fact which makes a classification on the basis of 
the character of the employer inherently vicious. True, the corpora
tion under our laws and industrial system bas in it the seeds of 
tremendous growth, but as the real evil can be reached by a classifi
cation which goes to those elements which to some extent have removed 
the reason for the coservant rule, there is not even a color of an excuse 
for imposing burdens on the corporate employer, while its competitor, 
a natural person, who is carrying on under the same conditions like 
business, is left without any such burden. If said corporations as 
such are to have le~islative burdens put upon them, as by the law in 
controversy, then · all who ought to be put in their class should be in
cluded; or if this appears to the legislative mind as improper owin.,. 
to difl'erences in the character of employments, then legislation should 
have for its basis a classification which rests on such differences in the 
various employments as would make a distinction between them 
appear to be warranted." 

In the ·Tullis case (175 U. S., 348), while it does not appear from 
the opinion of the Supreme Court that Tullis was engaged in an extra
hazardous branch of railroad service, it does appear in the report of 
the case as decided by the United States circuit court of appeals for the 
seventh circuit (105 Fed., 554) that Tullis was employed as a freight
train brakeman, and was injured while so employed and while riding 
in the cupola of a caboose, and that be was injured by the negligence 
of the engineer of a pusher engine which was to push Tullis's train 
over a steep part of the railroad and which engine so violently collided 
with the caboose as to throw it from the track. 

In P. C. C. and St. L. R. Co. v. Montgomery (152 Ind., 1), re
referred to in the opinion of the Supreme Court in the Tullis 
case, the injured employee was a freight brakeman, and was injured 
while making a coupling between two cars by the negligence of the 
engineer in reversing his engine without a signal. Therefore there is 
nothing in the Tullis case, nor in the Montgomery case, the construc
tion of the Indiana statute in which latter case was accepted by the 
Supreme Cow·t of the United States in the Tullis case, in conflict with 
our contention that it has been definitely decided by the supreme court 
of Indiana that in order to be constitutionally applied the statute must 
be limited to those railroad employments which are extrahazardous
the right of action must "be made to depend upon the character of the 
employment and not upon the character of the employer. 

Under these authorities there can be no question as to the 
construction this act would receive if it were passed by a State 
legislature. 

If, under such circumstances, it was to be held to necessarily 
include risks other than extrahazardous, it would clearly be 
unconstitutionaL As to Federal legislation, this bill raises the 
extremely important and interesting question as to whether 
Congress is subject to the same constitutional limitations and 
restrictions as are the States in legislating upon this and cog
nate questions. That it is not in terms is quite clear. The 
fifth amendment of the Constitution, so far as applicable, 
provides: 

No person shall be • • • deprived of life, liberty, or property 
without due process of law; 
and the fourteenth, so far as applicable, provides: 
nor shall any State deprive any person of life, liberty, or property 
without due process of law ; nor deny to any person within its jw·is
diction the equal protection of the laws. 

The fifth amendment is well understood to be applicable only 
to the Federal Government. That the proposed legislation, un
less confined either by legislative language or judicial construc
tion to the exb·ahazardous part of the commerce, would be a 
denial of the equal protection of the law, is clear. Whether, 
at the same time, the carrier would, by reason of such denial of 
equal protection of the law, be deprived of "property without 
due process of law," it must be admitted is not so clear. Does 
the citizen get the benefit of due process of law under the fifth 
amendment when he is deprived of the equal protection of the 
law? The most obvious suggestion that occurs with reference 
to these two constitutional provisions is that, inasmuch as the 
language of the fifth and the fourteenth amendments is iden
tical in this respect, until the equal-protection clause is reached, 
evidently the authors of the fourteenth amendment, believ
ing that under the "due process of law" clause equal pro
tection was not guaranteed, found it necessary to add the 
specific clause guaranteeing it so far as the States are con
cerned. It is clear that if this clause was necessary to guar
antee that result, then "due process of law" does not include 
the equal protection of the law, and if it was not necessary, the 
addition of the clause relative to due protection of the law 
would be entirely unnecessary and mere rhetoric-a conclusion 
that would not be hastily assumed; 
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That legislation depriving citizens of the equal protection of 
the law would be in violation of the fundamental principles of 
natural justice is clear. Just how far c'bnsiderations of that 
kind can be utilized and relied upon in aid of speciiic constitu
tional limitations by the courts in determining whether the 
legislature has exceeded its power is a matter o'f doubt, and has 
been the subject of a great deal of interesting discussion by the 
courts. The .books are full of expressions along those lines. 
For instance, .Mr. Justice Jackson, of the supreme court of .Mas
sachusetts, in determining the Yalidity of an act of the -Massa
chusetts legislature, said, among other things: 

It is manifestly contrary to the first principles of civil liberty and 
natural justice and of the spirit of our Constitution and laws that 
any one citizen should enjoy privileges and advantages which are de
nied to all others under like circumstances, or that anyone should be 
subjected to losses, damages, suits, or actions from which all others, 
under like circumstances, are exempted. (Holden v. James, 11 Mass., 
404.) 

Just how far the Supreme Court of the United StH.tes would 
go in applying the "due process of law" clause of the fifth 
amendment in connection with fundamental principles of natu
ral justice it is impossible to say. We have not been able to 
make a sufficiently extensive and exhaustive investigation of 
the authorities to justify us in stating definitely how far, in our 
opinion, the court will go in construing this clause, but there 
can be no question but that if the court' applies the construc
tion to this clause or to the provisions of the Constitution gen
erally that is in accordance with the great first principles of 
the social compact, though perhaps beyond its literal terms, 
this legislation would be held beyond the power of Congress, 
unless confined to the extrahazardous features of the employ
ment. 

In any event, it is very clear that there can be no moral justi
fication for the enactment by the Congress of any legislation 
that denies to the citizen the equal protection of the law. Cer
tainly what a State is expressly prohibited :qom doing as a yio
lation of natural justice it would, from a moral standpoint, be 
highly improper for the Congress to do, though not expressly 
prohibited. In this connection it is proper to call attention to 
the fact that the court bas expressly left this interesting ques
tion for future determination. In the opinion in the Howard 
case they say : 

We deem it unnecessary to pass upon the merits of the conten
tions concerning the alleged repugnancy of the statute, if regarded a& 
otherwise valid, to the due process clause of the fifth amendment to the 
Constitution, because the act classifies together all common catTiers. 
Although we deem it unnecessary to consider that subject, it must not 
be implied that we question the correctness of previous decisions noted 
in the margin, wherein State statutes were held not to be repugnant 
to the fourteenth amendment, although they classified steam railroads 
in one class for the purpose of applying a rule of master and servant. 

It is to be observed that the decisions referred to by the court 
were decisions that sustained the legislation because the court 
construed the legislation in question as applying only to the 
extrahazardous risks in the employment. So that the whole 
question upon this branch of the case is clearly open for judicial 
determination hereafter. 

We suggest, in order to relieve the bill of this objection, the 
following amendment: Insert after the word "commerce" in 
line 10, page 1, section 1, the following : " in service directly 
connected with the operation of the road." This language is 
taken from an opinion of the United States Supreme Court and 
defines in the most concise language the extrahazardous service 
to which the legislation should be confined. With this amend
ment we are satisfied that the bill in this respect could not be 
attacked as being unconstitutional or in violation of fundamen
tal natural rights. 

III. 
This bill is subject to the same criticism upon the strength 

of which the court, in the Howard case, held the statute re
lating to the same subject-matter unconstitutional. The How
ard case held the statute under consideration in that case un
constitutional upon the express ground that it included in its 
general terms a regulation of interstate and State commerce 
and was, therefore, a regulation of both. Their conclusion was 
based upon two reasons, each of which is the inseparable legal 
concomitant of the other, because as a legal proposition it is 
an impossibility to increase the rights of the employee with 
reference to his recovery against the master without at the 
same time impairing the rights of the employer or imposing 
upon the employer an additional liability, and the court dis
cussed their reasons from both of these points of view. They 
said in the first instance that the statute was unconstitutional 
because it was in favor of all the employees of interstate car
riers who were engaged in interstate commerce, and therefore 
operated in favor of employees who were engaged in State com
merce as well as those engaged in interstate commerce, as it is 
clear that the same .carrier at the same time and as a part of 

the same operation may obviously be engaged in both interstate 
and State commerce, and has employees for the purpose of 
prosecuting the common enterprise engaged in each kind of com
merce; and second, it imposed a new liability upon the carrier 
who was engaged in both interstate and State commerce with
out confining the liability of the carrier to such carriers as were 
engaged in interstate commerce, which alone Congress had the 
power to regulate, and s:o the court said, in the first instance: 

As the word "any" Is unqualified, •ii follows that liability to the 
servant is coextensive with the busines# done by tho employers whom 
the statute embraces-that Is, it is in favor of any o! the employees of 
all carriers who engage in interstate commerce. 

That is to say, the carrier who is engaged in interstate com
merce might, at the same time, be engaged in State commerce, 
and would therefore have State employees as well as interstate 
employees, and as the language " any employees " covered all 
employees, however engaged, it necessarily operated in favor of 
State as well as interstate employees, and that was one of the 
concomitant factors of the whole equation making the act un
constitutional. 

As to this indispensable factor in the common equation, the 
pending bill very properly confines the employees in whose 
favor it operates to such as are engaged in interstate commerce, 
and thus eliminates from State commerce one factor of the 
whole equation. Second, and as to the other indispensable fac
tor o! the common equation, imposing the new liability, the 
court said: 

This also Is the rule as to the one who otherwise would be a fellow
servant, by whose negligence the injury or death may have been occa
sioned, since it is provided that the right to recover on the part of 
any servant will eXlst, although the injury for which the carrier is to 
be held resulted from " the negligence of any of its officers, agents, or 
employees." 

And here again the court find that the liability feature is im
posed without any distinction as to whether the negligence is 
caused by an employee who is engaged in interstate or State 
commerce, and for that reason also, that being an inseparable 
factor of the common equation, the statute was held unconsti
tutional. In other words, they held that the benefits conferred 
and the liability imposed must both be confined to interstate 
commerce. Each proposition is indispensably connected with 
the other, and the limitation is as important in one case as in 
the other. You can not have one factor without the other. 
Because the statute in question confined neither of these in epa
ruble concomitants to itlterstate commerce, the act was held 
unconstitutional. The bill now pending as to the liability im
posed upon the employer or carrier is an exact duplicate of that 
vart of the act that was thus held unconstitutional by the court, 
and is not, as that was not, confined to interstate commerce; 
and it must be held unconstitutional by the court tmless the 
court reverses itself in the Howard case and holds that it will 
be sufficient if one of the indispensable concomitant L'lctors 
of the equation is within the power, while the other factor of 
the same equation is outside of and beyond the power of Con
gress, which we do not think they either will or can do. 

In this respect the bill provides for liability for " such injury 
or death resulting in whole or in part from the negligence of 
any of the officers, agents, or employees of such carrier ; " and 
the act in this respect provided for liability " for all damages 
which may result from the negligence of any of its officers, 
agents or employees," being identical with the language used in 
the bill, so far as the character or class of the employees is 
concerned through which liability is imposed upon the carrier. 

In further elaboration of this idea the court said: 
The act then being addressed to alZ common carriers engaged in 

interstate commerce, and imposing a liability upon them in favor of 
any of their employees, without qualifi,catfon o1· restrictions as to the 
business in which tlze carrier·s or their employees may be enga~ed at the 
time of tlle injury, of necessity includes subjects wholly outside of the 
power of Congress to regulate commerce. 

A brief analysis of this statement of the court shows that the 
court said that the act imposed-
a liability upon * • • carriers * without quaUficatio?~ 
or t·estriction as to the business in which the can·iers • • • may 
be engaged at the time of the injury-

and that was one of the reasons why it was unconstitutional, 
and that is precisely what this bill does in terms. 

The court also said, presenting the other side of the equation, 
that the liability was-
in favor of any of their employees without qualificati on o1· restriction 
as to the business in which * • * their employees may be .engaged 
at the time of the injury. 

In this particu1ar as to the emp1oyee, as we have suggested, 
the defect has been cured by proYiding that the employee must, 
at the Ume of the inju1·y, be engaged in interstate comme1·ce, 
but as to the carrier, as we have already shown, no such limita
tion is made. The illustration sometimes used of a carrier en-
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gaged at the same time in interstate and State commerce, and 
having, of course, interstate and State employees, with an in
jury to an interstate employee caused by the negligence of a 
co ervant who was a State employee, is a conclusive demonstra
tion of the tmconstitutionality of this bill, because it attempts 
to regulate the relations between a master and a servant engaged 
in State commerce and therefore beyond the power of Congress 
to control. In the case suggested, without any legislation the 
common carrier would not be liable, for the simple and obvious 
reason that, although the employee injured was engaged in in
terstate commerce and the one doing the injury was engaged in 
State commerce, they would be the coservants of a common 
master engaged in a common enterprise, and the injured em
ployee would have no remedy, as the carrier would not be liable 
for the negligence of a fellow-servant. It is proposed by this 
bill to make the carrier liable under such circumstances, as the 
carrier is made liable for the "negligence of any (that is, all) 
of its officers, agents, or employees," and it is too clear for ar
gument that the carrier can not be made liable for the negli
gence of his employee engaged in State commerce, the coservant 
of his interstate-commerce employee, without changing the com
mon-law rule and eliminating the fellow-servant limitation of 
liability, that in the absence of the proposed bill would relieve 
the carrier from liability, thus regulating State commerce. 

When the bill applies, as this does, to " any employees" whose 
negligence cause an injury, it necessarily includes, under the 
rule laid down in the Howard case, State employees engaged 
in State commerce, which, as has been repeatedly stated and 
held is beyond the power of Congress. We suggest, in order to 
reli~ve the bill af this what seems to us obvious criticism, that 
there be inserted after the word "carrier," in line 4, on page 
2 the words "who at the time of such negligence are engaged 
~interstate' commerce." With the adoption of this amendment 
the bill with reference to both of the indispensable factors 
making 'up the common equation, would be within the constitu
tional limitations laid down in the Howard case. 

IV. 
Inasmuch as this bill very greatly enlarges the rights of the 

employee and imposes new and onerous burdens upon the em
ployer, making him practically an insurer, it seems to us that 
in order to prevent malingering, if this bill is to become a law, 
the carrier should be provided with at least reasonable facili
ties to enable him to adequately protect his rights, and we 
therefore think that the following section should be added to 
this bill the justice and wisdom of which has been fully estab
lished by the report made by Mr. Bannon in the last Congress 
on H. R. 10, Report No. 7587, which we quote as a part of these 
views: 

[Section.] 

That in any action brought under the provisions o~ thi~ act ~or phys
ical injuries not resulting in death the court may, in Its discretion, upon 
motion of the defendant, order and require the party injured, at or in 
advance of the trial, to submit to a personal physical examination w~th 
respect to such injuries by the physicians or surgeons of the opposite 
party under such restrictions and upon such terms and conditions as 
may to the court seem reasonable and proper: Provided, howet:er, That 
said party shall have the privilege of being represented at such exami
nation by bis own physician or surgeon and such person or persons as 
he may designate. 

[House Report No. 7587, Fifty-ninth Congress, second session.] 
The object of this section is to confer a discretionary power upon 

Federal courts to orde~ the plaint~ in actions brought t? recover. for 
personal injuries sustamed to subilllt to a personal physiCal examma-
tion. 

The enactment of the bill is made necessary by the opinion of the 
court in Union Pacific Railway Company v . Botsford (141 U. S., p. 
250) wherein it is held that-

" The order moved for, subjecting the plaintiff's person to examina
tion by a surgeon, withl)ut her consent and in advance of the trial, 
was not according to the common law, to common usage, or to the stat
utes of the United States." 

Under this rule the Federal courts are not vested with any discretion 
whatever relative to such examinations, and the defendant is left in 
practice to offer as a matter of evidence the demand for an examination 
and its refusal by the plaintiff as reflecting upon th~ I?on?- fides of t~e 
plaintiff's claim as to the nature and extent of such IDJUnes. But thlS 
denies the defendant the equal opportunity with the plaintiff of calling 
a medical witness as to the character of the injuries, and to that extent, 
at least, is an injustice . 

. That a majoritv of the adjudications in this country are not in har
mony with Railway Company v. Botsford is manifest from the text 
found in section 202 of Underhill on Evidence ( 18!)4), reading as fol-
lows: 

" SEC. 202. Physical examination of the part11 by ea:perts .-The ques
tion whether the court in civil cases can compel the plaintiff to furnish 
evidence by submitting to a physical examination by a physician bas 
been differentlv decided. The affirmative is supported by a majority 
of the cases, w·hich maintain tbat the courts have an inherent power to 
do this basing their reasoning upon tbe necessity for the inspection, 
though 'there are other cases sustaining the proposition that, while such 
an Jiispection may be allowed, it can not in the absence of a statute be 
compelled." 

XLII--278 

The following States hold that the court may order reasonable physi
cal examination of the plaintiff to be made before trial by competent 
physicians and surgeons when such an examination is necessary to 
ascertain the nature, extent, or rermanency of the injuries~ 

Alabama : Railroad Co. v . Hil ( 90 Ala., 71). 
Arkansas: Sibley v. Smith (46 Ark., 275). 
Arkansas: Railroad Co. v. Dobbins (60 Ark., 481). 
Georgia: Railroad Co. v. Childress (82 Ga., 719). 
Iowa: Schroeder v. Railroad Co. (47 Iowa, 375). 
Kansas : Ottawa v. Gilliland ( 63 Kans., 165) . 
Kentucky: Belt Line Co. v . Allen (102 Ky., 551). 
Minnesota: Wanek v. Winona (78 1\linn., 98). 
Missouri: Owens v. Railroad Co. (95 Mo., 169). 
Ohio: Turnpike Co. v. Baily (37 0. S., 104). 
Pennsylvania: Demenstein v. Richardson (2 Pa., Dist., 825). 
Washington: Lane v. Spokane Falls (21 Wash., 118). 
Wisconsin: White v. Railroad Co. (61 Wis., 336) . 
The following States hold that in the absence of a statute there ls 

no such power : 
Illinois: Railroad Co. v. Call (143 Ill., 1 77). 
Indiana: Pennsylvania Co. v. Newmeyer (129 Ind., 401). 
Massachusetts: Stack v. Railroad Co. (177 Mass., 155). 
New Yor·k: McQuigan v. Railroad Co. (129 N. Y., 50) . 
South Carolina: Easter v . Railroad Co. (60 S. C., 177). 
Texas: R~ilroad Co. v. Kluck (73 S. W., 569). 
The States of New York and New Jersey now have statutes similar 

to H. R. 10, and they have been declared to be constitutional: 
Lyon v. Railroad Co. (142 N. Y., 298). 
Mr. Govern v. Hope (N. J. L., 76). 
In Camden and Suburban Railway Company v. Stetson (177 U. S., 

p. 172) the New Jersey statute was considered by the court in its an
swer to the following question : 

" Had the cir·cuit court the legal right or power to order a surgical 
examination of the plaintiff?" · 

The New Jersey statute confers such power, and the question was 
whether that statute would be enforced in the Federal courts or not. 
The answer certified by the court was in the affirmative, thus indi
cating that the court in the Botsford case did not disapprove of the 
delegation of such power to the judiciary, but only held that legisla
tion was necessary in ore er to confer the right. The syllabus in the 
Stetson case is as follows : 

" This was an action brought in the circuit court of the United States 
for the district of New Jersey against a raHway company, for an alleged 
injury to the plaintiff caused by the neglect of the railway company 
while the plaintiff was a passenger on one of its cars. Held, That that 
court had the legal right or power under the statute of New Jersey 
and the United States Revised Statutes to order a surgical examina
tion of the plaintiff." 

Section 721 of the United States Revised Statutes (sec. 34 of the 
judiciary act) was held in Boyce v. Tabb (85 U. S., p. 546) not to 
apply to questions of a general nature not based on a local statute or 
usage; and in Railway Company v. Botsford, in discussing the inherent 
power to order an examination, the court says, at page 256: 

" But this is not a question which is governed by the law or prac
tice of the State in which the trial is had." 

Consequently, in the absence of a State statute in those jurisdictions 
where the courts hold a statute is unnecessary, because the power exists 
without it, the Federal courts therein follow one rule and the State 
courts another. 

The most recent and exhaustive discussion of this subject Is found 
In Wigmore on Evidence (1904), volume 3, section 2220, in which 
the case of Railroad Company v. Botsford is thoroughly discussed by 
the author. In speaking of the privilege of exemption from examina
tion it is there said in part: 

" It has remained for such privilege to be claimed, and in a few juris
dictions to be acknowledged, in a class of cases in which, above all, 
there is most detriment and least service in its existence, namely, 
actions for corporal injuries. Why should all analogies fail here, and 
exemption be accorded to a plaintiff seeking to conceal from the tri
bunal the true nature and extent of his injuries? • • • 

" There is and will be no end to the variety of frauds invented, and 
it will be an ill day for justice when the courts cease to meet new 
frauds by new applications of old remedies. Quite apart from the 
general impolicy of granting to a party the license to conceal truth 
by any form of refusal, there is, in this class of cases, the added con
sideration that corporal injuries are to-day notoriously a subject of 
frequent fraud and misrepresentation, so that the privilege to withhold 
the exhibition of the alleged injury may amount in such cases to noth
ing less .than a judicial license for fraud. 

"These considerations, together with the absurdity of a judicial 
declaration that a court lacks the power to control those who seek 
for their fraud the very aid of the law itself, have weighed emphatic
ally with most of our courts. • • • 

" nder some such limitations as these the compulsory exhibition 
of the party's body will now be ordered in the greater number of juris
dictions. Had it not been for the singular notions of judicial impo
tence early advanced in New York1 and the prestige of the court 
whose majority pronounced the opiniOn in United States v. Botsford, 
there would perhaps to-day have been a unanimous concurrence in this 
doctrine.'' 

In view of the greater weight of authority and the fact that tbe 
court pointed out the absence of a statute and the belief on the part 
of the committee that the judiciary may be relied upon to exercise its 
discretion wisely and to prevent improper shock to the modesty or feel
ings or delicacy of an injured party, this bill is recommended for pas
sage as amended. 

While there are other features of this bill that are subject 
to criticism both as to principle and detail, we have decided 
in these views to point out only the salient and fundamental 
legal objections thereto which we ~k ought to pre·mil. 

c. E . !liTTLEFIELD. 
HENRY T'. BANNON. 

Mr. LITTLEFIELD. Now, Mr. Speaker, in order to raise 1J:his 
precise question presented by the second question raised by 
the minority views, I ask unanimous consent to now offer, and 
have considered as pending, the following amendment , in order 
that i t may appear on the RECORD that this question was spe-

-



'4434 CONGRESSIONAL RECORD-HOUSE. APRIL 6,, 
-

cifically called to the attention of the House before it passed 
the legislation. 

Mr. STERLING. I object, Mr. Speaker. 
Mr. LITTLEFIELD. I ask unanin'lous consent to offer and 

ha-ve pending for that purpose, first, this amendment--
l\fr. STERLING. I object. 
l\lr. LITTLEFIELD. Can I not state the amendment? I 

will state it in my orrn time. It is as follows: 
Insert after the word "commerce," in line 10, page 1, section 1, the 

words " in service directly connected with the operation of the road." 

I understand that is objected to. 
l\lr. STERLING. I object. 
1\Ir. LITTLEFIELD. And I further ask unanimous consent 

for the same reason, so that it may appear that the quest~on 
was specifically presented to the House, to amend by inserting 
after the word " carrier," in line 4, page 2, the words: 

Who, at the time of such negligence, are engaged in interstate com
me~·cc. 

1\Ir. STERLING. I object. 
1\Ir. LITTLEFIELD. Very well. l\lr. Speaker~ how much 

time ha-ve I remaining? 
The SPEAKER. The gentleman has two minutes. 
1\Ir. LITTLEFIELD. I will reserve the balance of my time. 
1\Ir. STERLING. lli. Speaker, I now yield two minutes to 

the gentleman from Arkansas [Mr. REID]. 
Mr. REID. I yield my time, Mr. Speaker, to the gentleman 

from l\Iissi sippi. 
Mr. WILLIAMS. 1\lr. Speaker, this side of the House, the 

country knows, is emphatically in favor of the passage of this 
bill. We welcome the opportunity to illustrate to the country how 
quickly and how rapidly we can join in passing genuine remedial 
legislation. [Applause on the Democratic side.] We will be 
glad to be furnished with more like it and to repeat the illus
tration as each remedial bill is furnished to the House. I pre
dict that if there be any opposition to this bill at all it will 
be upon the Republican side of this Chamber. 

Mr. Speaker, this is the first encouragement in some time 
that the Democratic party has had, and it leads me to read an 
extract from a newspaper headed "An encouraging revolt." 

.L'i ENCOURAGING :BE>OLT. 

It Is a long time since the Democrats in the House have shown the 
fighting spirit manifested Thursday and yesterday under the leadership 
of JOHN SH.A.:BP WILLIA-MS. 

They have fallen into the habit o:f submitting tamely to the fatuou-s 
domination of CA..""iNON, PAY:to."E, and DALZELL. There is. little courage 
or independence on the Republican side. It is too well drilled to sub
servience. So long as its members disregard conscience and honor and 
vote solidly, as they did Thursday, against all proposals to consider 
the repeal of wood-pulp and paper duties and other sound recommenda
tions of President Roosevelt in order to gratify the little clique-

The SPEAKER. The time of the gentleman from Mississippi 
has expired. 

l\fr. WILLIAMS. Well, I have got to a good stopping place; 
everybody knows who the " little clique " is. [Applause on the 
Democratic side.] 

Mr. STERLING. Mr. Chairman, I now yield three minutes 
to the gentleman from New York [Mr. PAYNEl. 

Mr. PAYNE. 1\Ir. Speaker, to illustrate the tactics of the 
other side, they ha\e .delayed the consideration of this bill for 
half an hour this morning by calling the roll on the approval of 
the Journal at the demand of the gentleman from l\lississippi, 
which approval he voted for after it had been carried by a vi-va 
voce vote. 1\lr. Speaker, he seems to think that he will make the 
country believe-because e-very time he says something he says, 
" I say this to the House and to the country "-he seems to 
think that he will make the country belie-ve that the way to 
facilitate legislation is by a useless demand for a roll call, and 
so delay the House in performing its functions in passing the 
supply bills that must be passed. 

Why 1\Ir. Speaker, he has not had anything more to do with 
brin...,.m'"" about the report from this committee and the con
side;at~n of this bill than_ the boy in the street. It has been 
the settled purpose of this side of the House and the members 
of the Judiciary Committee of the whole majority to bring 
this matter before Congress in order that legislation might be 
pas ed. [Applause on the Republican side.] If there is opposi
tion on this side of the House it is because one or two 1\fembers 
believe that the bill is uncon titutional, and may be decided so, 
as the former bill was. When the former bill was before the 
House I said to gentlemen around me that I feared it was uncon
stitutional but it meets the approbation of the counsel for the 
locomotive' engineers, and therefore I voted for it. I say to-day 
that I fear this bill may receive the same decision from the 
Supreme Court of the United States when it gets there, but I 
shall yote to-day as I -voted a year and a half ago in favor of 
passing an employers' liabili~ act. And, gentlemell:, 'Ye w~ 
go on with the legislation of this counh·y, and the maJOrity will 

decide in their own good time and despite any let or hindrance 
from the gentleman from Missi ippi and his voting trust, 
which it is reported he had organized on that side last Satur
day to stand by hlrn in every obstmcti ve method to stop legis
lation; notwithstanding that, we will go on and write on the 
statute book just what we on this side of the House desire. 
[Applause on the Republican side.] 

l\Ir. STERLING. l\Ir. Speaker, I will now yiell} two minutes 
to the gentleman from Alabama [l\lr. Cc.AYTOX]. 

1\Ir. CLAYTON. 1\Ir. Speaker, this bill comes from the Com
mittee on the Judiciary with a tli~sent on the part of three 
members of that committee. I may call the attention t.f the 
House to the fact, because if I call the attention of the country_ 
to the fact it might offend our worthy friend from ... ·ew Ycrk. 
[Lauo-hter on the Democratic side.] I call the attention of 
the Honse to the fact that that committee is composed of sev
enteen members; that six Democrats, if they had joineu with 
the three dissenting Republicans, would have reported adversely 
on this measure. [Applause on the Democratic ::;ide.] So that 
if this legislation is enacted its fa>orable report to thls House 
is due to the courage, the patriotism, and the- far-sightedness 
of the Democratic members of the Judiciary Committee. [Ap
plause on the Democratic side.] 

I am glad that the gentleman from l\Iaine. [l\lr. r,r.J:IT.I::FIELD] 
has printed the minority views of himself uud the gentleman 
from Ohio [1\Ir. BANNON], and I hope that he will also have 
printed in the REcoRD the minority views of the gentleman 
from New Jersey [Mr. PARKER], the other Republican member 
of the Judiciary Committee. 

Mr. PARKER of Kew Jersey. Will the gentleman yield? 
1\lr. CLAYTON. I have not the time; I can not. I will ask 

that the gentleman's -views be printed in the RECORD. I want 
them in there. I ha-ve not read them; have not had the time. 
The gentleman writes excellently, always from a Republican 
standpoint, and I ask that they be printed, not with my indorse
ment, but to show up the absurdity of the Republican pot::ition; 
and, l\Ir. Speaker, I ask that the views of the majority, be
ginning on page 1 of the report, down to and incluuing the 
words "railroad company. et al.," on page 9, be printed in the 
REcoRD as a part of my remark!? . 

The SPEAKER. Is there objection? [.After a ]1ause.] The 
Chair hears none. 

l\lr. CLAYTON. Now, Mr. Speaker, in ordl'.r to expedite this 
measure, I hope my time has expired a.nu that \Ye can yote 
immediately. [Laughter and applause.] 

The views of the majority are as follows : 
The Comm.ittee on the Judiciary, to whom was referred House bill 

20310, haye had the same under consideration, and report it to the 
House with a recommendation that it pass. 

This bill relates to common carriers by railroad engaged in inter
state and foreign commerce and in commerce in the District of Co
lumbia, the Territories, the Canal Zone, and other po e sions of the 
United States. It is intended in its scope to eover all commerce to 
which the regulative power of Congress extends. 

The purpose of this bill is to change the common-law liability o! 
employers of labor in this line of commerce, for per onal injuries re
ceived by employees in the service. It abolishes the strict common-law 
rule of liability which bars a recovery fpr the personal injury or death 
of an employee, occasioned by the negligence of a fellow-servant. It 
also relaxes the common-law rule which makes contributory negliuenee 
a defense to claims for such injuries. It permits a recovery by an 
emplo:vee for an injury caused by the negligence of a coemployee ; nor 
is suc·h a recovery barred even though the injured one contrilmted by 
his own negligence to the injury. The amount of the recovery, how
ever, is diminished in the same degree that the negligence of the in
jured one contributed to the injury. It makes each party responsible 
for his own negligence, and requires each to bear the burden thereof. 
The bill also provides that, to the extent that any contract, rule, or 
regulation seeks to exempt the employer from liability created by this 
act, to that extent such contract, rule, or regulation shall be void. 

Many of the States have already changed the common-law rule in 
these particulars, and by this bill it is hoped to fix a uniform rule of 
liability throughout the Union with reference to the liability of common 
carriers to their employees. 

Sections 1 and 2 of this bill provide that common carriers by raiT
road, engaged in interstate and foreign commerce. in commerce in the 
District of Columbia, the Territories, the Panama Canal Zone, and other 
possessions of the United States, shall be liable to its employees for 
personal injuries resulting from its negligence or by reason of any 
defect or insufficiency due to its negligence in its roads, equipment, or 
methods. It is not a new departure, but rather goes back to the old 
law which made the master liable for injury occasioned by the negli
gence of his servant, either to a coservant or to a third person. 

The doctrine of fellow-servant /was first enunciated m England in 
1837, and since that time it has been gene~:ally followed in thnt coun
try and this, except where abrogated or modified by statute. w·hatevet• 
reason may have existed for the doctrine at the time it was first an
nounced, it can not be said to exist now, under modern methods of com
merce by railroad. It is possible that a century ago, under industrial 
methods and systems as they then existed, coemployees could have orne 
influence over each other tending to their personal surety. It i pos
sible that they could know something of the habits and characteristics 
of each other. Under present industrial methods and sy terns this can 
not be true. Then they worked with simple tools and were closely as
sociated with each other· in their work. Now they work with powerful 
and complex machinery, with widely diversified duties, and are dis
tributed over larger areas and often widely separated :from each ~Jther. 
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Under present methods, personal injuries have become a prodigious 
burden to the employees engaged in our industrial and commet·cial 
systems. 

'£he master should be made wholly responsible for Injury to the 
servant by reason of the negligence of a coservant. He exercises the 
authority of choosing the employees, and if made responsible for their 
acts while in line of duty he will be induced to exercise the highest de
gree of care in selecting competent and careful persons a_nd will feel 
bound at all times to exercise over employees an autllority and influence 
which will compel the highe t degree of care on their part for the 
safety of each other in the performance of their duties. 

'.fhese sections make the employer liable for injury caused by defects 
or insufficiencies in the roadbed, tracks, engines, machinery, and other 
appliances used in the operation of railroads. Over these things the 
employee has absolutely no authority. The employer has complete au
thority over them, both in theit· construction and in their maintenance. 
It is a very hard rule, indeed, to compel men, who by the exigencies and 
neces ities of life are bound to labor, to assume the risks and hazards· of 
the employment, when these risks and hazards could be greatly lessened 
by the exercise of proper care on the part of the employer in providing 
safe and proper machinery and equipment with which the employee 
does his work. We believe that a strict rule of liability of the em
ployet· to the employee for injuries received by defective machinery will 
greatly lessen pet·sonal injuries on that account. The common-law rules 
of fellow-servants and assumption of risk still prevail in many of the 
States, and without any apparent good reason. In recent years many 
of the countries of Europe have adopted new rules of liability, which 
greatly relieve the harshness of the common law as it still exists in 
some of the States. 

In 1888 England passed an act which abolished the cloctrtne ot 
fellow-servant with reference to the operation of railroad trains, and in 
1897 It extended this law to apply to many of the hazardous employ
ments of the country. 

For many years the doctrine in Germany has been yielding step by 
step to better rules, until for the last quarter of a century it does not 
apply to any of the hazardous occupations. 

In 1869 Austria passed a law making railroad companies liable for 
all injuries to their employees except where the injury was due to the 
victim's own negligence. . • 

The Code Napoleon made the employer answerable for all injuries re
ceived by his workmen, and this code is still in force in Belgium and 
Holland. 

Other European countries have from time to time made laws fixing 
the liability of the master for damages caused by the negligent act of 
his servant. 

Many of the States have passed laws modifying the doctrine as 
changing conditions required it and justice to the employee demanded it. 

Alabama in 1885 eliminated the doctrine so far as it relates to rail-
roads, and in other particulars. 

Arkansas in 1 93 qualified the doctrine as to railroad employment. 
Georgia in 1856 entirely abolished the doctrine as to railroads. 
Iowa abolished it as to train operatives in 1862. . 
Kansas did the same thing in 1874. 
The latest statute in Wisconsin on the subject abolished the fellow

servant doctrine as to employees actually engaged in operating trains. 
Minnesota did the same thing in 1887. 
Florida, Ohio, Mississippi, and Texas have changed the doctrine to 

the advantage of the employee. 
North Carolina, North Dakota, and Massachusetts have practically 

eliminated the doctrine as regards the operation of railroad trains. 
Colorado in 1901 abolished the doch·ine in toto. 
Other States have either abolished or modified It as regards the opera

tion of railroads. 
As compared with the law now in force in other countries and In 

many of the States, the changes made in the law of fellow-servant by 
this bill are not radical. The doctrine as regards the hazardous occu
pations is being relegated everywhere. 

A Federal statute of this character will supplant the numerous State 
statutes on the subject so far as they relate to interstate commerce. It 
will create uniformity thl'oughout the Union, and the legal status of 
such employer·s liability for personal injuries, instead of being subject 
to numerous rules, will be fixed by one rule in all the States. 

It Is thought that the adoption of the rule, as provided in this sec
tion, will be conducive to greater care in the operation of railroads. 
As it is now, where the doctrine of fellow-servant is in force, no one is 
responsible for the injury or death of an employee if caused by the care
lessness of a coemployee. 'l'he coservant who is guilty of negligence 
resulting in the injury may be liable, but as a rule he is not responsible, 
and hence the injury is not compensated. The employee is not held by 
the employer to such strict rules of caution for the safety of his co
employee, because the employer is not bound to pay the damages in 
case of injury. If he were held liable for damages for every injury 
occasioned by the negligence of his servant, he would impose the same 
strict rules for the safety of his employees as he does for the safety 
of pas engers and strangers. He will make the employment of his 
servant and his retention in the service dependent upon the exercise 
of higher care, and this will be the stronger inducement to the employee 
to act with a higher regard for the safety of his fellow-workmen. 

Section 3 is a modification of the common-law rule of contributory 
negligence. It does not abolish the law. nder its provisions con
tributory negligence still bars a recovery for personal injury so far as 
the injury is due to the contributory negligence of the employee, but 
entitles the employet> to recover foe the injury so far as it is due to the 
negligence of the employer. It differs from the act passed by Congress 
in June, 1906, on this point, in this : That law provided that contribu
tory negligence did not l>ar a recovery if the negligence of the employee 
was slight and that of the employer was gross in comparison. That 
law modified the common-law rule o.f contributory negligence and also 
contained a modification of the common-law doctrine of comparative 
negligence. We at·e unable to see any justification whatever in the 
common-law doct1·ine of comparative negligence anywhere. It is the 
only rule of negligence that permits an employee to recover da·mages 
for injury to which his own negligence contributed. Comparative neg
ligence is absolutely wrong in principle, fot· the reason that it permits 
the employee to recover full damages for injury, even though his own 
negligence contributed to it. It is true, as the law states it, he can only 
recover damages when his contributory negligence is slight and that of 
the emoloyer is gross in comparison. But that rule does not undertake 
to diminish the verdict in proportion to the negligence of the employee. 
This may be said in behalf of the doctrine of contributory negligence 
in its common-law purity, and it is the only reason, so far as we know, 
that has evet· been assigned for its existence: It tends to make the 
employee exercise a higher degree of care for his own safety. 

If that Is a good reason for the existence of that rule, then we be
lieve that section 3 of this bill is a vet·y great impro>ement on that 
doctt·ine, for the reason that it imposes the burden of the employe(s 
negligence on the employer, und he will thus be induced to exercise 
higher care in the selection of his employees, and in other ways, for 
the safety of pet·sons in his employment. If the law imposes on. the 
employee the burden of his own negligence, that is certainly suf!ictent, 
and that is what this section seeks to do, and it also seeks to tmpose 
upon the employer the burden of his negligence. It prov.i.des that con
tributory negligence shall not bar a reco>ery for injury due to the negli
gence of the employer. It provides that the jury shall diminish the 
damages suffered by the injured employee in proportion to the amount 
of negligence attributable to such employee. 

It is urged by some that such a provision is impracticable of admin- . 
istration and that juries will not divide the damages in accordance 
with the negligence committed by each. The same objection can be 
urged against the provision of the bill passed by Con"'ress in 1906, 
which provided that only slight negligence should not bar a recovery, 
but that the jury should diminish damages in proportion to such slight 
negligence. Under that provision the jury would have the same diffi
culty, if any, in apportioning the damages according to the negligence 
of each party. We submit, further, that this section of the bill is 
free from the very unjust principle contained in the common-law doc
trine of comparative negligence which allowed the employee to recover 
full damages for injury to which his own negligence contributed in 
some degree. It is not a just criticism of a law, conceding the righteous
ness of its principles, to say that it is impracticable of administration. 
We submit that the principle in this section is ideal justice, against 
which no fair argument can be made. It is better that legislatures 
pass just and fair laws, even though they may be difficult of adminis
tration by the courts, rather than to pass unjust and unfair laws be
cause they may be more easily administered by the courts. Courts 
ought not to be compelled to administer the common-law doctrine of 
contributory negligence, which puts upon the employee the whole 
burden of negligence, even though his negligence was slight and that 
of the employer was gross. 'l'hat law might to some extent induce 
highet· care on the part of the employee, but in the same degree, and 
for the same reason, it induces the employer to have less regard and 
less care for the safety of his emJ?loyees. 

It is urged that juries under this law will wholly ignore the negli
gence committed by the employee and charge all the injury to the 
negligence of the employer. We do not believe that this will be the 
result of the administration of this section. We believe it will appeal 
to juries as eminently just and they will undertake to enforce it 
literally to the best of their skill. If juries under the common-law 
rule of contributory negligence have been disposed to assess damages 
in spite of the fact that the defendant contributed to the injury by his 
own negligence, it may be said that the jury recognizes the injustice 
of the law and undertakes to correct it by what they consider a just 
and righteous verdict. There is nothing in this law that will induce 
such a sentiment in the minds of the jury, but it will appeal to them 
as the true principle, and, in our judgment, they will seek to apply it 
fait·ly in the courts. 

Beach, in his work on Contributory Negligence, page 136, comments 
on the law as provided in this section as follows: 

" Much may be said in favor of the rule which counts the plaintiff's 
negligence In mitigation of the damages in those cases which fre
quently arise, wherein, on one band, a real injury has been suffered by 
the plaintiff by reason of the culpable negligence of the defendant, 
and yet, where, on the other hand, the plaintiff's conduct was such as 
to some extent contribute to the injury, but in so small a degree that 
to impose upon him the entire loss seems not to take a just account of 
the defendant's negligence. In those cases. which may be denominated 
'hard cases,' the Georgia and Tennessee rule in mitigation of damages 
without necessarily sacrificing the principle upon which the law as to 
contributory negligence rests is a rule against which, in respect of 
justice and humanity, nothing can be said. Where the severity of the 
general rule might refuse the plaintiff any remedy whatever, as the 
sheer injustice of the rule, as laid down in Davis v. Mann, would im
pose the whole liability upon the defendant, it is quite possible to 
conceive a case where the application of the rule which mitigates the 
damages in proportion to the plaintiff's misconduct, but does not decline 
to impose them at all, would work substantial justice between the 
parties." 

Shearman and Redfield on the Law of Negligence, fifth edition, page 
158, in speaking of this rule, say : 

" This is substantially an adoption of the admiralty rule, which is 
certainly nearer ideal justice, if juries could be trusted to act upon it." 

The United States has adhered much closer to the common-law doc
trine of contributory negligence than the leading countries of Europe. 
'.rbe laws of England, Germany, and Italy go much further to dis
charge the employee from the responsibility of his own act than tloes 
the common-law doctrine of comparative negligence. 

The laws of France, Switzerland, and Russia are in practical accord 
with the provisions of section 3 of this bill. 

The rule provided for in this section is recognized to some extent 
in this country. Maryland and some of the other States have passed 
statutes seeking to tlivide the responsibility where both parties are 
guilty of negligence. · .. 

'l'he provisions of this section are certainly just. What can be more 
fair than that each party shall suffer the consequences of his own care
lessness? It certainly appeals more strongly to the fair mind than the 
proposition that the employee shall have no redress whatever, even 
though his injury is due mainly to the negligence of anotbet·. As a 
consequence of this legislation, we believe there will be fewer acci
dents. By the responsibility imposed, both parties will be induced 
to the exercise of greater diligence, and as a result the public will 
travel and property will be transported in greater safety. 

'l'be proviso in section 3 is to the effect that contributory negligence 
shall not be charged to the employee If he Is injured or killed by reason 
of the violation, by the employer, of any statute enacted for the safety 
of employees. The effect of the provision is to make a violation o.f 
such a statute negligence per se on the part of the employer. 'l'he 
courts of some States have held this as a principle of the common law.
Other States have enacted it into statute. 

Section 4 provides, in effect, that the employee shall not be charged 
with the assumption of risk in case he is injured by reason of the vio
lation by the employer of a statute enacted for the safety of employees. 
This section likewise makes the violation of such a statute negligence 
per se on the part of the employer, and is already the law in many of 
the States of the Union. 

Section 5 renders void any contract or rule whereby a common car
rier seeks to exempt Itself from liability created by this act. Many 
of the States have enacted laws making void such contracts and regu. 
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lations, and, so far us we are informed, tnese statUtes have been sus
tained by the courts. The following States have incorporated into 
thcil· ~tatutes Jangunge similar to the language contained in this bill 
on th•:=~ questiOn : Arkansas, California, Colorado, I!'lorida. Georgia, 
!~diana, Iowa, 1\Ias achusetts, 1\Itnnesota., Mississippi, lontana, Ne
braska, Neva.da, New York, North Carolina, North Dakota, Ohio, Ore~n, 
South Cat·olma, South Dakota, Texas, Virginia, Wisconsin, and wy
o~ing. The supreme court of Ohio held that a contract exempting a 
railroad company from liability for injuries was void under the com
mon law a1=1 a~ainst public safety. Likewise the supreme court of 
A~kansas and tne court of appeals of Virginia have held the same doc
trme. The courts of New York have held that such contracts, though 
based on a consideration, are void as ao-ainst public policy. The stat
utes ?f. Ohio and Iowa fudng the liabi'Iity of employer to employees, 
c~mtammg provisions similar to this section, have been held constitu
ttonal by the Federal courts, although tbe cases in which these deci
sions were rendered did not expressly turn on that question. The 
courts of. Alabama have bel~ such contracts void, regardless of statute. 
In Georgta ~~ Pennsylvan.Ia such contracts have been held valid, but 
since the decisiOn in Georgia that State has adopted a statute making 
them void. 

Thi provision is neces ary in order to make effective sections 1 and 
2 .of the pill. Some of the railroads of the country insist on a contract 
With th':tr .employees discharging the company from liability for per
sonal inJuries. 

In any event, the employees of many of the common carriers of the 
country are to-day working under a contract of employment which by 
its termS: releases the company from lL.'lbillty for damages arising out of 
the negligence of other employees. As an ·illustration we quote one 
parag:raph from a blank form of application for a situation with the 
Amencan Express Company, and entitled "Rnles governing employment 
by this company:" 

"I do further agree, in consideration of my employment by said 
American Express Company, that I will assume all risks of accident or 
injury which I shall meet with or sustain in the course of such employ
ment, whether occasioned by the negligence of said company or any of 
its members, officers, agents, or employees, or otherwise; and that in 
case I shall at any time suffer any such injury, I will at once execute 
and deliver to said company a good and sufficient release, under my hand 
and seal, of all claims, demands, and causes of action arising out of such 
injury or connected therewith ot· resulting therefrom ; and I hereby bind 
m:y elf, my heirs, executors, and administrators, with the payment to 
said express ~ompany, on demand, of any sum which it may be com
pelled to pay m consequence of any such claim or in defending the same. 
including all counsel fees and expenses of litigation connected there
with." 

While many of the States have enacted statutes makin~ such con
tracts void, yet the United States Supreme Court, there bemg no Fed
eral statute on the subject, have held a similar contract valid in the 
case of Voigt v. Baltimore and Ohio Southwestern Railroad (176 U. S. 
p. 498) . In this case the railroad company entered into a contract 
with an express company whereby it agreed to carry the business of the 
express company, to famish it with cars and certain facilities over its 
road, and to carry its messengers, in consideration of which the express 
company agreed to save harmless the railroad company from all claim 
for damages for personal injury received by its employees, whether the 
injuries were caused by the negligence of the railroad company or other-
wise. -

Voigt entered the service of the express company as messenger, and 
by the contract of his employment he a-greed to assume all the risk of 
nccident and injury and to indemnify and save harmless the express 
company ft·om all claims that might be made against it for injury he 
might suffer, whether resulting from negligence or otherwise, and to 
execute a relea e for the same. 

Voigt was injured and sued. The court said: 
" lie was not constrained to enter into the contract whereby the 

railroad company was exonerated from liability to him, but entered 
into the same freely and voluntarily, and obtained the benefit of it by 
seuring his appointment as such messenger, and that such a contract 
did not contravene public policy." 

In the case of O'Brien v. C. and N. W. Ry. Co_ (Fed. Rep., vol. 116, 
p. 502), which involved the statute of Iowa making such contracts 
mvalid, the court said : 

"That while such contracts would be effective to protect the railroad 
company from liability at common law, under such statutory provi
sions declaratory of the public policy of the State they were invalid 
and constituted no defense to an action against it for the death of the 
me sengel' occurring in the State of Iowa by reason of the wrecking 
of the express car in which he was employed, through the negligence 
and want of ordinary care of defendant or its servants, whether the 
me senger be regarded as an employee of the defendant or not." 

This section of the bill, however, provides that the common carrier 
may set off against any claim for damages whatever it has contributed 
toward such insurance, relief benefit, or indemnity that may have 
been paid to the injured employee, which would seem to be entirely 
fail· and all that ought to be required of the employee. 

Some of the roads of the country have established what are called 
"relief departments," which seek to operate a species of insurances for 
the employee against the hazards of the employment, but, so far as we 
!,.-now, all their forms of contracts, used by these relief departments to 
insure the employee, discharge the company from every possible lia
bility for personal injuries to the employee. This release is made 
by its terms of agreement in consideration of the contributions of the 
company to the relief fund. 

The following is one of the paragraphs from the form of application 
for membership in the relief depal'tment used by the Baltimore and 
Ohio Hailroad Company : 

·• I further agree that, in consideration of the contributions of said 
company to the relief department and of the guaranty by it of the 
payment of the benefits aforesaid, the acceptance of benefits from such 
relief feature for the injury or death shall operate as a release of all 
claims against said company, or any company owning or operating its 
pranches or divisions, or any company over whose railroad, right of 
way, or property the said Baltinlore and Ohio Hallroad Company or 
any company owning or operating its branches or divisions shall have 
the right to run or operate its engines or cars or send its employees 
in tbe performance of their duty, for damages by reason of such injury 
or death which could be made by or through me; and that the superin
tendent may require, as a condition precedent to the payment of such 
benefits, that all acts br him deemed appropriate or necessary to effect 
the full release and discharge of the said companies from all such 
claims be done by those who might bring suit for damages by reason 
of such ·injury or death ; and also that the bringing of such a suit 
by me, my beneficiary or legal representative, or for the use of my 

bem;ficiary alo.ne or with others, or the payment by any of the com
Pa!J.Ies aforesa1~ of damages for such injury or death recovered in any 
sm t or determmed by a compromise or any co ts incurred therein 
shall operate as a release in full to the relief department of all claims 
by reason of membership therein." 

The form of ai?plication used by other companies arc similar in 
terms to the one Cited, and make acceptance of benefits from aid fund 
a release of all claims for damages for injury or death. 

By an act concerning common carriers engaged in interstate com
merce and their employees, approved June . 1, 1 V , known as the 
"arbitration law," it is made a misdemeanor on the part of any em
ployer subject to the provisions of that act-

" ~~ require any employee or any per on seeking employment, as a 
condition of such employment, to enter into a contract whereb :v uch 
employee or applicant for employment shall agree to contribute 'to any 
fund for charitable, sociable, or beneficial purposes ; to release uch 
employer from legal liability for any personal injury by rea on of any 
benefit received from such fund beyond the proportion of benefit arising 
from the employer's contribution to such fund." 

'l'he following is a copy of the bill as reported by the committee: 
" [H. R. 20310, Sixtieth Congress, first session.] 

"A bill re~atilng to the liability of common carriers by railroad to 
their employees in certain cases. 

a B~ it. enacted., etc., That every common carrier by railroad while 
engagmg m commerce between any of the several States or Terl'itories 
or betwee~ any of the States and Territories, or between the Di trict 
of. Columbra an~ any of the States or Territories, or b~tween the Dis
trlC~ of <;ohrn~bta or any of the S~ates or Territories and any foreign 
!la.twn or .nation~, shall be liable m damages to any person sufl'ering 
IDJUry while he IS employed by such carrier in such commerce or in 
c!lse of the death of such employee, to his or her per. onal rcp{·esenta
tive, for the benefit of the surviving widow or husband and children 
of such employee ; and, if none, then of such employee's parents · and 
if noi?e•. then of the next of kin dependent upon such employee, for 
such IDJury or death resulting in whole or in part from the negligence 
of any of the offi.~ers, a~ents, or empl?yees of. such carrier, or by reason 
of a~y defect or :msufficiency, due to Its negligence, in its cars, engines, 
app!-iances, machmery, track, roadbed, works, boats. wharves or other 
eqmpment. ' 

" S~c. ~· Tha~ evecy: common carrier by railroad in the Territories, 
the D1stn~t .of Columbta, the Panama Canal ~ne, or other pos ·e ions 
?f. the U~ted S~ates shall be liable in damages to any person suffering 
lDJut'Y while he IS employed by such carrier in any of said juri dictions, 
or, in .case of. the death of such employee, to his or bet· per oual repre-. 
sentative, for the benefit of the surviving widow or husband and chil
dren of such employee; and, if none, then of such employee's parents· 
and, if none, then of the next of kin dependent upon such employee' 
for such injury or death resulting in whole or in part from the negli~ 
gence of any of the officers, agents, or employees of such cart'ier or 
by reai:ion. of any d.efect or insu~ciency, due to its negligence, in' its 
cars, engmes, apph~ces, machmery, track, roadbed, works, boats, 
wharves, or other equipment. 

" SEc. 3. That in all actions hereafter brought against any such com
mon carrier by railroad to recover damages for personal injuries to an 
employee, or where such injuries have resnlted in his death the fact 
that the employee may have been guilty of contributory negligence shall 
not bar a recovery, but the ·damages shall be diminished by the jury 
in proportion to the amount of negligence attributable to such em
ployee: Prot·ided., That no such employee who may be injured or killed 
shall be helq to ~ave been guilty of contr~butory negligence in any case 
where the VIOlation by such common earner of any statute enacted for 
the safety of employees contributed to the injury or death of such 
criwloyee. . . 

SEc. 4. That m any action brought agamst any common carrier 
under or by virtue of any of the provisions of this act to recover dam
a~es for injuries to, or the death of, any of its employees such em
ployee shall not be held to have assumed the risks of his employment 
m any case where the violation by such common carrier of any statute 
enacted for the safety of employees contributed to the injury or death 
of such employee. 

"SEc. 5. That any contract, rule, regnlation, or device whatsoever 
the purpose or intent of which shall be to enable any common carrie~ 
to exempt itself from any liability created by this act shall to that 
extent be void: Provided, That in any action brought against any such 
common carrier under or by virtue of any of the provi Ions of tb'is act 
such common carrier may set off therein any sum it has contributed or 
paid to any insurance, relief benefit, or indemnity that may have been 
paid to the injured employee or the person entitled thereto on account 
of the injury or death of which said action was brought. 

" SEc. 6. That no action shall be maintained under this act unless 
commenced within two years from the day the cause of action accrued. 

" SEc. 7. That the term 'common carrier' as used in this act shall 
Include the receiver or receivers or other persons or corpot·ations 
charged with the duty of the management and operation of the busi
ness of a common carrier. 

"SEc_ 8. That nothing in this act shall be held to llmlt the duty or 
liability of common carriers or to impair the rights of their employees 
under any other act or acts of Congress, or to affect the prosecution of 
any pending proceeding or right of action under the act of Congress 
entitled 'An act relating to liability of common carriers in the Dis
trict of Columbia and Territories, and to common carriers engaged in 
commerce between the States and between the States and foreign na
tions to their employees,' approved .June 11, 1906." 

We .believe this bHl meets the objection's of the Supreme Colll't to 
the act of .June 11, 1906, known as the "employer ' liability act." in 
the case of Howard, administratrix, etc., v. Illinois Central Railroad 
Company et aL 

Mr. STERLING. 1\fr. Speaker, I yield half u minute io the 
gentleman from New York [Mr. ALExANDER] . 
. 1\Ir. ALEXANDER of .r.,.ew York. Mr. Speaker, I simply rise 
to correct the statement of the gentleman from Alabama f.Mr. 
CLAYTON], my colleague on the committee. The membership 
of our committee is eighteen instead of seventeen, as he said, 
six Democrats and twel>e Republicans. One Democrat was 
absent. The support of the Democrats present, &erefore, was 
entirely unnecessary to report the bill favorably. 
· Mr. CL.A.YTO~. But, Mr. SpeakeT, if the gentleman deducts 
the one who was absent, that would be eight out of sixteen. 
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1\fr . .ALEXANDER of New York. Eight out of seventeen you 

mean. 
The SPEA.KER. The time of the gentleman has expired. 

The Chair did not call to order the gentleman from New York, 
beca u e the Chair had not called to order the gentleman from 
Alabama. It is clearly a violation of the rules to state what 
occuned in committee. 

Mr. WILLIAMS. l\fr. Speaker, I rise to a parliamentary 
inquiry. Is it out of order when a report of a committee ha 
been made, and when minority reports have been made and 
filed in the House, to refer to them in a speech upon the floor? 
Is that subject to the objection that one is disclosing the 
secrets of the committee? 

The SPEAKER. Committee reports are official, but it is out 
of order to state what transpired in the committee, and that 
is all the Chair held. 

1\Ir. WILLI~1S. The gentleman from Alabama clearly re
ferred to the fact that three Republicans signed reports against 
this bill. [Cries of "Regular order!"] 1\fr. Speaker, I ask 
for order. I can not talk to the Speaker while other gentle
men are talking. 

Mr. PAYNE. Mr. Speaker, I ask for the regular order. 
The SPEAKER. The gentleman rises to a parliamentary 

inquiry, and proceeds to make a speech--
1\fr. WILLIAMS. I am not making a speech. 
The SPEAKER. Touching a matter not before the House. 

He is, therefore, out of order. 
1\fr. WILLIAMS. Very well, then, I submit; but I never 

heard before that the minority reports constituted secrets of a 
committee. 

1\fr. LITTLEFIELD. 1\fr. Speaker, I yield the balance of my 
time to the gentleman from New Jersey [Mr. PARKER]. 

Mr. P AUKER of New Jersey. Mr. Speaker, if the gentleman 
from Alabama, who referred to my minority views, had read 
tho e views, which he said he had not, he would have found 
that those mino1ity views expressed a desire that this bill in 
certain respects should be made far stronger. Men who are 
engaged in hazardous occupations like railroading and mining, 
in my opinion, should be afforded a definite compensation in 
case of accident from any cause resulting from that hazardous 
occupation. Their rights should not be confined, as they are by 
this bill, to accidents occurring by reason of the negligence of 
their fellow-servants. On the other hand, I think the bill, as 
stated by the gentleman from Maine [Mr. LITTLEFIELD], must 
constitutionally be confined to accidents resulting from the haz
ardous occupation, and that the employer shall not be di tin
guished from other employers as to any sort of accident that 
occurs. There are great questions connected with this whole 
matt er, great questions which ought to have been decided in 
this House in a long and careful consideration of the bill, 
wherein we could determine what should be best done, and 
wherein we would not have been forced to our present action 
by dilatory tactics, which have forced us to consider this bill 
under suspension of the rules. I shall vote for the bill. [Ap
plause on the Republican side.] I shall vote for the bill in the 
hope that it will be amended before it is finally passed, so as to 
be constitutional and so as to go further in certain rna tters 
where it ought to go further. 

The SPEAKER. The time of the gentleman has expired. 
The dissenting views of Mr. PARKER of New Jersey are as 

follows : 
·As I remarked last year on the consideration of the act for em-ploy

ers' liability, lately declared unconstitutional, I sympathize deeply 
with the movement for a proper extension to an employee of the 
right to recover a fair compensation for accidents that occur in a 
dangerous occupation, employing hosts of men, whose negligence 
may cause irremediable personal injuries to each other. Some modi
fication of the common law should be and will be provid~d in the 
various States. While such modi.tl.cation involves important questions 
as to how far employers should be liable to their employees for the 
acts of their fellow-servants, the degree of contributory negligence on 
the part of the person injured that should bar recovery, and the extent 
to which the contract of employment should govern, the strong consid
erations in favor of some relaxation of the strict rules of the common 
law as to such an occupation have caused the passage and amendment 
of numerous State statutes, in which experience is teaching how the 
good of the community may be best obtained. 

The United States have a full and exclusive jurisdiction in this 
matter in its Territories and possessions and in the District of Colum
bia, and for this exclusive jurisdiction we should, if possible, pass a 
law. 

In morals each man is responsible for his own acts and negligence 
and not for those of another. It is by a fiction of the law adopted 
for the protection of the community that the employer is held respon
sible to outsiders hurt by the negligence of h..Ls servants. Within the 
employment itself, as indeed in life, each man assumes all ordinar:v 
hazards and answers for what he does or fails to do. He assumes the 
dangers of his occupation, and no other rule could prevail in small 
trades where only a few hands are employed. Each must take his own 
risk. 

It Is difficult and generally dangerous to modify the rules of the 
common law, but it is a matter of general consent that some such 
modification must be attempted in the great and hazardous enterprises 

of modern times employing dangerous machinery and thousands of men, 
and that those who work in these enterprises should reeeive some sort 
of insurance against accident analogous to the plan by which a pen
sion is given in case of death or disability in the Army or Navy. In 
most countries this bas been done by a compensation act , allowing 
rates of compensation that are based upon the wage-earning power of 
the man injured, his expectation of life, and other circumstances, and 
are adjusted sometimes by pension and sometimes by a single pay
ment. In occupations which are dangerous not only to the workmen, 
l>ut to others, such as the carriage of passengers, it is against the pol
icy of the law that the negligence of the employee should be wholly 
excused and, as it were, encouraged, and that he should receive full 
compensation for damages to himself caused by his own ne~ligence, 
and yet the risks of such occupations are so constant, varying, and 
tremendous, the strain of the work is so intense, and ·human nature is 
o fallible that it has been in many States found advisable to excuse 

negligence when it is slight, but not when it is so gross that it seems, 
as it were, willful, and to allow fixed or limited compensation in the 
nature of insurance. These compensation acts do not in their essence 
establish a liability, but are rather in the nature of a mutual insur
ance, which the profits of the business will have to stand and which 
must be made up either by an increase of receipts or a decrease of 
expenses in wages or other lines. Such allowances in the case of 
accident are made by way of part compensation. In some cases this 
result has been obtained by the voluntary action of the employer, as 
in the case of the Krupp Gun Works in Germany; it is more or less 
secured by means of accident insurance companies and voluntary bene
ficial associations ; it has been attempted with more or less success in 
agreements between employer and employee, sometimes voluntary and 
sometimes compulsory, and, as above stated. it has become in many 
States and countries a matter o'f careful legislative provision. We must 
all sympathize with every endeavor in some measure to provide against 
the accidents of hazardous occupations if thereby we can avoid litiga
tion and settle the amount which should be allowed in each particular 
case at such sum as will be a fair compensation without encouraging 
negligence or going beyond the ability of the business to stand. 

L 'l.'o come to this specific bill, dealing with the hazardous occupa
tion of railroading, it does not seem to me properly to meet the re
auiremP.nts above stated, even as. to the territory entirely within United 
States jurisdiction. 

1. It limits compensation to cases of injury by the negligence of co
employees. or defects of machinery, and does not provide for the 
ordinary hazards and accidents of a hazardous occupation, which are 
the real reason for making railroads an exception to the ordinary rule. 

2. It does not limit recovery to accidents while actually engaged in 
this hazardous occupation, and the act is likely to be held unconsti
tutional because in many decisions the difference of hazard is held to 
be the only ground for any different rule as to master and servant. 

3. It leaves the amonnt of compensation utterly undefined, to the 
encouragemt>nt of litigation and spel't~lll;t~ve - claims. _ 

4. It establishes a rule as to the diVISIOn of damages m case of con
trilmtory negligence, which seems utterly unpracticaL 

11 . It makes void all arrangements for settlement of such insurance 
as between employer and ~mployee, and such systems, however much 
abused in the past, are susceptible of great good and should be regu
latt>d rather than abolished. 

In my opinion section 2 should apply to all accidents, from what
evt>r cause, occurring in the actual operation of the railroad to em
ployees engaged in such -operation. The cause of the accident should 
not be a matter of di pute, and the amount to be recovered by way of 
pension during temporary disability, or damages for permanent disa
bility or death, should be l{mited so as to bear some relation to the 
wage of the employee. 

The subject is of no small importance, even as to the exclusive juris
diction of the United States, which contains large railroad mileage, 
and the settlement of these principles in this bill must bear upon future 
legislation as to mines, Government navy-yards, machine shops, and 
great enterprises like the Panama Canal, where tens of thousands of 
men, of various races and degrees of intelligence, are working together 
in a hostile climate. The subject is too complicated for me or anyone 
else to be sure that his views are right, but it is too important for any 
legislation to be passed which is manifestly imperfect. It is better to 
do nothing than to create any system where most of the money paid 
shall go into the profits of an insurance company or legal expenses or 
to pais a law which may be held unconstitutionaL 

II. With reference to terl'itory not within the exclusive jurisdiction 
of the United States, and the mutual relations of employees and em
ployers engaged in interstate commerce, I have seen no cause to change 
my opinion, as expressed upon the bill that was held unconstitutional 
by the Supreme Court. I believe that the question should be left to 
the law of the State having jurisdiction of the employment, and that 
the jurisdiction of the contract of service should not be made national 
because the employer is engaged in interstate commerce. My opinion, 
as expressed then, wns as follows : 

" The questions as to how far employers should be liable to their 
employees for the acts of f ellow-servants, the degree of contributory 
negligence on the part of the person injured that should bar a recovery, 
and the extent to which the contract of employment should govern, are 
of the utmost importance, and the considerations in favor of a relaxa
tion of the strict rules of the common law have caused the passage and 
amendment of nnmerous State statutes, under which experience is 
teaching how the good of the community may be best obtained. 

"But these questions should be governed by the law of the State hav
ing jurisdiction of the employmen!, and the jurisdiction of th_e contract 
of service should not be made natwnal because the employer 1S engaged 
in intet·state commerce. The attempt to pass such a la w will cause in
extricable confusion as to where the Sta te and national law should 
govern, especially in the case of local employees. It will abolish the 
advantage of practical experience, testing th€ value of the various State 
provisions, and the plaintiff will be sent to th~ distant. crowded, and 
expensive forum of United States courts, nnd the cause of the employee 
is more likely to be hurt thereby than aided by anything contained in 
this bilL" 

I sympathize with proper expansion of the right of an employee to 
recover for accidents in a dangerous occupation, employing hosts of 
men whose negligence may cause irremediable personal injury to each 
other; but I think this modification of the common law should and will 
be provided by the various States and that this bill will be an injury 
td those that it attempts to benefit. It is a question whether we can 
legislate as to a!l employees, us, for example, if a couple of men are 
shoveling dirt into a railroad car und one happens to bit the other with 
a shoveL But even in the most pitiful cases of injury it will not help 
the parties that the railroad should have the right t o remove the suit 
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to a United States court, and therebv to take that suit to a distant 
court with a crowded calendar which inay not be called for years. Pass 
this bill and it would add 20,000 cases in the United States courts and 
subject · plaintiffs to appeals to the United States courts of appeal which, 
if these cases ·be added, might take ten years. I do not believe in that 
legi lation which will cause this re ult, and I doubt also whether it be 
constitutional to take all questions between employer and employee 
away from the State. 

Mr. Speaker, there is no contract, except perhaps that of marriage, 
which goes deeper into those personal rights of man and man which 
are reserved to the States than the contract of employment and the 
rights as between employer and employee, as well as the right of suit 
for personal injury caused by the negligence of another. I can not 
believe that It is for the benefit of the people of the United States 
that the jurisdiction of the States over these matters should be in
ft·inged. I doubt whether the power to regulate interstate commerce 
carries with it the power to change this relation between employer 
and employee. If it be so, and if this were the best bill in the world, 
the confusion that would take place on a railroad which does some 
of its business outside of a State and some of its business inside of 
a State would be inextricable. It would lead to various decisions, vary
ing judgments. and to difficulties which would not tend to the benefit 
of those whom this legislation attempts to benefit. I therefore am 
opposed to this legislation, believing that all these questions are beiug 
worked out in the various States by various statutes; that the best 
statute will prove its right to remain, and that the worst will be 
amended so as to be like the best. 

I repeat, that the attempt to pass such a law will cause inex
tricable confusion as to where the State and national law should 
govern, especially in the case of local employees. The Supreme Court 
in their opinion seem to limit any right to employees engaged in inter
state commerce at the time of the injury, and possibly to those who 
are injured by other employees likewise so engaged. The opinion seems 
to exclude so many cases that there is almost nothing left. I quote 
from their decision : 

" • • • '.rake a railroad engaged in interstate commerce, having 
a purely local branch operated wholly within a State. Take, again, 
the same road having shops for repairs, and it may be for construction 
work, as well as a large accounting .and clerical force, and having, it 
may be, storage elevators and wareh6uses, not to suggest besides the 
possibility of its being engaged in other independent entet·prises. Take 
a telegraph company engaged in the transmission of interstate and 
local messages. Take an express company engaged in local as well as 
interstate business. Take a trolley line moving wholly within a State 
as to a large part of its business nnd yet as to the remainder crossing 
the State line. 

"As the act thus includes many subjects wholly beyond the power 
to regulate commerce • • • ." 

There can be no advantage to the employee in creating so many 
subjects of litigation as to where the State law should govern and 
where the United States law, nor in providing Federal questions in 
each case which will enable appeals to be taken to the United States 
Supreme Court. I want to aid the many thousands of honest Ameri
cans who are working upon our railroads. I think that the nited 
States in its spher·e and the various States in theirs should pass 
statutes granting definite relief in case of accident in such dangerous 
occupation as work on railroads and in mines. This bill does not cover 
these hazards. but only part of them. It is not confined to these 
hazards, but includes others, and the relief provided is not definite, 
but by uncertain suits on new and uncertain principles for unliquidated 
damages. I regret that the bill does not come into the House in 
proper shape. It is- to be hoped that this or some measure may be so 
perfected in the House or in the Senate as to really meet the demands 
of the time. 

RICHARD WAYNE PARKER. 

Mr. KEIFER. But the gentleman refers to section 1 of the 
bill. The langunge he has just quoted is not in section 3 of the 
hill. Section 3 says: 

That in all actions hereafter brought against any such common car
rier by railroads to recover damages for personal injuries to an em-
ployee, or where such injuries have resulted in his death, etc. · 

And there are no words in section 3 which relate to the in
juries resulting while the common carrier is engaged in inter
state commerce. Section 1 of the bill is properly limited to 
damages incurred by an employee while engaged in interstate 
commerce; not so in the section relating to conh·ibutory negli
gence. 

Mr. STERLING. Now, will the gentleman yield to another 
statement? 

Mr. KEIFER. Yes; but my time is very short. 
l\lr. STERLING. The very first line says,. "that every com

mon carrier by railroad while engaged in commerce." 
l\lr. DIEKE.MA. And then says, "such common carrier." 
l\lr. KEIFER. That is in section 1, but I am reading from 

section 3. 
l\lr. STERLING. It says, " such common carrier," limiting 

it to the same common earner. 
Mr. KEIFER. Mr. Speaker, if I had the time-
Mr. llE~~Y of Texas. Perhaps the gentleman has a last 

year's bird's nest that is causing the trouble. 
Mr. KEIFER. Well, that is a very cheap, weak thing with 

which to take up a Member's time when he only has about four 
minutes. 

Mr. HENRY of Texas. Well, I take it back, then. 
l\lr. KEIFER. I objected before, not on constitutional 

grounds, to the other bill, but I criticised it because it under
took to make a law relating to actions against common carriers 
that applied in State courts, which would drive every one of 
those cases from the State courts by petitions for removal, to 
the Federal courts where the employees can not afford to go--

The SPEAKER. The time of the gentleman has expired. 
.Mr. STEllLI~G. Has the time beeu exhausted on both sides 

of the House? 
The SPEAKER. It has. 
Mr. STERLING. I ask unanimous consent for leave for all 

Members to print on the subject-matter of this bill for three 
days. 

The SPE..A..KER. The gentleman from Illinois ask unanimous 
consent for leave of Members to print on the subject-matter of 
this bill for three days. 

Mr. 'VILLIAMS. Mr. Speaker, I object. 
The SPEAKER. The gentleman from Mississippi objects. 
Mr. STERI..~ING. Mr. Speaker, I call for a vote. 
Mr. SULZER. The ayes and noes, l\lr. Speaker. 

Mr. STERLING. Mr. Speaker, how much time have I re- The SPEAKER. The gentleman from New York demands the 
maining? \ yeas and nays. 

The SPEAKER. Three minutes and a half. The yeas and nays were ordered. 
l\lr. STERLING. Mr. Speaker, I yield that time to the gen- The question was taken, and there were-yeas 302, nays 1, 

tleman from Ohio [l\lr. KF...IFER]. !\answered "present" 7, not voting 79, as follows: 
l\lr. KEIFER. Mr. Speaker, I shall vote for this bill with ~ YEAS-302. 

some mental reservations. .As I recollect now, I am the only Adair Calder Ellis, Mo. Hamill 

~~~hb~o~~l:: ~:a~~th~~ :r:~lo~;~~~ ~~~il~~;egi~~ ~!~ r~;rd !f*1:::r. Mo. ~~~~r~ !~~lerti~tt• S!~lir:~ Mich. 
the good fortune, though without having time for reflection, to Alexander, N.Y. Candler Fassett Harding 
then state substantially every ground upon which that bill was Allen Capron Favrot ~~~i~on 
declared unconstitutional by the Supreme Court of the United !~sbserry ~~i:~~~ ~!lii~rald Haskins 
States. That is my justification for thus speaking and voting Anthony Cary . Flood Haugen 
then. Now, an honest attempt has been made by the Committee Ashbrook Caulfield ¥loyd Hawley 
on Interstate and Foreign Commerce to make this bill constitu- ~:~:~~~dt ~~!~;ian ~~;~~s ~!lin 
tional, and I believe that the first section of the bill standing Bar·tlett, Ga. Clark, Mo. Foss Helm 
alone will be held to be constitutional. I also believe that Bartlett, Nev. Clayton Foster, Ill. Henry, Conn. 
unless the third section of the bill is amended before it becomes BB~ateles, Pa. CcockkranN y Foster, Ind. HH~nr.y, Tex. "'' oc ·s, . • Foster, Vt. 1ggms 
a law, it is baldly unconstitutional, as was the other bill, for Beall, Tex. Conner Foulkrod Hill, Conn. 
it applies generally to injuries and requires damages against a Bede ~~~~: ~~0• Fowler ~a~~~~~ 
railroad, although not suffered while the employee was engaged ~~~n~tN. Y. cooper, Tex. fr~U~~ Hobson 
in interstate commerce. That, I hope, win be amended some- Bit·dsau Cooper, Wis. Gaines, Tenn. Holliday 
where before the bill becomes a law. I also have an object- Bonynge Cox, Ind. Gaines, w. Va. Houston 
t ion-- Booher Cravens Gardner, Mass. Howell, N.J. 

Boutell Crawford Gardner, Mich. Howell, Utah 
1\Ir. STERLING. Will the gentleman permit a question? Do Bowers Crumpacker Garner Howland 

you say you get that proposition from this bill? Royd Cushman Garrett Hubbard, Iowa 
l\Ir. KEIFER. .Absolutely from this bill. R;.~~~e!ad 8!~~.;_I~h gm:~ie ~~~bard, w. va. 
Mr. STERLING. I submit that it is not there; it is expressly Jll'oussard Davidson Goebel Hughes; N.J. 

limited in the words of the Supreme Court and says, "while Rt·ownlow B!~:o~nn. GG~~13~ ~B: i?e~~. 
such common carrier is engaged in interstate commerce." ~~~:~d~dge Denby Graham Humphrey, Wasb. 

:Mr. KEIFER. Then the print you have is different from the Burgess Denver Granger Humphreys, Miss. 
print I have. ~~:!:fe~gh 8li~;ma g~::e g:~~~sOllie M. 

1\Ir. STERLING. That is in all the prints, every one that has Burleson Douglas Griggs Johnson, S.c. 
been made, and it says that the servant of the common carrier Burnett Draper Hackett Jones, Va. 
must be injured while he is employed by such carrier in such ~~~f~~· Ohlo g~~~g~ ~!~~il i:~~e~, Wash. 
commerce in order to entitle him to recover. Byrd · Ellerbe Hale Keifer 
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Keliher Macon 
Kennedy, Iow:t Madden 
Kennedy, Ohio Madison 
Kinkaid :Malby 
Kitchin, Claude Mann 
Knopt Marehall 
Kn JWland Maynard 
Kiistcrmann Miller 
Lafean Moon, Tenn. 
Lamar, Mo. Moore, Pa. 
Lamb l\loore, Tex. 
Landis Morse 
Lan9ley Mouser 
Lanmg l\Iudd 
Las iter Murdock 
!Jaw Murphy 
Lawrence N'eedham 
Leal~e Nelson 
Lee Nicholls 
Legare Norris 
Lewis Nye 
Lindbergh O'Connell 
Lloy<l Olcott 
Longworth Olmsted 
Loud Overstreet 
Loudenslager- Padgett 
LoTering Page 
Lowden Parker, N. J . 
McCreary Parsons 
McGuire Patterson 
McKinlay, Cal._ Payne 
McKinley, Ill. Pearre 
McLachlan, Cal. Perkins 
McLain Peters 
MeL ughlin, Mich.Pou 
M.cl\!illan Pray 

Pujo 
Rainey 
Randell, Tex. 
Ransdell, La. 
Rauch 
Reeder 
Reid 
Richardson 

· Roberts 
Robinson 
Rodenberg 
Rothermel 
Rucker 
Russell, Mo. 
Russell, Tex. 
Ryan 
Saunders 
Scott 
Shackleford 
Sheppard 
Sherley 
Sherwood 
Sims 
Slayden 
Slemp 
Small 
Smith, Cal. 
Smith, Iowa 
Smith, Mich. 
Smith, Tex. 
Snapp 
Southwick 
Sparkman 
Sperry 
Stafford 
Stanley 

NAYS-1. 

Steenerson 
Stephens, Tex. 
Sterling 
Stevens, 1\.linn:. 
Sturgiss 
Sulloway 
Sulzer 
'.rawney 
Taylor, Ala. 
Taylor, Ohio 
Thistlewood 
Thomas, N.C. 
Thomas, Ohio 
Tirrell 
Tou Velie 

ndel'WOOd 
Volstead 
Vreeland 
Waldo 
Wallace 
Wanger 
Washburn 
Watkins 
Watson 
Weeks 
Weems 
Wiley 
Williams 

- Wilson, Ill. 
Wolf 
Wood 
Woodyard 
Young 
The Speaker 

Littlefield ._, 
ANSWERED "PRESENT "-7. -._ .-; 

Cousins 'Hamilton, Iowa Lever Prin.cc 
Currier Hardwick McGavin 

NOT VOTING-79. 
Acheson Edwards, Ga. Jackson Parker. S.Dak. 
Andrus Edwards, Ky, James, Addison D. Pollard 
Bannon Fairchild Johnson, Ky. Porter-
Barchfeld Finley Kimball Powers 
Bennett, Ky. Fordney Kipp Pratt 
Bingham French Kitchin, Wm. W. Reynolds 
Brantley Gardner, N. J. Knapp Rhinock 
Brick Gilhams Lamar, Fla. Riordan 
Burton, Del. Gill Lenahan Sabath 
Clark, Fla. Glass Lilley Sher-man 
Cole Godwin Lindsay Smith, Mo. 
Cooper, Pa. Goldfogle Livingston Spight 
Coudrey Graff Lorimer '£albott 
Craig Gronna McCall Townsend 
DavenpOlt Hall McDermott Webb 
Davey, La. Hayes McHenry Weisse 
Dawes Hepburn McKinney Wheeler 
De Armond Hinshaw McMorran Willett 
Dunwell Howard Mondell Wilson, Pa .. 
Durey Hughes, W. Va. Moon, Pa. 

So, two-thirds having \Oted in fa-vor thereof, the rules were 
suspended and the bill was passed~ 

The Clerk announced the following additional pairs : 
Until further notice: 
1\Ir. CousiNS with 1\Ir. HowARD. 
1\fr. REYNOLDS with Mr. CLARK of Florida. 
Mr. TOWNSEND with Mr. McDERMOTT. 
1\Ir. McCALL with Mr. SABATH. 
For the balance of the day : 
Mr. Grr.HAMS with Mr. WILLETT. 
l\fr. BURTON of Delaware with Mr. HABDWlCK. 
Mr. PEABRE with Mr. GILL. 
Mr. GRAFF with 1\Ir. WEISSE. 
Mr. CoLE· with Mr. JoHNSON of Kentucky. 
1\Ir. GAINES- of West Virginia. Mr. Speaker, my colleague 

from West Virginia [1\Ir. HuGHES] is absent. I am informed 
if he was present he would vote " aye." 

The result of the vote was announced as above recorded. 
RAILROAD PASSES AND FREE TRANSPORTATIO~. 

1\Ir. STEVENS of Minnesota. Mr. Speaker, I move that the 
rules be suspended and that the bill S. 4260 be put upon its 
passage. 

The CHAIRliAN. The gentleman from Minnesota mo\es to 
suspend the ru1es and pass the bill which the Clerk will report. 

The Clerk read as follows: 
'An act (S. 42GO) to amend an act entitled «An act to amend an act 

entitled 'An act to regulate commerce,' approved February 4, 1887, 
and all acts amendatory thereof, and to enlarge the powers of the 
Interstate Commerce Commission," approved June 29, 1906. · 
Be it enacted, etc., That paragraph 4 of section 1 of an act entitled 

"An act to amend an act entitled 'An act to regulate commerce • ap
proved February 4, 1887, and all acts amendatory thereof, and t'o en
large the power·s of the Interstate Commerce Commission" aoproved 
J'nne 29, 1906, be amended so that said paragraph as so amended will 
read as follows : 

" No common cru.:rier subje~t ~o the P':OVisions <?f this act shall, afte~; 
J'anuary 1, ·1907, directly or mduectly, 1ssue or give any interstate free 
ticket, free pass, .or free. tra!lsportation for pasl>engers, e~cept to its 
employees and their familie , 1ts officers, agents, surgepns, physiCians and 
attorneys at ~aw; to ministers of :religion, traveling secretaries of Rail:. 

;t·oad Young Men's Christian Associations, inmates of hospitals and chari
tabl<: and eleemosynary institutions, an~ p_ersons exc)usively engaged in 
charitable a:nd eleemosynary work; to mdlgent, destitute, and homeless 
personsi and ·to such persons when transported by charitable societies or 
hospita s, and the necessary agents employed in such tr~msportation ; 
to mmates of the National Homes or State Homes for. Disabled Yolun
teer Soldiers. and of Soldiers' and Sailor-s' H omes, including those 
about to enter and those returning home after discharge and boards of 
managers of such Homes; to necessary care takers of live stock, poultry, 
and fruit ; to employees on sleepinrr cars, express cars, and to linemen 
of telegraph and telephone companies ; to railway mail service em
ployees, post-offiee inspectors, customs inspector~, and immigration in
spectors; to newsboys on trains, baggage agents, witnesses attending 
any legal investigation in which the common carrier is interested, per
sons injured in wrecks and physician and nurses attending such per
sons: Prot;ided, That thi~ provision shall not )Je construed to prohibit 
the interchange of passes for the officers, agents,. and emplo>ees of common 
carri~rs, and th'eir families ; nor to prohibit any common carrier from 
carrYing passengers free witll the object of providing relief in cases 
of general epidemic, pestilence, or other calamitous visitations: Pro
'l:ided further, That tlle term ' employees' as used in thiS paragraph 
shall include furloughed, pension-ed, and superannuated employees, per
sons who have become disabled or infirm in the service of any such 
common carrier, and the remains of a person killed in the employment 
of a. carrier and ex-employees traveling for the purpose of entering the 
serVIce of any such common can·ier : and the term ' families ' as n ed 
in this paragraph shall include the families of those persons named in 
this proviso, also the families of persons killed while in the service 
ot any such common caiTfer. Any common carrier violating this pro
vision shall be deemed guilty of a misdemeanor and for each offense, 
on conviction, shall pay to the United States a penalty of not less 
than $100 nor more than $2,000, and any person, other 'than the per
sons excepted in this provision, who uses any such in.terstate free 
ticket, free pass, or free. transportation, shall be subject to a like pen
alty. Jurisdiction of offenses under this provision shall be the same 
as that provided for offenses in an act entitled 'An act to further regu
late commerce with foreign nations and· among the States,' approved 
February 19, 1D03, and any amendment thereof." 

The SPEAKER. Is a second demanded 'l 
1\fr. WILLIAl'iiS. l\I.r. Speaker, in order to have an explana

tion of the bill, I demand a second. 
.Mr. STEVENS of 1\linnesota. 1\fr. Speaker, I ask unanimous 

consent that a second may be considered as ordered. 
The SPEAKER. Is- there objection.! · [After a pause.] The 

Chair hears none. The gentleman from Minnesota [1\Ir. 
STEVENS] is entitled to twenty minutes and the gentleman from 
Mississippi [Mr. WILLIAMS] to twenty minutes. 

Mr. STEVENS of Minnesota. Mr. Speaker, this- is a bill to 
amend the :rate law as to the pass provision by extending 'some
what the exceptions, allowing the issuance of passes to the 
railroad employees. The law as it now standB pr:ondes that 
passes may be issued by common carriers by railroad to the 
officer~ agents, and employees of such common carriers and 
their families. That is the law as it stands now and has ex
isted for more than twenty years. This measure amends that 
provision by adding the second proviso on page 3 of this bill, 
which readB as follows, and I will read the only change that 
this bill makes in the present law : 

P1·ovidet! f'ttrther, That the terms "employees" n:s used in this para
graph shall include furloughed, pensioned. and superannuated employees 
pBrsons who have become disabled Ol' infirm in the service of any such 
common carrier, and the remains of a person killed in the employment 
of a. carrier, and ex-employees trn:veling for the purpose of entering the 
serv1ce of any such common ca.rr1er ; and the term " families " as used 
in this paragraph shall include the families of those persons named in 
this proviso, also the families of persons kiUed while in the service of 
any such common carrier. 

That is th-e only change in the existing law made by this bill~ 
You will note that there are substantially fonT different classes 
of persons added by this provision-first, the term " employees " 
shall include "furloughed, pensioned, and superannuated em
ployees." My own impression is that all those are already cov
ered by the present law if it be fairly and liberally construed. · 

Mr. COX of IndiUna. rose. 
The SPEAKER. Does the gentleman yield 'l 
Mr. STEVENS of l\Iinnesota. I yield. 

. Mr. COX _of India]fa.. The railroad men in my district, I 
may state, have been requesting that this law be amended alonoo 
this line to permit employees who are really out of a job, 0; 
work--

1\Ir. STEVENS of Minnesota. I will come to that in a mo~ 
ment, if the gentleman will just allow me. 

l\Ir. COX of Indiana. Very well. 
Mr. STEVENS of Minnesota. The first provision, as I said 

covers furloughed, pensioned, and superannuated employees' 
which, I think, is co\ered by the present law. The second pro: 
vision is for persons who h.·we become disabled or infirm in the 
service of any such common carrier. My own impression is that 
this class also might be covered by .a liberal construction of the 
present .law; but this line makes certain what before was doubt
ful. The third provision is as to the " remains of a person killed 
in the employment of a common. carrier." That is not covered 
by existing law, and no. one can doubt that it ought to be; 
1.'here needs to be no further argument on that proposition. 
Now, the fourth provision is the one mentioned by the gentle-
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man from Indiana [.Mr. Cox], namely, "ex-employees traveling 
for the purpose of entering the service of any such common 
carrier." 

The reason for that is this: In different sections of the 
.counh>y there is a much larger business at one time of the year 
than in another. For example, in the Southwest men may be 
employed in the spring or in the late fall, and out of employ
ment in the middle of the summer, and the railroad men would 
then travel from the Southwest to the Northwest and the North
east, where they could find ample employment during the sum
mer. This is desirable for the men themselves. It is also desir
able for the railroads. It is ' desirable for the localities in which 
those railroads operate, because it enables those roads to give 
the best possible service to the public. 

Mr. CRUMP ACKER. Will the gentleman answer a question? 
Mr. STEVENS of Minnesota. I yield to the gentleman from 

Indiana. 
Mr. CRUMP ACKER. The provision the gentleman is now 

discussing, I understand, is limited to ex-employees of the road 
or the carrier that is authorized to give the pass. Would not 
that be the construction? What I would like to know is, if an 
ex-employee of another common carrier could receive a pass 
in going to seek employment from a road he never has worked 
upon-a carrier he has never worked for? 

Mr. STEVENS of Minnesota. Mr. Speaker, of course the 
word "ex-employees," in line 13 of the bill, is not particu
larly limited except as it may refer to the word "employees," in 
line 3 of the bill. Now, a practical construction of that would 
be that the railroad would only issue passes to any railroad 
employees upon a card or certificate that would satisfactorily 
show that these men were such employees. In pra<;tice this is 
always carefully guarded both by the carriers and l)y the rail
road men themselves. Now, whether or not it would be con
fined to employees of the railroad issuing the pass, I confess 
that I have some doubt; but there would be required a satis
factory identification of the man as being an ex-employee of a 
common carrier to entitle him to have any courtesy from the 
initial carrier. 

Mr. CRUMPACKER. In my judgment the Interstate Com
merce .Commission, and perhaps the courts, would limit the 
issue of passes under that provision to ex-employees of the 
carrier that proposed to issue the pass. 

Mr. STEVENS of Minnesota. The only limitation would be 
by construing it in connection with the words " employees of 
common carriers," in line 3, and that is not clear as to whether 
the employees outside of the carrier issuing the pass would be 
included . 
. 1\lr: PADGETT. May I ask the gentleman a question about 
line 13, where it says "for the purpose of entering the service 
of such common carrier?" Does not the word "such" limit it? 
. 1\fr. STEVENS of Minnesota. It limits it to the common car
riers described in this bill-railroads, not steamboats or stage
coaches. 

1\Ir. PADGETT. Would it not have a tendency to limit it to 
the common carrier issuing the pass? 

Mr. STEVENS of Minnesota. No; · I think not, Mr. Speaker. 
My own impression is that it would not work that way. My 
own impression is that it would work this way: That a rail
road man, being au ex-employee, an engineer, who desired em
ployment, applying to a ~outhwestern road, seeking to go to the 
Northeast, belonging to some railroad organization or some em
ployment agency of them, and being identified by some of the 
known employees as in the former service of some carrier by 
those who knew him, who would personally identify him before 
an officer of the GOmpany, that he would then be given the 
courtesy provided by this amendment. 

1\Ir. KEIFER. If the gentleman will allow me to state a case, 
I will ask him whether the bill covers it? It is common for all 
railroads who have to let contracts for the building of bridges, 
and perhaps other structures, for the contractor who hires his 
people to do his work and his machinery-part of it heavy-to 
have it carried out to the place. Now, does the bill allow the 
railroad to carry the employees of the contractor who is going 
to perform that work on their own line of road? 

Mr. MANN. That is now authorized by a ruling of the Com
mission. 
. Mr. KEIFER. It is not authorized unqer the former law, be
cause I had a case arising in my own State where the con
tractor hired his people and took them to Cincinnati, and paid 
their fare, and they ran a way after they had gone down there, 
and he had to go elsewhere to get more people. 

Mr.· STEVENS of Minnesota. I think they have changed 
their ruling on that subject. That would not be covered by 
this amendment. 

Mr. KEIFER. Well;it ought to be covered by it. 

Mr. PERKINS. I would like to ask the gentleman a ques
tion. 

Mr. STEVENS of Minnesota. I yield to the gentleman. 
Mr. PERKINS. I would like to ask this question: Suppose 

a man who had been an employee, say, of the New York Cen
tral Railroad, who has become superannuated and is a pen
sioned employee. Under the provisions of the bill, could he re
ceive a pass from the New York Central? Suppose he wanted 
to go from Albany to Chicago, could he also receive a pass 
over the Lake Shore Road, or would this apply only to the 
company of which he was a superannuated employee? 

Mr. STEVENS of Minnesota. The present provision only 
covers an issue of the pass on the line to whom the application 
is made. But there is a provision of the act of 1887 which 
allows an interchange of passes, which has never been changed 
by any_ subsequent legislation. 

1\fr. PERKINS. So that would cover such a case. 
Mr. STEVENS of 1\finnesota. That would cover that case. 
1\fr. COX of Indiana. . I desire to ask the gentleman a ques-

tion simply for information. I am for his bill and the amend
ment as presented here. Is it the judgment of the committee 
that it must be either an employee or ex-employee, or :would it 
be broad enough to allow the issuing of a pass to one who .is 
seeking employment? 

Mr. STEVENS of :Minnesota. No. This is very clear. The 
man must · either have had previous employment or be an ex
employee of the common carrier, coming under the provisions of 
this general bill. Now, Mr. Speaker, these four classes--

Mr. MONDELL. I ·would like to ask the gentleman a ques
tion. 

Mr. STEVENS of Minnesota. I yield to the gentleman. 
:Mr. MONDELL. I should like to know whether the Com

mittee discussed the advisability of allowing passes to be given 
to employees of contractors of a railroad company to a worl{ 
going to be carried on, along the line of the inquiry of the 
gentleman from Ohio? 

Mr. STEVENS of Minnesota. Yes; we did discuss that, and 
we discussed a good many other propositions in connection 
with the pass provision, but we did not think, on the whole, 
that it was wise to amend the bill as it stands now. 

Mr. MO:!\TDELL. My understanding is that the railroad com
panies desire to have authority to carry the employees of those 
with whom they make contracts for construction and repairs. 
Is that not true? 

Mr. STEVENS of Minnesota. Yes, there is no question about 
the advisability of it from their standpoint. 

Mr. MONDELL. What objection would tllere seem t() be to 
legislation of that character? 

Mr. STEVENS of Minnesota. We did not care to extend 
these exceptions to the pass law any further than was neces
sal>y right now, and as I have said, practically the only exten
sion of this bill is the one that I have just gone over. That 
is the real substance of this bill. 

Mr. WILLIAMS. And their families go, too. 
Mr. STEVENS of Minnesota. Yes. 
Mr. KEIFER. This is the Senate bill. 
Mr. STEVENS of Minnesota. Yes; this is the Senate bill. 
Mr. KEIFER. We have not amended it at all. 
Mr. STEVENS of Minnesota. The gentleman from 1\fissis· 

sippi [Mr. WILLIAMS] asks if the families go, too, and I say, 
yes. The remaining four lines ·of the amendment cover the 
families of these various classes that I have named, as well as 
the families of persons killed while in the service. Up to this 
time the families of killed employees were obliged to pay fare, 
and we thought it only an act of common humanity to allow 
them to be carried free under this provision. 

1\!r. Speaker, I reserve the balance of my time. 
1\!r. WILLIAMS. I yield four minutes to the gentleman 

from Missouri [Mr. HACKNEY.] • 
Mr. HACKNEY. Mr. Speaker, I will address myself to the 

paragraph that is found on page 3, lines 15, '16, and 17. I very 
much regret that this bill does not go further in extending the 
benefits to the families of deceased employees. It does go to 
the extent of allowing transportation to be issued to the fam· 
ilies of those persons who are killed in the service, but I pre
sume almost every Member on the floor of this House has in 
mind some instance where a man has giv~n his ~ife to the 
service of a railroad company in some capacity that did not 
necessarily draw him onto the road all of his time whose death 
was not caused by any casualty, and at the end of his life 
has left his family practically helpless, and the widow and th~ 
minor children · are at present barred from the benefits ot this 
privilege. · . 

At the opening of this Congress I introduced a bill to extend 
the exemption to ·the widow dui.·ing her widowhood and to the 
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minor children of any deceased employee. It seems to me that of employees and their families. There are other classes that 
provision ought to have been engrafted in this bill, and I properly might be granted passes and exchange of service. These 
should like to request unanimous consent now to add an amend- matters are still under consideration by the committee, but in 
ment of that kind to this bill. Of course I recognize that it view of the attitude of the Interstate Commerce Commission, 
can not be done except by unanimous consent. properly enough, in construing the law, we thought that the rail-

In my own district I know of three ca·ses, one particularly road companies might be permitted as a part of the compensa
of a division superintendent who gave his life to the service tion to grant passes to their employees and their families. 
of the railroad company, who left his family helpless, and his Mr. COOPER of Wisconsin. Will the gentleman yield for a 
widow, who had been in the habit of going over the line the question? 
greater- part of her married life, is unable to go with her little Mr. :MANN. Certainly. 
children on the road now without paying fare. The sentiment Mr. COOPER of Wisconsin. In the original act does there 
there in that community is very much in favor of the amend- appear the word" agents," in line 7, page 2? 
ment I suggest. I would not vote again~?t this bill, because I Mr. MANN. There is no change in the law whatever in this 
believe it goes far to meet cases that address themselves to the bill except the insertion, on page 3, of the proviso beginning on 
favorable consideration of this legislative body in every sec- line 7, down to the word "carrier," in lines 16 and 17. That is 
tion of the country, but I regret that I can not get the provi- added to the law, but there is no other change in the law. 
sion extended in the direction I suggest. I now renew the re- Mr. GAINES of Tennessee. Will the gentleman yield for a 
quest that I be allowed to offer that amendment, to extei:ld this question? 
proviso by adding, after the word " carrier," in line~ 16 and Mr. l\IANN. I will yield to the gentleman. 
17, the words "and the widow during widowhood, and minor Mr. GAINES of Tennessee. It says "attorneys at law." It 
children of any deceased employee of such carrier." does not say the road's attorneys. 
· 1\Ir. STEVENS of Minnesota. Mr. Speaker, I very much re- Mr. :l\IANN. That is existing law. We have not amended that 
gret that I must object, but the committee does not think it provision in regard to anybody except certain classes of railroad 
wise that this bill should be amended. employees. 

The SPEAKER. What was the request of the gentleman? 'rhe SPEAKER pro tempore. The time of the gentleman from 
Mr. HACKNEY. A request for unanimous consent to amend Illinois has expired. 

the bill; and the gentleman from Minnesota has said he could Mr. WILL~IS. Mr. Speaker, I now yield five minutes to 
not consent to it. I am not quarreling with the gentleman, but the gentleman from Kentucky [1\Ir. SHERLEY]. 
I regret that he can not see his way clear to go to that extent. Mr. SHERLEY. Mr. Speaker, so far this day has been 
I think the bill is good as far as it goes. I favor it for what it given, and wisely given, to legislation touching the status of 
does, but I regret that we can not go a little further. railroad employees of the country. It is to me a matter of ex-

1\fr. WILLIAMS. I now yield five minutes to the gentleman treme regret that bills as important as the one just preceding 
from Illinois [1\Ir. MANN]. this should have been considered under a suspension of the 

Mr. :MANN. Mr. Speaker, the Committee on Interstate and rules when debate was limited to twenty minutes on a side 
Foreign Commerce, as well as the other Members of the House and no amendment was in order. 
and Senate, are constantly besieged with propositions to change Somewhat of what the gentleman from Illinois has stated, 
the existing pass prohibition in the rate law. Up to the present I agree to. Some of it, however, I agree to not as a necessary 
time neither the Committee on Interstate Commerce of the Sen- condition of legislation in Congress, but as a present condition 
ate nor the committee of the House having jurisdiction have brought about by the way we do legislate, not by the way we 
been willing to make any report upon any bill which will change ought to or have to legislate. I should like to have called 
the existing provisions, except the bill now before the House. attention in the consideration of the previous bill to the fact 

When the rate law went into effect containing the prohibition that it does not deal, except in a very limited way, with one 
against granting passes, it was the expectation that the railroad of the most iniquitous legal rules which, while logical from 
employees, themselves dependent upon the railroads for their the standpoint of the logician, is brutal from the standpoint of 
livelihood, might properly be granted free transportation. It the humanitarian, and that is the doctrine of assumed risk. 
was not one of these cases. where the railroads grant something We have just passed a law which provides that the employee 
to somebody entirely disconnected with the railroad sen-ice, but shall not be held to have assumed a risk relative to any matter 
is something in the way of compensation given by the railroad where a statute requires the railroad to do some special thing 
to the employee. looking to the safety of employees, but it leaves in .full force 

The pending bill, including the item which has been explained and effect the doctrine of assumed risk as to other matters 
so well by the gentleman from Minnesota [1\Ir. STEVENs], has not covered by statute. Let me illustrate how harsh that rule 
been prepared and presented by the railroad employees in the is by citing a leading case in Kentucky. The case was that 
country. The gentleman from Missouri [1\Ir. HACKNEY] tpought of an Irishman who was working on the stonework of a bridge 
that something ought to be added. In my judgment, the pro- over the Ohio River. He was wheeling in a wheelbarrow 
vision which he refers to is now in the bill, but if it be not in stone over a narrow plank walk one or two feet wide. He 
the bill, then the bill as it stands is asked for by the railroad went to his· boss and said to him, "This is a dangerous plank, 
employees. After this bill had passed the Senate the gentle- a man is liable to be overweighted and thrown into the river 
man representing the Conductors' Association and gentlemen and drowned." The boss answered him, "If you don't like 
representing other associations appeared before our committee your job, -you can quit." He went back to work. Within a 
and there, so far as they were concerned, asked that this bill few hours what he had predicted did happen. The stone over
might be reported and passed as it now stands, without the weighted him and .he was thrown into the river below and 
crossing of a " t " or the dotting of an " i." drowned. Upon suit being brought the court held, and rightly 

Mr. COX of Indiana. Will the gentleman yield? held according to that rule, that he had assumed the risk and 
Mr. MANN. I will yield to the gentleman for a question. that his personal representative could not recover. That is 
l\Ir. COX of.Indiana. Suppose an ex-employee starts from good law, but it is barbarous justice. [Appian e.] I would 

New York to San Francisco in the West seeking employment; like to have seen the employers' liability bill do away with such 
does the gentleman believe that this bill is broad enough to al- a rule. I would like to have seen the proper discus ion of one 
low the road to issue a pass to him? of the phrases in the first paragraph of that bill. I do not be-

~lr. 1\.IAl~N. 1· do not know. I have read the section in the lieve that we are so cramped for time that we can not afford to 
bill three or four times and I do not know. · It is like alllegisla- give a proper consideration to importam: matters. If we had 
tion prepared outside of this body. I do not know. I shall vote properly considered the employers' liability bill in the first in
for the bill on the same theory that I voted for the employers' stance, we would never have had to repass it now. If we had 
liability bill-nobody knows whether it is constitutional or not. not waited three months since the decision of the Supreme 
I doubt if anybody can read the employers' liability bill and tell Court before we have a bill presented to us for consideration 
what it means. I am sure nobody can tell exactly what this now, we would not have to put it through under suspension of 
means, but in the main it covers the question. It is in the form rules. [Applause on the Democratic side.] I could not let the 
that the gentlemen asked for it. If this be enacted into law it opportunity pass without making my protest against the un
covers almost every case that can arise. If it shall be construed necessary way that we are legislating upon important matters. 
that it does not ·cover the case referred to by the gentleman from I had rather Congress would pass two or three bills that con
Indiana [1\Ir. Cox] and Congress wishes to cover it, it can be stitute a real equity, that reform a real evil, fully, completely, 
done hereafter. and constitutionally, than that we should try to humbug the 
· I have been in this body too long to believe that it is possible public and the voters by passing through half-baked, undigecrted 
to enact perfect legislation. I ha vt! never seen a bill passed. here legislation. [Applause.] 
that did not require construction, amendment, or repeal, and I Mr. WILLIAMS. Mr. Speaker, I now yield three minutes to 
never expect to. Now, we have not gone outside of the question. the gentleman from Texas [Mr. RANDELL], _.., 
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Mr. RA.l'n)ELL of Texas. Mr. Speaker, I wish to add my 
voice to the protest against passing legislation like this bill in 
the manner in which it is being passed. There Is no opportunity 
to amend it. It must be rushed through in this manner be
cause the Republican management in this House says it must 
be done, with only twenty minutes to discuss it and no oppor
tunity to improve it. In reference to the grunting of passes 
prohibited ;in this bill, the guilty party is denounced and pun
ished by a fine of not less than $100 nor more than $2,000. But 
the same penalty that would be applied to the railroad company 
is applied to the party who takes the rmss-a very unequal pen
alty, when you consider the situation-the ability of the parties 
to pay. It may force the man tha.t rides upon the pass to go to 
jail. The railroad company would not feel the amount of the 
fine. It ought, in addition, to provide that, if the \iolation is 
willful, the party guilty of i suing the pass should be sent to jail 
and the penalty for the one receiying the pass ought to be less 
than is prescribed in this bill. Of course the punishment of 
those receiying pas es protects the railroad company against 
the information l>eing given against it, because no man will ad
mit that he received or used any such pass, and the guilty com
panies will escape for lack of evidence. Again, this bill pro
vides that attorneys of the railroad companies can receive 
passes, can receive the advantages prohibited by other people 
by the provisions of this bill. Therefore a Member of Congress 
can simply be an attorney for a railroad and he can have his 
passes the same lll! he used to. The Republican party in this 
House has made a party issue, that a law denouncing the em
ployment of 1\Ieml>ers of Congress by public-service companies 
shall not be enacted. You propose to hold that privilege, and 
now you give yourselyes, you that are the representatives of 
the e corporations, the privilege of riding on passes without vio
lating this law. It ought not to be. It is contrary to the prin
ciple and spirit of such legislation. It is unfair to the people; 
it is wrong in its tendency. It ought to be stated in this bill 
that a Member of Congress riding upon a pass, receiving one in 
violation of this law, would be subject to penalty:, not only of 
a fine, but by imprisonment, and be deprived of the right to 
hold office. Such an amendment you would vote down. 

The SPEAKER pro tempore. JThe time of the gentleman has 
expired. 

1\Ir. WILLIAMS. I yield two minutes to the gentleman from 
North Carolina [Mr. HA.CKETT]:-

lllr. ILtCKETT. lli. Speaker, representing, as I do, a large 
constituency of railroad employees, I desire to add my voice and 
vote in adYocacy of the bill providing for free transportation 
to railroad employees and their families. As I nuderstand it, 
this is a bill prepared by the representatives of the railroad 
employees and of the various organizations and unions with 
which they have allied themselves, and these men, together 
with those who represent their interests on this floor and in 
the Senate of the United States, have among them men of such 
a high class of ability and probity that they undoubtedly could 
draft and have drafted a bill which will meet their necessi
ties and give them the well-merited relief. They are asking 
Congress that this legislation be not delayed. They request 
that this bill be passed by the Rouse of RepresentatiYes imme
diately, as it has been by the Senate, without the dotting of an 
"i" or the crossing of a "t," in order that they may have the 
benefit of the privileges therein contained at once. Mr. 
Speaker, I favor this course. I am desirous that the railroad 
employees may know to-morrow that the Congress of the 
United States realizes the position in which they have been 
placed by ·former legislation and stands ready to correct it, so 
that the railroads may be permitted to give these employees 
and their faplilies free transportation in the broadest sense, as 
provided for in this bill. _ 

In view of the fact that, by reason of a Republican panic and 
the hard times caused thereby, there are now within the 
United States oyer 250,000 ex-raih·oad employees out of a job 
without means to support themselves and their families, i 
especially favor that clause in the bill which permits free trans
portation to any ex-employee and his family, traveling for the 
purpose of entering the service of any common currier, wher
ever he may be able to find a position. The men at the throttle 
who, with watchful eyes, fearless hearts, and steady nerves, hold 
the li•es of millions in their safe-keeping, as the \a.st engines 
go racing across the country, freighted with their burdens of 
_humanity; the telegraph operators, whose quick ears catch the 
movements of the swiftly running trains anu guide them safely 
on their way; the mechanics and laborers in the shops, whose 
skilleu training enables them to detect the slightest defect in 
the machinery and groom the iron horse for another race ; the 
kind-hearted and polite conductors and agents, and all the vast 
army of railway emp~oyees, whose J!ves are }iy~d in furth~rin~ 

the great transportation facilities of the country and in serving 
the public equally as well as their employers, deserve the best 
that their Representatiyes and Senators in Congress can give 
them, and I hope this bill will pass· without a dissenting vote, so 
that when the well-earned vacation comes, they can go whither
soever their minds may lead them, whether to the old home
stead, or the pleasm·e resort, carrying their families with them 
free of cost, thus giving them rest and recreation amid the most 
pleasant surroundings and enabling them to return to their 
labors with renewed strength and rejuvenated hearts. [.Ap
plause.] 

The SPEAKER pro tempore. The time of the gentleman 4as 
expired. 

Mr. WILLIAMS. Mr. Speaker, in the one minute of time 
left to me I desire merely to say I am -very much in fayor of 
the passage of this bill. I can not quite altogether agree with 
my friend from D.linois -[Mr. MANN] when he said that he ne-ver 
saw a bill pass, and never expected to see one pass, that would 
uot have to be either amended or revised later on--

1\Ir. 1\f.A.NN. Or construed, I said. 
1\Ir. WILLIAMS. Or construed. I think that a bill of just 

one section repealing the duty on woou pulp, if passed to-mor
row, would never have to be construed, or amended, or revised. 

1\fr. MANN. And the gentleman has never seen it passed. 
1\Ir. STEVJ!JNS of Minnesota. How much time have I remain

ing, 1\fr. Speaker? 
The SPEAKER pro tempore. Seven minutes. 
1\Ir. STEVENS of Minnesota.. I yield four minutes to the 

gentleman from Ohio [Mr. KEIFER]. 
1\lr. KEIFEll. 1\Ir. Speaker, I do not complain of the com

mittee coming in here through one of its members and moving to 
suspend the rules and passing this. bill. It is a good one, but 
falls a little short of perfection. It ought to have provided 
for the carriage free of employees who go upon the lines of 
railroads for. the purpose of doing work for a contract or in 
building bridges or other structuTes, but this could not be now 
done. I agree with my friend from Kentucky [1\Ir. SHERLEY] 
that we ought to be more deliberate in passing bills, but he 
will see, and I hope agrees with me, that so long as Members 
on that side of the House take up a great deal of our time in 
calling the roll after 5 o'clock or 6 o'clock to adjourn and other
wise bother u.s with calls all the time unless they are permitted 
to select the kind of bills they want, and therefore we are 
obliged to resort to just this kind of legislation we are now 
voting for. 

1\Ir. WILLIAl\IS. 1\Ir. Speaker, will the gentleman permit 
me a question? 

1\Ir. KEIFER. Certainly. 
1\rr. WILLIAMS. How much time was wasted in the com

mittee in getting these two bills into the House? 
Mr. KEIFER. 1\Ir. Speaker, every Member of any intelligence 

at all on this floor learned long since that the employers' lia
bility bill was to be submitted this day in the House, and they 
occupied hours and hours of time calling the roll last week for 
the purpose of forcing u.s to bring this bill up now the very 
time it was known it was to come up. 

Mr. WILLI.Al\IS. This is not the only bill we want to bring 
up. 

1\lr. KEIFER. Well, the other bills stund in the same rela
tion, I agree with my friend from Kentucky--

1\Ir. SHERLEY. Will the gentleman yield? The gentleman 
from Kentucky does not agree with his friend from Ohio-

Mr. KEIFER. I haye no time to yield. 
1\lr. SHEllLEY. You can either yield or decline to yield. Do 

not you know that bringing this bill up under suspension of the 
rules necessarily limits both debate and the power to amend? 

Mr. KEIFER. Both debate and power to amend, but we are 
obliged to hasten our legislation--

Mr. SHERLEY. Does not the gentleman know it is child's 
talk now about our saving time--. . _ 

Mr. KEIFER. Because you have forced us to spend about a 
week calling the yeas ft.nd nays. 

Ir. WILLI.Al\fS. I had rather see you get them through by 
su pension than not get them through at all. 

The SPEAKER pro tempore. The time of the gentleman has 
expired. . 

Mr. STEVEXS of Minnesota. 1\Ir. Chairman, there has been 
some criticism that the Committee on Inter tate and Foreign 
Commerce was not diligent in reporting this bill. It pas eel the 
Senate on the 13th day of February, and it w-as referred -to the 
Committee on Interstate and Foreign Commerce on the 14t1J. 
day of February . . -IIearings -w~re had on it aoout the 12th of 
~larch, in due course. The oommittee and the House. are famil
iar with the 'fact that there are about 100 bills on the Calendar 
of the Committee on Interstate and Foreign Comm~rce intro· 

I 
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duced by Members, and every Member has been inter~sted in h~s 
bill, and every Member who desired has had a hean~g on ~s 
bill and it does not lie ,in the mouths of Members on either side 
of this House to rebuke the members of the Committee on In
terstate and Foreign Commerce for not properly reporting this 
legislation. We did give hearings, and have acted with more 
than due diligence, considering the pressure upon us by the 
Members of this House. ·we did report it on the 2d day of 
April. We ha-ve brought it before this House at the first oppor
tunity. Now, Mr. Speaker, there is one thing--

Mr. BARTLETT of Georgia. May I interrupt the gentleman 
just a moment? 

Mr. STEVENS of Minnesota. I yield to my colleague from 
Georgia. 

Mr. BARTLETT of Georgia. I want the gentleman to state 
whether there has been any opposition from anybody on that 
committee to this bill. 

Mr. STEVENS of Minnesota. Mr. Speaker, I am glad the 
gentleman from Georgia made that statement. Every memb~r 
on the committee favored this bill, every member voted for It 
and expedited its consideration, and we have had the sa?s
faction this day of bringing it up by unanimous consent with 
the evident approval of every Member of the House. 

l\Ir. HARDY. I would like to ask the gentleman, inasmuch 
as there is a controversy here as to whether Members of Con
gress might, under this bill, accept free passes, we might not, 
by unanimous consent, add to this bill, " who shall not be 
judicial or legislati-ve officers of the United States or of any 
State of the United States." 

Mr. STEVENS of Minnesota. I could not, under instruc
tions from the committee, yield unanimous consent for any 
amendment to this bill. What the gentleman desires is pro
hibited now. This bill is only designed to cover one particular· 
thing, to extend the construction of the '!ord " employ~e," and 
that is the only object to be desired. It IS the only thmg that 
ought to be legislated by this bill. It was for that purpose only 
that this bill was prepared and has been given consideration. 

Mr. HARDY. What I wanted to ask the gentleman was, Does 
not the bill as it is now really amend the current law so as to 
let in exceptions to the antifree-pass law, in the nature of at
torneys and Members of Congress, that the present law would 
not permit? 

Mr. STEVENS of Minnesota. Not at all. It only co-vers a 
certain class of employees really seeking jobs, the bodies of 
their dead and their families. That is the only object of this 
bill. It i~ the only provision which is co\ered by it. There 
ought to be no pass legislation ex~ending the _Pr?>isions of the 
present law unless it is clearly m the public mterest. Pass 
legislation ought not to make special classes or s_ep~rate classes 
of our people unless it is clearly for the public mterest and 
for the broadest public welfare. 

Mr. HARDY. Will the gentleman yield for one question? 
Mr. STEVENS of Minnesota. No class of people ought to 

seek or be permitted to have special pri-vileges like these un
less it is clearly evident that the general good is promoted by 
means of such legislation. It is for the advantage of the 
public, for the adl"antage of those running the_ railroads, that 
the e men and their families should be carried as may .be 
necessary. That it helps the favored individual g_?es without 
saying; but beyond that it is a very great conY~m~nce to the 
carriers and more than all, promotes the public mterest by 
~pplyi~g needed and timely labor, distributes it easily and 

without friction, assist in moving our products, and genera1ly 
contributes to the public welfare. I yield to the gentleman 
from Tennessee [Mr. GAJNES]. 

.1\Ir. GAINES of Tennessee. Under the langua~e on page 2, 
line , "attorneys at law," does not that permit any attor
ney--

l\lr. STEVE~S of Minnesota. No; 1\fr. Spe~ker, it has b~en 
settled that it is only the attorneys of· the railroad compames, 
and actually engaged at the time in railroad employment. 
.. :Mr. WILLIAMS. That is a repetition of the existing law? 

1\fr. S'l'EVEXS of Minnesota. Certainly. It is the law as it 
has stood for oYer twenty years, and is subject to well-known 
construction and application. Mr. Speaker, I ask for a vote. 

The SPE...-\KEit pro tempore (1\lr. TAWNEY in the chair). 
The question is, Shall the rules be suspended and the bill be 
11assed? . . . . 

The question was taken, and m the opunon of the Chair, 
two-thirus haviu~ voted in fayor thereof, the ru1es were sus
pended and the bill was passed. 

NA\.AL STATIO~ AT PEARL HARBOR. 

Ur . .BATES. Mr. Speaker, I move that the rules be sus
pended and the bill H. It. 20308, a bill to establish a naval 
station at Pearl Harbor, Hawaii, be passed. 

The SPEAKER. The gentleman from Pennsylvania moves 
to suspend the rules and pass the bill, which the Clerk will 
report. 

The Clerk read as follows : 
A bill (H. R. 20308) to establish a naval station at Pearl Harbor, 

· Hawaii. 
Be it enacted, etc., That the Secretary of the Navy is hereby au

thorized and directed to establish a naval station at Pearl Harbor, 
Hawaii, on the site heretofore acquired for that purpose; and to erect 
thereat all the necessary machine shops, storehouses, coal sheds, and 
other necessary buildings, at an aggregate cost of not to exce~d 

500,000, and to build thereat one graving dry dock capable of receiv
ing the largest war vessels of the Navy, at a cost not to exceed 
$2,000,000. . ed 

SEc. 2. That the sums hereinafter stated are hereby a_Ppro~nat 
and made immediately available, to be expended at the dtscretion of 
the Secretary of the Navy, to wit: Toward dredging an entrance chan
nel of a depth of 35 feet, $200,000 ; toward construction of dry dock, 
$300,000 ; toward erecting machine shops, storehouses, coal sheds, 
and other necessary buildings, $100,000; toward yard development, 
$50,000 · in all, $650,000. 

SEc. 3. That the Secretary of the Navy may, in his discretion, enter 
into contracts for an> portion of the work, including material therefor, 
within the respective'limits of cost herein stipulated, subject to appro
priations to be made therefor by Congress. 

The SPEAKER. Is a second demanded? 
Mr. PADGETT. Mr. Speaker, I demand a second. 
The SPEAKER. The Chair thinks it proper to ask the gen

tleman from Tennessee [Mr. PADGETT] if he is against the bill? 
Mr. PADGETT. I am not. 
The SPEAKER. Or the gentleman from Mississippi [Mr. 

Wrr.LIA:M:S] if he is against the bill? 
Mr. PADGETT. I am a member of the committee, and ask 

for a second in order to have debate upon the matter. 
The SPEAKER. Is "the gentleman from Mississippi [Mr. 

WILLI.AM:S] against the bill? 
l\lr. WILLIAl\IS. The gentleman from Mississippi was not 

against the bill · some time ago. 
The . SPEAKER. The Chair desires to say that if anybody 

is against the bill and desires to be recognized, he should be 
recognized to control the time. Does any gentleman desire to 
be recognized in opposition to the bill? [After a pause.] In 
the absence of that the Chair will recognize the gentleman from 
Tennessee [Mr. PADGETT]. 

Mr. BATES. The gentleman from Tennessee [Mr. PADGETT] 
is the ranking minority member of the committee. 

The SPEAKER. Precisely. Is a second demanded? 
Mr. BATES. Mr. Speaker, I ask unanimous consent that a 

second may be considered as ordered. 
The SPE.A.KER. Is there objection. [Aftor a pause.] The 

Chair hears none. The gentleman from Pennsylvania [Mr. 
BATES] is entitled to twenty minutes and the gentleman from 
Tenne see [Ur. PADGETT] to twenty minutes. 

Mr. BATES. Mr. Speaker, this bill is a complete authoriza
tion and partial appropriation for the establishment of a naval 
station at Pearl Harbor, Hawaii. I beliel"e, 1\Ir. Speaker, that 
the people of this country fully realize at this time the neces
sity of not only strengthening and confirming our hold upon the 
Hawaiian Islands, but also that we should make them the 
means of protection for the whole Pacific coast against any 
pos ible enemy in the Far East. The Hawaiian Islands afford 
the only possible base for a naval station for a distance of 
4,000 miles from the Pacific coast. They are located at a dis
tance of 2,100 miles, a little south of west of San Francisco, in 
an ideal climate, and presenting a splendid harbor for fortifica
tions and naval base. For the past sixty-five years this position 
has ueen officially recommended to the United States Govern
ment for a fitting naval station and military and naval outpost 
of the United States. 

1\lr. TA W~'"EY. Will the gentleman permit me to ask him a 
question? 

1\lr. BATES. Certainly. 
1\lr. TAWNEY. Can the gentleman state to the House 

whether prior to. this year the Navy Department has ever made 
any specific recommendation in regard to the establishment of a 
naval station at Pearl Harbor? 

Mr. BATES. I think not. I never heard of any specific rec
ommendation; but this year the President of the United States, 
the joint committees of defense for both the Army and Navy, 
and the unanimous Yote of the Naval Affairs Committee present 
and recommend this bill for the consideration of the House and 
Senate. I was speaking chronologically of the presentation of 
this matter to the United States Government. Some twenty
two years ago, by a treaty with King Kalakaua, we acquired the 
riaht to a naval base. After the annexation of the islands and 
th~y became an organized Territory of the United States we 
acquired some 600 acres of land for a naval base and for fortifi
cations. We have owned the islands absolutely for ten years, 
Mr. Speaker, and they are as much a part of the United States 
as is the Territory of Arizona or the Territory of New Mexico, 
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having complete Territorial government and a full allegiance to 
the United States of America, {)f which they are an integral 
part; and about the time they became an organized Territory ot 
the United States we acquired 600 acres of land in this harbor 
for the purpose of coast defense and a naval base, for machine 
shops and a dry dock and the facilities for repairing and coal
ing \essels of the United States. 

The bill proposes, 1\fr. Speaker, that we take the final -step to 
render this an outpost of the Pacific, for these islands are not 
only crossroads, but the key to the whole Pacific Ocean. This 
bill proposes that we should take advantage of the splendid op
portunity afforded us of not only strengthening and confirming 
our grasp upon the Hawaiian Islands and keeping them for
ever from falling int{) the hands {)f any possible maritime 
enemy, but .also to insure against and to possibly prevent any 
war with any countries in the Far East. 

I now, Mr. Speaker, yield three minutes to the gentleman 
from California {1\fr. KAHN]. 

111r. KAHN. Mr. Speaker, as one of the Representatives from 
one of the Pacific coast States, I desire to congratulate the 
Committee on Naval Affairs on having reported this bill. We 
on the coast feel that the proper fortification of Pearl Harbor 
and the establishment of a naval station there renders us prac
tically safe from foreign attack. The islands are about 2,500 
miles from San Francisco. It is improbable that any foreign 
foe, unless they held these islands, could ever make a successful 
attack upon the cities of the Pacific coast, for in order to do 
so they would have to either carry great numbers of colliers or 
·they would have to travel from ·6,000 to 8,000 miles in order to 
replenish their coal supply and go bnck again to the attack on-the 
cities of the coast. According to the best naval authorities 
that is practically an impossibility. 

1\Ir. BARTHOLDT. Will the - gentleman permit me to ask 
him a question? 

Mr. KAHN. Certainly. 
Mr. BARTHOLDT. Does the gentleman believe that the es

tablishment of a naval station at Pearl Harbor would render 
unnecessary further fortification on the Pacific coast! 

Mr. KAHN. Not at all. I think that the fortification of the 
Pacific -coast ports should still be continued. 

Mr. BA.RTHOLDT. Will the gentleman allow me to ask him 
a question right there? 

Mr. KAHN. Certainly. 
Mr. BARTHOLDT. The gentleman undoubtedly is aware of 

the agreement reached at The Hague recently, according to 
which no unfortified city, town, village, place, or building can 
be bombaroed in the future by an enemy, and consequently 
will be absolutely immune if not tully fortified? 

Mr. TAWNEY. Will the gentleman from Califo1·nia permit 
me at this place to state to the gentleman from Missouri that 
it is not the result of any .action of The Hague conference, but 
it is a principle of international law recognized by all countries. 

Mr. BARTHOLDT. Not at all. 
Mr. KAHN. In addition to that, I want to say to the gentle

man from Missouri that n.ll these international agreements only 
last so long as it is to the interest of the parties to the agree
mellt to adhere to them. They are frequently abrogated. [Ap
plause.] 

Mr. BARTHOLDT. Until repealed by all of the parties to the 
agreement. 

Mr. KAHN. Oh, no; by force of arms. In the world's history 
treaty after treaty has been broken when it has become con
venient for one or the other of the high contracting powers to 
break it. 

Mr. BATES. 1\fr. Speaker~ I yield three minutes to the ~n
tleman from Missouri [Ur. CLARK]. 

Mr. CLARK of Missouri. Mr. Speaker, there is an old say
ing that "it is better late than never." What is being done by 
this bill ought to have been done nine or ten years ago. The ar
gument with which the advocates of the annexation of the Sand
wich Islands oyerrode all opposition in this House in 1898 was 
that we needed Pearl Harbor in our busine s; that by the ex
penditure of a reasonable amount of money it could be made 
stronger than Gibraltar; that the Sandwich Islands are the key 
to the Pacific. If those propositions were true then, they are 
true now. I yoted against the annexation of the Sandwich Is
landS, and did everything on earth I knew how to defeat that 
measure and if we had it to do over again I would do the same. 
But that is not the question at the present time. We have the 
Sandwich Islands, and it is violating no sort of confidence to 
say that the chances are we will haye them when Gabriel blows 
his trumpet, unless somebody takes them away from us, which 
is not very probable. [Applause.] Yet, having annexed them 
because it was believed we neetled them, ten years ha •e elapsed 
without much being done to make another Gibraltar Qf Pearl 

.H::u:bor-a fact which I hH.ve urged upon the House from year 
to year during the last decade. I belieye one of two things is 
true-that we will haYe a nayal base at Pearl Harbor or orne
body else will haye it th-ere. That being the case, I am in fayor 
of a bill like this, or this bill. I have been in favor of it ever 
since we annexed those islands. I do not know whether it car
ries enough money or too much money or too little money. I do 
not pretend to know anything about en"'ineering. I neYer saw 
Pearl Harbor. But engineers say, and those who have been 
there say, that it is easily susceptible of being made one of th-e 
strongest places for a naval base on the face of the globe. That 
being the case, while we are at peace with all the world we had 
better place it in such impregnable condition that we will re
main at peace with certain people that live over on the other 
side of the world-nftmeless here for evermore. I am glad that 
the Congress is waking upon this subject at last. It is much 
easier to retain Pearl Harbor by fortifying it adequately than 
to regain it should anybody take it from us because we have not 
fortified it. It's another case where an ounce of preveJitive is 
worth a pound of cure. 

That is all I have to say about it one way or the other. 
Nearly every American citizen will indorse the proposition of 
making at Pearl Harbor a na•al station and a naval base as 
strong as it can be made and as speedily as it can be done. 
[Applause.] 

1\fr. BATES. Mr. Speaker, I now ask the minority member 
of the committee [1\fr. PADGETT] to use a portion of his time, 
and I reserv-e the remainder of my time. 

1\fr. PADGETT. 1\fr. Speaker, I do not desire to consume 
any time personally. The committee considered this very care
tully. To look at the map is a demonstration of the need of it 
and the wisdom of it, and that is all I want to say about it. 
The <'!ommittee are unanimous in 'favor of it. I now yielil. four 
minutes to the gentleman from Minnesota [Mr. TAWNEY]. 

Mr. TAWNEY. 1\fr. Speaker, I want to congratulate the 
Committee on Naval Affairs on reporting this bill for the estab
lishment of a naval station at Pearl Harbor on the island of 
Oahu in the Hawaiian Islands. The gentleman from Missouri 
[Mr_ CLAnK], who, I distinctly remember, opposed very bitterly · 
the annexation of the Sandwich Islands, complains now that 
this work ought to ha•e been done long ago, and I heartily 
concur with him in that complaint. But I want to call his at
tention and the attention .of the House to the fact that, al
though we have had P-earl Harbor ever since 1884, twenty-follr 
years, the Navy Department has never recommendoo to the 
Congress of the United States the establishment of a naval 
base at Pearl Harbor. 

Notwithstanding thi fact, Mr. Speaker, Congress has ap
propriated for the defense of this harbor, and for the defense 
of Honolulu, in the neighborhood of $3,000,000, and it is a mat
ter of exceeding gratification to me to know that we are at last 
to begin the work of establishing a naval base on the islands of 
Hawaii, the buttress of the Pacific coast. When this is fully 
completed and fortified there will be no longer any necessity for 
the fortification of the Pacific coast. The fortification of Ha
waii and the establishment of a naval base there is the best 
fortification for the Pacific coast that it can possibly have, be
cause there is no naval vessel afioa t to-day that can sail from 
any oriental country to the Pacific coast and return again with 
its own coal. 

M:r. KAHN. Will the gentleman yield? 
Mr. TAWNEY. I will yield to the gentleman from California. 
Mr. KAHN. The gentleman says there will be no necessity 

for fortifying any mainland ports in case this bill goes through. 
I want to call his attention to the fact that England is in alli
ance with Japan. Suppose England with Japan got into a war 
which would involve this country, and suppose the naval sta
tion of Great Britain at Esquimault were to be used as a base 
to send British ships against our ports on the Pacific coast, 
does not the ·gentleman think that those ports would have to 
be fortified? 

:Mr. TAWNEY. Suppose the world should come to an end 
to-morrow. There would be no need of fortifying any ports, 
and one supposition is just as likely to happen as the other. 
[Laughter.] 

Mr. Speaker, I say although it is a matter of gratification 
that we are about to begin the work, it is a matter of regret 
that we are not beginning the work on more intelligent, specific 
estimates for the work than has been presented to this House. 
After careful investigation I was unable to find that tha De
partment had even submitted any estimate. This movement 
for the establishment of this base originates with the House of 
Representatives, with the Committee on Naval Affail:s, !lnd I 
commend the committee for its action. When this naval base 
is established, equipped, and fortified as proposed no power 
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on earth can successfully attack that part of our coast that is 
wa hed by the surf billows of the Pacific. [Applause.] 
. l\.Ir. P A..DGET'I'. lli. Speaker, I yield five minutes to the gen
tleman from New York [Mr. SULzER]. 

l\lr. SULZER Mr. Speaker, this is a most important matter 
to the people of the country, and I hope the bill will pass. In 
J I "as one of the few Democrats that advocated on the floor 
of this House the annexation of the Hawaiian Islands. I then 
pointed out their strategic importance and suggested that we 
should own them and establish a strong naval base at Pearl 
Harbor. The situation of the island makes them the key to the 
Pacific-the door to the Orient-and the establishment of a 
strong naval base there will accomplish more in the interest of 
the peace and the commerce of the United States than any other 
single thing that can be devised to-day, in my opinion. 

Now, sir, when the question of the annexation of the Ha
waiian Islands was before this House on the 14th day of June, 
18!>8, I said, among other things : 

"In my judgment the Hawaiian Islands are the key to the 
Pacific and are, and of right ought to be, a part of the sover
eign territory of the United States. Their acquisition is abso
lutely neces ary for the protection of our great Pacific coast. 
They constitute the sentinel of the North Pacific and to us a 
Gibraltar indispensable to the protection of our Pacific interests. 
All our great naval and military authorities say this, and there 
can be no doubt about it in the opinion of any person who will 
give the question investigation. Our possession of these islands 
will give us a strategical position in the Pacific that will always be 
of incomparable advantage to us in case of trouble. The question 
of the annexation of the Hawaiian Islands is one in which I 
have taken a very deep interest, and I have given some study 
and some thought to the rna tter. For many years I have been 
a consistent and ardent advocate of the annexation of these Pa
cific islands. They should have been annexed long ago. There 
is no good reason why tlley should not be annexed now; and 
I congratulate this HoUBe and the country upon the fact that 
they soon will be annexed, forever to remain under the Ameri
can flag. 

"All the military and naval authorities in this country are of 
the same opinion, and have always been in accord on this sub
ject. To my mind it seems apparent that we must annex these 
islands as a protection, from a military and naval standpoint, 
to our Pacific coast. We must hold and govern them for our 
own preservation. .r" .. o halfway measures will suffice. The Gov
ernment must take these islands or else some other great nation 
will do it. 

" Let me say to the business men of America, look to the land 
of the setting sun, look to the Pacific ! There are teeming mil
lions there who will ere long want to be fed and clothed the 
same as we ru;e. There is the great market that the continental 
powers are to-day struggling for. We must not be di.stan.ced in 
the race for the commerce of the world. In my judgment, dur
ing the next htmdred years the great volume of trade and com
merce, so far as this country is concerned, will not De eastward, 
but will be westward; will not be across the Atlantic, but will be 
aero the broad Pacific. The Hawaiian Islands will be the 
key that will unlock to us the commerce of the Orient and, in a 
comme1·cial sense, make us rich and prosperous. 

·'I shall cast my vote in favor of the annexation of the 
Hawaiian Islands,. because we need. them as a naval and mili
tary necessity now and in the future for the purpose of pro
tecting and defending the territory which we already own. We 
need the Hawaiian Islands for national defense. They are the 
key to the Pacific, and the only coaling station in the Pacific 
between the Arctic Ocean and tile Equator, between the con
tinent of Asia and the coast of North America~ Not to annex 
them now would be national folly; to annex them, security, 
peace, and national insurance." 

.Mr. Speaker, that is what I said when the question was 
before this Hou e as to whether or not we should annex the 
Hawaiian Islands. Time has justified all that I said then. 
Every prediction I made in that speech in 18!> has come true, 
or will come true, before this century ends. To-day I want to 
say-and I regr·et that my time is so limited-that we not only 
neetl a h·ong nm-al ba e at Pearl Harbor, in the Hawaiian 
Islands, but I agTee Vi'ith the gentleman from California [l\Ir. 
KAH ... ] that we need all the protection that the engineering 
ingenuity of our military and naval experts carr invent for the 
protection of our great Pacifi~ coast. 

We do not "ant "\\ar. We want peace. And the best way to 
command peace-and la ting peace--is by being prepared for 
war. We need strong military fortifications and naval bases for 
protection on the Pacific as well as on the Atlantic. I depre
cate the narrow new some of my friends take in regard to this 
gre~t question of coast defense. I believe in so far as possible 

all of our great coast line should be protected, and it is just 
as important to me whether it is on the Atlantic or on the Pa
cific. We need a strong military and naval base in the neigh
borhood of San Francisco. We need a naval and military base 
on Puget Sound. And we should have a strong naval ba e in 
the neighborhood of Cordova Bay, in southeastern Alaska. Those 
who are familiar with our great interests on the Pacific coast 
know thiB, and I know whereof I speak. The Pacific will be the 
theater of the world's events for this century as the Atlantic 
was during the last century. If anything should happen to our 
North Pacific fleet, it would have to go for safety and repair to 
the Hawaiian Islands, or to San Francisco, or to Puget Sound, 
or to some place in southeastern Alaska. If the American battle 
ships were crippled in the North Pacific there is no p4'lce at 
present where they could go for shelter and protection and re
pair unless they could make Pearl Harbor or Puget Sound. or 
San Francisco. 

The loss if they could not make one of these ports would 
be incalculable. A decisive defeat on the Pacific might settle 
our destiny for years to come. We need a naval base in 
southeastern Alaska. It has every advantage. In Cordova 
Bay our entire fleet could ride at anchor and defy the squad
rons of the world. It is a natural harbor well suited for a 
naval base, and sooner or later we will be compelled to estab
lish one there. In northern Pacific waters there is no place 
now where our fleet in case of necessity could go and be pro
tected. In southeastern Alaska there are several places that 
would be advantageous for the building of a great naval base, 
and the Government should build one there as well as in the 
Hawaiian Islands. [Applause.] 

The SPEAKER. The time of the gentleman from New York 
has expired. 

l\fr. P.A.DGET'I'. I now yield two minutes to the gentleman 
from Kansas [1\Ir. CAMPBELL]. 

1\Ir. C.UfPBELL. .Mr. Speaker, it has been a long time 
since this Congress has considered a more important matter 
than the one now before the House. If a great navy is im
portant to the people of this Republic the impro-vement of 
Pearl Harbor is of great importance. If we shall have need 
for a navy or an important naval base within the lifetime of 
those now living it will be in the waters of the Pacific_ 'l'he 
enemy that shall come against the United States shall come 
from the Orient. We are at peace with the world to-day. 
There is no probability that we shall ever have war with any 
nation on our Atlantic side. 

We sustain commercial relations with all European colmtries 
that makes it highly improbable that these relations shall be 
broken by war. So I say, therefore, that if a navy is im
portant to the United States, a naval station 2~200 miles out 
from the Pacific coast is important to the people of the main
l.and as well as to that part of the people of the United States 
who live on the Hawaiian Islands. No people of this country 
are more loyal or patriotic than those citizens who live under 
the Stars and Stripes in the islands of Hawaii. [Applause.] 

Ur. PADG-ETT. Mr. Speaker, I now yield eight minutes to 
the gentleman from Alabama [1\Ir. HoBSoN] a member of the 
committee. 

Mr. HOBSON. Mr. Speaker, I e..~ect to see Pearl Harbor, 
if I live to the average span of human life, not only the greatest 
naval station in the Pacific Ocean, but the gr·eatest naval 
station in the world; not only the greatest station of to-d:Jy, 
but the greatest station of all time. I make tlle statement 
because I see that that harbor in Oahu presents the one com
bination of physical conditions that makes a great naval station 
possible within a radius of 2,.500 miles on the Pacific Ocean 
as a center. It makes it thus not only an outpost for America, 
but tile outpost for the white man. The annihilation of pace 
has suddenly brought all nations and all races together. There 
must be worked out some basis upon which these nations and 
these races can live together in peace. The change is sudden. 
Before this, nations have believed that they lived as natural 
enemies, according to the law of nature, where one surn-res by 
the destruction of the other~ 

I belie,-e that the same cause that brought about the anni
hilation of space that has given man control of nature's forces 
has put him abov-e the great law of destroying his own kind'. 
I believe that man is now finding out that he does not have to 
destroy his kind in order to live; that the test for survival, in 
other words, is not might and brute force to destroy, but is 
the capacity and the willingness to CO(}perate and serve to con
trol nature's great forces for the common good. The effect of 
the annihllation of space has been primarily to cause the nations 
of the earth to leap to arms. We are now in a transition pe
riod, a very critical period. .A.ll nations realize that those other 
na ttons they have regarded as their enemies are at their very 
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doo::.-s. I . belie>e, however, that in the progress of civilization inaugurated under the Administration of 1\fr. CleYeland when 
the great nations of the white race ha•;te come to realize that Mr. Endicott was Secret~ r of War will be prosecuted until 
they can find a basis upon which they can live in peace. I e>ery port and every harbor on both the oceans will be com
believe the fact that Germans and French, that English and pletely defenderl. .And that, sir, supplementing this defense 
Dutch, that e.n the peoples of the earth that hate each other placed on the Hawaiian Islands, wil1 remove, as was suggested 
there in their old habitats ha>e come together and mingled their here the other day by an eminent :mel venerable ~leruber, the 
blood in America in a perfect reconciliation, and the fact that necessity for an exaO'gerated and costly deYelopment of tl1e 
here with such a reconciliation we haYe built up a mighty sys- NaYy. I belieYe that when we haYe prepared the coast defen es, 
tern, combining the great principle of loCf!.l self-goyerument with as undoubtedly they will be prevarecl, and when we shall haYe 
the principle of joint and just cooperation in a common go>ern- completed the fortifications n],on the island of Oahu there will 
ment-I believe that these are leading the white race rapidly no longer be the necessity f0r nutting upon the people of this 
to the point where the nations will evolve an international or- country the vast burden for militarism which we have imposed 
ganization that will be adequate for the purposes of peace in upon them in the last few years. I think, sir, that the mere 
the world. But we mu t not ignore the fact that this same fact that the Government of the United States, with a Treas
annihi1ation of space has also brought the white race and the ury being depleted from day to day, I regret to say, but till 
yellow race together. Every page of the world's history shows overflowing, is prepared to protect every inch of its co tinental 
that when races so far apart, that they are different in color. territory against a aults from an the people in the world who 
have met each other, they have in>ariably met in war, war to may have the audacity to undertake it of itself will operate as 
e...~termination. I will not follow these cases in history, but will a measure for pence and preYent any such assaults. [Ap
simply point out that there has neYer been one exception, and plause.] l\lr. Speaker, I yield back the balance of my time to 
right under our own eyes we have seen a recent instance in t:ll the gentleman. 
meeting of the Japanese and the Russians in Manchuria. Mr. BATES. Of the nine minutes remaining, I yield one 
simply desire to point out that Japan, now heading the yellow I minute to the gentleman from Ohio [Mr. KEIFER]. 
race, is just emerging from medireYalism; that feudalism existed :l Mr. KEIFER. l\1r. Speaker, one minute is not long enough 
in Japan when I was a boy, and the history of the world shows I] in which to say much, but this is an old hobby of mine. I 
that following the termination of feudalism there always follow~ do not come within the censure of the gentleman from l\Iis
a long period of war and conquest. - souri, for e>er since I have been in the Congress of the United 

I simply submit that there is a natural movement on the part States, since the Territory of Hawaii has been acquired, I have 
of Japan, not only to organize her own people, but the peoples been begging the Committee on .Appropriations not to waste 
of China and all the peoples of Asia and the yellow races, to money by building fortifications where they were not needed, 
move out to what they believe i£ inevitable, ~ struggle for the but to build a great central fortification at Pearl Harbor, and 
supremacy of the world. I believe, 1\Ir. Speaker, that it is of I belie•e now that we can protect the coast better by fortify· 
the utmost importance to mankind, to the future of civilization, ing Pearl Harbor than we can by any other method. l\Jy under
that there should be placed, if necessary, a constraining power standing is that the coast of ('alifornia is not now protected, 
that will keep the yellow man in his habitat and have him meet but it will be when we fortify Pearl Harbor. 
the white man in commerce and industry as a friend, not in The SPEAKER. The time of the gentleman has expired. 
war as an enemy. [Applause.] I belieye that down the march l\lr. BATES. I yield two minutes to the gentleman from 
of the ages there goes the hand of Providence. I believe that Washington [1\fr. CusHMAN]. 
America has been raised up and placed here ~etween the white l\Ir. CUSHMA.l~. l\Ir. Speaker, the bill now before this 
race and the yell~w rae~. We do not de Ire conquest. ~e House for consideration, and I hope for pas aO'e, is H. R. 
have not sought distant Isla?ds, and yet b_y a strange ~estmy 1 J20, which bill provides for the establishment of a naval 
America's feet ar~ placed ~ the Sandw:Ich Island~, m the station at Pearl Harbor, Hawaii. 'l'his bill appropriates 
~leutian I.s~an?-s, m Alaska, m Panal?a, ill Sarno~, m Guam, $700.000 and practically authorizes the expenditure of a further 
m. the Phil~ppme Islands, so that this great ~atwn, the one sum of $2,150,000. While this seems like a large sum of money, 
mighty natio~ of peace, .now spreads. out o1er tha~ whole in reality the amount is insignificant in compari ·on with the 
ocean. I believe that this great conti?ent ?f Amenca was benefits which, in my judgment, our country will reap from 
given to the peoples that haye m~de this nati.on bec~use they the passage of this bill. I regard this measure as one of the 
were to be a peace people. I believe that this continent has most important that will come before this Congress for de
the mighty resources that produce ~e :vorld's staples of cloth- termination. 
ing and food, and ultimately ~o~ Its Iron and coal the great This bill does not merely contemplate the est~blishment of 
manu~acture~ .staples, s.o t~at ~ts influence rna! g? to all l~ds, an ordinary naval station in Hawaii, but a great naval base 
carrymg policies and mstitutwns based on JUStice and .ught for the American Navy, including adequate dry-dock facilities, a 
that ~ay cause the o.thoi' peopl_es to meet each oth~~ as friends. vast coal depot, and such mall amount of dredging as shall 
I believe that Amenca, s~andmg upo~ the Hawanan Islands, be necessary to make the entrance to this harbor easy and safe. 
and with a Navy controlling the Pacific Ocean, can keep the . . . . . . . 

th I h t .l the whi'te race and the yellow Every Amencan Citizen, regardless of political affiliatiOns, peace ere ong enoug un 1 · . d f th Am .· N T~' • • • • • ht 
race can get together and work out a system upon which they IS prou 0 ~ ~ncan. avy. .a: ew more Im~resSIYe ~~g s 
can live in permanent peace. Therefore, I am in favor of the have .occurred ill t~Is nat~on than that stately line of stxteen 

d t . f th' b'll [A 1 se J Amencan battle ships which a few months ago steamed sea· 
a op Ion o IS 1 · PP au · d fr· th Atl t· t t · · I th 'ld 'th d' 1 l\1· PADGETT 1\f Sp ke I yleld the remainder of my war om e an I~ c?as 0 cuc e e woi WI . a 1sp uy 
. r. · r. _ea r, of power, but on a misswn of peace. EYel'Y Amencan heart 

trme, three and one-half mmutes, to the gentleman from Texas throbbed in patriot time an accompaniment to that spectacle. 
[l\Ir. SLAYDE ]. A t · · d d ty · l f t lrth d t th · .Mr. SLAYDEN. 1\Ir. Speaker, to those American citizens of .grea navy IS m ~e PICa 0 s reno , an Y~ ~re IS 
pe imistic nature who think that the country is going to the nothillg. mor~ helpless m t~e worl~ than a ~attle shiJ? w~thout 
devil through partisanship, it would be a gratifying spectacle the accessories ~at make It e~ectiv.e. A railroad en~me 1s the 
to see how quickly the clouds of partisanship roll aside when most ~elpless thmg. on earth "hen It g~ts ?ff the rml ' and an 
a measure is proposed which is as broad in its patriotism as AJ?en~an ~attle ship, or an~ battle, ship, IS the mo .t. ~elpless 
the country. When a committee comes forward with a sug- thmg Imagmabl~ when separated from dry-dock facilities and 
ge tion that we should establish a much-needed na>al station from. fue! s~pphe~. . . 0' • 

at a point that will make for the protection of the entire coun- This bill .1~ ~es1~ed, m my JUd::.me~t, t? sa>e the Amerrcan 
try, and which, let me say in passing, I hope will allay the people humiliation If !lot defeat som~ tr~ne. m t~e future. Some 
nervousness of my Pacific coast friends, e>ery man in this men t~ere are. who thmk tha~ a. conflict IS 1mmment between the 
House, whether he come from l\Iaine or from California, from Amencan nation and the ~ Iatic r~~es. 1\1~; Sp~aker, I am not 
the Gulf or from the Great Lakes, works shoulder to shoulaer one of tho~e. I~ n~t seemg any yell?w VISIOns these day . 
with every other man in order to carry out that suggestion. The ~encan n~tion ~snow at I?eace with ~11 the worl~, ~nd I 
Like my friend from l\li souri [l\1r. CLARK] I opposed the an- expect It to contmue ~ thos~ fn.end1y relations .. But ~t 1s ~e 
nexation of the Hawaiian Islands, because it brought me and part of prudence to prep~re m trmes of peace fo~ emergencies. 
brought my country into contact with the yellow race. I knew No ~n who ev~r studied the m~p of t?~ Pacific ? cean can 
that the white and the yellow race could not get together with- have failed to notice the commandmg pos1hon occup1ed by the 
out a spirit of antagonism beinO' present and I dreaded the Hawaif' n Islands, situated in the very center thereof. These 
contact. o ' islands have been aptly styled ~e "Crossroads of the .Pacific:• 

I favor the erection of these great fortifications upon the They are situated some 2,200 miles west of San Francisco and 
island because it will put a barrier between them and us about. an equal dist~ce from the en!ranc~ of Pnget Sound . .. ~n 
which, I think, they can not get around. I sincerely hope, l\Ir. American fleet statione~ at that pou~t With. adequate. facilities 
Speaker, and I believe, too, that the great coast-defense scheme would be a great protectiOn to the entire Pacific coast lme of the 

I 
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American continent and a tower of strength to our American 
possessions in the Philippine islands. 

However, I do not agree with the distinguished gentleman 
from Minnesota [1\lr. TAWNEY] that the creation of a naval base 
in Hawaii would do away with all necessity for the further 
fortification of the Pacific coast line of the American continent. 
The establishment of this naval base in Hawaii wUl be a power
ful protection to our entire Pacific coast line, but it will not en
tirely supersede the necessity for the maintenance of proper 
fortifications at both San Francisco and the entrance to Puget 
Sound. 

enemy would think twice before approaching our coast under 
such conditions, especially when our fleet could coal and re~ 
pair in this almost perfect harbor at Honolulu, namely, Pearl 
Harbor. I call for a vote. 

The SPEAKER. The question is on suspending the rules and 
passing the bill. 

The question was taken, and the Speaker announced that, 
in the opinion of the Chair, two-thirds had voted in favor 
thereof. 

Mr. WILLIAMS. Mr. Speaker, I ask for the yeas and nays. 
The yeas and nays were ordered. 

The SPEAKER. The time of the gentleman has expired. 
Mr. BATES. Mr. Speaker, I yield two minutes to the gentle

man from .Ma sachusetts [1\lr. WEEKS]. 

The question was taken, and there were-yeas 246, nays 1, 
answered "present" 13, not voting 128, as follows: 

Mr. WEEKS. Mr. Speaker, this bill has been correctly de
scribed as one of the most important bills before the House. It 
is the most important military measure which Congress has to 
consider at this session, in my opinion. The merest tyro in 
military or na\al strategy must see the importance of maintain
ing a proper base on the Hawaiian Islands, not only as a pro
tection for our own coast, but as a preventive of that base fall
ing into the hands of an enemy. It is in almost exactly a simi
lar position to Malta in the Mediterranean Sea. England has 
spent tens of millions of dollars in constructing proper fortifica
tions on Malta for exactly the same purpose that we should 
spend tens of millions of dollars for the proper protection of this 
great nayal base. 

It is not only an important matter itself, but, in my judgment, 
while it will not prevent the nec'essity of erecting fortifications 
on the Pacific coast, it will prevent the necessity of making ex
penditures so large compared with what it will require to for
tify Ha wail that they will seein to be immeasurable. For 
eYery reason-and I am glad to see the House is in favor of this 
measure, basing my opinion on what has been said-for every 
reason this appropriation ought to be passed, and I wish it was 
much larger than the amount which has been reported by the 
committee. [Applause.] 

Mr. BATES. Mr. Speaker, I yield two minutes to the gen
tleman from New York [Mr. l!'.cTzGERALD]. 

1\fr. FITZGERALD. Mr. Speaker, some years ago Congress 
appropriated $645,000, with which a site was acquired at Pearl 
Harbor for a naval station. Since that time Congress has pro
vided practically all the guns required for the defense of Pearl 
Harbor and of the proposed naval station, and yet so inharmoni
ous has been the plan upon which the Government has pro
ceeded that to-day it is impossible for a larger vessel than a 
good-sized tug to enter that harbor. If any criticism could be 
made of the proposed bill, it is that the amounts carried are 
insufficient for the purposes proposed. I am inclined to believe 
that the bill carries as much money as it will be possible to 
utilize during the next fiscal year. But when it is realized that 
it will require about $2,000,000 to dredge an adequate channel 
into Pearl Harbor, it is not difficult to see how insignificant an 
appropriation of $200,000 for that purpose is. For some mys
terious reason it has been impossible to obtain a favorable 
recommendation from the Navy Department to proceed with the 
work of building this necessary outpost of the United States 
since the site has been acquired. It is to be hoped that with 
this bill, Mr. Speaker, that hereafter the Department will sub
mit estimates and that Congress will appropriate all that can 
be utilized in each succeeding year. [Applause.] 

The SPEAKER. The time of the gentleman has expired. 
Mr. BATES. 1\Ir. Speaker, I yield one minute to the gentle-
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Olm~ted Reynolds Snapp Vreeland 
Parker, S.Dak. Rhinock Sparkman Waldo 
Pearre Riordan Stephens, Tex. Webb 
Pollard Saba th Sterling Weisse 
Porter Saunders Stevens, Minn. Wheeler 
Powers Sherman Talbott Willett 
Pratt Slemp Taylor, Ala. Wilson, Pa. 
Ransdell, La. Smi th, 1\fich. Thomas, Ohio. Wolf 
Reid Smith, Mo. Townsend Young• 

So (two-thirds having -voted in favor thereof) the rules were 
suspended, and the bill was passed. 

The following additional pairs were announced : 
Until further notice: 
Mr. SLEMP with Mr. WoLF. 
Mr. JENKINS with Mr. CLARK of Florida. 
Mr. ALEXANDER of New York with Mr. FAVROT, 
1\fr. DAVIDSON with 1\lr. CRAWFORD, 
Mr. DRISCOLL with Mr. HAMMOND. 
1\Ir. DUBEY with Mr. McLAIN. 
Mr. HUBBARD of Iowa with Mr. REID. 
1\lr. McCREARY with Mr. TALBOTT. 
1\fr. l\looN of Pennsylvania with Mr. RANSDELL of Louisiana. 
Mr. MooRE of Pennsylvania with Mr. STEPHENS of Texas. 
1\Ir. THOMAS of Ohio with Mr. SAUNDERS. 
1\fr. W .ALDO with l\lr. HITCHCOCK. 
1\fr. VREELAND with 1\fr. TA¥LOR of Alabama, 
For the balance of the day : 
Mr. ANTHONY with Mr. JoHNSON of South Carolina. 
Mr. McCALL with Mr. SABATH. 
1\Ir. SMITH of Michigan with Mr, OLLIE M. JAMES. 
1\fr. GREENE with 1\lr. HACKETT. 
Mr; l\fcKINLEY of Illinois with Mr. LEWIS. 
'l'he result of the vote was then announced as above recorded. 

GRANT MEMORIAL. 
Mr. McCALL. l\Ir. Speaker, I move to suspend the rules and 

pass the joint resolution which I send to the Clerk's desk, as 
amended. 

The Clerk read as fo1lows : 
House joint resolution 117 concernin-g the location of the Grant 

Memorial in the District of Columbia. 
Resolved, etc., That the Grant Memorial is hereby located upon the 

site with reference to which the designs for the memorial were invited 
and submitted and accepted, being the large circular or elliptical plat 
between the White House grounds and the Washington Monument. 

The SPEAKER. Is a second demanded? 
Mr. CONNER. I demand a second. 
Mr. McCALL. I nsk unanimous consent that a second may 

be considered as ordered. 
The SPEJAKER. Is there objection! [After a pause.] The 

Chair hears none. The gentleman from Massachusetts [l\Ir. 
McCALL] is entitled ~o twenty minutes and the gentleman from 
Iowa [Mr. CoNNER] is entitled to twenty minutes. 

l\Ir. 1\IcC..A.LL. Mr. Speaker, I regret that in offering this 
resolution I have against me the ad-verse report of a committee 
for which I have very great respect, the Committee on the 
Library. ..A.t the same time I regard the matter of such im
port::.mce that it should be passed upon by the House of Rep
resentatives. Of course with whatever verdict you may render 
I shall be entirely satisfied. I shall not go into the somewhat 
complicated history of the location of this memorial. The 
Commission having the matter in charge invited artists to sub
mit designs, and in their invitation they asked that those de
signs should be especially adapted to the so-called "White Lot," 
which is the large elliptical tract of land between the White 
House and the Washington Monument. The designs were made 
by artists for that location and they were accepted, although 
the loca. tion was not at that time finally decided upon by the 
Commission. Very shortly a strenuous opposition from some 
source appeared against having the memorial placed between 
the White House and the Washington Monument. The ·com
mittee had accepted the design. They yielded to the opposi
tion, and they then had upon their hands the longest, if not the 
greatest, work of art in the world. . 

Mr. Casey and Mr. Shrady, the one the architect and the 
other the sculptor, had planned this particular memorial for a 
broad open field, and that means that the memorial was propor
tioned to the ample sweep of that location. The memorial itself, 
I should say, is 250-odd feet long by 70 feet wide and cov
ers about 17,000 feet of land, and as one of the Commis
sion, General Dodge, t estified before the committee, in or
der to give it a proper setting it should have an area of 500 
by 300 feet, amounting in all to about 150,000 square feet, or 
nearly 4 acres of land. I think you can see, having a memorial 
of that sort accepted and having the site for which it was de
signed taken away from it, that the Commission had a difficult 
task to find an adequate site. I do not think the gentleman 
from Iowa [1\Ir. SMITH], who appeared before the committee, 

at all overstated the matter when he said that this memorial 
had been buffeted all about the city; that it was to go back of 
the State Department and was buffeted out of there; it was to 
go back of the White House, and it was kicked out of there, 
and then it was to go out by the new station, and it was kicked 
out of there. The architect of the station protested that it 
ought not to be there, probably for the reason that strangers to 
the city might mistake such a colossal structure for the depot 
[laughter], and as a result, finally, of this buffeting around of 
the memorial and the crying demand of room, room, above all 
things 4 acres of room, it was found that the Botanic Gar
den, if given up to this purpose, would have the element of 
room, and, in my opinion, that is the only element that they do 
possess suitable for a memorial to General Grant. · 

Then the matter was finally settled, so far as the authority 
of law was concerned, upon an appropriation bill, on an amend
ment which first appeared in this House in a conference report 
in the last hours of a long session of Congress. I do not charge 
that there was anything at all underhanded in the way that 
report was put through the House. The fact that it was in 
charge of my friend from Iowa [Mr. SMITH] would be ample 
evidence that it was entirely aboveboard and all right as far as 
he was concerned; but we know that in the last nights of a 
session all of the various amendments, possibly 100 of them, 
can not be stated to the House, and there was no debate what
ever upon this proposition. So that the first thing the public 
knew operations were begun in the Botanical Garden, some of 
the trees were threatened with destruction and a protest arose 
against the action it was intended to take. 

Now, .Mr. Speaker, as I have said, the only qualification that 
this position has for the monument for Grant is that it has 
the requisite room. It reminds me of a neighbor of mine, 1\Ir. 
Thomas W. Lawson, who did something that engaged the atten
tion of one of the Russian grand dukes, and this Russian grand 
duke wished to show Mr. Lawson a courtesy, and so he sent 
him to Boston a fine speciment of a young polar bear and noti
fied him that it would arrive at a certain time. 

One day l\Ir. Lawson looked out of hiS ot:ice window and saw 
the streets blockaded in every direction, and a monstrous polar 
bear engaging the attention of all the boys in that section of 
the city. The streets were blockaded and the crowd rapidly in
creasing. He realized that he had something colossal upon his 
hands. He set men to work upon the telephones to find some 
place to put the bear, and then he sent out word "For heaven's 
sake keep him moving until I can find a place to put him in." 
[Laughter.] It was on that theory that the Grant Memorial 
was located in the Botanic Garden. 

I do not thinlr that is a location that should be given to per
haps the greatest general who has ever commanded the armies 
of the Republic. It is almost the lowest land in the District of 
Columbia. It is used for a purpose quite out of keeping with 
.having a monument there, and it will either require the ulti
mate extinction of that Garden, or the memorial will have sur
roundings that are most incongruous. 

Now, let me say one word as to the Garden. We all know 
the superintendent, that old Scotchman who has so nobly done 
his duty there for nearly sixty years, W. R. Smith. It does not 
pretend to be a national garden. With the Department of Ag
riculture conducting experiments, either directly or thi·ough the 
different State boards in every State of the Union, and which 
has every natural variety of climate and soil, we do not want a 
national garden to do these things at great expen e artificially. 
But this Garden is of great use to the country and to Members 
of Congress. 

We are given each year two or three boxes of plants, and 
there are hundreds of thousands of trees and ra re plants grow
ing in different parts of the country as a result of that work. 
They are growing in every Congressional district of the United 
States. I believe that the cost of mairitaining that garden is 
-very little more than the cost of maintaining the hothouses in 
connection with the executive department. This garden is 
peculiarly for the use of Members of Congress, just as those 
hothouses are peculiarly for the use of the executive depart
ment. · 

Then, Mr. Speaker, there is the Crittenden oak. I know it 
is said that that oak was not planted in accordance with an act 
of Congress, and that in order to make a tree historical there 
should be some form of legal action in connection with it; but 
it was planted there by one of the great men 9f thi counh·y, 
Senator Crittenden, of Kentucky, planted especially to com
memorate those famous and well-meant but not successful 
efforts associated with his name-to preserve the Union without 
a war between the States. It has grown up there into a beauti
ful tree, but under a contract which has been made for fts re
moval the soil is completely girdled 30 feet from its base and 
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they are simply awaiting the action of this House to see 
whether they shall remove it entirely and possibly destroy it. 

Now, I thiuk thn.t oak is more of a monument to peace than 
this memorial, which in all its bulk and throughout its whole 
2u0 feet of longitude breathes of nothing but war. That tree 
will be a better monument to the cause for which Grant fought 
than the memorial it is proposed to erect. 

Now, l\fr. Speaker, I should hope that if the pending resolu
tion, which was introduced by my friend from Illinois l\Ir. 
:MANN, were adopted, and if the memorial was ordered to be 
put upon the site for .which it was designed, forces might be put 
in motion which would result in producing a monument to 
Grant upon possibly another location, which would speak of 
him not merely as a soldier, but also as a man and a statesman. 
Take that battery of cannon, the troop of soldiery, the whole 
structure; it speaks of war. 

There is nothing to indicate that he was ever for eight years 
the Chief Magistrate at a most important period in the counh·y's 
bi tory. There is nothing there to indicate that it was under 
his Administration that the first great step was taken in the 
cause of international peace, and that the Geneva tribunal was 
established, that great landmark upon the pathway toward the 
peaceably settling of international differences and toward doing 
away with the arbitrament of war. It does not recall in any 
degree those magnificent words of his-grander than any of his 
victories-" Let us have peace," or those other words, when he 
said to the heroes who were surrendering to him, "Keep your 
horses, boys; you will need them for your l3pring plowing." 
[Applause.] 

I say that such a memorial does no credit to General Grant, 
and I care not whether it bas been passed upon by fifty Secre
taries of War or fifty commissions. I can not give my consent 
as a Member of the House of Representatives to have such a 
memorial sanctioned and placed in the location in which it is 
proposed it shall be placed. [Applause.] · 

1\Ir. OLCOTT. Will the gentleman yield? 
Mr. McCALL. I will yield to the gentleman from New 

York . 
.1\fr, OLCOTT. Have not contracts been already entered into 

in relation to this memorial? 
Mr. McCALL. It is undoubtedly true that contracts have 

been made, and I think the Government might have to pay 
damages if the work did not go on elsewhere under these con
tracts. I do not care whether it is true or not; when Congress 
has its attention called to this matter, it should do the right 
thing, regardless of. a little claim for damages. Mr. Speaker, 
how much time have I remaining? 

The SPEAKER. The gentleman ·has seYen minutes. 
Mr. McCALL. I will reserve the balance of my time, and 

yield two minutes of it to the gentleman from Ohio [Mr. 
DOUGLAS] . 

Mr. DOUGLAS. Mr. Speaker, I yield to no man in this 
House or this country in reverence for the name of IDysses S. 
Grant. This matter has come to me to-day most unexpectedly, 
but I would consider myself derelict if I did not plead for the 
cause that the gentleman from Massachusetts has pleaded for. 

It is our · sentiments after all that move us most, appeal as 
we will to our reason. It is a sentiment with me that compels 
me to arise, and to speak for these two minutes in behalf of this 
bill. For many many years I have cherished the kindliest re
gard for that venerable old gentleman who makes his home in 
the Botanic Garden, and who has made it there for fifty-odd 
years. The destruction of this garden, for that is what it is, 
means almost death. He has dwelt upon this matter; he 
has worried sadly over it; he has appealed to Members of Con
gress about it until it has become almost a matter with him of 
life and death. 

Who is this man that it is proposed to wound so willfully by 
the location of this memorial in the garden and by tearing up 
the ground and tearing down the trees he has planted; trees 
which he has cherished with all that love he is capable of feel
ing? He is a man that has done more, in my judgment, for 
the shade trees of this country, more to inculcate in every 
quarter a love of . trees and of nature, than any man in the 
country. I do hope before anyone votes to destroy what has 
beeome to him the dearest spot on earth by locating there this 
great 250-foot monument, that you will consider the matter with 
kindly care. 

Mr. CONNER. Mr. Speaker, it is true that the Committee on 
the Library made a. very thorough investigation of aU the facts 
surrounding this transaction. It is true that it made a unani
mous report, excepting the one member who filed a minority re
port, and who is in favor of the resolution which has been pre~ 
sen ted here to-day. 

XLII-279 

.Mr. Speaker, I think the House should understand what is 
involved in this contention. If favorable action is taken on this 
resolution, it means the undoing of all that has been done. A 
commission, made up of very able gentlemen, General Dodge, the 
Secretary of War, and the chairman of the Committee on the 
Library of the Senate, undertook to find a suitable place to lo· 
cate this memorial. Their first thought was to locate it south 
of the State, War, and Navy building, but they found objections 
were made to that location. They then undertook to locate it 
south of the White House, on the White Lot, and objections 
were made by prominent people to its location at that place. 
They then sought various oth.er places.in the city, and where\er 
they found one they found objections. They undertook to locate 
it on the Union Station grounds and objections were made to its 
location there. Finally, after consultation with artists, archi
tects, and experts, they selected the ground down here in tile 
Botanic Garden. The opinion of the experts, the Secretary 
of War, General Dodge, and all of the witnesses that appeared 
before the committee, was to the effect that this was the best 
location in the District of Columbia. It has already been lo
cated there, according to liw. The contract has been let for the 
work and the work is proceeding. Even the contract has been 
let for the removal of the h·ees, which the testimony shows can 
be removed in almost absolute safety. Mr. Speaker, we ha Ye a 
condition existing to-day which argues against the adoption of 
this resolution and makes it appear unreasonable in the extreme. 

I now yield four minutes to tlle gentleman from North Caro
lina [l\fr. THOMAS]. 

Mr. THOMAS of North Carolina. Mr. Speaker, I propose 
simply to make a very plain statement of my attitude as 
a member of the Committee on the Library, which made 
the report against the removal of the Grant Memorial. The 
report was prepared and :filed by the gentleman from Georgia 
[Mr. HowARD] and concurred in by me. The members of 
the committee, except the chairman, the gentleman from 1\Iassa
chus~tts [Mr. McCALL], were of opinion that the Grant Me
morial should remain where it is located now under existing 
law, the sundry civil act of 1907, namely, in the National Bo
tanic Garden. The gentleman from Georgia and I did not want 
to interfere with any trees. We were unwilling, howe>er, to 
vote any money out of the Federal Treasury for the purpose 
of removing h·ees. We could not justify that before our con
stituents, we thought, and declined to do so. We found, how
ever, that money was available which would authorize the 
Grant Commission to remove the h·ees, and take care of them, 
and permit the Grant Memorial to remain upon the site in th·e 
Botanic Garden selected by the Grant Commission. The testi
mony was abundant before our committee that the trees could be 
removed by tree-moving machinery without injuring them at all. 

'.rhe weight of the testimony before the committee, and the 
action of the Grand Army of the Republic fayoring the location 
in the Botanic Garden, added to the-testimony of the Secretary 
of War, Mr. Taft, and former Secretary ·of War, 1\fr. Root, 
both of whom were in favor of keeping the location where it 
is, combined with the fact that the trees could be remoYed 
without injury, or additional expense to the Government, 
decided me to join in the report to keep the memorial in the 
Botanic Garden. Personally, I could not see my way clear to 
vote for its removal to the White Lot. That is the lot in which 
is located the Executive Mansion, which is occupied by all the 
Presidents of the country of whatever political faith. 

I was averse to placing the memorial in front of the Union 
Station, because I did not think that was the proper location 
for many reasons which it is not necessary for me to enumerate, 
and I do not care to enumerate. Therefore, the tr.ees not be
ing desh·oyed, because they could be removed by proper m!l.
chinery without one dollar of further tax or expense upon the 
Federal Treasury, by using a small part of the money which is 
now appropriated, and the weight of the testimony being in 
favor of permitting the Grant Memorial to stay where it is 
now located, under the law, in the Botanic Garden, I voted with 
my colleague [Mr. HowARD] and other members of the com
mittee to table the Sherley bill and also the Mann bill. I did 
not wish to put the memorial on the White Lot occupied by our 
Presidents. 

Mr. SHERLEY. Will the gentleman yield? 
Mr. THOMAS of North Carolina. I have not the time. 
Mr. SHERLEY. But the gentleman does not want to mis

lead the House. 
Mr. THOMAS of North Carolina. Certainly not. I was also 

against putting the memorial in front of the Union Station, and 
hence I voted with the other members, except the chairman, 
in the committee and decided the memorial 1 ought to remain 
where it is now located by law. 
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The SPEAKER. The time of the gentleman has expired. 
Mr. SHERLEY. The gentleman knows it is not proposed to 

put it inside the White Lot. 
l\lr. l..UU..~. He does not Imow it and that is the reason 

he made this bad report. 
Mr. THOMAS of North Carolina. I ask to have sufficient 

time to reply to that statement. 
Mr. CON1\"'ER. I will yield the gentleman half a minute. 
. Mr. THOl\IAS of North Carolina. If it is a bad report it 

was agreed to by Republicans and Democrats, and was a unani
mous report, except the chairman. I know exactly, I will say 
to my friend from Illinois [Mr. MANN], where the memorial 
is to go under his bill. The gentleman's bill proposes to lo
cate it between the White House and the Washington Monu
ment. Now, that is putting it in the lot which is occupied by 
the Executive Mansion. 

Mr. MAJ\"'N. But it does not provide for putting it in the 
White House lot at all. 

Mr. THOMAS of Torth Carolina. It is the ellipse, and that 
is a part of the White House lot, as I understand it, though I 
may be mistaken. 

The SPEAKEn. The time of the gentleman has expired. 
1\Ir. COmTER. How much time have I remaining, Mr. 

Speaker? 
The SPEAKER. Twelve and one-half minutes. 
1\Ir. CONNER. I yield three minutes to the gentleman from 

Michigan [1\Ir. HAMILTON]. 
Mr. IIAl\IILTON of Michigan. Mr. Speaker, it is with some 

reluctance that I differ with the chairman of the committee on 
which I have the honor to serve. As a committee we approached 
this subject, I think, all of us, with absolutely unbiased minds, 
and in the short time at my disposal I would like to be able to 
present to the House some of the reasons which actuated the 
committee in arriving at the conclusions we have arrived at. 
In the first place, 1\Ir. Speaker, a Commission was originally 
created composed of the Secretary of War, the chairman of the 
Senate Committee on the Library, Senator WETMORE, and Gen
eral Dodge. That Commission was authorized to select design 
for a memorial and to locate that memorial. First, it was pro
posed that the memorial be erected upon the ellipse between the 
White House and the Monument Objection was made. There
upon, after careful consideration, the Commission decided that 
the Botanic Garden was the best site for the location of this 
memorial. I can do no better, I think, than to state to the 
Members of this House something of the testimony which influ
enced our committee. First, 1\Ir. Secretary Root, who was at 
the time this memorial was selected the chairman o'f the Com
mission by virtue of his position as Secretary of War, says: 

Our work was not at all perfunctory ; it went rather beyond the ordi
nary interest of the performance of a statutory duty. We had a com
petition for design, got some gentlemen to help us to select a design, 
and canvassed the subject of site very fully. We first thought of the 
site immediately south of the State, War, and Navy building, and we 
thought of a site on the White Lot south of the White House, but we 
were not fully satisfied with either of those, and went all over Wash
ington and looked at every place we could think of, and we discussed 
every place that we looked at, until finally we came to the conclusion 
that the monument, or the memorial, as I think the statute calls it, ought 
to have a definite relation to the public buildings of Washington, and 
we settled upon a site directly in front of the Capitol as being the best 
possible site. We considered that we were authorized by the statute 
to select that site because, although it was within the fence which 
surrounds the Botanic Garden-the grounds of the Botanic Garden-it 
was unoccupied. So we selected that by a formal resolution. 

In selecting that site, we had a good many things in view. We con
sidered that · the statue, which made an appropriation of $250,000 for 
a memorial to General Grant, meant something more than the ordinary 
statue which, as Secretary of War, I have been engaged in putting up 
around the city as a member of similar commissions. We felt that it 
was the intention of Congress. plainly exhibited by the difference be
tween that statute and the ordinary monument appropriations, to indi
cate a distinction, and that it was our duty to secure a design and to 
select a site which would be distinguished, and w.hich would put the 
memorial to General Grant on a different footing from the memorials 
to many generals and public men of inferior place in history. 

The SPEAKER. The time of the gentleman has expired. 
Mr. CONNER. 1\Ir. Speaker, I yield four minutes to the gen

tleman from Illinois [1\!r. LowDE!-i]. 
}Jr: LOWDEN. Mr. Speaker, I have the honor to represent 

the dish·ict in which General Grant lived before the war and 
fro~ which he went to the front. Out in Galena, at Grant's 
old home, each year on his birthday-a most impressive cere
mony-is a celebration in honor of the first soldier of the nine
teen~ century. Naturally I have been very much interested 
in this question. I have rend the testimony that was given at 
the hearings carefully, and I haYe been impelled to the conclu
sion that it would be a great mistake to move this monument 
from the Botanic Garden. Tlle Commissio.n that placed it there 
did so by a unanimous vote, and this was not a perfunctory Com
mission, but it was a labor of love on the part of its distin-

guished members, as is perfectly apparent from the testimony 
that was taken at the hearings. Gen. Grenville M. Dodge, 
chairman of that Commission, a trusted lieutenant of Grant's, 
a lifelong friend of Grant's, has given generously of his time to 
the cause. William H. Taft is a member of the Commission; 
Elihu Root was a member of the Commission; Senator Wetmore 
was the oilier member ; and these distinguished gentlemen all 
unite in favor of the site in the Botanic Garden. At this late 
day to attempt a removal would be a great mistake . 

It is urged that the Botanic Garden contains a historic tree
the Crittenden tree-which should be preserved as a suggestion 
of peace to the people of this country. I admire the history of 
the distinguished Senator from Kentucky whose name is asso
ciated with this tree. However, I submit that any memorial to 
Grant suggests peace between the North and the South more 
than any tree that was ever grown. [Applause.] The efforts 
of Senator Crittenden were abortive, because it was destined 
th-at peace should not dawn until Grant and Lee should meet at 
Appomattox. The Crittenden tree can but suggest the awful 
years of war in which Americans faced their countrymen. A 
memorial to Grant, even though the genius who created it 
should depict scenes of war, as stated by the gentleman from 
Massachusetts, would speak of peace in all sections of our com
mon country. Strange paradox! The man who planted this 
tree and who wrought for peace failed. The man of war, whose 
memorial we seek to erect, brought peace. No monument to 
Ulysses S. Grant which human hands can make will ever stand 
for aught but peace. 

I also observe from a study of the hearings that nobody ex
cept this committee and a few others know or can learn which 
the Crittenden tree is. For the superintendent of the Botanic 
Garden stated that if he indicated to the people which it was 
the leaves would be plucked from it, one by one, until the tree 
was dead. 

I trust, Mr. Speaker, that, in view of the fact that the wishes 
of the Commission; the Army of the Tennessee, which first 
brought fame to Grant; the Army of the Cumberland; the 
Army of the Potomac ; the Loyal Legion of Illinois and other 
States, and the family of General Grant, as I am informed, 
have united upon a site, this body will acquiesce. [Loud 
applause.] 

Mr. CO~TNER. 1\fr. Speaker, I reserve the balance of my 
time. 

1\!r. McCALL. Mr. Speaker, how much time have I re
maining? 

The SPEAKER. The gentleman from Massachusetts has five 
minutes and the gentleman from Iowa has five and a half 
minutes. 

1\Ir. McCALL. I yield one minute to the gentleman from 
Alabama [l\Ir. CLAYTON]. 

1\Ir. CLAYTON. Mr. Speaker, proud of the fact that I am a 
son of a Confederate soldier who commanded a division in one 
of the greatest armies that ever fought for its convictions, I 
rise, siJ:, in behalf of the resolution offered by the gentleman 
from Massachusetts. I wish I had time to pay just tribute to 
the great man whose memory this monument proposes to per
petuate-a man great in war. I should like to speak of his dis
tinguished career as a military commander; I should like to 
refer to his career in peace; but, 1\Ir. Speaker, in this short dis
cussion we can only recall in a summarized way his achieve
ments as a military commander and we can only remember that 
sublimest utterance that he ever spoke, when he said from the 
bottom of his great heart to his distressed country, "Let us 
have peace." [Applause.] But, sir, not having the time to pay 
his memory a just tribute by words, I will seek as best I can at 
this time to do so by voting to give his monument a conspicuous 
and elevated place, and not to put that memorial to this great 
general, to this great man, in an obscure corner in a hole in the 
ground. [Applause.] 

Mr. IcCALL. Mr. Speaker, I yield o:ne minute to the gentle
man from Kentuc1..-y [1\Ir. SHERLEY]. 

Mr. SHERLEY. Mr. Speaker and gentlemen, a minute does 
not permit any real discussion, but I shall try to make it suffi
cient for a summary. This is not a contest between the ad
mirers of General Grant and thoEe who want to preserve cer
tain trees and to keep the Botanic Garden as it is, for it is 
not the desire of any man to do aught that might disparage 
the fame and the memory of that great .leader. It would be 
useless; it would be impossible so to do; but we believe that 
there ought not to be the need of the destruction of these trees 
in order to place this memorial. We further believe that the 
Botanic Garden does not afford a proper site for a memorial 
to General Grant, and it is not doing his name and hia fame 
justice to place it there. We further belie\"e that one of the 
chief motives that underlay the selection of this site was a 
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desire to commit Congress to a proposed plan for the beautify
ing of the whole of Washington, and that had nothing to do 
with the honoring of General Grant's memory, but simply used 
the fact of putting this monument there as a means to start a 
programme along such lines. [Applause.] 

rrhe SPEAKER. The time of the gentleman has expired. 
1\lr. 1\lcOALL. Mr. Speaker, I yield two minutes to the gentle

man from New York [Mr. SULZER]. 
l\fr. SULZER. Mr. Speaker, yesterday in this city memorial 

serrices were held to pay tribute to a great man-the late 
Crosby S. Noyes. Every speaker who referred to him spoke 
eloquently of the great work he did to beautify Washington 
and make this Capital a " City Beautiful." If he were alive 
to-day he would be with us in this fight to place the Grant 
Memorial in a more fitting place than the Botanic Garden-the 
most obscure and inappropriate place in all Washington. 

This great memorial to General Grant should not be erected 
in the Botanic Garden. The most suitable place in ·an Wash
ington for it is in the ellipse between the White House and 
the Washington Monument. There is where it was originally 
intended to be built; there is where it should be built. There 
is a great field; plenty of room-just the place for this great 
memorial. It was General Grant's field. It was his recreation 
ground. He planned it, and if his spirit could speak to us to
day it would be in favor of this most suitable location. There 
is no monument there to-day, and the greatest monument that 
we Members of Congress can put there is this magnificent me
morial to General Grant to commemorate his brilliant military 
victories and patriotic civic achievements. Why were the plans 
changed? I do not know. A great mistake-a great blunder 
was made in doing so. But I intend to do all that I can now 
to rectify that mistake and to carry out the first idea-the 
original plan-Qf the men who initiated this memorial as a 
part of the scheme to beautify the city of Washington. To do 
this we must protect the Botanic Garden and build this memo
rial in the ellipse where it properly belongs. [Applause.] 

The SPEAKER. The time of the gentleman has expired. 
1\lr. CONNER. I now yield to the gentleman from Iowa 

[Mr. SMITH]. 
Mr. SMITH of Iowa. 1\lr. Speaker, the Army of the Ten

nessee was the first army commanded by General Grant. In 
his lifetime there was organized a society composed of all the 
officers of that army. He was the president of that society. 
As early as thirteen years ago this society commenced the agita
tion for the erection of a suitable memorial to General Grant 
in the city of Washington. There was d·elay after delay in 
getting their bill through Congress, but finally it was passed in 
1901. Then plans were called for and submitted to an advisory 
commission to the memorial commission. This advisory com
mission was headed by St. Gaudens, who has been lauded 
by the gentleman from Massachusetts [Mr. McCALL], who 
makes this motion, who approved this design, and there is no 
question pending at all before the House as to getting a new 
design. It is solely a question of the location of this me
morial. 

Now, who put it down here? It was never located any
where else. It is true that some thought existed of locating it 
in the ellipse. Objection was made-

1\lr. SULZER. By whom? 
Mr. SMITH of Iowa. The architect who drew the design 

said it was unfit for the ellipse; that the site selected was the 
best suited of any available in the city of Washington. 

Congress vested the power to select the site in. the Commis
sion composed of General Dodge, Senator WETMORE, and Secre
tary Root, and subsequently this Commission included Secre
tary Taft in lieu of Secretary Root. This Commission was not 
ordered to report back to Congress upon locating the memo
rial. It located it in 1903-five years ago. The contracts were 
let. The bronze work is largely done and upon the ground. 
They are ready to put in the foundations and to construct the 
base for this gigantic memorial. After it was decided to locate 
it here the plans were revised and the memorial cut down in 
length and stairs put up from the rear to adapt it to this 
location. It is not designed, as even originally proposed, for the 
ellipse. Who is it that say it ought to go down here in the 
Botanic Garden? The Society of the Army of the Ten
nessee, the army from leading which he first won fame. Who 
signs the committee's report in that society? Gen. 0. Howard, 
who, with General Dqdge, constitute the only two surviving 
Army commanders of the entire Union Army. Who else in
dorses this site? The Commandery of the Loyal Legion of 
New York, of which he was president and a member, and the 
Commandery of the Loyal Legion of Illinois, the State that 
furnished him to his country. Who else? A collection of ex
perts, summoned to advise the Commission, unanimously lo-

cated it there. Who else? The American Institute of Architects 
has declared this as the best location in the city. Who else? 
The resident members of the International Society of Sculptors 
say this is the best location in Washington. Who else? The 
surviving members of the family of General Grant. 

These gentlemen have gone over this city with fidelity trying 
to locate this statue in a suitable place to honor Grant, and 
everybody who has given substantial investigation agrees that 
this is the best in the city of Washington. Finally, when the 
gentleman from Massachusetts offered his resolution here in 
the early days of this session for its removal, and the resolu
tion went to his own committee, that committee, after a patient 
and painstaking investigation, by a vote of 4 to 1, said that it 
ought to remain in the Botanic Garden. I want it to stand 
there; I want it to be built while Grant's old comrades in arms 
are living, so that they may participate in its construction and 
dedication. I protest against continuing these changes and 
these delays that have for thirteen years continued in opposi
tion to the wishes of the officers of the Society of the Army of 
the Tennessee. [Loud applause.] If I have any time remain
ing, I yield it back to my colleague [Ur. CoNNER]. 

The SPEAKER. The gentleman has one minute remaining. 
1\fr. CO~'NER. I yield that to the gentleman from Michi-

gan. • 
1\Ir. GARDNER of Michigan. Mr. Speaker, they say the 

place chosen by a majority of the committee at the foot of 
Capitol hill is an obscure position upon which to locate a monu
ment to General Grant. Is the Capitol of the Republic an ob
scure building? The patriots who will come to this city for 
a thousand years, if the Government shall so long endure, will 
make this building the Mecca of their visits, and of necessity 
will come close by the monument of the man who, next to 
Abraham Lincoln, made possible that this building should stand, 
the magnificent Capitol of a reunited nation. It is not obscure 
unless the site of the Capitol building itself is obscure. [Loud 
applause.] 

1\fr. McCALL. I yield two minutes to the gentleman from 
illinois [1\fr. MANN]. ' 

1\fr. l\IA.NN. Mr. Speaker, I do not wonder that the majority 
of the Committee on the· Library reported against the resolu
tion which I introduced if they had the attitude of mind which 
the gentleman [Mr. THOMAS] who spoke here this afternoon 
bad when he stated that my resolution proposed to place the 
memorial in the White House lot. Of course that is not the 
proposition. Nor do I wonder at the attitude of my distin
guished colleague from Illinois, who represents the old Galena 
district, if he confuses in his mind the difference between the 
construction of a memorial to General Grant and the location 
of that memorial. A.ll of those societies which are urging this 
location have had in mind the construction of a memorial to 
Grant. Like them, I want to see Grant honored. 1\fr. Speaker, 
I was born in Illinois, raised in Illinois, educated in Illinois, 
have lived in illinois all my life, and expect to die in Illinois· 
and I believe that the nation owes to the great men whom Illi: 
nois contributed to the country-Abraham Lincoln and Ulysses 
S. Grant-a proper place for the location of the memorial. 
[Loud applause.] In the name of Illinois, in the name of the 
services rendered by the great men of that State, I protest 
against the burial of this memorial and the dwarfing of it, as 
it will be, under the Dome of the Capitol, in the lowest spot in 
the District of Columbia. I appeal to you to locate this mem
orial up_ alongside the great monument to Washington, near to 
the White House, where Grant served his country in a con
spicuous and a fitting position, doing honor to a great man who 
honored his country, who is beloved in the North and in the 
South. Give him the right place. [Loud applause.] 

The SPEAKER. The question .is on suspending the rules and 
passing the resolution. 

The question was taken, and the Speaker announced that he 
was in doubt. 

Mr. MANN. Division, Mr. Speaker. 
The House divided, and there were--ayes 128, noes 104. 
Mr. WILLIAl\fS. Mr. Speaker, I ask for the yeas and nays. 
The yeas and nays were ordered. 
The question was taken, and there were-yeas 134, nays 129 

answered "present" 14, not voting 111, as follows: ' 

Aiken 
Alexander, Mo. 
Alexander, N. Y. 
Allen 
Ames 
Ashbrook 
Bartholdt 
Bartlett, Ga. 
Bartlett, Nev. 
Bates 
Beall, Tex. 

YEAS-134. 
Bennet, N.Y. Calderhead 
Booher Caldwell 
Bowers Candler 
Brodhead Carter . 
Brumm Clark, Mo. 
Brundidge Clayton 
Burke Cockran 
Burleigh Cook. Pa. 
Burnett Cooper, Tex. 
Butler Cravens 
Calder Crawford 

Davis, Minn. 
Denver 
Douglas 
Draper 
Favrot 
Ferris 
Floyd 
Focht 
Foulk rod 
Fulton 
Gaines, Tenn. 
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Garner 
Garrett 
Gordon 
Grigi!S 
Ha kett 
Hackn y 
Hale 
Hamill 
Hamlin 
Hammond 
Harding 
Hard.v 
Hanit;on 
Haskins 
Hawley 
Hay 
Hetlin 
Helm 
Henry, Conn. 
H nry. Tex. 
Hill, hli s. 
Hobson 
Houston 

ITowell,N.J. Mann 
llul>bard, IV. Va. Miller 
Huff Moon, Tenn. 
llu<rhPs. N. J. Moore, Tex. 
llull. Tenn. Murphy 
Humphreys, Miss. 'icholls 
Johnson, Ky. ·y.e 
.Jones, Va. O'Connell 
Keliher l'a.:re 
Kitchin, Claude Parker, N.J. 
Lamar, Mo. Perkins 
Lamb Peters 
Landis Pou 
Langley Pujo 
Lassiter Rainey 
Leake Reeder 
Lee Reid 
Litt lefield Robinson 
Lo>ering Russell, Mo. 
McCall Russell, Tex. 
McCreary Scott 
McHenry Shackleford 
McLaughlin, Mich. Sherley 

NAYS-129. 

Sherwood 
Sims 
Slayden 
Smith, Cal. 
Spight 
t:itanley 
Sterling 
Stw·giss 
Sulloway 
Sulzer 
Taylor, Ohio 
'l'irrell 
Ton Yelle 
Underwood 
Wallace 
Washburn 
Watkins 
Weeks 
Weems 
Williams 
Wood 

Adair 
Ansberry 
Barclay 
Bede 

Driscoll Ilull, Iowa Nelson 
Dwight Humphrey, Wa.sh. rorris 
Ellerbe Jones, Wash. Olcott 
Ellis Io. Kahn Overstreet 

Bell, Ga. 
Birdsall 
Bonynge 
Boyd 
Bt·adley 
Brownlow 
BuTleson 
Byrd 
Campbell 

En~?!ebright Keifer Pad,gett 
Esch Kennedy, Iowa Parsons 
Fassett Kennedy, Ohio Payne 
Fitz~erald Kinkaid Pray 
Flood Knopf Randell, Tex. 
Fornes Knowland Ransdell, La. 
Foss Lafean Rauch 
Fo ter, IlL Laning Richardson 
Foster, Vt. Legare Rodenberg 

g~r~n, J:.'uller Lindbergh Rothermel 
Gaine , W. Va. Lloyd Sheppard 

• Cary 
Caultield 
Chaney 
Chapman 
Cocks, N.Y. 
Conner 
Cook, Colo. 
Cooper, Wis. 

Gardner, :Mass. Longworth Small 
Gardner, Mich. Loud Smith, Iowa 
Gillespie Loudenslager Smith, Tex. 
Gillett Lowden Snapp 
Goebel l\IcGuire Southwick 
Goulden McKinley, Ill. Sperry 
Graham McLachlan, Cal. Stafford 

ox, Ind. 
Granger l\Iacon • Steenerson 
Grerrg l\Iadden Tawney 

Crumpacker 
Cushman 
Dalzell 
Darra.P·h 
DavidSon 
Daw on 
Denlly 
Diekema 
Dixon 

H aggott Madison Thistlewood 
Hamilton, Mich. Marshall Thomas.. N. C. 
H U'!en Maynard Volstead 
H.i u.;ins Mondell Vreeland 
lliiY Conn Morse Woodyard 
Ilolliday Mouser Young 
Ho ell, Utah Mudd 
I:Iowlmd Murdock 
Hubbard, Iowa Needham 

A! 1 SWERED "PRESENT "-14. 
Currier James, Ollie M. Patterson Wanger 
Foster, Ind. 
Hamilton, Iowa 
Hardwick 

Jenkins Prince Wiley 
Lever Roberts 
McGavin Rucker 

NOT VOTIKG-111. 
Acheson Edwards, Ga. Kipp 
Adamson Edwards, Ky. Kitchin, Wm. W. 
Andms Ellis, Oreg. Knapp 
Anthony Fairchild Ktistermann 
Bannon Finley Lamar, Fla. 
Barchfel d Fordney Law 
Beale, Fa. Powler Lawrence 
Bennett, Ky. French Lenahan 
Bingbam Gat·dner, N.J. Lewis 
Boutell Gilhams Lilley 
Brantley Gill Lindsay 
Brick Glas Livingston 
Broussard Godwin Lorimer 
Burgess Goldiogle McDermott 
Burton, Del. Graff McKinlay, Cal. 
Burton. Ohio Greene McKinney 
Clark, Fla. Gronna McLain 
Cole Hall l\Ic:llillan 
Cooper, Pa. Hayes McMorran 
Condry Hepburn 2\.Ialby 
Cousins Hinshaw Moon, Pa. 
Craig Hitchcock Moore, Pa. 
Davenport Howard Olm ted 
Davey, La. Hug-hes, W. Va. Parker, S. Dak. 
Dawes Jackson Pearre 
De Armond James, Addison D. Pollard 
Dunwell Johnson, S.C. Porter 
Durey Kimball Powers 

Pratt 
Reynolds 
Rhinock 
Riordan 
Ryan 

a bath 
Saunders 
Sherman 
Slemp 
Smith, Mich. 
Smith, 1\Io. 
Sparkman 
Stephens, Tex. 
Stevens, Minn. 
Talbott 
Taylor, Ala. 
Thomas, Ohio 
Townsend 
Waldo 
Watson 
Webb 
Weisse 
Wheeler 
Willett 
Wilson, ilL 
Wilson, Pa. 
Wolf 

So (two-thirds not voting in favor thereof) the motion to sus-
pend the ru1es and pass the re olution was rejected. 

The Clerk announced the following additional pairs : 
For the remainder of this session : 
1\Ir. WANGER with Mr. ADAMSON. 
For the remainder of this day: 
Mr. GREENE with 1\Ir. TAYLOR of .Alabama. 
Mr. BEALE of Pennsylvania with Mr. S.ABATH. 
Mr. 1\fc.MORRAN with 1\fr. RYAN. 
Mr. :McKINNEY with 1\Ir. PATTERSON. 
1\Ir. McKINLAY of California with 1\Ir. WILEY. 
The result of the vote was announced as above recorded. 

lowing titles, in which the concurrence of the House of Repre
sentatives was reque ted : 

S. 6200. An act to amend ection 4414 of the n.e,ised Statutes 
of the United States, relating to stc3mboat insr>ectors ; 

S. G2Dl. An act to amend section 4438 of the Re•i ed Statutes 
of the United States, relating to the licensing of officer of steam 
T"es els; 

S. 6293 . .An act for the relief of Robert Davis; 
S. 6437 . .An act authorizing the construction of a bridge across 

the Okanogan River, Washington; ' 
S. G441 . .An act granting to Percival Lowell certain land 

within the San Francisco Mountains National Forest, in the 
Territory of .Arizona, for obsenatory purposes; and 

S. R. 76. Joint resolution relating to homestead designations, 
made and to be mude, of members of the Osage Tribe of In
dians. 

The message also announced that the Senate had pas ed with
out amendment a bill (H. R. 4780) to authorize the Secretary 
of War to make certain disposition of obsolete Springfield rifles, 
caliber .45, bayonets and bayonet scabbards for same; and 

H. R.18689 . .An act to authorize the Secretary of War to 
furnish two condemned brass or bronze cannon and cannon 
balls to the city of Winchester, Va. 

SENATE BILLS AND JOINT .RESOLUTIONS REFERRED. 
Under clause 2 of Rule XXIV, Senate bills and joint resolu

tion of the following titles were taken from the Speaker's 
table and referred to their appropriate committees, as indicated 
below: 

S. G441 . .An act granting to Percival Lowell certain lands 
within the San Francisco Mountains National Forest, in the 
Territory of Arizona, for observatory purposes-to the Commit
tee on the Public Lands. 

S. 6293. An act for the relief of Robert Davis-to the Com
mittee on Claims. 

S. 6291. An act to amend section 4438 ·of the Revised Statutes 
of the United States, relating to the licensing of officers of 
steam vessels-to the Committee on the Merchant 1\farine and 
Fisheries. 

S. G290. An act to amend section 4414 of the Revi ed Statutes 
of the United States, relating to steamboat inRpector -to the 
Committee on the Merchant Marine and Fi heries. 

S. R. 76. Joint re olution relative to home tend designations, 
made and to be made, of members of the Osage tribe of In
dians-to the Committee on Indian Affail'8. 

ENROLLED DILLS SIGNED. 
J.\Ir. WILSON of Illinois, from the Committee on Enrolled 

Bills, reported that they had examined and found truly en
rolled bills of the following titles, when the Speaker signed the 
same: 

H. R. 4780. An act to authorize the Secretary of War to make 
certain disposition of obsolete Springfield rifles, caliber .45, 
bayonets and bayonet scabbards for same; and 

H. R. 1 680. An act to authorize the Secretary of War to fur
nish two condemned brass or bronze cannon and cannon balls 
to the city of Winchester, Va. 
ENROLLED BILLS PRESENTED TO THE PRESIDENT FOR HIS APPROVAL. 

1\fr. WILSON of Illinois, from the Committee on Enrolled 
Bills, reported that this day they had pre ented to the Presi-· 
dent of the United States, for his approval, the following bills: 

H. R. 15444. An act extending the time for the construction 
of a dam acr.oss Rainy River; 

H. R.1815. An act for the relief of the estate of D. ·S. Phelan· 
H. R. 13735. An act to correct the military record of 1\!icaiah 

R. Enms; and 
H. R. 19955 . .An act making appropriations to supply certain 

additional urgent deficiencies in the appropriations for the fiscal 
year ending June 30, 1!)08. 

WILLIAM H. FONDA, 
By unanimous consent, on motion of 1\Ir. GARD~ ER of :Michi

gan, leave was granted to withdraw from the files of the House 
without leaving copies the _papers in the case of William H. 
Fonda (II. R. 1701 ) , Sixtieth Congress, no ad\erse report hav
ing been made thereon. 

FERDINAND HANSEN. 
By unanimous consent, on motion of 1\Ir. HUBBARD of Iowa, 

le..1.T"e was granted to withdraw from the .files of the House 
with{)ut leaving copies the papers in the case of Ferdinand Han
sen (II. R. 2848), Fifty-eighth Congre s, no adverse report hav
ing been made thereon. 

MESSAGE FROM THE SENATE. RECESS. 
A message from the Senate, by 1\!r. CROCKETT, its reading. 1\fr. PAYNE. 1\fr. Speaker, I moTe that the House now take 

clerk, announced that the Senate had passed bills of the fol- a recess until to-morrow morning at half past 11 o'clock. 
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The question was taken (and on a division, demanded by Mr. 

WrLLIAJ.fS) there were-ayes 140, noes 92. 
~Ir. WILLIAMS. ~Ir. Speaker, I ask for the yeas and nays. 
'rhe yeas and nays were ordered. 
The question was taken, and there were-yeas 137, nays 105, 

answered "present " 10, not \Oting 136, as follows. 

.Aiexacder, N. Y. 
Allen 
Ames 
Barclay 
llartholdt 
Bateil 
Bennet. N.Y. 
Birdsall 
Bonynge 
Boyd 
Bradley 
Brownlow 
Brumm 
Burke 
Bmleigh 
Butler 
Calder 
Calder head 
Campbell 
Capron 
Cary 
Caulfield 
Chaney 
Chapman 
Cocks, N.Y. 
Conner 
Cook, Colo. 
Cook, Pa. 
Cooper, Wis. 
Crumpacker 
Cushman 
Dalzell 
Darragh 
Davidson 
Daws~ · 

Adair 
Aiken 
Alexander, Mo. 
Ansberry 
Ashbrook 
Bartlett, Ga. 
Beall, Tex. 
Bell, Ga. 
Bowers 
Brodhead 
Brundidge 
Burgess 
Burleson 
Burnett 
Byrd 
Caldwell 
Candler 
Carlin 
Cat·ter 
Clark, Mo. 
Clayton 
Cooper, Tex. 
Cox, Ind. 
Cravens 
Crawford 
Dixon 
Ellerbe 

Currier 
Foster, Ind. 
Hamil ton, Iowa 

Acheson 
Adnmson 
Andrus 
Anthony 
Bannon 
Barchfeld 
Bartlett, Nev. 
Beale, Pa. 
Bede 
Bennett, Ky. 
Bingham 
Booher 
Boutell 
Bmntley 
Brick 
Broussard 
Burton, Del. 
Burton, Ohio 
Clark, Fla. 
Cockran 
Cole 
Cooper, Pa. 
Condrey 
Cousins 
Craig 
Davenport 
Davey, La . . 
Davis, Minn. 
Dawes 
De Armond 
Denver 
Dun well 
Dorey 
Edwards, Ga. 

YEAS-137. 
Denby Hubbard, W. Va. Needham 
Diekema. Huff Nelson 
Douglas Hull, Iowa Norris 
Draper Humphrey, Wash. Nye 
Driscoll Jones, Wash. Overstreet 
Dwight Kahn Parker, N. J. 
Englebright Keifer Parsons 
Escb Kennedy, Iowa Payne 
It'assett Kennedy, Ohio Perkins 
Focht Kinkaid Pray 
Foss Knowland Reeder 
Foster, Vt. Kiistermann Rodenberg 
lt'oulkrod Lafean Scott 
Fuller Langley Smith, Cal. 
Gaines, W. Vu. Laning Smith, Iowa 
Gardner, lass. Lawrence Snapp 
Gardner, Mich. Lindbergh Southwick 
Gardner, N.J. Loudenslager Stafford 
Gillett Lovering Steenerson 
Goebel Lowden Sturgiss 
Graham McCreary Sulloway 
Baggott McGuire Tawney 
Hale McKinley, Ill. Taylor, Ohio 
Hamilton, Mich. McLachlan, Cal. 'rhistlewood 
Harding McLaughlin, llich. Tirrell 
Haskins Madden Volstead 
Haugen Madison Vreeland 
Hawley Malby Washburn 
Higgins Mann Weeks 
Hill, Conn. Miller Wilson, Ill. 
Holliday Moore, Pa. Wood 
Howell, N.J. Morse Young 
Howell, Utah. Mouser 
Howland Mudd 
Hubbard, Iowa Murdock 

NAYS-105. 
Favrot Hill, Miss. Rainey 
Ferris Hobson R andell, Tex. 
Fitzgerald Houston Ransdell, La. 
Flood Hughes, N. J. Rauch 
Floyd Hull, Tenn. Reid 
Fornes Humphreys, Miss. Richardson 
Foster, Ill. Jones, Va. Robinson 
Fulton Keliher Rothermel 
Gaines, Tenn. Kitchin, Claude Rucker 
Garner Lamar, Mo. Russell, Mo. 
Garrett Lamb Rus ell, Tex. 
Gillespie Leake Sheppard 
Gordon Legare Sherley 
Goulden Lloyd Sherwood 
Gmnger McHenry Sims 
Gregg Macon Small 
Griggs Moon, Tenn. Smith, Tex. 
Hackett Moore, Tex. Spight 
Hackney Murphy Stanley 
Hamill Nicholls Thomas, N.C. 
Hamlin O'Connell Tou Velie 
Hammond Padgett Wullace 
Harrison Page \Vatkins 
Hay Patterson Williams 
Heflin Peters 
Helm Pou 
Ilenry, Tex. Pujo 

ANSWERED "PRESENT "-10. 
James, Ollie M. McGavin Wanger 
Jenkins Prince 
Johnson, S.C. Shackleford 

NOT VOTING-136. 
Edwards, Ky. Lamar, Fla. 
Ellis, Mo. Landis 
Ellis, Oreg. Lassiter 
Fairchild Law 
Finley Lee 
Fordney Lenahan 
Fowler Lever 
French Lewis 
Gilhams Lilley 
Gill Lindsay 
Glass Littlefield 
Godwin Livingston 
Goldfogle Longworth 
Graff Lorimer 
Greene Loud 
Gronna McCall 
Hall McDermott 
Hardwick )lcKinlay, Cal. 
Hardy McKinney 
Hayes McLain 
llem·y, Conn. Mc:\Iillan 
Hepburn Mc~Iorran 
Hinshaw Marshall 
Hitchcock Maynard 
Howard Mondell 
Hughes, W. Va. Moon, Pa. 
Jackson Olcott 
James, Addison D. Olmsted 
Johnson, Ky. Parker, S.Dak. 
Kimball Pearre 
Kipp Pollard 
Kitchin, Wm. W. Porter 
Knapp Powers 
Knopf Pratt 

Reynolds 
Rhinock 
Riordan 
Roberts 
Ryan 
Sabath 
Saunders 
Sherman 
Slayden 
Slemp 
Smith, Mich. 
Smith, Mo. 
Sparkman 
Sperry 
Stephens, Tex. 
Sterling 
Stevens, Minn. 
Sulzer 
Ta.lhott 
Taylor, Ala. 
Thomas, Ohio 
Townsend 
Underwood 
Waldo 
Watson 
Webb 
Weems 
Weisse 
Wheeler 
Wiley 
Willett 
Wilson, Pa.. 
Wolf 
Woodyard 

So the motion was agreed to. 
The following additional pairs were announced: 
Until further notice : 
1\Ir. LONGWORTH with 1\Ir. COCKRAN. 
On this vote : 
l\fr. WooDYABD with 1\Ir. SLAYDE..~. 
1\Ir. HuGHES of West Virginia with 1\Ir. UNDERWOOD. 
Mr. MooN of Pennsylvania with .Mr. LEE . 
Mr. OLCOTT with Mr. SULZER. 
1\Ir. JJ()l.i'D with Mr. LASSITER. 
:Mr. BOUTELL with l\Ir. HARDY. 
Mr. DAns of ~linnesota with 1\Ir. BARTLETT of Nevada. 
Mr. LAW with 1\lr. DENIER. 
. Jr. HENRY of Connecticut with .i\fr. BOOHER. 
The result of the vote was then annotmced as above recorded. 
Accordingly (at 5 o'clock and 15 minutes p. m.) the House 

was in recess until to-morrow at 11.30 a.m. 

REPORTS OF COMMITTEES ON PUBLIC BILLS .AND 
RESOLUTIONS. 

Under clause 2 of Rule XIII, 
1\Ir. HULL of Iowa, from the Committee on Military Affairs, 

to which was referred the joint resolution of the Senate (S. R. 
9) authorizing the Secretary of War to furnish a condemned 
cannon to the board of regents of the Uni>ersity of South Da
kota, at Vermilion, S. Dak., to be placed on the campus of said 
institution, reported the same without amendment, accompanied 
by a report (No. 1300), which said resolution and report were 
referred to the Committee of the Whole House on the state of 
the Union. 

PUBLIC BILLS, RESOLUTIO:NS, Al~ MEMORIALS. 
Under clause 3 of Rule XXII, bills, resolutions, and memo

rials ·of the following titles were introduced and se>erally re
ferred as fono,ys: 

By 1\Ir. ENGLEBRI GHT: A bill (H. R. 20382) directing the 
Secretary of War to cause a surrey and examination to be made 
of the Sacramento RiYer from the mouth of Feather River to 
Red Bluff, with a \iew to the improvement of said ri\er for 
navigation-to the Committee on Ri>ers and Harbors. 

By 1\lr. CA.LE : A bill (H. R. 203 3) to authorize the Copper 
Ri\er Railway Company to construct two bridges acroEs the 
Copper River, in the Territory of Alaska-to the Committee on 
Interstate and Foreign Commerce. 

Also, a bill (H. R. 20384) to authorize the Copper Ri\er and 
Northwestern Railway Company to construct a bridge across 
Bering Lake, in the Territory of Alaska-to the Committee on 
Interstate and Foreign Commerce. 

By 1r. BOYD: .A bill (H. R . 20385) to enable the Omaha 
I ndians to protect from O\erflow their tribal and allotted Janus 
located within the boundaries of any drainage district in 
Nebraska-to the Committee on Indian Affairs. 

By 1\Ir. CHANEY: A bill (H. R . 20386) to establish a court 
of patent appeals-to the Committee on Patents. 

By 1\lr. PRAY: A bill (H. R. 203 7) appropriating money for 
the improYement of the Missouri River in the State of ~1on
tana-to the Committee on Rivers and Harbors. 

By 1\fr. CAMPBELL: A bill (H. R . 20388) suspending the 
patent and copyright laws of the United States when a patent 
or copyright on any article or product protected by a patent 
or copyright is owned, used, or leased by any trust or monopoly 
in violation of any law in restraint of trade-to the Committee 
on Patents. 

By l\Ir. HOBSON: A bill (H. R. 203Sf)) to equalize the rank, 
pay, and allowances of the bandmaster and sword master at 
the Naval Academy with corresponding positions at the Mili
tary Academy-to the Committee on Naval Affairs. 

By 1\Ir. SMITH of 1\Iichigan: A bill (H. R. 203!JO) to pro\ide 
for the removal of certain railroad sidings in the District of 
Columbia, and for other purposes-to the Committee on the 
District of Columbia. 

By l\fr. LINDBERGH: A bill (H. R. 20391) to amend the 
land laws of the United States so as to resenc the minerals 
to the States and Territories-to the Committee on the Public 
Lands. . 

By Mr. GREE1\"E: A bill (H. R. 20392) to goYern seag·oing 
barges-to the Committee on the Merchant 1\Iarine and Fish
eries. 

By :Mr. BRADLEY: A bill (H. ll. 20430) to authorize the 
Secretary of War to donate to the Vetern.Tl. Relief Guard of 
Newburg, N. Y., fifty obsolete Springfield rifles, with bayonets, 
bayonet scabbards, and ammunition belts for same--to the 
Committee on Military Affairs. 
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By lr. PRAY: A bill (H. R. 20431) for the purchase of a 
site for a Federal building for the United States post-office and 
land office at Miles City, l\Iont.-to the Committee on Public 
Buildings and Grounds. 

By l\lr. BEl\"'NET of New York: Resolution (H. Res. 327) 
reqne ting the President to transmit to the House certain in
formation relati>e to dining rooms in public buildings in Wash
ington-to the Committee on Public Buildings and Grounds. 

By l\fr. HITCHCOCK: Resolution (H. Res. 328) directing 
the Secretary of Commerce and Labor to transmit to the House 
certain information concerning li>e stock and meat products
to the Committee on Interstate and Foreign Commerce. 

PRIVATE BILLS AND RESOLUTIONS. 
Under clause 1 of Rule XXII, pri>ate bills and resolutions of 

the following titles were introduced and severally referred as. 
follows: 

By l\Ir. ALEXANDER of New York: A bill (H. R. 20393) 
granting an increase of pension to Ebenezer N. White--to the 
Committee on Invalid Pensions. 

By 1\Ir. ASHBROOK·: A bill (H. R. 20394) granting an in
crease of pension to Eldward P. L . Jones-to the Committee on 
Pensions. 

By l\lr. BRUNDIDGE: A bill (H. R. 20395) granting an in
crease of pension to Thomas B. Stallings-to the Committee 
on Invalid Pensions. 

By l\Ir. CHAl~EY: A bill (H. R. 20396) granting a pension 
to Benjamin 1\IcCleare--to the Committee on Invalid Pensions. 

Also, a bill (H. R. 20397) granting a pension to James R. 
Bennett-to the Committee on Invalid Pensions. 

By l\Ir. CHAPMAN: A bill (H. R. 2039 ) granting a pension 
to Elizabeth Kearney-to the Committee on Invalid Pensions. 

Also, a bill (H. R. 20399) granting an increase of pension to 
Samuel Burkett-to the Committee on In·mlid Pensions. 

By Mr. COOK of Pennsylvania: A bill (:H. R . 20400) for the 
removal of the charge of desertion from the record of Timothy 
A. Maher-to the Committee on Military Affairs. 

By l\lr. FLOYD: A bill (H. R. 20401) granting an increase 
of pension to James Burkett-to the Committee on Invalid Pen
sions. 

By l\lr. FORNES: A bill (H. R. 20402) granting a pension to 
Rienzi Le Valley-to the Committee on Invalid Pensions. 

By l\Ir. FOSTER of Illinois: A bill (H. R. 20403) granting 
an increase of pension to Charles l\1. Meeker-to the Committee 
on Invalid Pensions. 

Also, a bill (H. R. 20404) granting pensions to Ausby D. Mc
Coy, William V. l\IcCoy, Charles l\IcCoy, and l\Iartha B. McCoy
to the Committee on Invalid Pensions. 

By l\lr. FULLER: A bill (H. R. 20405) granting an increase 
of pension to Richard S. Hambridge--to the Committee on In
valid Pensions. 

By l\Ir. GORDON: A bill (H. R. 20406) for the relief of heirs 
of A. Worley Patterson, deceased-to the Committee on War 
Claims. 

By l\lr. HACKETT: A bill (H. R. 20407) for the relief of 
J. A. Denny-to the Committee on Claims. 

Also, a bill (H. R. 20408) granting an increase of pension to 
John Robinson-to the Committee on Invalid Pensions. 

.Also, a ·bill (H. R. 20409) granting u .pension to James W. 
Culler-to the Committee on Pensions. · 

By l\lr. JONES of Washington: A bill (H. R. 20410) granting 
an increase of pension to Phineas l\1. Hoisington-to the Com
mittee on Invalid Pensions. 

By Mr. KENNEDY of Iowa: A bill (H. R. 20411) granting 
an increase of pension to Silas R. Nugen, jr.-to the Committee 
on Im·alid Pensions. 

By l\Ir. LIVINGSTON: A bill (H. R. 20412) granting a pen
sion to Charles S. Kinman-to the Committee on Invalid Pen
sions. 

.Also, a bill (H. R. 20413) granting a pension to Andrew 
Dine--to the Committee on Invalid Pensions. 

Also, a bill (H. R. 20414) granting an increase of pension to 
Joseph Case--to the Committee on Invalid Pensions. 

By Ir. McGUIRE: A bill (II. R. 20415) for the refunding of 
certain moneys-to the Committee on Indian Affairs. 

By l\Ir. PARKER of New Jersey: · A bill (H. R. 20416) grant
ing a pension to Frances T. Gaddis-to the Committee on In
valid Pensions. 

By Mr. PRAY: A bill (H. R. 20417) for the relief of S. W. 
Langhorne and H . S. Howell-to the Committee on Claims. 

By l\lr. REID: A bill (H. R. 20418) granting a pension to 
Mrs. Henry G. Butts-to the Committee on Pensions. 

Also, a bill (H. R. 20419) granting a pension to Martha J. 
Brooks--to the Committee on Invalid Pension~ 

Also, a bill (H. n. 20420) granting a pension to Soloman 
George Bean-to the Committee on Im·alid Pensions. 

Also, a bill (H. R. 20421) granting a pension to John L. C. 
Adams-to the Committee on Pensions. 

Also, a bill (H. R. 20422) to remove the charge of desertion 
against L. B. Burcham-to the Committee on l\lilitary Affairs. 

By l\Ir. SLAYDEN: A bill (H. R. 20423) to confer juris
diction on the Court of Claims to hear and determine the 
claim of Luther Sargent, of Eagle Pass, Tex., ·for cattle taken 
by the Comanche Indians-to the Committee on Claims. 

By Mr. Sl\IITH of l\Iichiga.n: A bill (H. R. 20424) granting 
an increase of pension to C. H. Sedgwick-to the Committee 
on Invalid Pen ions. 

By l\Ir. THISTLEWOOD: A bill (H. R. 20425) granting an 
increase of pension to Oregon Boughner-to the Committee on 
Invalid Pensions. 

By Mr. WEEKS: A bill (ll. R. 2~G) for the relief-of C. W. 
Beals-to the Committee on War Claims. 

By l\lr. ANDREWS: A bill (H. R. 20427) to remove the 
charge of desertion from the military record of John D. Hop
per-to the Committee on Military Affairs. 

Also, a. bill (H. R. 2042 ) referring to the Court of Claims 
the claim of the heirs and leual representatives of John P. 
Maxwell and Hugh H. Maxwell, deceased-to the Committee 
on Claims. 

Also, a bill (H. R. 20420) to quiet title to certain lands in 
Dona Ana County, N. l\Iex.-to the Committee on Private 
Land Claims. 

PETITIONS, ETC. 
Under clause 1 of Rule XXII, the following petitions and 

papers were laid on the Clerk's desk and referred as follows: 
By Mr. ALEXANDER of New York: Petition of United 

Trades and Labor Council of Erie County, N. Y., favoring H. R . 
10556, for alleviating sufferings incident to accidents in coal 
mines (l\Icllenry bill)-to the Committee on Mines and Mining. 

By Mr . .ASHBROOK: Petition of Association for the Protec
tion of the Adirondacks, fa>oring H . R. 104G7, for forest reser
>ations in 'Vhite l\Iountains and Southern Appalachian Moun
tains-to the Committee on Agriculture. 

By Mr. BURLEIGH: Petition of citizens of Thorndike, l\le., 
favoring a national highways commission (H. R. 15837)-to the 
Committee on .Agriculture. 

By l\Ir. CALDER: · Petition of Treaty Stone Club, Clan-na
Gael, of Kings County, against the treaty of arbitration now 
being negotiated between the United States and Great Britain
to the Committee on Foreign Affairs. 

Also, petition of Rome Savings Bank, of Brooklyn, N. Y., 
against the Aldrich currency bill (S. 3023)-to the Committee 
on Banking and Currency. 

By l\Ir. CHAl~Y: Paper to accompany bill for relief of James 
R. Bennett-to the Committee on Invalid Pensions. 

By l\Ir. COCKS of New York: Petition of the South Side 
Civic League, fa>oring construction of battle ships in nary
yards-to the Committee on Na>al Affairs. 

By l\Ir. COOPER of Wisconsin: Petition of United Produce 
Growers and Shippers' Association of Southern Wisconsin, for 
enactment of a law to establish uniform legal weights per 
bushel of all farm commodities throughout the United States
to the Committee on Coinage, Weights, and Measures. 
~y l\Ir. DRISCOLL: Petition of South Onondaga Grange, of 

New York, in fa>or of H. R. 15837, for a national highways com
mission and appropriation givin"' Federal aid to construction 
and maintenance of public highways-to the Committee on 
Agricu I ture. 

By l\Ir. Dlli.\TWELL: Petition of Clearing House As ociation, 
for amendment to the Aldrich bill (S. 3023)-to the Committee 
on Banking and Currency. 

Also, petition of Brooklyn Federation of Labor, against any 
prohibition legislation-to the Committee on the Judiciary . 

Also, petition of editor of Daily Kuryer Polski, fa>oring the 
Bates resolution of sympathy for the Pru sian Poles-to the 
Committee on Foreign Affair . 

.Also, petition of C. A. Van Deusen Company, against the 
Aldrich currency bill ( S. 3023 )-to the Committee on Banking 
and Currency. 

Also, petition of Master Steam and Hot Water Fitters' Asso
ciation, against the Pearre anti-injunction bill-to the Commit
tee on the Judiciary. 

Also, petition of Home Savings Bank of Brooklyn, against 
Aldrich bill ( S. 3023) -to the Committee on Banking and Cur
rency . 

.A)so, petition of Home Savings Bank, favoring the Dalzell 
bill, making it a misdemeanor to circulate rumors, etc., a.ffecti-.ag 
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the solvency of banking institutions-to the Committee on 
Banking and Currency. 

AI. o, petition of Charles R. Schumer Company, against the 
Hepburn amendment to the Sherman antitrust act-to the Com
mittee on the Judiciary. 

Also, petition of Allied Boards of Trade, favoring the bill to 
widen \Vallabout channel, in the East River, New York-to the 
Committee on Ri>ers and Harbors. 

Also, petition of Emily A. Hutchins, for preserTation of the 
Calaveras big trees-to the Committee on Agriculture. 

AI o, petition of Chicago national banks, against the Aldrich 
currency bill ( S. 3023) -to the Committee on Banking and 
Currency. 

Also, petition of National Grange, for the creation of a 
national highways commission (H. R. 15837) and appropriation 
for Federal assistance in construction of public highways-to 
the Committee on Agriculture. 

Also, petition of Richard O'Brien, for the Lorimer bill (H. R. 
175), for relief of the telegraphers in the civil war-to the 
Committee on Invalid Pensions. 

Also, petition of National Association of Manufacturers, 
against Hepburn amendment to the Sherman antitrust act 
(H. R. 19745)-to the Committee on the Judiciary. 

Also, petition of Merchants' Association of New York, against 
passage of any bills limiting injunctions or restraining orders in 
labor disputes-to the Committee on the Judiciary. 

By Mr. ELLIS of Oregon: Petition of L. H. Peterson and 
17 others of Mist, Oreg., praying for the creation of a national 
highways commission (H. R. 15837)-to the Committee on 
Agriculture. 

Also, petition of Commercial Association of Western Oregon, 
·against the Aldrich currency bill (S. 3023)-to the Committee 
on Banking and Currency. 

By Mr. FLOYD: Paper to accompany bill for relief of James 
Perrin, jr.-to the Committee on Invalid Pensions. 

By Mr. FOSTER of Vermont: Petition of Newfane Grange, 
asking for support of the Hansbrough antipolygamy bill-to the 
Committee on the -.Judiciary. 

.Also, petition of E. II. Allen and others, of Fowler, Vt., favor
ing the Fowler Currency bill-to the Committee on Banking and 
Currency 

By Mr. FULLER: Petition of Union Furniture Company, of 
Rockford, Ill., against the Hepburn bill, amending Sherman 
.A.ct (H. R. 19745)-to the Committee on the Judiciary. 

Also, petition of Byron Hewitt, of Rockford, Ill., for the 
Fuller bill (H. R. 19250), to create a volunteer officers' retired 
list-to the Committee on 1\Illitary Affairs. 

By Mr. GARD:hTER of Massachusetts: Petition of Rowley 
Grange, No. 204, Patrons of Husbandry, of Rowley, Mass., for 
a national highways commission and making appropriation for 
construction and improvement of public highways-to the Com
mittee on Agriculture. 

Also, petition of Post No. 108, Grand Army of the Republic, of 
Georgetown, Mass., against abolition of the various pep.sion 
agencies-to the Committee on Appropriations. 

By Mr. GORDON: Paper to accompany bill for relief of es
tate of Worley Patterson, of Morgan County, Ala.-to the Com
mittee on War Claims. 

By Mr. HIGGINS: Petition of Canterbury Grange, of Can
terbury, Conn., for a national highways commission and for Fed
eral aid in road construction-to the Committee on Agriculture. 

ny Mr. HOWELL of New Jersey: Petition of Marl Ridge 
Grange, of New Egypt, N.J., for a national highways commission 
and Federal aid in road construction (H. R.15837)-to. the Com
mittee on Agriculture. 

Also, petition of Ancient Order of Hibernians, of Middlesex 
County, N. J., against the treaty of arbitration now being nego
tiated between the United States and Great Britain-to the Com
mittee on Foreign Affairs. 

Also, petition or memorial of Marl Ridge Grange, of New 
Egypt, N.J., for a parcels-post law (S. 5122)-to the Committee 
on the Post-Office and Post-Roads. 

By Mr. HUMPHREY of Washington: Petition of citizens of 
the State of Washington, protesting against passage of H. R. 
4920, against religious legislation in the District of Columbia
to the Committee on the District of Columbia. 

By Mr. FOSTER of Vermont: Petition of Newfane Grange, 
of Newfane, Vt., favoring the Liffiefield original-package bill 
(IL n. 4776)-to the Committee on the Judiciary. 

By l\Ir. K.ELIHER: Petition of executive council of. the 
Massachusetts State Board of Trade, favoring amendments to 
the Aldrich currency bill-to the Committee on Banking and 
Currency. 

By .Mr. KENNEDY of Iowa: Paper to accompany bill for re
lief of Silas R. Nugent-to the Committee on Invalid Pensions. 

By Mr. KNAPP: Petition of Lorraine (N.Y.) Grange, No.117, 
for the Burnham parcels-post bill (S. 5122)-to the Committee 
on the Post-Office and Post-Roads. 

Also, petition of Lorraine (N. Y.) Grange, No. 117, praying 
for legislation for the impro\ement of the public highways 
(H. R. 15837)-to the Committee on Agriculture. 

Also, paper to accompany bill for relief of John C. Sulli>an
to the Committee on Claims. 

By Mr. LAFEAN: Paper to accompany bill for relief of 
Joseph R. Scott-to the Committee on Military Affairs. 

By ~fr. LAW: Petition of board of directors of Merchants' 
Association of New York, ngainst enactment of bills relative to 
injunctions and restraining orders involving relations of em
ployer and employee-to the Committee on the Judiciary. 

By Mr. l\IcMILLAN: Petitions of Columbia County Pomona 
Grange and Edwin R. Johnson, for a national highways commis
sion and Federal aid in construction of public roads (H. R. 
15837)-to the Committee on Agriculture. 

By Mr. MALBY: Petitions of Chateaugay (N. Y.) Grange, 
No. OG4, and Nicholvi1'le Grange, No. 797, favoring a national 
highways commission and appropration for Federal aid in con
struction and improvement of highways-to the Committee on 
Agriculture. 

By Mr. NEEDHAM: Petitions of California Harbor, No. 15, 
American Association of Masters, Mates, and Pilots, and Marine 
Engineers' Beneficial Association, No. 35, of San Francisco, 
Cal., for H. R. 14041, amending section 4463 of Revised Statutes 
of the United States-to the Committee on the Merchant Marine 
and Fisheries. 

Also, petition of Soquel Grange, No. 349, of California, and 
E. J. Stacy and others, favoring H. R. 15837, for a national 
highways commission and appropriation for Federal aid in road 
building-to the Committee on Agriculture. 

By Mr. NORRIS : Petition of C. S. Mitchell and others, of 
Wilsonville, Nebr., favoring all prohibition bills that come be
fore Congress-to the Committee ·on Alcoholic Liquor Traffic. 

By l\Ir. OVERSTREET: Petition of H. W. Tutewilder, for 
a volunteer officers' retired list-to the Committee on Military 
Affairs . 

By l\fr. PRATT: Paper to accompany bill for relief of Samuel 
R. Dummer (H. R. 30370)-to the Committee on Pensions. 

By Mr. RYAN: Petition of Rochester Lodge, No. 90, Broth
erhood of Locomotive Firemen and Enginemen, favoring S. 
4260, known as the " Clapp free-pass amendment "-to the Com
mittee on Inte1·state and Foreign Commerce. 

Also, petition of United Trade and Labor Council of Buffalo, 
N. Y., favoring H. n. 10556, to alleviate suffering incident to ac
cidents in coal mines-to the Committee on Mines and Mining. 

Also, petition of Empire State Lodge, No. 39, Switchmen's 
Union of North America, favoring H. R. J3477, relati>e to the 
standardization of the automatic coupler-to the Committee 
on Interstate and Foreign Commerce. 

By Mr. SHERMAN: Petition of Warren (N. Y.) Grange 
No. 10, for S. 5122 (establishment of a rural parcels post)___: 
to the Committee on the Post-Office and Post-Roads. 

Also, petition of Warren (N. Y.) Grange, No. 810, for a na
tional highways commission and for Federal aid in construction 
of public highways (H. R. 15837) -to the Committee on Agri
culture. 

By Mr. SHERWOOD: Petition against H. R. 4897, for re
ligious legislation for the District of Columbia-to the Com
mittee on the District of Columbia. 

Also, petitions of George W. S. Dodge Post, of Nashua, Iowa, 
No. 132; Samuel Camran Post, No. 379, Department of New 
York, Grand Army of the Republic, and E. A. Packer and 
others, favoring the Sherwood pension bill (H. R. 7625)-to the 
Committee on Invalid Pensions. 

By Mr. SPERRY: Resolution of Housatonic Valley Pomona 
Grange, No. 10, Patrons of Husbandry, of Connecticut, favoring 
parcels post-to the Committee on the Post-Office and Post
Roads. 

Also, resolution of the Woman's Education:!.! Club of East 
Haddam, Conn., relatt-re to appointments in the Census Office 
(H. R. 7597), against clauses in bill against competitive exam
ination-to the Committee on the Census. 

By Mr. STEVENS of Minnesota: Petition of Irish Bene>olent 
Association of St. Paul, opposing treaty of arbitration with 
Great Britain-to the Committee on Foreign Affairs. 

Also, petition of Shippers' Association of St. Paul, 1\Iinn., in 
favor of bill of lading bill-to the Committee on Interstate and 
Foreign Commerce. 

Also, petition of Roadmakers' Association of Minnesota, in 
favor of good roads-to the Committee on Agriculture. 

Also, protest of P. N. Peterson & Co., against H. R. 15651., 
relative to eight-hour law-to the Committee on Interstate and 
Foreign Commerce. 
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Also, petition of Switchmen's Union of North America, in favor 
of H. n. 13477, relath·e to a standard coupler on railroads-to 
the Committee on Interstate and Foreign Commerce. 

Also, petition of citizens of Wabash, l\1inn., in opposition to 
H. n. 15G51, relative to the eight-hour law-to the Committee 
on Labor. 

Also, resolutions of city council of St. Paul, Minn., in favor 
of improving the l\Iissis ippi River--to the Committee on Rivers 
and Harbors. 

By l\1r. WOOD: Petition of Lawrenceville Grange, No. 170, 
Partons of Husbandry, for the creation of a national highways 
commission and for appropriation to give Federal aid to the 
States in highways construction (H. R. 15837)--to the Commit
tee on Agriculture. 

Also, petition of Mercer County Board, Ancient Order of Hi
bernians, of Trenton, N. J., against a treaty of arbitration with 
Great Britain-to the Committee on Foreign Affairs. 

SENATE. 
TuEsDAY, April 7, 1908. 

Prayer by the Chaplain, Rev. EDWARD E. HALE. 
The Secretary proceeded to read the Journal of yesterday's 

proceedings, when, on request of l\1r. KEAN, and by unanimous 
con~nt, the further reading was dispensed with. 

The VICE-PRESIDENT. The Journal stands approved. 
ELLEN L. FAUNCE V. UNITED STATES. 

The VICE-PRESIDENT laid before the Senate a communi
cation fi·om the assistant clerk of the Court of Claims, trans
mitting a certified copy of the reformed findings of fact filed 
by the court April 6, 1908, in the cause of Ellen I~. Faunce, 
widow of Peter Faunce, deceased, v . United States, which, with 
the accompanying paper, was referred to the Committee on 
Claims and ordered to be printed. 

MESSAGE FROM THE HOUSE. 

A mes age from the House of Representatives, by l\fr. W. J. 
BnowmNG, its chief clerk, annolmced that the House had pas ed 
a bill (H. R. 20308) to establish a naval station at Pearl Har
bor, Hawaii, in which it requested the concurrence of the 
Senate. 

ENROLLED BILLS SIGNED. 

The message also announced that the Speaker of the House 
had signed the following enrolled bills, and they were there
upon signed by the Vice-President : 

H. n. 4780. An act to authorize the Secretary of War to make 
certain disposition of obsolete Springfield rifles, caliber .45, 
bayonets and bnyonet scabbards for same; and 

H. H. 186 9. An act to authorize the Secretary of War to fur
nish i:'!vo condemned brass or bronze cannon and cannon balls 
to the city of Winchester, Va. 

ENL.\.RGEMENT OF HOMESTEADS. 

Mr. HEYBURN. I desire to call attention to the Cah~ndar. 
In the General Orders, under Rule VIII, I find Order of Business 
471, the bill (S. 6155) to provide for an enlarged homestead. 
I objected to the further consideration of the bill yesterday and 
aske<l that it should go under Rule IX. I think that was suffi
cient to send it under Rule IX. 

'.£he VICE-PUESIDR.'[T. The Calendar will be corrected. 
PETITIONS AND MEMORIALS. 

The VICE-PRESIDENT presented a memorial of the Robert 
Emmet Club, of Chicago, Ill., remonstrating against the ratifi
cation of the pendlng treaty of arbitration between the United 
States and Great Britain, which was referred to the Committee 
on Foreign Relations. 

He also presented a petition of the New Jersey State Federa
tion of \\omens Clubs, of Newark, N. J., praying for the en
actment of legislation providing for an investigation and the de
velopment of the methods of the h·eatment of tuberculosis, 
which was referred to the Committee on Public Health and 
National Quarantine. 

He also pre ented the petition of Theodore G. Nelson, R. R. 
Beall, C. G . .1\Iis erole, and J. A. McCreery, representing 200 
grain growers and grain shippers of the United States, praying 
for the enactment of legislation providing for the inspection and 
grading of grain under Federal conh·ol, which was referred to 
the Committee on Agriculture and Forestry. 

He also pre ented the memorial of E. A. Riley, of Seattle, 
1Wash., remonstrating against the adoption of an amendment to 
the Constitution to extend the right of naturalization, which 
was referred to the Committee on Immigration. 

1\Ir. PLATT presented a. petition of the Chamber of Com
merce of Rochester, N. Y., and a petition of Local Branch No. 

22, United National Association of Post-Office Clerks, of Roch
ester, N. Y., praying for the enactment of legislation to pro
mote postal clerks from the fifth to the sixth grade, which were 
referred to the Committee on Post-Offices and Post-Roads. 

He also presented the petition of E. A. Riley, of Seattle, 
Wash., and the petition of G. W. Griesmeyer, of Brooklyn, 
N. Y., praying for the enactment of legislation to restrict the 
immigration of Asiatics into the United States, which were re
ferred to the Committee on Immigration. 

He also presented petitions of Oalka Falls Grange, No. 394, 
Patrons of Husbandry, of Le Roy; Gansevoort Grange, No. 832, 
Pah·ons of Husbandry, of Saratoga Springs; Tyrone Grange, 
No. 1007, Patrons of Husbandry, of Tyrone; Adams Center 
Grange, No. 590, Patrons of Husbandry, of Adams Center; 
Argyle Grange, No. 10 1, Patrons of Husbandry, of Argyle; 
Macedon Grange, No. 326, Patrons of Husbandry, of l\Iacedon, 
and of the Commercial Association of Glens Falls, all in the 
State of New York, praying for the passage of the so-called 
"rural parcels-post bill," which were referred to the Commit
tee on Post-Offices and Post-Roads. 

He also presented a petition of the Chamber of Commerce of 
Rochester, N. Y., praying for the adoption of an amendment to 
the present intersi.o<tte-commerce law providing for a uniform 
bill of Jading, which was referred to the Committee on Inter
stu te Commerce. 

He aiso presented a petition of Rochester Lodge, No. 99, 
Brotherhood of Locomotive Firemen and Engineer , of Roches
ter, N. Y., praying for the passage of the so-called "La Fol
lette-Sterling employers' liability bill," and also for the 
so-called "ltodenberg anti-injunction bill," which was referred 
to the Committee on the Judiciary. 

He also presented a petition of the Association for the Pro
tection of the Adirondacks, of New York City, N. Y., praying 
for the enactment of legislation to establish a national forest 
reser\e in the Southern Appalachian and White l\Io\mtains, 
which was ordered to lie on the table. 

Mr. PERKINS presented petitions of sundry citizens of 
Bloomfield, Petaluma, and Fallon, and of the Chamber of Com
merce of Santa Barbara, all in the State of-California, praying 
for the passage of the so-called "rural parcels-post bil1," which 
were referred to the Committee on Post-Offices and Post-Roads. 

He also presented a petition of sundry post-office cle:z-ks of 
Pasadena, Cal., praying for the enactment of legislation to 
equalize the pay of clerks and carriers in the postal sen·ice, 
which was referred to the Committee on Post-Offices and Post
Roads. 

He also presented a petition of the Chamber of Commerce of 
Santa Barbara, Cal., praying for the enactment of legisla·'"ion to 
establish postal savings banks, which was referred to the Com
mittee on Po t-Offices and Post-Roads. 

1\Ir. WETMORE presented petitions of the Woman's Chris
tian Temperance Unions of Apponaug, Woodville, Cumberland, 
and Providence, and of the congregation of the People's Free 
Baptist Church, of Auburn, all in the State of Rhode Island, 
praying for the enactment of legislation to prohibit the manu
facture and sale of intoxicating liquors in the District of Co
lumbia, which were referred to the Committee on the District 
of Columbia. 

l\fr. GALLINGER presented a petition of sundry citizens of 
Concord, N. H., and a petition of the Twenty-third Interna
tional Christian Endeavor Convention, of Seattle, Wash., pray
ing for the enactment of legislation to prohibit the manufacture 
and sale of intoxicating liquors in the District of Columbia, 
which were referred to the Committee on the District of Co
lumbia . . 

Tie also presented a petition of the congregation of the Cal
vary Methodist Episcopal Church, of Washinoton, D. C., praying 
for the enactment of legislation to protect the first day of the 
week as a day of rest in the Dish·ict of Columbia, which was 
referred to the Committee on the Dish·ict of Columbia. 

He also presented a petition of the East Washington Citi
zens' Association, of the District of Columbia, praying for the 
enactment of legislation providin(J' for a reduction in the price 
of gas in the District of Columbia, which was referred to the 
Committee on the District of Columbia. 

He also presented memorials of sundry citizens of Oregon, 
South Dakota, California, Texas, and Washington, D. 0., re
monstrating against the enactment of legislation to protect the 
first day of the week as a day of rest in the Dish·ict of Colum
bia, which were referred to the Committee on the District of 
Columbia. 

He also presented n petition of the East Washington 0iti
zens' Association, of the District of Columbia, praying that an 
appropriation be made placing all the hool buildings in the 
District of Columbia in a safe condition, and also requiring 
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