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SPECIAL ORDERS GRANTED

By unanimous consent, permission to
address the House, following the legis-
lative program and any special orders
heretofore entered, was granted to the
following Members (at the request of
Mr. MarTiN of Nebraska) :

Mr. Linpsay, for 30 minutes, June 10,
1964, to revise and extend his remarks
and include extraneous matter.

Mr. BRoMwELL, for 15 minutes, June
11, 1964, to revise and extend his remarks
and include extraneous matter.

Mr. McDowEeLL (at the request of Mr.
MaTtsunaca), for 30 minutes, today; to
revise and extend his remarks and to
include extraneous matter,

EXTENSION OF REMARKS

By unanimous consent, permission to
extend remarks in the CONGRESSIONAL
REcoRrD, or to revise and extend remarks,
was granted to:

Mr, WirLniams and to include a speech.

Mr. Rocers of Florida in his remarks
during the Committee of the Whole on
H.R. 11380 and to include a letter from
the Agency for International Develop-
ment.

Mr. Ryan of New York and to include
certain extraneous material in his re-
marks during general debate on H.R.
11380.

(The following Members (at the re-
quest of Mr. MarTIN of Nebraska) and to
include extraneous matter:)

Mr. BEERMANN.

Mr, Furton of Pennsylvania.

Mr. WYMAN

(The following Members (at the re-
quest of Mr. MaTsuwaca) and to include
extraneous matter:)

Mr. CELLER.

Mr. MurprY of Illinois.

Mr. EDWARDS.

Mr., PUCINSKI.

ADJOURNMENT

Mr. MATSUNAGA. Mr. Speaker, I
move that the House do now adjourn.

The motion was agreed to; accordingly
(at T o’'clock and 5 minutes p.m.), under
its previous order, the House adjourned
until tomorrow, Thursday, June 11, 1964,
at 11 o'clock a.m.

EXECUTIVE COMMUNICATIONS, ETC.

Under clause 2 of rule XXIV, executive
communications were taken from the
Speaker's table and referred as follows:

2156. A letter from the Comptroller Gen-
eral of the United States, transmitting a
report on the review of the contract target
price negotiated in September 1960 for De-
partment of the Air Force fixed-price incen-
tive contract AF-04(647)-684 with American
Bosch Arma Corp., Arma Division, Garden
City, N.Y., disclosed that the negotiated
target cost was overstated by $216,153. Un-
less adjusted, this overstatement will re-
sult in increased costs to the Government in
the form of unwarranted profits to the con-
tractor of $52,958; to the Committee on Gov-
ernment Operations.

2157. A letter from the Comptroller Gen-
eral of the United States, transmitting a re-
port relating to the audit of the U.S. Study
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Commission, Southeast River Basins, for the
period August 28, 1958, and was terminated
December 23, 1963; to the Committee on Gov-
ernment Operations.

2158, A letter from the Administrator, Na-
tional Aeronautics and Space Administra-
tion, transmitting a report to the Committee
on Sclence and Astronautics of the House
of Representatives on the use of $1,350,000
of funds of the National Aeronautics and
Space Administration for the construction
of research facilities at Cornell University,
Ithaca, N.Y., pursuant to 77 Stat. 141, 143
and 77 Stat. 425, 439; to the Committee on
Science and Astronautics.

REPORTS OF COMMITTEES ON PUB-
LIC BILLS AND RESOLUTIONS

Under clause 2 of rule XIII, reports of
committees were delivered to the Clerk
for printing and reference to the proper
calendar, as follows:

Mr. DELANEY: Committee on Rules.
House Resolution 747. A resolution provid-
ing for the consideration of H.R. 1835. A
bill to amend section 2254 of title 28 of the
United States Code in reference to applica-
tions for writs of habeas corpus by persons
in custody pursuant to the judgment of a
State court; without amendment (Rept. No.
171). Referred to the House Calendar,

PUBLIC BILLS AND RESOLUTIONS

Under clause 4 of rule XXII, public bills
and resolutions were introduced and sev-
erally referred as follows:

By Mr. ASHMORE:

H.R. 11546. A bill to validate certaln pay-
ments made to employees of the Forest
Service, U.S. Department of Agriculture; to
the Committee on the Judiciary.

By Mr. LIPSCOMB:

H.R. 11547. A bill to amend title IT of the
Social Security Act to increase the amount
of outside earnings permitted each year with-
out any deductions from benefits there-
under; to the Committee on Ways and Means.

By Mr. NELSEN:

H.R. 11548. A bill to amend section 7701
of the Internal Revenue Code of 1954 to
clarify the tax status of certain professional
assoclations and corporations formed under
State law; to the Committee on Ways and
Means.

By Mr. PUCINSEI:

HR. 11549. A bill to amend chapter 57 of
title 39, United States Code, so as to au-
thorize the free use of the malls in making
reports required by law of certain payments
to others; to the Committee on Post Office
and Civil Service.

By Mr. QUIE:

H.R. 11550. A bill to amend title IT of the
Social Security Act to Increase all survivors’
benefits, to permit the payment of child’s
insurance benefits beyond age 18 for children
attending school, and to increase the amount
of outside earnings permitted without deduc=~
tions from benefits; to the Committee on
Ways and Means.

By Mr. RIEHLMAN:

H.R. 11551. A bill to authorize the sale of
certain coins at their numismatic value, and
for other purposes; to the Committee on
Banking and Currency.

By Mr. SNYDER (by request):

HR. 11552. A bill to amend the Federal
Aviation Act of 1958 to require the Civil
Aeronautics Board to enforce the duty im-
posed on each carrier to provide adequate
service in connectlon with the transporta-
tion authorized by its certificate of public
convenience and necessity; to the Commit-
tee on Interstate and Forelgn Commerce.
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By Mr. TALCOTT:

HR. 115563, A bill to amend the Internal
Revenue Code of 1954 to allow a taxpayer an
additional income tax exemption for a de-
pendent who has attained age 65 or is blind;
to the Committee on Ways and Means,

By Mr. LIBONATI:

HR. 11554. A bill to establish the “I Will"”
National Monument Commission, and for
other purposes; to the Committee on In-
terior and Insular Affairs,

By Mr, MORSE:

H.R. 1156565. A bill to amend title II of
the Social Security Act to provide a 10-per-
cent across-the-board increase in benefits
thereunder, and for other purposes; to the
Committee on Ways and Means.

By Mr. ROYBAL:

HR. 11556. A bill to authorize the co-
ordinated development of the water re-
sources of the Pacific Southwest, and for
other purposes; to the Committee on In-
terior and Insular Affairs.

PRIVATE BILLS AND RESOLUTIONS

Under clause 1 of rule XXII, private
bills and resolutions were introduced and
severally referred as follows:

By Mr. BARRY:

HR.115567. A bill for the rellef of Jan
Onnik Bahadir; to the Committee on the
Judiciary.

By Mr. BOLAND:

H.R.11558. A bill for the rellef of Louls

Discenza; to the Committee on the Judiciary.
By Mr. DOWNING:

H.R.1156569. A bill to incorporate the Hol-
land Soclety of America; to the Committee
on the District of Columbia.

By Mr. GUBSER:

H.R.11560. A bill for the rellef of Mrs,
Antonia Farina Avenger; to the Committee
on the Judiciary.

By Mr. GURNEY:

H.R.11561. A bill for the relief of Mrs.
Maria Mercedes Porter; to the Committee on
the Judiciary,

By Mr. JOHNSON of California:

HR.11562. A bill to authorize the Secre-
tary of the Interior to sell Enterprise Ranch-
eria No. 2 to the State of California, and to
distribute the proceeds of the sale to Henry
B. Martin, Stanley Martin, Ralph G. Martin,
and Vera Martin Kiras; to the Committee on
Interior and Insular Affairs,

By Mrs. EELLY:

HR.11563. A bill for the rellef of Dan and

Sarah Gwily; to the Committee on the Judi-

By Mr. KILBURN:

H.R.11564. A bill for the relief of Charles
and Claude Pomerat and children, Jean
Marie and Silvain Mirsamadzadeh, and
Charles Hadrlen Pomerat; to the Committee
on the Judiciary.

By Mr. LESINSKI:

H.R. 11565. A bill for the relief of Weronika
Plawecki; to the Committee on the Judiciary.
By Mr. MURPHY of New York:

H.R.11566. A bill for the relief of Anas-
taslos Alexander Hoidas; to the Committee
on the Judiciary.

By Mr, SENNER:

H.R.11567. A bill for the rellef of Fay Lun

Mar; to the Committee on the Judiciary.

PETITIONS, ETC.

Under clause 1 of rule XXIT, petitions
and papers were laid on the Clerk’s desk
and referred as follows:

922. The SPEAKER presented a petition
of Henry Stoner, Avon Park, Fla., relative
to requiring the Committee on the Judiciary
to put some serious thought to the getting of
writs of habeas corpus by epileptics after
said eplleptics have “come to”; to the Com-
mittee on the Judiclary.
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SENATE

WEDNESDAY, JUNE 10, 1964

(Legislative day of Monday, March 30,
1964)

The Senate met at 10 o’clock a.m., on
the expiration of the recess, and was
called to order by the Acting President
pro tempore (Mr. METCALF).

The Chaplain, Rev. Frederick Brown
Harris, D.D. offered the following
prayer:

Our Father, God, once again by Thy
mercy at the day’s beginning, as we toil
in the valley of decisions, we would lift
our gaze from the tyranny of drab de-
tails to the beckoning splendor and the
heavenly vision, to which we dare not be
disobedient. Grant us this day to live
on the altitudes of our highest aspira-
tions. Give to us such a revealing sense
of the aching need of our distraught
world as will make us glad and eager
sharers with Thee in its redemption from
all that brings havoc and horror on the
earth which could be so fair.

As servants of Thine, and of the peo-
ples of this divided earth—stricken,
groping, starving, and reaching out for
more abundant life, save us from false
choices, and guide our hands and minds
to heal and feed and build and bless.

We ask it in the dear Redeemer’s
name, Amen.

CIVIL RIGHTS ACT OF 1963

The Senate resumed the consideration
of the bill (H.R. 7152) to enforce the
constitutional right to vote, to confer
jurisdiction upon the district courts of
the United States to provide injunctive
relief against discrimination in public
accommodations, to authorize the At-
torney General to institute suits to pro-
tect constitutional rights in public fa-
cilities and public education, to extend
the Commission on Civil Rights, to pre-
vent discrimination in federally assisted
programs, to establish a Commission on
Equal Employment Opportunity, and for
other purposes.

The ACTING PRESIDENT pro tem-
pore. Under the unanimous-consent
agreement, the time between 10 and 11
o'clock today will be equally divided, and
controlled by the majority leader [Mr.
MansrFIeLp] and the Senator from Geor-
gia [Mr. RUSSELL].

AMENDMENTS NOS. 1047 AND 1048

Mr. ERVIN. Mr. President, I send
forward two amendments which are
nothing in the world but changes and
a modification of an existing amend-
ment; and I ask unanimous consent that
I be permitted to submit them at this
time, that they be considered as read
for all purposes under the rule, and that
they may lie on the desk, to be called up.

The ACTING PRESIDENT pro tem-
pore. Is there objection to the request
of the Senator from North Carolina?
The Chair hears none, and it is so
ordered.
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The amendments are as follows:
AMENDMENT No. 1047

On page T4, between lines 2 and 8, add a
new section reading as follows:

“Sec. 1102. No person should be put twice
in jeopardy for the same act or omission.
For this reason, an acquittal or conviction
in a prosecution for a specific crime shall bar
a proceeding for criminal contempt, which
is based upon the same act or omission and
which arises under the provisions of this
Act; and an acquital or conviction in a pro-
ceeding for criminal contempt, which arises
under the provisions of this Act, shall bar
a prosecution for a specific crime based upon
the same act or omission.”

Renumber sections 1102, 1103, 1104, and
1105, respectively, as sections 1103, 1104, 1105,
and 1106.

AMENDMENT No. 1048

On page 54, between lines 7 and 8, add a
new section reading as follows:

“Sec. 1004. No person should be put twice
in jeopardy for the same act or omission.
For this reason, an acguittal or conviction in
a prosecution for a specific crime shall bar
a proceeding for criminal contempt, which
is based upon the same act or omission and
which arises under the provisions of this
Act; and an acquittal or conviction in a pro-
ceeding for criminal contempt, which arises
under the provisions of this Act, shall bar
a prosecution for a specific crime based upon
the same act or omission.”

Mr, MANSFIELD. Mr. President, I
yield myself 10 minutes.

The ACTING PRESIDENT pro tem-
pore. The Senator from Montana is rec-
ognized for 10 minutes.

Mr. MANSFIELD. Mr. President, the
calendar of business reads “Legislative
day, Monday, March 30, 1964,” If my
mathematics are correct, that means
that the last legislative day the Senate
has had was 71 days ago. If my memory
is correct, we are now in our third month
and first legislative day of debate, in one
form or another, of House bill 7152.

The Senate now stands at the cross-
roads of history, and the time for deci-
sion is at hand. I should like, if I may,
to read to the Senate a letter:

DEAR SENATOR MANSFIELD: I am a lifelong
resident of Montana, I am 29 years old, and
the mother of four children. I am white.
In general, I have considered myself a good
citizen of my country, I have voted in every
election since my 21st year, I have tried to
learn the issues and policies of each candi-
date, of each party, and I voted to the best
of my personal judgment. I have formed
opinion on various matters, and adopted
ideas on specific policies. But through it
all, I realize I have been a listener, a re-
ceilver, an appreciator, a bystander. A by-
stander can remain an innocent bystander
up to a point, after which he must take part.

How can we, as responsible Americans,
continue talking, arguing, bickering over
civil rights as though the privileges, respon-
sibilities, and birthrights of a great percent-
age of our people were favors or rewards to
be handed out by a benevolent few?

I am white. By a simple accident of birth,
I was allowed to grow up believing in the
laws of God and our country. As a child, I
learned to recite the Preamble to the Consti-
tution, I learned the Bill of Rights, and
memorized the Lincoln Gettysburg Address.
I accepted these things as truth. I grew up
with the right to feel that I, as an individ-
ual, was as good as anyone else, that I had
the opportunity to climb as high as my abil-
ity, my intelligence, and my ambition would
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take me. While I did not learn to consider
myself as a superior being, I could look
upon myself with a lack of inferlority. I did
not learn to regard my color with a great
sense of pride, but never with guilt or
shame.

I was concelved by a pair of good, respect~
able, hard-working white parents. I was
allowed to grow and mature, to have faith
in myself and my future, and when I mar-
ried and gave birth to my lovely children, to
have faith in them and their future.

I know that my children may go to the
school nearest our home. I know that when
I give my children a coin to buy an ice cream
cone, that coin is good in any store in town.
When we are traveling, we can stop at any
hotel or motel of our choice. When we go
out to eat, we may do so in any cafe or club
we wish and can afford. I can sit in any
vacant seat in a bus, I can use a public rest-
room, and if I am thirsty, I may quench my
thirst at any public drinking fountain.
These things I consider my rights. I take
them for granted and know that no one
may deny me these rights.

This morning, the thought occurred to
me, that by that same accident of birth, I
could have been conceived by a pair of
equally good respectable hard-working Ne-
gro parents. The process is the same, but
what immense differences there would have
been in my life and upbringing.

How heartbreaking it must be for a child
to have to learn that his future is sharply
limited even if his intelligence and his ability
is not. How confusing it must be for a child
to learn that he may not buy an ice cream
cone or a coke in the same shop as a lighter
skinned child, even though his dime has the
same value as the other. How could my
parents have logically explained to me that a
dime from a white hand is worth 10 cents,
but that same coin in a brown or black hand
is "“unacceptable”?

Civil rights, Negro rights, is an inflamma-
tory issue everywhere, I hear hate and
prejudice and ignorance spouted off in any
gathering of people. Everyone has a differ-
ent reason for feeling that liberties should
be denied to colored people. I have heard
many, most of them are personal, involving
a single bad experience he or she or one of his
or her friends or acquaintances once had.

When a person refuses a hamburger on a
Friday evening with the statement “I am a
Catholic,” I accept it. This is a religious be-
lief, and after all, who is harmed by the re-
fusal of a hamburger. When a drink or a
dessert 1s refused with the statement “I am
on a diet,” I accept that, It is a personal
problem, a self-improvement problem. But
I cannot accept it when someone refuses to
recognize the rights for dignity, pride, edu-
cation, and decent living to millions of our
American people. This is not a religious
belief, I don’t believe God favors a man's
soul simply because of the color of the body
it was temporarily housed in. Is it then a
matter of self-improvement? Are we white
people so insecure and deficlent of self-
respect that we must hold firm to the in-
feriority of others go that we may continue
to enjoy our superiority?

My opinions were recently brushed aside by
an acquaintance when he gently reminded
me that I do not know Negro people and so
have no personal knowledge of the problem.
He was right. I can count the number of
Negro people I have known on the fingers of
both hands. But does that remove me from
this problem?

I did not know a single one of the millions
of Jews enslaved and murdered by the Nazis
during World War II, but I have the right to
deplore and renounce those atrocities. I did
not know personally any of the hundreds of
men killed during the Japanese attack on
Pearl Harbor, but I was entitled to feel the
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anger and shock of the attack. I had no
friends or relatives living in Alaska during
the recent disastrous earthquake, but I could
have sympathy and a desire to help the
stricken people.

I did not personally know President Een-
nedy, but I experienced a genuine grief and
a deep personal sense of loss when he was
killed. I have met none of the American
astronauts, but I found myself brushing away
tears of pride and relief when each of them
returned safely to earth. So, while it is true
that I know little of Negro people, almost
nothing of living among them, I cannot be-
lleve that I or anyone must remain immune
and removed from the clvil rights struggle.

We, as white Americans, may certainly
point with pride to our soclety which pro-
duces such personalities as Roosevelt, Eisen-
hower, MacArthur, Kennedy, Johnson,
Henry Ford, Helen Hayes, Jacqueline Ken-
nedy, the Barrymores, Bing Crosby, Will
Rogers, Mark Twain, Ernest Hemingway,
Babe Ruth, Mickey Mantle and on and on
down an endless list of contributors to our
country, our arts, our dignity, our basic cul-
ture. But this list of fine Americans would
not be complete without including George
Washington Carver, Dr. Ralph Bunche,
Jesse Owens, Jackie Robinson, Frank Yerby,
Bill Robinson, Willie Mays, Nat “Eing" Cole,
Louls Armstrong, Sidney Poitier, Marian
Anderson, Harry Belafonte.

I am proud of all these people, I am proud
to share a heritage with them. I am proud
of being an American.

But at night, when I kiss my children
good night, I offer a small prayer of thanks
to God for making them so perfect, so
healthy, so lovely, and I find myself tempted
to thank Him for letting them be born white.
Then I am not so proud, neither of myself
nor of our society which forces such a
temptation upon us.

And that is why I don’t feel that this is
a southern problem, it 1s a northern problem,
a western problem, an eastern problem. It is
an American problem, for all Americans. It
is my problem.

I am only one person, one woman. I wish
there was something I could do in this issue.
I want to help. The only way I know how
to start is to educate my children that justice
and freedom and ambiltion are not merely
privileges, but their birthrights. I must try
to impress upon them that these rights must
be given, not held tightly unto themselves,
for what cannot be given, we do not really
have for ourselves.

These are the thoughts of but one of your
citizens. I realize that no earth-shaking
changes will develop from having written this
letter, but it is a beginning. If more can be
done by people like me, please tell me what
I can do. Thank you for your time,

Sincerely yours,

The ACTING PRESIDENT pro tem-
pore. The Senator from Montana has
consumed 1215 minutes.

Mr. RUSSELL. Mr. President——

The ACTING PRESIDENT pro tem-
pore. The Chair recognizes the Senator
from Georgia.

FORUM OF FREE DEBATE

Mr. RUSSELL. Mr. President, within
the hour, the Senate will decide whether
it will abandon its proud position as a
forum of free debate by imposing cloture
or gag rule upon its Members.

I know the debate has been long and
extremely tedious for some Senators.
The historic significance of the debate
lies, not in the length of time the issue
has been before the Senate, not in the
number of words spoken on the floor of
the Senate, but in the results. His-
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torians will forget the number of hours
the Senate has spent in debating the bill.
Instead, their concern will be with mak-
ing their evaluation of the results.

For the true significance of the de-
bate, we must look to the fundamental
issues raised by the bill. We must weigh
the magnitude of its impact upon our
system of government.

Mr. President, at this hour we must
decide whether we will proceed, in sum-
mary fashion, to gag the Senafe; or
whether we will proceed, in orderly
fashion, to debate comprehensive
amendments and to vote upon them, in
8 conscientious, studied effort to enable
the Senate to develop a definitive meas-
ure which will not be an unbridled grant
of power to appointive officers of the
Government.

There is little doubt that the questions
involved go to the very heart of our con-
stitutional system. There can be little
doubt that if gag rule is imposed and if
the bill in its present form is enacted,
without giving proper deliberation to
amendments, not only will there be a
most harmful impact upon our social
order, as was stated by the minority
leader [Mr. DirkseN] in the early days
of the debate, but—in addition—the ef-
fect upon our economic system and upon
what we are proud to call the American
way of life will be both far reaching and
devastating.

The hours have been long; the discus-
sion has totaled many words. But there
are many words in the bill, and many of
them are not clear in their meaning, their
application, and their significance. The
scope of the bill is as wide as our system
of government. Within the past few
days, the President of the United States
stated that this is the most far-reaching,
comprehensive bill on this subject ever to
be considered by Congress.

Mr. President, a mere totaling of the
number of days, the number of hours,
the number of speeches, or the number
of amendments that may be pending at
the desk may seem important today; but
they will be completely lost from sight
when those who write the history of this
period consider and evaluate the impact
of the bill upon our governmental sys-
tem and our economic order.

AMERICAN SYSTEM FINEST

Ours is not a perfect system; the Amer-
ican system of law and order and econ-
omy has many defects. But, Mr. Pres-
ident, with all its errors and all its weak-
nesses, it is the finest system yet devised
by man. Ithas brought more of the good
things of life, more happiness, and a
greater degree of freedom to more people
than have ever before been enjoyed by
any other people, under any other gov-
ernmental system. The American sys-
tem gives opportunity to those to whom
the Senator from Montana referred in
such touching terms. The fact that
he could call the roll of a long list of
Negro citizens who have achieved prom-
inence in so many fields is, of itself, proof
that there is no insuperable barrier to
those who happen to be members of the
Negro race. He referred to religion; but
the very fact that the Members of the
Senate include Jews, Protestants, Cath-
olics, and Mormons is further proof that
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our system of government offers un-
precedented opportunities to all our peo-
ple; for if they have the will to achieve,
they have the opportunity to do so.

The fact that two Members of the Sen-
ate are women, the fact that some of the
Members of the House of Representatives
are Negroes, and the fact that other Ne-
groes hold high positions in the executive
branch of the Government of the United
States offers additional clear proof that
the American system of government has
not failed, but—instead—has extended
unparalleled opportunities to all who are
willing to strive ceaselessly to make use
of them.

O Mr. President, the argument the
Senator from Montana made for this
bill could also be made for a piece of
legislation that would take away from
those who have, and give to those who
have not.

He spoke of the heartbreak a poor
child might experience because he could
not go to a certain place. But in this
country there are thousands of poor chil-
dren, of every race, who cannot go to
every place to which they may desire
to go; and there are poor children who
may look on in anguish when they see
other children of their own age riding
in limousines or other fine cars, whereas
the parents of those poor children can-
not afford to own such automobiles, or
perhaps cannot afford to own automo-
biles of any sort.

AN EMOTIONAL APPEAL

Mr. President, the argument the Sen-
ator from Montana made in behalf of
this bill has emotional appeal—but no
more emotional appeal than that which
could be made for a purely socialistic or
communistic system that would divide
and distribute among all our people every
bit of the property and wealth of the
people of these United States.

So, Mr. President, it is evident that
the new system that some propose as a
remedy, the new laws that some urge
upon us, would only pull down those of
our people who have been able to climb
and to advance—both those who are
white and those who are black, both
those who are Protestants, those who are
Catholics, and those who are Jews. We
cannot help any group in our country
by taking away or impinging upon the
constitutional rights of all; we would only
arrive at the lowest common denomi-
nator for all our people.

Mr. President, what does equality
mean?

It does not mean that a child can
stand on the street corner and cry for
a car in which he sees another child of
his own age riding. That is not equality.
Equality does not mean that one person
shall be admitted to a club merely be-
cause he desires to be, and because to be
refused admission would cause him em-
barrassment or anguish. Our system
never contemplated any such “equality”
as that. If it had, we would not have
achieved our present greatness; instead,
we would be wandering in the chaos,
the poverty, and the distress that ac-
company tyrannical government, wheth-
er it be Fascist or whether it be Com-
munist.
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No, Mr, President, equal rights in this
land of ours means that each citizen
has an equal opportunity to acquire
property through honest means, that
once that property has been acquired
he has a right to exercise dominion over
it. Under our system, many Negroes
have accumulated great amounts of
property; and the names recounted by
the Senator from Montana could have
included those of many Negroes of great
wealth and who are worth millions of
dollars.

There are Negroes in this country who
preside over banks with tens of millions
of dollars of deposits, who operate insur-
ance companies that have assets run-
ning into hundreds of millions of dol-
lars, and who occupy high position in
every avenue of life in this land. This,
I think, is truly remarkable when we
consider that the people this bill is de-
signed to aid are only 100 years removed
from slavery, and that most of them,
until the last few years, lived in the
poorest section of the country—an area
that little more than 25 years ago was
described by a President of the United
States as the Nation’s economic problem
No. 1, where both whites and blacks were
denied opportunities.

Mr. President, the fact that so many
Negroes have achieved eminence, and
even preeminence, in our society, in our
educational, in medical, in cultural, and
in literary lines, demonstrates that true
equality is the equality to own and con-
trol property honestly gained.

UNDERMINING THE FOUNDATION

But we are nibbling away at that
cornerstone of our whole system. There
will never be a time, Mr. President, when
every person in this country will own
and control exactly the same amount of
property. Should there be such a time
it will mean that we are a dead land.
It will mean that we have fallen from the
eminence that we now enjoy into the
very pits of perdition and despair. It
will mean that we have destroyed that
which the Founding Fathers gave us.
It would mean that we have had no ap-
preciation whatever for our heritage,
which means the equal right to own and
exercise dominion over property. It is
not equality to pass laws that give any
group, whoever they may be, the right
to violate the property rights of another
that are guaranteed by the Constitution.

Life, liberty, and property—in that
order—are spelled out in the Constitu-
tion of the United States as our great-
est civil rights. I care not how much
politics may be involved, and it matters
not how great may be the emotional ap-
peal. We cannot strike down one of
those rights without gnawing into the
very vitals of constitutional government
in this land.

Mr. President, of course this bill would
strike down and destroy many rights and
powers which, since the foundation of
our Government, have properly belonged
to the several States. The bill would in-
crease the power of the great national
bureaucracy, and thereby would take
from our people essential rights.

We often hear the argument that
much existing Federal legislation is of a
beneficial nature, and that therefore ad-
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ditional Federal laws to provide other
programs that will benefit the people
should be enacted. Two examples of
programs of that type are the social se-
curity program and the school-lunch
program,

But, Mr. President, have we now seen
the dawn of the day when—in the name
of passing a law to help one group of our
people—we shall insist upon the destruc-
tion of some of the most important rights
of all Americans? Would that be
equality for all the American people?

PRESSURES FOR BILL

I know that great pressures have been
brought to bear on Senators by both
political parties and by the President of
the United States to vote for this bill.
State chairmen and other officials of
both parties have been calling and tele-
graphing Senators since the day when
this proposed legislation came before the
Senate. The leaders of the great labor
organizations also have brought pres-
sure and have threatened disapproval
of Senators who vote against the bill.

I have observed with profound sor-
row the role that many religious leaders
have played in urging passage of the
bill, because I cannot make their activi-
ties jibe with my concept of the proper
place of religious leaders in our national
life. During the course of the debate,
we have seen cardinals, bishops, elders,
stated clerks, common preachers, priests,
and rabbis come to Washington to press
for the passage of this bill. They have
sought to make its passage a great moral
issue. But I am at a loss to understand
why they are 200 years late in discover-
ing that the right of dominion over pri-
vate property is a great moral issue.
If it is a great moral issue today, it
was a great moral issue on the day of
the ratification of the Constitution of the
United States. Of course, this is not, and
cannot be, a moral question; however
it may be considered, it is a political
question.

Day after day, men of the cloth have
been standing on the Mall and urging a
favorable vote on the bill. They have
encouraged and prompted thousands of
good citizens to sign petitions support-
ing the bill—but all without the knowl-
edge of the effect of what they were de-
manding of the representatives in the
Congress of the United States.

This is the second time in my lifetime

. an effort has been made by the clergy to

make a moral question of a political
issue. The other was prohibition. We
know something of the results of that.

Mr. President, I realize full well that
the authors of the bill have sought, by
means of such vast grants of power to
the Attorney General, to insure enforce-
ment of the drastic and coercive pro-
visions of the bill, in total disregard of
the customs and mores of the people who
will be most vitally affected by this bill.

I know, and all other Members of the
Senate know, that the bill has been
drafted in such a way that its greatest
impact will be on the States of the old
Confederacy. Some Senators from other
sections have sent out newsletters assur-
ing their constituents that the bill does
not affect them because their States have
statutes dealing with equal accommoda-
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tions and fair employment, and thus are
exempted from the most punitive provi-
sions. But make no mistake about it:
If this bill is enacted into law, next year
we will be confronted with new demands
for enactment of further legislation in
this field, such as laws requiring open
housing and the “busing” of children.

The country is becoming enmeshed in
a philosophy that can only lead to the
destruction of our dual system of sover-
eign States in an indestructible Union.
This is the system that has produced the
American way of life and has afforded
opportunity to all.

Mr. President, our system may have its
defects; but, after all, it has brought
more benefits to more people than any
other system known to mankind. The
truth of the matter is that many so-
called “impoverished Americans” enjoy
a standard of living and opportunities for
advancement under our system that
make them the envy of most of the other
peoples of the world.

CONTRARY TO CONSTITUTION

Mr. President, those of us who have
opposed this bill have done so from a
profound conviction that the bill not
only is contrary to the spirit of the Con-
stitution of the United States, but also
violates the letter of the Constitution.

We have opposed it because the broad
abdication of power and authority by the
legislative branch to the executive
branch that it provides would destroy
forever the doctrine of separation of
powers. This great doctrine was devised
by our forefathers as a bulwark against
tyranny; and over the years it has pro-
tected our liberties and way of life.

But the bill goes even further. It con-
fers upon the Attorney General the
power to control many facets in the
daily lives and in the private lives of the
people of the United States. It greatly
broadens Federal supervision and regu-
lation—going into new areas—over the
activities of business, commerce, and in-
dustry, which are already heavily bur-
dened and hampered by existing law.

One of the saddest aspects of the bill
is the general enlargement of the Fed-
eral Government over affairs that have
heretofore been considered the concern
of the States and local governments. I
appeal to the Senate to consider the
broad aspects of this legislation, and not
to be influenced by the frustrations of
the hours that have been spent in de-
bate. I appeal to the Senate to vote
down this gag rule with assurances that
we can proceed to vote upon vital amend-
ments without any lengthy debate. I
appeal to Senators to rise above the pres-
sures to which they have been subjected
and to reject this legislation that will
result in vast changes, not only in our
social order, but in our very form of
government,

Mr. MANSFIELD. Mr. President, I
yield 2 minutes to the distinguished
majority whip, the Senator from Minne-
sota [Mr. HomparEY]; and I yield the
rest of my time to the distinguished
minority leader, the Senator from Illinois
[Mr. DIRKSEN].

The ACTING PRESIDENT pro tem-
pore. The Senator from Minnesota is
recognized for 2 minutes.
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Mr. HUMPHREY. Mr. President, this
issue has been burning for many weeks.
The moment of great decision is now fast
approaching.

In the Senate, the Constitution of the
United States is on trial. The question
is whether we will have two types of
citizenship in this Nation, or first-class
citizenship for all. The question is
whether there will be two kinds of
justice, or equal justice under the law for
every American. The question is whether
this Nation will be divided, or as we are
taught in our youth in the pledge of
allegiance, one Nation, under God, indi-
visible, with liberty and justice for all.

Mr. President, William Shakespeare in
his great drama, “The Life of Henry V,”
reminds us how the immortal Henry
addressed his soldiers before the Battle
of Agincourt:

He that shall live thls day, and see old age,
‘Will yearly on the vigll feast his neighbours,
And say, “To-morrow is Saint Crisplan:"

L] - - - -
This story shall the good man teach his son:
And Crispin Crispian shall ne'er go by,
From this day to the ending of the world,
But we in it shall be remembered: * * *

I say to my colleagues of the Senate
that perhaps in your lives you will be
able to tell your children’s children that
you were here for America to make the
year 1964 our freedom year. I urge my
colleagues to make that dream of full
freedom, full justice, and full citizenship
for every American a reality by their
votes on this day, and it will be remem-
bered until the ending of the world.

The ACTING PRESIDENT pro tem-
pore. The Senator’s time has expired,

Mr. RUSSELL. Mr. President, I yield
1 minute to the Senator from Louisiana.

AMENDMENTS NOS. 1049 AND 1050

Mr. LONG of Louisiana. Mr. Presi-
dent, I send to the desk two amend-
ments, and ask that they be printed,
considered as having been read, and lie
on the table.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The amendments are as follows:

AMENDMENT No. 1049

On page 25, line 25, immediately after
“assistance”, insert a comma and the follow-
ing *“other than a program or activity under
which Federal financial assistance is ex-
tended by way of a contract of insurance or
guaranty",

AMENDMENT No. 1050
On page 33, line 2, immediately after “as-
sistance”, insert a comma and the following

“other than a program or activity under
which Federal financial assistance 1s ex-

tended by way of a contract of insurance or
guaranty”,
AMENDMENT INO. 1051

Mr. DIRKSEN. Mr. President, I yield
1 minute to the Senator from Utah.

Mr. BENNETT. Mr. President, I send
an amendment to the desk, and ask that
it be received, be considered as read, and
lie on the desk.

The ACTING PRESIDENT pro tem-
pore. Without objection, the request of
the Senator is agreed to; and the amend-
ment will be received, considered as hav-
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mgbeenrea.d printed, and lie on the

The amendment (No. 1051) is as fol-
lows:

On page 44, line 15, immediately after the
period, insert the following new sentence:
“It shall not be an unlawful employment
practice under this title for any employer to
differentiate upon the basis of sex in deter-
mining the amount of the wages or compen-
sation pald or to be paid to employees of such
employer if such differentiation is authorized
by the provisions of section 6(d) of the Fair
Labor Standards Act of 1938, as amended (29
U.8.C. 206(d)).”

AMENDMENT NO. 1052

Mr. DIRKSEN. Mr. President, I sub-
mit an amendment, in the nature of a
substitute, which includes the Morton
amendment on jury trials, for amend-
ment No. 656, which is now at the desk;
and I ask that it be considered as having
been read.

The ACTING PRESIDENT pro tem-
pore. Without objection, the request of
the Senator is agreed to; and the amend-
ment will be received, printed, and will
lie on the table.

The amendment (No. 1062), in the
nature of a substitute for amendment No.
656, is to strike out all after the enacting
clause and in lieu thereof insert the fol-
lowing:

That this Act may be cited as the “Civil
Rights Act of 1964",

TITLE I—VOTING RIGHTS

Sec. 101. Section 2004 of the Revised Stat-
utes (42 U.S.C. 1971), as amended by section
131 of the Civil Rights Act of 1957 (71 Stat.
637), and as further amended by section 601
of the Civil Rights Act of 1960 (74 Stat. 90),
is further amended as follows:

(a) Insert “1" after “(a)" in subsection
(a) and add at the end of subsection (a) the
following new paragraphs:

“(2) No person acting under color of law
shall—

“(A) in determining whether any individ-
ual is qualified under State law or laws to
vote in any Federal election, apply any stand-
ard, practice, or procedure different from the
standards, practices, or procedures applied
under such law or laws to other individuals
within the same county, parish, or similar
political subdivision who have been found by
State officials to be qualified to vote;

“(B) deny the right of any individual to
vote in any Federal election because of an
error or omission on any record or paper
relating to any application, registration, or
other act requisite to voting, if such error or
omission is not material in determining

whether such individual is qualified under

State law to vote in such election; or

“(C) employ any literacy test as a qualifi-
cation for voting in any Federal election
unless (i) such test s administered to each
individual and is conducted wholly in writ-
ing, and (i1) a certified copy of the test and
of the answers given by the individual is fur-
nished to him within twenty-five days of the
submission of his request made within the
period of time during which records and
papers are required to be retained and pre-
served pursuant to title ITI of the Clvil Rights
Act of 1960 (42 U.S.C. 1974-T4e; 74 Stat, 88) :
Provided, however, That the Attorney General
may enter into agreements with appropriate
Btate or local authorities that preparation,
conduct, and maintenance of such tests in
accordance with the provisions of applicable
State or local law, including such special
provisions as are necessary in the preparation,
conduct, and maintenance of such tests for
persons who are blind or otherwise physically
handicapped, meet the purposes of this sub-
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paragraph and constitute compliance there-
with

b (3} For purposes of this subsection—

“(A) the term ‘vote’ shall have the same
meaning as in subsection (e) of this section;

“(B) the phrase ‘literacy test’ includes any
test of the ability to read, write, understand,
or interpret any matter.”

(b) Insert immediately following the pe-
riod at the end of the first sentence of sub-
section (c¢) the following new sentence: “If
in any such proceeding literacy is a relevant
fact there shall be a rebuttable presumption
that any person who has not been adjudged
an incompetent and who has completed the
sixth grade in a public school in, or a pri-
vate school accredited by, any State or ter-
ritory, the District of Columbia, or the Com-~
monwealth of Puerto Rico where instruction
is carried on predominantly in the English
language, possesses sufficient literacy, com-
prehensijon, and intelligence to vote in any
Federal election.”

(e) Add the following subsection “(f)" and
designate the present subsection “(f)"” as
subsection “(g)":

“(f) When used in subsection (a) or (c)
of this section, the words ‘Federal election’
shall mean any general, special, or primary
election held solely or in part for the pur-
pose of electing or selecting any candidate for
the office of President, Vice President, presi-
dentlal elector, Member of the Senate, or
Member of the House of Representatives.”

(d) Add the following subsection “(h)™:

“{h) In any proceeding instituted by the
United States in any distriet court of the
United States under this section in which
the Attorney General requests a finding of a
pattern or practice of discrimination pursu-
ant to subsection (e) of this section the
Attorney General, at the tlme he files the
complaint, or any defendant in the proceed-
ing, within twenty days after service upon
him of the complaint, may file with the clerk
of such court a request that a court of three
judges be convened to hear and determine
the entire case. A copy of the request for a
three-judge court shall be immediately fur-
nished by such clerk to the chief judge of
the circuit (or in his absence, the presiding
circuit judge of the circult) in which the
case is pending. Upon receipt of the copy
of such request it shall be the duty of the
chief judge of the circuit or the presiding
circuit judge, as the case may be, to desig-
nate immediately three judges in such cir-
cuit, of whom at least one shall be a clrcuit
Judge and another of whom shall be a dis-
trict judge of the court in which the pro-
ceeding was instituted, to hear and deter-
mine such case, and it shall be the duty of
the judges so designated to assign the case
for hearing at the earliest practicable date,
to participate in the hearing and determina-
tion thereof, and to cause the case to be in
every way expedited. An appeal from the
final judgment of such court will lie to the
Supreme Court.

“In any proceeding brought under sub-
section (c) of this section to enforce sub-
section (b) of this section, or in the event
neither the Attorney General nor any de-
fendant files a request for a three-judge
court in any proceeding authorized by this
subsection, it shall be the duty of the chief
Jjudge of the district (or in his absence, the
acting chief judge) in which the case is
pending immediately to designate a judge
in such district to hear and determine the
case. In the event that no judge in
the district is available to hear and
determine the case, the chlef judge of the
district, or the acting chief judge, as the
case may be, shall certify this fact to the
chief judge of the circuit (or, in his absence,
the acting chief judge) who shall then desig-
nate a district or circuit judge of the cir-
cult to hear and determine the case.

“It shall be the duty of the judge desig-
nated pursuant to this section to assign the
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case for hearing at the earliest practicable
date and to cause the case to be in every
way expedited.”
TITLE II—INJUNCTIVE RELIEF AGAINST DISCRIMI-
NATION IN PLACES OF PUEBLIC ACCOMMODATION
Bec. 201. (a) All persons shall be entitled
to the full and equal enjoyment of the goods,
services, facilities, privileges, advantages, and
accommodations of any place of public ac-
commodation, as defined in this section,
without discrimination or segregation on the
ground of race, color, religion, or national

n,

(b) Each of the following establishments
which serves the public is a place of public
accommodation within the meaning of this
title if its operations affect commerce, or if
discrimination or segregation by it is sup-
ported by State action:

(1) any inn, hotel, motel, or other estab-
lishment which provides lodging to transient
guests, other than an establishment located
within a building which contains not more
than five rooms for rent or hire and which
is actually occupied by the proprietor of such
establishment as his residence;

(2) any restaurant, cafeteria, lunchroom,
lunch counter, soda fountain, or other facility
principally engaged in selling food for con-
sumption on the premises, including, but
not limited to, any such faecllity located on
the premises of any retail establishment; or
any gasoline station;

(3) any motion picture house, theater,
concert hall, sports arena, stadium or other
place of exhibition or entertainment; and

(4) any establishment (A)(i) which is
physically located within the premises of any
establishment otherwise covered by this sub-
section, or (ii) within the premises of which
is physically located any such covered estab-
lishment, and (B) which holds itself out as
serving patrons of such covered establish-
ment.

{(¢) The operations of an establishment
affect commerce within the meaning of this
title if (1) it is one of the establishments
described in paragraph (1) of subsection
(b); (2) in the case of an establishment
described in paragraph (2) of subsection
(b), it serves or offers to serve interstate
travelers or a substantial portion of the food
which it serves, or gasoline or other prod-
ucts which it sells, has moved in commerce;
(8) in the case of an establishment de-
scribed in paragraph (3) of subsection (b),
it customarily presents fllms, performances,
athletic teams, exhibitlons, or other sources
of entertainment which move in commerce;
and (4) in the case of an establishment
described in paragraph (4) of subsection
{(b), it is physically located within the
premises of, or there is physically located
within its premises, an establishment the
operation of which affect commerce within
the meaning of this subsection. For pur-
poses of this section, “commerce” means
travel, trade, traffic, commerce, transporta-
tion, or communication among the several
States, or between the District of Columbia
and any State, or between any forelgn coun-
try or any territory or possession and any
SBtate or the District of Columbia, or be-
tween points in the same State but through
any other State or the District of Columbia
or a foreign country.

(d) Discrimination or segregation by an
establishment is supported by State action
within the meaning of this title if such dis-
crimination or segregation (1) is carried on
under color of any law, statute, ordinance, or
regulation; or (2) Is carrled on under color
of any custom or usage required or enforced
by officials of the State or political sub-
division thereof; or (3) is required by action
of the State or political subdivision thereof.

(e) The provisions of this title shall not
apply to a bona fide private club or other
establishment not open to the public, except
to the extent that the facilities of such estab-
lishment are made available to the customers
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or patrons of an establishment within the
scope of subsection (b).

SEc. 202, All persons shall be entitled to be
free, at any establishment or place, from dis-
crimination or segregation of any kind on the
ground of race, color, religion, or national
origin, if such discrimination or segregation
is or purports to be required by any law,
statute, ordinance, regulation, rule, or order
of -a State or any agency or political sub-
division thereof.

SEc. 203. No person shall (a) withhold,
deny, or attempt to withhold or deny, or
deprive or attempt to deprive, any person
of any right or privilege secured by section
201 or 202, or (b) intimidate, threaten, or
coerce, or attempt to intimidate, threaten, or
coerce any person with the purpose of inter-
fering with any right or privilege secured
by section 201 or 202, or (¢) punish or at-
tempt to punish any person for exercising
or attempting to exercise any right or privi-
lege secured by section 201 or 202.

SEc. 204. (a) Whenever any person has en-
gaged or there are reasonable grounds to be-
lieve that any person Is about to engage in
any act or practice prohibited by section 203,
a civil action for preventive relief, including
an application for a permanent or temporary
injunction, restraining order, or other order,
may be instituted by the person aggrieved
and, upon timely application, the court may,
in its discretion, permit the Attorney Gen-
eral to intervene in such civil action. Upon
application by the complainant and in such
circumstances as the court may deem just,
the court may appoint an attorney for such
complainant and may authorize the com-
mencement of the civil action without the
payment of fees, costs, or security.

(b) In any action commenced pursuant to
this title, the court, in its discretion, may
allow the prevailing party, other than the
United States, a reasonable attorney’s fee as
part of the costs, and the United States shall
be llable for costs the same as a private per-
son.
{c) In the case of an alleged act or prac-
tice prohibited by this title which occurs in
a State, or political subdivision of a State,
which has a State or local law prohibiting
such act or practice and establishing or
authorizing a State or local authority to
grant or seek relief from such practice or to
institute criminal proceedings with respect
thereto upon recelving notice thereof, no
civil action may be brought under subsection
(a) before the expiration of thirty days after
written notlce of such alleged act or practice
has been glven to the appropriate State or
local authority by registered mail or in per-
son, provided that the court may stay pro-
ceedings in such civil action pending the
termination of State or local enforcement
proceedings.

(d) In the case of an alleged act or prac-
tice prohibited by this title which occurs in
a State, or political subdivision of a State,
which has no State or local law prohibiting
such act or practice, a civil action may be
brought under subsection (a) : Provided, That
the court may refer the matter to the Com-
munity Relations Service established by title
X of this Act for as long as the court believes
there is a reasonable possibility of obtaining
voluntary compliance, but for not more than
slxty days: Provided further, That upon ex-
piration of such sixty-day period, the court
may extend such period for an additional
period, not to exceed a cumulative total of
one hundred and twenty days, if it believes
there then exists a reasonable possibility of
securing voluntary compliance.

Sec. 205. The Service is authorized to make
a full investigation of any complaint referred
to It by the court under section 204(d) and
may hold such hearings with respect thereto
as may be n . 'The Service shall con-
duct any hearings with respect to any such
complaint in executive session, and shall not
release any testimony given therein except
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by agreement of all parties involved in the
complaint with the permission of the court,
and the Service shall endeavor to bring about
a voluntary settlement between the parties.

SEc. 208. (a) Whenever the Attorney Gen-
eral has reasonable cause to believe that any
person or group of persons is engaged in a
pattern or practice of resistance to the full
enjoyment of any of the rights secured by
this title, and that the pattern or practice is
of such a nature and is intended to deny the
full exercise of the rights herein described,
the Attorney General may bring a civil action
in the appropriate district court of the
United States by filing with it a complaint
(1) signed by him (or in his absence the
Acting Attorney General), (2) setting forth
facts pertaining to such pattern or practice,
and (3) requesting such preventive relief,
including an application for a permanent
or temporary injunction, restraining order or
other order against the person or persons re=-
sponsible for such pattern or practice, as he
deems necessary to insure the full enjoyment
of the rights herein described.

(b) In any such proceeding the Attorney
General may file with the clerk of such court
a request that a court of three judges be
convened to hear and determine the case,
Such request by the Attorney General shall
be accompanied by a certificate that, in his
opinion, the case is of general public im-
portance. A copy of the certificate and re-
quest for a three-judge court shall be imme-
diately furnished by such clerk to the chief
judge of the circult (or in his absence the
presiding circult judge of the circuit) in
which the case is pending. Upon receipt of
the copy of such request it shall be the duty
of the chief judge of the circuit or the pre-
siding circuit judge, as the case may be, to
designate immediately three judges in such
circuit, of whom at least one shall be a cir-
cuit judge and another of whom shall be
a district judge of the court in which the
proceeding was instituted, to hear and deter-
mine such case, and it shall be the duty of
the judges so designated to assign the case
for hearing at the earliest practicable date,
to participate in the hearing and determina-
tion thereof, and to cause the case to be in
every way expedited. An appeal from the
final judgment of such court will lie to the
Supreme Court.

In the event the Attorney General falls to
fille such a request in any such proceeding,
it shall be the duty of the chief judge of the
district (or in his absence, the acting chief
judge) in which the case is pending imme-
diately to designate a judge in such district
to hear and determine the case. In the event
that no judge in the district is avallable to
hear and determine the case, the chief judge
of the district, or the acting chief judge, as
the case may be, shall certify this fact to
the chief judge of the circuit (or in his ab-
sence, the acting chief judge) who shall then
designate a district or eircuit judge of the
circuit to hear and determine the case.

It shall be the duty of the judge designated
pursuant to this section to assign the case
for hearing at the earliest practicable date
and to cause the case to be in every way
expedited.

Sec. 207. (a) The district courts of the
United States shall have jurisdiction of pro-
ceedings instituted pursuant to this title
and shall exercise the same without regard
to whether the aggrieved party shall have
exhausted any administrative or other
remedies that may be provided by law.

(b) The remedies provided in this title
shall be the exclusive means of enforcing the
rights hereby created, but nothing in this
title shall preclude any individual or any
State or local agency from asserting any right
created by any other Federal or State law
not inconsistent with this title, including
any statute or ordinance requiring nondis-
crimination in public establishments or ac-
commodations, or from pursuing any remedy,
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civil or criminal, which may be avallable
for the vindication or enforcement of such
right.

TITLE III—DESEGREGATION OF PUBLIC FACILITIES

SEc. 301. (a) Whenever the Attorney Gen-
eral recelves a complaint in writing signed
by an individual to the effect that he is
being deprived of or threatened with the
loss of his right to the equal protection of
the laws, on account of his race, color, reli-
glon, or natlonal origin, by being denied
equal utilization of any public facility which
is owned, operated, or managed by or on
behalf of any State or subdivision thereof,
other than a public school or public college
as defined in section 401 of title IV hereof,
and the Attorney General believes the com-
plaint is meritorious and certifies that the
signer or signers of such complaint are un-
able, in his judgment, to initiate and main-
tain appropriate legal proceedings for rellef
and that the institution of an action will
materially further the orderly progress of
desegregation in public facilities, the At-
torney General is authorized to institute for
or in the name of the United States a civil
action in any appropriate district court of the
United States against such parties and for
such relief as may be appropriate, and such
court shall have and shall exercise juris-
diction of proceedings instituted pursuant to
this section. The Attorney General may im-
plead as defendants such additional parties
as are or become necessary to the grant of
effective relief hereunder.

(b) The Attorney General may deem a per-
son or persons unable to initiate and main-
taln appropriate legal proceedings within
the meaning of subsection (a) of this sec-
tion when such person or persons are unable,
either directly or through other interested
persons or organizations, to bear the expense
of the litigation or to obtain effective legal
representation; or whenever he is satisfied
that the institution of such litigation would
Jeopardize the personal safety, employment,
or economic standing of such person or per=
sons, their families, or their property.

Sec. 302. In any action or proc under
this title the United States shall be liable for
costs, including a reasonable attorney's fee,
the same as a private person.

Sec. 303. Nothing in this title shall affect
adversely the right of any person to sue for
or obtain relief in any court against dis-
crimination in any facility covered by this
title.

Sec. 304. A complaint as used in this title
is a writing or document within the meaning
of section 1001, title 18, United States Code.

TITLE IV—DESEGREGATION OF PUBLIC EDUCATION
Definitions

Sec. 401. As used in this title—

(a) “Commissioner” means the Commis-
sloner of Education.

(b) “Desegregation” means the assignment
of students to public schools and within
such schools without regard to their race,
color, religion, or national origin, but “de-
segregation” shall not mean the assignment
of students to public schools in order to
overcome racial imbalance.

(e) “Public school” means any elementary
or secondary educational institution, and
“public college” means any Iinstitution of
higher education or any technical or voca-
tlonal school above the secondary school
level, provided that such public school or
public college is operated by a State, sub-
division of a State, or governmental agency
within a State, or operated wholly or pre-
dominantly from or through the use of gov-
ernmental funds or property, or funds or
property derived from a governmental source,

{d) “School board” means any agency or
agencies which administer a system of one
or more public schools and any other agency
which is responsible for the assignment of
students to or within such system.
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Survey and report of educational
opportunities

Sec. 402, The Commissioner shall conduct
a survey and make a report to the President
and the Congress, within two years of the
enactment of this title, concerning the lack
of availability of equal educational oppor-
tunities for individuals by reason of race,
color, religion, or national origin in public
educational institutions at all levels in the
United States, its territories and possessions,
and the District of Columbia.

Technical assistance

Sec. 403. The Commissioner is authorized,
upon the application of any school board,
State, municipality, school district, or other
governmental wunit legally responsible for
operating a publie school or schools, to ren-
der technical assistance to, such applicant
in the preparation, adoption, and imple-
mentation of plans for the desegregation of
public schools. Such technical assistance
may, among other activities, include making
available to such agencies information re-
garding effective methods of coping with
special educational problems occasioned by
desegregation, and making avallable to such
agencles personnel of the Office of Educa-
tion or other persons specially equipped to
advise and assist them In coping with such
problems.

Training institutes

SeEc. 404. The Commissioner is authorized
to arrange, through grants or contracts, with
institutions of higher education for the op-
eration of short-term or regular session in-
stitutes for special tralning designed to
improve the ability of teachers, supervisors,
counselors, and other elementary or second-
ary school personnel to deal effectively with
special educational problems occasioned by
desegregation. Individuals who attend such
an institute on a full-time basis may be paid
stipends for the period of their attendance
at such institute in amounts specified by the
Commissioner in regulations, including al-
lowances for travel to attend such institute.

Grants

SEC. 405. (a) The Commissioner is author-
ized, upon application of a school board, to
make grants to such board to pay, in whole
or in part, the cost of—

(1) giving to teachers and other school
personnel inservice training in dealing with
problems incident to desegregation, and

(2) employing specialists to advise In
problems incident to desegregation.

(b) In determining whether to make a
grant, and in fixing the amount thereof
and the terms and conditions on which it
will be made, the Commissioner shall take
into consideration the amount available for
grants under this section and the other ap-
plications which are pending before him;
the financial condition of the applicant and
the other resources avallable to it; the na-
ture, extent, and gravity of its problems
incident to desegregation; and such other
factors as he finds relevant.

Payments

SEc. 406. Payments pursuant to a grant
or contract under this title may be made
(after necessary adjustments on account of
previously made overpayments or underpay-
ments) in advance or by way or reimburse-
ment, and in such installments, as the Com-
missioner may determine.

Suits by the Attorney General

Sec. 407, (a) Whenever the Attorney Gen-
eral receives a complaint in writing—

(1) signed by a parent or group of parents
to the effect that his or their minor children,
as members of a class of persons similarly
situated, are being deprived by a school
board of the equal protection of the laws,
or

(2) signed by an individual, or his parent,
to the effect that he has been denied ad-
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mission to or not permitted to continue in
attendance at a public college by reason of
race, color, religion, or national origin,
and the Attorney General believes the com-
plaint is meritorious and certifies that the
signer or signers of such complaint are un-
able, in his judgment, to initiate and main-
tain appropriate legal proceedings for relief
and that the institution of an on will
materially further the orderly achievement
of desegregation in public education, the At-
torney General s authorized, after giving
notice of such complaint to the appropriate
school board or college authority and after
certifying that he is satisfied that such
board or authority has had a reasonable time
to adjust the conditions alleged in such com-
plaint, to institute for or in the name of
the United States a clvil action in any ap-
propriate district court of the United States
against such parties and for such relief as
may be appropriate, and such court shall
have and shall exercise jurisdiction of pro-
ceedings instituted pursuant to this sec-
tion, provided that nothing herein shall em-
power any official or court of the United
States to issue any order seeking to achieve
a raclial balance in any school by requiring
the transportation of pupils or students from
one school to another or one school district
to another in order to achieve such raclal
balance, or otherwise enlarge the existing
power of the court to insure compliance with
constitutional standards. The Attorney
General may implead as defendants such
additional parties as are or become neces-
sary to the grant of effective relief here-
under,

(b) The Attorney General may deem a
person or persons unable to initiate and
maintain appropriate legal proceedings
within the meaning of subsection (a) of
this section when such person or persons
are unable, either directly or through other
interested persons or organizations, to bear
the expense of the litigation or to obtain
effective legal representation; or whenever
he is satisfled that the institution of such
litigation would jeopardize the personal safe-
ty, employment, or economic standing of such
person or persons, their families, or their
property.

(c) The term “parent” as used in this
section includes any person standing in loco
parentis. A “complaint” as used in this
section is a writing or document within
the meaning of section 1001, title 18, United
States Code.

Sec. 408. In any actlon or proceeding un-
der this title the United States shall be H-
able for costs the same as a private person.

SEc. 409. Nothing in this title shall affect
adversely the right of any person to sue for
or obtain relief in any court against dis-
crimination in public education.

Sec. 410. Nothing in this title shall pro-
hibit classification and assignment for rea-
sons other than race, color, religion, or na-
tional origin.

TITLE V—COMMISSION ON CIVIL RIGHTS

Sec. 501, Section 102 of the Civil Rights
Act of 1957 (42 U.S.C. 1976a; 71 Stat. 634)
is amended to read as follows:

“Rules of procedure of the Commission
hearings

“SeEc. 102. (a) At least thirty days prior
to the commencement of any hearing, the
Commission shall cause to be published in
the Federal Register notice of the date on
which such hearing is to commence, the
place at which it is to be held and the sub-
ject of the hearing. The Chairman, or one
designated by him to act as Chairman at
a hearing of the Commission, shall announce
in an opening statement the subject of
the hearing.

“(b) A copy of the Commission’s rules
shall be made avallable to any witness be-
fore the Commission, and a witness com-
pelled to appear before the Commission or
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required to produce written or other mat-
ter shall be served with a copy of the Com-
mission’s rules at the time of service of
the subpena.

“(c) Any person compelled to appear in
person before the Commission shall be ac-
corded the right to be accompanied and
advised by counsel, who shall have the right
to subject his client to reasonable examina-
tion, and to make objections on the record
and to argue briefly the basis for such ob-
jections. The Commission shall proceed
with reasonable dispatch to conclude any
hearing in which it is engaged. Due regard
shall be had for the convenience and neces-
sity of witnesses.

“(d) The Chairman or Acting Chairman
may punish breaches of order and decorum

censure and exclusion from the hearings.

“(e) If the Commission determines that
evidence or testimony at any hearing may
tend to defame, degrade, or Incriminate any
person, it shall receive such evidence or tes-
timony or summary of such evidence or testi-
mony in executive sessfon. The Commission
shall afford any person defamed, degraded,
or incriminated by such evidence or testl-
mony an opportunity to appear and be heard
in executive session, with a reasonable num-
ber of additional witnesses requested by him,
before declding to use such evidence or tes-
timony. In the event the Commission de-
termines to release or use such evidence or
testimony in such manner as to reveal pub-
licly the identity of the person defamed, de-
graded, or incriminated, such evidence or
testimony, prior to such public release or
use, shall be given at a public session, and
the Commission shall afford such person an
opportunity to appear as a voluntary witness
or to file a sworn statement in his behalf and
to submit brief and pertinent sworn state-
ments of others. The Commission shall re-
celve and dispose of requests from such per-
son to subpena additional witnesses.

“(f) Except as provided in sections 102
and 105(f) of this Act, the Chairman shall
receive and the Commission shall dispose of
requests to subpena additional witnesses.

“(g) No evidence or testlmony or summary
of evidence or testimony taken in executive
sesslon may be released or used in public
sessions without the consent of the Com-
mission. Whoever releases or uses in public
without the consent of the Commission such
evidence or testimony taken in executive ses-
slon shall be fined not more than $1,000, or
imprisoned for not more than one year.

“{h) In the discretion of the Commission,
witnesses may submit brief and pertinent
sworn statements in writing for inclusion in
the record. The Commission shall deter-
mine the pertinency of testimony and evi-
dence adduced at its hearings.

“{1) Every person who submits data or evi-
dence shall be entitled to retain or, on pay-
ment of lawfully prescribed costs, procure a
copy or transcript thereof, except that a wit-
ness in a hearing held in executive session
may for good cause be limited to inspection
of the officlal transcript of his testimony.
Transcript copies of public sessions may be
obtalined by the public upon the payment of
the cost thereof. An accurate transcript
shall be made of the testimony of all wit-
nesses at all hearings, either public or execu-
tive sessions, of the Commission or of any
subcommittee thereof.

“(1) A witness attending any session of the
Commission shall recelve $6 for each day's
attendance and for the time necessarily oc-
cupied in going to and returning from the
same, and 10 cents per mile for going from
and returning to his place of residence. Wit-
nesses who attend at polints so far removed
from their respective resldences as to pro-
hibit return thereto from day to day, shall
be entitled to an additional allowance of $10
per day for expenses of subsistence, includ-
ing the time necessarily occupied in golng to
and returning from the place of attendance.
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Mileage payments shall be tendered to the
witness upon service of a subpena issued on
behalf of the Commission or any subcom-
mittee thereof,

“(k) The Commission shall not issue any
subpena for the attendance and testimony
of witnesses or for the production of written
or other matter which would require the
presence of the party subpenaed at a hear-
ing to be held outside of the State wherein
the witness is found or resides or is dom-
iciled or transacts business, or has appointed
an agent for receipt of service of process ex-
cept that, in any event, the Commission
may Issue subpenas for the attendance and
testimony of witnesses and the production
of written or other matter at a hearing held
within fifty miles of the place where the
witness is found or resides or is domliciled
or transacts business or has appointed an
agent for receipt of service of process,

“(1) The Commission shall separately state
and currently publish in the Federal Register
(1) descriptions of its central and field or-
ganization including the established places
at which, and methods whereby, the public
may secure information or make requests;
(2) statements of the general course and
method by which its functions are channeled
and determined, and (3) rules adopted as
authorized by law. No person shall in any
manner be subject to or required to resort
to rules, organization, or procedure not so
published.”

Sec. 502. Section 103(a) of the Civil Rights
Act of 1957 (42 U.8.C. 1975b(a); 71 Stat. 634)
is amended to read as follows:

“8ec. 103. (a) Each member of the Com-
mission who is not otherwise in the service
of the Government of the United States shall
recelve the sum of 875 per day for each day
spent in the work of the Commission, shall
be paid actual travel expenses, and per diem
in lieu of subsistence expenses when away
from his usual place of residence, in accord-
ance with section 5 of the Administrative
Expenses Act of 1946, as amended (5 U.S.C.
73b-2; 60 Stat. 808).”

Sec. 508. Section 103(b) of the Civil Rights
Act of 1957 (42 U.S.C. 1975b(b); 71 Stat.
634) is amended to read as follows:

“(b) Each member of the Commission who
is otherwise in the service of the Govern-
ment of the United States shall serve with-
out compensation in addition to that received
for such other service, but while engaged in
the work of the Commission shall be paid
actual travel expenses, and per diem in lieu
of subsistence expenses when away from his
usual place of residence, in accordance with
the provisions of the Travel Expenses Act of
ig*;s. as amended (6 U.S.C. 835-42; 63 Stat.

J -"

Sec. 504. (a) Section 104(a) of the Civil
Rights Act of 1957 (42 U.S.C. 1975¢c(a); 71
Stat. 635), as amended, is further amended
to read as follows:

“Duties of the Commission

“SEc. 104. (a) The Commission shall—

“(1) investigate allegations in writing un-
der oath or afirmation that certain citizens
of the United States are being deprived of
their right to vote and have that vote
counted by reason of their color, race, re-
ligion, or national origin; which writing, un-
der oath or affirmation, shall set forth the
facts upon which such belief or beliefs are
based;

“(2) study and collect information con-
cerning legal developments constituting a
denial of equal protection of the laws under
the Constitution because of race, color, re-
ligion, or national origin or in the adminis-
tration of justice;

“(3) appraise the laws and policies of the
Federal Government with respect to denials
of equal protection of the laws under the
Constitution because of race, color, religion,
or national origin or In the administration
of justice; !
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“(4) serve as a national clearinghouse for
information in respect to denials of equal
protection of the laws because of race, color,
religion, or national origin, including but not
limited to the fields of voting, education,
housing, employment, the use of public fa-
cilities, and transportation, or in the admin-
istration of justice;

“(5) investigate allegations, made in writ-
ing and under oath or affirmation, that citi-
zens of the United States are unlawfully
being accorded or denied the right to vote,
or to have their votes properly counted, in
any election of presidential electors, Mem-
bers of the United States Senate, or of the
House of Representatives, as a result of any
patterns or practice of fraud or discrimina-
tlon in the conduct of such election; and

“(6) Nothing in this or any other Act
shall be construed as authorizing the Com-
mission, its Advisory Committees, or any
person under its supervision or control to
inquire into or investigate any membership
practices or internal operations of any frater-
nal organization, any college or university
fraternity or sorority, any private club or any
religious organization.”

(b) Section 104(b) of the Civil Rights
Act of 1957 (42 U.S.C. 1975¢c(b); T1 Stat.
636), as amended, is further amended by
striking out the present subsection “(b)"
and by substituting therefor:

“(b) The Commission shall submit in-
terim reports to the President and to the
Congress at such times as the Commission,
the Congress or the President shall deem de-
sirable, and shall submit to the President
and to the Congress a final report of its
activities, findings, and recommendations
not later than January 31, 1968."

Bec. b505. Section 105(a) of the Civil
Rights Act of 1957 (42 U.S.C. 1975d(a); T1
Stat. 636) is amended by striking out in the
last sentence thereof “$50 per diem” and in-
serting in lleu thereof “$756 per diem.”

Sec. 506. Sectlon 105(f) and section 105
(g) of the Civil Rights Act of 1957 (42 U.S8.C.
1976d (f) and (g); 71 Stat. 636) are amended
to read as follows:

“(f) The Commission, or on the authori-
zation of the Commission any subcommittee
of two or more members, at least one of
whom shall be of each major political party,
may, for the purpose of carrying out the
provisions of this Aect, hold such hearings
and act at such times and places as the
Commissioner or such authorized subcom-
mittee may deem advisable. Subpenas for
the attendance and testimony of witnesses
or the production of written or other mat-
ter may be issued in accordance with the
rules of the Commission as contained in
section 102 (j) and (k) of this Act, over
the signature of the Chairman of the Com-
mission or of such subcommittee, and may
be served by any person designated by such
Chairman. The holding of hearings by the
Commission, or the appointment of a sub-
committee to hold hearings pursuant to this
subparagraph, must be approved by a ma-
jority of the Commission, or by a majority
of the members present at a meeting at
which at least a quorum of four members
is present.

“(g) In case of contumacy or refusal to
obey a subpena, any distriet court of the
United States or the United States court of
any territory or possession, or the District
Court of the United States for the District
of Columbia, within the jurisdiction of which
the inquiry is carried on or within the juris-
diction of which sald person gullty of con-
tumacy or refusal to obey is found or resides
or is domiciled or transacts business, or has
appointed an agent for receipt of service of
process, upon application by the Attorney
General of the United States shall have juris-
diction to issue to such person an order
requiring such person to appear before the
Commission or a subcommittee thereof, there
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to produce pertinent, relevant and non-
privileged evidence if so ordered, or there
to give testimony touching the matter under
investigation; and any fallure to obey such
order of the court may be punished by sald
court as a contempt thereof.”

B8ec. 507. Section 106 of the Civil Rights
Act of 1957 (42 U.S.C. 1976d; T1 Stat. 636),
as amended by section 401 of the Civil Rights
Act of 1960 (42 U.S.C. 1975d(h); T4 Stat.
89), is further amended by adding a new
subsection at the end to read as follows:

“(1) The Commission shall have the power
to make such rules and regulations as are
necessary to carry out the purposes of this
Act‘"

TITLE VI—NONDISCRIMINATION IN FEDERALLY
ASSISTED PROGRAMS

Sec. 601. No person in the United States
shall, on the ground of race, color, or na-
tional origin, be excluded from participation
in, be denled the benefits of, or be subjected
to discrimination under any program Or ac-
tivity recelving Federal financial assistance.

Sec. 602. Each Federal department and
agency which is empowered to extend Federal
financial asslstance to any program or activ-
ity, by way of grant, loan, or contract other
than a contract of insurance or guaranty, is
authorized and directed to effectuate the
provisions of section 601 with respect to such
program or activity by issuing rules, regula-
tions, or orders of general applicability which
shall be consistent with achievement of the
objectives of the statute authorizing the fi-
nancial assistance in connection with which
the action is taken. No such rule, regulation,
or order shall become effective unless and un-
til approved by the President. Compliance
with any requirement adopted pursuant to
this section may be effected (1) by the termi-
nation of or refusal to grant or to continue
assistance under such program or actlvity to
any recipient as to whom there has been an
express finding on the record, after opportu-
nity for hearing, of a failure to comply with
such regquirement, but such termination or
refusal shall be limited to the particular po-
litical entity, or part thereof, or other recip-
fent as to whom such a finding has been
made and, shall be limited in its effect to the
particular program, or part thereof, in which
such noncompliance has been so found, or
(2) by any other means authorized by law:
Provided, however, That no such action shall
be taken until the department or agency
concerned has advised the appropriate per-
son or persons of the failure to comply with
the requirement and has determined that
compliance cannot be secured by voluntary
means. In the case of any action terminat-
ing, or refusing to grant or continue, assist-
ance because of fallure to comply with a
requirement imposed pursuant to this sec-
tion, the head of the Federal department or
agency shall file with the committees of the
House and Senate having legislative jurisdic-
tion over the program or activity involved
a full written report of the circumstances and
the grounds for such action. No such action
shall become effective until thirty days have
elapsed after the filing of such report.

Sec. 603. Any department or agency action
taken pursuant to section 602 shall be sub-
ject to such judicial review as may otherwise
be provided by law for similar action taken
by such department or agency on other
grounds. In the case of action, not other-
wise subject to judicial review, terminating
or refusing to grant or to continue financial
assistance upon a finding of fallure to com-
ply with any requirement imposed pursuant
to section 602, any person aggrieved (includ-
ing any State or political subdivision thereof
and any agency of either) may obtain judi-
cial review of such action in accordance with
section 10 of the Administrative Procedure
Act, and such actlon shall not be deemed
committed to unreviewable agency discretion
within the meaning of that section.
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Sec. 604. Nothing contalned in this title
shall be construed to authorize action under
this title by any department or agency with
respect to any employment practice of any
employer, employment agency, or labor orga-
nization except where a primary objective of
the Federal financlal assistance is to provide
employment.

TITLE VII—EQUAL EMPLOYMENT OPPORTUNITY
Definitions

Sec, 701. For the purposes of this title—

(a) The term “person” includes one or
more individuals, labor unions, partnerships,
assoclations, corporations, legal representa-
tives, mutual companies, joint-stock com-
panies, trusts, unincorporated organizations,
trustees, trustees in bankruptcy, or recelvers.

(b) The term “employer” means a person
engaged in an industry affecting commerce
who has twenty-five or more employees for
each working day in each of twenty or more
calendar weeks in the current or preceding
calendar year, and any agent of such a per-
son, but such term does not include (1) the
United States, a corporation wholly owned
by the Government of the United States, or
a State or political subdivision thereof, (2)
a bona fide private membership club (other
than a labor organization) which is exempt
from taxation under section 501(c) of the
Internal Revenue Code of 1954: Provided,
That during the first year after the effective
date prescribed in subsection (a) of section
716, persons having fewer than one hundred
employees (and their agents) shall not be
considered employers, and, during the second
year after such date, persons having fewer
than seventy-five employees (and their
agents) shall not be considered employers,
and, during the third year after such date,
persons having fewer than fifty employees
(and their agents) shall not be considered
employers: Provided further, That it shall
be the polley of the United States to insure
equal employment opportunities for Federal
employees without discrimination because of
race, color, religion, sex or natlonal origin
and the President shall utilize his existing
authority to effectuate this policy.

(c¢) The term “employment agency"” means
any person regularly undertaking with or
without compensation to procure employees
for an employer or to procure for employees
opportunities to work for an employer and
includes an agent of such a person; but shall
not include an agency of the United States,
or an agency of a State or political subdi-
vision of a State, except that such term shall
include the United States Employment Serv-
ice and the system of State and local employ-
ment services recelving Federal assistance.

{d) The term “labor organization' means
a labor organization engaged in an industry
affecting commerce, and any agent of such
an organization, and includes any organi-
zation of any kind, any agency, or employee
representation committee, group, association,
or plan so engaged in which employees par-
ticipate and which exists for the purpose, in
whole or in part, of dealing with employers
concerning grievances, labor disputes, wages,
rates of pay, hours, or other terms or con-
ditions of employment, and any conference,
general committee, joint or system board, or
joint councll so engaged which is subordi-
nate to a national or international labor
organization.

(e) A labor organization shall be deemed
to be engaged in an industry affecting com-
merce if (1) it maintains or operates a hir-
ing hall or hiring office which procures
employees for an employer or procures for
employees opportunities to work for an em-
ployer, or (2) the number of its members
(or, where it is a labor organization com-
posed of other labor organizations or their
representatives, if the aggregate number of
the members of such other labor organiza-
tion) 1s (A) one hundred or more during
the first year after the effective date pre-

June 10

scribed in subsection (a) of sectlon 718,
(B) seventy-five or more during the second
year after such date or fifty or more during
the third year, or (C) twenty-five or more
thereafter, and such labor organization—

(1) is the certified representative of em-
ployees under the provisions of the National
Labor Relations Act, as amended, or the
Rallway Labor Act, as amended;

(2) although not certified, is a national or
international labor organization or a local
labor organization recognized or acting as
the representative of employees of an em-
ployer or employers engaged in an industry
affecting commerce; or

(3) has chartered a local labor organization
or subsidiary body which is representing or
actively seeking to represent employees of
employers within the meaning of paragraph
(1) or (2); or

(4) has been chartered by a labor orga-
nization representing or actively seeking to
represent employees within the meaning of
paragraph (1) or (2) as the local or sub-
ordinate body through which such employees
may enjoy membership or become affillated
with such labor organization; or

(5) 1s a conference, general committee,
joint or system board, or joint counecil sub-
ordinate to a national or international labor
organization, which includes a labor organi-
zation engaged in an industry affecting com-
merce within the meaning of any of the pre-
ceding paragraphs of this subsection.

(f) The term “employee” means an in-
dividual employed by an employer.

(g) The term “commerce” means trade,
trafic, commerce, transportation, transmis-
sion, or. communication among the several
States; or between a State and any place out-
side thereof; or within the District of Colum-
bia, or a possession of the United States; or
between points Iin the same State but
through a point outside thereof.

(h) The term *“industry affecting com-
merce” means any activity, business, or in-
dustry in commerce or in which a labor dis-
pute would hinder or obstruct commerce or
the free flow of commerce and includes any
activity or industry “affecting commerce”
within the meaning of the Labor-Manage-
ment Reporting and Disclosure Act of 1859,

(1) The term “State” includes a State of
the United States, the District of Columbla,
Puerto Rico, the Virgin Islands, American
Samoa, Guam, Wake Island, the Canal Zone,
and Outer Continental Shelf lands defined
in the Outer Continental Shelf Lands Act.

Ezxemption

Src. 702. This title shall not apply to an
employer with respect to the employment
of allens outside any State, or to a religious
corporation, association, or society with re-
spect to the employment of individuals of a
particular religion to perform work con-
nected with the carrying on by such cor-
poration, association, or soclety of its reli-
glous activities or to an educational institu-
tion with respect to the employment of in-
dividuals to perform work connected with
the educational activities of such institution,

Discrimination because of race, color, religion,
sex, or national origin

Sec. T03. (a) It shall be an unlawful em-
ployment practice for an employer—

(1) to fail or refuse to hire or to discharge
any individual, or otherwise to discriminate
agalnst any individual with respect to his
compensation, terms, conditions, or privi-
leges of employment, because of such in-
dividual’s race, color, religion, sex, or nation-
al origin; or

(2) to limit, segregate, or classify his em-
ployees in any way which would deprive or
tend to deprive any individual of employ-
ment opportunities or otherwise adversely
affect his status as an employee, because of
such indlvidual's race, color, religion, sex, or
national origin.
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(b) It shall be an unlawful employment
practice for an employment agency to fail
or refuse to refer for employment, or other-
wise to discriminate against, any individual
because of his race, color, religion, sex, or
national origin, or to classify or refer for
employment any individual on the basis of
his race, color, religion, sex, or national
origin.

(c) It shall be an unlawful employment
practice for a labor organization—

(1) to exclude or to expel from its mem-
bership, or otherwise to discriminate against,
any individual because of his race, color, re-
ligion, sex, or national origin;

(2) to limit, segregate, or classify its mem-
bership, or to classify or fail or refuse to
refer for employment any individual, in any
way which would deprive or tend to deprive
any individual of employment opportunities,
or would limit such employment opportuni-
tles or otherwise adversely affect his status
as an employee or as an applicant for em-
ployment, because of such individual’s race,
color, religion, sex, or national origin; or

(3) to cause or attempt to cause an em-
ployer to discriminate against an individual
in violation of this section,

(d) It shall be an unlawful employment
practice for any employer, labor organiza-
tion, or joint labor-management committee
controlling apprenticeship or other training
or retraining, including on-the-job training

to discriminate against any indi-
vidual because of his race, color, religion, sex,
or national origin in admission to, or em-
ployment in, any program established to
provide apprenticeship or other tralning.

(e) Nothwithstanding any other provision
of this title, (1) it shall not be an unlawful
employment practice for an employer to hire
and employ employees, for an employment
agency to classify, or refer for employment
any individual, for a labor organization to
classify its membership or to classify or re-
fer for employment any individual, or for
an employer, labor organization, or joint
labor-management committee controlling
apprenticeship or other training or retrain-
ing programs to admit or employ any indi-
vidual in any such program, on the basis of
his religion, sex, or national origin in those
certain instances where religion, sex, or na-
tional origin is a bona fide occupational
qualification reasonably necessary to the
normal operation of that particular business
or enterprise, and (2) it shall not be an
unlawful employment practice for a school,
college, university, or other educational in-
stitution or institution of learning to hire
and employ employees of a particular religion
if such school, college, university, or other
educational institution or institution of
learning is, in whole or in substantial part,
owned, supported, controlled, or managed by
a particular religion or by a particular re-
liglous corporation, association, or soclety,
or if the curriculum of such school, college,
university, or other educatlonal institution
or institution of learning is directed toward
the propagation of a particular religion.

(f) As used in this title, the phrase “un-
lawful employment practice” shall not be
deemed to include any action or measure
taken by an employer, labor organization,
joint labor-management committee, or em-
ployment agency with respect to an indi-
vidual who is a member of the Communist
Party of the United States or of any other
organization required to register as a Com-
munist-action or Communist-front orga-
nization by final order of the Subversive Ac-
tivities Control Board pursuant to the Sub-
versive Actlvities Control Act of 1950.

(g) Notwithstanding any other provision
of this title, it shall not be an unlawful em-
ployment practice for an employer to fail
or refuse to hire and employ any individual
for any position, for an employer to dis-
charge any individual from any position,
or for an employment agency to fail or re-
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fuse to refer any individual for employ-
ment in any position, or for a labor orga-
nization to fall or refuse to refer any indi-
vidual for employment in any position, if—

(1) the occupancy of such position, or
access to the premises in or upon which any
part of the duties of such position is per-
formed or is to be performed, is subject to
any requirement imposed in the interest
of the national security of the United States
under any security program in effect pur-
suant to or administered under any statute
of the United States or any Executive or-
der of the President; and

(2) such individual has not fulfilled or
has ceased to fulfill that requirement.

(h) Notwithstanding any other provision
of this title, it shall not be an unlawful
employment practice for an employer to
apply different standards of compensation,
or different terms, conditions, or privileges
of employment pursuant to a bona fide
seniority or merit system, or a system which
measures earnings by quantity or quality of
production or to employees who work in dif-
ferent locations, provided that such differ-
ences are not the result of an intention to
discriminate because of race, color, religion,
sex, or national origin.

(1) Nothing contained in this title shall
apply to any business or enterprise on or
near an Indian reservation with respect to
any publicly announced employment prac-
tice of such business or enterprise under
which a preferential treatment is given to
any individual because he is an Indain liv-
ing on or near a reservation.

(J) Nothing contained in this title shall
be interpreted to require any employer, em-
ployment agency, labor organization, or joint
labor-management committee subject to this
title to grant preferential treatment to any
individual or to any group because of the
race, color, religion, sex, or national origin
of such Individual or group on account of
an imbalance which may exist with respect
to the total number or percentage of persons
of any race, color, religion, sex, or national
origin employed by any employer, referred
or classified for employment by any employ-
ment agency or labor organization, admitted
to membership or classified by any labor
organization, or admitted to, or employed
in, any apprenticeship or other training
program, in comparison with the total num-
ber or percentage of persons of such race,
color, religion, sex, or national origin in any
community, State, section, or other area, or
in the available work force in any commu-
nity, State, section, or other area.

Other unlawjful employment practices

Sec. 704. (a) It shall be an unlawful em-
ployment practice for an employer to dis-
criminate agalnst any of his employees or
applicants for employment, for an employ-
ment agency to discriminate against any in-
dividual, or for a labor organization to dis-
criminate against any member thereof or
applicant for membership, because he has
opposed any practice made an unlawful em-
ployment practice by this title, or because
he has made a charge, testified, assisted, or
participated in any manner in an investiga-
tion, proceeding, or hearing under this title.

(b) It shall be an unlawful employment
practice for an employer, labor organization,
or employment agency to print or publish or
cause to be printed or published any notice
or advertisement relating to employment by
such an employer or membership in or any
classification or referral for employment by
such a labor organization, or relating to any
classification or referral for employment by
such an employment agency, indicating any
preference, limitation, specification, or dis-
crimination, based on race, color, religion,
sex, or natlonal origin, except that such a
notlce or advertisement may indicate a pref-
erence, limitation, specification, or diserim-
ination based on religion, sex, or national
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origin when religion, sex, or natlonal origin
is a bona fide occupational qualification for
employment,

Equal Employment Opportunity Commission

Sec. T05. (a) There is hereby created a
Commission to be known as the Equal Em-
ployment Opportunity Commission, which
shall be composed of five members, not more
than three of whom shall be members of the
same political party, who shall be appointed
by the President by and with the advice and
consent of the Senate. One of the original
members shall be appointed for a term of
one year, one for a term of two years, one
for a term of three years, one for a term of
four years, and one for a term of five years,
beginning from the date of enactment of this
title, but their successors shall be appointed
for terms of five years each, except that any
individual chosen to fill a vacancy shall be
appointed only for the unexpired term of
the member whom he shall succeed. The
President shall designate one member to
serve as Chairman of the Commission, and
one member to serve as Vice Chairman. The
Chairman shall be responsible on behalf of
the Commission for the administrative opera-
tions of the Commission, and shall appoint,
in accordance with the civil service laws, such
officers, agents, attorneys, and employees as
it deems necessary to assist it in the perform-
ance of its functions and to fix their compen-
sation in accordance with the Classification
Act of 1949, as amended. The Vice Chairman
shall act as Chairman in the absence or dis-
ability of the Chairman or in the event of a
vacancy in that office,

(b) A vacancy in the Commission shall not
impair the right of the remaining members
to exercise all the powers of the Commission
and three members thereof shall constitute
a quorum.

(¢) The Commission shall have an officlal
seal which shall be judicially noticed.

(d) The Commission shall at the close of
each fiscal year report to the Congress and to
the President concerning the action 1t has
taken; the names, salaries, and dutles of all
individuals in its employ and the moneys
it has disbursed; and shall make such fur-
ther reports on the cause of and means of
eliminating diserimination and such recom-
mendations for further legislation as may
appear desirable.

(e) The Federal Executive Pay Act of 1956,
as amended (5 U.S.C. 2201-2209), is further
amended—

(1) by adding to sectlon 105 thereof
(6 U.S.C. 2204) the following clause:

“(82) Chairman, Equal Employment Op-
portunity Commission"; and

(2) by adding to clause (45) of section 106
(a) thereof (5 U.S.C. 2205(a)) the follow-
ing: “Equal Employment Opportunity Com-
mission (4)."”

(f) The principal office of the Commission
shall be in or near the District of Columbia,
but it may meet or exercise any or all its
powers at any other place. The Commission
may establish such regional or State offices
as it deems necessary to accomplish the pur-
pose of this title.

(g) The Commission shall have power—

(1) to cooperate with and, with their con-
sent, utilize regional, State, local, and other
agencles, both public and private, and in-
dividuals;

(2) to pay to witnesses whose depositions
are taken or who are summoned before the
Commission or any of its agents the same
witness and mileage fees as are paid to wit-
nesses in the courts of the United States;

(3) to furnish to persons subject to this
title such technical assistance as they may
request to further their compliance with this
title or an order issued thereunder;

(4) upon the request of (i) any employer,
whose employees or some of them, or (ii)
any labor organization, whose members or
some of them, refuse or threaten to refuse
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to cooperate in effectuating the provisions
of this title, to assist in such effectuation
by conciliation or such other remedial ac-
tion as is provided by this title;

(6) to make such technical studies as are
appropriate to effectuate the purposes and
policles of this title and to make the results
of such studies avallable to the public;

(6) to refer matters to the Attorney Gen-
eral with recommendations for intervention
in a civil action brought by an aggrieved
party under section 706, or for the institu-
tion of a civil action by the Attorney Gen-
eral under section 707, and to advise, consult,
and assist the Attorney General on such
matters.

(h) Attorneys appointed under this sec-
tlon may, at the direction of the Commission,
appear for and represent the Commission in
any case in court.

(i) The Commission shall, in any of its
educational or promotional activities, co-
operate with other departments and agencles
in the performance of such educational and
promotional activities.

Prevention of unlawful employment practices

Sec. T06. (a) Whenever it is charged in
writing under cath by a person claiming to
be aggrieved, or a written charge has been
flled by a member of the Commission where
he has reasonable cause to believe a violation
of this title has occurred (and such charge
sets forth the facts upon which it is based)
that an employer, employment agency, or
labor organization has engaged in an un-
lawful employment practice, the Commission
shall furnish such employer, employment
agency, or labor organization (hereinafter
referred to as the “respondent”) with a copy
of such charge and shall make an Investiga-
tion of such charge, provided that such
charge shall not be made public by the
Commission. If the Commission shall deter-
mine, after such investigation, that there is
reasonable cause to believe that the charge
is true, the Commission shall endeavor to
eliminate any such alleged unlawful employ-
ment practice by informal methods of con-
ference, conciliation, and persuasion. Noth-
ing sald or done during and as a part of such
endeavors may be made public by the Com-
mission without the written consent of the
parties, or used as evidence in a subsequent
proceeding. Any officer or employee of the
Commission, who shall make public in any
manner whatever any information in viola-
tion of this subsection shall be deemed gullty
of a misdemeanor and upon conviction
thereof shall be fined not more than §1,000
or imprisoned not more than one year.

(b) In the case of an alleged unlawful
employment practice occurring in a State, or
political subdivision of a State, which has
a State or local law prohibiting the unlawful
employment practice alleged and establishing
or authorizing a State or local authority to
grant or seek relief from such practice or to
institute criminal proceedings with respect
thereto upon receiving notice thereof, no
charge may be filed under subsection (a) by
the person aggrieved before the expiration
of sixty days after proceedings have been
commenced under the State or local law,
unless such proceedings have been earlier
terminated, provided that such sixty-day
period shall be extended to one hundred and
twenty days during the first year after the
effective date of such State or local law.
If any requirement for the commencement of
such proceedings is imposed by a State or
loecal authority other than a requirement of
the filing of a written and signed statement
of the facts upon which the proceeding is
based, the proceeding shall be deemed to
have been commenced for the purposes of
this subsection at the time such statement
is sent by registered mall to the appropriate
State or local authority.

(c) In the case of any charge filed by &
member of the Commission alleging an un-
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lawful employment practice occurring in a
State or political subdivision of a State,
which has a State or local law prohibiting
the practice alleged and establishing or au-
thorizing a State or local authority to grant
or seek relief from such practice or to insti-
tute criminal proceedings with respect
thereto upon receiving notice thereof, the
Commission shall, before taking any action
with respect to such charge, notify the ap-
propriate State or local officials and, upon
request, afford them a reasonable time, but
not less than sixty days (provided that such
sixty-day period shall be extended to one
hundred and twenty days during the first
year after the effective day of such State or
local law), unless a shorter period is re-
quested, to act under such State or local
law to remedy the practice alleged.

(d) A charge under subsection (a) shall
be filed within ninety days after the alleged
unlawful employment practice occurred, ex-
cept that in the case of an unlawful employ-
ment practice with respect to which the per-
son aggrieved has followed the procedure set
out in subsection (b), such charge shall be
filed by the person aggrieved within two hun-
dred and ten days after the alleged unlawful
employment practice occurred, or within
thirty days after receiving notice that the
State or local agency has terminated the
proceedings under the State or local law,
whichever is earlier, and a copy of such
charge shall be filed by the Commission with
the State or local agency.

(e) If within thirty days after a charge is
filed with the Commission or within thirty
days after expiration of any period of refer-
ence under subsection (c¢) (except that in
either case such period may be extended to
not more than sixty days upon a determina-
tion by the Commission that further efforts
to secure voluntary compliance are war-
ranted), the Commission has been unable to
obtain voluntary compliance with this title,
the Commission shall so notify the person
aggrieved and a civil action may, within
thirty days thereafter, be brought against
the respondent named in the charge (1) by
the person claiming to be aggrieved, or (2)
if such charge was flled by a member of
the Commission, by any person whom the
charge alleges was aggrieved by the alleged
unlawful employment practice. Upon appli-
cation by the complainant and in such cir-
cumstances as the court may deem Just, the
court may appoint an attorney for such com-
plainant and may authorize the commence-
ment of the action without the payment of
fees, costs, or security. Upon timely appli-
cation, the court may, in its discretion, per-
mit the Attorney General to intervene in
such civil action. Upon request, the court
may, in its discretion, stay further proceed-
ings for not more than sixty days pending
the termination of State or local proceedings
described in subsection (b) or the efforts of
the Commission to obtain voluntary com-
pliance.

(f) Each United States district court and
each United States court of a place subject
to the jurisdiction of the United States shall
have jurisdiction of actions brought under
this title. Such an action may be brought
in any judicial district in the State in which
the unlawful employment practice is alleged
to have been committed, in the judicial dis-
trict in which the employment records rele-
vant to such practice are maintained and
administered, or in the judicial district in
which the plaintiff would have worked but
for the alleged unlawful employment prac-
tice, but if the respondent is not found
within any such district, such an action may
be brought within the judicial district in
which the respondent has his principal of-
fice. For the purposes of sections 1404 and
1406 of title 28 of the United States Code,
the judicial district in which the respondent
has his principal office shall in all cases be
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considered a district in which the action
might have been brought.

(g) If the court finds that the respondent
has intentionally engaged in or i1s intention-
ally engaging in an unlawful employment
practice charged in the complaint, the court
may enjoin the respondent from engaging
in such unlawful employment practice, and
order such affirmative action as may be ap-
propriate, which may include reinstatement
or hiring of employees, with or without back
pay (payable by the employer, employment
agency, or labor organization, as the case
may be, responsible for the unlawful em-
ployment practice). Interim earnings or
amounts earnable with reasonable diligence
by the person or persons discriminated
against shall operate to reduce the back pay
otherwise allowable. No order of the court
shall require the admission or reinstatement
of an individual as a member of a union or
the hiring, reinstatement, or promotion of
an individual as an employee, or the pay-
ment to him of any back pay, If such in-
dividual was refused admission, suspended,
or expelled or was refused employment or
advancement or was suspended or dis-
charged for any reason other than dis-
crimination on account of race, color, reli-
glon, sex, or national origin or in violation
of section T04(a).

(h) The provisions of the Act entitled “An
Act to amend the Judicial Code and to de-
fine and limit the jurisdiction of courts sit-
ting in equity, and for other purposes,”
approved March 23, 1932 (29 US.C. 101-
115), shall not apply with respect to civil
actions brought under this section.

(i) In any case in which an employer, em-
ployment agency, or labor organization fails
to comply with an order of a court issued in
a civil action brought under subsection (e),
the Commission may commence proceedings
to compel compliance with such order,

(J) Any civil action brought under sub-
section (e) and any proceedings brought un-
der subsection (i) shall be subject to appeal
as provided In sections 1291 and 1292, title
28, United States Code.

(k) In any action or proceeding under this
title the court, in its discretion, may allow
the prevailing party, other than the Com-
mission or the United States, a reasonable
attorney’s fee as part of the costs, and the
Commission and the United States shall be
liable for costs the same as a private person.

Bec. 707. (a) Whenever the Attorney Gen-
eral has reasonable cause to believe that any
person or group of persons is engaged in a
pattern or practice of resistance to the full
enjoyment of any of the rights secured by
this title, and that the pattern or practice is
of such a nature and is intended to deny the
full exercise of the rights herein described,
the Attorney General may bring a civil ac-
tion in the appropriate district court of the
United States by flling with it a complaint
(1) signed by him (or in his absence the
Acting Attorney General), (2) setting forth
facts pertaining to such pattern or practice,
and (3) requesting such relief, including an
application for a permanent or temporary
injunction, restraining order or other order
agailnst the person or persons responsible for
such pattern or practice, as he deems neces-
sary to insure the full enjoyment of the
rights herein described.

(b) The district courts of the United
States shall have and shall exercise juris-
diction of proceedings instituted pursuant
to this section, and in any such proceeding
the Attorney General may file with the clerk
of such court a request that a court of three
Jjudges be convened to hear and determine
the case. Such request by the Attorney Gen-
eral shall be accompanied by a certificate
that, In his opinion, the case is of general
public importance. A copy of the certificate
and request for a three-judge court shall be
immediately furnished by such clerk to the
chief judge of the circuit (or in his absence,
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the presiding circuit judge of the circuit)
in which the case is pending. Upon receipt
of such request it shall be the duty of the
chief judge of the circuit or the presiding
circult judge, as the case may be, to desig-
nate immediately three judges in such cir-
cult, of whom at least one shall be a circuit
judge and another of whom shall be a district
judge of the court in which the proceeding
was instituted, to hear and determine such
case, and it shall be the duty of the judges
s0 designated to assign the case for hearing
at the earliest practicable date, to participate
in the hearing and determination thereof,
and to cause the case to be in every way
expedited. An appeal from the final judg-
ment of such court will lle to the Supreme
Court.

In the event the Attorney General fails to
file such a request in any such proceeding,
it shall be the duty of the chief judge of the
district (or in his absence, the acting chief
judge) in which the case is pending im-
mediately to designate a judge in such dis-
trict to hear and determine the case. In the
event that no judge in the district is available
to hear and determine the case, the chief
judge of the district, or the acting chief
judge, as the case may be, shall certify this
fact to the chief judge of the circuit (or in
his absence, the acting chief judge) who shall
then designate a district or circuit judge of
the circult to hear and determine the case.

It shall be the duty of the judge designated
pursuant to this section to assign the case
for hearing at the earliest practicable date
and to cause the case to be In every way
expedited.

Effect on State laws

Sec. 708. Nothing In this title shall be
deemed to exempt or relieve any person from
any liability, duty, penalty, or punishment
provided by any present or future law of any
State or political subdivision of a State, other
than any such law which purports to require
or permit the doing of any act which would
be an unlawful employment practice under
this title.

Investigations, inspections, records, State

ag es

Sec. T09 (a) In connectlon with any in-
vestigation of a charge filed under section
708, the Commission or its designated rep-
resentative shall at all reasonable times have
access to, for the purposes of examination,
and the right to copy any evidence of any
person being Iinvestigated or proceeded
agailnst that relates to unlawful employment
practices covered by this title and is relevant
to the charge under investigation.

(b) The Commission may cooperate with
State and local agencies charged with the ad-
ministration of State fair employment prac-
tices laws and, with the consent of such
agencles, may for the purpose of carrying out
its functions and duties under this title and
within the limitation of funds appropriated
specifically for such purpose, utilize the serv-
ices of such agencies and their employees and,
notwithstanding any other provision of law,
may reimburse such agencies and their em-
ployees for services rendered to assist the
Commission in carrying out this title. In
furtherance of such cooperative efforts, the
Commission may enter into written agree-
ments with such State or local agencies and
such agreements may Iinclude provisions
under which the Commission shall refrain
from processing a charge in any cases or class
of cases specified in such agreements and
under which no person may bring a civil
action under section 706 In any cases or
class of cases so specified, or under which
the Commission shall relieve any person or
class of persons in such State or locality from
requirements imposed under this section.
The Commission shall rescind any such
agreement whenever it determines that the
agreement no longer serves the interest of
effective enforcement of this title.
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(c) Except as provided in subsection (d),
every employer, employment agency, and la-
bor organization subject to this title shall
(1) make and keep such records relevant to
the determinations of whether unlawful em-
ployment practices have been or are being
committed, (2) preserve such records for such
periods, and (3) make such reports there-
from, as the Commission shall prescribe by
regulation or order, after public hearing, as
reasonable, necessary, or appropriate for the
enforcement of this title or the regulations
or orders thereunder, The Commission shall,
by regulation, require each employer, labor
organization, and joint labor-management
committee subject to this title which con-
trols an apprenticeship or other training pro-
gram to maintain such records as are rea-
sonably necessary to carry out the purpose
of this title, including, but not limited to, a
list of applicants who wish to participate in
such program, including the chronological
order in which such applications were re-
ceived, and shall furnish to the Commission,
upon request, a detailed description of the
manner in which persons are selected to par-
ticipate in the apprenticeship or other train-
ing program. Any employer, employment
agency, labor organization, or joint labor-
management committee which believes that
the application to it of any regulation or or-
der issued under this section would result in
undue hardship may (1) apply to the Com-
mission for an exemption from the applica-
tion of such regulation or order, or (2) bring
a civil action in the United States district
court for the district where such records are
kept. If the Commission or the court, as the
case may be, finds that the application of the
regulation or order to the employer, employ-
ment agency, or labor organization in ques-
tion would impose an undue hardship, the
Commission or the court, as the case may be,
may grant appropriate relief.

(d) The provisions of subsection (c) shall
not apply to any employer, employment
agency, labor organization, or joint labor-
management committee with respect to mat-
ters occurring in any State or political sub-
division thereof which has a fair employment
practice law during any period in which such
employer, employment agency, labor orga-
nization, or joint labor-management commit-
tee is subject to such law, except that the
Commission may require such notations on
records which such employer, employment
agency, labor organization, or joint labor-
management committee keeps or is required
to keep as are necessary because of differ-
ences in coverage or methods of enforcement
between the State or local law and the pro-
visions of this title. Where an employer is
required by Executive Order 10925, issued
March 6, 1961, or by any other Executive or-
der prescribing fair employment practices for
Government contractors and subcontractors,
or by rules or regulations issued thereunder,
to file reports relating to his employment
practices with any Federal agency or com-
mittee, and he is substantially in compliance
with such requirements, the Commission
shall not require him to file additional re-
ports pursuant to subsection (c) of this sec-
tion.

(e) It shall be unlawful for any officer or
employee of the Commission to make public
in any manner whatever any information ob-
tained by the Commission pursuant to its
authority under this section prior to the in-
stitution of any proceeding under this title
involving such information. Any officer or
employee of the Commission who shall make
public in any manner whatever any informa-
tion in violation of this subsection shall be
gullty of a misdemeanor and upon conviction
thereof, shall be fined not more than 1,000,
or imprisoned not more than one year.

Investigatory powers

Sec. 710, (a) PFor the purposes of any in-
vestigation of a charge filed under the au-
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thority contained in section 708, the Com-
mission shall have authority to examine wit-
nesses under oath and to require the produc-
tion of documentary evidence relevant or
material to the charge under investigation.

(b) If the respondent named in a charge
filed under section 706 falls or refuses to
comply with a demand of the Commission
for permission to examine or to copy evi-
dence in conformity with the provisions of
section 709(a), or if any person required
to comply with the provisions of section
708 (c) or (d) falls or refuses to do so, or
if any person fails or refuses to comply with
a demand by the Commission to give testi-
mony under oath, the United States district
court for the district in which such person
is found, resides, or transacts business, shall,
upon application of the Commission, have
Jurisdiction to issue to such person an order
requiring him to comply with the provisions
of section 709 (c¢) or (d) or to comply with
the demand of the Commission, but the at-
tendance of a witness may not be required
outside the State where he is found, resides,
or transacts business and the production of
evidence may not be required outside the
State where such evidence is kept.

(c) Within twenty days after the service
upon any person charged under section 706
of a demand by the Commission for the pro-
duction of documentary evidence or for per-
mission to examine or to copy evidence in
conformity with the provisions of section
708(a), such person may file in the district
court of the United States for the judicial
district in which he resides, is found, or
transacts business, and serve upon the Com-
mission a petition for an order of such court
modifying or setting aside such demand.
The time allowed for compliance with the
demand in whole or in part as deemed prop-
er and ordered by the court shall not run
during the pendency of such petition in the
court. Such petition shall specify each
ground upon which the petitioner relies in
seeking such relief, and may be based upon
any failure of such demand to comply with
the provisions of this title or with the limi-
tations generally applicable to compulsory
process or upon any constitutional or other
legal right or privilege of such person. No
objection which is not raised by such a peti-
tion may be urged in the defense to a pro-
ceeding initiated by the Commission under
subsection (b) for enforcement of such a
demand unless such proceeding is com-
menced by the Commission prior to the ex-
piration of the twenty-day period, or unless
the court determines that the defendant
could not reasonably have been aware of
the avallability of such ground of objection.

(d) In any proceeding brought by the Com-
mission under subsection (b), except as pro-
vided in subsection (c) of this section, the
defendant may petition the court for an
order modifying or setting aside the demand
of the Commission.

Notices to be posted

Sec. T11. (a) Every employer, employment
agency and labor organization, as the case
may be, shall post and keep posted In con-
spicuous places upon its premises where
notices to employees, applicants for employ-
ment, and members are customarily posted a
notice to be prepared or approved by the
Commission setting forth excerpts from or,
summaries of, the pertinent provisions of
this title and Information pertinent to the
filing of a complaint,

(b) A willful violation of this section shall
be punishable by a fine of not more than
$100 for each separate offense.

Veterans’ preference

Sec. T12. Nothing contained in this title
shall be construed to repeal or modify any
Federal, State, territorial, or local law cre-
ating special rights or preference for veterans.
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Rules and regulations

Sec. 713. (a) The Commission shall have
authority from time to time to issue, amend,
or rescind suitable procedural regulations to
carry out the provisions of this title. Regu-
lations issued under this section shall be in
conformity with the standards and limita-
tions of the Administrative Procedure Act.

(b) In any action or proceeding based on
any alleged unlawful employment practice,
no person shall be subject to any liability or
punishment for or on account of (1) the
Commission by such person of an unlawful
employment practice if he pleads and proves
that the act or omission complained of
was In good faith, in conformity with, and in
rellance on any written interpretation or
opinion of the Commission, or (2) the fail-
ure of such person to publish and file any
information required by any provision of
this title if he pleads and proves that he
failed to publish and file such information in
good faith, in conformity with the instruc-
tlons of the Commission issued under this
title regarding the filing of such information.
Buch a defense, if established, shall be a bar
to the action or proceeding, notwithstanding
that (A) after such act or omission, such
interpretation or opinion is modified or re-
scinded or is determined by judicial author-
ity to be Invalid or of no legal effect, or (B)
after publishing or filing the description and
annual reports, such publication or filing is
determined by judicial authority not to be in
conformity with the requirements of this
title.

Forcibly resisting the Commission or fits
representatives

Sec, T14. The provisions of section 111,
title 18, United States Code, shall apply to
officers, agents, and employees of the Com-
mission in the performance of their official
duties.

Special study by Secretary of Labor

Bec. T15. The BSecretary of Labor shall
make a full and complete study of the fac=
tors which might tend to result in discrim-
ination in employment because of age and
of the consequences of such discrimination
on the economy and individuals affected.
The Secretary of Labor shall make a report
to the Congress not later than June 30, 1965,
containing the results of such study and
shall include in such report such recom-
mendations for legislation to prevent arbi-
trary discrimination in employment because
of age as he determines advisable.

Effective date

Sec. T16. (a) This title shall become ef-
fective one year after the date of its enact-
ment.

(b) Notwithstanding subsection (a), sec-
tions of this title other than sectlons 703,
T04, 706, and 707 shall become effective
immediately.

(¢) The Presldent shall, as soon as feasible
after the enactment of this title, convene
one or more conferences for the purpose of
enabling the leaders of groups whose mem-
bers will be affected by this title to become
familiar with the rights afforded and obliga-
tions imposed by its provisions, and for the
purpose of making plans which will result in
the falr and effective administration of this
title when all of its provisions become effec-
tive. The President shall invite the partici-
pation In such conference or conferences of
(1) the members of the President’s Com-
mittee on Equal Employment Opportunity,
(2) the members of the Commission on Civil
Rights, (3) representatives of State and local
agencies engaged in furthering equal em-
ployment opportunity, (4) representatives of
private agencies engaged In furthering equal
employment opportunity, and (5) represent-
atives of employers, labor organizations, and
employment agencies who will be subject to
this title.
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TITLE VIII—REGISTRATION AND VOTING
BTATISTICS

Sec. 801, The Secretary of Commerce shall
promptly conduct a survey to compile regis-
tration and voting statistics in such geo-
graphic areas as may be recommended by
the Commission on Civil Rights. Such a
survey and compilation shall, to the extent
recommended by the Commission on Civil
Rights, Include a count of persons of voting
age by race, color, and national origin, and
determination of the extent to which such
persons are registered to vote, and have voted
in any statewide primary or general election
in which the Members of the United States
House of Representatives are nominated or
elected, since January 1, 1960. Such infor-
mation shall also be collected and compiled
in connection with the Nineteenth Decennial
Census, and at such other times as the Con-
gress may prescribe. The provislons of sec-
tion 9 and chapter T of title 13, United States
Code, shall apply to any survey, collection,
or compilation of registration and voting
statistics carried out under this title: Pro-
vided, however, That no person shall be com-
pelled to disclose his race, color, national
origin, political party affillation, how he
voted, or the reasons therefor, nor shall any
penalty be imposed for his failure or refusal
to make such disclosure. Every person in-
terrogated orally, by written survey or ques-
tlonnaire or by any other means with re-
spect to such information shall be fully ad-
vised with respect to his right to fall or re-~
fuse to furnish such information,

TITLE IX—INTERVENTION AND PROCEDURE
AFTER REMOVAL IN CIVIL RIGHTS CASES

Sec. 801. Title 28 of the United States Code,
section 1447(d), 1s amended to read as fol-
lows:

“An order remanding a case to the State
court from which it was removed is not
reviewable on appeal or otherwise, except that
an order remanding a case to the State court
from which it was removed pursuant to sec-
tion 1443 of this title shall be reviewable by
appeal or otherwise.”

Sec. 902. Whenever an actlon has been
commenced in any court of the United States
seeking relief from the denial of equal pro-
tection of the laws under the fourteenth
amendment to the Constitution on account
of race, color, religion, or national origin,
the Attorney General for or in the name of
the United States may intervene in such ac-
tion, if the Attorney General certifies that
the case is of general public importance, In
such action the United States shall be en-
titled to the same relief as if it had instituted
the action.

TITLE X—ESTABLISHMENT OF COMMUNITY
RELATIONS SERVICE

BEec, 1001. (a) There is hereby established
in the Department of Commerce a Commu-
nity Relations Service (hereinafter referred
to as the “Service”), which shall be headed
by a Director who shall be appointed by the
President with the advice and consent of
the Senate for a term of four years. The
Director is authorized to appoint, subject to
the civil service laws and regulations, such
other personnel as may be necessary to
enable the Service to carry out its functions
and duties, and to fix their compensation
in accordance with the Classification Act of
1949, as amended. The Director is further
authorized to procure services as authorized
by section 15 of the Act of August 2, 1946
(60 Stat. 810; 6 U.S.C. 556(a)), but at rates
for individuals not in excess of 8§75 per
diem.

(b) Section 106(a) of the Federal Execu-
tive Pay Act of 1956, as amended (5 U.S.C.
2205(a)), is further amended by adding the
following clause thereto:

“(52) Director, Community Relations Serv-
ice.”
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Sec. 1002. It shall be the function of the
Bervice to provide assistance to communi-
tles and persons therein in resolving dis-
putes, disagreements, or difficulties relating
to discriminatory practices based on race,
color, or hational origin which impair the
rights of persons in such communities under
the Constitution or laws of the United States
or which affect or may affect interstate com-
merce. The Service may offer its services In
cases of such disputes, disagreements, or
difficulties whenever, in its judgment, peace-
ful relations among the citizens of the com-
munity involved are threatened thereby,
and it may offer its services either upon its
own motion or upon the request of an ap-
propriate State or local official or other inter-
ested person.

Sec. 1003, (a) The Service shall, when-
ever possible, in performing its functions,
seek and utilize the cooperation of appro-
priate State or local, public, or private
agencles.

(b) The activities of all officers and em-
ployees of the Service in providing con-
clliation assistance shall be conducted in
confidence and without publicity, and the
Service shall hold confidential any informa-
tion acquired in the regular performance of
its duties upon the understanding that it
would be so held. No officer or employee of
the Service shall engage in the performance
of investigative or prosecuting functions of
any department or agency in any litigation
arising out of a dispute in which he acted
on behalf of the Service. Any officer or other
employee of the Service, who shall make
public in any manner whatever any infor-
mation in violation of this subsection, shall
be deemed guilty of a misdemeanor and,
upon conviction thereof, shall be fined not
more than $1,000 or imprisoned not more
than one year.

Sec. 1004. Subject to the provisions of
sections 205 and 1003(b), the Director shall,
on or before January 31 of each year, sub-
mit to the Congress a report of the activities
of the Service during the preceding fiscal
year.

TITLE XI—MISCELLANEOUS

Sec. 1101, In any proceeding for criminal
contempt arising under title II, III, IV, V,
VI, or VII of this Act, the accused, upon
demand therefor, shall be entitled to a trial
by jury, which shall conform as near as may
be to the practice in criminal cases. Upon
conviction, the accused shall not be fined
more than $1,000 or Imprisoned for more
than six months.

This section shall not apply to contempts
committed in the presence of the court, or so
near thereto as to obstruct the administra-
tion of justice, nor to the misbehavior, mis-
conduct, or disobedience of any officer of
the court in respect to writs, orders, or process
of the court.

Nor shall anything herein be construed to
deprive courts of their power, by civil con-
tempt proceedings, without a jury, to secure
compliance with or to prevent obstruction
of, as distinguished from punishment for
violations of, any lawful writ, process, order,
rule, decree, or command of the court in
accordance with the prevailing usages of law
and equity, including the power of detention,

SEc. 1102. Nothing in this Act shall be con-
strued to deny, impair, or otherwise affect
any right or authority of the Attorney Gen-
eral or of the United States or any agency
or officer thereof under existing law to in-
stitute or intervene in any action or pro-
ceeding.

Sec. 1103. Nothing contained in any title
of this Act shall be construed as indicating
an intent on the part of Congress to occupy
the field in which any such title operates
to the exclusion of State laws on the same
subject matter, nor shall any provision of
this Act be construed as invalidating any
provision of State law unless such provision
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is inconsistent with any of the purposes of
this Act, or any provislon thereof.

BEc. 1104. There are hereby authorized to
be appropriated such sums as are necessary
to carry out the provislon.a of this Act.

SEc. 1105. If any provision of this Act or the
application thereof to any person or cir-
cumstances is held invalid, the remainder of
the Act and the application of the provision to
other persons not similarly situated or to
other circumstances shall not be affected
thereby.

AMENDMENT NO. 1053

Mr. COOPER. Mr. President, I sub-
mit an amendment to the amendment in
the nature of a substitute (No. 656) sub-
mitted by the Senator from Illinois [Mr.
Dirksen], for himself and other Sen-
ators, to H.R. 7152, and ask that it be
printed, considered as having been read,
and lie on the table.

The ACTING PRESIDENT pro tem-
pore. Without objection, the request of
the Senator is agreed to; and the amend-
ment will be received, considered as hav-
ing been read, printed, and lie on the
desk.

The amendment (No. 1053) is as fol-
lows:

On page 8, beginning with line 10, strike
out all through line 18, and Insert in lieu
thereof the following: “That the Attorney
General may enter into agreements with ap-
propriate State or local authorities as are
necessary in the preparation, conduct, and
maintenance of such tests for persons who
are blind or otherwise physically handi-
capped.”

Mr. DIRKSEN. Mr. President, it is a
year ago this month that the late Pres-
ident Kennedy sent his civil rights bill
and message to the Congress. For 2
years, we had been chiding him about
failure to act in this field. At long last,
and after many conferences, it became
a reality.

After 9 days of hearings before the
Senate Judiciary Committee, it was re-
ferred to a subcommittee. There it lan-
guished and the administration leader-
gllllilp finally decided to await the House

In the House it traveled an equally
tortuous road. But at long last, it
reached the House floor for action. It
was debated for 64 hours; 155 amend-
ments were offered; 34 were approved.
On February 10, 1964, it passed the House
by a vote of 290 to 130. That was a 65-
percent vote.

It was messaged to the Senate on Feb-
ruary 17 and reached the Senate Calen-
dar on February 26. The motion to take
up and consider was made on March 9.
That motion was debated for 16 days
and on March 26 by a vote of 67 to 17 it
was adopted.

It is now 4 months since it passed the
House. It is 34 months since it came
to the Senate Calendar. Three months
have gone by since the motion to con-
sider was made. We have acted on one
intervening motion to send the bill back
to the Judiciary Committee and a vote
on the jury trial amendment. That has
been the extent of our action.

Sharp opinions have developed. In-
credible allegations have been made.
Extreme views have been asserted. The
mail volume has been heavy. The bill
has provoked many long-distance tele-
phone calls, many of them late at night
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or in the small hours of the morning.
There has been unrestrained criticism
about motives. Thousands of people
have come to the Capitol to urge imme-
diate action on an unchanged House bill.

For myself, I have had but one pur-
pose and that was the enactment of a
good, workable, equitable, practical bill
having due regard for the progress made
in the civil rights field at the State and
local level.

I am no Johnnie-come-lately in this
field. Thirty years ago, in the House of
Representatives, I voted on antipoll tax
and antilynching measures. Since then,
I have sponsored or cosponsored scores
of bills dealing with civil rights.

At the outset, I contended that the
House bill was imperfect and deficient.
That fact is now quite generally con-
ceded. But the debate continued. The
number of amendments submitted in-
creased. They now number nearly 400.
The stalemate continued. A backlog of
work piled up. Committees could not
function normally. It was an unhappy
situation and it was becoming a bit in-
tolerable.

It became increasingly evident that to
secure passage of a bill in the Senate
would require cloture and a limitation
on debate. Senate aversion to cloture is
traditional. Only once in 35 years has
cloture been voted. But the procedure
for cloture is a standing rule of the Sen-
ate. It grew out of a filibuster against
the armed ship bill in 1917 and has been
part of the Standing Rules of the Senate
for 47 years. To argue that cloture is
unwarranted or unjustified is to assert
that in 1917, the Senate adopted a rule
which it did not intend to use when cir-
cumstances required or that it was
placed in the rulebook only as to be re-
pudiated. It was adopted as an instru-
ment for action when all other efforts
failed.

Today the Senate is stalemated in its
efforts to enact a civil rights bill, one ver-
sion of which has already been approved
by the House by a vote of more than 2
to 1. That the Senate wishes to act on
a civil rights bill can be divined from the
fact that the motion to take up was
adopted by a vote of 67 to 17.

There are many reasons why cloture
should be invoked and a good civil rights
measure enacted.

First. It is said that on the night he
died, Vietor Hugo wrote in his diary, sub-
stantially this sentiment:

Stronger than all the armies is an idea
whose time has come.

The time has come for equality of op-
portunity in sharing in government, in
education, and in employment. It will
not be stayed or denied. It is here.

The problem began when the Consti-
tution makers permitted the importation
of persons to continue for another 20
years. That problem was to generate
the fury of civil strife 75 years later.
Out of it was to come the 13th amend-
ment ending servitude, the 14th amend-
ment to provide equal protection of the
laws and dual citizenship, the 15th
amendment to prohibit government
from abridging the right to vote.

Other factors had an impact. Two
and three-quarter million young Negroes
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served in World Wars I, II, and
Korea. Some won the Congressional
Medal of Honor and the Distinguished
Service Cross, Today they are fathers
and grandfathers. They brought back
impressions from countries where no
discrimination existed. These impres-
sions have been transmitted to children
and grandchildren. Meanwhile, hun-
dreds of thousands of colored have be-
come teachers and professors, doctors
and dentists, engineers and architects,
artists and actors, musicians and tech-
nicians. They have become status
minded. They have sensed inequality.
They are prepared to make the issue.
They feel that the time has come for the
idea of equal opportunity. To enact the
pending measure by invoking cloture is
imperative.

Second. Years ago, a professor who
thought he had developed an uncontro-
vertible scientific premise submitted it to
his faculty associates. Quickly they
picked it apart. In agony he cried out,
“Is nothing eternal?” To this one of his
associates replied, “Nothing is eternal
except change.”

Since the act of 1875 on public accom-
modations and the Supreme Court deci-
sion of 1883 which struck it down, Amer-
ica has changed. The population then
was 45 million. Today it is 190 million.
In the Pledge of Allegiance to the Flag we
intone, “One Nation, under God.” And
so it is. It is an integrated Nation. Air,
rail, and highway transportation make it
s0. A common language makes it so. A
tax pattern which applies equally to
white and nonwhite makes it so. Literacy
makes it so. The mobility provided by
80 million autos makes it so. The ac-
commodations laws in 34 States and the
District of Columbia makes it so. The
fair employment practice laws in 30
States make it so. Yes, our land has
changed since the Supreme Court deci-
sion of 1883.

As Lincoln once observed:

The occasion is piled high with difficulty
and we must rise with the occasion. As our
case is new, so we must think anew and act
anew. We must first disenthrall ourselves
and then we shall save the Union.

To my friends from the South, I would
refresh you on the words of a great
Georgian named Henry W. Grady. On
December 22, 1886, he was asked to re-
spond to a toast to the new South at the
New England society dinner. His words
were dramatic and explosive. He began
his toast by saying:

There was a South of slavery and seces-
sion—that South is dead. There is a South
of union and freedom-—that South thank
God is living, breathing, growing every hour,

America grows. America changes.
And on the civil rights issue we must
rise with the occasion. That calls for
cloture and for the enactment of a civil
rights bill.

Third. There is another reason—our
covenant with the people. For many
years, each political party has given
major consideration to a civil rights
plank in its platform. Go back and re-
examine our pledges to the country as
we sought the suffrage of the people
and for a grant of authority to manage
and direct their affairs. Were these
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pledges so much campaign stuff or did
we mean it? Were these promises on
civil rights but idle words for vote-get-
ting purposes or were they a covenant
meant to be kept? If all this was mere
pretense, let us confess the sin of hypoc-
risy now and vow not to delude the people
again.

To you, my Republican colleagues, let
me refresh you on the words of a great
American. His name is Herbert Hoover.
In his day he was reviled and maligned.
He was castigated and calumniated.
But today his views and his judgment
stand vindicated at the bar of history.
In 1952 he received a volcanic welcome
as he appeared before our national con-
vention in Chicago. On that occasion
he commented on the Whig Party, pred-
gegsor of the Republican Party, and

The Whig Party temporized, compromised
upon the issue of freedom for the Negro.
That party disappeared. It deserved to dis-
appear. Shall the Republican Party recelve
or deserve any better fate if it compromises
upon the issue of freedom for all men?

To those who have charged me with
doing a disservice to my party because
of my interest in the enactment of a
good civil rights bill—and there have
been a good many who have made that
charge—I can only say that our party
found its faith in the Declaration of In-
dependence in which a great Democrat,
Jefferson by name, wrote the flaming
words:

We hold these truths to be self-evident
that all men are created equal.

That has been the living faith of our
party. Do we forsake this article of
faith, now that equality’s time has come
or do we stand up for it and insure the
survival of our party and its ultimate
victory. There is no substitute for a
basic and righteous idea. We have a
duty—a firm duty—to use the instru-
ments at hand—namely, the -cloture
rule—to bring about the enactment of a
good civil rights bill.

Fourth. There is another reason why
we dare not temporize with the issue
which is before us. It is essentially
moral in character. It must be resolved
It will not go away. Iis time has come.
Nor is it the first time in our history that
an issue with moral connotations and
implications has swept away the resist-
ance, the fulminations, the legalistic
speeches, the ardent but dubious argu-
ments, the lamentations and the thought
patterns of an earlier generation and
pushed forward to fruition.

More than 60 years ago came the first
efforts to secure Federal pure food and
drug legislation. The speeches made on
this floor against this intrusion of
Federal power sound fantastically in-
credible today. But it would not be
stayed. Its time had come and since its
enactment, it has been expanded and
strengthened in nearly every Congress.

When the first efforts were made to ban
the shipment of goods in interstate com-
merce made with child labor, it was re-
garded as quite absurd. But all the
trenchant editorials, the bitter speeches,
the noisy onslaughts were swept aside as
this limitation on the shipment of goods
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made with sweated child labor moved on
to fulfillment. Its time had come.

More than 80 years ago came the first
efforts to establish a civil service and
merit system to cover Federal employees.
The proposal was ridiculed and drenched
with sarcasm. Some of the sharpest at-
tacks on the proposal were made on this
very Senate floor. But the bullet fired by
a disappointed office seeker in 1880 which
took President Garfield's life was the in-
strument of destiny which placed the
Pendleton Act on the Federal statute
books in 1883. It was an idea whose time
had come.

When the New York Legislature placed
a limit of 10 hours per day and 6 days
per week upon the bakery workers in
that State, this act was struck down by
the U.S. Supreme Court. But in due
time came the 8-hour day and the 40-
hour week and how broadly accepted this
concept is today. Its time had come.

More than 60 years ago, the elder La
Follette thundered against the election
of U.S. Senators by the State legisla-
tures. The cry was to get back to the
people and to first principles. On this
Senate floor, Senators sneered at his ef-
forts and even left the Chamber to show
their contempt. But 50 years ago, the
Constitution was amended to provide for
the direct election of Senators. Its time
had come.

Ninety-five years ago came the first
endeavor to remove the limitation on
sex in the exercise of the franchise. The
comments made in those early days
sound unbelievably ludicrous. But on
and on went the effort and became the
19th amendment to the Constitution. Its
time had come.

When the eminent Joseph Choate ap-
peared before the Supreme Court to as-
sert that a Federal income tax statute
was unconstitutional and communistic,
the Court struck down the work of Con-
gress. Just 20 years later in 1913 the
power of Congress to lay and collect
taxes on incomes became the 16th
amendment to the Constitution itself.

These are but some of the things
touching closely the affairs of the people
which were met with stout resistance,
with shrill and strident cries of radical-
ism, with strained legalisms, with an-
guished entreaties that the foundations
of the Republic were being rocked. But
an inexorable moral force which oper-
ates in the domain of human affairs
swept these efforts aside and today they
are accepted as parts of the social, eco-
nomic and political fabric of America.

Pending before us is another moral is-
sue. Basically it deals with equality of
opportunity in exercising the franchise,
in securing an education, in making a
livelihood, in enjoying the mantle of pro-
tection of the law. It has been a long,
hard furrow and each generation must
plow its share. Progress was made in
1957 and 1960. But the furrow does not
end there. It requires the implementa-
tion provided by the substitute measure
which is before us. And to secure that
implementation requires cloture.

Let me add one thought to these ob-
servations. Today is an anniversary. It
is in fact the 100th anniversary of the
nomination of Abraham Lincoln for a
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second term for the Presidency on the
Republican ticket. Two documents be-
came the blueprints for his life and his
conduct, The first was the Declaration
of Independence which proclaimed the
doctrine that all men are created equal.
The second was the Constitution, the
preamble to which began with the words:

We, the people * * * do ordain and estab-

lish this Constitution for the United States
of America,

These were the articles of his superb
and unquenchable faith. Nowhere and
at no time did he more nobly reaffirm
that faith than at Gettysburg 101 years
ago when he spoke of “a new nation, con-
ceived in liberty and dedicated to the
proposition that all men are ecreated
equal.”

It is to take us further down that road
that a bill is pending before us. We have
a duty to get that job done. To do it will
require cloture and a limitation on de-
bate as provided by a standing rule of
the Senate which has been in being for
nearly 50 years. I trust we shall not fail
in that duty.

That, from a great Republican, think-
ing in the frame of equality of oppor-
tunity—and that is all that is involved
in this bill.

To those who have charged me with
doing a disservice to my party—and
there have been many—I can only say
that our party found its faith in the
Declaration of Independence, which was
penned by a great Democrat, Thomas
Jefferson by name. There he wrote the
great words:

We hold these truths to be self-evident,
that all men are created equal.

That has been the living faith of our
party. Do we forsake this article of
faith, now that the time for our deci-
sion has come?

There is no substitute for a basic
ideal. We have a firm duty to use the
instrument at hand; namely, the cloture
rule, to bring about the enactment of a
good civil rights bill.

I appeal to all Senators. We are con-
fronted with a moral issue. Today let
us not be found wanting in whatever it
takes by way of moral and spiritual sub-
stance to face up to the issue and to
vote cloture.

Mr. TOWER subsequently said: Mr.
President, I ask unanimous consent that
remarks I have prepared on -cloture,
which include two speeches made by
former Senator Lyndon Johnson, be
printed in the Recorp prior to the vote
earlier today on cloture.

There being no objection, the state-
ment was ordered to be printed in the
REecorp, as follows:

STATEMENT BY SENATOR TOWER

Proponents of the civil rights bill have ad-
vised opponents for some months now that
the pending legislation has as its objective
the protection of certain minorities. Pro-
ponents have expounded upon the principle
that the rights of the minority should be
protected. Yet they, by petitioning for clo-
ture, seek the destruction of the minority
rights of others.

I think it is well to point out that a S8enate
majority cannot be sald to always represent
a consensus of the people of this country, or
a consensus of opinion of the majority of the
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States. In many cases, popular opinion upon
a certain question or issue may not be for-
mulated until a considerable amount of time
has elapsed. The continued debate here may
well prevent action not in conformity with
the true consensus of opinion in this
country.

The Senate of the United States has a spe-
clal duty to give detailed study to proposed
legislation. We have just seen what can
happen when legislation 15 rallroaded
through the House of Representatives with
minimal consideration.

I think that most proponents of the civil
rights bill will agree that the House version
of the civil rights bill was not given proper
or sufficlent analysis. It may be that other
issues, improperly drafted, will be railroaded
through the House in a like manner.

The last place to correct such legislation is
this body, the Senate of the United States. I
feel it is essential, Mr. President, that the
right of unlimited debate should always pre-
vail In at least one of our governmental
bodies.

It has often been said that the right of
unlimited debate has never prevented needed
legislation from being subsequently enacted
into law, that no really meritorious measure
has been permanently defeated. I think
history has proven this true.

I think It can be fairly said that the
Senate has the unique function, the respon-
sibility, of acting as a check upon the execu-
tive branch of our Government. This respon-
sibility can only be fully performed with the
continuation of the right of unlimited debate.

It is essential to the continuation of our
governmental system of separation of powers,

The right of unlimited debate is justifiable
whenever great, vital, fundamental, con-
stitutional questions are being considered,
questions like we have in the pending legis-
lation.

In my perusal of Senate consideration of
cloture in years past, I came across a number
of excellent speeches on the right of unlim-
ited debate. I wish to call to the particular
attention of my colleagues one such speech
made in March 1949, and it will be inserted
in its entirety in the Recorp. In addition,
I will quote some of its highlights and com-
ment briefly upon them.

The principles embodied in this 1949 speech
are as valid today as then, perhaps more so.
These principles, in my opinion, will be valld
as long as America remains a free nation.

I quote from the 1949 speech:

“It matters not, Mr, President, whether
cloture permits Senators to speak 1 hour,
1 week, or 1 month. If this resolution is
adopted, the bridle will be upon the tongues
of all minorities, and no mount is free,
once the bit is in its mouth.”

Proponents have advised us for some days
now that the basic purpose of the civil rights
legislation is the protection of the minority.
On the contrary, I am of the opinion, as
well as the quoted speaker, that the right of
unlimited debate in the U.S. Senate is one
of the very best protections that the minority
can have,

Quoting further from the speech:

“Mr. President, I reallze that we of the
South who speak here are accused of preju-
dice, that we are labeled in the folklore of
American tradition as a prejudiced minority.
I would point out, though, that prejudice is
not a minority afliction; prejudice is most
wicked and most harmful as a majority ail-
ment, directed against minority groups.
Prejudice inflames, excites, exaggerates; prej-
udice, I think, has inflamed a majorlty out-
side the Senate against those of us who speak
now, exaggerating the evil and intent of the
filibuster. Until we are free of prejudice,
then there will be a place in our system for
the filibuster—for the filibuster is the last
defense of reason, the sole defense of minori-
ties who might be victimized by prejudice.
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“When we speak of minorities, though, we
are answered with the argument that the will
of the majority should prevail, and that
it is in the American tradition that the ma-
jority should prevall. This is a common-
place fallacy. It is akin to the doctrine that
‘a king can do no wrong.'

“In this country, a majority may govern,
but it does not rule. The genius of our con-
stitutional and representative government is
the multitude of safeguards provided to pro-
tect minority interests. On the legislative
level, where the laws are written, the House
of Representatives was so designed by the
architects of our Constitution that virtually
every valld sectional or local interest would,
at least, have a guardian here to scrutinize
each law which might be enacted. But those
guardlans, in most instances, have little time
and few opportunities to give voice to their
thoughts on the floor for the benefit of their
own constituents, their colleagues, or the
people of this country.

“The citadel of this carefully planned

protection of minority rights is the Senate.
Here, Members must be somewhat older in
years than in the House, their terms of office
are longer, and the change in membership
is deliberately less abrupt. As the House is
designed to provide a reflection of the mood
of the moment, the Senate is meant to reflect
the continuity of the past—to preserve the
delicate balance of justice between the ma-
Jjority’'s whims and the minority's rights.”

Another quote from the 1949 speech proved
profound indeed only a short time ago, in
1962, during Senate conslderation of the
communications satellite legislation:

“When I say minority, I do not limit the
term to mean only the South. A peculiar
and passing interlude in history has vested
the defense of the filibuster in the South,
but only temporarily. The fillbuster is not
a southern creatlon; it belongs to all the
Nation, and to all the minorities—racial,
religious, political, economie, or otherwise—
which make up this Nation, I can foresee
unlimited situations in which some of the
minority groups, which have for 10 years
agitated so earnestly for the filibuster's
abolition, would want, and would use if they
could, the filibuster to defend their rights.”

Let us not curtail the carefully planned
protection of minority rights. The right of
unlimited debate is a right for all.

The 1949 speech by one of our former col-
leagues considered also the importance to
the smaller state of the right of unlimited
debate, point out that the Senate was estab-
lished as a body of equals, with each State
receiving equal representation, emphasizing
the fallacy of the majority rule concept in
its application to Senate procedure.

Quoting again from the 1949 speech:

“Here was a forum in which minorities—
minorities of population or minorities of
ideas—could stand on equal footing with the
most overpowering majority.”

The March 9, 1949, speech, referring to
majorities as accidents of timing, warned of
mass produced majorities and the trend to-
ward the demanding by such majorities of
changes on less evidence and less thought.

Quoting from the speech:

“In the face of this obvious trend, it seems
almost criminal to me for us to spend our
time whittling away at the few remaining
safeguards against unchecked and uncon-
trolled majority rule. These majorities, be-
fore which we are asked to bend our knee in
submission, may not always be what they
seem. Mass-produced majorities are quite
likely to encourage mass-produced laws.

“Somewhere in our legislative system, Mr.
President, there must be preserved a forum
where representatives of a minority, equipped
with little more than their convictions and
their volces, can stand in dignity and plead
thelr case, unhurried and unhampered,”

I turn now to a particularly pertinent
quotation from the 1949 speech wherein the
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importance of the right of unlimited debate
in the Senate and its relationship to the
separation of Presidential and congressional
powers is given serious conslderation:

“The distinguished junior Senator from
Arkansas [Mr. FurericHT] pointed out very
effectively that it is characteristic of strong
Executives to become impatient with any
obstruction which thwarts their exercise of
power. Political parties suffer some of the
same characteristics. If, though, we change
the rules here to oblige the Executive and
oblige victorious parties, we may make those
Executives and those partles stronger, but
we most certainly shall not be making our
Government stronger. We shall, instead, be
taking away from the strength of the Gov-
ernment. We shall be opening the way to
rule by political leaders and closing the door
on government by responsible and duly
elected officials.

“That brings us to another consideration
I should like to review, without thought of
personalities, present or past.

“I sincerely belleve that the right of un-
limited debate in the Senate is an essential
safeguard against potential total supremacy
of the executive branch.

“A man elevated to the office of the Pres-
idency has virtually unlimited powers of in-
fluence over his countrymen. His own per-
sonality is a force of great impact upon all
the people of the Nation and, in fact, upon
the people of the world. Add to those
powers directly his all those less-consplcuous
powers of his aides, his administrative agen-
cies, and the multitude of channels which
feel his influence, and you have a force no
other representative government has ever
entrusted for long to one man.

“If on occasion you grant to this titular
head of government the further intoxicant
of an overwhelming majority of loyal sup-
porters in the legislative branch, then, Mr.
President, you have a force well-nigh fir-
resistible. The distinctions between execu-
tive and legislative are difficult to preserve
under such circumstances; mere memoran-
dums become laws, and laws become mere
memorandums.

“In such a situation, which, happily, is
more hypothetical than historical, the entire
theory of our governmental system of checks
and balances dissolves and evaporates.
There is no one to check and no one to
balance, unless and except the remaining
minority has the prospect of holding each
decision up to lengthy and thorough inspec-
tion here on the Senate floor.”

' This statement is a strong one—it is made

even stronger because he who spoke those
words of wisdom is now the President of
the United States.

Senator Johnson expressed his alarm at
the emphasis on standardization and regl-
mentation of publiec thought, which he ap-
parently felt was largely responsible for the
attack on the right of unlimited debate,
He sald:

“Lasting answers evolve from conflict
and compromise. A gag rule is the trade-
mark of temporary solutions arrived at by
lazy minds. Yet the whole trend of our
modern-day thinking, as exemplified in this
cloture resolution, is toward a gag rule and
glorification of an unchallenged majority.

“We—and I am speaking of all the Na-
tion—read the same news, hear the same
opinions on the radio, see the same per-
sonalities on the screen, and arrive, at ap-
proximately the same time, at the same
conclusions. We think we have been think-
ing and congratulate ourselves on having
thought alike, when actually we have not
thought at all.

“To me, all this is disturbing.

“I am distressed by the regimentation,
conscious or not, of our opinions, so that
if we once make the wrong assumption and
proceed on that judgment, we will plunge
headlong to disaster with no one to warn
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us. But, Mr, President, I am more than dis-
tressed, I am genuinely alarmed, when this
emphasis on standardization, and regimen-
tation, if you please, paralyzes the judg-
ment of a legislative body which was created
to give sanctuary to disagreements.

“If we fall prey to this trend here in the
Senate, then the legislative branch of Gov-
ernment will surrender its most eflective
guarantee of a check on itself and a balance
agalnst the executive branch. For unlimited
debate is a check on rash actlon within the
legislative channels and a balance against
abuses in the executive branch. Further-
more, we will be surrendering this guaran-
tee at a time in our history when all evi-
dence indicates a greater need to preserve
and encourage the right to criticize and
challenge mass opinion.”

Next, speaking of the Senate as a national
forum, Senator Johnson said:

“So, Mr, President, it is my conviction that
the right of unlimited debate here in the
Senate is an essential safeguard in our Amer-
ican system of representative government;
first, as a safeguard for the publics right
to full information on all legislative deci-
slons; second, as a safeguard against the
deliberate or accidental destruction of the
distinctions between the legislative and other
branches of Government; third, as a safe-
guard for Members here—both majority and
minority—against rash, impetuous action, or
action predicated on incomplete or inac-
curate information.”

Turning to civil rights as a fundamental
issue, Senator Johnson said:

“This civil rights question brings into play
all those strong and evil forces of racial
prejudice. Perhaps no prejudice is so con-
tagious or so dangerous as the unreasoning
prejudice against men because of their birth,
the color of their skin, or their ancestral
background. Racial prejudice is dangerous
because it 1s a disease of the majority, en-
dangering minority groups. [I say frankly
that the Negro—as the minority group in-
volved in this discussion of civil rights—
has more to lose by the adoption of any
resolution outlawing free debate in the Sen-
ate than he stands to gain by the enactment
of the civil rights bills as they are now writ-
ten.] Certainly these laws might give the
Negro some opportunity to see those pun-
ished who Interfered with his rights, but I
do not belleve any of these bills would ac-
tually guarantee the Negro—or any other
group—that his rights would not be mo-
lested. If, perchance, the prejudice against
the Negro of which we in the South are ac-
cused should spread across the Nation,
fanned by inflammatory incident of only
passing consequence, the Negro would have
no recourse to halt enactment of vicious leg-
islation here or elsewhere if this right of un-
limited debate did not exist in the Senate.”

I know well of what Senator Johnson
spoke. I am of the opinion that too many
have felt the civil rights bill should be
passed because it has laudable objectives,
without realizing its enactment might in
fact be destructive of the attainment of
such objectives, and thus make it even
more difficult to permanently resolve racial
problems.

In closing, Senator Johnson referred to
the historical development of our Nation.
Of the Senate's role in this development, he
sald:

“Read the history of our Nation, the his-
tory of American democracy, and I think
it seems clearly evident that few things have
contributed more to our solidarity, to our
emerging maturity, or to our stature as citi-
gens of the world than the debates con-
ducted here in the Senate Chamber. De-
bate here has been, perhaps, the sturdiest
fiber of our design for more representative
government.,”

Although Senator Johnson brought forth
a number of excellent reasons why cloture
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should not be invoked, he saved the best
for the last. Undoubtedly, the most im-
portant of all was embodied in his closing
paragraphs, as follows:

“Mr. President, if I were given a cholce, if
I should have the opportunity to send into
the countries behind the Iron Curtain one
freedom and only one, I know what my cholce
would be. I would send to those lands the
very freedom we are attempting to disown
here in the Senate. I would send to those
nations the right of unlimited debate in
their legislative chambers. It would go as
merely a seed, but the harvest would be
bountiful; for by planting in their system
this bit of freedom we would see all freedoms
grow, as they have never grown before on
the soils of Eastern Europe.

“This freedom we debate, Mr. President, is
fundamental and indispensable. It stands
as the fountainhead of all our freedoms. If
we now, in haste and irritation, shut off this

freedom, we shall be cutting off the most

vital safeguard which minorities possess
against the tyranny of momentary majori-
ties. I do not want my name listed as one
of those who took this freedom away from
the world when the world most needed it."”
Since 1949, we have seen much of the free
world fall under Communist influence. The
freedom of unlimited debate, as President
Johnson sald, is “fundamental and indis-
pensable.” Let us now be even more care-
ful in safeguarding one of our most cherished
freedoms.
SreEcH oF Hon, LynpoN B. JoHNSON WHEN
A MEMEBER OF THE SENATE

Mr, President, I rise with some reluctance
to speak against the motion now before
the Senate.

I have been a Member of the Senate only
9 months. On both sides of the aisle sit
men with experience here far exceeding my
own who belleve sincerely that this resolu-
tion is worthy and essential and should be
adopted.

I respect their sincerity, and I do not weigh
thelr judgment lightly.

In this debate, however, we are asked to
choose between the freedom to enact laws
hastily and the freedom to speak. For me,
this is no choice. I cannot embrace any
freedom which demands, as the terms for
its existence, the imprisonment of another
and more precious freedom.

CLOTURE NO HANDICAP TO ME

I am aware that the proponents of this
resolution deny that their form of cloture
would impede free speech. They only
intend to prevent filibusters by limiting each
Senator—if two-thirds of the Members de-
sire to do so—to 1 hour on the floor to speak
for or against a plece of legislation. Per-
sonally, that would rarely be a handicap or
an affront to me. I can imagine few occa-
slons—even now—when I would desire more
than an hour of the Senate’s time to present
my views on most issues arising here,

But I would not knowingly imperil a mo-
ment of my freedom to speak. So, I refuse
now to seek an authority over others which
I would not yield myself.

It matters not, Mr., President, whether
cloture permits Senators to speak 1 hour, 1
week, or 1 month. If this resolution is
adopted, the bridle will be upon the tongues
of all minorities, and no mount is free, once
the bit is in its mouth,

There is no such thing as a “reasonable
1limit"” on free speech, Good intentions, gen-
tle reforms, and reasonable limits have de-
stroyed more freedoms than evil forces could
ever do, and I fear that danger now. As a
distinguished Senator from Missourl, Senator
Reed, once sald: “Cloture means the grant-
ing of a power. Whenever you grant a power,
you must assume that the power will be exer-
cised. So when we discuss this proposed
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rule, we must do so in the light not of how
it may be exercised so as to do no harm, but
we must consider how it may be exercised to
do harm.” :

Cloture is to the majority what filibuster
is to the minority. Each is a device by which
a group may try to achieve its goal in legis-
lative deliberations. But the devices are not
equals.

CLOTURE—THE DEADLIEST WEAPON

A filibuster, at best, has no assurance of
success; it is more prayer than promise, a
last hope for a conscientious minority. Not
80, cloture. It is perhaps, the deadllest
weapon in the arsenal of parllamentary pro-
cedures. Once a majority is armed with that
weapon, the majority can be—if it so
chooses—beyond the laws and moral com-
pulsion of such flimsy restraints as parlia-
mentary courtesy and precedents.

Against this, a minority has no defense.

When I say minority, I do not limit the
term to mean only the South. A peculiar
and passing interlude in history has vested
the defense of the filibuster in the South,
but only temporarily. The filibuster is not a
Bouthern creation; it belongs to all the Na-
tion, and to all the minorities—racial, reli-
gious, political, economic, or otherwise—
which make up this Nation. I can foresee
unlimited situations in which some of the
minority groups, which have for 10 years
agitated so earnestly for the filibuster's
abolition, would want, and would use if they
could, the filibuster to defend their rights.

Mr. President, I realize that we of the
South who speak here are accused of prej-
udice, that we are labeled in the folklore
of American tradition as a prejudiced minor-
ity. I would point out, though, that prej-
udice is not a minority affliction; prejudice
is most wicked and most harmful as a ma-
jority ailment, directed against minority
groups. Prejudice inflames, excites, exagger-
ates; prejudice, I think, has inflamed a ma-
Jority outside the Senate against those of
us who speak now, exaggerating the evil and
intent of the fillbuster. Until we are free of
prejudice, then there will be a place in our
system for the filibuster—for the filibuster
is the last defense of reason, the sole defense
of minorities who might be victimized by
prejudice.

A KING CAN DO NO WRONG

When we speak of minorities, though, we
are answered with the argument that the
will of the majority should prevail, and that
it is in the American tradition that the ma-
jority should prevail. This is a common-
place fallacy. It is akin to the doctrine that
“a king can do no wrong.”

In this country, a majority may govern,
but it does not rule. The genius of our con-
stitutional and representative government is
the multitude of safeguards provided to pro-
tect minority interests. On the legislative
level, where the laws are written, the House
of Representatives was so designed by the
architects of our Constitution that virtually
every valld sectional or local interest would,
at least, have a guardian here to scrutinize
each law which might be enacted. But those
guardians, in most instances, have little
time and few opportunities to give voice to
their thoughts on the floor for the benefit
of their own constituents, their colleagues,
or the people of this country.

The citadel of this carefully planned pro-
tection of minority rights is the Senate.
Here, Members must be somewhat older in
years than in the House, their terms of office
are longer, and the change in membership
is deliberately less abrupt. As the House is
designed to provide a reflection of the mood
of the moment, the Senate is meant to re-
flect the continuity of the past—to pre-
serve the delicate balance of justice between
the majority’s whims and the minority's
rights.
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SENATE IS A BODY OF EQUALS

When we speak of majorities in the Sen-
ate—based solely on the numerical division
of the Members—we speak in hollow terms.
The Senate was concelved as a body of
equals, with each of the States in the Unlon
equally represented. Majority rule obviously
did not underlie this concept. Here was a
forum in which minorities—minorities of
population or minorities of ideas—could
stand on equal footing with the most over-
powering majority.

Under this system, the 15 million people
of New York have no more votes in the
Senate than the 110,000 people in Nevada.
Does that Imply any intent for the majority
to reign supreme here? Certainly not; the
implication is clearly contrary to the prin-
ciple of the resolution sought to be brought
before us, It would be folly to yield to New
York the power to shut off the voice of
Nevada; it would be a greater travesty upon
Justice to permit Nevada to invoke cloture
against New York.

Let us look further at this theory of ma-
jority rule and the futility of its application
to the Senate’s procedures:

As has already been made plain by my
colleagues on the Senate floor and in com-
mittee hearings, the 14 New England, Mid-
dle Atlantie, and East North Central States,
with a population equivalent to 47.7 per-
cent of the population of the United States,
has less than 30 percent of the votes in the
Senate of the United States. Under the
present rules of the Senate requiring a two-
thirds vote to effect cloture, all of the Sen-
ators from this group of States could not pre-
vent cloture.

If Texas and California were added to this
list, we would have a majority of all of the
population of the United States represented
in this Senate by only one-third of the Mem-
bers of this body.

Let me name those States: Maine, New
Hampshire, Vermont, Massachusetts, Rhode
Island, Connecticut, New York, New Jersey,
Pennsylvania, Ohio, Indiana, Illinois, Michi-
gan, Wisconsin, Texas, and California. Now,
Mr. President, if, under the rules of the
Senate, cloture should be invoked against
the Senators from those States, it is clear
that the will of the majority of the people
of this country would most certainly be
thwarted.

That would mean that the will of the
majority of the Senators had prevailed, but
it would not by any device of logic or argu-
ment mean that the will of the majority of
the American public had prevailed.

IN TEEMS OF INCOME

Mr. President, I dislike to talk of freedom
in terms of income, in terms of money, but
in passing I cannot refrain from pointing
out that measured by the latest percentages
of collectlons of Internal revenue, the 14
States, mentioned above, exclusive of Texas
and California, contributed 60.9 percent of
the total income received by the Federal
Government during the fiscal year ending
June 30, 1948.

If the shoe were on the other foot, and if
& revenue or appropriation measure were in-
volved, I feel that the Senators from New
York, Ohio, Illinois, Indiana, and the other
States mentioned, would not and should not
hesitate to say that since their constituents
contributed a majority of the revenue and
a majority of the population they should
have the right to exercise their freedom of
speech to prevent the passage of legislation
ruinous to their people.

When we speak of majorities, Mr. Presi-
dent, let us not be blinded by our own esti-
mate of our status. Let us not overempha-
size our personal convenience or our personal
convictions; and, particularly, let us not be
guided by personal estimates of our col-
leagues. We may each In our private con-
science find faults and shortcomings in the
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ability, as well as the reasoning, of some of
our colleagues here. Mr. President, it is a
great temptation to yearn for the power to
shut off an irritating voice, particularly when
that voice is being used agalnst you.

MAJORITY IS SOMETIMES WRONG

But the fact that a volce of the minority
is irritating or repetitious or even sometimes
presumptuous does not indict that voice as
being wrong and in error. The majority is
ofttimes irritating, repetitious, and presump-
tuous, and the majority is sometimes wrong.

If either the majority or minority as-
sumes that all arguments have been heard,
all evidence presented, all original thoughts
revealed, then that group is making an as-
sumption which our human fallibility does
not permit. Mr. President, it takes great
wisdom for a man to know when he himself
has said enough, and I pray for that good
sense myself. But, I say to you, Mr, Presi-
dent, only wisdom akin to divine judgment
can tell us when our fellow man has said all
he should say.

The late Senator Joseph Robinson, of
Arkansas, once said in this Chamber: “I am
willing to vindicate this forum of open de-
bate where fools may be arrogant, but where
men who have studied problems still have
a chance to speak.”

Some may, most certainly, be arrogant
here. Others may shame the name of the
Senate, Willful men may be abusive. But
when, in {irritation, you withdraw freedom
from the few who abuse it, you withdraw
it from the wise and learned men, too,

If you subtract from the freedom of one
region and of those who represent that re-
gion, you subtract from the freedom of all
regions and all representatives., Freedom,
gentlemen, does not oblige the formulas of
mathematics. You cannot subtract a quan-
tity here and add it elsewhere. True, it may
be divided, but only in equals, not in frac-
tions. There can be no two-thirds freedom
or three-fourths freedom or 99.9 percent free-
dom; and no majority is so powerful, so
righteous, so benevolent that it can change
this simple reality.

MAJORITIES ARE NOT PERMANENT

Majority is, after all, Mr, President, a
treacherous word. Majorities are not fixed,
they are not permanent. The majority
which today seems secure may vanish to-
MmMOrrow.

I think it is quite pertinent to this discus-
slon to examine the creation of majorities,
how they are built and who builds them in
American life today. Majorities, after all, do
not simply materialize of their own accord
without leadership and encouragement.

Majorities are the creation of communica-
tions. People form their judgments and
mold their thinking by what they read, by
what they see, by what they hear—and, per-
haps, sometimes, or ofttimes, by what they
smell. In this country, as in no other coun-
try in world history, our people have the op-
portunity to read more, see more, and hear
more about public issues.

As our system of communications is im-
proved and advanced by the discoveries of
sclence, information is imparted with greater
speeds. The report of what is going on—
or, to be more exact, what seems to be go-
ing on—rushes direct from the point of
origin to all Americans simultaneously. By
radio, telegraph, telephone, and television,
the information—or what one or two men
in a particular agency may consider infor-
mation—speeds out over the Nation and is
received by individuals without a great deal
of editing or much intentional commentary.

CITIZENS ARE BELIEVING SAME THING

The result of this is sobering, because, more
and more, all our citizens are hearing the
same thing, seeing the same thing, reading
the same thing, and belleving the same
thing
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Furthermore, the trend of all agencies con-
trolling the channels of rapid communica-
tion—a trend apparently demanded by the
public—is for brevity. Our wire-service cor-
respondents, our radio newsmen, all others
collecting and presenting accounts of what
happens here in the Senate Chamber or else-
were, are told, “Make it brief, make it simple,
but make it fast.”

In such an atmosphere of speed and
brevity, the word “fillbuster” becomes &
much more useful and meaningful expres-
sion than something such as unlimited de-
bate or complete freedom of speech. A ma-
jority which would vigorously and devoutly
defend a Senator's complete freedom of
speech will, on the other hand, angrily con-
demn a Senator's fililbuster because the word
has been presented to them as an evil term,
scornfully used.

That is only an illustration of a minor
point, but I think it helps to emphasize the
impact of rapld communications in bullding
majority opinion.

MAJORITIES ARE ACCIDENTS OF TIMING

As the information reaching the public
becomes more and more standardized, the
first group to advocate and sponsor an idea
here in Washington wins a tremendous ad-
vantage over their opposition. By present-
ing their case forcefully and persuasively and
by presenting it rapidly, they have a good
chance to captivate the majority of the peo-
ple before any opposing group has time to
marshal its forces and its evidence.

In other words, Mr. President, a majority
can be and frequently is an accident of tim-
ing rather than the product of persuasion.
As our communications become more rapid,
almost instantaneous, we are going to see
more majorities built up in a matter of days
and even hours than in a period of months
or years. We are going to see majorities de-
manding changes on less evidence and with
less thought.

‘In the face of this obvious trend, it seems
almost criminal to me for us to spend our
time whittling away at the few remaining
safeguards against unchecked and uncon-
trolled majority rule. These majorities, be-
fore which we are asked to bend our knee in
submission, may not always be what they
seem, Mass-produced majorities are quite
likely to encourage mass-produced laws.

Somewhere in our legislative system, Mr.
President, there must be preserved a forum
where representatives of a minority, equipped
with little more than their convictions and
their voices, can stand in dignity and plead
their case, unhurried and unhampered. If
the pending resolution is adopted, no such
forum will exist.

Oh, I know that proponents of this cloture
resolution say every Senator would have am-
ple time to present his case. I know others
will point out that what a minority says
here will be given equal treatment by the
agencies of communication, and the public
will have ample opportunity to weigh the
merits of the minority's case.

That may be true, as a theory. But while
we have made tremendous progress in devis-
ing methods and mechanics for getting more
and more opinions and information into the
minds of the public, we have not made much
progress in finding devices to get opinions
out of the minds of the public. Mr. Presi-
dent, you may convince a man that some-
thing is true with merely a word or a sen-
tence, but if you seek to convince him that
he should change his mind, then a lifetime
may not be long enough to achieve that goal.

We must not, we cannot, submit to the
theory that a majority is a divine and sacred
thing. We must not, we cannot, ignore the
forces which construct majorities. Truth
must retain the privilege of open competition
with information, for truth and information
are not always one and the same thing.
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THE 1948 CAMPAIGN PROVES FALLACY

1 would call to mind the happenings of
last fall, which impressed me profoundly
with the weight and power of unlimited de-
bate. I say this to my colleagues on this
slde of the aisle, and I say it with sincere
respect. The information was abroad in the
land that the Democratic Party was doomed
to defeat; for most of the year, perhaps even
as late as October, I am sure a majority in
this country, accepted that information as
correct.  But there was no cloture rule on
the man in the White House. There was no
rule limiting him to an hour's debate because
two-thirds of the Nation thought they had
heard from him all they could hear, or all
they wanted to hear.

Mr. Truman went out to the people. He
talked to them, telling them his views again
and again, repeating his arguments as often
as men and women would come to listen. I
rode with him on that train for a while. I
saw him up before daybreak, waiting to
speak to the people who gathered around
the rear platform as early as 6 o'clock in
the morning, I saw him still speaking far
into that night. Over and over again, I
heard some of his close assoclates say, “If
only we had a few more weeks, there would
be no doubt about the outcome.” They
knew then that because Mr, Truman had
dared to keep speaking, because Mr. Truman
had not bowed before the opinion of the
majority 5 months before, the people were
listening and were changing their minds.

If anything in our history exposes the
fallacy of assumptions ventured here regard-
ing the infallibility of temporary majorities,
the Presidential campaign and election of
1948 does just that. It will not be remem-
bered to the credit of our name if a Demo-
cratic leadership deprives the Senate and the
Nation of that right now.

Mr. President, during the course of our
consideration of this measure, I have been
greatly impressed by an observation which
the senior Senator from Alabama [Mr. HmL],
made during the committee hearings.
Speaking of his service in the House prior to
his election to the Senate, the able Senator
recalled that he often heard the appeal as
a Representative: “We must go along with
the party, because party government is the
way of the House of Representatives.”"

And the Senator from Alabama added:
“I am pleading here today that we not re-
treat to this position of party government,
but let the Senate of the United States stand
where it has always stood as the great forum
of the American people, of the American Na-
tion, and of the constitutional American Re-
public.”

That is a point upon which I urge the Sen-
ators to think seriously. It will be, I believe,
& sad day when the rules of the Senate can
be written in the national conventions of any
political party. I realize, of course, that the
Democratic convention of last summer did
not suggest that the rules of the Senate be
changed. But, Mr. President, both parties
adopted plans and presented promises which
some leaders thought would necessitate limi-
tatlons on debate here—if those planks and
those promises were to be fulfilled. If we
submit now to this effort to change the rules,
we will be submitting to the dangerously un-
sound proposition that a political party shall
be entitled not merely to representation by
its Members here, but to the greater and
overwhelming power of dictating how the
business of the Senate shall be conducted.

On BSaturday, the distinguished junior
Senator from Arkansas [Mr. FULBRIGHT]
polinted out very effectively that it is charac-
teristic of strong executives to become Impa-
tient with any obstruction which thwarts
their exercise of power. Political parties suf-
fer some of the same characteristics. If,
though, we change the rules here to oblige
the executive and oblige victorlous parties,
we may make those executives and those
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parties stronger, but we most certainly shall
not be making our Government stronger.
We shall, instead, be taking away from the
strength of the Government. We shall be
opening the way to rule by political leaders
and closing the door on government by re-
sponsible and duly elected officlals.

That brings us to another consideration I
should like to review, without thought of
personalities, present or past.

I sincerely believe that the right of un-
limited debate In the Senate 1s an essential
safeguard against potential total supremacy
of the executive branch.

A man elevated to the office of the Presi-
dency has virtually unlimited powers of in-
fluence over his countrymen. His own per-
sonality is a force of great impact upon all
the people of the Nation and, in fact, upon
the people of the world. Add to those powers
directly all those less-conspicuous powers
of his aldes, his administrative agencles, and
the multitude of channels which feel his
influence, and you have a force no other rep-
resentative government has ever entrusted
for long to one man,

If on occasion you grant to this titular
head of government the further intoxicant
of an overwhelming majority of loyal sup-
porters in the legislative branch, then, Mr,
President, you have a force well-nigh irresist-
ible. 'The distinctions between executive
and legislative are difficult to preserve under
such circumstances; mere memorandums be-
come laws, and laws become mere memo-
randums.

In such a situation, which, happily, is
more hypothetical than historical, the entire
theory of our governmental system of checks
and balances dissolves and evaporates. There
is no one to check and no one to balance,
unless and except the remaining minority
has the prospect of holding each decision up
to lengthy and thorough inspection here on
the Senate floor.

FEW GOOD BILLS WRITTEN HASTILY

Delay may be bad in the legislative process,
although I do not think delay is bad per se.
It has been my observation that few good
bills have been written hastily, and few bad
measures have been written slowly.

Checks and balances, as I interpret the
theory, imply that the authors of our form
of government were not so worried about
good legislation being delayed as they were
about bad legislation being delayed not at
all. I believe it was their thought that the
minority, no matter how small numerically,
might always have something to say that the
momentary majority should hear. The right
to check and balance was not granted to the
majority, because a majority rarely seeks
control over itself. Those rights were con-
celved and installed in the Constitution
solely as safeguards for minorities.

Examine the branches of our Government,
examine the struggles and conflicts of
philosophy, and this is evident: The distinc-
tion between our form of government and
totalitarlan government is the distinction
between the executive and legislative
branches.

To whatever extent that distinetion dis-
appears, falls into disrepute or disuse, or is
destroyed, to that extent this Government
loses its representative character and be-
comes totalitarian in practice.

If that distinction be removed, the au-
thority of the courts, of course, mes
fietional.

Fortunately, through most of our history,
the voters of the various sections of the
Nation have held sufficiently different opin-
fons as to send here leglslative representa-
tives of divergent views, men and women
with principles and purposes that were not
all culled from the same political primer.
This has preserved for us the character and
purpose of Congress as a forum where rep-
resentatives of many shadings of thought
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and ambition could assemble, where they
could blend laws suited to the wants and
needs of more than 150 million people.
There has always been ample representation
for minorities, whatever their identity or
distinction.

But, as I stated earlier, the last two decades
have brought us the advent of instantaneous
communications, and with that a standard-
ization of reported information, information
which is frequently all too brief and conse-
quently misleading. Yet its influence on the
opinion and viewpoint of the American peo-
ple is profound.

Political beliefs are not immune; rather,
they are particularly vulnerable, much more
likely to succumb to the constant hammer-
ing of standardization than our religious,
ethical, or moral beliefs. Many commen=-
tators already insist that the distinction in
professed beliefs of our major political par-

ties is disintegrating and remains only as a

matter of emphasis.

This may be good. I do not propose to
pass final judgment here, but this I belleve:
There is rarely one and only one proper an-
swer to any problem, particularly the sort
of delicate, complex problems presented to
the legislative branch of this Government.

CONFLICT AND COMPROMISE

Lasting answers evolve from conflict and
compromise. A gag rule is the trademark
of temporary solutions arrived at by lazy
minds. Yet the whole trend of our modern
day thinking, as exemplified in this cloture
resolution, is toward a gag rule and glorifi-
cation of an unchallenged majority.

We—and I am speaking of all the Na-
tion—read the same news, hear the same
opinions on the radio, see the same per-
sonalities on the screen, and arrive, at
approximately the same time, at the same
conclusions. We think we have been think-
ing and congratulate ourselves on having
thought alike, when actually we have not
thought at all.

To me, all this is disturbing.

I am distressed by the regimentation,
conscious or not, of our opinions, so that
if we once make the wrong assumption and
proceed on that judgment, we will plunge
heading to disaster with no one to warn us.
But, Mr. President, I am more than dis-
tressed, I am genuinely alarmed, when this
emphasls on standardization, and regimen-
tation, If you please, paralyzes the judgment
of a legislative body which was created to
glve sanctuary to disagreements.

If we fall prey to this trend here in the
Senate, then the legislative branch of Gov-
ernment will surrender its most effective
guarantee of a check on itself and a balance
against the executive branch. For unlimited
debate is a check on rash action within the
legislative channels and a balance against
abuses In the executive branch. Further-
more, we will be surrendering this guarantee
at a time in our history when all evidence
indicates a greater need to preserve and en-
courage the right to criticize and challenge
mass opinion.

ROLE OF THE HOUSE

Like many of the Members of the Senate,
I served for a number of years in the House
of Representatives, at the other end of the
Capitol, before coming to the Senate. I
think I understand what that body can do
and what it cannot do as a part of the legis~
lative branch. It can and does feed a great
quantity of new ideas into the bloodstream
of legislative thinking, because of its large
and diverse membership. The House, also,
is a great legislative laboratory for perfect-
ing legislation, correcting oversights, and
preventing impositions harmful to specific
areas or groups.

But—and this I say with no intention to
minimize the House's role—the House does
not and cannot exert the force upon the Na-
tion’s political thinking that the Senate has



1964

and still does. Nor, In fact, does the House
exert the equivalent influence upon the ex-
ecutive branch; its Members are not so se-
cure in tenure, the frequent elections sub-
ject the Members to whims of public opinion,
which, as we all know, can sometimes be
aroused and inflamed by the leaders of the
executive branch.

Why is the House in this role? Because
there is no unlimited debate there. A Mem-
ber must ofttimes beg for a chance to address
his fellow Members, and then he is limited
generally to 5 minutes or less. In that short
time, he 1s fortunate if he can impress any
of his colleagues, much less Impress the Na-
tlon. As a consequence, the floor of the
House and the cloakrooms constitute a na-
tional legislative workshop.

BENATE IS A NATIONAL FORUM

That leaves to the Senate the role of a na-
tional forum, where the underlying philoso-
phy of legislation, as well as the surface de-
tails, can be laid bare for the public to con-
template. That In itself is a persuasive
argument to me for lengthy and thorough
debates on fundamental issues.

When a Senator speaks at length, it seems
to me he is speaking, not alone to his col-
leagues, but to the Nation. Certainly history
shows that the Nation frequently listens. To
cut off any Senator from further debate is to
cut off the Nation from further opportunity
to become acquainted with the proposals af-
fecting our people. Personally, I believe it is
better for the Nation to hear too much about
a bill before it becomes law than to know too
little about it after that bill becomes a law.

So, Mr, President, it is my conviction that
the right of unlimited debate here in the
Benate is an essential safeguard in our
American system of representative govern-
ment; first, as a safeguard for the public’s
right to full information on all legislative
decislons; second, as a safeguard against the
deliberate or accidental destruction of the
distinctions between the legislative and other
branches of government; third, as a safe-
guard for Members here—both majority and
minority—agalnst rash, impetuous action,
or action predicated on incomplete or inac-
curate information.

It is well, perhaps, to add to this discussion
an examination of the filibuster in actual
practice. I do not wish to burden the ears
of the Senators here or the pages of the
Recorp with a repetition of history already
presented so ably by various of my colleagues.
But I do not honestly believe we can come
to the heart of the debate unless and until
some of the mythology of filibusters is ex-
posed as more fictlon than fact.

‘What, for example, does the average Ameri-
can clitizen Interested in affairs of his Gov-
ernment believe about the filibuster?

FILIBUSTER NOT SOUTH'S PROPERTY

First, I believe it is a widespread conviction
that the fillbuster is now and has always
been exclusively the property of southern
Benators. For the past few years this has
been so as to certain pleces of legislation
which, by their nature, concerned the South
primarily. This is not necessarily a tradi-
tional alinement,

When the cloture resolution under which
we now operate here In the Senate was
adopted back in 1917, the southern Members
of the Senate at that time voted for it, as
did virtually all Senators on both sides of
the aisle. One year later, the Underwood
resolution, to limit debate during wartime to
1% hours for each Senator, was brought
before the Senate. That was even more dras-
tic than the cloture proposed now. I was
impressed, though, when I looked over a
tabulation of the voting on that resolution.
Voting for the resolution, and thus voting
against fillbusters, or even very extensive
debate, were a majority of the Senators from
Southern States. The bulk of the opposi-
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tion to the measure came from 29 Republican
Party members.

Through the years there have been similar
votes in which some southern Senators have
been as vigorously opposed to the filibuster as
Senators from other reglons are today. I do
not believe it can be shown that the South
created the fllibuster, or that only the South
has defied the rest of the Nation in preserv-
ing it.

FILIBUSTERS NOT COMMONFLACE

Another concept prevailing in the public
mind is the idea that the Senate does noth-
ing but waste valuable time while a minority
of its Members engage in fillbusters. Car-
toonists, literary artists, and sponsors of a
lot of ill-considered ideas have labored long
and with some success to implant this con-
cept in the public mind.

Mr. ConnaLLY, Mr, President, will the Sen-
ator yield for a question?

Mr. JounsonN of .Texas. I yleld for a ques-
tion only.

Mr. ConNwaLLY. The Senator adverted a
little while ago to the fact that some of these
so-called filibusters—I repeat, so-called—
were carried on by Senators from the South,
Is it not true that the reason that has hap-
pened is that the legislation the southern
Senators were opposing was aimed at the
Senators from the South, and was presented
from a geographical and a political stand-
point?

Mr. Jounson of Texas. The Senator speaks
quite correctly, and I shall discuss some of
that legislation in detail a little later in my
remarks. I thank the senior Senator from
Texas.

Frankly, until the resolution came under
consideration here, I did not know what the
truth was. I rather thought that fillbusters
were more or less commonplace affairs here
in the Senate. But since this matter came
before us, I have studied the history of fili-
busters and I have been surprised at what
the true history of the filibuster is. From
1841 through 1948, only about 35 important
filibusters have been conducted on the Sen-
ate floor. When we consider the tremendous
volume of legislation passing through here
without fililbuster, that number seems sur-
prisingly small.

ONLY FIVE BILLS DEFEATED

What have these filibusters accomplished?
As Senators have heard, and as many of
them know, some 26 different bills have been
temporarily defeated. I say temporarily be-
cause all except five of the measures fili-
bustered have since become law—some
within a few days, some within a few weeks
and a few such measures were delayed for a
number of years. But just to reemphasize
the record, I want to list the bills which, so
far, have falled to become law because of fili-
busters:

First. The Force bill of 1890.

Second. The armed ship bill of 1917, which
was actually not necessary since our mer-
chant ships were armed under another exist-
ing statute,

Third. The antilynching bills.

Fourth. The anti-poll-tax bills,

Fifth. The FEPC bill.

That, Mr. President, is the list, the cas-
ualty list of filibusters.

Some of the proponents of the resolution
contend that the fatality list should include
some bills which were never brought to the
floor for fear of a filibuster. That is easily
sald. But it might be more accurate to say
only that a number of bills were never
brought to the floor because their sponsors
knew they would fafl if brought to a vote.
If you are going to indict the fillbuster as a
killer, indict it, please, only for the deaths
of bills actually killed by filibusters, not for
the deaths of weak-spined legislation which
died of fright at the prospect of unlimited
debate.
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The fact remains, nevertheless, that fili-
busters have not occupied the majority nor
even a significant portion of the Senate’s
time during the past 108 years. Filibusters
have not killed off a great amount of legis-
lation; instead, the overwhelming majority
of bills filibustered have eventually become
law. Only five bills can truthfully be listed
as victims of the fillbuster.

The Force bill of 1890 is a dead issue;
history seems to agree that it was an un-
fortunate measure which should not have
been passed anyway.

This armed ship bill became a dead issue
almost immediately after its defeat, because
it was not necessary.

I think I am safe in saying that no pro-
ponents of our present cloture resolution are
in the least concerned over what happened
to those two particular pieces of legislation.
The defeat of those bills did not instigate
this resolution. The defeat of those bills
did not inflame the public hue and cry
against unlimited debate in the Senate.

CIVIL RIGHTS FUNDAMENTAL ISSUE

No, Mr. President; when we strip away the
trappings of rhetoric and theory and legend
which surround the arguments here against
the filibuster, we have left the simple fact
that we are debating the so-called eivil
rights legislation.

Some men, and some groups, have grown
tired of exposing their measures for abolition
of the poll tax, for punishment of lynch
mobs, and for establishment of a Fair Em-
ployment Practices Commission to full de-
bate in the Senate of the United States. In
their estimate of freedom, the freedom to
speak here in the Senate is expendable and
they are willing to demand its sacrifice for
the theoretical gain of having these civil
rights measures enacted into law promptly.
So, in great haste, and with a certain amount
of strange illogic the strategy calls for de-
priving one minority of its rights in order
to extend rights to other minorities.

As I sald earlier here, Mr. President, free-
dom is not something which can be sub-
tracted in one place and added somewhere
else.

This civil rights question brings into play
all those strong and evil forces of racial preju-
dice. Perhaps no prejudice is so contagious
or so dangerous as the unreasoning prejudice
agalnst men because of their birth, the color
of their skin, or their ancestral background.
Racial prejudice Is dangerous because it is a
disease of the majority, endangering minority
groups. Isay frankly that the Negro—as the
minority group involved in this discussion
of civil rights—has more to lose by the adop-
tion of any resolution outlawing free debate
in the Senate than he stands to gain by the
enactment of the civil rights bills as they are
now written. Certainly these laws might
give the Negro some opportunity to see those
punished who interfered with his rights, but
I do not belleve any of these bills would
actually guarantee the Negro—or any other
group—that his rights would not be mo-
lested. If, perchance, the prejudice against
the Negro of which we in the South are ac-
cused should spread across the Nation,
fanned by inflammatory incident of only
passing consequence, the Negro would have
no recourse to halt enactment of wvicious
legislation here or elsewhere If this right of
unlimited debate did not exist in the Senate,

I am not being fanciful in that illustra-
tion. The Eu Klux Klan, the Black Leglion,
and other such bigoted and vicious organi-
zations have never been confined solely to
the South; nor has prejudice itself thrived
only in the South.

When we of the South rise here to speak
against this resolution or to speak against
the clvil-rights proposals, we are not speak-
ing against the Negro race. We are not at-
tempting to keep allve the old flames of hate
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and bigotry. We are, instead, trying to pre-
vent those flames from being rekindled. We
are trying to tell the rest of the Nation that
this is not the way to accomplish what so
many want to do for the Negro. We are try-
ing to tell the Senate that with all the sin-
cerity we can command, but it seems that
ears and minds were long ago closed.

1 say this because I want my position on
the civil rights legislation understood clearly.

DO NOT BELIEVE IN POLL TAX

For example, I do not believe in the poll
tax as a prerequisite for voting. In all of
my campaigns for public office—six times for
the House and twice for the Senate—I have
made my position perfectly clear, and those
who voted for me understood that. I told
them, as I tell Senators now, that I see no
reason for the poll-tax provision in the
statutes of my State. I have advocated and
do advocate the repeal of the constitutional
provision of Texas which makes the payment
of a poll tax necessary before a cltizen can
vote. I point out, too, that the present
Governor of Texas has recommended to the
legislature the repeal of the poll-tax pro-
vision in the statutes. A resolution has
been introduced in the Texas Legislature
and reported favorably by a committee of
the Texas Senate, traditionally the most
conservative branch of the Texas Legislature,
which would submit to the voters of Texas
an amendment to the Constitution eliminat-
ing the payment of a poll tax as a qualifica-
tion for voting.

That is as it should be. The framers of
the Constitution of the United States were
plain, specific, and unambiguous in provid-
ing that each State should have the right to
prescribe the qualifications of its electorate
and that the qualifications of electors voting
for Members of Congress should be the same
as the qualifications of electors voting for
members of the most numerous branch of
the State legislatures. For that reason, and
that reason alone, I believe that the proposed
anti-poll-tax measures introduced in previ-
ous sessions of this body and advocated in
the President’s civil rights program is wholly
unconstitutional and violates the rights of
the States guaranteed by section 2 of article
I of the Constitution.

Believing that, I think I have the right to
use my freedom to speak and stand on the
floor of the Senate as long as I have the will,
the determination, and the breath to oppose
such a measure. I believe that I, and any
other 32 Members of the Senate have as
much right and the equal duty to prevent
the passage of an unconstitutional law as
do 9 members or 5 members of the Supreme
Court to strike it down after it has been
passed. I am not willing to surrender that
right or that duty because the President of
the United States thinks otherwise, or be-
cause of the hue and cry set up by those who
claim to protect the rights of a minority
while at the same time saying the majority
should always rule supreme.

THE SOUTHERN POSITION

Mr. President, some Senators will find
fault with that position; they may say that
it answers nothing. But let me point this
out to them: I, and a number of my col-
leagues from the southern poll-tax States,
would like to have the poll tax repealed. We
think that it may be done, eventually, if
not this month or next month. But we
know—because we know the South and be-
cause we know the people we represent—
that if one of the anti-poll-tax bills is en-
acted, we may never see the States accept
repeal of such a law. If we had a bill here
and the power here to remove the laws prop-
erly and constitutionally, I, for one, would
vote for repeal of the poll tax. But I do not
believe that we have either the bill or the
power. We would merely enact a law which,
in due time, would be stricken down by the
Supreme Court. Then we would have noth-
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ing. The States would be hamstrung by a
hasty, ill-considered, and entirely futile act.
The poll tax would remain; the right of un-
limited debate would be dead, and the
prospect of eliminating the poll tax would
be dead. Remember that many of us agree
with other Senators in opposing the poll tax.
Our counsel is not Insincere, nor is it
founded on prejudice. We, like they, are
representatives of proud people; we EKnow
what our people will accept and what they
will not accept, and we urge them earnestly
to heed our advice.

TEXANS DETEST LYNCHING

I, like all other citizens, detest the shame-
ful crime of lynching just as I detest the
crime of murder in every form.

In Texas, lynchings are virtually non-
existent and not thought of as a recourse
of individuals seeking justice, or what they
consider justice. Most Texans would be
incensed at the suggestion that a lynching
would be proper, no matter how vicious the
crime of which a man might be suspected.
I cannot speak for all the Southern States
because I am not as familiar with the resi-
dents of those States. But, Mr. President,
within the past 20 years new generations of
Texans have reached maturity free of the
ingrained hatreds and prejudices which be-
set their forebears who had seen more vio-
lent eras, What these Texans—young Tex-
ans, primarily—know about lynching they
have learned from the same source as Amer-
icans In reglons outside the South have
learned. They have learned about lynching
through the modern-day literature, in which
80 many barren authors have sought to en-
rich their plots with dramatic accounts of
lynch law. Every lynching is a tragedy,; but
lynching is not, modern fiction notwith-
standing, the great and fundamental tragedy
of American democracy.

I say this not in an effort to summon a
self-righteous argument to the defense of
the South, but because I want to remind
Senators of the changing character of the
South. We have our faults, historical and
otherwise. But if Congress is to legislate—
or try to legislate—a new character for us,
I think it should be mindful of conditions
as they are, not as they have been plctured.

Again, I say, with respect to lynching as
with respect to the poll tax, most of us agree
with the motives of our colleagues, but we
are trying to tell them that the method
proposed in the civil rights legislation will
not accomplish what they intend.

The proposed antilynching bill—or those
proposed in the past—would not merely pun-
ish the crime of murder, which should be
punished, but would hold responsible those
who are entirely innocent. It would indict
as killers men and women who never held a
gun in their hands; it would punish as ac-
complices men and women who would never
assoclate with the irresponsible elements
which perpetrate most lynchings.

I hold that if an officer falls or refuses to
protect me against a mob bent upon invad-
ing my property, depriving me of my liberty
to go where I please or do me physical vio-
lence, I am entitled to as much protection
as a prisoner accused of crime who is like-
wise treated to mob violence. But these
antilynching bills only propose punishment
in the case of a prisoner under lawful arrest.
Mr. President, an enlightened public already
has rendered such a law virtually unneces-
sary even if it were not unwise in its scope.

One of the other civil-rights measures de-
serves some passing attention. That is the
bill for creation of a Fair Employment Prac-
tices Commission.

This, to me, is the least meritorious pro-
posal in the whole civil-rights program. To
my way of , 1t 18 this simple: If the
Federal Government can by law tell me
whom I shall employ, it can likewise tell my
prospective employees for whom they must
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work. If the law can compel me to employ
& Negro, it can compel that Negro to work
for me. It might even tell him how long
and how hard he would have to work., As I
see it, such a law would do nothing more
than enslave a minority.

Such a law would necessitate a system of
Federal police officers such as we have never
before seen. It would require the policing
of every business institution, every transac-
tlon made between an employer and em-
ployee, and, virtually, every hour of an
employer's and employee's association while
at work.

I do not think the proposed law is work-
able, Mr. President. I am convinced it would
do everything but what its sponsors intend.
I feel certain it would reverse our entire his-
torical trend of progress. It would do noth-
ing more than resurrect ghosts of another
day to haunt us again. It would incite and
inflame the passions and prejudices of a peo-
ple to the extent that the chasm of our dif-
ferences would be irreparably widened and
deepened.

I can only hope sincerely that the Senate
will never be called upon to entertain se-
rlously any such proposal again.

Those are my feelings, Mr. President. i
pray that they will not seem either unreason-
able or narrowly prejudiced.

For those who would keep any group in
our Nation in bondage, I have no sympathy
or tolerance. Some may feel moved to deny
this group or that the homes, the education,
the employment which every American has
a right to expect, but I am not one of those.
My faith in my fellow man is too great to
permit me to waste away my lifetime burn-
ing with hatred against any group. I be-
lieve, and I belleve sincerely, that we have a
system of representative government which
is strong enough, flexible enough, and fair
enough to permit all groups to work together
toward a better life.

I believe, Mr. President, that we can find
the fair and permanent answers to our prob-
lems of housing, education, medical care,
income—and all the other domestic Issues—
without reducing government to an absurd-
ity by attempting to police the most intimate
thoughts of our populace. I do not concede
to Federal law an obligation which I think
rightfully belongs td education, and which
education alone can discharge. These ad-
vances must come and will only come as an
outgrowth of conviction, not by compulsion.

Mr. President, we in the Senate should
learn the facts of life. We cannot legislate
love. We can, and as a nation we do, work
together. We have done that in the past.
We are doing it today. It is my conviction,
though, that the opportunity for unlimited
debate—somewhere within the framework of
our Government—will be a greater ald to
unity and cooperation and justice than any
of the laws presented to us in the civil rights
program.

I realize, Mr. President, that it is easy
for a young man to say, “We're golng to
roll up our sleeves and remake the
world.” I know the temptation is great
for young men to assume that speed and
progress are one and the same thing; that
if you move rapidly, you move forward,

No nation, though, can long survive if its
lawmakers legislate only from day to day.
Somewhere within the fabric of our actlons
we must weave the sturdy fibers of our past,
lest what we do in haste today unravel to-
morrow. Read the history of our Nation, the
history of American democracy, and I think
it seems clearly evident that few things have
contributed more to our solidarity, to our
emerging maturity, or to our stature as citi-
zens of the world than the debates conduct-
ed here in the Senate Chamber. Debate here
has been, perhaps, the sturdiest fiber of our
deslgn for more representative government.

That is as i1t should be, Mr. President, and
as it must be. As nations go we are young,
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both in terms of physical existence and in
concepts of what we want to do. From the
start we have had to proceed without sign-
posts to gulde us. Our concept of govern-
ment has been an experiment, and it remains
Bo today. We have nothing but our own rea-
son to guide us; there are no precedents, no
past examples to steer us easily through the
shoals of international leadership where we
find ourselves today.

Our predecessors here—the great names of
American political history—were keenly
aware of the responsibilities resting upon
their decisions. They made no effort to dis-
miss their duties in great haste. They
welghed a man's convictions, not by the
clock, but, rather, by what he had to say.

Read through the transcripts of the Sen-
ate’s proceedings when glants like Webster,
Calhoun, and Clay stood here. No officlal
record was kept of the length of time they
spoke, as measured in hours and minutes;
but we find, If we look, that a speech by
Webster, back in 1830, filled 30 pages of the
Journal; John C. Calhoun’s last speech on
slavery in 1850 was 22 pages long; Henry Clay,
speaking on the compromise of 1850, ex-
pressed his firm convictions for 26 pages.
Perhaps styles of oratory have changed since
those men were here, Perhaps none of us
have that much to say. But, Mr. President,
styles do not change in freedoms; and the
inablility or unwillingness of men to utilize
their freedom does not justify taking of it
from them.

The freedoms we enjoy today are not free-
doms of our own making. Through all the
long history of civilizations preceding ours,
mankind’s highest aspiration has been for
greater freedom, It was not until this Union
of States was formed a little more than a
century and a half ago that freedom found
a sanctuary. I do not propose to tear down
that sanctuary now, in the name of haste,
because I believe the freedom to speak—the
freedom of unlimited debate somewhere in
our lawmaking process—Is the keystone of
all other freedoms.

Look back at the governments of history.
The senior Senator from Texas, Mr. Con-
nally, a few days ago very appropriately re-
ferred to debates in the Roman Forum. Rome
enjoyed its greatest progress, its greatest era
of achlevement during the days when great
orators could stand in the forum and
speak with freedom. When, in irritation, the
Caesars and their partisans removed that
freedom, Rome began fading as an influence
in the world; and the way was paved for a
long succession of arbitrary monarchs and
dictators. The right of unlimited debate in
the Senate of France was lost in 1814, a vic-
tim of cloture—and there followed a century,
and longer, of internal confusion and strife.
In England, the House of Commons gave up
its right to unlimited debate in 1888. That
nation has produced some great Prime Min-
isters since—men who had the privilege, as
well as the talent, to speak thoroughly and
forcefully, but it would be difficult for any
Member of the Senate to name any lengthy
list of members of Parliament who have in-
spired their countrymen with arguments ad-
vanced on the ficor of the House of Commons
since 1888.

I am no historian, but as I have studied
the history of governments gone before us,
I have been impressed by the fact that
the freedom of unlimited debate in legis-
lative chambers has been given up many
times by members themselves who were
irritated or frustrated by a minority. But
B0 far as I have found, once that freedom
was yielded, it has never been returned.
If we now give up this freedom in the Sen-
ate, I, for one, do not expect to live to see its
return. For that reason, I cannot and I
will not join hands with those who seek to
throw this freedom out the window now.

As the distinguished senior Senator from
Georgla [Mr. George] sald the other day,
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this effort to cut off unlimited debate is a
whittling process, whittling at the essential
freedoms of our mind. Ishould like to point
out here to the writers with their wrathful
pens, to the commentators with their caustic
volces, to the cartoonists with their derisive
skills, and all who join the throng to keep
alive the cries against unlimited debate that
we here in the Senate of the United States
cherish our freedom of expression as they
cherish theirs. But for the grace of God
and the U.S. Senate we might today be debat-
ing the limitation of their freedom to speak
or that of the press, rather than our own.

If, Mr. President, I were given a choice, if
I should have the opportunity to send into
the countries behind the Iron Curtain one
freedom and only one, I know what my
choice would be. I would send to those
lands the very freedom we are attempting
to disown here in the Senate. I would send
to those nations the right of unlimited de-
bate in their legislative chambers. It would
go as merely a seed, but the harvest would
be bountiful; for by planting in their sys-
tem this bit of freedom we would see all
freedoms grow, as they have never grown
before on the soils of eastern Europe.

This freedom we debate, Mr. President,

is fundamental and indispensable. It stands
as the fountainhead of all our freedoms.
If we now, in haste and irritation, shut off
this freedom, we sghall be cutting off
the most vital safeguard which minorities
possess against the tyranny of momentary
majorities. I do not want my name listed as
one of those who took this freedom away
from the world when the world most needed
it.

The ACTING PRESIDENT pro tem-
pore. The time of the Senator from
Illinois has expired. All time has ex-
pired.

One hour having elapsed since the
convening of the Senate today, the Chair,
under the rule, lays before the Senate
the pending cloture motion, and directs
the Secretary to call the roll, to ascer-
tain the presence of a quorum.

The Sergeant at Arms is directed to en-
force the provisions of rule XXXIII,
which provides for those who have the
privilege of the floor. The Sergeant at
Arms is admonished that clerks to the
Senate and clerks to Senators and to
committees are allowed the privilege of
the floor only when they are in the actual
discharge of their duties. All those who
have not the privilege of the floor under
rule XXXIIT will immediately leave the
Chamber. The Sergeant at Arms is di-
rected to carry out the order of the
Chair.

The clerk will call the roll.

The Chief Clerk called the roll, and the
following Senators answered to their

names:
[No. 280 Leg.]

Alken Dirksen Humphrey
Allott Dodd Inouye
Anderson Dominick Jackson
Bartlett Douglas Javits
Bayh Eastland Johnston
Beall Edmondson Jordan, N.C.
Bennett Ellender Jordan, Idaho
Bible Engle Eeating
Boggs Ervin EKennedy
Brewster Fong Euchel
Burdick Fulbright Lausche
Byrd, Va. Goldwater Long, Mo.
Byrd, W. Va Gore Long, La.
Cannon Gruening Magnuson
Carlson Hart Mansfield
Case Hartke MeCarthy
Church Hayden MecClellan
Clark Hickenlooper = McGee
Cooper Hill McGovern
Cotton Holland MclIntyre

Hruska McNamara

Mechem Pell Stennis
Metealfl Prouty Symington
Miller Proxmire Talmadge
Monroney Randolph Thurmond
Morse Ribicoff Tower
Morton Robertson Walters

Moss Russell ‘Willlams, N.J.
Mundt Saltonstall ‘Williams, Del.,
Muskie Bcott Yarborough
Nelson Simpson Young, N. Dak.
Neuberger Smathers Young, Ohlo
Pastore Smith

Pearson Sparkman

The ACTING PRESIDENT pro tem-
pore. A quorum is present.

The Sergeant at Arms is admonished
that the only persons who may remain
in the Chamber are those who have the
privilege of the floor. Again, the Chair
calls attention to the rule that clerks and
members of the staffs of committees and
Senators are allowed on the floor only to
assist Senators in the actual discharge of
their official duties.

The Senate is now approaching a vote.
The present occupant of the Chair does
not see how clerks and members of the
staff can come under the rule of the
privilege of the floor.

A quorum being present, the Chair sub-
mits to the Senate, without debate, the
question: Is it the sense of the Senate
that the debate shall be brought to a
close?

The yeas and nays are required by the
rule; and the Secretary will call the roll.

The Chief Clerk called the roll,

The yeas and nays resulted—yeas 71,
nays 29, as follows:

[No. 281 Leg.]
YEAS—T1
Alken Gruening Monroney
Allott Hart rae
Anderson Hartke Morton
Bartlett Hickenlooper Moss
Bayh Hruska Mundt
Beall Humphrey Muskie
Boggs Inouye Nelson
Brewster Jackson Neuberger
Burdick Javits Pastore
Cannon Jordan, Idaho Pearson
Carlson Keating Pell
Case Eennedy Prouty
Church Euchel xmire
Clark Lausche Randolph
Cooper Long, Mo. Ribicoff
Cotton Magnuson Saltonstall
Mansfield Scott
Dirksen McCarthy Smith
Dodd McGee Symington
Dominick McGovern Williams, N.J.
Douglas MeclIntyre Williams, Del.
Edmondson McNamara Yarborough
Engle Metcalf Young, Ohio
Fong Miller
NAYS—29
Bennett Hayden Simpson
Bible Hill Smathers
Byrd, Va Holland Sparkman
Byrd, W. Va Johnston Stennis
Eastland Jordan, N.C. Talmadge
Ellender Long, La, Thurmond
Ervin McClellan Tower
Fulbright Mechem Walters
Goldwater Robertson Young, N. Dak.
Gore Russell

The ACTING PRESIDENT pro tem-
pore. Two-thirds of the Senators pres-
ent having voted in the affirmative, the
motion is agreed to.

The question now is on agreeing to
amendments No. 577, proposed by the
Senator from Louisiana [Mr. Long], to
amendments No. 513, proposed by the
Senator from Georgia [Mr, TALMADGE],
relating to jury trials in criminal eon-
tempt cases.

Mr. RUSSELL. Mr, President, a par-
liamentary inquiry.
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The ACTING PRESIDENT pro tem-
pore. The Senator from Georgia will
state it.

Mr. RUSSELL. Did the Senator from
Illinois offer the leadership “package”
propesal?

The ACTING PRESIDENT pro tem-
pore. The Senator from Illinois sent
forward the amendment, to lie on the
table and be printed.

Mr. RUSSELL. That amendment can-
not be proposed so long as the Long
amendment is pending to the original
bill, can it?

The ACTING PRESIDENT pro tem-
pore. Not so long as any perfecting
amendment to the Talmadge amend-
ment is pending.

Mr. LONG of Louisiana. Mr. Presi-
dent, I ask unanimous consent that I may
withdraw my amendment to the Tal-
madge amendment.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

The question now is on agreeing to the
Mansfield-Dirksen substitute for the
jury-trial amendment.

AMENDMENT NO. 798

Mr. ERVIN., Mr. President, I call up
my amendment No. 798, which is a per-
fecting amendment to the Talmadge
amendment.

The ACTING PRESIDENT pro tem-
pore. The amendment to the amend-
ment will be stated.

The CuHIEF CLERK. In amendment No.
513, on page 4, it is proposed to insert a
new section between line 7 and 8, read-
ing as follows:

Sec. 1104, No person should be put twice
in jeopardy for the same act or omission.
For this reason, an acquittal or conviction
in a prosecution for a specific crime shall
bar a proceeding for criminal contempt,
which is based upon the same act or omis-
sion and which arises under the provisions
of this Act; and an acquittal or convietion
in a proceeding for criminal contempt, which
arises under the provisions of this Act, shall
bar a prosecution for a specific crime based
upon the same act or omission.

Mr. HUMPHREY. Mr. President, will
the Senator from North Carolina yield,
to permit me to propound a parliamen-
tary inquiry?

Mr. ERVIN. Yes, with the under-
standing that the time required for the
inguiry will not be taken out of the 60
minutes available to me.

Mr. HUMPHREY. Yes, indeed.

Mr. President, I rise to a parliamentary
inquiry.

The ACTING PRESIDENT pro tem-
pore. The Senator from Minnesota will
state it. -

Mr. HUMPHREY. Isitnot a fact that
the yeas and nays have been ordered on
the question of agreeing to the so-called
Dirksen-Mansfield jury trial amend-
ment?

The ACTING PRESIDENT pro tem-
pore. The Chair is so informed.

Mr, HUMPHREY. In view of the ac-
tion taken yesterday on the Morton
amendment and in view of the fact that
the Morton amendment has now been
incorporated into the leadership “pack-
age” substitute, would not it be proper
that we ask unanimous consent to vacate
the order for the yeas and nays and
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also to withdraw the Dirksen-Mansfield
amendment?

The ACTING PRESIDENT pro tem-
pore. That may be done.

Mr. HUMPHREY. Mr. President, will
the Senator from North Carolina yield,
for that purpose?

Mr. ERVIN. Yes, with the under-
standing that any time required for that
purpose will not come out of my 60
minutes.

Mr. HUMPHREY. Then, Mr. Presi-
dent, in order to clarify the parliamen-
tary situation, I now ask unanimous con-
sent that the Dirksen-Mansfield jury
trial amendment, on which the yeas and
nays have been ordered, be withdrawn,
and that the order for the yeas and nays
on the question of agreeing to that
amendment be vacated.

The ACTING PRESIDENT pro tem-
pore. Isthere objection?

Mr. JAVITS. Mr. President, reserving
the right to object——

Mr. MANSFIELD., Mr. President, we
are now proceeding under the time
limitation, of course.

The ACTING PRESIDENT pro tem-
pore. Yes. Every Senator will be speak-
ing in his limited time.

Mr. JAVITS. Mr. President, I yield
myself 1 minute.

The ACTING PRESIDENT pro tem-
pore. The Senator from New York is
recognized for 1 minute.

Mr. JAVITS. Mr. President, I think
it is most unfortunate that we are de-
nied reasonable opportunity to have de-
bate on the bill and on the substitute.
However, the Senator from Minnesota
has made a commitment, and he is floor
manager of the bill, I am not happy
abmiltt the commitment, but I shall abide
by it.

I think the distinguished Senator
feels, as I do, that the other body will
not accept this amendment. It did not
accept it before. This is not a shib-
boleth for us or something whereby we
shall be absolutely shipwrecked, of
course, What action may be taken by
the other body is something we cannot
tell at this time. In short, it will be a
provisional bill. We cannot get away
from that. The Senator is committed;
but at the same time, we shall be handi-
capped. In order to get a bill under
consideration, we must make some com-
promise on this provision. So we must
be openminded about it.

Mr. HUMPHREY. I can only speak
for the Senator from Minnesota. We
are honorbound by the commitment.
What happens in the future must be
determined by the two Houses of Con-
gress, but I have made a commitment
and I intend to stand by it.

Mr, JAVITS. And I will support the
Senator in it.

Mr. MILLER. Mr. President——

The ACTING PRESIDENT pro tem-
pore. The Senator from Iowa.

Mr. MILLER. Mr. President, I yield
myself 30 seconds.

The ACTING PRESIDENT pro tem-
pore. The Senator from Iowa is recog-
nized for 30 seconds.

Mr. MILLER. Mr. President, I want
to ask the Senator from Minnesota when
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this amendment was incorporated in the
substitute?

Mr. HUMPHREY. This morning, at
the desk.

Mr. MILLER. Was that done as a
perfecting modification?

Mr. HUMPHREY. It was a new sub-
stitute proposal which displaces the one
that had previously been entered. The
only change is the modification.

Mr. MILLER. MTr. President, a parlia-
mentary inquiry.

Mr. HUMPHREY. On the Senator’s
own time, please.

Mr. MILLER. Yes.

Is the modification with respect to the
jury trial provision of the bill subject to
amendment now?

The ACTING PRESIDENT pro tem-
pore. The substitute may be offered at
the proper time, and then any part of
the substitute will be open to amend-
ment.

Mr. MILLER. Including the jury
trial provision?

The ACTING PRESIDENT pro tem-
pore. Yes, including the jury trial pro-
visions. Is there objection? The Chair
hears none; and the amendment is with-
drawn.

The question is on agreeing to the
amendment offered by the Senator from
North Carolina [Mr. Ervin].

Mr. ERVIN. Mr. President, I yield
myself 3 minutes of my 60 minutes.

The ACTING PRESIDENT pro tem-
pore. The Senator from North Carolina
is recognized for 3 minutes.

Mr. ERVIN. Mr. President, yester-
day, when the Senate adopted the Mor-
ton amendment, it wiped out one of the
disgraces and inequities of the Federal
law with respect to criminal contempt.

I ask that another of these inequities
and injustices now be wiped out. This
amendment does not affect the power of
a court to punish a man for civil con-
tempt to enforce a judgment. This
amendment applies only to eriminal con-
tempts and crimes.

Under existing Federal law, a person
can be put three times in jeopardy for an
act or omission constituting a criminal
contempt if such act or omission also
constitutes a crime.

First, he can be punished for ecivil
contempt.

Second, he can be punished in the way
a criminal is punished for the criminal
contempt.

Third, he can be punished for the
crime,

I am proposing to wipe out a part of
this three-branched jeopardy.

I reiterate that this amendment does
not affect the power of the court in eivil
contempt proceedings to enforce its
judgments. It merely provides that an
acquittal or conviction in a proceeding
for criminal contempt arising under the
provisions of the bill shall bar a subse-
quent prosecution for a crime based on
the same act or omission; and that an
acquittal or conviction in a prosecution
for a specific crime shall bar a subse-
quent proceeding for a criminal con-
tempt arising under the provisions of the
bill out of the same act or omission. This
is a just provision and it brings the law as
to criminal contempts and as to crimes
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into harmony with the constitutional
provision that no man shall be twice put
in jeopardy for the same offense.

Mr. MANSFIELD. Mr. President, I
yield myself 1 minute.

The ACTING PRESIDENT pro tem-
pore. The Senator from Montana is
recognized for 1 minute.

Mr. DIRKSEN. Will the Senator
from Montana yield?

Mr. MANSFIELD. Iyield.

Mr. DIRKESEN. Mr. President, I wish
to ask the distinguished majority leader
about the procedure, now that we are
operating under cloture.

Mr. MANSFIELD. In response to the
question raised by the Senator from
Illinois, let me say I think it would be
advisable for Senators to remain in the
Chamber from now on. We are oper-
ating under the 1-hour allowance per
Senator, or the 100-hour rule, following
cloture. There may be votes at any
time.

It is anticipated that the Senate will
continue to convene at 10 o'clock in the
morning, including Saturdays, and will
stay in session until a reasonable hour at
night, say 8 o’clock or 9 or, if need be, a
little later.

So I think it would be advisable for
Senators to remain on the floor as much
as they possibly can, from now on.

The ACTING PRESIDENT pro tem-
pore. The question is on agreeing to
the amendment of the Senator from
North Carolina [Mr. Ervin].

Mr. ERVIN. Mr. Presidenf, on this
question, I ask for the yeas and nays.

The yeas and nays were ordered.

The ACTING PRESIDENT pro tem-
pore. On the question of agreeing to
the amendment of the Senator from
North Carolina [Mr. ErviN] the yeas and
nays have been ordered; and the clerk
will call the roll.

The legislative clerk called the roll.

Mr. HUMPHREY. I announce that
the Senator from Wyoming [Mr. Mc-
Geel, and the Senator from Wisconsin
[Mr. NELsoN] are absent on official busi-
ness.

I also announce that the Senator from
California [Mr. ENcLE] is absent because
of illness.

I further announce that, if present and
voting, the Senator from California [Mr.
EncLE] would vote “nay.”

The yeas and nays resulted—yeas 49,
nays 48, as follows:

[No. 282 Leg.]

YEAS—49
Bennett Hill Proxmire
Bible Holland Robertson
Byrd, Va. Hruska Russell
Byrd, W. Va. Jackson Simpson
Cannon Johnston Smathers
Cooper Jordan, N.C, Sparkman
Cotton Jordan, Idaho Stennis
Curtis Lausche Symington
Eastland Long, Mo. Talmadge
Edmondson Long, La. Thurmond
Ellender MecClellan Tower
Ervin Mechem Walters
Fulbright Monroney Williams, Del.
Goldwater Morton Yarborough
Gore Mundt Young, N. Dak.
Hayden Pastore
Hickenlooper Pell

NAYS—48
Ajken Bayh Burdick
Allott Beall Carlson
Anderson Boggs Case
Bartlett Brewster Church
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Clark Eeating Moss
Dirksen EKennedy Muskie
Dodd EKuchel Neuberger
Dominick Magnuson Pearson
Douglas Mansfield Prouty
Fong MeCarthy Randolph
Gruening McGovern Ribicoff
Hart MecIntyre Saltonstall
Hartke McNamara Scott
Humphrey Metcalf Smith
Inouye Miller Willlams, N.J.
Javits Morse Young, Ohlo
NOT VOTING—3
Engle McGee Nelson

The ACTING PRESIDENT pro tem-
pore. The Chair is informed by the
clerk that the yeas are 47, the nays are
48; and the amendment is rejected.

Mr. MANSFIELD subsequently said:
Mr. President, things are becoming
somewhat hectic this morning. I would
hope that we would all work together to
try to clarify the atmosphere, at least
to a degree.

It is my understanding that the yea-
and-nay vote on the Ervin amendment
was incorrectly announced. Will the
Chair either confirm or deny that state-
ment? 5

The ACTING PRESIDENT pro tem-
pore. The Chair was informed that the
vote on the Ervin amendment was 47
yeas and 48 nays, and that the amend-
ment was not agreed to. The Chair is
now informed by the clerk that, on re-
calculation, the vote is 49 yeas and 48
nays. So the amendment is agreed to.
It is so ordered.

Mr. RUSSELL. I am glad that the
clerk at least admitted his error.

Mr. President——

The ACTING PRESIDENT pro tem-
pore. The Senator from Georgia.

Mr. RUSSELL, Mr. President, I send
an amendment to the desk.

The ACTING PRESIDENT pro tem-
pore. The question is now on agreeing
to the Talmadge amendment.

The Senator will suspend until there
is order. The Senate is not in order.
The Senator from Georgia seeks recog-
nition. ;

Mr. RUSSELL. Mr. President, I de-
sire to propose an amendment to the
substitute, but I understand that is not
in order at this time.

The ACTING PRESIDENT pro tem-
pore. The Senator is correct.

Mr. RUSSELL. Mr. President, I sup-
pose, then, that under the circumstances
the only way out of this predicament is
to proceed to vote on the Talmadge
amendment. On this question, I ask for
the yeas and nays.

The yeas and nays were ordered.

Mr. MANSFIELD. Mr. President, I
suggest the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll, to
ascertain the presence of a quorum.

The Chief Clerk proceeded to call the
roll.

Mr. MANSFIELD. Mr, President, I
ask unanimous consent that the call of
the roll, for a quorum, be rescinded.

Mr. RUSSELL. Mr. President, I ob-
ject.

The ACTING PRESIDENT pro tem-
pore. Objection is heard. The call of
the roll will continue.
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The rollcall was resumed and con-
cluded; and the following Senators an-
swered to their names:

[No. 283 Leg.]

Alken Gruening Morse
Allott Hart Morton
Anderson Hartke Moss
Bartlett Hayden Mundt
Bayh Hickenlooper Muskie
Beall Hill Nelson
Bennett Holland Neuberger
Bible Hruska Pastore
Boggs Humphrey Pearson
Brewster Inouye Pell
Burdick Jackson Prouty
Byrd, Va Javits Proxmire
Byrd, W. Va. Johnston Randolph
Cannon Jordan, N.C. Ribicoff
Carlson Jordan, Idaho Robertson
Case Keating Russell
Church Eennedy Saltonstall
Clark Kuchel Scott
Cooper Lausche Simpson
Cotton Long, Mo. Smathers
Curtis Long, La Smith
Dirksen Magnuson Sparkman
Dodd Mansfleld Stennis
Dominick McCarthy Symington
Douglas McClellan Telma
Eastland McGee Thurmond
Edmondson McGovern Tower
Ellender MelIntyre Walters

McNamara Williams, N.J.
Fong Mechem Williams, Del.
Ful ht Metcalf Yarborough
Goldwater Miller Young, N. Dak.

Monroney Young, Ohlo

The ACTING PRESIDENT pro tem-
pore. A guorum is present.

Mr. MANSFIELD. Mr. President, I
call up the Dirksen substitute.

The ACTING PRESIDENT pro tem-
pore. That is amendment No. 656, as
modified by the amendment offered by
the minority leader.

Mr. RUSSELL. A point of order, Mr.
President. That amendment is not in
order.

The ACTING PRESIDENT pro tem-
pore. The Chair is informed by the
clerk that it is amendment No. 1052,
which is a substitute offered this morning
by the minority leader.

Mr. RUSSELL. Mr. President, I call
up amendment No. 944.

The ACTING PRESIDENT pro tem-
pore. The clerk will state the amend-
ment.

The LecistaTive CLERK. On page 14,
after line 23, it is proposed to insert the
following new section:

Sec. 208. This title shall take effect on
November 15, 1965.

Mr. RUSSELL. Mr. President, the re-
sult of the vote on the last amendment
shows the futility of appealing to any
sense of fairness on the part of the Sen-
ate. The spirit of the mob has indeed
taken over the Senate, when this body
will vote down a simple amendment to
preserve the rule of protecting a citizen
of the United States, even if he be a de-
spised southerner, from being put in
jeopardy twice for the same offense.

Mr. President, we are confronted with
the spirit of not only the mob but of a
lynch mob in the Senate of the United
States. Senators are paying no attention
to what they are doing. They are voting
to destroy one of the oldest assets of our
Anglo-Saxon system of jurisprudence,
in voting to put a man in jeopardy twice
for the identical same state of facts.

So I say there is no need for us to ex-
pect any fairness. But we shall propose
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these amendments, and we have enough
votes to order the yeas and nays. The
Senate can proceed to vote them down.

The amendment that I have proposed
applies to title II of the bill the same
theory that is applied to title VII, the
fair employment practice provision,
which would not take effect until 1 year
after the bill is enacted. This amend-
ment undertakes to extend to November
15, 1965, the effect of tifle IT of this bill.
The bill now is so drawn as to protect
States that have some form of public
accommodation laws; this amendment
seeks to give the States that do not have
such laws an opportunity to study this
question and decide whether they want
to enact public accommodation laws and
thereby avail themselves of the benefit
of the breastworks that have been thrown
up around the 32 States that already
have laws on this subject.

It is an amendment that in normal
circumstances would appeal to the in-
nate sense of fairness of any man, be-
cause it merely extends to these States an
opportunity that is extended to all States
in title VII. It would extend to the
States that do not now have public ac-
commodation laws the opportunity to
consider whether or not it is desirable
for them to pass such laws and thereby
achieve the beneficial results of the so-
called Dirksen amendment.

Mr. President, I ask for the yeas and
nays on the amendment.

The yeas and nays were ordered.

Mr. COOPER. Mr. President, I wish
to join the Senator from Georgia in his
statement about attention to amend-
ments. It is going to be terribly difficult
to hear the explanation of the amend-
ments which will come quickly. I hope
that the Presiding Officer will keep order
and ask all Senators to remain in the
Chamber and in their seats. Even though
we have voted cloture we have the right
and duty to consider each amendment on
its merits.

The Senator was correct when he said,
a few minutes ago, that we should have
adopted the amendment which was of-
fered by the Senator from North Caro-
lina. The Senator from North Caro-
lina’s amendment would have sustained
the principle of protecting a person from
being placed in double jeopardy. The
constitutional protection against double
jeopardy might not apply otherwise, for
criminal contempt has not been con-
sidered a crime. It was difficult to hear
the Senator’s explanation and the
amendment was acted upon in haste.
We need to hear and consider the
amendments which will be offered to the
bill in rapid succession.

Mr. HUMPHREY, Mr. President, had
the amendment been adopted, it would
have been to the Talmadge amendment,
and the Talmadge amendment would
have been to the bill; but the Talmadge
amendment would have been with-
drawn.

Mr. President, the Constitution does
not permit double jeopardy, and I think
we knew what we were doing.

Mr. ERVIN. Will the Senator yield
for a question?

Mr. HUMPHREY. Iyield.
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Mr. ERVIN. Does not the Senator
from Minnesota know that the Supreme
Court of the United States has held in
several cases that the double jeopardy
clause of the Constitution does not apply
to proceedings for criminal contempt,
and that in consequence of those de-
cisions the accused can be tried and pun-
ished twice, once for criminal contempt
and a second time for crime in those
cases in which the same act or omission
constitutes both a criminal contempt and
acrime?

Mr. HUMPHREY. I understand that,
but criminal contempt is a proposition
entirely different from what are called
ordinary crimes. Punishment for crim-
inal contempt is a court order enforce-
ment. While I am not a lawyer, I know
that.

Mr. President, the Constitution of the
United States gives ample protection.
The amendment of the Senator from
Georgia would merely delay the effective
date of the title until November 1965. It
seems to me that if equal access to public
accommodations is within the Constitu-
tion, the title should be operative when
the bill is passed. I hope the Senate will
reject the amendment.

Mr, MANSFIELD, Mr. President, I
ask unanimous consent that the Senate
stand in recess until 1 o’clock this after-
noon.

Mr. RUSSELL. Mr. President, may
not we have a vote on this amendment?

The ACTING PRESIDENT pro tem-
pore. The question is on agreeing to the
amendment of the Senator from
Georgia. The yeas and nays have been
ordered.

Mr. DIRKESEN. Mr. President, I seek
recognition, to speak for 1 minute.

The ACTING PRESIDENT pro tem-
pore. The Chair recognizes the Senator
from Illinois.

Mr. DIRKSEN. Mr. President, I hope
Senators are aware of the amendment
on which we shall vote. It postpones the
effective date of title II until November,
1965. That will be, roughly, 16 or 17
months away.

Mr. RUSSELL. The Senate extended
the effective date of the FEPC title until
1 year after the enactment of the bill.

Mr. MANSFIELD. Mr. President, I
understand that the Senate is ready to
vote on the proposal offered by the dis-
tinguished Senator from Georgia.

The ACTING PRESIDENT pro tem-
pore. Unless some Senator is seeking
recognition.

Mr. MANSFIELD. Mr., President, I
ask that the vote be taken, and that at
the conclusion of the vote, the Senate
stand in recess until 1 o’clock.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

The question is on agreeing to the
amendment of the Senator from Georgia
[Mr. RusseLL]. The yeas and nays have
be;en ordered, and the clerk will call the
roll.

The Chief Clerk called the roll.

Mr. HUMPHREY. I announce fthat
the Senator from California[Mr. ENGLE],
is absent because of illness.

i1 further announce that, if present
and voting the Senator from California
[Mr. ENnGLE], would vote “nay.”
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The result was announced—yeas 40,
nays 59, as follows:

[No. 284 Leg.]
YEAS—40
Bennett Hayden Russell
Bible Hickenlooper Simpson
Byrd, Va. Hil Smathers
Byrd, W. Va. Holland Sparkman
Cannon Hruska Btennis
Cotton Johnston Talmadge
Curtis Jordan, N.C. Thurmond
Dominick Jordan, Idaho Tower
Eastland Long, La, Walters
Ellender McClellan Williams, Del.
Ervin McIntyre Yarborough
Fulbright Mechem Young, N. Dak.
Goldwater Morton
Gore Robertson
NAYS—69

Alken Hart Morse
Allott Hartke Moss
Anderson Humphrey Mundt

Inouye Muskle
Bayh Jackson Nelson

Javits Neuberger
Boggs Eeating Pastore
Brewster Eennedy Pearson
Burdick Euchel Pell
Carlson Lausche Prouty
Case Long, Mo Proxmire
Church Magnuson Randolph
Clark Mansfield Ribicoff
Cooper McCarthy Saltonstall
Dirksen McGee Bcott
Dodd MeGovern Smith
Douglas McNamara
Edmondson Metcalf Willlams, N.J.
Fong Miller Young, Ohio
Gruening Monroney

NOT VOTING—1
Engle

So Mr. RusseLL’s amendment was re-
jected.

Mr. DIRKSEN. Mr. President, I move
that the vote by which the amendment
was rejected be reconsidered.

Mr. HUMPHREY. Mr. President, I
move that the motion to reconsider be
laid on the table.

The motion to lay on the table was
agreed to.

RECESS TO 3 P.M.

Mr. MANSFIELD. Mr. President, I
modify my previous unanimous-consent
request, and ask that a recess be taken
until 3 o’clock this afternoon so as to give
us a chance to regroup, rethink, and re-
collect.

Mr. HUMPHREY. And also to re-
fresh.

Mr. MANSFIELD. Yes.

The ACTING PRESIDENT pro tem-
pore. Is there objection?

There being no objection, at 12 o’clock
and 14 minutes p.m., the Senate took a
recess to 3 o’clock p.m.

At 3 o’clock p.m., the Senate reassem-
bled, and was called to order by the Pre-
siding Officer (Mr. NELsON in the chair).

Mr. MANSFIELD. Mr. President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
Clerk will call the roll.

The legislative clerk called the roll,
and the following Senators answered to
their names:

[No. 285 Leg.]

Alken Byrd, Va. Dodd
Allott Byrd, W. Va. Dominick
Anderson Cannon Douglas
Bartlett Carlson Eastland
Bayh Case Edmondson
Beall Church Ellender
Bennett Clark Ervin
Bible Cooper Fong

Cotton Fulbright
Brewster Goldwater
Burdick Dirksen Gore
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Gruening Mansfleld Proxmire
Hart McCarthy Randolph
Hartke MeClellan Ribicoff
Hayden McGee Robertson
Hickenlooper McGovern Russell
McIntyre Scott
Holland McNamara Simpson
Hruska Mechem Smathers
Humphrey Metcalf Smith
Inouye Miller Sparkman
Jackson Monroney Stennis
Javits Morse Symington
Johnston Morton Talmadge
Jordan, N.C. Moss Thurmond
Jordan, Idaho Mundt Tower
Eeating Muskie Walters
Eennedy Nelson ‘Willlams, N.J.
Euchel Neuberger Willlams, Del.
Lausche Pastore Yarborough
Long, Mo. Pearson Young, N. Dak,
Long, La. Pell Young, Ohlo
Magnuson Prouty

The PRESIDING OFFICER. A quo-
rum is present.

Mr. MANSFIELD. Mr. President, I
yield myself 1 minute.

I talked some things over with the
minority leader, but I have forgotten one
or two. I will, however, recite what I
remember.

First, we would like the reading clerks
to be the timekeepers, because we feel
that the Parliamentarian has to be
ready to answer parliamentary questions
and inquiries. It is too much of a bur-
den on him to keep time, also.

Second, the 20-minute allowance for
quorum calls will no longer be in effect.

The PRESIDING OFFICER. The
Dirksen amendment is open to amend-
ment.

Mr. GORE obtained the floor.

Mr. MANSFIELD, Mr. President, will
the Senator yield?

Mr. GORE. I yield, but not on my
time.

Mr. MANSFIELD. Mr. President, I
ask unanimous consent that despite rule
XXII, two reading clerks be allowed to
keep the time.

The PRESIDING OFFICER. Is there
objection? The Chair hears none.
Without objection, it is so ordered.

Mr. HRUSKA. Mr. President, will the
Senator yield for a parliamentary in-

quiry?

Mr. GORE. Mr. President, I yield to
the Senator from Nebraska.

The PRESIDING OFFICER. The
Senator may not yield time.

Mr. HRUSKA. I will use my own time.

My parliamentary inquiry is this, Mr.
President: When quorums are called for,
is any time charged, and to whom is the
time for the quorum calls charged?

The PRESIDING OFFICER. The
Parliamentarian informs the Chair that
unless some Senator makes a point of
order, the time will not be charged
against the Senator holding the floor.

Mr. HRUSKA. Mr, President, what is
this point of order? After all, cloture
as I understand it, is a limitation on de-
bate; and after cloture is adopted, all
time used is charged against the Senator
having the floor. When a quorum is be-
ing called, no Senator is speaking.

I do not know what point of order the
Chair refers to when he says the charg-
ing of the time used for that purpose is
dependent on the making of a point of
order.

The PRESIDING OFFICER. The time
does not run against the speaker unless
some Senator makes a point of order.
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Mr. RUSSELL. Mr. President, I wish
to serve notice that an appeal will be
made the first time that ruling is invoked.
The order for a quorum is one constitu-
tional rule that is not bound up in rule
XXII. The right of the Senator to as-
certain a quorum is not in anywise in-
volved in rule XXII.

Mr. HRUSEKA. May I ask the Chair
what is the basis of the point of order
that will be made under those circum-
stances and under what rule?

The PRESIDING OFFICER. What-
ever the basis of the point of order might
be, the point of order would be made by
the Senator who makes it at the time he
makes it.

Mr. GORE. Will the Chair speak
louder?

Mr. HRUSEKA, Mr. President, I sub-
mit that the question has not been an-
swered. The point of order is named by
the Parliamentarian and is used as the
basis by the Presiding Officer for saying
that something can be done. So what is
the conceivable basis for the point of
order which might be raised, and under
what rule would it be raised?

The PRESIDING OFFICER. It isthe
Senator who makes the point of order.

Mr. HRUSKA. He does, indeed; and
the Chair has just said that a point of
order would lie against this proceeding.
On what basis would a point of order
be raised? It isthe Presiding Officer who
has raised this point of order. I would
like to have some idea what it is.

The PRESIDING OFFICER. The
Parliamentarian advises the Chair that
if a Senator makes a point of order, he
assigns reasons for the point of order;
and the decision will be made at the time
when he raises the point of order.

Mr. HRUSKA. I join the Senator
from Georgia in saying that if there is
an appeal from the ruling of the Chair,
it will be resisted.

The PRESIDING OFFICER. The
Chair will rule when the issue arises.

Mr. GORE. Mr. President, I call up
rﬁnlylr amendment to strike title VI from the

ill.

Mr. HUMPHREY. Mr. President, may
we have order in the Chamber?

Mr. GORE. I call up my amendment
No. 832.

Mr. HUMPHREY. Mr. President, may
we have order in the Chamber?

Mr. GORE. Mr, President, a parlia-
mentary inquiry.

The PRESIDING OFFICER. The
Senator will state it.

Mr. GORE. Should the amendment
be offered to the original bill, or to the
Mansfield-Dirksen substitute?

The PRESIDING OFFICER. The
Senator may offer it to either. The sub-
stitute is before the Senate.

Mr, GORE. Isend tothe desk amend-
ment No. 832, and ask that it be stated.

The PRESIDING OFFICER. The
amendment will be read.

The LEGISLATIVE CLERK. In the Dirk-
sen substitute, on page 32, beginning with
line 21, it is proposed to strike out all
through line 9, on page 35 (title VI),
and to renumber the succeeding titles
and sections of the bill,

Mr. GORE. Mr. President, I request
order.
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The PRESIDING OFFICER. The
clerks are instructed not to charge time
to the speaker until there is order in the
Senate.

The Senate will be in order.

Mr. GORE. Mr. President, under the
strictures of cloture, all of us must try
to preserve our time on this historic oc-
casion. I yield myself 10 minutes, and
ask that I be notified when I have used
10 minutes.

The PRESIDING OFFICER. The
Senator from Tennessee may proceed.

Mr. GORE. Mr. President, a basic
question is involved in the provisions of
title VI. This is not the first time the
Senate has faced this basic question. In
fact, upon many occasions during the last
10 years, in both Houses of Congress,
amendments have been offered for the
purpose of cutting off Federal aid to vari-
ous programs, in the event certain civil
rights requirements were not met. Upon
each and every occasion, the Congress
has refused to approve the amendments,
when offered to specific programs and
activities.

Title VI provides both authority and
direction. Federal agencies are “au-
thorized and directed” to proceed with
the preparation of rules and regulations
for the termination of Federal aid which
provides Federal financial assistance.
All such Federal programs are involved.
I asked the Library of Congress for a list
of programs which provide Federal finan-
cial assistance. A partial list provided
by the Library will be found in the Con-
GREsSSIONAL REcorbD of yesterday. The ex-
perts of the Legislative Reference Serv-
ice were unable to provide what the
Library felt qualified to describe as a
complete list. Such programs are
numerous. Federal aid has so permeated
our national life that there is hardly a
segment of our economy or society that
is not affected by Federal aid. Ships
sail the high seas with the help of a
Federal aid program. Homes are built,
mortgages insured, farm-to-market
roads are constructed, as are airports—
I will not undertake to name them all—
but all of these programs would, in prac-
tical effect, be amended by title VI.

I wish to acknowledge that the sub-
stitute bill provides some improvement
over the language of the original bill,
insofar as clarity is concerned. I ad-
dressed the Senate earlier and pointed
out that the original bill authorized dis-
cretionary procedures because the word
“may” was used in section 602. Insofar
as clarification is concerned, the Dirk-
sen substitute is an improvement, be-
cause it uses the words “authorized and
directed.” So the bill is improved as to
clarity of procedure, but, at the same
time its application is made more man-
datory.

I wish to acknowledge further, in all
fairness, that there are certain safe-
guards as to procedure and time which
would apply to many of the programs.
It will be found, however, that these so-
called safeguards relate only to proce-
dure.

It is correct that, before funds can
be cut off to a State or to a county, the
proposal must lie before a congressional
committee 30 days. What can Congress
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effectively do in 30 days under such cir-
cumstances? No power of veto is given,
even by way of concurrent resolution.
Congress would be required to act affirm-
atively by enacting a law, perhaps over
Presidential veto, on a question involving
civil rights in 30 days in order to stop
the proposed action. The so-called safe-
guards, however effective the proponents
of the bill may intend them to be—and
I think they would be of some benefit—
nevertheless relate only to procedure and
time. The ultimate authority would be
vested by this bill in the Federal Govern-
ment to cut off funds arbitrarily and
coldly, or in any other manner.

Mr, President, I think it is the respon-
sibility of the legislative branch of Gov-
ernment to prescribe the conditions un-
der which Federal aid is extended. If
we surrender this responsibility to the
Executive, then we will be surrendering
power that may be more important than
if Congress granted the Executive the
power of an item veto over appropria-
tions. We will have delegated to the Ex-
ecutive an important part of the legisla-
tive function and we will have seriously
limited a source of legislative power, con-
trol over the purse strings. In my opin-
ion, Mr. President, this would be an un-
wise act by the Congress.

In a colloguy between the distinguished
senior Senator from Connecticut and me
last night, he acknowledged what I be-
lieve to be correct—there is no disagree-
ment between us as to the facts—that in
those programs such as aid to voca-
tional agriculture which provides Fed-
eral aid to help pay salaries of teachers
in every high school in Arkansas, Vir-
ginia, Vermont, and all over the country,
the contract is between the Federal Gov-
ernment and the State government.
There is no way that the Federal Gov-
ernment can reach Smith County, Tenn.,
with respect to this type of Federal aid
except through the State.

In section 602, the key word is “re-
cipient.”” Who is the recipient of Fed-
eral aid funds? In many of our Federal
aid programs, the State is the recipient.
This is true of our farm-to-market road
program. This is true of many other
programs.

It is not true as to all programs. For
instance, in the program authorizing
Federal aid to impacted school districts,
the contractual relationship is directly
between the Federal Government and
the impacted school district involved.
Here there would be no question of cut-
ting off aid to a whole State because one
county “recipient” was alleged to have
practiced discrimination.

I wish to refer, by way of illustration
to one Federal agency, the TVA, which
makes payments to communities in seven
States in lieu of taxes. This bill would
authorize and direct this Federal agency
to proceed to promulgate rules and reg-
ulations for the withholding of aid to any
State or any county in which what some-
one defines as discrimination is practiced.
What is discrimination? This would be
left for the Federal official to determine.
When will an agency cut off aid? This
would be left to the executive branch to
determine pursuant to rules and regula-
tions. We do not make these determina-
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tions in this bill. If so much as one
rural school in a county is still on a seg-
regated basis, then there is segregation
in that county.

The PRESIDING OFFICER. The
Senator's time has expired.

Mr. GORE. Iyield myself 5 additional
minutes.

The PRESIDING OFFICER. The
Senator from Tennessee is recognized for
5 more minutes.

Mr. GORE. In my view, the power
conferred in this bill could be used op-
pressively. If an administration is in-
clined so to use it, title VI could be a
sledge hammer provision. Federal aid
permeates our whole system. We have
already had an example in the State of
Louisiana when aid was ordered cut off
to the entire State.

Fortunately, the Senator from Con-
necticut [Mr. Rieicorr] became Secre-
tary of Health, Education, and Welfare
and stayed the order. Had he not done
s0, the legislature not reconvening for
a year, old people and dependent chil-
dren would have suffered—children who
had no control over the alleged failure
of State officials to comply with Federal
requirements.

This is a hardhearted, cold policy. It
punishes innocent people for the com-
mission of alleged wrongs over which
they have no control. This is a power
that the legislative branch should not
vest in the executive branch without
knowing just how and under what con-
ditions it would be applied. If we wish
to do this, let us take the programs up
one by one. If we want to provide the
conditions under which Federal aid will
be cut off to the vocational agricultural
teachers, and the home economics teach-
ers, let us take the programs up and
prescribe those conditions by law.

My interpretation of section 601 in
title VI is that it is sufficiently broad to
give statutory authority for the issuance
of an open housing order affecting
the entire United States. If one does
not think the language is that broad,
please turn to the section and read it. I
shall read it.

On page 32, line 25, it reads: “or be
subjected to discrimination under any
program or activity receiving Federal
financial assistance.”

In section 602, we find the means of
implementing section 601 for those pro-
grams which are described in section 602.
But if we read carefully beginning line 5
of page 33 of the Dirksen substitute, we
find that there is exempted from section
602 programs involving contracts of in-
surance or guarantee.

Mr. President, that language means
that the provisions of section 602 do not
apply to contracts of insurance or guar-
antee. It would logically follow, then,
that section 601 is not modified by section
602 with respect to programs involving
contracts of insurance or guarantee. If
that be true, as I believe to be the case,
then section 601 confers statutory au-
thority for the issuance of an order which
would affect the right of a veteran to sell
his home if he has a GI home loan. It
would affect the right of a man and his
wife either to rent or to sell a house on
which the FHA has insured a mortgage.
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And such an order would not be subject
to the so-called safeguard provisions of
section 602.

The PRESIDING OFFICER. The
Senator’s time has expired.

Mr. GORE. Mr. President, I yield
myself 2 additional minutes; and I yield
to the Senator from Connecticut.

The PRESIDING OFFICER. The
Senator from Tennessee may not yield
from his time to the Senator from
Connecticut.

Mr. RIBICOFF. Mr. President, I yield
myself 10 minutes. Whatever time is
needed in the colloquy with the distin-
guished Senator from Tennessee should
be charged to me.

Mr. MORSE. Mr. President, a point
of order.

Mr. GORE. Mr. President, I did not
understand.

Mr. RIBICOFF. Mr.
parliamentary inquiry.

Mr. GORE. Mr. President, if I can-
not yield, I cannot. I will proceed for
1 additional minute, and then will yield
the floor.

Mr. RIBICOFF. Mr. President, a
parliamentary inquiry.

Mr. GORE. Mr. President, I do not
yield the floor for a parliamentary in-
quiry. The time would come out of my
time. I am sorry.

The Senator has been very helpful,
and I am grateful to him. But we are
under a stricture, in that I have only
1 hour on this whole historic bill.

Mr, President, I yield myself 1 addi-
tional minute.

The PRESIDING OFFICER. The
Senator from Tennessee is recognized
for 1 more minute.

Mr. GORE. I ask the Senators to read
title VI. Read section 601 and determine
whether or not it is sufficiently broad to
cover anything and everything—any
program providing Federal financial as-
sistance. What is financial assistance?
It is a guarantee of a mortgage, as well as
a loan itself, or a grant of assistance. Fi-
nancial assistance can take many
forms—contributions, loans, guarantees,
warranties, insurance.

Then, read section 601 and one will see
that the section

The PRESIDING OFFICER. The time
of the Senator has expired.

Mr. RIBICOFF. Mr. President——

The PRESIDING OFFICER. The Sen-
ator from Connecticut is recognized.

Mr. RIBICOFF. Mr. President, I yield
myself 10 minutes.

The PRESIDING OFFICER. The
Senator from Connecticut is recognized
for 10 minutes.

Mr. RIBICOFF, First, let me say that
last night—as shown beginning at page
13125 of the CoNGRESSIONAL RECORD—the
Senator from Tennessee and I entered
into a colloquy on title VI. I recognize,
and so does the Senator from Tennessee,
that there has been much confusion con-
cerning title VI.

It is my feeling that the colloquy which
was had between the Senator from Ten-
nessee and myself, as shown in the Rec-
orp, should have effect on the executive
branch as to how to interpret title VI.

The Senator from Tennessee men-
tioned the incident in Louisiana which

President, a
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took place in the beginning of 1961. The
fact that it was within the power of the
Federal Government to cut off aid to
Louisiana in the ADC program indicates
the basic power to cut off funds where
discrimination is involved, whether title
VI1is enacted or is not enacted.

The junior Senator from Louisiana
[Mr. Longl, who is in the Chamber at
the present time, may recall his inter-
vening with me while I was Secretary, in
an effort to have me take care of some
80,000 children involved in this cutoff.

Last night, I pointed out to the Sen-
ator from Tennessee that it is not our
intention in title 6 to be punitive. It is
not our intention with title 6 to come in
with a sledge hammer blow and to rush
to cut off funds because there is dis-
crimination.

The entire approach of title 6 in the
civil rights bill that we are about to pass
is directed to ending the discrimination,
rather than to cutting off funds. The
fund cutoff is the last step, not the first
step.

Basically, there is a constitutional re-
striction against diserimination in the
use of Federal funds; and title VI simply
spells out the procedure to be used in
enforcing that restriction.

Because of the position of the Senator
from Tennessee and the points he has
consistently raised since this bill first
was brought to the Senate, I believe he
was most influential and persuasive in
causing the Senator from Illinois [MTr.
Dirksen] and the Senator from Mon-
tana [Mr. MansrFieLp] to incorporate
some of his suggestions in the revised
Dirksen-Mansfield proposal.

On page 33, in section 602, beginning
on line 19, Senators will notice this lan-
guage:

But such termination or refusal shall be
limited to the particular political entity or
part thereof, or other recipient as to whom
such a finding has been made, and shall be
limited in its effect to the particular pro-
gram, or part thereof, in which such non-
compliance has been so found.

Let me give an example of how this
will work, and why the fear of the Sen-
ator from Tennessee is unfounded.

Let us assume that in a State of 100
counties, 99 of them are in compliance,
and 1 county is diseriminating in con-
nection with a program which receives
Federal assistance. Let us say, for the
sake of simplicity, that each of those
counties receives $1,000 from the Federal
Government, and receives $1,000 in
matching funds from the State govern-
ment.

Under those circumstances, if one
county discriminates, even though the
entire $100,000 goes from the Federal
Government into the State treasury, to
be distributed, the Federal Government
then gives $99,000 to the State govern-
ment, but the State government cannot
pass on any of that $99,000 to the county
that is discriminating. Therefore, the
great fear that has been in the mind of
the Senator from Tennessee—namely,
that innocent counties or innocent seg-
ments of the State would be hurt—will
not apply, because only the one county
that diseriminates would be cut off from
the Federal funds.
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The Senator from Tennessee pointed
out, and rightfully so, that State laws
would be involved. When a State has
passed a law which requires equal dis-
tribution on a county basis or on a per
pupil basis, and if one county discrim-
inates, the State law authorizing distri-
bution of the Federal funds to that
county will be in conflict with the Fed-
eral requirement of title VI that Federal
funds may not be used to support dis-
crimination. Therefore, the State would
not have a right to give $1,000 of the
Federal funds to that county.

The Senator from Tennessee pointed
out that there may be an inconsistency
between State law and Federal law. If
that were the case, the Federal law would
have to prevail, because where there is
a conflict, the Federal law is supreme.

So it is not sufficient for a Governor to
say that there is a State law, and that
he must act under it, and that he cannot
act under the Federal law, because if
there is such a conflict, he is protected
by the supremacy doctrine; and, under
those circumstances, he would not have
to pay out Federal funds to the offending
county.

The language that has been written
into the Dirksen-Mansfield substitute is
safeguarding language, to make sure that
innocent people do not suffer and to
make certain that innocent segments of
government do not suffer because of
some action or some failure to act by one
segment of government. To this ex-
tent, the Senator from Tennessee, by his
persistence, and by calling his concerns
to the attention of the Senate, has
achieved much; and I believe that today
title VI is better than it was when first
proposed. For this the Senator from
Tennessee is due great credit.

I believe there are ample safeguards
here in the procedures of title VI. If we
are to eliminate discrimination, if we are
to agree that disecrimination is unlawful,
and discrimination is also unconstitu-
tional, then there is no justification for
the Federal Government continuing to
pay Federal funds to any organ of gov-
ernment, any part of government, or any
segment of government, that continues
to disecriminate.

Title VI implements these basic prin-
ciples. It provides a fair and reason-
able procedure for making sure that the
Constitution is observed and for making
sure that discrimination in the use of
Federal funds is ended.

Mr. MORSE. Mr. President——

The ACTING PRESIDENT pro tem-
pore. The Senator from Oregon.

Mr. MORSE. I yield myself 3 min-
utes, Mr. President.

Some weeks before this measure was
recommended by the White House last
year, I introduced as a separate bill—
what amounts to title VI of this bill. In
my judgment it is an essential and vital
part of this bill. It goes to the very heart
of the constitutional problem that con-
fronts the Senate in passing the eivil
rights bill—in short, the expenditure of
Federal funds.

The expenditure of Federal funds up-
on a project that is based upon or in-
volves racial discrimination is, in my
judgment, unconstitutional; and we seek
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to bring to an end such unconstitutional
administrative functioning by the agen-
cies of the Government.

Mr. President, if title VI were deleted
from this bill, all that would be left
would be a 9-year-old, toothless ewe.
And if we can imagine anything with lit-
tle effectiveness, it would be a 9-year-old
toothless ewe.

Mr. President, the teeth in this bill for
the effective checking of the discrimi-
nations within the purview of the juris-
diction set forth in title VI, are so essen-
tial that I plead with the Senate not
to vote to have the teeth taken out of
the bill.

There has been much crying on the
floor of the Senate that some innocent
people may suffer as the result of end-
ing the Federal contribution to a proj-
ect that is segregated, but under which
Federal benefits are received.

Mr. President, that cannot be helped.
That happens to be one of the prices
of freedom they must pay, too. These
people have the same responsibility we
all have of seeing that their local offi-
cials cease their discriminatory practices.

We cannot bring an end to racial dis-
crimination if we are going to continue
to pour millions of dollars of Federal tax
money into project after project in which
racial discrimination is practiced.

This puts it up to us to decide whether
we intend to emasculate this bill, or pass
a bill that really faces up to the consti-
tutional question that confronts us to-
day. There can no longer be any doubt
that Federal funds spent for segregated
programs are being spent illegally and
contrary to the Constitution. It is the
simple duty of Congress to put a stop to
the expenditure of Federal funds for
what amounts to unconstitutional pro-
grams, programs based upon segrega-
tion.

Mr. JAVITS. Mr. President, I yield
myself 2 minutes.

The ACTING PRESIDENT pro tem-
pore. The Senator from New York is
recognized for 2 minutes.

Mr. JAVITS. I do not think any
Senator has made more efforts, in terms
of amendments to cut off Federal funds
from State segregated programs, than I
have or has any Senator had such
amendments tabled more often. They
have been tabled always on the claim
that there will come a day when we shall
have a general statute.

Here we have a general statute, and
an eminently reasonable one.

If we vote to deny this measure of re-
lief, we shall be voting contrary to the
view of a man who never was a violent
advocate of extreme civil rights meas-
ures, Mr. President. I refer to Dwight
D. Eisenhower. The one thing he be-
lieved in was this program. I heard him
stand on a platform in Harlem, the first
time he ran, and say, “If there is one
thing I am sure of about civil rights, it
is that I won’t have the taxpayers’
money go to promoting segregation.”

If we strike out this provision, we shall
be acting in opposition to one of his
most deeply held beliefs.

I do not agree with the Senator from
Tennessee that there is any likelihood
that the amendment would be applied
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with respect to contracts or guarantees
of insurance. It is tied to section 601 for
its enforcement; and we know that a
statute without provision for its enforce-
ment is meaningless.

In the second place, it applies only to
this particular activity.

In the third place, it cannot be put
into effect unless a department shows
that there is segregation, and even then
only if the necessary order is filed with
the Congressional committees; and then
there must be a waiting period of 30
days; and then there must be oppor-
tunity for judicial review.

All this is eminently reasonable; and
this amendment should be rejected.

The PRESIDING OFFICER. The
time of the Senator from New York has
expired.

Mr. PASTORE. Mr. President, I yield
myself 3 minutes.

The PRESIDING OFFICER. The
Senator from Rhode Island is recognized
for 3 minutes.

Mr. PASTORE. I say respectfully to
the Members of the Senate that if we
delete title VI, we commit a travesty
upon the taxpayers of this country. The
money being spent to support these pro-
grams belongs to all the people of the
United States, without regard to whether
they are white, black, brown, or any
other color. So it would be absolutely
unconstitutional to use Federal funds be-
longing to all the people of this country
for a program in a State which was per-
mitting diserimination based on race,
color, or national origin. That would be
a travesty upon the taxpayers of the
Nation.

We must do what title VI provides;
and we could do it in no milder form
than that now provided by title VI.

The Senator from Tennessee says,
“Let us read this title.” I say so, too.
When we read these two pages, we
understand that the whole philosophy of
title VI is to promote voluntary com-
pliance. It is written right in the law.
There shall be the voluntary compli-
ance as the first step, and then the sec-
ond step they must inaugurate and
promulgate, rules that have a national
effect, not a local effect. They shall
apply to Tennessee, to Louisiana, to
Rhode Island, in equal fashion.

Is that the end of it? Of course not.
The rules must be approved by the
President of the United States before
they take effect.

And then is that the end? Of course
not. There has to be a hearing. There
has to be a bill of particulars. There
has to be a finding made of discrimina-

n.

Is that the end of it? Of course not.
Even then there must be a report to the
two pertinent committees of the Con-
gress.

How far can you go to be fair in
spending the people’s money?

We had a situation, and I stated it for
the Recorp, when we explained this
title. A boy, a nonwhite, was brought
to a hospital which was built with 50
percent of the taxpayers’ money. The
boy was denied admission to that hos-
pital—in Greensboro. Why? Because
he was not white. Do we want to spend
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the taxpayers’ money to commit that
kind of a travesty?

This is the reason why we have title VI
in this bill, to protect the taxpayers’
money, to make sure that here in Amer-
ica, where we collect taxes from all our
people, we spend this money for the bene-
fit of all of our people. That is all we
are trying to do.

I repeat——

The PRESIDING OFFICER. The
Senator’s time has expired.

Mr. ROBERTSON. Mr. President, I
yield myself 10 minutes.

The PRESIDING OFFICER. The
Senator from Virginia is recognized for
10 minutes.

Mr. ROBERTSON. Mr. President, if
I thought I could change just one vote,
I would undertake to speak louder than
gl who have proceeded me. [Laugh-

This morning we took a vote, and
found that there were fewer Members
of this Senate for cloture than there
were before we started 2 months of
explaining the inequities of this bill.

Mr. President, while the vote this
morning to impose cloture was not un-
expected since 2 hours before it was
taken, I wrote a friend in Richmond
that we could not count on more than
29 votes against cloture, it nevertheless
was to me a disappointing action be-
cause it means the passage by the Sen-
ate of the Dirksen substitute which, in
my opinion, leaves in the bill many un-
constitutional, as well as undesirable and
unworkable features.

Title IT of the bill, which is virtually
unchanged, is clearly unconstitutional,
whether you seek to justify it under the
provisions of the due process clause of
the 14th amendment or under the pro-
visions of the commerce clause of the
Constitution—stretch that clause as
much as you will. Mr. President, I shall
ask unanimous consent to have printed
at the end of my remarks the detailed
analysis of title IT of the bill.

The big majority by which the Senate
refused to take title VII out of the bill
indicates a willingness, after the election
next November, of course, for the busi-
nessmen of our Nation to be harassed
in a very unfair and unjustified manner.
I can find no consolation in the fact that
this iniquitous program will at first ap-
ply to only those employing more than
100 workers because once the Sen-
ate has yielded to political pressure to
write this principle into law, the same
pressure groups will insist that the limit
be reduced until it applies just to one
employee. The same thing, of course,
will apply to the limited jury frial
amendment and to the mild changes in-
corporated in other provisions of the
Dirksen substitute. Next year, we will
have a demand to enact into law every-
thing that was included in the original
bill and that, of course, will include cov-
erage of the Government insurance of
mortgages and all home building loans
made by any financial institution, the
accounts of which are covered by Gov-
ernment insurance.

Students of the Philadelphia Consti-
tutional Convention will recall that
Thomas Jefferson, believing that no peo-
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ple could be capable of being both free
and ignorant, asked his friend, James
Madison, to include in the new Constitu-
tion a provision for a national university.
The fight against that proposal was led
by delegates from New England and it
was overwhelmingly defeated. There has
never since been any constitutional au-
thority for the Federal Government to
establish a national university or to sup-
port any university. Yet, section IV of
the pending bill, provides unrestricted
authority to help finance all universities,
including church schools, and for the
first time in our history to provide not
just a scholarship but all college ex-
penses, a subsistence allowance for the
wife and all children of the student to be
enrolled, and the payment to that stu-
dent, if he has a job when he enrolls of an
amount equal to his previous salary and
if he had no previous salary he can be
paid under provisions of another bill up
to $75 per week. And, for what purpose?
To train colored teachers to teach in
white schools.

The distinguished Senator from Geor-
gia, recalling, no doubt, the fate of de-
mocracies in Athens and in Rome, said
that the history of democracies was that
they ultimately committed suicide. Our
representative democracy was established
just 175 years ago. To those who may
think that is a long period of time, let me
remind them that the democracy of the
city state of Athens lasted for 700 years.
I repeat, Mr. President, the warning I
gave the Senate last Monday from the
dissenting opinion of Mr. Justice Bran-
deis in the Olmstead case:

The makers of our Constitution undertook
to secure conditions favorable to the pursuit
of happiness. They recognized the signifi-
cance of man's spiritual nature, of his feel-
ings, and of his intellect. They knew that
only a part of the pain, pleasure, and satis-
factions of life are to be found in the ma-
terial things. They sought to protect
Americans in their bellefs, their thoughts,
their emotions, and their sensations. They
conferred, as against the Government, the
right to be let alone—the most compre-
hensive of rights and the right most valued
by civilized men.

Experience should teach us to be most on
our guard to protect liberty when the Gov-
ernment’'s purposes are beneficent. Men
born to freedom are naturally alert to repeal
invasion of their lberty by evil-minded
rulers. The greatest dangers to liberty lurk
in insidious encroachment by men of zeal,
well meaning, but without understanding.

With all due deference, Mr. President,
to the good intentions of those who have
urged the Senate to pass the pending
bill and without amendments, I predict
that the time will come when they will
deeply regret their unwitting attack upon
the American system of private enter-
prise within the framework of constitu-
tional liberty.

Mr. President, I ask unanimous con-
sent to have printed at the end of my
remarks a detailed analysis of title IT
of the bill.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. ROBERTSON. For those who
may be interested in title IT, I point out
that the analysis is a 186-page document.
I intended to read it to the Senate, but
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did not have the opportunity. So all I
can do now is put it in the Recorp, where
posterity may read it, and then wonder
why we did such a foolish thing when all
this information was available.

With all due deference to the good
intentions of those who urge the Senate
to pass the pending bill, and without
amendment, I predict that the time will
come when they will deeply regret this
attack upon the American system of pri-
vate enterprise within the framework of
constitutional liberty.

How much time do I have left?

The PRESIDING OFFICER. The
Senator has 4 more minutes.

Mr. ROBERTSON. I reserve those 4
minutes.

ExHIBIT 1
A CrriTicaL AwaLysis ofF Trrne II or HR.
7162—THE PuUBLIC ACCOMMODATIONS SEC-

TION OF THE CiviL RIGHTS ACT

INTRODUCTION

Title II of the pending bill is clearly un-
constitutional. It would prohibit diserimi-
nation on account of race, color, religion or
national origin in designated places of pub-
lic accommodations. Three sources of Fed-
eral legislative powers in the Constitution
have been proposed as authority for the en-
actment of such a force bill: the commerce
clause (art. I, sec. 8(3)), the 18th amend-
ment, and the 14th amendment. But only
two of these sources, the commerce clause
and the 14th amendment, have been actually
cited as enacting authority for the bill now
under consideration.

This proposal is fraught with grave dan-
ger not only because of the damage it would
do to private property rights but likewise
because of the precedent it would set for
the reckless and uninhibited exercise of Fed-
eral power for purposes of political exped-
iency. Never during my service in the Sen-
ate have I seen a bill so full of mischief as
the proposed Federal public accommodations
law now under consideration.

In its present form this title is devised
to regulate the relations between a private
businessman and the consumer public. But
future bills could be aimed, with equal au-
thority, at other areas of relations between
individuals of an even more personal nature.
And as a scheme of Federal preemption of
business management prerogatives approach-
ing virtual appropriation of private property
without compensation, they are equally re-
pugnant to the principles of a democratic
form of government.

The underlying principle of title II is the
principle of consolidation of Federal power.
Its enactment would be a move toward the
centralization of power that was so much
dreaded by our forefathers.

ANALYSIS OF TITLE II OF H.R. 7152—RIGHTS
DECLARED

Subsection 201(a) of H.R. T152 provides
that “All persons shall be entitled to the full
and equal enjoyment of the goods, services,
facllities, privileges, advantages, and accom-
modations of any place of public accommoda-
tion, as defined in this section, without dis-
crimination or segregation on the ground of
race, color, religion, or national origin.”

In addition, section 202 declares that “All
persons shall be entitled to be free, at any
establishment or place, from discrimination
or segregation of any kind on the ground of
race, color, religion, or mnational origin, if
such discrimination or segregation is or pur-
ports to be required by any law, statute, ordi-
nance, regulation, rule or order, of a State
or any agency or political subdivision there-
ot'”

CATEGORIES OF SUBJECT ESTABLISHMENTS
Four categories of establishments are made
subject to the mandate of subsection 201(a).
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They are set out in subsection 201(b) as
follows:

(1) Any inn, hotel, motel, or other estab-
lishment which provides lodging to transient
guests, other than an establishment located
within a building which contains not more
than five rooms for rent or hire and which
is actually occupied by the proprietor of such
establishment as his residence;

(2) Any restaurant, cafeteria, lunch room,
lunch counter, soda fountain, or other ia-
cility principally engaged in selling food
for consumption on the premises, including
but not limited to, any such facility located
on the premises, of any retail establishment;
or any gasoline station;

(8) Any motion picture house, theater,
concert hall, sports arena, stadium or other
place of exhibition or entertainment; and

(4) Any establishment (A) which is phys-
ically located within the premises of any
establishment otherwise covered by this sub-
section, or within the premises of which is
physically located any such covered estab-
lishment, and (B) which holds itself out as
serving patrons of such covered establish-
ment.

And according to subsection 201(b), a yoke
of servitude would be imposed upon the op-
erator of any of the specified establishments
if either one of the following conditions
apply:

(1) Its operations affect commerce or (2)
discrimination or segregation by it is sup-
ported by State action.

AFFECT COMMERCE DEFINED

Subsection 201(e¢) declares that the op-
erations of an establishment affect commerce
within the meaning of this title if:

(a) It is a hotel, motel, or similar estab-
lishment defined in category (1);

(b) It is a restaurant, lunch counter, or
similar establishment or a gasoline station
designated in category (2) and (A) serves
or offers to serve interstate travelers or (B)
a substantial portion of the food which it
serves, or gasoline or other products which it
sells, has moved in commerce; or

(¢) It is a motion picture house, theater,
or other place of entertainment within cate-
gory (3) which customarily presents films,
performances, athletic teams, exhibitions, or
other sources of entertainment which move
in commerce; or

(d) It is an establishment described in
category (4) and it is physically located
within the premises of, or there is physically
located within its premises, an the mean-
ing of (a), (b),or (c).

STATE ACTION DEFINED

Subsection 201(d) declares that “Discrimi-
nation or segregation by an establishment
is supported by State action within the
meaning of this title if such discrimination
or segregation—

(1) Is carried on under color of any law,
statute, ordinance or regulation; or

(2) Is carried on under color of any cus-
tom or usage required or enforced by of-
ficlals of the State or political subdivision
thereof; or

(3) Is required by action of a State or
political subdivision thereof.

PRIVATE CLUB EXCLUSION

Subsection 201(e) provides that “The pro-
visions of this title shall not apply to a bona
fide private club or other establishment not
open to the public, except to the extent that
the facilities of such establishment are made
available to customers or patrons of an estab-
Jiié?l)n'?nt within the scope of subsection (201

DEPRIVATION OF RIGHT PROHIBITED

Section 203 provides that no one shall
deprive or attempt to deprive any person
of any right or privilege secured by sections
201 to 202, or interfere or attempt to interfere
with any such right or privilege.
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INJUNCTIVE RELIEF AUTHORIZED

Subsection 204(a) authorizes any person
aggrieved, or the Attorney General, if the
latter is satisfled that the purposes of this
title will be materially furthered, to institute
an action for injunctive relief for violations
of section 203,

SIMILARITY TO CIVIL RIGHTS ACT OF 1875

Title II is intended “to provide injunctive
relief against discrimination in public ac-
commodations.,” The Civil Rights Act of
1875 was an “act to protect all citizens in
their civil and legal rights.”

BSubsection 201(a) of title II of H.R. 7162
is almost identical to the first sectlon of the
1875 act. Subsection 201(a) provides that
“All persons shall be entitled to the full and
equal enjoyment of the goods, services, fa-
cllities, privileges, advantages, and accom-
modations of any place of public accommo-
dation, as defined in this section, without
discrimination or segregation on the ground
of race, color, religion, or national origin.”

“Place of public accommodation” is defined
to include inns (category (1)), theaters and
other places of entertainment (category
(8)) in subsection 201(b).

Section 1 of the Civil Rights Act of 1875
provided that “All persons within the juris-
diction of the United States shall be en-
titled to the full and equal enjoyment of the
accommeodations, advantages, facilities, and
privileges of inns, public conveyances on
land or water, theaters, and other places of
amusement; subject only to the conditions
and limitations established by law, and ap-
plicable allke to citizens of every race and
color, regardless of any previous condition of
servitude.”

The second section of the act provided for
both civil liability and criminal penalties
against persons violating section 1.

CIVIL RIGHTS CASES

Five cases predicated upon violations of
section 1 of the Civil Rights Act of 1875
were considered by the Supreme Court of the
United States in a consolidated opinion un-
der the title of the Civil Rights Cases, 109
U.S, 8 (1883).

Two of the cases involved indictments for
denying to persons of color the accommoda~
tions and privileges of an inn or hotel; two
were brought for the denial to such individ-
uals of the privileges and accommodations of
a theater; and the fifth, a civil action, for
the denial of the enjoyment of the accom-
modations and privileges of a railroad car.

Sections 1 and 2 of the Civil Rights Act
of 18756 were held to be unconstitutional and
rold. One Justice dissented from this hold-
ng,

MAJORITY OPINION—THE 14TH AMENDMENT

The majority of the Court first directed
its attention to the guestion of whether the
power conferred upon the Congress by the
14th amendment included the authority to
take such “immediate and absolute posses-
sion of the subject of the right of admission
to inns, public conveyances, and places of
amusement.” (Id,at 19.)

The limits of the conduct prohibited under
the 14th amendment were set forth as fol-
lows: “It is State action of a particular char-
acter that is prohibited. Individual invasion
of individual rights is not the subject-matter
of the amendment. It has a deeper and
broader scope. It nullifies and makes vold
all State legislation, and State action of every
kind, which impairs the privileges and im-
munities of citizens of the United States, or
which injures them in life, liberty or property
without due process of law, or which denles
to any of them the equal proteetion of the
laws. It not only does this, but, in order
that the national will, thus declared, may
not be a mere brutum fulmen, the last sec-
tion of the amendment invests Congress with
power to enforce it by appropriate legisla-
tilon. To enforce what? To enforce the
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prohibition. Toadopt appropriate legislation
for correcting the effects of such prohibited
Btate laws and State acts, and thus to render
them effectually null, void, and innocuous.
This is the legislative power conferred upon
Congress, and this is the whole of it.” (Id.
at 11.)

The majority also stated that legislation
enacted under the authority of the 14th
amendment “should be adapted to the
mischief and wrong which the amend-
ment was intended to provide against: and
that is, State laws, or State actlon of some
kind, adverse to the rights of the citizen
secured by the amendment. Such legisla-
tion cannot properly cover the whole domain
of rights appertaining to life, liberty, and
property, defining them and providing for
their vindication. That would be to estab-
lish a code of municipal law regulative of all
private rights between man and man in
society. It would be to make Congress take
the place of the State legislatures and to
supersede them.” (Id.at13.)

The majority went on to say that the
Civil Rights Act of 18756 “steps into the do-
main of local jurisprudence, and lays down
rules for the conduct of individuals in
soclety toward each other, and imposes
sanctions for the enforcement of those rules,
without referring in any manner to any sup-
posed action of the State or its authorities.

“If this legislation is appropriate for en-
forcing the prohibitions of the amendment,
it is dificult to see where 1t is to stop. Why
may not Congress with equal show of author-
ity enact a code of laws for the enforcement
and vindieation of all rights of life, liberty,
and property?” (Id.at 14.)

It was subsequently declared that “it is
proper to state that civil rights, such as are
guaranteed by the Constitution against State
aggression, cannot be impaired by the wrong-
ful acts of individuals, unsupported by
State authority in the shape of laws, cus-
toms, or judicial or executive proceedings.
The wrongful act of an individual, unsup-

by any such authority, is simply a
private wrong, or a crime of that individual;
an invasion of the rights of the injured
party, it is true, whether they affect his
person, his property, or his reputation; but
if not sanctioned in some way by the State,
or not done under State authority, his rights
remain in full force, and may presumably
be vindicated by resort to the laws of the
State for redress.” (Id.at17.)

THE 13TH AMENDMENT

The majority then proceeded to discuss the
authority of Congress under the 13th amend-
ment. It stated that “The only question
under the (13th amendment), therefore, is
whether the refusal to any persons of the
accommodations of an inn, or a public con-
veyance, or a place of public amusement, by
an individual, and without any sanction or
support from any State law or regulation,
does inflict upon such persons any manner
of servitude, or form of slavery, as those
terms are understood in this country?” (Id. at
23.)

They answered this question in the nega-
tive. They declared that they were “forced
to the conclusion that such an act of refusal
has nothing to do with slavery or involun-
tary servitude, and that if it is violative of
any right of the party, his redress is to be
sought under the laws of the State; or If
those laws are adverse to his rights and do
not protect him, his remedy will be found in
the corrective legislation which Congress has
adopted, or may adopt, for counteracting the
effect of State laws, State action, prohibited
by the 14th amendment. It would be run-
ning the slavery argument into the ground
to make it apply to every act of discrimina-
tion which a person may see fit to make as
to the guests he will entertain, or as to the
people he will take into his coach or cab or
car, or admit to his concert or theater, or
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deal with in other matters of intercourse or
business.” (Id.at24-25.)

The majority stated further: “When a
man has em from slavery, and by the
ald of beneficial legislation has shaken off
the inseparable concomitants of that state,
there must be some stage in the progress of
his elevation when he takes the rank of a
mere citizen, and ceases to be the special
favorite of the laws, and when his rights as
a cltizen, or & man, are to be protected in
the ordinary modes by which other men's
rights are protected. There were thousands
of free colored people in this country before
the abolition of slavery, enjoying all the es-
sential rights of life, liberty, and property
the same as white citizens; yet no one, at
that time, thought that it was any invasion
of his personal status as a freeman because
he was not admitted to all the privileges
enjoyed by white citizens, or because he was
subjected to discriminations in the enjoy-
ment of accommodations in inns, public con-
veyances, and places of amusement. Mere
discriminations on account of race or color
w;:e;% 1)101: regarded as badges of slavery.” (Id.
a 5

CONCLUSION

The majority concluded its opinion with
the statement that “On the whole we are
of opinion, that no countenance of authority
for the passage of the law in question can
be found in either the 13th or 14th amend-
ment of the Constitution; and no other
ground of authority for its passage being
suggested, it must necessarily be declared
vold, at least so far as its operation in the
several States is concerned.” (Id. at 25.)

MR. JUSTICE HARLAN'S DISSENT

Mr, Justice Harlan asserted that his asso-
clates had adjudged erroneously that “Con-
gress is without power, under either the 13th
or 14th amendment, to establish such regu-
lations, and that the first and second sec-
tlons of the statute are, in all their parts,
unconstitutional and void.” (Id. at 27.)

He was very explicit in his contention that
the majority had not given due deference
to the adoptive intent of these two amend-
g;e;:ts In arriving at their decision. (Id. at

“The opinion in these cases proceeds, it
seems to me, upon grounds entirely too nar-
row and artificlal. I cannot resist the con-
clusion that the substance and spirit of the
recent amendments of the Constitution have
been sacrificed by a subtle and ingenious
verbal criticlsm. * * * By this I do not
mean that the determination of these cases
should have been materially controlled by
considerations of mere expediency or poliey.
I mean only, in this form, to express an
earnest conviction that the court has de-
parted from the familiar rule requiring, in
the Interpretation of constitutional provi-
slons, that full effect be glven to the intent
with which they were adopted.” (Id. at 26.)

Prior to his discussion of the language and
scope of these amendments, he sought to “re-
call the relations subsisting, prior to their
adoption, between the National Government
and the institution of slavery, as indicated by
the provisions of the Constitution, the leg-
islation of Congress, and decislons of this
court.” (Id.at28.)

THIRTEENTH AMENDMENT

He then sought to ascertain the reach of
congressional power under the authority of
the 13th amendment. According to his
understanding of the meaning and purpose
of this amendment, the freedom acquired
by those previously held in bondage “nec-
essarily involved immunity from, and pro-
tection against, all discrimination against
them, because of their race, of any civil
rights as belong to freemen of other races.
Congress, therefore, under its express power
to enforce that amendment, by appropriate
legislation, may enact laws to protect that
people against the deprivation, because of
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their race, of any ecivil rights granted to
other freemen in the same State; and such
legislation may be of direct and primary
character, operating upon States, their of-
ficers and agents, and also, upon, at least,
such individuals and corporations as exercise
public functions and wield power and au-
thority under the State.” (Id.at 36.) It was
his opinion that the power of the Congress
under the 13th amendment was not neces-
sarily restricted to legislation by positive law,
as an Institution upheld by positive law,
“but may be exerted to the extent, at least,
of protecting the liberated race dis-
crimination, in respect of legal rights be-
longing to freemen, where such discrimina-
tion exists.” (Id.at37.)

He next surveyed what he deemed to he
the rights of colored persons regarding the
“accommodations, privileges and facllities of
public conveyances, inns and places of pub-
lic amusement.” (Id. at 37-43.) He found
each of these places to be clothed with a
public interest and/or to be exercising pub-
lic or guasi-functions. He felt, therefore,
that all persons should have equal access to
the use of these facilities without regard to
race or color. Such discrimination by any
of these enterprises would constitute the
imposition of a badge of servitude on colored
people. In his opinion it would be an act
whose prevention was within the purview of
the power of Congress to enforce the 13th
amendment without reference to an enlarged
congressional power under the later 14th
amendment. (Id.at43.)

FOURTEENTH AMENDMENT

Mr. Justice Harlan then proceeded to con-
sider the cases with reference to the power
Congress acquired upon the adoption of the
14th amendment. Id, at 43-60. He claimed
that the majority’s assumption that the
amendment consisted wholly of prohibitions
upon State laws and State proceedings was
unauthorized by the amendment’'s language.
(Id. at 46.)

The Justice’'s next Inquiry was into the
rights, privileges and immunities that were
acquired by colored race when they were
granted State citizenship. He found them to
be “those which are fundamental in citizen-
ship in a free republican government, such as
are ‘common to the citizens in the latter
States under their constitutions and laws by
virtue of their being citizens.'” (Id. at 17.)

He identified one of these “rights, privi-
leges, or Immunities” to be the “exemption
from race discrimination in respect of any
civil right belonging to citizens of the white
race in the same State.” Civil Rights Cases,
supra, 48. And as he stated earlier, this ex-
emption should apply with respect to the ac-
commodations, privileges and facilities of
public conveyances, inns and places of pub-
lic amusement. (Id. at 37-43.)

He raised the question that “if, then, ex-
emption from discrimination, in respect of
clivil rights, is a new constitutional right,
secured by the grant of State citizenship to
colored citizens of the United States—and I
do not see how this can now be questioned—
why may not the Nation, by means of its own
legislation of a primary direct character,
guard, protect, and enforce that right?™
(Id. at 50.)

The fact that the States were expressly
forbidden from making or enforcing laws
abridging the privileges and immunities of
cltizens of the United States should not fur-
nish sufficient reason for holding that the
amendment was intended to preclude the
Congress from prohibiting all discrimination,
in respect of their rights as citizens, based
on race, color, or previous condition of
servitude. (Id.at54.)

Mr. Justice Harlan contended further that
even if the reach of congressional power ex-
tended only to State law and State action,
the decision of the majority was still erro-
neous. In his opinion, there had been State
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action within the 14th amendment as pre-
viously interpreted by the Court. (Id.at 57.)
He predicated this contention on his earlier
interpretation of the public nature of rail-
roads, inns, and places of public amusement.
(Id. at 37-43.)

Mr., Justice Harlan then passed on to take
issue with the majority for not considering
the question “whether Congress, in the exer-
clse of its power to regulate commerce
amongst the several States, might or might
not pass a law regulating rights in public
conveyances passing from one State to an-
other?” (Id.at60.)

Mr, Justice Harlan asserted this question
might become a pertinent inquiry for the
Court even if it were true that such legisla-
tion would be an interference with the soclal
right of the people. (Id. at 61.)

It is clear, however, that the majority gave
the gquestion of under the commerce
clause sufficient consideration to dismiss it
as a serlous argument in the following lan-

‘?:gleas constitutional power fto
make such a law? Of course, no one will
contend that the power to pass it was con-
tained in the Constitution before the adop-
tlon of the last three amendments.” (Id.at
10.)

The commerce clause was, of course, an
integral part of the Constitution at that
time, and questions concerning its proper
construction had been argued many times at
the bar of the Supreme Court. While this
language of the majority is dictum, it is
powerful language indeed, when the Court
states that “of course, no one will contend"
that the commerce clause would vest Con-
gress with authority for enactment of civil
rights legislation affecting private property.
SUMMARY OF MAJORITY AND DISSENTING OPIN-

IONS IN CIVIL RIGHTS CASES

The acts complained of in the Civil Rights
Cases, supra, were the denials to colored
people of access to the accommodations of
inns or hotels, a railroad passengar car, and
theaters. The adoptive intent of the 13th
amendment and the 14th amendment regard-
ing such discrimination was the focal point
of both the majority opinion and Mr. Justice
Harlan's lone dissenting opinion. These
opinions were written 13 years after the adop-
tion of the 13th amendment and 156 years
after the adoption of the 14th amendment.

The majority concluded that the acts of
refusal did not infilet any manner of invol-
untary servitude or form of slavery “as those
terms are understood in this country” whose
prevention would therefore be within the
powers of Congress under the 13th amend-
ment. (Id. at 23-25.)

Mr. Justice Harlan contended that the acts
of refusal were a badge of servitude whose
imposition the Congress could prevent under
its power to enforce the 13th amendment.
(Id. at 43.)

The majority held that the 14th amend-
ment prohibited discriminatory State laws
and State acts; but that individual invasion
of individual rights was not the subject mat-
ter of the amendment.

Mr. Justice Harlan contended that this in-
terpretation was unauthorized by the amend=-
ment's language. He asserted that it was
to be presumed that the amendment was in-
tended to clothe the Congress with the power
to reach discrimination by corporations and
individuals in the States as well. (Id. at
48, 54.)

The majority did not find that the acts
of discrimination complained of were either
sanctioned in any way by the State or sup-
ported by State authority in the shape of
laws, customs, or judicial or executive pro-
ceedings. (Id. at 13.)

Mr. Justice Harlan contended that the acts
of discrimination did Involve adverse State
action within the meaning of the 14th
amendment. He charged that rallroad cor-
porations, keepers of inns, and managers of
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places of public amusement were agents or
instrumentalities of the State because they
were charged with dutles to the public and
therefore were subject to regulation under
the 14th amendment. (Id. at 57-59.)

The majority did not pass on the question
whether a right to enjoy equal accommoda-
tions and privileges in all inns, public con-
veyances, and places of public amusement
was one of the privileges and immunities of
a citizen of the United States, Such an ex-
amination was not necessary since the major-
ity rendered its decision regarding the reach
of the 14th amendment on the assumption
that such a privilege was an essential right
of a citizen within the meaning of the
amendment. (Id.at 19.)

Mr. Justice Harlan argued that such a
right did exist. (Id.at 37-43.)

The majority summarily passed by the
question of whether the Congress, in the
exercise of its power to regulate commerce
amongst the several States, might or might
not pass a law prohibiting discrimination in
public conveyances passing from one State
to another. (Id.at 19.)

Mr., Justice Harlan suggested that this
precise question was substantially presented
in the case involving the rallroad company
(Robinson & Wife v. Memphis and Charles-
ton Railroad Co.) and that the Court could
have dealt extensively with the gquestion.
(Id. at 60-61.)

ISSUE REGARDING AUTHORITY UNDER THE
COMMERCE CLAUSE

The issue of whether or not the Congress
could under the commerce clause prohibit
discrimination on account of race or color
in the operations of common carriers has
been resolved in the dissenting Justice's
favor. For it is now accepted that Congress
can properly enact such legislation under
that clause, There has been no such affirma-
tive resolution of this issue regarding similar
laws intending to affect the operations of
inns and theaters—and the other establish-
ments designated in subsection 201(b) of
H.R. 7152.

POSSIBILITY OF CIVIL RIGHTS CASES BEING
OVERRIDDEN

The Supreme Court of the United States,
with one Justice dissenting, flatly declared
in 1883 that "“no countenance of authority
for the passage of the law [sections 1 and 2
of the Civil Rights Act of 1875] can be found
in either the 13th or 14th amendment of the
Constitution; and no other ground of author-
ity for its passage being suggested, [1t] must
be declared void, at least so far as [its] oper-
ation in the several States is concerned.”
Civil Rights cases, supra, 25.

Yet title IT of H.R. 71562—with its basic
provision (subsection 201(a)) practically
identical to that of the unconstitutional
section of the Civil Rights Act of 18756—is
now held out not only as a proper exercise
of the power of the Congress under the com-
merce clause but also as a legitimate exercise
of congressional power under the 14th
amendment deriving additional support from
the 13th amendment. (CONGRESSIONAL REC-
ORD, page 1522, Jan. 31, 1964.)

In testifying in support of title IT of HR.
7152, the Attorney General of the United
States acknowledged that “in the Civil Rights
Cases, 109 UBS. 3 (1883), the Supreme Court
held that the powers of the Congress under
the 14th amendment did not extend to the
elimination of discrimination per se in pri-
vately owned places of public accommoda-
tion.” (Hearings on civil rights before Sub-
committee No. 5 of the House Committee on
the Judiciary, 88th Cong., 1st sess., serial No.
4, 1376 (1963).)

He then noted that “since the decision in
that case, a vast change has occurred both
in the character of business organization and
in the concept of what constitutes State
action. Today, business enterprises are regu-
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lated and licensed to a much greater degree
than in 1883." (Ibid.)

The Attorney General felt that “the present
vitality of the decision in the Civil Rights
cases is open to serious question.” (Ibid.)
But because that decision has not been over-
ruled, it would be “the proper course for title
II to rely primarily upon the commerce
clause.” (Ibid.)

The Attorney General also stated that per-
haps Mr. Justice Harlan’s dissent in the Civil
Rights cases “would be accepted as the ma-
jority opinion at the present time.” Hear-
ings, supra, 1338, He reiterated this position
when he appeared before a Senate committee
by stating that “if the Supreme Court were
now asked to pass upon the constitutionality
of a public accommodations law based on the
14th amendment, it might well uphold the
law.” (Hearings on S. 1732 before the Senate
Committee on Commerce, 88th Cong., 1st
sess., 23 (1963).)

He stated further that he was “not sure
that it wouldn't be better, if you are going
to put it under something other than the
commerce clause, to put it under the 13th
amendment rather than the 14th amend-
ment.

“The 13th amendment might very well be
;irt;nger than the 14th amendment.” (Id.at

INVALIDITY OF MR, JUSTICE HARLAN'S DISSENT

Mr. Justice Harlan’s position in the civil
rights cases as to congressional power under
the 13th and 14th amendments has been
rightfully depicted as resting ‘“‘upon a mis-
reading of language and of legislative his-
tory which, if adopted as the proper tech-
nique, would confuse and stultify the inter-
pretative process.” (Westin, John Marshall
Harlan, 66 Yale L.J. 637, 706 (1957).)

LEGISLATIVE HISTORY OF THE 13TH AMENDMENT

The debate on the joint resolution pro-
posing the 13th amendment (S.J. Res. 16,
38th Cong., 1st sess. (1864))—in both the
Senate and the House of Representatives—
centered on the history and the nature of
slavery, the property rights of slave owners,
the legality of abolishing slavery by an
amendment to the Constitution, the expedi-
ency of abolishing slavery by this method,
and the appropriate time to abolish slavery.
The proponents of the measure confined
themselves almost entirely to a forceful ex-
position of their general objective to elimi-
nate forever the institution of slavery from
the American scene. Very little discussion
was devoted to defining precisely just what
rights and privileges would be inherent in
the 13th amendment. The debates in both
Houses of the Congress reflected a very clear
understanding that the amendment was in-
tended to be only a very limited source of
rights for ex-slaves and their descendants.

THE 13TH AMENDMENT BEFORE THE SENATE

The 13th amendment as adopted was an
article contained in a substitute joint reso-
lution reported out by the Senate Commit-
tee on the Judiclary in place of the original
resolution (S.J. Res. 16, 38th Cong., 1st
sess. (1864)) introduced by Senator John B.
Henderson of Missouri. Senator Henderson's
proposed amendment contalned two articles
as follows:

“Article 1. Slavery or involuntary servi-
tude, except as a punishment for crime,
shall not exist in the United States.

“Article 2. The Congress, whenever a ma-
jority of the members elected to each House
shall deem it necessary, may propose amend-
ments to the Constitution, or, on the appli-
cation of the Legislatures of a majority of
the several States, shall call a convention
for proposing amendments, which in either
case shall be valid, to all intents and pur-
poses, as part of the Constitution, when rati-
fled by the Legislatures of two-thirds of the
several States, or by conventions In two-
thirds thereof, as the one or the other mode
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of ratification may be proposed by Congress.”
(Congressional Globe, 88th Cong., 1st sess.,
1313 (Mar. 28, 1864).)

The amendment in the form of a substi-
tute resclution proposed by the Senate Com-
mittee on the Judiclary contained the fol-
lowing single article:

Article XIII

Secrion 1. Neither slavery nor involun-
tary servitude, except as a punishment for
crime, whereof the party shall have been
duly convicted, shall exist within the United
States, or any place subject to their juris-
diction,

Sec. 2. Congress shall have power to en-
force this article by appropriate legislation.”
(Congressional Globe, 38th Cong., 1lst sess.,
1313 (Mar. 28, 1864).)

Senator Henry Wilson, a Senator from
Massachusetts, was an earnest advocate of
the proposed amendment. He set forth his
understanding of the intended effects of the
amendment as follows: “it will obliterate
the last lingering vestiges of the slave sys-
tem; its chattelizing, degrading and bloody
codes; its dark, mallgnant, barbarizing spirit;
all it was and is, everything connected with
it or pertaining to 1t, from the face of the
Nation it has scarred with moral desolation,
from the bosom of the country it has red-
dened with the blood and strewn with the
graves of patriotism. The incorporation of
this amendment into the organic law of the
Nation will make impossible forevermore the
reappearing of the discarded slave system,
and the returning of the despotism of the
slavemasters’ domination.” (Congressional
Globe, 38th Cong., 1st sess., 1324 (Mar. 28,
1864).)

Senator James Harlan of Iowa spoke in
support of the proposal to make slavery un-
lawful. During the course of his remarks, he
listed the following ‘“necessary incidents of
slavery”: “the abolition of ‘the conjugal re-
lation’ * * * the abolition practically of the
parental relation, robbing the offspring of
the care and attention of his parents * * *
the abolition of ‘the relation of person to
property. It declares the slave incapable of
acquiring and holding property’ * * * the
deprivation of a status in court to all those
held to be slaves * * * the suppression of
the freedom of speech and of press, not only
among those downtrodden people themselves
but among the white race * * * preclusion
of ‘the practical possibility of maintaining
schools for the education of those of the
white race who have not the means to pro-
vide for their own mental culture'.” (Con-
gressional Globe, 38th Cong., 1st sess., 1439
(Apr. 6, 1864).)

But he did not give any indication that he
considered the denial of equal access to the
accommodations and facllities of inns, pub-
lic conveyances, and places of amusement to
ex-slaves and their descendants to be a bur-
den or disability constituting a badge of
slavery and servitude.

Senator John B. Henderson of Missourt,
the Introducer of the original proposed
amendment, maintained that the existence
of slavery '‘condemn(ed) 4 million blacks
to eternal servitude, in which the alphabet,
the Bible, and the wages of labor are denied
them.” (Id.at 1462.) He subsequently de-
clared that “in passing this amendment we
do not confer upon the Negro the right to
vote., We glve him no right except his free-
dom and leave the rest to the States.” (Id.at
1465.)

The statements of this supporter of the
amendment did not in any fashion reflect
any understanding that the amendment was
intended to confer a right of equal access to
the accommodations and facilities of inns,
public conveyances, and places of amuse-
ment upon ex-slaves and their descendants.

Senator Charles Sumner, of Massachusetts,
moved to amend the reported resolution by
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striking out the words of the proposed arti-
cle and inserting the following:

“All persons are equal before the law, so
that no person can hold another as a slave;
and the Congress may make all laws neces-
sary and proper to carry this article into
effect everywhere within the United States
and the jurisdiction thereof.” (Id.at 1483.)

Senator Sumner stated that “the distinc-
tive words in this clause assert the equality
of all persons before the law.” (Id. at 1482.)
He described the language as “already well
known in history” and he cited certain
basic documents of the Government of
France as his authority. These documents
included the Declaration of Rights prefac-
ing the Constitution of September 1791;
the Constitution of June 1783; and the
constitutional charter of August 1830. He
also noted that similar articles had been
adopted in the charters of Belgium, Italy,
and Greece. (Id. at 1482-1483.)

The chairman of the Committee on the
Judiciary, Senator Lyman Trumbull, of Il-
linois, declared that he was not at all sure
that the language suggested by Senator
Sumner were the best words to be adopted.
He said:

“I think there is nothing historical about
them, nothing in the source from whence
they came to commend them particularly
to us. I would not go to the French Revolu-
tion to find the proper words for a con-
stitution. We all know that their constitu-
tions were fallures, while ours, we trust,
will be permanent. I therefore am not in-
clined to accept the gentleman’s suggestions,
and I hope that he will withdraw them and
let the Senate come to a vote upon this
subject.”” (Id.at 1488.)

Having stated his objections to the lan-
guage proposed by Senator Sumner, Sena-
tor Trumbull declared that the object he
had in view was “to abolish slavery and
prevent its existence hereafter.” (Ibid.)

Upon the conclusion of Senator Trumbull's
remarks, SBenator Jacob M. Howard of Michi-
gan arose to discuss the language suggested
by Senator Sumner. Senator Sumner stated
that he was withdrawing his amendment but
Senator Howard objected on the ground that
he had the floor and that he wanted to
speak “to the subject of the amendment
offered by the Senator from Massachusetts.”
(Tbid.)

There was some confusion caused by the
amendment beilng reported by the Secre-
tary to read that ‘“All persons are free before
the law."” Senator Sumner stated it was
supposed to be “equal” and not “free.” Sen-
ator Howard answered that it was very im-
material as to which word was used because
“in a legal and technical sense that language
is utterly insignificant and meaningless as a
clause of the Constitution.” (Ibid.) Sena-
tor Howard insisted that Senator Sumner had
made a very radical mistake in the latter's
interpretation of that language in the French
Constitution and that that language was not
intended to be construed as an eliminator of
slavery. Senator Howard declared that “The
purpose for which this language was used in
the original Constitution of the French Re-
public of 1791, was to abolish nobility and
privileged classes. It was a mere political
reformation relating to the political rights
of Frenchmen and nothing else. It was to
enable all Frenchmen to reach positions of
eminence and honor in the French Govern-
ment, and was intended for no other purpose
whatever. It was never intended there as a
means of abolishing slavery at all. The con-
ventlon of 1794 abolished slavery by another
and separate decree expressly putting an end
to slavery within the dominions of the French
Republic and all its colonies.” (Id.at 1489.)

Senator Howard here expressly disapproved
language which he held to have been used
to “abolish nobility and privileged classes"—
i.e., to establish equality of opportunity in
the exercise of political rights. He drew a
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precise distinction between this purpose of
the French documents and his understand-
ing of the purpose of the proposed amend-
ment. The abolition of slavery was not to
be equated with equal opportunity in po-
litical rights.

Senator Howard stated that he was as
desirous as the Senator from Massachusetts
to use significant language that could not
be mistaken or misunderstood as to its in-
tended effect. But he preferred to “dismiss
all reference to French constitutions or
French codes, and go back to the good old
Anglo-Saxon language employed by our fa-
thers in the ordinance of 1787, an expres-
slon which has been adjudicated upon re-
peatedly, which is perfectly well understood
both by the public and by judicial tribunals,
a phrase, I may say further, which is pecu-
liarly near and dear to the people of the
Northwestern Territory, from whose soil
slavery was excluded by it. I think it is well
understood, well comprehended by the peo-
ple of the United States, and that no court
of justice, no magistrate, no person, old or
young, can misapprehend the meaning and
effect of that clear, brief and comprehensive
clause. I hope that we shall stand by the
report of the committee.” (Id. at 1489.)

That “old Anglo-Saxon language” in the
Northwest Ordinance provided that “There
shall be neither slavery nor involuntary
servitude in the sald territory, otherwise
than in the punishment of crimes, whereof
the party shall have been duly convicted:
Provided always, That any person escaping
into the same, from labor or service is law-
fully claimed In any one of the original
States, such fugitive may be lawfully re-
claimed, and conveyed to the person claim-
ing his or her labor or service as aforesaid.”
(Ordinance for the Government of the Ter-
ritory of the United States Northwest of the
River Ohio, art. VI, H. Doc. No. 398 69th
Cong., 1st sess. 54 (1927).)

“It was universally understood that article
VI [of the Northwest Ordinance] did not
confer any political or civil rights on Negroes.
The free Negro’s status in the Northwest was
only slightly better than that of a slave.
He was obliged to exist on the fringe of set-
tlements, denied access to schools, the courts,
and the polls, and regulated by the Black
Codes taken from the statute books of slave-
holding States. (Hamilton, The Legislative
and Judicial History of the 13th Amendment,
?oaﬂ?t’l B.J. 26, 62 (1951)" Westin, supra,

At the conclusion of Senator Howard's re-
marks, Senator Sumner arose to declare that
“My proposition is withdrawn, the Chair
understands.” (Congressional Globe, 38th
Cong., 1st sess, 1489 (1864).)

Upon the rejection of a proposed substi-
tute for the whole committee resolution, the
Senate proceeded to pass that resolution by

a 38-6 vote. (Id. at 1490.)
THE 13TH AMENDMENT BEFORE THE HOUSE OF
REPRESENTATIVES

The proposed amendment was considered
twice by the House of Representatives. It
falled of passage in the 1st sesslon of the 38th
Congress. (Congressional Globe, 38th Cong.,
1st sess. 2095 (June 15, 1864).) But is re-
ceived the necessary two-thirds approval
during the second session of that Congress.

(Id. 38th Cong., 2d sess. 531 (Jan. 31,
1865).) The debates in the House of Repre-
sentatives followed the course set by the Sen-
ate In its dellberations.

One proponent of the proposed amend-
ment, Representative Ebon C. Ingersoll, from
Illinois, was very explicit in his interpreta-
tlon of what would be inherent in the free-
dom that the amendment would bestow upon
ex-slaves and thelr descendants. He de-
clared that “Sir, I am in favor of the fullest
sense of personal liberty. I am in favor of
the freedom of speech * * * and if this
proposed amendment to the Constitution is
adopted and ratified, the day is not far dis-
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tant when this glorious privilege will be ac-
corded to every citizen of the Republic. I
am in favor of the adoption of this amend-
ment because it will secure to the oppressed
slave his natural and God-given rights, I
believe that the black man has certain in-
allenable rights, which are as sacred in the
sight of Heaven as those of any other race.
I believe he has a right to live, and live in
a state of freedom. He has a right to breathe
the free air and enjoy God's free sunshine.
He has a right to till the soil, to earn his
bread by the sweat of his brow, and enjoy
the rewards of his own labor. He has a right
to the endearments and enjoyment of family
ties; and no white man has any right to rob
him of or infringe upon any of these bless-
ings.” (Congressional Globe, 38th Cong., 2d
sess. 1990 (June 16, 1864).)

The right to equal access to the accom-
modations and facilitles of inns, public con-
veyances and places of public amusement is
not akin to any of the rights enumerated by
this proponent of the proposed amendment.

Elijah Ward, a Representative from New
York, and an opponent of the proposed
amendment, construed the amendment to
mean that *all persons shall be equal be-
fore the law, without regard to color, and
so that no person shall hereafter be held in
bondage.” (Congressional Globe, 38th Cong.,
2d sess. 177 (Jan. 9, 1865) .)

Robert Mallory, a Representative from
Eentucky and an opponent of the proposed
amendment, posed a series of questions which
give some insight to his interpretation of
ihe possible effects of the ratification of the
amendment. These questions were: “What
does the gentleman propose to do with the
Negroes if they be liberated by this constitu-
tional amendment? Does my colleague hold
that they should remain in the States in
which they may be when freed? Sir, I know
hundreds of the Republican Party—or I did
know hundreds of them in former times; I
do not know what their opinions may be
now—who were bitterly opposed to this
policy; who would have fought to the bitter
end against setting free the Negroes to re-
main in the States where they were freed,
and to control the destinies of this Govern-
ment by the exercise of the elective franchise,
maintaining an equality with the white man,
soclally, civilly, politically. Do they enter-
tain that opinion now? Does my colleague
entertain 1t? Is he, are they, now in favor of
the Negro remaining when freed in the States
where freed, enjoying the right of suffrage,
politically equal to the white man?" (Con-
gressional Globe, 38th Cong, 2d sess. 179
(Jan. 9, 1865).)

There was no immediate response either
from his colleague, George M. Yeaman, of
Kentucky, to whom the queries had been put
or from any other Representative.

A proponent, John F. Farnsworth, of Illi-
nois, subsequently commented on the pro-
posal as follows:

“What is that we now propose to do? We
propose to say in the organic law of the land
that there shall be no more involuntary
servitude except as a punishment for crime.”
(Congressional Globe, 38th Cong., 2d sess.
200 (Jan. 10, 1865).)

“When this usage of slavery s abolished
and we have ceased to be familiarized with
the clank of chains, then we shall look upon
the thing with the horror it deserves.” Id.
at 201.

He addressed himself to the objection to
the proposed amendment it would enfran-
chise the Negro. He declared: “I defy the
conclusion; but I should not be deterred
from the move, even if it were correct. A
recognition of natural rights is one thing, a
grant of political franchise is quite another.
We extend to all white men the protection
of the law when they land upon our shores,
We grant them political rights when they
comply with the conditions which those laws
prescribe. If political rights must neces-
sarily follow the possession of personal lib-
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erty, then all but male citizens in our coun-
try are slaves. This illustration alone
reduces the conclusion to an absurdity. * * *
Conscious as I am that the best interests of
the country and posterity require a mitiga-
tion of the evils with which slavery has
afflicted this war-desolated and strife-torn
land, I will not suffer myself to be prevented
from giving my aid to this beneficient propo-
sitlon by any imaginary evils that it may not
provide for.” (Congressional Globe, 38th
Cong., 2d sess. 202 (Jan. 11, 1865).)

Representative Farnsworth recognized as
an “imaginary evil” the possibility of the en-
franchisement of ex-slaves and their descend-
ants as a result of the ratification of the
amendment. Both the tenor and the sub-
stance of his remarks suggest that he would
have considered equally imaginary the pos-
sibility that the amendment would authorize
the imposition of a duty to serve ex-slaves
and their descendants upon the owners and
operators of inns, public conveyances, and
places of public amusement.

In the course of ratification the legisla-
tures of three States conditioned their ap-
proval of the amendment on the express
understanding that it would be a very lim-
ited source of power to the Congress on the
one hand and an equally restricted source of
rights to ex-slaves and their descendants.
These States were Alabama, Florida, and
South Carolina.

The General Assembly of the State of Ala-
bama stipulated in its resolution of ratifica-
tion that “this amendment to the Consti-
tution of the United States, is adopted by
the Legislature of the State of Alabama with
the understanding that it does not confer
upon the Congress, the power to legislate
upon the political status of the Freedmen in
this State.,” (H. Doec. No. 529, 56th Cong.,
2d sess. (1894), “Documentary History of the
Constitution of the United States,’" vol. II,
609-610.)

The General Assembly of the State of
Florida provided in its resolution of ratifica-
tion that “be 1t further resolved that this
amendment to the Constitution of the
United States, is adopted by the Legislature
of the State of Florida with the understand-
ing that it does not confer upon the Con-
gress the power to legislate upon the politi-
cal status of the Freedmen in this State.”
(Id. at 624-626.)

The General Assembly of the State of
South Carolina declared in its resolution of
ratification that “any attempt by Congress
toward legislating upon the political status
of former slaves, or their civil relations,
would be contrary to the Constitution of the
United States, as it now is, or as it would
be altered by the proposed amendment—in
conflict with the policy of the President de-
clared in his amnesty declaration and with
the restoration of that harmony upon which
depends the vital interests of the American
Union.” (Id.at 6056-606.)

SUMMARY

The intent of the framers of the 13th
amendment was a subject of frequent dis-
cussion during the first session of the 39th
Congress. These discussions took place dur-
ing the debates on various proposals to
specify and to secure to ex-slaves the “funda-
mental rights of citizenship.” (See, gener-
ally, debates on 8. 60, 8, 61, and H.R. 613,
39th Cong., 1st sess., in the Congressional
Globe.) Such rights were asserted to in-
clude “ ‘The right to make and enforce con-
tracts, to sue, be parties and give evidence,
to inherit, purchase, lease, sell, hold, and
convey real and personal property, and to
full and equal benefit of all laws and pro-
ceedings for the security of person and prop=-
erty, and to be subject to like punishment,
pains, and penalties, and to none other.'”
(Congressional Globe, 39th Cong., 1st sess.,
1151 and see Civil Rights Act of April 9, 1866,
14 Stat. 27, sec. 1 (42 U.S.C. secs. 1981, 1082
(1958).)
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The debates swirled around the issue of
whether the 13th amendment was proper au-
thority for securing the cited rights to ex-
slaves and their descendants. The records of
these debates are barren of any grounds for
concluding that the right of Negroes to re-
quire their being served in private business
establishments was one of the rights to be so
secured by the adoption of the 13th amend-
ment.

The legislative history of the 13th amend-
ment lends no support to the contention
that the authority of that amendment could
be invoked by the Congress to prohibit seg-
regation on account of race or color in pri-
vate business establishments.,

LEGISLATIVE HISTORY OF THE 14TH
AMENDMENT

The infirmity in Mr. Justice Harlan's posi-
tion on the scope of congressional power
under the 1l4th amendment has been de-
scribed as follows:

“Harlan argued that the citizenship sen-
tence of the 14th amendment gave Congress,
under the grant of enforcement power in
section 5, the authority to forbid private acts
of discrimination. The difficulty with his
position is that it runs counter to the legis-
lative history and the language of section 1,
not in the sense that Harlan supported a
broad but true reading as agalnst an ‘arti-
ficial’ and ‘overnarrow’ one, but in the sense
that Harlan’s view misconstrued what the
real content of the 14th amendment was. In
the early stages of congressional debate over
the proposed amendment, the Joint Com-
mittee on Reconstruction reported to the
House a draft written by Representative John
Bingham which would have given Congress
power to make all laws necessary and proper
‘to secure to the citizens in the several States,
and to all persons in the several States equal
protection in the rights of life, liberty, and
property.’ Representative Bingham and sev-
eral other Republicans defended this pro-
posal as doing nothing more than restating
various guarantees already in the Constitu-
tion, citing article IV, section 2 and the fifth
amendment; the amendment would add, they
said, ‘the express grant of power upon the
Congress' to enforce the guarantees. This
immediately drew attacks from moderate and
radical Republicans, as well as a Democratic
spokesman, all objecting to the draft as giv-
ing too much power to Congress.

“In the most carefully reasoned speech of
the debates, Republican Robert Hale of New
York warned his colleagues: ‘It is not a mere
provision that when the States undertake to
give protection which is unequal Congress
may equalize it; it is a grant of power in
general terms—a grant of the right to legis-
late for the protection of life, liberty, and
property, simply qualified with the condition
that it shall be equal legislation.’

“This, Hale felt, would be ‘an utter de-
parture from every principle ever dreamed
of by the men who framed our Constitution.’
When questioned directly by Hale as to
whether this was the effect of his draft,
Bingham hedged back and forth but ad-
mitted, ‘I believe it does in regard to life
and liberty and property.’ On that ground,
Roscoe Conkling rose to table the Bingham
draft, saying that he had opposed the idea
in committee and opposed it now. Bing-
ham's proposal was tabled and it was never
presented to the House or the Senate ;
When the successor draft of the 14th amend-
ment, framed in terms of ‘no state,’ was
debated, none of the critics of the Bingham
proposal attacked the provision as being the
same concept in disguise, a position men
like Hale and certainly Rogers would have
been quick to assert if the adopted draft had
been so understood in Congress.

“As to citizenship, a sentence was added
to the adopted draft, from the floor, stating
simply that ‘all persons born or naturalized
in the United States, and subject to the juris-
diction thereof, are citizens of the United
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States and of the State in which they reside,’
a sentence included to reverse the Dred Scott
holding that Negroes were not citizens. If
this sentence had been written as a section
by itself and had been left unmodified, there
might be a defensible argument on the basis
of ambiguous language that Congress had
meant to do more than specify who were citi-
zens. But the citizenship definition was
added by the Republican leadership as the
first sentence in a section which went on to
declare, immediately following, that no State
should abridge the privileges and immunities
of national citizens. Read in terms of plain
language or of legislative history, then, the
‘no State’' sentence refutes the idea that the
citizenship sentence had been intended by
the framers to give Congress authority to
punish private action, unless one is to ac-
cept the remarkable theory of Professors
Flack and ten Broeck that the sharp altera-
tions of language in the several drafts of the
14th amendment made no constitutional dif-
ference, the framers being all pro-civil-rights
men. This argument, of course, ignores the
Republican opposition to Bingham's proposal
and mistakes the recorded understanding of
Congress and the ratifying States that in the
course of the debate over the 14th amend-
ment congressional jurisdiction over private
discrimination had been abandoned.

“In defense of his reading of the citizen-
ship sentence, Harlan cited the prewar cases
of Prigg and Ableman, where the Court had
upheld the operation of national fugitive
slave legislation on private persons despite
language in the supporting constitutional
provision, article IV, section 2, referring to
‘any law or regulation’ which interfered with
recapture. Since the Court had not limited
congressional power in protecting the mas-
ter’s rights, Harlan felt, the Court should
not adopt a narrower rule for the amend-
ment bestowing citizenship rights on the
former slaves. The obvious answer to this
is that the Constitution had not dealt with
the rights of masters and of new citizens in
identical terms. In order to put through
Congress and the States a protection against
State Infringement of citizenship rights, the
clvil rights supporters had been forced to
drop the clause which might have upheld
congressional control over private diserimi-
nation; article IV, section 2 was unmarred by
such legislative history or by clear language
against a private actlon Interpretation.
Thus, while the Prigg and Ableman deci-
slons were themselves extreme, Harlan's rea-
soning if adopted would have done even
more viclence to constitutional interpreta-
tlon.” (Westin, John Marshall Harlan, 66
Yale L.J. 637, 7T00-702 (1957).)

FINDINGS FROM REVIEW OF LEGISLATIVE
HISTORIES

Should the Supreme Court be called upon
to determine the constitutionality of a new
Federal public accommodations law and to
reverse or to distinguish the 1883 decision
in the Clvil Rights Cases, supra, the intend-
ed effects of the 13th and 14th amendments
regarding segregation in places of public
accommodation will be brought squarely into
issue anew. The disposition of this issue
would require a review of the legislative his-
tory of these amendments similar to that
presented to and made by the Supreme Court
in arriving at its decision in the Brown cases
to overrule Plessy versus Ferguson.

In order to ascertain to the fullest extent
the intentions of the framers and the rati-
flers of the 14th amendment regarding segre-
gation in public schools, the Supreme Court
in that case propounded two questions to the
litigants. These two questions were:

‘(1) What evidence is there that the Con-
gress which submitted and the State legis-
latures which ratified the 14th amendment
contemplated or did not contemplate, under-
stood or did not understand, that it would
abolish segregation in public schools?
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““(2) If neither the Congress in submitting
nor the States in ratifying the 14th amend-
ment understood that compliance with it
would require the immediate abolition of
segregation in public schools, was it never-
theless the understanding of the framers
of the amendment (a) that future Con-
gresses might, in the exercise of their power
under section 5 of the amendment, abolish
such segregation, or (b) that it would be
within the juridical power, in the light of
future conditions, to construe the amend-
ment as abolishing such segregation of its
own force?" (Brown v. Board of Education,
supra, brief for Prince Edward County, Va.,
appellees on reargument, 5-26-27 (1853).)

Counsel for the appellees in the Prince
Edward County, Va., case answered the first
question as follows:

“There is substantial evidence that the
Congress which submitted the 14th amend-
ment both contemplated and wund
that it would not abolish segregation in the
public schools.

“There were 37 States in the Union at the
time of the ratification of the amendment.
There is affirmative evidence from 23 of these
States that it was understood that the
amendment would not abolish school segre-
gation. In 14 States, no evidence, either
affirmative or negative, is available. In not
one State have we found substantial affirma-
tive evidence that it was either contemplated
or understood that ratification of the amend-
ment would mean that segregation in the
public schools was abolished.” (Brown V.
Board of Education of Topeka, supra, Brief
for Prince Edward County Appellees on Re=-
argument, 5-6 (1953).)

They then answered the second question
as follows:

“(a) There is no indication that the Con-
gress that proposed the amendment under-
stood that future Congresses might act to
abolish school segregation. In succeeding
Congresses, there were many who thought
that Congress had this power, but they were
never enough to enable Congress to enact a
statute outlawing school segregation. This
question should, therefore, be properly
answered In the negative.

“(b) No. * * * The Congress that proposed
the 14th amendment did not understand
that it would be within the judicial power,
in light of future conditions, to construe the
amendment as abolishing school segregation
of its own force.” (Id.at 27, 31.)

The evidence offered by the counsel for the
Virginia appellees should have resolved in
their favor beyond all reasonable doubt the
Issues posed in the Court's questions. But,
by some amazing act of juridical leger-
demain, the Supreme Court found instead
that the available sources of the history of
the 14th amendment did not dispose of the
issues. The Supreme Court found that these
sources were at best inconclusive as to what
others—outside of the proponents and the
opponents of the amendment—in Congress
and the State legislatures had in mind re-
garding the intended effects of the amend-
ment.

“The most avid proponents of the postwar
amendments undoubtedly intended them to
remove all legal distinctions among ‘all per-
sons born or naturalized in the United
States.’ Their opponents, just as certainly,
were antagonistic to both the letter and the
spirit of the amendments and wished them
to have the most limited effect. What others
in Congress and the State legislatures had in
mind cannot be determined with any degree
of certainty.” (Id. at 489.)

The Court cited as “an additional reason
for the inconclusive nature of the amend-
ment’s history, with respect to segregated
schools, * * * the status of public educa-
tion at that time.” 1Ibid. The institution
of public education, as compared to its stage
of development in 1868, had become so trans-
formed as now to be wholly beyond the
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limits of the contemplations of the framers
and ratifiers of the 14th amendment. In
the opinion of the Court, “it is not surpris-
ing that there should be so little in the
history of the 14th amendment relating to
its intended effect on public education.,” (Id.
at 490.)

ABERRATON OF SUPREME COURT

The Supreme Court erred gravely in find-
ing not only that the sources of history of
the 14th amendment did not specifically
dispose of the issues in favor of the Virginia
appellees, but also that this history was gen-
erally inconclusive. I do not belleve that
this finding would stand up under the sun-
light of traditional standards of appellate
review. I invite your attention to appen-
dixes A and B of the Virginia appellees’ brief
as more than adequate proof of the Supreme
Court’s aberration in the Brown cases.

AFPENDIX A

THE FOURTEENTH AMENDMENT BEFORE
CONGRESS

1.—INTRODUCTION

The first 10 amendments of the Constitu-
tion of the United States, effective in 1791,
were limitations on the powers of the Central
Government. So, too, was the 11th, ratified
in 1798, while the 12th, which became a part
of the Constitution in 1804, changed the
mechanics for the election of the Executive.
None of these in any way extended the power
of the Government of the United States.

Sixty years then elapsed without further
change of the Constitution. Toward the end
of this period came the extreme convulsion
of civil war. At least one of the purposes
of those who were successful in that conflict
was to Increase the power of the Central
Government in relation to the State govern-
ments. So the Congress of Representatives
of the Northern States proposed in rapid
succession soon after the end of the war three
constitutional amendments that, for the first
time, extended the powers of the Govern-
ment in Washington.

These amendments had their bases in war.
They were not framed overnight; they devel-
oped and progressed from stage to stage as
a part of the pattern of reconstruction.
With the 13th and 15th amendments, we
shall not deal in detail, for they are of no
significance In the field of school segregation,
but we point out, as an aside, that the neces-
sity for the 16th amendment makes clear the
error of those who claim that the 14th
amendment is all-encompassing.

The 14th amendment grew out of the Civil
Rights Act of 1866; that, in turn, must be
consldered along with 1ts forerunner, the
Freedmen’s Bureau bill. So we must begin
our review before the 14th amendment was
proposed for ratification. Furthermore, Con-
gress is in many respects a continuing insti-
tution; many of the same persons sit for
years in the succeeding sessions. Congres-
slonal action after the ratification of the
14th amendment is therefore of significance
also. The fever pitch of reform lasted with
diminishing force at least until the Civil
Rights Act of 1875 became law.

So if we are to scour the records for the
sentiment of Congress as to the meaning of
the 14th amendment, we must cover the
entire decade from 1866 to 1875. That we
propose to do. It is not an easy task, nor
one subject to the refinements of mathe-
matical exactitude. We look primarily for
references to the schools. But we cannot
tell exactly what weight to accord to each
passing remark. Certainly every reference
by one Member of Congress to the school
system is not to be taken as the sentiment
of Congress as a whole. We must, therefore,
welgh as well as recount the statements as
to schoals.

We seek here, therefore, two things: the
first is the general purpose of the amend-
ment with relation to the school system, and
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the second is the welght to be accorded spe-
cific mention of the schools. With these
aims in mind, we pass to a review of the
congressional history of the decade in as
much detail as space permits.

2 —THE EARLY DISTRICT OF COLUMEIA SCHOOLS

The powers given by the Constitution to
Congress in respect of the District of Colum-
bia are plenary; Congress establishes and
controls the school system of the District.
The will of Congress as to segregated schools
is thus directly reflected by its action as to
the District,

There was no publicly supported educa-
tional system for Negro children in the Dis-
trict prior to the abolition of slavery there
in April 1862, Schools were then established
but only on a segregated basis to be sup-
ported by taxes levied on property owned by
Negroes. The method of ralsing money for
these schools was changed in 1864; school
taxes levied on all property were then to be
divided in proportion to the number of chil-
dren of each race. Segregation remained
unchanged.

Thus, from the very beginning, schools
have been segregated by Congress in the Dis-
trict of Columbla. They remain segregated
today.

3.—THE FIRST SUPPLEMENTAL FREEDMEN'S

BUREAU BILL

This bill was the first effort at congres-
sional reconstruction and a forerunner of
the 14th amendment. It was designed to
supplement the original Freedmen's Bureau
bill enacted in March 1865 to protect freed-
men in territory under Federal control.

The first six sections of the bill as it came
from the Judiclary Committee of the Senate
related directly to reconstruction. They au-
thorized division of the Southern States into
districts, the appointment of commissioners,
the reservation of land and its award to loyal
refugees and freedmen. They authorized the
construction of school buildings for freed-
men, but there is nothing to indicate that
mixed schools were intended by this provi-
sion, although some opponents thought that
it might be used to force mixed schools at
a later date,

‘The seventh section consisted of the state-
ment of principles that were the seed of the
14th amendment. It provided that if, be-
cause of any State or local law, custom or
prejudice:

“s & * any of the civil rights or immuni-
ties belonging to white persons, including the
right to make and enforce contracts, to sue,
be parties, and give evidence; to Inherit,
purchase, lease, sell, hold and convey real
and personal property, and to have full and
equal benefit of all laws and proceedings for
the security of person and estate, are refused
or denied to N * * * on account of
race * * * it shall be the duty of the Presi-
dent of the United States, through the Com-
missioner, to extend military protection
* * * over all cases affecting such persons so
discriminated against.”

Section B contained the proposed sanction,
making it a misdemeanor for any person to
subject any other person on account of color:

‘s * * tothe deprivation of any civil right
secured to white persons, or to any different
punishment, * * **

These provisions of the bill were to apply
only to those States or districts where the
ordinary course of judicial proceedings had
been Interrupted by war. All offenses were
to be heard before and determined by offi-
cers and agents of the Bureau.

In debate in the Senate, questions were
raised as to the power of Congress to provide
education for the freedmen and as to the
effect of the bill on antimiscegenation stat-
utes. But Senator Trumbull of Illinois, one
of the leaders of the radicals and the Senator
who had introduced the bill, made it clear
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that there was no intention to prohibit anti-
miscegenation statutes. The bill passed the
Senate on January 25, 1866, by a partisan
vote.

The bill then went to the House. There,
Mr. Dawson of Pennsylvania stated that the
radicals desired mixed schools though he did
not indicate that the bill required it. Mr.
Moulton of Illinois thought the civil rights
protected by the bill to include only funda-
mental rights, such as the rights to liberty,
to hold property, and to contract. On the
other hand, Mr. Thornton took a broader
view, apparently belleving that the statute
was intended to permit miscegenation. The
bill passed the House on February 6, 1866, by
a vote of 136 to 33, and the Senate promptly
agreed to minor House amendments.

The President vetoed the bill on February
19. The veto was sustained by a narrow
margin in the Senate, after a short debate
in which Senator Davis of Kentucky noted
that segregation of some sort was prevalent
in almost every State. The bill in a slightly
modified form was reenacted later in the
session over the veto of the President. There
was substantially no debate at that time.

We cannot draw from this history any
conclusion that the civil rights referred to
in the bill included a right for the Negro
to attend the same school as the white,

4 —THE CIVIL RIGHTS ACT OF 1866

This act is particularly important in any
history of the 14th amendment since it was
designed to cover the same field In much the
same language. It was a companion measure
to the Freedman'’s Bureau bill, both having
been introduced at the same time by Senator
Trumbull of Illinois. But there was one
major difference: the Freedmen's Bureau
bill was applicable only to the States that
seceded while the Civil Rights Act applied
throughout the United States. Because of
this distinction one prominent Representa-
tive thought the former within constitu-
tional bounds but the latter invalid as en-
croaching on the rights of the States.

The bill that became the Civil Rights Act
provided as introduced:

“That there shall be no discrimination In
the civil rights or immunities among the
inhabitants of any State or Territory of the
United States on account of race, color, or
previous condition of slavery, but the inhab-
itants of every race and color * * * shall
have the same rights to make and enforce
contracts, to sue, be parties, and give evl-
dence, to Inherit, purchase, lease, sell, hold,
and convey real and personal property, and to
full and equal benefit of all laws and pro-
ceedings for the security of person and prop-
erty, and shall be subject to like punishment,
pains, and penalties, and to none others,
any law, statutes, ordinance, regulation, or
custom to the contrary notwithstanding.”

The bill was bitterly contested in both
Houses because of vagueness and on consti-
tutional grounds. Its patron, Senator Trum-
bull of Illinois, pointed out that it included
only the civil rights specifically enumerated:

“The first section of the bill deflnes what
I understand to be civil rights: the right
to make and enforce contracts, to sue and
be sued, and to give evidence, to inherit,
purchase, sell, lease, hold, and convey real
and personal property.

- * L L] -

“This bill has nothing to do with the polit-
iecal rights or status of parties. It is confined
exclusively to their civil rights, such rights
as should appertain to every freeman.”

But others were not so sure. Senator Sauls-
bury, a Democrat from Delaware, was much
troubled by the general language. Senator
Cowan, Pennsylvania Republican, thought
that it might mean the end of segregated
schools in his State; he characterized the
bill as “monstrous.” Two Senators thought
that antimiscegenation statutes might be
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outlawed, not by the general language of the
bill but by the freedom of contract provision.
But Senator Trumbull reiterated that the
bill was concerned only with civil rights and
that it would not prohibit antimiscegenation
laws. The bill passed the Senate on February
2, 1866, by a vote of 33 to 12.

When the bill came before the House on
March' 1, 1866, the floor leader was Mr. Wilson
of Iowa, chairman of the Judiciary Commit-
tee to which the bill had been committed.
In opening debate on the bill, he spoke as
follows on its general provisions:

“This part of the bill will probably excite
more opposition than any other. * * * What
do these terms mean? Do they mean that
in all things eivil, social, political, all citi-
zens, without distinetion of race or color,
shall be equal? By no means can they be so
construed. * * * Nor do they mean that
* * ¢ their children shall attend the same
schools. These are not ecivil rights or im-
munities.”

There could hardly be a clearer statement
that the language of the Civil Rights Act is
not intended to abolish segregated schools.
Nor could the statement come from a more
important source: the chairman of the com-
mittee and floor leader as to the bill.

But Mr. Rogers, a States rights Democrat
from New Jersey, seems to have taken the
opposite view. He was bitterly opposed to
the bill and thought it far beyond the power
of Congress. He referred to the statutes
prohibiting miscegenation and the Pennsyl-
vania act requiring school segregation. He
continued:

“Now, if this Congress has a right, by such
a bill as this, to enter the soverelgn domain
of a State and interfere with these stat-
uteg * * *»
then it could confer suffrage on the Negro.
But he alone seems to have thought that the
bill might abolish school segregation where
equal schools were provided and his view
was based on prineiples at complete variance
with those held by the vast majority of the
House. In any event, his view as to the
meaning of the bill cannot be accepted as
authoritative for, as Mr. Justice Douglas said
in Schwegmann Brothers v. Calvert Distillers
Corp., 341 U.S. 384, 304-5 (1951):

“The fears and doubts of the opposition
are no authoritative guide to the construc-
tion of legislation. It is the sponsors that
we look to when the meaning of the statutory
words is in doubt.”

Mr. Bingham of Ohio, a radical leader who
had supported the Freedmen's Bureau bill,
opposed this measure for he thought it be-
yond constitutional limitations. He thought
that the opening language prohibiting *“dis-
crimination in the civil rights and Immuni-
tles’ should be omitted and moved to send
the bill back to the committee. He was
answered by Mr. Wilson as follows:

“He knows, as every man knows, that this
bill refers to those rights which belong to
men as citizens of the United States and
none other; and when he talks of setting
aside the school laws and jury laws and fran-
chise laws of the States by the bill now under
conslderation, he steps beyond what he must
know to be the rule of construction which
must apply here, and as the result of which
this bill can only relate to matters within
the control of Congress.”

Although Mr. Bingham's motion was de-
feated, the bill was sent back to the commit-
tee. On March 13, it came back to the House
floor for further consideration. In commit-
tee, the bill had been amended to eliminate
the initial broad generalities. As amended,
it provided as follows:

“That all persons born in the United States
and not subject to any foreign power, exclud-
ing Indians not taxed, are hereby declared
to be citizens of the United States; and such
citizens of every race and color, without re-
gard to any previous condition of slavery or
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involuntary servitude, except as a punish-
ment for crimes whereof the party shall have
been duly convicted, shall have the same
right to make and enforce contracts, to sue,
be parties, and give evidence, to inherit,
purchase, lease, sell, hold, and convey real
and personal property, and to full and equal
benefit of all laws and proceedings for the
securlty of person and property as s en-
joyed by white citizens, and shall be sub-
ject to like punishment, pains, and penalties,
and to none other, any law, statute, ordi-
nance, regulation, or custom to the contrary
notwithstanding.”

Mr. Wilson, still in charge of the bill, stated
that the change was made to appease those
who thought the bill too broad, although
he did not think that the amendment mate-
rially changed the bill, He went on to say
that one purpose of the amendment was
to eliminate fears that the bill might confer
suffrage on the Negro:

“T'o obviate that difficulty and the difficulty
growing out of any other construction be-
yond the specific rights named in the section,
our amendment strikes out all of those gen-
eral terms and leaves the bill with the rights
specified in the sectlon.”

The bill was then passed by the House by
a vote of 111 to 38. The House amendments
were adopted in the Senate without debate.

On March 27, 1866, the President returned
the bill to the Benate without his approval.
His veto message contalns his objections to
the bill section by section. He stated that
by the first section:

“# & » a perfect equality of the white and
colored races is attempted to be fixed by
Federal law in every State of the Union, over
the vast fleld of State jurisdiction covered
by the enumerated rights. In no one of
these can any State ever exercise any power of
discrimination between the different races.”

He added that he did not believe that the
bill would annul State laws in regard to
marriage; but if Congress could prohibit
discrimination in the matters specifically
limited in the bill, it could repeal State
marriage laws.

The radical element of Congress was deter-
mined to enact the bill and delayed its re-
consideration in the Senate until the com-
position of that body had been arranged
more to its llking. The bill was brought
up on April 4 and a vigorous debate ensued.
Little in this debate is of Interest here, ex-
cept to note a substitute bill proposed by
Senator Doolittle of Wisconsin, His bill
wotld have provided simply that the States
should not inflict any incident of slavery
upon a Negro, leaving to the judiclary the
task of determining those incidents. This
is one of very few instances where it was
proposed that Congress look to the judiciary;
his bill was not considered seriously and did
not survive.

The bill as to civil rights was passed in the
Senate over the President's veto on April 6,
1866, by a vote of 33 to 15. Little debate
was permitted in the House and the bill was
passed there 3 days later by a vote of 122 to
41. It thus became law.

The Civil Rights Act Is, we belleve, im-
portant because of its reference to the “full
and equal benefit of all laws.” This can
have no meaning except equal protection.
But the leader of those who sought enact-
ment of the bill in the House made it un-
mistakably clear that the act had no relation
to or effect on segregated schools, Those
who spoke in generalities or in fearful opposi-
tion are not to be taken as authoritative
interpreters of legislation. On the other
hand, the views of the floor leader and com-
mittee chairman, shared by other proponents,
are of telling significance.

One word more should be added. The
proponents of the act thought that it applied
only to the rights specifically listed in the
first section; the President in his veto mes-
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sage makes it clear that he shared that view
and even opponents of the measure even-
tually agreed to that interpretation. Nothing
in that first section has any specific relation
to the educational system. Appellants make
many sweeping statements as to the bill,
but their “generalizations” (brief, pp. 90-92)
are not based on the record. In our opinion,
the record proves that mixed schools were
not within the contemplation of Congress
when the Civil Rights Act was enacted.

5 —THE RESOLUTION PROPOSING THE
AMENDMENT

We have, for convenience, discussed the
Freedmen's Bureau bill and the Civil Rights
Act as if they were taken up and concluded
before the resolution proposing the 14th
amendment was put before Congress. But
they were all contemporaneous. The first
proposals to amend the Constitution pre-
ceded the introduction of those bills. The
major debates on the proposed amendment
came only after consideration of the bills
had been concluded and were, therefore, to
some extent shaped by what had been sald
in their regard; but the initial steps came
before final action on the bills. During this
period many minds collaborated to shape the
amendment in its final form, and particu-
larly the first sectlon with which we are
chiefly concerned.

When the 39th Congress convened for its
first session in December 1865, Thaddeus
Stevens, the Pennsylvania radical, proposed
the creation of a Joint Committee on Recon-
struction to consist of 6 Senators and 9
Representatives. This proposal was soon
adopted, and it was this committee that
evolved the resolution that proposed the 14th
amendment,

We must peint out at once that the mean-
ing of the 14th amendment cannot, as appel-
lants seek (brief, pp. 93-103), be derived
from extraneous statements of wishes and
desires by members of this committee. Its
majority were the fire-eaters; they may well
have wished to destroy all race distinctions,
But what they wished to do and what the
majority in Congress were willing to do were
quite different things; they did not speak
for the majority. As a result, what they
wished to do and what they in fact did were
quite different things. Even their leader,
Btevens, recognized this when he spoke about
the amendment in almost its final form:

“This proposition is not all that the com-
mittee desired. It falls far short of my
wishes, but it fulfills my hopes. I believe it is
all that can be obtained in the present state
of public opinion. * * * Upon a careful sur-
vey of the whole ground, we did not belleve
that 19 of the loyal States could be induced
to ratify any proposition more stringent than
this,”

80 we must be careful to distinguish be-
tween general statements and specific state-
ments of Interpretation of the amendment.
If we rely only on the latter, we can find its
true historical meaning.

Mr. Stevens introduced a proposed amend-
ment at the beginning of the session, and
Mr. Bingham of Ohio, “the Madison of the
first section of the 14th amendment,” as Mr.
Justice Black aptly calls him, introduced an-
other phrased in different terms. These
proposals went to the Committee on Recon-
struction which considered them together
with various substitutes. At length, on Feb-
ruary 3, 1866, the committee adopted and
10 days later reported to the Senate and
House a proposed amendment as follows:

“The Congress shall have power to make
all laws which shall be necessary and proper
to secure to the citizens of each State all
privileges and immunities of citizens in the
several States; and to all persons in the
several States equal protection in the rights
of life, liberty, and property.”

Mr. Bingham brought this proposal before
the House for debate on February 26, and a
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lively debate followed. He argued that the
proposed amendment simply gave Congress
a right of enforcement, that all of the rights
included in it had been conferred by other
provisions of the Constitution but that Con-
gress had had no enforcing power. He turned
to the privileges and immunities clause of
article IV, section 2, and the due process pro-
vision of the fifth amendment; apparently he
thought that Congress was now to be given
the power to enforce these provisions on the
States. No very clear conception of detalled
purpose comes from his speech.

Opposition arose at once. Mr. Rogers of
New Jersey quickly pointed out that the pro-
posed amendment was designed to give con-
stitutional sanction to radical legislation
such as the Civil Rights Act (then on the
way to enactment). He feared also that it
would authorize congressional repeal of anti-
miscegenation statutes and action in all
flelds to glve the Negroes all the rights of
the whites. This might include congres-
sional power to compel amalgamated schools.
A number of Representatives then spoke to
the same effect as Mr. Bingham; no new
powers were to be conferred but the enforce-
ment power was to be strengthened.

Mr. Hale, of New York, spoke in opposition,
objecting to the “extremely vague, loose, and
indefinite provisions" of the proposed amend-
ment. It was, he thought, a grant of extreme
legislative power; Congress might undo the
statutes placing married women under dis-
abilities. Mr. Bingham answered him by
denying any such intention, though his ra-
tionalization is again difficult. He also deliv-
ered an elaborate speech toward the end
of the debate but no great meaning can be
derived from it. His conclusion was that the
proposed amendment—

“s * ¢ certainly does this: It confers upon
Congress power to see to it that the protec-
tlon given by the laws of the States shall be
equal in respect to life and liberty and prop-
erty to all persons.”

This may glitter but it is fool’s gold. If
that is what the amendment was to do, its
exalted level seems far above that of the
public schools.

After Mr. Bingham had concluded, two
representatives from New York suggested
that the matter be postponed. Apparently,
a majority were unwilling to confer affirma-
tive power on Congress in the way proposed
by the amendment, desiring instead a pro-
hibition on the States. So postponement was
agreed to. This particular proposal was never
heard of again.

More than 2 months now elapsed before
anything further was done on the proposed
amendment, either in committee or on the
floor. During that period the Civil Rights
Act was passed, vetoed, and passed over the
veto. It was not until April 21, 1866, that
a new plan came before the committee, this
time presented by Stevens but in fact pre-
pared by Robert Dale Owen. This was in five
sections (as is the amendment as ratified)
but the first section provided simply that
there should be no discrimination as to elvil
rights by the States of the United States
on account of color,

Mr. Bingham at once sought to insert an
equal protection clause, but this was rejected.
He then tried to add to the enforcement
clause in section 5 the following provision:

“No State shall make or enforce any law
which shall abridge the privileges or immuni-
ties of citizens of the United States; nor shall
any State deprive any person of life, liberty,
or property without due process of law, nor
deny to any person within its jurisdiction
the equal protection of the laws."”

We now approach the final form. On April
25, a motion to strike out Bingham's addition
to section 5 was carried. At the next meeting
Bingham sought to substitute for section 1
in the draft his proposed addition to sec=
tion 5. This was finally agreed to by a vote
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of 10 to 8. The amendment in this form
was ordered reported to Congress by a parti-
san vote. Nothing in the proceedings of the
committee Indicates that it at any tlme
intended to require amalgamated schools.

The proposed amendment left the com-
mittee accompanied both by majority and by
minority reports. Schools are mentioned in
neither. The majority were concerned pri-
marily in securing clvil rights for the Ne-
groes, apparently the civil rights supposedly
protected in the Civil Rights Act. Its report
concluded in this way:

“The conclusion of your committee, there-
fore, is that the so-called Confederate States
are not, at present, entitled to representation
in the Congress of the United States; that,
before allowing such representation, ade-
quate security for future peace and safety
should be required; that this can only be
found in such changes of the organic law
as shall determine the elvil rights and privi-
leges of all citizens in all parts of the repub-
lic, shall place representation on an equita-
ble basis, shall fix a stigma upon treason,
and protect the loyal people against future
claims for the expenses incurred in support
of rebellion and for manumitted slaves, to-
gether with an express grant of power in
Congress to enforce those provisions. To
this end they offer a jolnt resolution for
amending the Constitution of the United
States, and the two several bills designed
to carry the same into effect, before referred
to.”

The minority, Democrats all, argued that
the Southern States had never left the Unilon.
They were, therefore, entitled to immediate
representation In Congress and the country
need not fear readmission of their represent-
atives. Furthermore, they pointed out that
a provision for mandatory Negro suffrage
was not included in the proposed amend-
ment because to have gone so far “would be
obnoxious to most of the Northern and West-
ern States, * * *»

The resolution so approved by the com-
mittee was introduced in both the Senate
and the House on April 30, 1866. It was
debated first in the House, the debate open-
ing on May 8, 186G6.

Thaddeus Stevens spoke first. His concept
of the purpose of sectlon 1 was clear. All
of its provisions, he declared:

‘¢ & % are all asserted, in some form or
other, in our Declaration or organic law. But
the Constitution limits only the action of
Congress, and is not a limitation on the
States. This amendment supplies that de-
fect, and allows Congress to correct the un-
Just legislation of the States, so far that the
law which operates upon one man shall oper-
ate equally upon all. * * *»

He continued:

“Some answer, ‘Your civil rights bill se-
cures the same things.' That is partly true,
but a law is repealable by a majority. And
I need hardly say that the first time that
the South with their copperhead allles ob-
taln the command of Congress it will be
repealed, * * **

But the first section was not to his practi-
cal mind of greatest slgnificance:

“The second section I consider the most
important in the article.”

To Thaddeus Stevens, then, the first sec-
tion was equal protection, the purpose was
to write the Civil Rights Act into the Con-
stitution, and these were generalities not of
significance in comparison with the greater
practical purpose of the second section to
1limit southern representation.

It will not do to assert, as appellants do
(brief, p. 118), that Stevens made 1t clear
that the amendment was to go further than
the Civil Rights Act. He made no such state-
ment nor can any such intention be Implied.
He discussed in specific terms punishment
for crime, means of redress, protective laws
and testimony in court, all of which were
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listed in the Civil Rights Act; he never men-
tioned in any terms an attempt at broader
application.

Mr. Finck, & Democrat from Ohio, fol-
lowed; if the first section was necessary,
the Civil Rights Act was unconstitutional.
Mr. Garfield, also from Ohlo but, of course,
a Republican, disagreed; he stated that the
purpose was to prevent the repeal of the Civil
Rights Act. Mr. Thayer of Pennsylvania, a
Republican, adopted the same view. Mr.
Boyer, a Pennsylvania Democrat, opposed the
proposed amendment:

“The first section embodies the principles
of the civil rights bill, * * *»

Mr. Broomall, a radical, did not disagree
on this point:

The fact that all who will vote for the
pending measure, or whose yvotes are asked
for it, voted for this proposition in another
shape, in the civil rights bill, shows that it
will meet the favor of the House.”

Mr. Shanklin of Eentucky spoke next. A
Democrat, he opposed the proposed amend-
ment as investing “all power in the General
Government.” He was followed by Mr. Ray-
mond, the Republican publisher of the New
York Times. Mr. Raymond sald that this
was the third time that this matter had come
before the House; the first was Bingham'’s
proposed amendment, the second the Civil
Rights Act. Mr. Raymond opposed the Civil
Rights Act for he thought the power of Con-
gress to enact it “very doubtful, to say the
least.” He concluded:

“And now, although that bill became a law
and is now upon our statute book, it is agaln
proposed so to amend the Constitution as
to confer upon Congress the power to pass 1t.”

Many other speakers followed; it is only
necessary to touch on major speeches, Mr,
Eliot, a Massachusetts radical, was in favor
of putting the Civil Rights Act in the Consti-
tution. Mr. Randall of Pennsylvania op-
posed; he spoke In general terms of the
broad applicability of the amendment, point-
ing out that suffrage was not included. Mr.
Rogers of New Jersey, ever a States rights
Democrat, held strong views, The first sec-
tion, he thought—

“* * * jgnomore nor less than an attempt
to embody in the Constitution of the United
Btates that outrageous and miserable civil
rights bill. * * *»

He was excited about privileges and im-
munities. He thought that this phrase cov-
ered many rights, but he did not mention
schools. He predicted revolution.

He was followed by Mr. Farnsworth who
picked up the phrase “equal protection of
the laws” as new to the Constitution. He
thought that none could object to this con-
cept but he did not attempt its definition.

Mr. Bingham followed with a major speech.
As in so many of his utterances, he sparkles
with generalities but his exact meaning is
obscure. He sald:

“s * * this amendment takes from no
State any right that ever pertained to it.”

But apparently all he meant there was that
States had exercised powers erroneously and
that Congress might now supervise their
exercise. He went back to nullification; he
thought that Congress would be able to over-
come the disabilities which any such theory
might impose on citizens of the United
States. But he comes nowhere near the
subject of our investigation.

Mr. Stevens closed briefly. The vote was
taken. The resolution proposing the amend-
ment was adopted by a vote of 128 to 37.

Any review of the House debate must lead
to the conclusion that most of the members
thought that the chief purpose of section 1
of the proposed amendment was to place the
provisions of the Civil Rights Act in the
Constitution and thus to prevent the amend-
ment or repeal of that act at any later date.
We may then, it seems, interpret the amend-
ment to mean the same thing that its sup-
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porters and the supporters of the Clvil Rights
Act considered that the act meant. That is
all of a specific nature that we find in this
debate.

The scene then passed to the Senate. De-
bate began on May 23, 1866. Senator Howard
of Michigan took the lead in presenting the
resolution since Senator Fessenden of Maine,
the chairman of the Committee on Recon-
struction, had not been well. He spoke at
length on “privileges and immunities” for
this clause, he apparently thought, contained
the gist of section 1. He considered this
phrase incapable of accurate definition, but
he listed a great many that he thought in-
cluded. These were the first eight amend-
ments of the Constitution together with
some even less well defined privileges and
immunities included in article IV, section 2.
Despite the long list that he gave, schools
were never mentioned. He went on:

“The great object of the first section of this
amendment is, therefore, to restrain the
power of the States and compel them at all
times to respect those great fundamental
guarantees. How will it be done under the
present amendment? As I have remarked,
they are not powers granted to Congress, and,
therefore, it is necessary, if they are to be
effectuated and enforced, as they assuredly
ought to be, that additional power should be
given to Congress to that end. This is done
by the fifth section of this amendment. * * *
Here is a direct affirmative delegation of
power to Congress to carry out all the prin-
ciples of all these guarantees, a power not
found in the Constitution.”

But again, these guarantees include no
reference to the public schools.

Senator Howard made clear his views on
the last portion of the first section. He sald
that this portion:

“* » * does away with the injustice of
subjecting one caste of persons to a code not
applicable to another. It prohibits the hang-
ing of a black man for a crime for which the -
white man is not to be hanged. It protects
the black man in his fundamental rights
as a citizen with the same shield which it
throws over the white man.”

That is the general field for the operation
of the due process and equal protection
clauses, They were not designed, as appel-
lants assert, to wipe out all distinctions based
on race or color. Senator Howard made this
clear by his reference to the right to vote:

“But sir, the first section of the proposed
amendment does not glve to either of these
classes the right of voting. The right of suf-
frage i1s not, in law, one of the privileges or
immunities thus secured by the Constitu-
tion. It is merely the creature of law. It
has always been regarded in this country
as the result of positive local law, not re-
garded as one of those fundamental rights
lying at the basis of all soclety and without
which a people cannot exist except as slaves,
subject to a despotism.”

Is the right to go to an amalgamated
school one of those “fundamental rights'?
Is it more than the right to vote itself?
Howard could not have thought so.

Howard spoke also of the last section of
the proposed amendment. He added that
section 5 gave Congress power to pass laws—

“s » * agppropriate to the attalnment of
the great object of the amendment.”

Howard, like Stevens, made it clear later
on that the amendment did not go as far as
he would like. He said:

“® » * jt is not entirely the question what
measure we can pass the two Houses; but
the question really is, what will the legis-
latures * * * do * * *?"

® L] L] L L]

“The committee were of opinion that the
States are not yet prepared to sanctlon so
fundamental a change as would be the con-
cession of the right of suffrage to the colored
race.”
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Appellants assert (Brief, p. 118) that, like
Stevens, Howard thought that the amend-
ment went beyond the Civil Rights Act.
That is inaccurate. The contrary is true.
When asked as to the purpose of the pro-
posed amendment, Howard said:

“We desired to put this question of citizen-
ship and the rights of citizens and freedmen
under the civil rights bill beyond the legis-
lative power. * * *”

Senator Wade on the same day moved a
substitute which contained the germ of the
definition of citizenship. Further considera-
tlon was then postponed. The Senate Re-
publicans went into caucas where no doubt
most of the basic differences were threshed
out. Of the debates there we have no record.
On May 29, the Senate returned to a consid-
eration of the proposed amendment. Sena-
tor Howard at once offered a series of amend-
ments, the product of the caucus, The only
amendment proposed for section 1 was the
addition of the clause defining citizenship.

Some debate followed on the citizenship
provision. Then Senator Doolittle of Wis-
consin asserted that the amendment was
designed to validate the Civil Rights Act.
Senator Fessenden denied that he had heard
such a purpose mentioned in the committee,
but he had missed many sessions and Sena-
tor Howard interposed to remark that the
purpose of the amendment was to prevent
the repeal of the Civil Rights Act.

Senator Poland of Vermont made a speech
in which he stated that the purpose of sec-
tion 1 was to permit Congress to prohibit
State interference with the privileges and
immunities referred to In article IV, sec-
tion 2. He admitted that the proposed
amendment would not confer suffrage on the
Negro. Senator Stewart of Nevada renewed
the general theme that the proposed amend-
ment was designed to put the Civil Rights
Act in the Constitution.

At last we come to a reference to schools.
Senator Howe, Wisconsin Republican, inter-
preted the equal protection clause to require
a State to provide “protection of equal laws,”
a concept now familiar. As an example of
what would be outlawed, he cited a Florida
statute taxing whites and Negroes to support
white schools and then taxing Negroes again
to support Negro schools. His suggestion
very properly was not denled.

Senator Davis of Eentucky, an opponent
of the proposed amendment, spoke at length.
He expressed the view that the amendment
was designed to provide constitutional sup-
port for the Civil Rights Act. He was fol-
lowed by Senator Henderson, a Republican
from Missouri. He listed the rights given by
the Civil Rights Act; schools were not men-
tioned. He implied that the proposed
amendment would accomplish only the same
result as the Civil Rights Act. Senators
Hendricks and Johnson concluded the debate
by stating that portions of section 1 could
not be wunderstood. The vote was then
taken—June 8, 1866—and the resolution was
adopted by a vote of 33 to 11.

The resolution went back to the House
for concurrence in the Senate amendments.
Debate was limited to 1 day. Mr. Rogers
stated that the resolution “embodied the gist
of the civil rights bill.” The House con-
curred with the Senate amendments on June
13 by a vote of 120 to 32.

From this review, what concluslons are
to be drawn? If we turn to Flack, we find
these:

“In conclusion, we may say that Con-
gress * * * had the following objects and
motives in view for submitting the first sec-
tion of the 14th amendment to the States
for ratification:

“1. To make the Bill of Rights (the first
eight amendments) binding upon or applica-
ble to the States.

“2. To give validity to the clvil rights bill,
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“3. To declare who were citizens of the
United States.”

Falrman disagrees at length with the first
conclusion and we are rather of the view
that his position is the proper one.

But that is all beside the point before us
now. Without regard to that dispute, there
are In all these thousands of words few
passages that are directed in terms to the
question of segregated schools. Further-
more, most of those who spoke considered
that the amendment was designed to cover
the same fleld as the Civil Rights Act. We
know from the authoritative Mr. Wilson that
the Civil Rights Act was not intended to
disestablish segregated education.

The 14th amendment then went to the
States. In another place we review the evi-
dence of record there. We continue here to
follow the congressional path.

6 —CONTEMPORARY SCHOOL LEGISLATION
FOR THE DISTRICT

The debate on the resolution proposing the
14th amendment began in earnest on May 8,
1866, when Mr. Stevens opened the fight in
the House after the reports of the Committee
on Reconstruction had been flled. The reso-
lution achieved final passage on June 183,
1866. Right in the middle of this short
period the Senate took action to confirm the
existence of segregated schools in the District
of Columbia.

On May 21, 1866, the SBenate passed “An
act donating certain lots in the city of
Washington for schools for colored children
in the District of Columbia.” This act,
which became law on July 28, required the
Commissioner of Public Buildings:

‘e ® * to grant * * * to the trustees of
colored schools for the cities of Washington
and Georgetown * * * for the sole use of
schools for colored children * * * [named
lots], sald lots having been designated and
set apart by the Becretary of the Interior
to be used for colored schools. * * *

If the 14th amendment was designed to
do away with separate schools for the Ne-
groes, the Members of Congress who pro-
posed the amendment certainly did not so
understand it, or their action is so incon-
sistent as to be incomprehensible. Not only
was the statute just quoted enacted at this
time but another statute was adopted almost
simultaneously to provide for an equitable
apportionment of school funds to the Negro
schools. We take these statutes as uncon-
trovertible approval of the continuance of
segregated schools in the District by the
Congress that proposed the 14th amendment
to the States.

7.—THE READMISSION ACTS

In the Reconstruction Act of 1867, one of
the conditions to be satisfled before repre-
sentatives of the seceding States were to be
readmitted to Congress was that each State
should submit a revised constitution for
congressional approval. Congress began the
consideration of these revised constitutions
when a bill for the readmission of Arkaneas
came before the first session of the 40th
Congress in 1868.

During the consideration of this bill in
the Senate, Senator Drake, a Republican
from Missouri, moved to add as a condition
that the right to vote or “any other right"
should not be denied or abridged because
of race or color. His colleague, Senator
Henderson, also a Republican, apparently
thought that this proposal might affect segre-
gated schools. He therefore moved an
amendment to make specific the permission
for such schools. Henderson's amendment
was not accepted for it was apparently
thought unnecessary, Senator Frelinghuysen
of New Jersey stating his view that neither
the 14th amendment nor Drake’s proposal
“touched" the mixzed school question. The
Houze refused to agree to the Drake amend-
ment.
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Shortly thereafter, the Senate considered
a House bill for the readmission of North
Carolina, South Carolina, Georgia, Alabama,
and Louisiana. In the Judiciary Committee,
the Drake amendment was added except that
it was limited to the right to vote alone and
the provision as to “any other right" was
omitted. Senator Trumbull, chairman of
the Judiciary Committee and author of the
Civil Rights Act of 1866, explained the action
of the committee:

“And the committee have recommended
the striking out of this fundamental condi-
tion and inserting the words contalned in
the [Drake] amendment which was adopted
by the Senate to the Arkansas bill with the
exception of the words ‘or any other rights.”
Those words which were in that amendment
offered by the Senator from Missouri are
omitted by the Judiciary Committee in re-
porting this bill, it being thought that there
was no necessity for their insertion, and
that it might lead to a misunderstanding as
to what their true purport was. * * * It
might be construed by some persons as ap-
plying possibly to social rights, or rights in
schools, which the Senator from Missouri
did not intend, * * *»

Senator Trumbull thus adopts a consistent
course. His statement would be incompre-
hensible if he had thought that the 14th
amendment abolished segregation in the
schools. He makes clear, contemporaneously
with ratification of the amendment, his view
that whether or not schools shall be segre-
gated is a matter for the discretion of the
SBtates.

8. —CHARLES SUMNER

The 14th amendment became a part of the
Constitution on July 28, 1868. Of course, the
Members of Congress were not thereafter,
in an authoritative sense, entitled to inter-
pret the amendment, but they discussed it at
great length. And the question of amal-
gamated schools was one that, along with
other forms of racial segregation, occupied
the attention of Congress for much of its
sessions until the crusading spirit faded away
after 1875.

In reviewing these debates, we shall find
many who opposed school segregation and
many who favored it. The discussions both
by proponents and opponents covered two
flelds: expediency and constitutionality. We
will not review discussions of expediency for
they can have no relavance to the scope of
the 14th amendment since it was already
a part of the Constitution. We will touch on
the constitutional debate, but we must recall
that it 1s often hard to separate the two.
This general rule should be borne in mind
as the story unfolds.

The opposition to raclial segregation had
one leader, a man of such remarkable talent
that we Interrupt here for a moment the
chronological story to make particular men-
tion of his character. That was Charles
Sumner, Senator from Massachusetts from
1851 until his death on March 11, 1874. He
was born In Boston in 1811 and was gradu-
ated from both the College and Law School
of Harvard University. Thereafter, he trav-
eled widely in Europe, forming friendships
with important leaders abroad that lasted for
the rest of his life.

On his return to Boston, Sumner began the
practice of law. He took his place in the
circle of New England culture that flourished
80 brightly in that era. He was the close
friend of Longfellow and Whittler, But
Sumner’s genius was of a political turn. He
became a leader in the group of intellectual
abolitionists centered in Boston that played
such a dramatic role in bringing on the crisis
of civil war.

Sumner entered the Senate in 1851. He at
once made clear his abolitionist sentiments
and continued his activities In the fleld of
race relations throughout his subsequent
career. He took a leading role in the success-
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ful effort made by Congress to assume control
of the reconstruction program and he was the
bitter enemy of Andrew Johnson. Strangely
enough, he seems to have had little part in
framing the 14th amendment. But his in-
terest in the Negro never flagged.

As we shall outline more in detail below,
Sumner made strenuous efforts to outlaw
school segregation in the District of Colum-
bia in 1871-72. But most important to him
was his bill to make segregation illegal in
hotels, railway cars, schools, churches, and
graveyards throughout the Nation. This bill
became an obsession. As Carl Schurz, his
contemporary in the Senate and a warm
personal friend, sald:

“This measure, indeed, was nearest to his
heart, and he pressed it in season and out
of season, urging it especially by way of
amendment to amnesty bills as a joint meas-
ure of reconciliation.”

He was never successful during his lifetime
in forelng his bill to enactment though,
amended to eliminate reference to schools,
it was passed as the Civil Rights Act of 1875.

Not only was the advisability of his bill,
the supplemental civil rights bill as he
termed it, called in question but its consti-
tutionality was under constant attack in the
Senate. Sumner supported it by authority
that seems remarkable today. During the
first great debate on the measure in 1872, the
record of a previous statement was quoted
by an opponent:

“Mr. MorriLL of Maine. The Senator sald
that the Declaration [of Independence] was
as much an authority as the Constitution of
the United States.

“Mr. SumNER. Very well; that I do say cer-
tainly and a little more.”

Sumner immediately replled:

“Mr. SuMNER. Very well; I say a little more
in what it is; that is, as a rule of interpreta-
tion, If you give preference to either, it is
to the Declaration. Indeed, I cannot escape
from that conclusion. It is earlier in time;
it is loftier, more majestic, more sublime in
character and principle.”

This was not the only occasion on which
he expressed this remarkable view. Later
in the debate, he said:

“The great principles and promises of the
Declaration of Independence must become a
living reality, and that can be done only
through an act of Congress.”

In fact, his philosophy seems more than
liberal even by today's standards. In reply
to a Senator who wished to look more closely
to the words of the Constitution, Sumner
sald:

“I have also sworn to support the Consti-
tution, and it binds me to vote for anything
for human rights.”

This philosophy was almost too much
even for Schurz, a wartime general in the
Union Army. He commented that Sumner
thought—

“The Declaration of Independence higher
than the Constitution. * * *»

And Schurz points to Sumner’s—

“» & » way of surmounting points of law
by appeals to the rights of man.”

Even Sumner's officlal biographer consid-
ered this approach to a constitutional prob-
lem unusual. He observed:

*[Morrill] complained, and had reason to
complain, of Sumner's mode of handling a
constitutional question—his drawing on sub-
lime doctrines of human right rather than
looking sharply at the written text.”

It was Sumner's view, then, that a basis
for outlawing school segregation might be
found in the Declaration of Independence
and that, as a result, Congress might properly
act. Furthermore, where what he termed
human rights were at issue, he did not con-
gider 1t necessary to take into account the
words of the Constitution. These novel
theses discredit his judgment in constitu-
tional matters.
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His activities in Congress also make it clear
that he did not conceive that the Constitu-
tion of itself forbade school segregation even
after ratification of the 14th amendment.
We find no reference to a suggestion of judi-
clal action or judicial power and his insist-
ence on congressional action negates any be-
lief that the courts had the power to act
unaided. But there is other confirmation
on this point. On October 24, 1871, a con-
vention of Negroes met in Columblia, S8.C.
To this convention, Sumner addressed a let-
ter, dated October 21, 1871. In this letter,
he sald:

“Can a respectable colored citizen travel
on steamboats, or railways, or public con-
veyances generally, without insult on aec-
count of color? * * * I might ask the same
question in regard to hotels, or even common
schools. A hotel is a legal institution, and
80 is a common school. As such, each must
be for the equal benefit of all. Now, can
there be any exclusion from either on ac-
count of color? It is not enough to provide
separate accommodations for colored citi-
zens, even if in all respects as good as those
of other persons. Equality is not found In
an equivalent, but only in equality. In other
words there must be no discrimination on
account of color. The discrimination is an
insult and a hindrance, and a bar, which
not only destroys comfort and prevents
equality, but weakens all other rights.

“The right to vote will have new security
when your equal right in public conveyances,
hotels, and common schools, is at last estab-
lished; but here you must insist for your-
selves, by speech, by petition, and by vote.
Help yourselves, and others will help you also.
The civil rights law needs a supplement to
cover such cases. This defect has been ap-
parent from the beginning, and, for a long
time, I have striven to remove it. I have a
bill for this purpose now pending in the
Senate. Will not my colored fellow-citizens
see that those in power shall no longer post-
pone this essential safeguard? Surely, here
is an object worthy of effort.”

So Sumner, using terms which sound fa-
millar for they are the same as those used
by more modern agitators, clearly expressed
the view that additional authorization was
required before the segregated school would
have to disappear.

It will, we belleve, make the history of the
early 1870’s fall into clearer focus to keep
these opinions in mind. Sumner was the
protagonist in the segregation drama. He
considered that school segregation had not
already been outlawed; his view that Con-
gress could pass the legislation necessary to
do so was based on a concept utterly at varl-
ance with any normal canon of constitutional
law.

9 —THE ENFORCEMENT ACTS (1870-71)

Brief mention must be made of these acts,
though they add but little to our story. The
first, which became law on May 31, 1870, was
designed initially as a measure to enforce the
15th amendment. It dealt with the protec-
tion of the Negro's right to vote. It was
thereafter enlarged to include enforcement
of the 14th amendment and was amended to
reenact the Civil Rights Act of 1866. Even
though the 14th amendment was still a re-
cent addition to the Constitution, no effort
was apparently made to broaden the rights
protected by act of Congress.

The opposition was not particularly stiff;
Senators Vickers and Thurman spoke at
length in opposition, presaging the views
that they were to express in the great debate
of 1872. The bill was passed by the Senate
by a vote of 43 to 8, and was adopted in the
House without substantial debate.

The Second Enforcement Act was approved
on February 28, 1871. It dealt wholly with
voting rights. It was adopted in both House
and Senate by large majorities.
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10.—THE SUPPLEMENTAL CIVIL RIGHTS BILL AND
THE GENERAL AMNESTY ACT

As the 1860's gave way to the beginning
of a new decade, Charles Sumner developed
his supplemental civil rights bill. To it, as
we have zeen, he devoted much of his time
and energy. It was the forerunner of the
Civil Rights Act of 1875, adopted with restric-
tive amendments after Sumner’s death in
1874.

The bill took several forms but, in general,
all provided—

“That all citizens of the United States,
without distinction of race, color, or previous
condition of servitude, are entitled to the
equal and impartial enjoyment of accom-
modations, advantages, facilities, or privi-
leges furnished by common carriers * * ¢
innkeepers * * * theaters * * * common
schools * * * church organizations * * *
cemetery assoclations, * * *"

A further provision purported to safeguard
the right of all to serve as jurors and an-
other would repeal all statutes, State or Fed-
eral, containing the word “white” for the
purpose of diserimination as to color. Crimi-
nal and civil sanctions were included.

The bill had been introduced by Sumner
in 1870 and in 1871 and had been unfavorably
reported. When Congress met in December
1871, Sumner saw his opportunity. It will
be recalled that section 3 of the 14th amend-
ment had excluded from office many southern
citizens, although the disability was subject
to removal by a two-thirds vote of Congress,
Sentiment in 1871 was strongly in favor of
a general amnesty, excluding only a very
limited number from its terms. Bills to that
effect were introduced in both the Senate and
the House; the House promptly passed its
bill and sent it to the Senate.

The Senate first considered its own bill,
Sumner moved in Committee of the Whole
to tack on his supplemental clyil rights bill
as an amendment, saying that justice to the
Negro must go hand in hand with generosity
to the Southern States. A debate ensued
but at last the amendment was defeated
by a vote of 29 to 30. Sumner trled again
in committee, but Thurman of Ohio opposed,
as he slways did, and nothing further was
accomplished at this time.

When Congress met again in January 1872,
the amnesty bill came before the Senate
(after having been reported by the Commit-
tee of the Whole). Sumner again proposed
his amendment. A tremendous debate fol-
lowed. Sumner spoke again and again. The
opposition was strangely divided. Some
favored the amendment but not as a part
of the amnesty bill for they thought the
latter would be endangered in the House.
Others, however, felt that the amendment,
either In whole or in part, violated the Con-
stitution. Its proponents refused to state
the specific constitutional provisions sup-
porting the amendment; Sumner, as we have
seen, relied on the Declaration of Independ-~
ence and on those unspecified provisions that
supported the Civil Rights Act of 1866. But
he was strongly, though vaguely, supported.

Senator Morrill of Maine made a strong
speech attacking the constitutionality of
Sumner’s amendment. He assumed that its
constitutional basis lay, at least in part, in
the 14th amendment. But that was no
proper basis. He sald:

“I submit that in no proper sense can the
14th amendment be regarded as a substan-
tive grant of power. It isin terms, in essence,
and effect, a prohibition to the States.”

He thought that the privileges and immu-
nities clause was limited to those rights spe-
cifically listed in the Civil Rights Act of 1866
and that the Government of the United
States had no right to take from the people
the direction of education. Many other Sen-
ators expressed similar constitutional doubts.
Ferry of Connecticut, for example, held the
view that the Federal Government should



13346

not interfere with schools and churches.
Tipton thought that the judiclary should
enforce the amendment and that Congress
was empowered to act only when there was
no other remedy.

When Sumner's amendment came to a vote,
the result was a 28 to 28 tie. Vice President
Colfax cast the deciding vote in favor of the
amendment. Sumner was elated; he said:

“The bill is now elevated and consecrated.”

But his fight was in vain, for the amnesty
bill as so amended failed to receive the nec-
essary two-thirds vote and was defeated.

After 3 months of quiet, the House bill
to provide a general amnesty came before
the Senate on May 8, 1872. Sumner Immedi-
ately moved his supplemental civil rights bill
as a substitute bill. Trumbull of Illinois
replied that—

“The right to go to school is not a clvil
right and never was.”

Ferry of Connecticut brought up the anal-
ogy of segregation by sex; could Congress
outlaw such segregation? But Edmunds and
Sherman supported Sumner. Sumner grew
excited; he sald:

“Now, question on my motion.”

But the debate was to continue. Boreman,
Casserly and Bean opposed the substitute.
Ferry of Connecticut moved to strike out the
provision as to mixed schools. He thought
that dictation to local communities on school
management would be “fatal to the school
system of the country.” He went on:

“# = * in the community where I reside
there is no objection to mixed schools * * *
and if I were called upon to vote there, I
should vote for them. It would be a useless
expense to establish separate schools for the
few colored people in that community, But
I cannot judge other communities by that
community. * * * I believe the Senator’s
bill relating to the District of Columblia, for
instance, would utterly destroy the school
system in this District. * * *

“Take, for instance, the State of Ohio
where I understand the law permits the dis-
trict to have mixed or separated schools.
* ¢ *= T observe a declsion of the Supreme
Court of Ohio reported In yesterday's news-
papers, bearing upon the very point sug-
gested in this bill; for it had been the asser-
tion * * * that compelling the separation
of the races into different bulldings was a
violation of the 14th amendment, notwith-
standing that both races * * * enjoyed the
same or equal accommodations, facilities,
and advantages. That court * * * as I un-
derstand, the majority of it, of judges whose
political opinions are llke those of the ma-
Jority of this body * * * ‘sustained the con-
stitutionality [of separate schools]. * * **

“I belleve that that decision of the Su-
preme Court of Ohlo is good law.”

But Ferry's amendment to ellminate
schools was rejected, 25 to 26. And an
amendment proposed by Blair to provide for
local option was also defeated. Senators
Bayard, Casserly, and Stockton attacked the
constitutionality of Sumner’s substitute,
Casserly citing the Massachusetts case of
Roberts v. City of Boston which upheld segre-
gated schools.

Ferry then moved to add the amnesty bill
to Sumner’s substitute. That was agreed to,
38 to 14. Trumbull then moved to strike
out Sumner’s substitute and leave only the
amnesty bill, but that was lost when the
Vice President voted agailn to break a tie.
Sumner’'s substitute was next defeated, 27
to 28, but when he moved to add his supple-
mental civil rights bill to the original House
amnesty bill, his motion was adopted, again
after a tle vote, But these maneuvers were
in the end unsuccessful for the bill as so
amended did not receive the required two-
thirds vote and died.

Matters now passed to a crisis as far as
amnesty was concerned. BShortly after b6
o'clock in the morning on May 22, 1872, the
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Senate took up Sumner’s bill. Sumner was
not present. The bill was amended to elimi-
nate schools, churches, cemeteries, and jurles
and passed 28 to 14. The Senate then went
on to consider amnesty. Sumner, outraged,
appeared on the floor and moved to amend
the amnesty bill by adding his supplemental
civil rights bill in its original form. The
Senate, now in no mood to tarry, rejected
his proposal 13 to 27, and passed the amnesty
bill in the form approved by the House. The
vote was 38 to 2; of the 2 dissenting votes,
1 was Sumner’s. It was after 10 o'clock in
the morning when the Senate adjourned.

The House took no action on Sumner’s bill,
It had, on March 11, 1872, defeated a motion
to suspend the rules and then to consider
a desultory resolution declaring, among other
things, that it would be unconstitutional for
Congress to force mixed schools. But there
was no debate at that time and it seems ques-
tionable whether this action represents a
proper test of House sentiment.

Two facts stand out from these debates.
The more obvious is that the Senate was
sharply divided on the constitutionality of
any bill to outlaw school segregation. But
equally important is the general acceptance
of the fact that school segregation was not
unconstitutional of itself and that no court
could so declare. Nowhere is it suggested
that the judiclary in construing the 14th
amendment might without more put school
segregation outside the constitutional pale.

11, —FURTHER DISTRICT OF COLUMBIA SCHOOL
LEGISLATION

During all of this period, when Congress
debated so violently clvil rights legislation
applicable to the country as a whole, 1t was
from time to time active In connection with
the schools of the District of Columbia. We
review here this evidence of the temper of
Congress for the whole period from the rati-
fication of the 14th amendment until the
end of the tempestuous decade in 1875.

In 1868, the Senate passed without sub-
stantial debate a bill to transfer the dutles
of the trustees of the Negro schools In Wash-
ington and Georgetown to the trustees of the
public schools. This bill was not designed to
amalgamate the schools but simply to amal-
gamate the controlling trustees; the schools
were to remain segregated. The House passed
the bill in 1869 and sent it to the President.
The President vetoed the bill, stating that its
provisions were “contrary to the wishes of
the colored residents of Washington and
Georgetown.” No further action was taken.

The great debate on segregated schools in
the District began In February 1871. A bill
was reported to reorganize the District
schools, creating one board to assume the
duties of the various school authorities.
Section 6 of this bill in effect forbade any
segregation in the revised school system.

Senator Patterson of New Hampshire
moved to strike out the segregation ban.
He thought that amalgamation “will tend
to destroy the schools of the city. * * *»
Sumner jumped into the fray; the anti-
segregation provision was, to his mind, “the
vital part of the bill” He made a long
speech but, of course, no constitutional dis-
cussion was here appropriate. His support-
ers were to a large extent the radical south-
erners. Thus Senator Harrls of Louisiana
favored amalgamation although he com-
mented that—

“We have not been able so far to operate
[amalgamated] schools in our State very
yall; ¥ Nt

Senator Sawyer of South Carolina thought
Patterson's proposal "a retrograde step.”
Senator Revels of Mississippl considered that
this amendment would encourage prejudice.
Senator Wilson of Massachusetts also sup-
ported his colleague.

Patterson asserted, however, that his pro-
posal was to leave the matter up to the local
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board for determination, expressing the view
that it was—

“* » & doubtful * * * whether a major-
ity of the colored people in this District
desire this clause in the bill.”

He was supported by Senators Tipton of
Nebraska and Thurman of Ohio, the latter
terming the proposal for forced mixture
“tyrannical.” Finally, Senator Hill of Geor-
gla moved to amend Patterson’'s amendment
to the effect that no distinction on account
of race should be made in the method of
education, thus leaving actual segregation
permissible. Patterson accepted this pro-
posal. But there the matter dled; it was not,
apparently, considered agaln during that
session,

Sumner returned to the attack in 1872.
He caused to be reported without amend-
ment a bill to abolish the trustees of the
colored schools established in 1862 and fo
require mixed schools in the District Dis-
cussion began on April 18, 1872. Sumner led
off by asserting that the bill had been pro-
posed at the request of the trustees of the
colored schools., Senator Stockton of New
Jersey began for the opposition. He sald:

“I think in the condition the two races
are before the law as you have placed them
in this country we are bound to legislate on
all subjects of legislation with equality to-
ward them., * * * Whenever you come to
interfere with any individual rights, with
my right to say where my children shall go
to school * * * you are then treading on
the bounds of that civil liberty which our
ancestors came to this country to establish.”

Senator Bayard of Delaware opposed the
bill and Senator Ferry of Connecticut pro-
posed an amendment that would require
an affirmative popular vote in the District
before amalgamation would become manda-
tory. Sumner attempted time and again to
get favorable action, and he was supported
by Senator Edmunds of Vermont, an ardent
radical, who said:

“It is a matter of great importance that we
determine fairly and squarely whether in the
District of Columbia, where we have the pow-
er, that we will exercise it in the protection
of equal rights, or that we will not. * * **

But Ferry of Connecticut relterated his op-
position to forced mixture, asserting that
Sumner—

“s » * proposes a tyrannical rule from
without, without consulting the sentiments
of those within. * * *»

There again the matter died. Apparently,
it never thereafter became a major issue.
In 1874, Congress codified the laws relating
to the District of Columbia. It specifically
preserved the mandatory segregation require-
ments enacted in 1866; they are the statutes
now under attack before this Court.

If the Congresses that first succeeded the
ratification of the 14th amendment had con-
sidered that it expressed a firm policy against
school segregation, it is inexplicable that
they specifically refused to eliminate such
segregation in the District of Columbia.
Here was no question of constitutional
power but solely one of policy; yet even then
the considerations of policy were against the
amalgamation of schools.

12, —THE FEDERAL AID TO EDUCATION BILL

Here is a small straw in the wind.

Early in 1872, the House considered a bill
to give financlal assistance to education in
the States from the proceeds from the sale
of public lands. The bill was silent on the
question of school segregation. Some
thought, however, that ald might be with-
held from certain States because their
schools were segregated. So an amendment
was proposed to make it clear that aid should
not be withheld for this reason. This
amendment was adopted by the House by
a vote of 115 to 81 on February 7, 1872. The
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bill as so amended was passed by the House
but did not receive Senate consideration.

13.—THE CIVIL RIGHTS ACT OF 1875

We now approach the climax of congres-
sional action in the field of school segrega-
tlon. Sumner's supplemental civil rights bill
then came back before Congress to be dis-
sected and disputed and finally to be passed
after all reference to schools was excised.

This is a long and turbulent story. We
cannot refer to all the speeches. We must
pick and choose as we can for those most
relevant to our question.

We turn first to the House. There in De-
cember 1873, a civil rights bill was favorably
reported and taken under his wing by Gen-
eral Butler of Massachusetts. It provided:

“That whoever, being a corporation or
natural person, and owner, or in charge of
any public inn; or of any place of public
amusement or entertainment for which a
license from any legal authority is required;
or of any line of stagecoaches, railroad, or
other means of public carriage of passengers
or freight; or of any cemetery, or other
benevolent institution, or any public school
supported, in whole or in part, at public
expense or by endowment for public use,
shall make any distinction as to admission
or accommodation therein, of any citizen of
the United States, because of race, color, or
previous condition of servitude, shall, on
conviction thereof, be fined * * *.

Debate began on December 19, 1873. Butler
stated that the purpose of the bill was sim-
ply to override hostile State legislation. Mr.
Beck of Eentucky led for the opposition. He
thought the bill clearly unconstitutional and
referred to the recently decided Slaughter-
House cases. His view was that the—

“s » = rights pertalning * * * inferen-
tlally to common schools, are not embraced
in the powers confided to Congress by the
constitutional amendments.”

Mr. Rainey, a South Carolina Negro, spoke
for the bill, and debate went over until after
the holidays.

It began again on January 5, 1874, Mr,
Frye of Maine spoke in favor and was fol-
lowed by Mr. Harrls of Virginia in opposition.
Mr, Stephens of Georgia, Vice President of the
Confederate States of America, made a long
opposing speech. There was, he said a—

“s & » want of necessary power, under the
Constitution.”

He spoke of the wartime amendments:

“Neither of these amendments confer, be-
stow, or even declare, any rights at all to
citizens of the United States. * * *»

Of section 5, he sald, in effect, that it sim-
ply authorized Congress to establish methods
by which vioclations of the amendment might
be determined by the courts,

He, as did many others, polnted to the
distinction made in the Slaughter-House
cases between the rights of a citizen of the
United States and the rights of a citizen of
a State; the right to education at the expense
of a State was not, they considered, a right
of a citizen of the United States.

Mr. Mills of Texas made a strong consti-
tutional argument. He said:

“# * % the 14th amendment was adopted,
not to enlarge the privileges and immunities
already conferred, but simply to prohibit
the States from abridging them as they
existed, * * *

“From the authority of adjudged cases it
is clear that the privileges and immunities
mentioned in the 14th amendment are only
such as are conferred by the Constitution
itself,  » #»

His speech has been summarized as follows:

“Those rights and privileges which were
conferred by the State, and without which
they would not exist, were not fundamental,
he declared, and were not, therefore, in-
cluded among the rights guaranteed by the
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14th amendment. The right to go to school
was not fundamental, for schools could be
closed entirely without abriding the rights
of any citizen of the United States, which
could not be done If it were a right conferred
by the Constitution.”

Mr. Elliott of South Carolina, a Negro,
thought that there was—

“e & * not a line or word * * * in the
decision of the Supreme Court in the great
Slaughter-House cases which casts a shadow
of doubt on the right of Congress to pass the
pending bill. * * *”

Mr. Lawrence of Ohio made a strong argu-
ment in favor of the constitutionality of the
bill. He based his argument to a major
extent on the equal protection clause. He
reviewed the Civil Rights Act of 1866 and
the intent of Congress to make its constitu-
tionality and effectiveness assured by pro-
posing the 14th amendment. He concluded
with an argument that Congress could act
even though a State had not acted at all
if Congress thought actlon necessary to pro-
tect equal rights.

The constitutional arguments were made
by many. Of course, those opposed pointed
to the fact that the enactment of the bill
would destroy the newly formed southern ed-
ucational systems because tax support would
be eliminated. But that was an argument
of expediency and not of constitutionality.

Finally, General Butler made another long
and fiery speech and, on his motion, the
bill was sent back to committee. It did
not return during that session.

While all of this was occurring in the
House, a similar battle was proceeding in the
Senate. Sumner was on hand when the ses-
slon began and his supplemental civil rights
bill was the first bill introduced. On Janu-
ary 27, 1874, he tried to have the bill brought
up for consideration without reference to
committee. He detailed the history of the
bill and asserted that committee considera-
tlon was unnecessary. Senators Ferry of
Connecticut and Morrill of Maine urged ref-
erence to a committee, both stating their
views that the bill was unconstitutional.
Even Edmunds of Vermont, a stanch radi-
cal, argued against Sumner, and at last the
bill was referred to the Committee on the
Judiciary. It was reported favorably on
April 138, 1874, but by that time Sumner had
passed from the scene. As reported, the
bill provided as follows:

“s ¢ # g]] persons * * * ghall be entitled
to full and equal enjoyment of the accom-
modations, advantages, facilities, and privi-
leges of inns, public conveyances * * * the-
aters, and other places of public amusement;
and also of common schools * * *; and of
cemeteries * * * subject only to conditions
and limitations established by law, and ap-
plicable alike to citizens of every race and
oclor, wiw g+

In the absence of Sumner, Senator Freling-
huysen of New Jersey made the major speech
in support of the bill. He referred to the
Slaughter-House cases and in some way de-
rived support. He mentioned the Iowa case
holding segregated schools unconstitutional
under the Iowa constitution and the Ohlo
case holding segregated schools constitu-
tional under the Federal Constitution, and
sald that neither provided any satisfactory
precedent. He sald that the purpose of the
bill was “to destroy, not to recognize the
distinetions of race.”” He found constitu-
tional support in the wartime amendments
“considered together and In connection with
the contemporaneous history,” but particu-
larly in the privileges and immunities and
equal protection clauses. He added this un-
usual note:

“When in a school district there are two
schools, and the white children choose to
go to one and the colored to the other,
there is nothing in this bill that prevents
their doing so.”
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On April 30, 1874, Senator Norwood of
Georgia made a speech of 2 hours. He pre-
sented a substantial constitutional argu-
ment; he could not find support in the Con=-
stitution for congressional regulation of
schools. Senator Gordon of Georgia on May
5, 1874, moved to strike out school regula-
tlon. Senator Flanagan of Texas favored the
bill, as did Senator Pratt of Indiana. Sena-
tor Thurman of Ohio made a strong consti-
tutional attack on the bill. Senator Morton
of Indiana asked him how Congress might
enforce the 14th amendment in accordance
with section 5. Thurman answered:

“Just precisely as it enforces the prohibi-
tlon against a State that it shall not pass
any law impairing the obligation of con-
tracts. * * * It enforces it by providing for
the making of a case for the judicial tri-
bunals of the United States. * * *»

Thurman thought that section 5—

“# ® * does not add one iota to the power
of Congress.”

But he was not misled by the meaning of
the first section of the bill:

‘“#* = * the meaning of the section is that
there shall be mixed schools.”

On May 21, 1874, Senator Johnston of Vir-
ginia spoke in opposition, stating that the
bill was opposed by Virginia Republicans and
Negroes. Senator Morton followed. He
thought section 5 applicable and that Con-
gress was the sole judge of the appropriate-
ness of enforcing legislation. Senator Bout-
well of Massachusetts supported the bill as
authorized by sections 1 and 5 of the
amendment.

Senator Stockton of New Jersey made a
long speech extending into the session of
May 22. He focused on the equal protection
clause and supported the separate but equal
doctrine; equal did not, in his view, mean
the same. He thought the bill beyond con-
stitutional bounds. He was followed by Sen-
ator Howe of Wisconsin who took the oppo-
site position; he believed that the 14th
amendment gave proper support. Next came
Senator Alcorn of Mississippi who favored
the bill because it was favored by the Negroes
in his State and they controlled the govern-
ment there., In regard to schools he said—

“I am not in favor of mixing them and
I consider that this bill does not mix them.”

He pointed out that schools were not mixed
in Mississippi even though the Negroes were
in control.

The debate went on; the Senate sat all
night long. Senator Sargent of California
proposed an amendment to permit segrega-
tion by sex or color. Senator Bogy of Mis-
sourl concurred with Thurman; the effect
of the bill on education would be “demorali-
zation and destruction.” Senator Pease of
Mississippl opposed the separate but equal
doctrine and favored the bill. Senator
Cooper of Tennessee thought that it would
require amalgamated schools and was both
inexpedient and unconstitutional. Senator
Saulsbury of Delaware made a strong legal
argument; he thought the bill an interfer-
ence with the Btate police power and that
the amendment—

“* * * was not adopted for any such
purpose."

Senators EKelly of Oregon, Merrimon of
North Carolina and Hamilton of Maryland all
opposed the bill on constitutional grounds,

Senator Stewart of Nevada stated that he
belleved that Congress had the constitu-
tional power to pass the bill but that it
would not result in better education for the
Negro. He sald:

“I do not think at all events we should
take the step to compel mixed schools.”

He added that the bill was designed to get
Negro votes for the Republican Party.

As the debate ended, Senator Freling-
huysen noted that separate schools might
be retained on a voluntary basis, and Sena-
tor Sargent of California expressed the view
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that the 14th amendment of itself certainly
did not require mixed schools.

All substantial amendments were voted
down. The bill was put upon its passage and
passed by a vote of 20 to 16. The Senate
adjourned at 7:10 am. The bill was never
presented for action in the House.

In the election of November 1874, the
Democratic Party made sweeping gaing, un-
seating almost 100 Republican House Mem-
bers. As a result, when the lame duck Con-
gress met in December 1874, the Republicans
were particularly anxious for some form of
civil rights legislation to be enacted while
they retained control. On December 16, 1874,
General Butler, himself a lame duck, re-
ported the civil rights bill in amended form.
As amended, the bill provided that segregated
schools might be maintained so long as they
provided “equal educational advantages In
all respects.” The Republicans then suc-
ceeded in modifying the rules of the House
in an attempt to restrain flllbusters so that
passage of the bill might be assisted. Two
days after this was done, the House voted
to reconsider the vote by which the bill had
been recommitted. The debate then began.
Mr. Cessna of Pennsylvania moved to sub-
stitute the language of the Senate bill. Mr,
White of Alabama sought to add a proviso
making even more certain the wvalidity of
mixed schools. Mr. Kellogg of Connecticut
proposed the elimination of all reference to
schools. Butler spoke at length; his bitterly
antisouthern remarks aroused protest. Mr.
Lynch joined in support of the bill, stating
that the 14th amendment authorized the
elimination of all color distinctions.

Mr. Pinck of Ohio spoke in reply. He
thought that the bill was unconstitutional,
citing the Ohio decision and the Slaughter-
House cases. He did not believe that com-
fort could be obtained from section 5 of the
14th amendment:

“I deny that the fifth section of the 14th
amendment confers any express power upon
Congress whatever.”

Mr. Hale of New York disagreed with Mr.
Finck; he considered that sectlon 5 author-
ized affirmative congressional action of the
type embodied in the bill.

We cannot recount within any reasonable
limit of space all of the speeches on the bill.
Many opposed, and most of them combined
arguments of constitutional law with those
of expediency. Many were in favor of the
bill and answered the arguments of its op-
ponents on the same grounds. But their
arguments could only cover territory that
we have already traversed; there was nothing
new to tell.

. In the end, Cessna’s and White’s amend~
ments were rejected. Kellogg's amend-
ment—to eliminate all reference to schools—
was accepted by a very large majority, 128
to 48. As the one who.proposed the amend-
ment, his words are of interest. He thought
that to require mixed schools would —

“s » #* destroy the schools in many of the
Southern States.

But he went further than this:

“And besides, this matter of schools is one
of the subjects that must be recognized and
controlled by State legislation. The States
establish schools, raise taxes for that pur-
pose, and they are also aided by private bene-
factions; and they have a right to expend
the money, so raised, in their own way.”

After the adoption of Kellogg's amend-
ment, the bill passed the House early in the
morning of February b5, 1875, by a vote of
162 to 99. It then went to the Senate.
There, the absence of school regulation was
not mentioned. The discussion related al-
most entirely to a provision regarding jurors.
Thurman, Bayard, Carpenter, Dennis, and
Hamilton opposed the bill; Boutwell and
Morton supported it. It was passed by the
Senate on February 27, 1875, by a vote of

CONGRESSIONAL RECORD — SENATE

38 to 26, and signed by President Grant on
March 1, 1875.

Charles Sumner, had he lived, would have
been bitter at the thought that Congress had
refused to pass any law at all relating to
segregation of the races in the public schools.
But the crowning blow came even later; that
occurred when this Court declared that his
Civil Rights Act, bobtalled as it emerged
from the congressional maelstrom, offended
the Constitution of the United States.

With Democratic control of Congress, civil
rights legislation ceased to be of active con-
cern, But one further footnote must be
added. President Grant apparently did not
belleve that segregated schools were out-
lawed. When he sent to Congress his mes-
sage when it convened in 1875, he was con-
cerned about education. He recommended
a constitutional amendment making it the
“duty” of each State “to establish and forever
maintain free public schools * * * irrespec-
tive of sex, color, birthplace, religions, * * **
It seems clear that no reference to color
would have been required if the 14th amend-
ment had already made the result clear.

14 —CONCLUSION

Of the questions that we have here investi-
gated, one is subject to a definite answer.
The Congress that proposed the 14th amend-
ment did not consider that, of itself, it made
segregated schools unconstitutional.

This conclusion is easily derived. Almost
all agreed that the amendment was designed
to write the Civil Rights Act of 1866 into the
Constitution of the United States; some said
that the purpose was to make that act con-
stitutional and others to prevent its repeal,
but all agreed on the object. The leader of
those who succeeded in enacting the civil
rights bill stated specifically on two occa-
sions that it was not designed to require
mixed schools and the statements of its other
proponents are consistent with his position.
In the succeeding years, many efforts were
made to enact a statute outlawing segre-
gated schools but none was successful.
These attempts, nourished by those who led
the struggle for the 14th amendment, are
absolutely inconsistent with any view that
school segregation was already unconstitu-
tional.

Could this Court act in the future of its
own initiative? That thought never crossed
a mind. If anything, the radical leaders
were hostile to a Court that, compared to
them, was conservative. The answer to this
question can be derived from inference only
but there is no evidence to support an af-
firmative position.

Finally, did those Congressmen believe
that Congress could properly act to make
school segregation illegal? There the evi-
dence is sharply divided. The ess that
proposed the 14th amendment itself gives
no answer to the question. In succeeding
Congresses, at one time or another, a major-
ity in the Senate and perhaps in the House
would have saild yes. But many would have
replied with an emphatic negative and they
were always equally vocal. The best answer
to this question is that no Congress was ever
able to muster a majority willing to take the
step of outlawing school segregation. And
the chief proponent of congressional action
based his constitutional position on a ground
that seemed then and seems now completely
unsound to all.

In conclusion, one comment must be made.
In reviewing the congressional history, one
is always struck by the feeling that it has
all been read before. Then the reason be-
comes apparent. All of the arguments—
both for and against segregated schools—
which are now being presented, whether they
be legal, psychological, or sociological, were
made in the 1870's, and often in the same
words. There is nothing new; the field has
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been fully explored. This, we consider, makes
it all the more clear that what we face is
a local legislative and not a judicial problem.

APPENDIX B

THE FOURTEENTH AMENDMENT BEFORE THE
STATES

A~—INTRODUCTION

The 14th amendment was by
Congress on June 13, 1866, and was sub-
mitted to the States for ratification on June
16, 1866. A final proclamation that the
amendment had been ratified was issued by
the Secretary of State on July 28, 1868. In
this period of slightly more than 2 years and
in the 2 years next succeeding, the amend-
ment came before the legislatures of each
of the 37 States then in the Union,

In seeking for evidence as to the relation-
ship between the amendment and school seg-
regation, we must look to two chief sources.
The first is what was said directly about the
amendment at the time that its ratification
was unaer consideration, either by the Gov-
ernor or some other executive official or by
members of the legislatures. As to the lat-
ter, we are hampered by the fact that only
in Indiana and Pennsylvanla are there re-
ports of legislative debates, and even then
we must be wary of statements by those
who opposed the amendment for their opin-
ions as to its effect often went enthusiasti-
cally beyond the aims of those who favored it.

The second source of information comes
from the school systems themselves. If seg-
regated school systems existed both before
and after the ratification of the amendment,
it seems to us clear that the legislature did
not contemplate that the amendment of its
own force outlawed segregation in the
schools. The same is true if the same legis-
lature or one immediately subsequent en-
acted legislation providing for segregated
schools. On the other hand, legislation not
providing for segregated schools does not
have the same force; the legislature may have
thought that the amendment required amal-
gamated schools, but equally it may itself
have desired amalgamated schools without
regard to the amendment.

In this connection, we do not understand
the apparent distinction made by appellants
between States where segregation was man-
datory and States where the legislature per-
mitted local option. If segregation could be
made mandatory by local authoritles, it is, so
far as that locality is concerned, just as if the
legislature itself had made segregation man-
datory. A legislature that considered that,
as a result of the 14th amendment, school
segregation offended the Constitution, could
no more authorize segregation by local op-
tion than 1t could make segregation uni-
versally mandatory. We consider it impossi-
ble to distinguish mandatory and permissive
segregation.

Furthermore, we note that in certain
Btates there is no relevant evidence in the
school reports. One main reason for this
is that no substantial Negro problem existed
in those States. That is apparent from the
census figures for 1870, the nearest available
census. A table taken from this census is
reprinted on the next page. In Minnesota,
for example, there were only 759 Negroes in
1870; it is idle to think that segregated edu-
catlion - would even have been considered
there. No evidence can be derived from the
facts of the school system in such States.

Finally, we must disr generalized
statements. He who stated that the pur-
pose of the amendment was to preserve lib-
erty and equality for all the people cannot,
we concelve, be taken to have meant that
segregated schools were to be forever abol-
ished. The statement must hit closer to the
mark before it can be considered relevant.

In the discussion that follows, we make
no attempt at argument. We seek merely
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to recount the facts as to each State, taken
in alphabetical order only for convenlence
of reference, Before turning to the individ-
ual States, however, we must refer briefly to
the peculiar circumstances general to all of
the States in the South.

B~—THE SECEDING STATES

The States that seceded from the Union
present a particularly difficult problem, and
we outline here that problem in a manner
applicable to all of them.

In 1866, when the 14th amendment was
submitted to the States for ratification, there
existed in these 11 Southern States govern-
ments which had been established pursuant
to the reconstruction program of the Presi-
dent. They were comparatively representa-
tive of all the people. Although Congress
had refused the readmission of the Senators
and Representatives from these States, and
the Freedmen'’s Bureau was active in them,
no substantial action had been take to elim-
inate local self-goyernment.

During the period between proposal and
ratification of the 14th amendment, Congress
took a very drastic step. On March 2, 1867,
the House and Senate enacted over the veto
of President Johnson “An act to provide for
the more efficient government of the Rebel
States.” This act recited that legal State
governments did not exist in the former Con-
federate States and that provision for “peace
and good order” in those States was neces-
sary until “loyal and republican” govern-
ments could be established. It therefore
divided the South into five military districts
to be commanded by officers of the Army who
were empowered to use such means as they
thought necessary to protect persons and
property.

Section 6 of the statute provided the me-
chanics for the readmission to Congress of
Senators and Representatives from the seced-
ing States. There were two basic conditions.
The first was that a new constitution should
be framed for each State by a convention
elected by all male citizens 21 years of age
or more regardless of race, except felons and
those who had participated in the "rebel-
lion,” that this constitution should provide
for suffrage for all qualified to elect delegates
to the convention and that Congress should
approve the constitution. The second con-
dition was that the first legislature elected
under the new constitution should ratify
the 14th amendment and that the 14th
amendment should have become a part of
the Constitution of the United States. This
section continued by excluding from the
franchise all those excluded from holding
office by the third section of the 14th amend-
ment. Sectlon 6 of this statute proclaimed
that, until each State had been readmitted
to representation in Congress, its civil gov-
ernment should be deemed provisional only.

Pursuant to this act the existing govern-
ments in the Southern States were over-
thrown and new governments were estab-
lished. A very large percentage of the whites
were excluded from participation in these
governments and, in several Instances, do-
minion was placed completely in the hands
of those who, but a short time ago, had been
in servitude.

Naturally, each of the Ilegislatures so
elected promptly ratified the 14th amend-
ment. There was no real alternative; either
the amendment was ratified or the State
continued in a position of military subjuga-
tion without local self-government. Any
evidence on the question here under consid-
eration derived from these 11 States is thus
of diminished significance. In most of them
the 14th amendment was ratified to procure
readmission to the Union and little consid-
eration was given by the ratifying legisla-
tures to the particular effect that ratification
would have on local rights.
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U.S. population (1870)

Aggregate | White | Colored

475, 510
122,169
4,272
9, 668
22,794

o 5!
Rhode Island_______| 217, 353
South Carolina__...

39, B4
14,181
131, 700 88,278
14,999
91,874 90, 393
86, 786 86, 044
, 955
9,118 8,726
38, 115, 641 | 33, 203, 128
442,730 380, 249

88, 558,371 | 33,589,377 | 4, 880, 000

Bource: Oth Census of the United BStates—
Statistics of Population (hGovemmam. Printi;aag;ﬁoe,
1872) Table 1. 63,254 Chinese and 25,731 I are
not included in Columns III and IV,

But appellants have gone on to charge
that, in effect, many of the seceding States
perpetrated a gigantic fraud on the United
States. They adopted constitutions, it is
sald, designed to establish general school
systems which stated nothing about segre-
gation. By doing this, it is alleged, they
recognized that the l4th amendment was
designed to outlaw school segregation. Their
purpose was to secure readmission of their
Representatives in Congress. Then, the Rep-
resentatives having been so readmitted and
the States having escaped congressional con-
trol, their legislatures, despite their knowl-
edge that school segregation was unconsti-
tutional, immediately established segregated
schools.

This assertion is without support in fact.
It is based on the assumption that the legis-
lators of many States, all sworn to uphold
the Constitution of the United States, will-
ingly and knowingly violated their oaths at
once and enacted legislation in bad faith
which they knew to be unconstitutional. A
mere statement of such a theory is enough
to show how far from the truth it must be.

Even more, the assumption has no force
in logle. The legislatures that ratified the
amendment in the Southern States were not
composed of diehard Confederates still de-
voted to rebellious causes; in almost every
case, they were made up of a majority of
loyalists, northern adventurers and Negroes.
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The Governors who recommended school seg-
regation came from as far away as Maine.
Legislatures so composed would have no rea-
son to engage in the chicanery which appel-
lants assume.

Omne further fact is important. In cerfain
instances, these legislatures were permitted
to ratify the amendment and then to take
no further action until Congress had acted
to readmit their Representatives. Thus In
Florida, the legislature followed the advice
of the Governor and, after ratifying the
amendment (and the 13th amendment) and
electing Senators, adjourned until readmis-
slon had received congressional approval.
That was because, until Congress had acted,
the action of the legislature, under the Re-
construction Act, could be only provisional.
So the legislature that ratified the amend-
ment could not in this instance have acted
in regard to schools before readmission.

Finally, what Congress had done was not
kept from the States, south or north. Con-
gress had fostered school segregation in the
District of Columbia. Congressional leaders
had made it clear that the amendment was
not designed to abolish school segregation.
Southern leaders knew these facts; they re-
lied on them in good faith as they were
entitled to do.

We reject the obnoxious proposition ad-
vanced by appellants and are confident that
the Court will reject it. Where a legislature
ratified the amendment and thereafter es-
tablished segregated schools, either on a
mandatory or a permissive basis, we conclude
that, without regard to intervening readmis-
sion of Representatives to Congress, the leg-
islature did not consider that the amendment
abolished school segregation.

We turn now to the individual States.

C—THE INDIVIDUAL STATES
1. —ALABAMA

The Governor of Alabama submitted the
amendment to the legislature on November
12, 1866, recommending its rejection, and the
legislature promptly followed his recommen-
dation, the vote in the senate being 21 to 9
and in the house 52 to 33. One month later
the Governor changed his mind; he thought
that only by ratification could Alabama ob-
tain readmission of its Senators and Repre-
sentatives in Congress. But the legislature
refused this recommendation and rejected
the amendment by larger majorities than
before. In none of the records of these pro-
ceedings is the school system mentioned.

The Alabama government was then reorga-
nized under Federal military rule. A new
constitution of 1868 was adopted; this did
not require segregated schools, but instead
directed the authorities to establish in each
school district “one or more schools.” The
amendment was promptly ratified by over-
whelming majorities, 67 to 4 in the house
and unanimously in the senate. In neither
house was the matter debated at all.

The amendment was ratified on July 18,
1868. Less than a month later, the same leg-
islature on August 11, 1868, adopted a gen-
eral school law. This statute required seg-
regated schools unless all parents consented
to amalgamation. Schools were then estab-
lished, but only on a segregated basis, though
the first steps for the Negro schools were
slow. Segregation was made mandatory in
the next constitution adopted in 1875. Seg-
regated education continues to this day.

The 14th amendment and segregated edu-
cation were adopted contemporaneously by
the same legislature in Alabama; it must
have thought that segregation did not offend
the amendment.

2. —ARKANSAS
Arkansas, llke all the other States that
seceded, promptly rejected the 14th amend-

ment when It was first presented. Com-
mittee reports are available in both houses
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and objections to the amendment were stated
in detail, but no indication is given that
the amendment would make school segre-
gation unconstitutional. The same legisla-
ture adopted a statute “to declare the rights
of persons of African descent,” by which
segregation in the public schools was spe-
cifically required.

The military constitutional convention met
in Little Rock on January 7, 1868, and
adopted a constitution that was ratified by
the people on March 13, 1868. It provided
for the establishment of a system of free
schools for the instruction of all and con-
tained a provision quite similar to section 1
of the 14th amendment. The military leg-
islature, elected pursuant to this constitu-
tion, ratified the 14th amendment, the vote
being unanimous both in the senate and in
the house.

The 14th amendment was ratified on April
6, 1868. On July 23, 1868, the same military
legislature passed a statute to establish the
public school system. Section 107 of this
statute directed the State board of educa-
tlon to “make the necessary provislons for
establishing separate schools for white and
colored children.” Segregation was contin-
ued by the next school law enacted in 1873,

Let us now comment on appellants’ dis-
cussion of Arkansas. They report that the
1868 constitution which did not require seg-
regation “was adopted to nullify” the segre-
gation law of 1867 (brief, p. 143); they quote
an authority that does not support this
statement. They say that the 1867 law was
repealed prior to readmission of Arkansas
Representatives to Congress; there is nothing
in the record to support this statement.
They imply that an unsegregated law was
then proposed; nothing supports this state-
ment. No school law or amendment was
passed before July 1868, a time after readmis-
sion, and it was done on the recommendation
of the Republlican Governor who came from
Pennsylvania and Kansas.

Since the same legislature that ratified the
14th amendment adopted segregated schools,
we consider that there is affirmative evidence
that In Arkansas the 14th amendment was
not considered to require the abandonment
of school segregation.

3 —CALIFORNIA

California never ratified the 14th amend-
ment. The house elected in 1867 was
strongly Democratic and the new Democratic
Governor was firmly opposed to the recon-
struction pollcy of Congress. The house
received a report recommending rejection
of the 14th amendment, The senate, which
remained under Republican control, received
8 report from its committee recommending
ratification. The houses were thus at a
deadlock and nothing further was ever done.

All during this period California’s school
system, first established pursuant to its
constitution of 1849, permitted segregated
schools. Thus the superintendent of public
instruction in 1867 spoke of the establish-
ment of separate schools for other than white
children as one of the more important im-
provements recently effected in the school
laws. In the same report he stated:

“The people of this State are decidedly in
favor of separate schools for colored chil-
dren.”

Provisions for separate schools for Negroes
and others of color were enacted by the
California Leglslatures in 1863, 1864, 1866,
and 1870. All of these statutes provided that
Negro children should not be admitted to
white public schools but that separate
schools should be established for them under
conditions specified in the acts.

California thus had provisions for segre-
gated education all during the Reconstruc-
tion period. Even though California refused
to ratify the 14th amendment, it 1s clear that
its legislature did not consider that the fact
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that the amendment had become a part of
the Constitution required disregard of the
laws providing for segregated schools.

4, —CONNECTICUT

Connecticut was the first State to ratify
the 14th amendment. The legislature was
in session in 1866 when the proposed amend-
ment was communicated by the Secretary
of State. The Governor recommended its
ratification and this was done without ex-
tended discussion in the senate on July 25,
1866, by a vote of 11 to 6 and in the house
on the next day by a vote of 131 to 92.

The public school system in Connecticut
dates back to 1644. As early as 1818 legisla-
tion to protect the school fund was enacted.
A statute of 1835 prohibited the establish-
ment of schools for Negroes who were not
inhabitants of Connecticut. As appellants
show (brief, p. 159), segregated schools were
authorized by law in parts of Connecticut
as late as 1867 after its ratification of the
amendment. But in 1868 the legislature
outlawed segregation in schools on account
of race or color.

In 1865, the Connecticut voters turned
down an amendment to its constitution giv-
ing Negroes the right to vote. A similar stat-
utory prohibltion against Negro voting was
not repealed until 1871. The constitutional
provision had not been removed when the
adoption of the 15th amendment made it
inoperative.

Connecticut had few Negroes during this
period. There is nothing to indicate that the
adoption of the 14th amendment had any
relation to school segregation in Connecticut.

5.—DELAWARE

Delaware is another State that refused at
first to ratify the 14th amendment. The
Governor in his inaugural address on Janu-
ary 15, 1867, pointed to the danger of en-
croachment on the rights of the State gov-
ernments which he thought inherent in the
amendment. Subsequently, the amendment
was rejected by the Delaware House by a
vote of 15 to 6 and by the Senate by a vote
of 6 to 3. Delaware ratified the amendment
more than 30 years later in 1901.

The Delaware constitution of 1831 directed
the legislature to establish schools and prior
to the war the legislature provided free
schools for all white children. Schools for
Negro children after the Civil War were sup-
ported by contributions voluntarily made by
the Negroes and donations by the Delaware
Assoclation of Colored Schools, It was not
until 1881 that the first direct appropriation
from the State treasury was made for the
benefit of Negro schools. Segregation in the
schools was permitted by a statute enacted
in 1874. The constitution of 1897, in effect
when Delaware ratified the amendment in
1901, required the maintenance of separate
schools.

It 1s clear that Negro children were not ad-
mitted to the white public schools in Dela-
ware during the Reconstruction period.
Ratification of the 14th amendment was not
considered to abolish school segregation.

6.—FLORIDA

The Governor of Florida on November 4,
18668, recommended rejection of the 14th
amendment in a message of some length
that does not refer to school segregation.
In both houses long committee reports were
returned, but there is no mention of schools
except that in the house report it is stated
that a separate school system had been estab-
lished for the Negroes although there was
no publie school system for the whites. Both
houses unanimously rejected the 14th
amendment in the first few days of Decem-
ber 1866.

In 1868, under the pressure of the Recon-
struction Act, Florilda adopted a new con-
stitution which neither required nor pro-
hibited segregation. The 14th amendment
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was ratified on June 9, 1868. Again nothing
was sald about schools.

The report of the superintendent of pub-
lic schools for freedmen for 1866 noted that
there were in existence 35 day schools and
30 night schools for Negroes with 2,700 pupils.
These were the schools for Negro children
supported by Florida at a time when there
were no schools for white children. A uni-
form system of public schools was the sub-
ject of a bill introduced in the legislature
of 1868, the same legislature that ratified
the 14th amendment. The bill passed the
house without mention of segregated schools.
In the senate, an amendment to require
segregation was adopted but the bill was
never passed. A general school law was en-
acted in 1869. Nothing is contained in this
act or in the constitution of 1868 requiring
school segregation. Segregation was prohib-
ited by statute in 1873. But, according to
the attorney general of Florida, this statute
was not enforced in practice, and segregated
schools were the general custom. School
segregation was not required by law until a
new Florida constitution became effective in
1887.

There is no afirmative evidence that ratifi-
cation of the 14th amendment was consid-
ered in Florida to outlaw segregation in the
schools.

7.—GEORGIA

The 14th amendment was presented to the
Georgla Legislature by the Governor on No-
vember 1, 1866, in a speech in which he
opposed ratification. It was accordingly re-
jected by a vote of 147 to 2 in the house
and 88 to 0 in the senate,

The government of Georgla was then re-
organized under military rule. A new con-
stitution was adopted in 1868. As the article
on education was proposed, it would have
permitted segregation In the schools. As
adopted, the article on education was simpli-
fied and no mention of segregation was
made. Provisional Governor Bullock recom-
mended ratification of the 14th amendment
to the first legislature assembled under this
constitution on July 24, 1868. Ratification
was accomplished by a vote of 89 to 69 In
the house and 27 to 14 in the senate. Con-
gress did not, however, recognize this ratifi-
cation since Negroes had been excluded from
their seats in the 1868 legislature. At the
1870 session the Governor called on the leg-
islature to ratify the 14th amendment again
and to ratify the 15th amendment at the
same time. The legislature ratified the 14th
amendment again by a vote of 71 to 0 in
the house and 24 to 10 In the senate.

Bullock was a Republican and a majority
in both the senate and house at the 1870
session were Republicans., Furthermore, it
was at this same session that the first law
establishing a system of public schools In
Georgla was enacted. This school act pro-
vided that—

“# = % the children of the white and col-
ored races shall not be taught together In
any subdistrict of the State.”

An amendment to eliminate this provision
was proposed in the house and rejected.

The legislature that ratified the 14th
amendment also enacted a school law pro-
viding for segregated schools. Certainly this
legislature could not have thought that the
14th amendment forbade it to establish
separate schools for the races,

8. —ILLINOIS

Governor Oglesby recommended ratifica-
tion of the 14th amendment when the Illi-
nois Legislature met In 1867, stating that the
amendment had received “emphatic approval
and endorsement by the people of the State."”
The amendment was ratified by the senate
on January 10, 1867, by a vote of 17 to 8 and
by the house on January 15, 1867, by a vote
of 62 to 25. There is nothing in the officlal
publications or in the current newspaper
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reports to Indicate any intention by the leg-
islature to affect the public schools,

In the report of the superintendent of
public instruction for 1865-66, he notes that
there were in Illinois 6,000 Negro children
of school age for whom no schools were pro-
vided because the law did not contemplate
their amalgamation with white children. In
his report for the subsequent biennium, the
superintendent said:

“The question of coattendance, or of sep-
arate schools, is an entirely separate and
distinet one, and may safely be left to be
determined by the respective districts and
communities, to sult themselves. In many
places there will be but one school for all;
in many others there will be separate schools.
This is a matter of but little importance,
and one which need not and cannot be regu-
lated by legislation.”

This view apparently was generally shared
among Illinois officials. The Illinois consti-
tution of 1870 required education for all
children but made no provision for segre-
gated or mixed schools. The Governor in
his message to the legislature in 1871 urged
it to implement this provision and to pro-
vide public schools for all children. In the
course of this message he stated:

“The question whether children of differ-
ent complexions shall be admitted to and
instructed in the same school is one of mere
local and temporary interest, and may be
safely left to those who vote and pay the
taxes.”

Illinois did not end separate school sys-
tems until 1874. It seems clear that the
Legislature of Illinois did not consider that
the ratification of the 14th amendment re-
quired it to abolish school segregation.

8. —INDIANA

Governor Morton of Indlana dellvered his
message to the legislature on June 11, 1867.
He spoke both of schools and of the 14th
amendment. On the subject of schools he
sald:

“The laws of Indlana exclude colored chil-
dren from the common schools, and make no
provision whatever for their education. I
would, therefore, recommend that the laws
be so amended as to require an enumeration
to be made of the colored children of the
State, and such a portion of the school fund
as may be in proportion to their number, be
set apart and applied to their education by
the establishment of separate schools, under
such sultable provisions and regulations as
may be proper. I would not recommend that
white and colored children be placed together
in the same schools, believing, as I do, in the
present state of public opinion, that to do so
would create dissatisfaction and conflict, and
impair the usefulness of the schools * * **

He spoke in generalities as to the amend-
ment and recommended its ratification.

The amendment was debated at some
length The Republicans asserted that the
people had already voted in favor of its ratifi-
cation and that a vote should be taken at
once. The Democrats spoke in opposition
to the amendment both in the house and in
the senate. There was much talk that the
amendment would confer the right of suf-
frage upon the Negro (although it took the
15th amendment to make this clear) and one
opponent stated that the Negroes “would sit
with us in the jury box and with our chil-
dren in the common schools.” But to the
objection that the first section of the amend-
ment merely repeated the principles of the
Civil Rights Act of 1866, one of the amend-
ment’s supporters replied that those prin-
ciples should be made permanent by writing
them into the fundamental law. None of
those who spoke in favor of the amendment
indicated that it would have any effect upon
the school system. It was adopted in the
senate by a vote of 29 to 16 and in the house
by a vote of 55 to 36.
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The school law of 1865 excused Negroes
and mulattoes from payment of the school
tax for no schools were provided for their
children. That school law had been limited
to include only white children by an amend-
ment, the purpose of which was to "gain
friends and get the best school laws we can.”

No amendment to the school law of 1865
was successful at the 1867 session, although
a bill to provide, separate schools for Negroes
when any taxpayer objected to their admis-
sion to the white schools was passed by the
senate.

The 1865 law was, however, changed in
1869 when taxation for common school pur-
poses was made uniform and the education
of Negro children was provided for in sepa-
rate schools. Extended debates are found
on this statute. This debate does not indi-
cate that the 14th amendment at any time
entered into the consideration of the legisla-
tors. Some opposed educating the Negro at
all; some were for separate schools hecause
they believed that the Indlana constitution
required education for the Negro; and some
wanted to have amalgamated schools because
they considered segregated schools a violation
of the Indiana constitution. But none indi-
cated that he belleved that segregated schools
violated the 14th amendment.

Segregated schools were made permissive
by a further statute of 1877,

In Indiana we have for the first time an
assertion that the 14th amendment did out-
law school segregation. It was made by a
member of the minority who obviously in-
tended to paint as black a plcture of the
amendment as could possibly be described.
On the other hand, Indiana had excluded
Negroes from the public schools before the
14th amendment and Immediately thereafter
established separate Negro schools. We think
it clear that the Indlana Leglslature consld-
ered that it created no constitutlonal pro-
hibition of separate schools when 1t ratified
the 14th amendment.

10.—IOWA

Towa did not consider the amendment until
1868. At the opening of the legislature in
that year, the Governor referred to the
amendment in general terms and recom-
mended its ratification. The new Governor,
in his inaugural address a few days later,
noted the fact that the Iowa constitution
had abolished all distinction on the basis
of race and color and asked for the vote for
the Negro. The amendment was ratified in
Iowa with ease by a vote of 68 to 12 in the
house and 34 to 9 in the senate.

The Towa constitution of 1857 required the
board of education to provide schools for
all of the children of the State. In 1858 the
legislature required the district school board
of directors to provide separate schools for
Negro children unless all parents in the
distriet agreed to amalgamation. The super-
intendent of public instruction considered
this statute offensive to the State constitu-
tion as impinging on the duties of the board
of education. In fact, a similar law had
earlier been held by the Supreme Court of
Iowa to offend the State constitution. Seg-
regated education, when attempted after the
14th amendment came on the scene, was held
to violate Iowa’s statutes, but no mention at
any time was made of the 14th amendment.

There is no evidence from Iowa on the
point here in question.

11.—EANSAS

Governor Crawford recommended ratifica-
tion of the 14th amendment to the Legisla-
ture of Kansas that met on January 8, 1867.
He stated that the amendment had been
approved by the people at the preceding elec-
fion, and he asked for a unanimous vote.
The Governor did not mention schools. The
senate did ratify the amendment unani-
mously, and the house approved by a vote
of 76 to 7.
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Ratification of the amendment was accom-
plished by the legislature of 1867; the same
legislature authorized segregated schools in
cities of the second class and the legislature
of 1868 authorized segregated schools in cities
of the first class. The second statute gave to
boards of education in citles of the first
class the right ‘““to organize and maintain
separate schools for the education of white
and colored children.” This act was passed
by the house by a vote of 72 to 1, more nearly
unanimous than the vote on the 14th amend-
ment, and was unanimously adopted by the
Senate. Such permissive segregation has
continued at all times since it was originally
adopted except for the 3-year perlod between
1876 and 1879.

The Legislature of Kansas certainly did not
consider that ratification of the 14th amend-
ment abolished the power of the State to
segregate schools by race or color.

12 —HENTUCKY

The Governor of Kentucky recommended
rejection of the 14th amendment when he
sent it to the legislature on January 3, 1867.
He did not discuss its merits. The amend-
ment was rejected by the house by a vote of
67 to 27 and by the senate by a vote of 24 to
9. Nothing in these proceedings gives any
indication that school segregation was an
issue. Kentucky mnever considered the
amendment again.

The same legislature enacted a statute per-
mitting the establishment of schools for
Negroes to be supported by taxes collected
from Negroes. Additional legislation on this
subject was recommended by the Governor
to the legislature in 1871.

The constitution of 1891 required segre-
gated schools. In fact, no real system of
Negro education existed prior to 1882, and
schools In Kentucky have been segregated
ever since education of the Negro was begun.

It is clear that Kentucky did not consider
the effectiveness of the .14th amendment to
outlaw school segregation.

13.—LOUISIANA

The situation in Louisiana in the years
immediately following the war can only be
described as chaos. The Governor in 1867
recommended adoption of the amendment,
but he was a Union man and stated that
the legislature would probably disagree with
him. Even he sought separate schools for
Negro children in this same address. The
Governor was correct in his forecast; the
14