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PRESIDENT REAGAN'S TAX
INCREASES

(Mr. WILLIAMS of Montana asked
and was given permission to address
the House for 1 minute and to revise
and extend his remarks.)

Mr. WILLIAMS of Montana. Mr.
Speaker and my colleagues, President
Reagan says that perhaps, maybe, he
will not raise taxes if he is reelected,
maybe.

For the first time in my life a Presi-
dential candidate, in this instance
Walter Mondale, has been refreshing-
ly frank about what his economic poli-
cies will be if he is elected. I am told
that folks down at the White House
are pointing with alarm to the fact
that Mr. Mondale says he wants to
close tax loopholes on the rich which
were opened by the White House, and
I know for a fact that my Republican
colleagues in this body are pointing
with alarm to 1985 when the Mondale
proposal will collect $85 billion.

Now, what they do not tell you is
this: Since he has been President,
Ronald Reagan has quietly worked
for, supported and quietly signed for
tax increases which by 1985 will
amount to $113 billion. That is $25 bil-
lion more in taxes than Walter Mon-
dale suggests. Ronald Reagan has al-
ready signed tax increases which will
collect an additional $113 billion by
1985.

A TRIBUTE TO CHAD COLLEY,
NATIONAL COMMANDER, DIS-
ABLED AMERICAN VETERANS

(Mr. HAMMERSCHMIDT asked
and was given permission to address
the House for 1 minute and to revise
and extend his remarks.)

Mr. HAMMERSCHMIDT. Mr.
Speaker, Arkansas is extremely proud
of one of its most outstanding citizens
and patriots, Mr. Chad Colley.

Mr. Colley has just recently been
elected as National Commander of the
Disabled American Veterans. This
great organization has been growing
steadily over the years and it will be
Chad’s great fortune and honor to pre-
side over the DAYV as that organization
achieves its long-sought goal of 1 mil-
lion members during 1985. The DAV
couldn’t have a better or more quali-
fied leader.

Mr. Speaker, Chad Colley is a con-
stituent of mine and I have known
him and his fine family for many
years. I can assure you from personal
knowledge that he is an inspiration to
all who know him. He survived the
blast of a land mine in Vietnam even
though he lost both legs and an arm.
His resolute determination caused him
to overcome this tremendous adversity
and to return home to a very success-
ful and productive life.

Before entering service, Mr. Colley
graduated from North Georgia College
where he was listed in Who's Who
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among college students. While a stu-
dent, he won the school's sports and
distinguished military graduate
awards. He was a member of ROTC.

Following graduation, Mr. Colley
was commissioned as a second lieuten-
ant in the U.S. Army in 1966. He
served in Vietnam with the famed
101st Airborne Division. It was during
such service at a place just northwest
of Saigon that he received his devas-
tating wounds.

Chad returned home as a deter-
mined citizen wanting to help his
country. He became active in the DAV
in Arkansas. He rose to positions of
prominence in his local chapter and
then in his State department. On
three occasions, he held high national
office in the DAV, culminating in his
selection this year as its National
Commander. As the leader and princi-
pal spokesman for the organization,
he will travel across the country visit-
ing local chapters, speaking at State
and national meetings, and appearing
on numerous radio and television pro-
grams. He will be an eloquent advocate
for disabled veterans.

In 1970, Mr. Colley was the recipient
of the DAV’'s Outstanding Disabled
Veteran of the Year. He has been
awarded the honor medal by the
Daughters of the American Revolu-
tion and was finalist in the Junior
Chamber of Commerce national ora-
torical contest. He owns and operates
a mobile home and land development
company near Fort Smith, AR. He
lives nearby in Barling, AR, with his
wife, Betty Ann, and two children,
Emily and Ryan.

Mr. Speaker, you will understand
the pride that the citizens of Arkansas
have in the fact that a native son is
now the National Commander of the
Disabled American Veterans. That or-
ganization is a forceful and dynamic
voice for good. It speaks out for the
disabled veterans of our country and
represents their interests in the Con-
gress of the United States and all
across the Nation. Chad Colley will
follow a succession of fine National
Commanders who have been its lead-
ers. I congratulate the DAV for having
the wisdom to elect him to its highest
office.

WE SHOULD REGULATE, NOT
DEREGULATE BANKS

(Mr. ROEMER asked and was given
permission to address the House for 1
minute and to revise and extend his
remarks.)

Mr. ROEMER. Mr. Speaker, I be-
lieve in regulating banks, if done fairly
regulation in this industry promotes
competition, safety, and soundness,
serving both the consumer and the in-
vestor.

We do not need to deregulate banks,
we need to reregulate them, eliminat-
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ing current double standards which pit
the small banks against the big banks.

Look at some examples of the double
standard: Capital requirements, your
local bank has a larger percentage cap-
ital requirement in practice than does
any of America’s top 20 banks, giving
the big banks more leverage, more
profit, and more power.

No. 2, long write-off requirements:
Your local bank works under tough
rules writing off loans in default; not
the big boys. Millions of dollars of for-
eign loans sit unclassified on the big
banks’ books.

The regulations would close your
local bank this afternoon under a com-
parable circumstance.

Finally, protection of depositors:
The FDIC protected every depositor in
the Continental Illinois Bank while it
let Penn Square and Oklahoma go
down the tubes, taking many deposi-
tors with it.

A double standard? You bet. We
need to change that. We need to rereg-
ulate banks, not deregulate them.

Deregulation allows the small banks
to fail while it protects the big boys
and lets them accelerate their accumu-
lation of money, power, and even
greed.

FLORIDA SOFTBALL TEAM: NO. 1
WHERE IT COUNTS

(Mr. LEWIS of Florida asked and
was given permission to address the
House for 1 minute and to revise and
extend his remarks.)

Mr. LEWIS of Florida. Mr. Speaker,
I had the pleasure Wednesday night of
going out to the ballfield and seeing
the all-Florida softball team fight and
claw its way to its fifth victory in 3
nights, earning a berth in the finals of
the Robert V. Rota Congressional
Softball Tournament.

The all-Florida team, a mixture of
dedicated staff persons from almost all
of the Florida delegation offices, was
upset in the finals last night.

They lost by a total of three runs in
the two final games and finished
second in only their second year as a
team on Capitol Hill.

In my mind, they are not losers,
most of the all-Florida team was tired,
hurt, and sore, but they played on
with heart and with courage like the
true champions they are.

I congratulate them for a super
season. To coin a phrase well known to
University of Florida fans—wait ‘til
next year, orange and blue.

PANAMA CANAL ACT OF 1979
AMENDMENTS
(Mr. SHUMWAY asked and was
given permission to address the House
for 1 minute and to revise and extend
his remarks.)
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Mr. SHUMWAY. Mr. Speaker, there
can be no doubt that the maintenance
of an adequate American work force in
Panama is essential to the national
and commercial security of this
Nation. It is because of this national
interest that I am introducing, this
morning, a bill to amend the Panama
Canal Act of 1979 to help reverse a de-
cline in our U.S. employees’ morale
which threatens the ability of the
Canal Commission to maintain an ade-
quate work force in Panama.

This decline in morale is a direct
result of a treaty-mandated loss of
U.S. military exchange, commissary
and APO mailing privileges which, up
until now, have been available to the
American employees of the Canal
Commission. In response to this loss of
privileges, the Commission has put to-
gether a package of in-kind benefits
designed to partially offset the mone-
tary value of loss incurred by the em-
ployees.

Without an effective compensation
package, Mr. Speaker, we risk a mass
exodus of U.S. employees from
Panama. However, the effect of the
package settled on by the Canal Com-
mission will be minimal if it is to be
considered as taxable income as would
be the case unless provided otherwise
for through legislation. This bill, then,
that I am introducing today, makes
that necessary change.

Mr. Speaker, I hope that this legisla-
tion, which should be considered non-
controversial with regard to House
consideration but imperative with
regard to the maintenance of our citi-
zen work force in Panama, gains
timely passage.

0 1030

CHILD PROTECTION ACT

(Mr. REID asked and was given per-
mission to address the House for 1
minute and to revise and extend his
remarks.)

Mr. REID. Mr. Speaker, crime is a
:ﬁrvasive problem that confronts us

As a former policeman, defense
lawyer and prosecutor, I am strongly
committed to our legislative efforts to
penalize those who violate our laws.
That's why I cosponsored the Child
Protection Act, now public law, to
strengthen the Federal laws against
child pornography.

Other important anticrime measures
that have become law include the Con-
trolled Substances Registrants Protec-
tion Act to protect the manufacturing
and distribution of controlled sub-
stances from burglary and robbery and
the Federal Anti-Tampering Act to
provide criminal penalties for tamper-
ing with drugs and consumer products.

The House has passed legislation to
match funds to State and local govern-
ments to carry out specific anticrime
programs. We are also working on
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stronger legislation to prevent illegal
drug use and distribution.

And though our session is near an
end we will continue to consider other
measures to alleviate the fears of law-
abiding citizens who deserve protec-
tion from the threat of crime.

DEATH PENALTY LEGISLATION
SHOULD BE CONSIDERED

(Mr. GEKAS asked and was given
permission to address the House for 1
minute and to revise and extend his
remarks.)

Mr. GEKAS. Mr. Speaker, the polls
consistently show that the American
public is overwhelmingly in favor of
the imposition of the death penalty in
proper cases involving violent homo-
cides.

Yet, the House of Representatives
and its Judiciary Committee have re-
fused steadfastly over the last 18
months to even consider the question
of the death penalty.

The crime package that the Presi-
dent has promulgated and sent to the
Congress of the United States contains
a provision that would allow the impo-
sition of the death penalty in proper
cases. Yet, no action has been taken.

Several of us have introduced legis-
lation in the House here offering to
debate the question of the death pen-
alty. Yet no action.

Very recently, in a meeting of the
Criminal Justice Subcommittee of the
Judiciary Committee, when we at-
tempted to offer an amendment to an
assault on Federal officials piece of
legislation, the majority in the Crimi-
nal Justice Subcommittee, on a
straight party line, rejected the
amendment.

How long can we go on without this
needed deterrent in our criminal jus-
tice system?

Many of the States have restored
the death penalty, which is acting as a
deterrent to violent crime. It is time
that the Federal jurisdiction applied
the death penalty in proper cases.

I ask that every Member consider
fast action on this issue.

ALL-FLORIDA SOFTBALL TEAM

(Mr. SHAW asked and was given per-
mission to address the House for 1
minute and to revise and extend his
remarks.)

Mr. SHAW. Mr. Speaker, some have
said that finishing in second place is
like attending a wedding and dancing
with the bride’s mother. It can be nice
but is not quite the real thing.

I disagree somewhat with that, how-
ever. Last night, the all-Florida soft-
ball team finished second in the
Robert Rota Congressional B-League
tournament and to everyone involved
that achievement is as sweet as if they
were dancing with the bride.
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The all-Florida team, made up of
staffers from the offices of the Florida
delegation, has only been in existence
for 2 years. Yet even in that short
time this team was not only able to
hold its own in a league made up of
over 200 more seasoned teams, but the
Florida team managed to successfully
compete in a tournament comprised of
56 of the very best teams in the
league. This fine accomplishment
serves as an excellent reminder that
winners don't only come in first place.

On behalf of the other Florida Mem-
bers whose offices include all-Florida
players, we just want to say that we're
proud of the all-Florida team. And
who knows, maybe next year we really
will be dancing with the bride.

MONDALE’'S PROMISES WILL
HURT AMERICA

(Mr. BURTON of Indiana asked and
was given permission to address the
House for 1 minute and to revise and
extend his remarks.)

Mr. BURTON of Indiana. Mr.
Speaker, Walter Mondale says his
budget program will make things
better for Americans.

Really? How can a program that will
cost 205,000 people jobs help Ameri-
cans; 4,200 of these people are from
my State, the great State of Indiana.

The only area where Mondale prom-
ises to make specific cuts is in the
country’s vital defense program. The
cuts that will cost 205,000 jobs nation-
ally, including 4,200 jobs in Indiana, is
the B-1 bomber program. The B-1 is a
replacement for the aging B-52
bomber and is vital to our national de-
fense.

Once again, Walter Mondale’s prom-
ises will hurt America. Not only will
he hurt severely our national defense
program, but he will put 205,000 of his
fellow Americans out of work in the
process.

HIGH PLAINS STATES GROUND
WATER DEMONSTRATION PRO-
GRAM ACT OF 1983

Mr. KAZEN. Mr. Speaker, I ask
unanimous consent to take from the
Speaker’s table the bill (H.R. 71) to
authorize and direct the Secretary of
the Interior to engage in a special
study of the potential for ground
water recharge in the High Plains
States, and for other purposes, with
Senate amendments thereto, and
concur in the Senate amendments.

The Clerk read the title of the bill.

The Clerk read the Senate amend-
ments, as follows:

Page 2, line 6, strike out “Act.” and insert
Act: Provided, That funds made available
pursuant to this Act shall not be used for
the study or construction of groundwater
recharge demonstration projects in the
High Plains States and other Reclamation
Act States which would utilize water origi-
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nating in the drainage basin of the Great
Lakes.

Page 5, after line 16, insert:

Sec. 5. The Secretary, acting through the
Bureau, and the Administrator of the envi-
ronmental Protection Agency (hereinafter
referred to as the “Administrator”) shall
enter into a memorandum-of-understanding
to provide for an evaluation of the impacts
to surface water and groundwater guality
resulting from the groundwater recharge
demonstration projects constructed pursu-
ant to this Act. The Administrator shall
consult with the United States Geological
Survey and shall make maximum use of
data, studies, and other technical resources
and assistance available from State and
local entities in conducting the evaluation.
The evaluation of water quality impacts
shall be completed so as to be included in
the Secretary’s final report to the Congress
referred to in section 4(c)X2) of this Act.

Page 5, line 17, strike out “5" and insert
g
Page 5, strike out all after line 23 over to
and including line 5 on page 6, and insert:

SEkc. 7. There is authorized to be appropri-
ated for fiscal years beginning after Septem-
ber 30, 1983, $20,000,000 (October 1983 price
levels) to carry out phase II. Amounts shall
be made available pursuant to the authori-
zation contained in this section in sums for
individual projects based on findings of fea-
sibility by the Secretary.

Page 6 line 6, strike out 7" and insert “8".

Page 6 line 7, strike out ‘6" and insert 7",

Page 6 line 17, strike out “8" and insert
wgn

Page 7, after line 2, insert:

Sec. 10. No funds authorized to be appro-
priated by this act shall be used for any ac-
tivities associated with:

(1) the interstate transfer of water from
the State of Arkansas; or

(2) the study or demonstration of the po-
tential for the interstate transfer of water
from the State of Arkansas,

Mr. KAZEN (during the reading).
Mr. Speaker, I ask unanimous consent
that the Senate amendments be con-
sidered as read and printed in the
RECORD.

The SPEAKER pro tempore (Mr.
TaLLoN). Is there objection to the re-
quest of the gentleman from Texas?

There was no objection.

The SPEAKER pro tempore. Is
there objection to the initial request
of the gentleman from Texas?

Mr. BROWN of Colorado. Reserving
the right to object, Mr. Speaker, would
the gentleman from Texas explain to
the body the nature of the Senate
amendments.

Mr. KAZEN. Mr. Speaker, will the
gentleman yield?

Mr. BROWN of Colorado. I yield to
the gentleman from Texas.

Mr. KAZEN. I thank the gentleman
for yielding.

Mr. Speaker, H.R. 71 authorizes the
construction of demonstration
projects for ground water recharge.

The Senate amendments require
specific line item appropriations for
each demonstration project. This will
give Congress the opportunity to
judge each proposed project on its
merits, should it choose to do so.
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Another amendment involves the
EPA to the extent that it would assure
that none of the projects would de-
grade ground water resources which
used for drinking

are, or may be,
water.

Two other amendments approved by
the Senate prohibit the use of any
funds authorized to be appropriated
for the diversion of water from the
Great Lakes or the Arkansas River
Basin. Since it was never intended that
the demonstration projects involve in-
terbasin transfers of water, the
amendments are not likely to have any
significant impact on the demonstra-
tion program.

Mr. BROWN of Colorado. Mr.
Speaker, I want to take this opportu-
nity to congratulate Chairman Kazen
and Congressman BEREUTER of Nebras-
ka who have put so much hard work
into getting this bill passed. I note
that the bill was essentially un-
changed by the Senate, which added
what are basically technical or clarify-
ing amendments to the House bill.
This speaks very well for the efforts of
the subcommittee on this bill.

As many Members know, the prob-
lem of ground water overdrafting is an
increasingly serious one in Colorado
and in the West. According to Con-
gressman BEREUTER of Nebraska:

It is likely that some areas of the High
Plains will have totally exhausted their
available ground water supplies by the turn
of the century. Because of this projected de-
pletion of ground water, it is estimated that
more than 5 million acres in the High Plains
will revert to dryland farming practices or
rangeland by the year 2020.

We need to make a concerted effort
now to find the best ways to deal with
this problem before the crisis which
some are predicting for the future be-
comes a reality. The ground water re-
charge demonstration program is a
key step which will provide important
new information to help in dealing
with this problem.

As amended by the Senate, the bill
sets up a two-phase program for dem-
onstration projects for ground water
recharge. The Bureau of Reclamation
will be the principal agency to admin-
ister the program. In phase I, the
Bureau of Reclamation will develop
plans for demonstration projects “the
purpose of which is to determine
whether various recharge technologies
may be applied to diverse geologic and
hydrologic conditions represented in
the High Plains States and other Rec-
lamation Act States.” There is
$500,000 authorized for phase I. In
phase II, the Bureau of Reclamation is
“authorized and directed” to design,
construct, and operate a number of
demonstration projects in the High
Plains States. There is $20 million au-
thorized for phase II.

I understand the Bureau of Recla-
mation may issue an informational
notice describing the program and
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calling for project proposals by inter-
ested local areas. A preliminary selec-
tion of projects is scheduled to be
made 6 months after funds are first
appropriated.

I call particular attention to the fact
that the bill requires that States or
local communities contribute 20 per-
cent of the cost of these projects. This
requirement is intended to ensure
both the fiscal soundness and the de-
sirability of projects which are chosen,
since the State and Federal Govern-
ments will both have strong interests
in overseeing their investments with
such a requirement in place.

The problem of ground water over-
drafting is probably not susceptible to
a simple solution, but I believe this bill
can make a significant contribution to
our understanding of the problem, and
I support its passage.

Mr. Speaker, I withdraw my reserva-
tion of objection.

The SPEAKER pro tempore. Is
there objection to the initial request
of the gentleman from Texas [Mr.
KazeEN]?

There was no objection.

A motion to reconsider was laid on
the table.

GENERAL LEAVE

Mr. KAZEN. Mr. Speaker, I ask
unanimous consent that all Members
may have 5 legislative days in which to
revise and extend their remarks on the
legislation just considered.

The SPEAKER pro tempore. Is
there objection to the request of the
gentleman from Texas?

There was no objection.

MARINE SANCTUARIES
AMENDMENTS OF 1983

Mr. BREAUX. Mr. Speaker, I ask
unanimous consent to take from the
Speaker’s table the Senate bill (S.
1102) to provide authorization of ap-
propriations for title III of the Marine
Protection, Research, and Sanctuaries
Act of 1972, and for other purposes,
and ask for its immediate consider-
ation.

The Clerk read the title of the
Senate bill.

The SPEAKER pro tempore. Is
there objection to the request of the
gentleman from Louisiana?

Mr. YOUNG of Alaska. Reserving
the right to object, Mr. Speaker, and 1
will not object to this bill but merely
wish to commend my colleagues for
bringing it to the floor today.

While I continue to have reserva-
tions about the marine sanctuaries
title of the bill, I am satisfied with the
colloquy held with the chairman and
hope that the legislative intent dem-
onstrated will help to prevent any
future problems for ocean resource in-
dustries.
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I also want to mention my strong
support for the other provisions of the
bill, especially the amendments to the
fishermen’s contingency fund and the
fisheries loan program. The amend-
ments we will adopt today make both
of those programs more responsive to
the needs of our commercial fishing
industry. I am especially pleased with
the new provisions that allow a higher
recovery for economic loss. This will
certainly help those fishermen who
lose gear in the course of fishing oper-
ations.

I would like to make some specific
comments regarding marine sanctuar-
ies. The intent of section 303 is to
ensure that marine sanctuaries are not
designated unless they are carefully
screened and meet specific standards.
Also, section 304 requires additional
steps, including an environmental
impact statement and resource assess-
ment, before designation. Subsection
303(a) contains five mandatory stand-
ards for designation, each requiring a
secretarial finding or determination
following extensive interagency
review. Subsection 303(b) lists nine
complex factors the Secretary must
carefully consider in conjunction with
interagency consultations before desig-
nating a marine sanctuary. Subsec-
tions 303 (a) and (b) combined, there-
fore, include 14 inter-related criteria.
Further, the resource assessment re-
quired under paragraph 303(b)(3)
must be included in the environmental
impact statement required by para-
graph 304(a)(2). It is my understand-
ing that the Congress does not con-
done the designation of any marine
sanctuary unless it is first carefully
screened and meets each of the re-
quired standards.

Before a marine sanctuary is desig-
nated, the Secretary must find that it
is small enough to allow comprehen-
sive management and that it will not
be designated if present or potential
uses are or will be conducted under
laws, regulations, or policies adequate
to protect the area. Further, consula-
tation by the Secretary means precise-
ly that, and not agreement after the
fact by personnel in other agencies. In
particular, subparagraphs 303(a)(2XD)
and 303(b)(1XF) refer to size of a
marine sanctuary. These provisions re-
quire that the area be ““discrete.” This
means small enough to, and of a
nature which would, allow coordinated
and comprehensive management.
Clearly, areas of the size of some
marine sanctuaries that have been
proposed for designation in the past
are not discrete and are not of a
nature which would allow coordinated
and comprehensive management. If
the intent of this program is to
achieve coordinated and comprehen-
sive management of special areas in
the absence of existing authorities,
then it should be clearly demonstrated
that this program has the fiscal and
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administrative capacity to do so for
any proposed marine sanctuary area,
particularly in terms of its physical
size. Certainly, the largest of the exist-
ing marine sanctuaries is the maxi-
mum size currently contemplated to
satisfy the provisions of subpara-
graphs 303(a)(2)D) and 303(b)(1)(F).
Furthermore, the Secretary should
not designate an area as a marine
sanctuary if existing authorities or
programs provide the desired level of
protection for the area and its re-
sources. Specifically, subparagraph
303(a)(2)(B) directs the Secretary to
make a finding that “existing State
and Federal authorities are inadequate
to ensure coordinated and comprehen-
sive conservation and management of
the area * * *” prior to designating a
marine sanctuary. I believe such a
finding would be difficult to make and
sustain considering the many existing
stringent State and Federal environ-
mental laws and regulations which al-
ready ensure extensive protection of
the marine environment

Another issue pertains to interagen-
cy consultations prior to marine sanc-
tuary designation and those related to
implementation of a marine sanctuary
including proposed regulations, cov-
ered respectively by paragraph
303(b)(2). These provisions, in a nut-
shell, require a secretary to consult ex-
tensively with other Federal and State
agencies on a number of issues prior to
designation. These before-the-fact con-
sultations must, for each candidate for
designation as a marine sanctuary, in-
clude thorough interagency discussion
of proposed findings and analysis of
factors evaluated to make the find-
ings. Without adhering to strict inter-
agency review procedures it would be
impossible for the Secretary to desig-
nate a marine sanctuary or regulate it
in any particular manner. The legal
validity of any designation action
under this legislation requires before-
the-fact interagency review. It should
also be noted that subparagraph
303(b)(2)(A) also requires consultation
with the Congress, in particular the
Merchant Marine and Fisheries Com-
mittee.

One important purpose of these
amendments is to avoid disrupting on-
going programs conducted or moni-
tored by other Federal agencies, or in
the case of commercial fishing, by the
Regional Fishery Management Coun-
cils. The purpose of all the before-the-
fact interagency review and approval
is to ensure that ongoing or planned
Federal programs administered by
other agencies are not disrupted by
the designation of a marine sanctuary
and its subsequent management. The
intent is to provide the agencies whose
programs would be affected by a desig-
nation with the opportunity to review
the impact of designation and subse-
quent regulation and management of a
marine sanctuary on their programs,
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and not to let the Secretary unilateral-
ly make that judgment for them.

In addition, the intent of this bill is
to ensure that other agencies involved
in activities in a proposed site have
full rights of participation in the regu-
latory process, so that implementing
regulations do not unduly restrict
other agency activities without their
prior review.

Because some of the provisions are
not fully covered by legislative history,
I also want to offer the following to
more clearly explain congressional
intent behind the various sections of
this bill.

SECTION-BY-SECTION ANALYSIS OF S. 1102

TITLE I—MARINE SANCTUARIES

This title completely revises the existing
law regarding marine sanctuaries.

It defines Congressional intent with re-
spect to the marine sanctuaries program
and codifies the program's existing purposes
and policies as outlined in NOAA’'s Program
Development Plan (PDP). Further, it sets
specific standards and factors that the Sec-
retary of Commerce must consider when
designating a marine sanctuary and expands
the consultation procedures required when
designating a sanctuary to include consulta-
tion with Regional Fishery Management
Councils.

The Secretary of Commerce is required to
include, as part of the Draft EIS on a pro-
posed sanctuary, a resource assessment
report documenting the present and poten-
tial uses of the area, including fishing, min-
erals, and energy development. Procedures
are established that the Secretary must
follow in preparing the sanctuary proposal,
including public notice and notice to the
Congress, the environmental impact state-
ment, and public hearing requirement.

Regional Fishery Management Councils
are given the opportunity to draft regula-
tions governing fishing within proposed
sanctuaries. If the Council declines, or fails
within a reasonable time, to prepare appro-
priate regulations, the Secretary shall pre-
pare the draft regulations.

Finally, it establishes a 45-day Congres-
sional review and reporting period prior to
final site designation and sets up Congres-
sional and gubernatorial disapproval proc-
esses. The Congressional disapproval vehicle
is a prescribed joint resolution to be ap-
proved and signed by the President. If the
Governor disapproves a site designation,
that designation shall not take effect in
state waters.

The Secretary of State, in consultation
with the Secretary of Commerce, has discre-
tionary authority to make necessary ar-
rangements with other governments for the
protection of any sanctuary and the promo-
tion of the sanctuaries’ purposes. These ar-
rangements may well be useful, although
the need for them may be reduced by the
recent establishment of the United States
Exclusive Economic Zone which augments
previous U.S. authority over ocean areas
where sanctuaries may be designated.

Appropriations are authorized as follows:
FY 85—$%3 million; FY 86—$3.3 million; FY
B87—$3.6 million; and FY 88—#$3.9 million.

House Report No. 98-187 sets forth a
fuller discussion of the Congressional man-
date and of each provision of the bill. The
provisions regarding resource assessment
report, criteria for drafting fishing regula-
tions by the Councils, reduction of the time
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for Congressional and gubernatorial disap-
proval, consistency with the recent Chadha
decision, the privileged and undebatable
status of the joint resolution, and clarifica-
tion of access and valid rights have been
modified since that report was published
but to the extent possible should be inter-
preted as consistent with that report. The
clarification of rights is merely a grandfa-
ther for certain existing rights which are all
subject to regulation by the Secretary of
Commerce. The word “‘valid” is included for
emphasis only and is considered to be legal-
ly redundant and superfluous.
TITLE II—MARINE SAFETY

Subtitle A contains the Maritime Safety
Act of 1984. It requires the owner, agent, or
managing operator of a vessel, which is re-
quired to be inspected by the Coast Guard,
to inform the Coast Guard at least 30 days,
but nor more than 60 days, before the ves-
sel’s current certificate of inspection ex-
prires. Further, it provides penalties for op-
eration of a vessel without a certificate of
inspection. The penalty will be up to $2,000
per day for vessels under 1,600 tons and up
to $10,000 per day for other vessels. The
Coast Guard can waive the penalty if un-
foreseen circumstances prevent a scheduled
inspection. The Secretary of Transportation
is authorized to order the owner, agent, or
managing operator of the vessel, which
lacks a required certificate of inspection, to
return the vessel to its mooring until a cer-
tificate is issued, or take other appropriate
action. In addition, it amends several exist-
ing laws relating to vessel inspection, in
order to increase, and make more uniform,
the civil penalty applicable for a violation of
those laws. Many of the penalties are for up
to $5,000 per violation.

The owner, agent, or managing operator
of any vessel of the United States is re-
quired to immediately notify the Coast
Guard when that person has reason to be-
lieve, becuase of lack of communication
with or non-appearance of the vessel or any
other incident, that the vessel may have
been lost or imperiled and to immediately
try to determine the status of the vessel,
which is required to report under USMER,
is required to try immediately to determine
the status of the vessel and to notify the
Coast Guard if more than 48 hours have
passed since hearing from the vessel. It also
requires the master of the USMER vessel to
report to the owner at least once every 48
hours and provides civil penalties for failure
to make any of the required reports.

In addition, it raises the $60 per ton limit
of shipowner’'s liability for death and per-
sonal injury claims to $420 per ton to adjust
the figure due to inflation since the 1936 en-
actment of the $60 per ton law.

House Report No. 98-525 contains the full
statement of Congressional intent and a de-
tailed analysis of each provision. Slight
modifications have been made since the
report was published, which should be inter-
preted to be consistent with that report.

Subtitle B concerns recreational diving
safety. It requires the Rules of the Road
Advisory Council and the National Boating
Safety Advisory Council to report, within
180 days after enactment, recommendations
to the Secretary of Transportation concern-
ing the need for display of the red-with-di-
agonal-white-stripe “divers flag” to promote
recreational diving safety. Any factor may
be considered by each Council including
those enumerated in the provision. There is
a particular concern to receive a recommen-
dation regarding preemption of state law, as
approximately 30 of the 50 states have their
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own statutes, The Secretary is required to
report to Congress, within one year after en-
actment, the Councils’ recommendations,
the Secretary’s evaluation of them, the Sec-
retary’s recommendations, and proposed
legislation to implement the Secretary’s rec-
ommendations if required. The intent is to
set up & process for the full examination of
the safety issues surrounding divers and ves-
sels in the maritime environment. Existing
law is unaffected by this provision.

TITLE III—NOAA CORPS FROVISIONS

Subtitle A concerns health care for cer-
tain NOAA personnel. It responds to a pro-
vision in the Omnibus Budget Reconcilia-
tion Act of 1981, which phased out Public
Health Service (PHS) hospitals and other
facilities, and subsequent determinations
(effective with the enactment of the second
continuing resolution for 1983) prohibiting
the PHS from budgeting for health services
for eligible NOAA employees.

First, it provides permanent authority for
the Secretary of Commerce to budget for
dental and medical care for the NOAA
Corps, including dependents and survivors,
and the crews of NOAA vessels, and author-
izes the Secretary to provide health care by
contracting directing with private facilities
or by reimbursing another agency—includ-
ing the Public Health Service—qualified to
provide care. It changes no basic entitle-
ments and is virtually identical to authority
given to the Coast Guard.

In addition, it contains technical amend-
ments to clarify that non-NOAA Corps crew
members, dependents, and retired ships’ of-
ficers who are eligible for hospitalization
care are entitled to this care without regard
to whether care is provided at PHS facilities
or by contract with private hospitals and fa-
cilities, This section affects roughly 165
older career NOAA employees who have
either been retired or in continuous active
service for at least 20 years. These individ-
uals are entitled to PHS health care by law.
However, their PHS hospitalization benefits
were inadvertently cut off by closure of
PHS facilities. When similar care was pro-
vided on a contract basis with private facili-
ties, there was an administrative determina-
tion that care in private facilities was not al-
lowed under existing law. For a more de-
tailed explanation of Subtitle A, see House
Report 98-526.

Subtitle B amends the Coast and Geodetic
Survey Commissioned Officers’ Act of 1948
in several respects. It establishes similar in-
voluntary separation entitlements for com-
missioned officers of the National Oceanic
and Atmospheric Administration to those
already provided for officers of the Armed
Services, provides the Secretary of Com-
merce with greater flexibility in the assign-
ment of NOAA Corps officers throughout
the Administration by removing the restric-
tion on the number of NOAA Corps officers
who may hold temporary promotions, and
provides authority to designate a limited
number of positions of importance and re-
sponsibility as flag grades when held by
commissioned officers. Additionally, this
subtitle will align the grade structure of the
NOAA Corps with that of the Navy by re-
placing the grade of rear admiral (lower
half) with the grade of commodore.

With respect to the involuntary separa-
tion provisions, it includes the rank of lieu-
tenant commander among the ranks which,
if not otherwise qualified for retirement,
may be separated from the service as recom-
mended by a personnel board. Further, it
provides that any officer who is separated
from the NOAA Corps and who has com-
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pleted five or more years of continuous
active service immediately before that sepa-
ration is entitled to the amount of separa-
tion pay which is 10 percent of the product
of the years of active service times one
year's salary at the time of separation or
$30,000, which ever is less, unless the Secre-
tary determines that the payment is unwar-
ranted. Any officer who is separated from
the NOAA Corps and who has completed
more than three but less than five years of
continuous active service is entitled to one-
half of the above amount but in no event
more than $15,000, unless the Secretary de-
termines that the payment is unwarranted.
The period for which an officer has previ-
ously received separation pay, severance
pay, or readjustment pay may not be includ-
ed in determining the years of creditable
service. Also, an officer who has received
separation pay under this section or sever-
ance pay or readjustment pay under any
other provision of law and who later qua-
lifes for retirement shall have the amount
of separation pay deducted from retirement
payment.

The provisions creating greater flexibility
in the assignment of commissioned officers
allow the President to appoint, with advice
and consent of the Senate, one officer to
the grade of vice admiral, three officers to
the grade of rear admiral, and three officers
to the grade of commodore. Certain posi-
tions within NOAA designated by the Secre-
tary may be filled with NOAA Corps com-
missioned officers so appointed. An appoint-
ment under this provision creates a vacancy
on the active list. However, the officer re-
tains the permanent grade held by that offi-
cer at the time of the appointment. Savings
clauses are provided so that an officer serv-
ing as rear admiral (upper half) before en-
actment of this Act shall, after enactment,
serve in the grade of rear admiral. An offi-
cer serving as rear admiral (lower half)
before enactment shall, after enactment,
serve in the grade of commodore but shall
retain the title and uniform of rear admiral.

In addition, these provisions remove the
limit on the number of officers holding tem-
porary promotions. An officer in any perma-
nent grade may, under current law, be tem-
porarily promoted to the next higher grade
by the President and the temporary promo-
tion will terminate upon the transfer of the
officer to a new assignment.

Administratively, this subtitle replaces the
appointment authority for flag grades con-
tained in Reorganization Plan No. 4 of 1970
and affirms the authority of the Secretary
to assign commissioned officers to a wide
range of administrative and operational po-
sitions. This subtitle will also correct an ob-
vious drafting error in Section 3(a)}1) of
Public Law 95-219.

TITLE IV—FISHERIES

Subtitle A renames the Pacific Tuna De-
velopment Foundation as the Pacific Fisher-
ies Development Foundation in order to il-
lustrate the broader concerns of the Foun-
dation and to make the name consistent
with that of similar foundations.

Subtitle B makes changes in the Fisher-
men's Contingency Fund as established
under the Outer Continental Shelf Lands
Act Amendments (OCSLAA) of 1978. The
OCSLAA were to compensate commercial
fishermen for damages to vessels and gear
resulting from oil and gas exploration, de-
velopment, and production in areas of the
Outer Continental Shelf, and for resulting
economic loss. Currently, OCSLAA provides
for compensation of an amount equal to 25
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percent of economic loss. This subtitle in-
creases that to an amount equal to 50 per-
cent of loss. The term “‘resulting economic
loss"” means the gross income, as estimated
by the Secretary, that a commercial fisher-
man eligible for compensation will lose by
reason of not being able to engage in fishing
or having to reduce the fisherman's fishing
effort during the period before the damaged
or lost fishing gear is repaired or replaced
and available for use. It ensures an adequate
amount of time to file claims by prescribing
a minimum 90-day period to do so.

Subtitle C makes changes to the Fisheries
Loan Fund (FLF). It extends through Fiscal
Years 1985 and 1986 the authority of the
Secretary of Commerce to deposit foreign
fishing fees into the PFisheries Loan Fund,
and to make loans from the Fisheries Loan
Fund to fishermen to avoid default on Fed-
eral loan guarantees, to avoid default on
vessel loans not guaranteed by the Federal
Government, or to cover vessel operating
expenses under certain circumstances. Fur-
ther, it extends through Fiscal Years 1985
and 1986 the authorization of $50,000 for
the Secretary of Commerce and $100,000 for
the Department of the Interior to recruit,
train, and accept volunteers to assist in fish
and wildlife programs.

Finally, it provides that all monies in the
Fisheries Loan Fund shall be invested by
the Secretary of Commerce in United States
obligations, except money needed for loans
or administrative expenses. The accrued
proceeds shall be credited by the Secretary
of the Treasury to the debt incurred under
the Title XI Fishing Vessel Loan Guarantee
Program. The investment proceeds would
assist in the liquidation of approximately
$18 million of debt borrowed from the
Treasury by the Secretary of Commerce be-
cause of inadequate reserves to cover pay-
ments necessitated by an excessive number
of defaults on government guaranteed
vessel loans. The crediting of investment
proceeds would be subject to appropriations.

Subtitle D approves the Governing Inter-
national Fisheries Agreement between the
United States and the Government of Den-
mark and the Faroe Islands.

TITLE V—VESSELS

This title lists seven vessels made eligible
for documentation as U.S. vessels. It cures
various defects in the vessels' titles under
the terms of the Merchant Marine Act or
title 46, United States Code. These vessels
are: WINGAWAY, official number 654146;
ENDLESS SUMMER, official number
296259 (House Report No. 98-514); MUSKE-
GON CLIPPER, official number 252908;
SCUBA KING, official number 532376;
ULULANI, official number 239729; NO
SLACK, official number 587630; LA JOLIE,
Michigan number MC2780LB (House
Report No. 98-516).

The format of this title has been devel-
oped for use in drafting provisions of this
nature by the Merchant Marine and Fisher-
ies Committee and is recommended for
future provisions of this nature. It is under-
stood that any defect of the type corrected
by this title, occurring subsequent to the en-
actment of this title, would require addition-
al legislative action to cure it.
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I would like to engage the subcom-
mittee chairman, the gentleman from
Louisiana [Mr. BrReavx], in a collogquy
regarding marine sanctuaries in this
bill. I have included detailed remarks
for the congressional intent and un-
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derstanding regarding sections 303 and
304, as well as various actions permit-
ted under this legislation with regard
to the designation of marine sanctuar-
ies. In addition, I have included in my
statement a detailed analysis of the
entire bill, S. 1102,

Does the gentleman from Louisiana
agree that this is an accurate state-
ment regarding these sections of con-
gressional intent on this bill?

Mr. BREAUX. Mr. Speaker, the gen-
tleman has precisely stated the situa-
tion. I commend him for his com-
ments. His statements accurately re-
flect the intent of the legislation.

Mr. YOUNG of Alaska. I thank the
gentleman for his comments.

Mr. Speaker, further reserving the
right to object, I yield to the gentle-
man from New York [Mr. MOLINARI].

Mr. MOLINARI. I thank the gentle-
man for yielding.

Mr. Speaker, I rise in support of S.
1102.

I am particularly pleased to note
that my bill, HR. 5732, the “Diver
Down Flag"” bill, is incorporated as
subtitle B, of title II.

Recognizing the need to promote
and protect the safety of recreational
skin and scuba divers across the coun-
try signifies a long awaited awareness
of the needs of this large body of
diving enthusiasts.

For almost 27 years, whenever divers
have engaged in their sport, they have
proudly displayed a bright red flag
with a white diagonal strips which by
tradition means “Diver down, stay
clear.”

1 say proudly displays with good
reason. The flag was diver inspired
and diver designed, and is today not
only instantly recognized, but is re-
quired as a safety measure by more
than 30 States.

We have now reached the point
where, in order to provide adequate
safety for this ever-growing sport, a
uniform nationwide safety standard
based upon this flag, must be devel-
oped. This is what subtitle B will do.

It directs the Rules of The Road Ad-
visory Council, and the National Boat-
ing Safety Advisory Council, to devel-
op within 180 days, recommendations
on how the traditional divers flag
should be displayed. These councils
will work with the recreational diving
community to design appropriate
standards that will assure diving
safety throughout the country.

These standards and provisions are
essential to safeguard the diving com-
munity of this Nation and I urge you
to approve this bill.

Mr. YOUNG of Alaska. Mr. Speaker,
I withdraw my reservation of objec-
tion.

The SPEAKER pro tempore. Is
there objection to the request of the
gentleman from Louisiana?

There was no objection.
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The Clerk read the Senate bill, as
follows:

8. 1102

Be it enacted by the Senate and House of
Representalives of the United States of
America in Congress assembled,

TITLE I-MARINE SANCTUARIES

Sec. 101. This title may be cited as the
“Marine Sanctuaries Amendments of 1983".

Sec. 102, Title III of the Marine Protec-
tion, Research, and Sanctuaries Act of 1972
(16 U.S.C. 1431 et seq.) is amended to read
as follows:

“TITLE III-NATIONAL MARINE
SANCTUARIES

“SEC. 301. FINDINGS, PURPOSES, AND POLICIES.
“(a) FinpIiNGs.—The Congress finds that—
“(1) this Nation historically has recog-

nized the importance of protecting special

areas of its public domain, but such efforts
have been directed almost exclusively to
land areas above the high-water mark;

“(2) certain areas of the marine environ-
ment possess conservation, recreational, eco-
logical, historical, research, educational, or
esthetic qualities which give them special
national significance;

“(3) while the need to control the effects
of particular activities has led to enactment
of resource-specific legislation, these laws
cannot in all cases provide a coordinated
and comprehensive approach to the conser-
vation and management of special areas of
the marine environment;

“(4) a Federal program which identifies
special areas of the marine environment will
contribute positively to marine resource
conservation and management; and

“(5) such a Federal program will also serve
to enhance public awareness, understand-
ing, appreciation, and wise use of the
marine environment.

“(b) Purproses aND PoLicies.—The pur-
poses and policies of this title are—

“(1) to identify areas of the marine envi-
ronment of special national significance due
to their resource or human-use values;

“(2) to provide authority for comprehen-
sive and coordinated conservation and man-
agement of these marine areas which will
complement existing regulatory authorities;

“(3) to support, promote, and coordinate
scientific research on, and monitoring of,
the resources of these marine areas;

“(4) to enhance public awareness, under-
standing, appreciation and wise use of the
marine environment; and

“(5) to facilitate, to the extent compatible
with the primary objective of resource pro-
tection, all public and private uses of the re-
sources of these marine areas not prohibited
pursuant to other authorities.

“SEC. 302. DEFINITIONS,

“As used in this title, the term—

“(1) ‘draft management plan’ means the
plan described in section 304(a)X1)E);

“(2) ‘Magnuson Act' means the Magnuson
Fishery Conservation and Management Act
(16 U.S.C. 1801 et seq.);

“(3) ‘marine environment' means those
areas of coastal and ocean waters, the Great
Lakes and their connecting waters, and sub-
merged lands over which the United States
exercises jurisdiction, consistent with inter-
national law;

“(4) ‘Secretary’ means the Secretary of
Commerce; and

*(5) ‘State’ means each of the several
States, the District of Columbia, the Com-
monwealth of Puerto Rico, the Common-
wealth of the Northern Mariana Islands,
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American Samoa, the Virgin Islands, Guam,
and any other commonwealth, territory, or
possession of the United States.

“SEC. 303. SANCTUARY DESIGNATION STANDARDS.

“(a) STANDARDS.—The Secretary may des-
ignate any discrete area of the marine envi-
ronment as a national marine sanctuary and
promulgate regulations implementing the
designation if the Secretary determines that
such designation will fulfill the purposes
and policies of this title, and if the Secre-
tary finds that—

“(1) the area is of special national signifi-
cance due to its resource or human-use
values;

“(2) existing State and Federal authorities
are inadequate to ensure coordinated and
comprehensive conservation and manage-
ment of the area, including resource protec-
tion, scientific research and public educa-
tion, and that designation of such area as a
national marine sanctuary will facilitate
these objectives; and

*{3) the area is of a size and nature which
will permit comprehensive and coordinated
conservation and management.

*“(b) FAcCTORS AND CONSULTATIONS RE-
QUIRED IN MAKING FINDINGS.—

“(1) Facrors.—For purposes of determin-
ing if an area of the marine environment
meets the standards set forth in subsection
(a), the Secretary shall consider—

“(A) the area’s natural resource and eco-
logical qualities, including its contribution
to biological productivity, maintenance of
ecosystem structure, maintenance of eco-
logically or commercially important or
threatened species or species assemblages,
aind the biogeographic representation of the
site;

“(B) the area's historical, cultural, archae-
ological, or paleontological significance;

“(C) the present and potential uses of the
area that depend on maintenance of the
area's resources, including commercial and
recreational fishing, subsistence uses, other
commercial and recreational activities, and
research and education;

“(D) the present and potential activities
that may adversely affect the factors identi-
fied in subparagraphs (A), (B), and (C);

“(E) the existing State and Federal regu-
latory and management authorities applica-
ble to the area and the adequacy of those
authorities to fulfill the purposes and poli-
cies of this title;

“(F) the manageability of the area, includ-
ing such factors as its size, its ability to be
identified as a discrete ecological unit with
definable boundaries, its accessibility, and
its suitability for monitoring and enforce-
ment activities;

‘(G) the public benefits to be derived
from sanctuary status, with emphasis on
the benefits of long-term protection of na-
tionally significant resources, vital habitats,
and resources which generate tourism;

“(H) the negative impacts produced by
management restrictions on income-generat-
ing activities such as living and nonliving re-
sources development,; and

“(I) the socioeconomic effects of sanctu-
ary designation.

“(2) CoONSULTATION.—In making such de-
iﬁmth tion, the Secretary shall consult

“(A) the Committee on Merchant Marine
and Fisheries of the House of Representa-
tives and the Committee on Commerce, Sci-
ence, and Transportation of the Senate;

“(B) the Secretaries of State, Defense,
Transportation, the Secretary of the De-
partment in which the Coast Guard is oper-
ating, the Secretary of the Interior, the Ad-
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ministrator, and the heads of other interest-
ed Federal agencies;

“(C) the responsible officials or relevant
agency heads of the appropriate State and
local government entities, including coastal
zone management agencies, that will or are
likely to be affected by the establishment of
the area as a national marine sanctuary;

‘(D) the appropriate officials of any Re-
gional Fishery Management Council estab-
lished by section 302 of the Magnuson Act
(16 U.S.C. 1852) that may be affected by the
proposed designation; and

“(E) other interested persons.

“(3) RESOURCE ASSESSMENT REPORT.—In
making such determination, the Secretary
also shall draft, as part of the environmen-
tal impact statement referred to in section
304(a)(1), a resource assessment report doc-
umenting present and potential uses of the
area, including commercial and recreational
fishing, research and education, minerals
and energy development, subsistence uses,
and other commercial recreational uses. The
Secretary, in consultation with the Secre-
tary of the Interior, shall be responsible for
drafting a resource assessment section for
the report regarding any commercial or rec-
reational resource uses in the area under
consideration which are subject to the pri-
mary jurisdiction of the Department of the
Interior.

“SEC. 304. PROCEDURES FOR DESIGNATION AND IM-
PLEMENTATION.

*(a) SANCTUARY PROPOSAL.—

“(1) Norices.—In proposing to designate a
national marine sanctuary, the Secretary
shall issue in the Federal Register a notice
of the proposal, proposed regulations that
may be necessary and reasonable to imple-
ment such proposal and a summary of the
draft management plan. The Secretary shall
provide notice of the proposal in newspa-
pers of general circulation or electronic
media in the communities that may be af-
fected by the proposal. The Secretary shall
also prepare a draft environmental impact
statement, as provided by the National En-
vironmental Policy Act of 1969 (42 U.S.C.
4321 et seq.), on the proposal. Such draft
statement shall include the resource assess-
ment report required under section
303(b)(3), and maps depicting the bound-
aries of the proposed designated area and
the existing and potential uses and re-
sources of the area. Copies of the draft envi-
ronmental impact statement shall be avail-
able to the public. No sooner than thirty
days after issuing a notice under this sub-
section, the Secretary shall hold at least one
public hearing in the coastal area or areas
that will be most affected by the proposed
designation of the area as a national marine
sanctuary for the purpose of receiving the
views of interested parties. On the same day
as such notice is issued, the Secretary shall
also submit to the Committee on Merchant
Marine and Fisheries of the House of Rep-
resentatives and the Committee on Com-
merce, Science, and Transportation of the
Senate a prospectus on the proposal which
shall contain—

“(A) the terms of the proposed designa-
tion;

“(B) the basis of the findings made under
section 303(a) with respect to the area,

“(C) an assessment of the considerations
under section 303(bX1);

“(D) proposed mechanisms to coordinate
existing regulatory and management au-
thorities within the area;

“(E) the draft management plan detailing
the proposed goals and objectives, manage-
ment responsibilities, resource studies, in-
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terpretive and educational programs, and
enforcement and surveillance activities for
the area;

“(F) an estimate of the annual cost of the
proposed designation, including costs of per-
sonnel, equipment and facilities, enforce-
ment, research, and public education;

“(G) the draft environmental
statement;

“(H) an evaluation of the advantages of
cooperative State and Federal management
where proposed marine sanctuaries lie
within the territorial limits of any State or
are superjacent to the subsocil and seabed
within the seaward boundary of a State, as
the term ‘boundary’ is used in the Sub-
merged Lands Act (43 U.S.C 1301 et seq.);
and

“(I) proposed regulations to implement
the terms of designation and the measures
referred to in subparagraphs (A), (D), and
(E) and paragraph (3).

“(2) TERMS OF DESIGNATION.—The terms of
designation of a sanctuary shall include the
geographic area proposed to be included
within the sanctuary, the characteristics of
the area that give it conservation, recre-
ational, ecological, historical, research, edu-
cational, or esthetic value, and the types of
activities that will be subject to regulation
by the Secretary in order to protect those
characteristics. The terms of designation
may be modified only by the same proce-
dures by which the original designation is
made.

“(3) FISHING REGULATIONS.—The Secretary
shall provide the appropriate Regional Fish-
ery Management Council with the opportu-
nity to prepare such draft regulations for
fishing within the United States Fishery
Conservation Zone as the Council may deem
necessary to implement the proposed desig-
nation. Draft regulations prepared by the
Council or a Council determination that
regulations are not necessary pursuant to
this paragraph shall be accepted and pro-
mulgated by the Secretary unless the Secre-
tary finds that the Council’s action fails to
fulfill the purposes and policies of this title
and the goals and objectives of the proposed
designation. In preparing the draft regula-
tions, a Regional Fishery Management
Council shall also use as guidance the na-
tional standards of section 301(a) of the
Magnuson Act (16 U.S.C. 1851) to the extent
that the standards are consistent and com-
patible with the goals and objectives of the
proposed designation. The Secretary shall
prepare such regulations, if the Council de-
clines to make a determination with respect
to the need for regulations, makes a deter-
mination which is rejected by the Secretary,
or fails to prepare the draft regulations in a
timely manner. Any amendments to fishing
regulations shall be drafted, approved and
promulgated in the same manner as the
original regulations.

“(4) CoMMITTEE AcTION.—After receiving
the prospectus under subsection (a)1), the
Committee on Merchant Marine and Fisher-
ies of the House of Representatives and the
Committee on Commerce, Science, and
Transportation of the Senate may each
hold hearings on the proposed designation
and on the matters set forth in the prospec-
tus. If within the forty-five day period of
continuous session of Congress beginning on
the date of submission of the prospectus,
either Committee issues a report concerning
matters addressed in the prospectus, the
Secretary shall consider such report before
publishing a notice to designate the nation-
al marine sanctuary.

“(b) TaxING EFFECT OF DESIGNATIONS.—

impact
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“(1) Nortice.—In designating a national
marine sanctuary, the Secretary shall pub-
lish in the Federal Register notice of the
designation together with final regulations
to implement the designation and any other
matters required by law, and submit such
notice to the Congress. The Secretary shall
also advise the public of the availability of
the final management plan and the final en-
vironmental impact statement with respect
to such sanctuary. No notice of designation
may occur until the expiration of the period
for Committee action under subsection
(a)4). The designation (and any of its terms
not disapproved under this subsection) and
regulations shall take effect and become
final after the close of a review period of
forty-five days of continuous session of Con-
gress beginning on the day on which such
notice is published unless—

“(A) the Congress disapproves the desig-
nation or any of its terms, by enacting a
joint resolution of disapproval described in
paragraph (3); or

*(B) in the case of a national marine sanc-
tuary that is located partially or entirely
within the jurisdiction of any State, the
Governor affected certifies to the Secretary
that the designation or any of its terms is
unacceptable, in which case the designation
or the unacceptable term shall not take
effect in the area of the sanctuary lying
within the jurisdiction of the State.

“(2) WITHDRAWAL OF DESIGNATION.—If the
Secretary considers that actions taken
under paragraph (1) (A) or (B) will affect
the designation in such a manner that the
goals and objectives of the sanctuary cannot
be fulfilled, the Secretary may withdraw
the designation. If the Secretary does not
withdraw the designation, only those por-
tions of the designation not disapproved
under paragraph (1)XA) or not certified
under paragraph (1XB) shall take effect.

“(3) RESOLUTION OF DISAPPROVAL.—For the
purposes of this subsection, the term ‘reso-
lution of disapproval’ means a joint resolu-
tion which states after the resolving clause
the following: ‘That the Congress disap-
proves the national marine sanctuary desig-
nation entitled that was submitted to
Congress by the Secretary of Commerce on

', the first blank space being filled
with the title of the designation and the
second blank space being filled with the
date on which the notice was submitted to
Congress. In the event that the disapproval
is addressed to one or more terms of the
designation, the joint resolution shall state
after the resolving clause the following:
‘That the Congress approves the national
marine sanctuary designation entitled

that was submitted to Congress by
the Secretary of Commerce on but
disapproves the following terms of such des-
ignation: first blank space being
filled with the title of the designation, the
second blank space being filled with the
date on which the notice was submitted to
Congress, and the third blank space refer-
encing each term of the designation which
is disapproved.

“(4) PROCEDURES.—

“(A) In computing the forty-five-day peri-
ods of continuous session of Congress pursu-
ant to subsection (a¥4) and paragraph (1) of
this subsection—

“(i) continuity of session is broken only by
an adjournment of Congress sine die; and

“(ii) the days on which either House of
Congress is not in session because of an ad-
journment of more than three days to a day
certain are excluded.

“(B) When the committee to which a joint
resolution has been referred has reported
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such a resolution, it shall at any time there-
after be in order to move to proceed to the
consideration of the resolution. The motion
shall be privileged and shall be debatable.
An amendment to the motion shall not be in
order, and it shall not be in order to move to
reconsider the vote by which the motion
was agreed to or disagreed to.

“(C) This subsection is enacted by Con-
gress as an exercise of the rulemaking
power of each House of Congress, respec-
tively, and as such is deemed a part of the
rules of each House, respectively, but appli-
cable only with respect to the procedure to
be followed in the case of resolutions de-
scribed in this subsection. This subsection
supersedes other rules only to the extent
that they are inconsistent therewith, and is
enacted with full recognition of the consti-
tutional right of either House to change the
rules (so far as those relate to the procedure
of that House) at any time, in the same
manner, and to the same extent as in the
case of any other rule of such House.

“(5) ACCESS AND VALID RIGHTS.—Nothing in
this title shall be construed as terminating,
or granting to the Secretary the right to
terminate, any valid lease, permit, license,
right of subsistence use, or right of access:
Provided, That such lease, permit, license or
right was in existence on the date of enact-
ment of the Marine Sanctuaries Amend-
ments of 1983, with respect to any national
marine sanctuary designated before such
date: Provided further, That such lease,
permit, license or right is in existence on
the date of designation of any national
marine sanctuary, with respect to any na-
tional marine sanctuary designated after
the date of enactment of the Marine Sanc-
tuaries Amendments of 1983: And provided
JSurther, That the exercise of such lease,
permit, license or right shall be subject to
regulation by the Secretary consistent with
the purposes for which the sanctuary is des-
ignated.

“SEC. 305. INTERNATIONAL APPLICATION OF REGU-
LATIONS AND NEGOTIATIONS.

“(a) REcuLATIONS.—The regulations issued
under section 304 shall be applied in accord-
ance with recognized principles of interna-
tional law, including treaties, conventions,
and other agreements to which the United
States is signatory. Unless the application of
the regulations is in accordance with such
principles or is otherwise authorized by an
agreement between the United States and
the foreign state of which the affected
person is a citizen or, in the case of the crew
of a foreign vessel, between the United
States and flag state of the vessel, no regu-
lation applicable to areas or activities out-
side the jurisdiction of the United States
shall be applied to a person not a citizen, na-
tional, or resident alien of the United
States.

“(b) NEecoriATIONS.—After the taking
effect under section 304 of the national
marine sanctuary that applies to an area or
activity beyond the jurisdiction of the
United States, the Secretary of State shall
take such action as may be appropriate to
enter into negotiations with other govern-
ments in order to make necessary arrange-
ments for the protection of the sanctuary
and to promote the purposes for which it is
established.

“SEC. 306. RESEARCH AND EDUCATION.

“The Secretary shall conduct such re-
search and educational programs as are nec-
essary and reasonable to carry out the pur-
poses and policies of this title.

September 14, 1984

“8SEC. 307. ENFORCEMENT.

“(a) IN QGeNErRaL.—The Secretary shall
conduct such enforcement activities as are
necessary and reasonable to carry out this
title. The Secretary shall, whenever appro-
priate, utilize by agreement the personnel,
services, and facilities of other Federal de-
partments, agencies, and instrumentalities
on a reimbursable basis in carrying out the
Secretary's responsibilities under this title.

“(b) CiviL PENALTIES.—

“(1) CIviL PENALTY.—ANy person subject
to the jurisdiction of the United States who
violates any regulation issued under this
title shall be liable to the United States for
a civil penalty of not more than $50,000 for
each such violation, to be assessed by the
Secretary. Each day of a continuing viola-
tion shall constitute a separate violation.

“(2) Notice.—No penalty shall be assessed
under this subsection until the person
charged has been given notice and an oppor-
tunity to be heard. Upon failure of the of-
fending party to pay an assessed penalty,
the Attorney General, at the request of the
Secretary, shall commence action in the ap-
propriate district court of the United States
to collect the penalty and to seek such other
relief as may be appropriate.

“(3) IN REM JURISDICTION.—A vessel used
in the violation of a regulation issued under
this title shall be liable in rem for any civil
penalty assessed for such violation and may
be proceeded against in any district court of
tt;e United States having jurisdiction there-
of.

“(e) JurispicTioNn.—The distriet courts of
the United States shall have jurisdiction to
restrain a violation of the regulations issued
under this title, and to grant such other
relief as may be appropriate. Actions shall
be brought by the Attorney General in the
name of the United States. The Attorney
General may bring suit either on his own
initiative or the request of the Secretary.
“SEC. 308. AUTHORIZATION OF APPROPRIATIONS.

“To carry out this title, there are author-
ized to be appropriated not to exceed the
following sums:

“(1) $2,264,000 for fiscal year 1984.

“(2) $2,500,000 for fiscal year 1985.

“(3) $2,750,000 for fiscal year 1986.

“SEC. 309. SEVERABILITY.

“If any provision of this Act or the appli-
cation thereof to any person or circum-
stances is held invalid, the validity of the re-
mainder of this Act and of the application
of such provision to other persons and cir-
cumstances shall not be affected thereby.”.

TITLE II-MARINE SAFETY

SUBTITLE A

Sec. 201. (a) Before February 12, 1984, the
Secretary of the Department in which the
Coast Guard is operating shall prescribe
final regulations requiring exposure suits on
appropriate vessels operating in waters that
are less than sixty degrees Fahrenheit.

(b) A vessel may not be exempted from
the requirements of this section only be-
cause that vessel carries other lifesaving
equipment.

(c) An exposure suit required by this sec-
tion must provide adequate themal protec-
tion, buoyancy, and flotation stability, and
any other requirement the Secretary pre-
scribes.

(d)1) The owner, charterer, managing op-
erator, agent, master or individual in charge
of a vessel violating thiis section or a regula-
tion prescribed under this section is liable to
the United States Government for a civil
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penalty of not more than $5,000. The vessel
also Is liable in rem for the penalty.

(2) The owner, charterer, managing opera-
tor, agent, master, or individual in charge of
a vessel violating this section or a regulation
prescribed under this section may be fined
not more than $25,000, imprisoned for not
more than five years, or both.

(e) The Secretary shall by regulation des-
ignate waters in specified geographic areas,
and shall designate specified times of the
year, that meet the temperature standards
of this section, Those regulations are
deemed to comply with this section.

(f) The regulations prescribed under this
section shall be effective before August 31,
1984.

SvusTIiTLE B

Sec. 210. This subtitle may be cited as the
“Maritime Safety Act of 1983".

Sec. 211. (a) Section 3309 of title 46,
United States Code, is amended by adding
at the end:

“(e) At least 30 days (but not more than
60 days) before the current certificate of in-
spection issued to a vessel under subsection
(a) of this section expires, the owner, char-
terer, managing operator, agent, master, or
individual in charge of the vessel shall
submit to the Secretary in writing a notice
that the vessel—

*(1) will be required to be inspected; or

“(2) will not be operated so as to require
an inspection.”.

(b) Section 3311 of title 46, United States
Code, is amended by—

(1) inserting ‘(a)"” before "' A vessel”;

(2) striking the word *‘valid”; and

(3) inserting at the end the following:

“(b) The Secretary may direct the owner,
charterer, managing operator, agent,
master, or individual in charge of a vessel
subject to inspection under this chapter not
having a certificate of inspection—

‘(1) to have the vessel proceed to mooring
and remain there until a certificate of in-
spection is issued; or

“(2) to take immediate steps necessary for
the safety of the vessel, individuals on board
the vessel, or the environment.”.

(c) Section 3318 of title 46, United States
Code, is amended as follows:

(1) Subsection (a) is amended by—

(A) striking “The” the first time is ap-
pears and substituting “Except as otherwise
provided in this part, the" and

(B) by striking *“$1,000, except that when
the violation involves operation of a barge,
the penalty is $500.”, and substituting “not
more than $5,000.".

(2) Subsection (c) is amended by striking
“$2,000,” and substituting ‘$5,000,”.

(3) Subsection (d) is amended by striking
*$2,000,” and substituting *'$5,000,”.

(4) Subsection (e) is amended by striking
*$2,000,” and substituting $10,000,”.

(5) Subsection (f) is amended by striking
*‘$5,000,” and substituting $10,000,"”.

(6) Subsection (g) is amended by striking
“shall be fined not more than $10,000, im-
prisoned for not more than one year, or
both,” and substituting “is liable to the
Government for a civil penalty of not more
than $5,000,”.

(7) Subsection (h) is amended by striking
“United States Government for a civil pen-
alty of not more than $500.” and substitut-
ing “Government for a civil penalty of not
more than $1,000.".

(8) At the end add the following:

“(1) A person violating section 3309(c) of
this title is liable to the Government for a
civil penalty of not more than $1,000.
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“(§X1) An owner, charterer, managing op-
erator, agent, master, or Individual in
charge of a vessel required to be inspected
under this chapter operating the vessel
without the certificate of inspection is liable
to the government for a civil penalty of not
more than $10,000 for each day during
which the violation occurs, except when the
violation involves operation of a vessel of
less than 1,600 gross tons, the penalty is not
more than $2,000 for each day during which
the violation occurs. The vessel also is liable
in rem for the penalty.

“(2) A person is not liable for a penalty
under this subsection if—

“(A) the owner, charterer, managing oper-
ator, agent, master, or individual in charge
of the vessel has notified the Secretary
under section 3309(c) of this title;

“(B) the owner, charterer, managing oper-
ator, agent, master, or individual in charge
of the vessel has complied with all other di-
rections and requirements for obtaining an
inspection under this part; and

“(C) The Secretary believes that unfore-
seen circumstances exist so that it is not
feasible to conduct & scheduled inspection
before the expiration of the certificate of
inspection.

“(k) The owner, charterer, managing oper-
ator, agent, master, or individual in charge
of a vessel failing to comply with a direction
issued by the Secretary under section
3311(b) of this title is liable to the Govern-
ment for a civil penalty of not more than
$10,000 for each day during which the viola-
tion occurs. The vessel also is liable in rem
for the penalty.

“(1) A person committing an act described
by subsections (b)-(f) of this section is liable
to the Government for a civil penalty of not
more than $5,000. If the violation involves
the operation of a vessel, the vessel also is
liable in rem for the penalty.”.

Sec. 212. (a) Chapter 23 of title 40, United
States Code is amended as follows:

(1) At the end of the chapter analysis, add
the following:

“2306. Vessel reporting requirements."”.

(2) In section 2301, strike “This chapter”
and substitute “Except as provided in sec-
tion 2306 of this title, this chapter”.

(3) Add at the end the following:

“§ 2306. Vessel reporting requirements

“(a)1) An owner, charterer, managing op-
erator, or agent of a vessel of the United
States having reason to believe (because of
lack of communication with or nonappear-
ance of a vessel or any other incident) that
the vessel may have been lost or imperiled
immediately shall use all available means to
determine the status of the vessel and
notify the Coast Guard.

“(2) When more than 48 hours have
passed since the owner, charterer, managing
operator, or agent of a vessel reguired to
report to the United States Flag Merchant
Vessel Location Filing System under au-
thority of section 212(A) of the Merchant
Marine Act, 1936 (46 App. U.S.C. 1122a), re-
ceived a communication from the vessel, the
owner, charterer, managing operator, or
agent immediately shall use all available
means to determine the status of the vessel
and notify the Coast Guard.

“(3) A person notifying the Coast Guard
under paragraph (1) or (2) of this subsection
shall provide the name and identification
number of the vessel, the names of individ-
uals on board, and other information that
may be requested by the Coast Guard. The
owner, charterer, managing operator, or
agent also shall submit written confirma-
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tion to the Coast Guard within twenty-four
hours after nonwritten notification to the
Coast Guard under these paragraphs.

“(4) An owner, charterer, managing opera-
tor, or agent violating this subsection is
liable to the United States Government for
a civil penalty of not more than $6,000 for
each day during which the violation occurs.

“(bX1) The master of a vessel of the
United States required to report to the
System shall report to the owner, charterer,
managing operator, or agent at least once
every forty-eight hours.

“(2) A master violating this subsection is
liable to the Government for a civil penalty
of not more than $1,000 for each day during
which the violation occurs.

“(c) The Secretary may prescribe regula-
tions to carry out this section.”.

(bX1) Section 6101 of title 46, United
States Code, is amended—

(A) in subsection (a), by striking “and inci-
dents"”, and

(B) by striking subsection (c).

(2) Section 6103 of title 46, United States
Code, is amended by striking “or incident”.

Sec. 213. (a) Subsection (b) of section 4283
of the Revised Statutes of the United States
(46 App. U.S.C. 183(b)) is amended by strik-
ing out “$60" each place it appears and
insert in lieu thereof “$420".

(b) The amendment made by subsection
(a) shall apply to incidents occurring after
the date of enactment of this Act.

Sec. 214. Sections 211(a) and 212 of this
subtitle are effective one hundred and
eighty days after the date of enactment of
this Act.

TITLE III-MISCELLANEOUS
SUBTITLE A

Sec. 301. (a) Section 3 of the Act of De-
cember 31, 1970 (33 U.S.C. 857-3) is amend-
ed by adding “(a)" after “Sec. 3."” and by

adding at the end the following new subsec-
tion:

“(b) The Secretary may provide medical
and dental care, including care in private fa-
cilities, for personnel of the Administration
entitled to that care by law or regulation.”.

(b) The matter before subsection (b) in
the first section of the Act of July 19, 1963
(42 U.S.C. 253a(a)), is amended by striking
“at facilities of the Public Health Service:
Provided, That” and inserting in lieu there-
of “by Public Health Service if"”.

(e) The first sentence of subsection (b) of
the first section of that Act (42 U.S.C.
253a(b)) is amended—

(1) by striking out “at its hospitals and
relief stations"; and

(2) by striking out "“at hospitals of the
Public Health Service: Provided, That” and
inserting in lieu thereof “by the Public
Health Service if”.

SvusTITLE B
Sec. 310. (a) Chapter 8 of title 14, United
States Code, is amended by inserting after
section 181 the following new section:

“§ 181a. Cadet applicants; p
to Academy

“The Secretary is authorized to expend
appropriated funds for selective preappoint-
ment travel to the Academy for orientation
visits of cadet applicants."”.

(b) The table of sections at the beginning
of such chapter is amended by inserting
after the item relating to section 181 the
following new item:

ppointment travel
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“181a. Cadet applicants; selective preap-
pointment travel to Academy.".

Sec. 311, (aX1) Section 42(b) of title 14,
United States Code, is amended by striking
out "“.375" both places it appears and insert-
ing in lieu thereof “0.375".

(2) Section 290 of such title is amended by
striking out “Board" in the fourth sentence
and inserting in lieu thereof “‘Boards".

(3) The table of sections at the beginning
of chapter 13 of such title is amended by
:térzi:lns out the item relating to section

(4) Section 724 of such title is amended—

(A) by inserting “(1)"” after “(b)";

(B) by striking out the last sentence; and

(C) by adding at the end thereof the fol-
lowing new paragraph:

“¢2) The authorized number of Reserve
officers in an active status not on active
duty in the grades of commodore and rear
admiral is a total of two. However, the Sec-
retary may authorize an additional number
of Reserve officers not on active duty in the
grades of commodore and rear admiral as
necessary in order to meet planned mobili-
zation requirements."”.

(bX1) The matter in the table in section
201(a) of title 37, United States Code, under
the heading “Navy, Coast Guard, and Na-
tional Oceanic and Atmospheric Administra-
tion” and in the columns for O-8 and O-7 is
amended to read as follows:

e e . “Rear admiral (Navy

and Coast Guard) and
Rear admiral (upper
half) (National Ocean-
fc and Atmospheric
Administration)

. “Commodore (Navy and
Coast Guard) and
Rear admiral (lower
half) and commodore
(National Oceanic and
Atmospheric Adminis-
tration)"

(2MA) The heading of section 202 of such

title is amended to read as follows:

“§202. Pay grade: retired Coast Guard commo-
dores”.

(B) The item relating to section 202 in the
table of sections at the beginning of chapter
3 of such title is amended to read as follows:
“202. Pay grade: retired Coast Guard com-

modores."”.

(c) The matter in the table in section
T41(a) of title 10, United States Code, under
the heading “Navy and Coast Guard" is
amended—

(1) by striking out “Rear admiral (Navy)
and Rear admiral (upper half) (Coast
Guard)” and inserting in lieu thereof “Rear
admiral”; and

(2) by striking out “Commodore (Navy)
and Rear admiral (lower half) (Coast
Guard)” and inserting in lieu thereof “Com-
modore™.

Sec. 312. (a) Chapter 55 of title 10, United
States Code, is amended as follows:

(1) Section 1072 is amended—

(A) by striking out “the Secretary of De-
fense” and all that follows through “may
be,” in paragraph (2)(D)(ii) and inserting in
lieg thereof “the administering Secretary”;
an

(B) by adding at the end thereof the fol-
lowing new paragraph:

“(3) ‘Administering Secretaries’ means the
Secretaries of executive departments speci-
fied in section 1073 of this title as having re-
sponsibility for administering this chapter.”.

(2) Section 1073 is amended by striking
out “and the Secretary’ and all that follows
through “Navy, and” and inserting in lieu
thereof “the Secretary of Transportation
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shall administer this chapter for the Coast
Guard when the Coast Guard is not operat-
ing as a service in the Navy, and the Secre-
tary of Health and Human Services shall
administer this chapter”.

(3) Section 1074 is amended by striking
out “Secretary of Defense and the Secretary
of Health and Human Services” each place
it appears and inserting in lieu thereof “ad-
ministering Secretaries".

(4) Section 1076 is amended by striking
out “the Secretary of Defense and the Sec-
retary of Health and Human Services" in
subsections (b) and (d) and inserting in lieu
thereof “the administering Secretaries”.

(5) Section 1078 of title 10, United States
Code, is amended by striking out “the Secre-
tary of Health and Human Services” in sub-
sections (a) and (b) and inserting in lieu
i‘.hereof “the other administering Secretar-
es".

(6) Section 1079 is amended—

(A) by striking out “the Secretary of De-
fense and the Secretary of Health and
Human Services” each place it appears and
inserting in lieu thereof “the administering
Secretaries”; and

(B) by striking out “with the Secretary of
Health and Human Services” in subsections
(a) and (hX2) and inserting in lieu thereof
“with the other administering Secretaries”.

(7) Section 1080 is amended by striking
out “the Secretary of Health and Human
Services” In the second sentence and insert-
ing in lieu thereof “‘the other administering
Secretaries”,

(B) Section 1081 is amended by striking
out “the Secretary of Defense or the Secre-
tary of Health and Human Services” and in-
serting in lieu thereof “one of the adminis-
tering Secretaries",

(9) Section 1083 is amended by striking
out “the Secretary of Health and Human
Services"” in the second sentence and insert-
ing in lieu thereof “‘the other administering
Secretaries”,

(10) Section 1084 is amended—

(A) by striking out “the Secretary of De-
fense or the Secretary of Health and
Human Services” in the first sentence and
inserting in lieu thereof “an administering
Secretary”; and

(B) by striking out “he” in the second sen-
tence and inserting in lieu thereof “the ad-
ministering Secretary”.

(11) The text of section 1085 of title 10,
United States Code, is amended to read as
follows:

“If a member or former member of a uni-
formed service under the jurisdiction of one
executive department (or a dependent of
such a member or former member) receives
inpatient medical or dental care in a facility
under the jurisdiction of another executive
department, the appropriation for maintain-
ing and operating the facility furnishing the
care shall be reimbursed at rates established
by the President to reflect the average cost
of providing the care.”.

(12) Section 1086 is amended—

(A) by striking out *“the Secretary of
Health and Human Services” in subsection
(a) and inserting in lieu thereof “the other
administering Secretaries”; and

(B) by striking out “the Secretary of De-
fense and the Secretary of Health and
Human Services” in the second sentence of
subsection (e) and inserting the lieu thereof
“the administering Secretaries’.

(b)1) Before October 1, 1985, the Secre-
tary of the department in which the Coast
Guard is operating may test a flat rate per
diem allowances system for military travel
allowances.
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(2) These flat rate per diem allowances
are an amount determined by the Secretary
to be sufficient to meet normal and neces-
sary expenses in the area in which travel is
performed.

(3) The allowances may be not more than
$75 for each day in the continental United
States.

(4) The test may not begin before the
Committees on Commerce, Science, and
Transportation and Armed Services of the
Senate and the Committees on Merchant
Marine and Fisheries and Armed Services of
the House of Representatives are notified of

the test. SusTITLE C

Sec. 320. Notwithstanding section 27 of
the Merchant Marine Act, 1920 (46 App.
U.S.C. 883), the vessel Wingaway, official
number 654146, owned by George M. Brere-
ton, has the right to engage in the coastwise
trade.

Sec. 321. Notwithstanding section 27 of
the Merchant Marine Act, 1920 (46 App.
U.S8.C. 883), the Secretary of the depart-
ment in which the Coast Guard is operating
shall cause the vessel Dad's Pad, official
number 549526, owned by John C. Sciacca,
to be documented as a vessel of the United
States with the privilege of engaging in the
coastwise trade, on compliance with all
other requirements of law.

Sec. 322. Notwithstanding section 27 of
the Merchant Marine Act, 1920 (46 App.
U.8.C. 883), the Secretary of the depart-
ment in which the Coast Guard is operating
shall cause the vessel Zorba, official number
229763, owned by Howard Costa, to be docu-
mented as a vessel of the United States with
the privilege of engaging in the coastwise
trade, on compliance with all other require-
ments of law.

Sec. 323. Notwithstanding section 27 of
the Merchant Marine Act, 1920 (46 App.
U.S.C. 883), the Secretary of the depart-
ment in which the Coast Guard is operating
shall cause the vessel La Jolie, Michigan
registration number MC-2807-LB, owned by
Hugh Lewis, to be documented as a vessel of
the United States with the privilege of en-
gaging in the coastwise trade, on compliance
with all other requirements of law.

Sec. 324. Notwithstanding section 27 of
the Merchant Marine Act, 1920 (46 App.
U.S.C. 883), the Secretary of the depart-
ment in which the Coast Guard is operating
shall cause the vessel Endless Summer, offi-
cial number 296259, owned by the Common-
wealth of Virginia, to be documented as a
vessel of the United States with the privilege
of engaging in the coastwise trade, on compli-
ance with all other requirements of law.

Sec. 325. (a) Section 8101(g) of title 46,
United States Code, is amended by striking
“or part B of this subtitle applies” and sub-
stituting “applies or which is subject to in-
spection under chapter 33 of this title”.

(b) Section 8301(a) of title 46, United
States Code, is amended by—

(1) ~ater "lakes" inserting ‘“(except the
Grer.c Lakes)"”; and

(") striking “to which part B of this sub-
title applies” and inserting “subject to in-
spection under chapter 33 of this title".

(c) Section 8301(a)1) of title 46, United
States Code, is amended by Inserting “pro-
pelled by machinery or carrying passengers”
after “vessels".

(d) The analysis of chapter 85 of title 46,
United States Code, is amended by adding:
‘“8503. Federal pilots authorized.”.

(e) Section 8501(a) of title 46, United
States Code is amended by striking “part,”
and substituting “subtitle,”.
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(f) Chapter 85 of title 46, United States
Code, is amended by adding the following
new section:

“§ 8503. Federal pilots authorized

*“(a) The Secretary may require a pilot li-
censed under section 7101 of this title on a
self-propelled vessel when a pilot is not re-
quired by State law and the vessel is—

“(1) engaged in foreign commerce; and

*(2) operating on the navigable waters of
the United States.

“(b) A requirement prescribed under sub-
section (a) of this section is terminated
when the State having jurisdiction over the
area involved—

“(1) establishes a requirement for a State
licensed pilot; and

“(2) notifies the Secretary of that fact.

“(c) For the Saint Lawrence Seaway, the
Secretary may not delegate the authority
under this section to an agency except the
Saint Lawrence Seaway Development Cor-
poration.

“(d) A person violating this section or a
regulation prescribed under this section is
liable to the United States Government for
a civil penalty of not more than $25,000.
Each day of a continuing violation is a sepa-
rate violation. The vessel also is liable in
rem for the penalty.

“(e) A person that willfully and knowingly
violates this section or a regulation pre-
scribed under this section shall be fined not
more than $50,000, imprisoned for not more
than five years, or both.”.

(g) Section T of the Ports and Waterways
Safety Act of 1972 (33 U.S.C. 1226) is re-
pealed.

SusTITLE D

SEec. 330. Section 2 of the Central, West-
ern, and South Pacific Pisheries Develop-
ment Act (Public Law 92-444; 16 U.S.C.

758e) is amended by striking out *‘Pacific
Tuna Development Foundation” and insert-

ing in lieu thereof “Pacific Fisheries Devel-
opment Foundation".
SUBTITLE E—SHIFPING

Sec. 340. Subtitle IT of title 46, United
.I?atates Code, "“Shipping”, is amended as fol-
OWS:

(1) Section 2101(13) is amended by strik-
ing “except an oceanographic research
vessel or an offshore supply vessel.” and
substituting “except a fishing, fish process-
ing, oceanographic research, or offshore
supply vessel.”.

(2) Section 2101(21X(C) is amended by—

(A) striking “an offshore supply” and sub-
stituting “a fishing or fish processing vessel,
a vessel exempt under section 3302(k) of
this title, or an offshore supply";

v:j?} striking “or" at the end of subclause
(viii);

(C) striking “board.” at the end of (ix) and
substituting “board; or”; and

(D) adding at the end the following:

“(x) for a fishing or fish processing vessel
or a vessel exempt under section 3302(k), an
individual employed in fishing or fish proe-
essing carried on board the vessel; or”; and

(3) Section 2101 is amended by inserting
between clauses (10) and (11) the following:

“(10a) ‘fish’ means finfish, mollusks, erus-
taceans, and all other forms of marine
animal and plant life other than marine
mammals and birds.".

(4) Section 2101 is amended by inserting
between clauses (11) and (12) the following:

“(11a) ‘fishing' means—
ns"(A) the catching, taking, or harvesting of

h;

“(B) the attempted catching, taking, or

harvesting of fish; or
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“(C) any other activity which can reason-
ably be expected to result in the catching,
taking, or harvesting of fish.

“(11b) ‘fishing vessel' means any vessel
used primarily for, or equipped to be used
primarily for, or of a type normally used
primarily for, commercial fishing.

“(11c) ‘fish processing’ means processing
or any other activity primarily in support of
commercial fishing, including preparation,
S}lpply. storage, refrigeration, or transporta-
tion.

“(11d) ‘fish processing vessel’ means any
vessel used primarily for, or equipped to be
used primarily for, or of a type normally
used primarily for, fish processing.".

(5) Section 3302 (b) and (¢) is amended to
read as follows:

“(b) A fishing vessel is exempt from sec-
tion 3301 (1), (4), and (7) of this title.

“(e) A fish processing vessel is exempt
f:‘oim section 3301 (1), (4), (6), and (7) of this
title.”.

(6) Section 3302 is amended by adding the
following subsection:

“(k) Before January 1, 1989, a fishing or
fish processing vessel, in operation prior to
January 1, 1984, carrying cargo or carrying
not more than twelve individuals employed
in fishing or fish processing to or from an-
other fishing or fish processing vessel or a
facility used in fish processing, or and to or
from a remote community Iin Alaska, is
exempt from section 3301 (1), (3), (4), (6),
(T7), and (8) of this title."”.

(7) Section 3702 (c) and (d) is amended to
read as follows:

“(e) This chapter does not apply to a fish-
ing or fish processing vessel.

“(d) A fishing or fish processing vessel is
subject to regulation by the Secretary when
carrying flammable or combustible liquid
cargo in bulk and when not used only for
fishing or fish processing.”.

(8)(A) Item T111 in the analysis of chapter
T1 is amended to read as follows:

“T111. Licenses for fishing and fish process-
ing vessels.”.

(B) section 7111 is amended to read as fol-
lows:
“§7111. Licenses for fishing and fish processing
vessels

“Examinations for licensing individuals on
ﬂfging and fish processing vessels shall be
oral.”.

(9) Section 7301(a)1) is amended by strik-
ing “fishing” and substituting *“fishing or
fish processing"'.

(10) Section 8104(c) is amended by strik-
ing “fishing"” and substituting *fishing or
fish processing"'.

(11) Section 8104(d) is amended by strik-
ing “a fishing or whaling vessel,” and substi-
tuting “a fishing, fish processing, or whaling
vessel, a vessel exempt under section 3302(k)
of this title,”.

(12) Section 8701(a) is amended by—

(A) striking “and” at the end of clause (4);

(B) striking “personnel.” at the end of
claétse (5) and substituting ‘‘personnel; and"
an

(C) adding at the end the following clause:

“(6) a vessel exempt under section 3302(k)
of this title.”.

(13) Section 8702(a) is amended by—

(A) striking “and” at the end of clause (4),

(B) striking “personnel.” at the end of
clause (5) and substituting “personnel; and”
and

(C) adding at the end the following clause:

“(6) a vessel exempt under section 3302(k)
of this title.".

(14) Sections 8301(c), 8302(a) 1), 10303(c),
10308(c), 10311(e), 10313(b), 10313(e),
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10313(h), 10314(e), 10504(a), 10504(d),
10505(d), 10509(c), 10901, 11103(c), and
11106(d) are amended by striking “a fishing
or whaling vessel” and substituting “a fish-
ing, fish processing, or whaling vessel”.

(15) Section 11108 is amended by striking
“ga fisherman employed on a fishing vessel”
and substituting “an individual employed on
a fishing or fish processing vessel.

(16) Section 11108(c) is amended to read
as follows:

“(¢¢) This section applies to an individual
on a fishing or fish processing vessel.".

SUBTITLE F—PACIFIC SALMON
 Sec. 350. Insert in 22 U.8.C. 1978(a)}1)
after ‘‘under circumstances which diminish
the effectiveness of” the following: ‘“‘domes-
tic conservation efforts relating to Pacific
salmon or".

The SPEAKER pro tempore. The
Chair recognizes the gentleman from
Louisiana [Mr. BREAUX].

AMENDMENT IN THE NATURE OF A SUBSTITUTE
OFFERED BY MR. BREAUX

Mr. BREAUX. Mr. Speaker, I offer
an amendment in the nature of a sub-
stitute.

The Clerk read as follows:

Amendment in the nature of a substitute
offered by Mr. Breavx: Strike all after the
enacting clause and substitute:

TITLE I-MARINE SANCTUARIES

Sec. 101. This title may be cited as the
“Marine Sanctuaries Amendments of 1984".

Sec. 102, Title III of the Marine Protec-
tion, Research, and Sanctuaries Act of 1972
(16 U.S.C. 1431 et seq.) is amended to read
as follows:

“TITLE III-NATIONAL MARINE
SANCTUARIES

“SEC. 301. FINDINGS, PURPOSES, AND POLICIES.
“(a) FinpinGs.—The Congress finds that—
“(1) this Nation historically has recog-

nized the importance of protecting special

areas of its public domain, but these efforts
have been directed almost exclusively to
land areas above the high-water mark;

*(2) certain areas of the marine environ-
ment possess conservation, recreational, eco-
logical, historical, research, educational, or
esthetic qualities which give them special
national significance;

“(3) while the need to control the effects
of particular activities has led to enactment
of resource-specific legislation, these laws
cannot in all cases provide a coordinated
and comprehensive approach to the conser-
vation and management of special areas of
the marine environment;

*(4) a Federal program which identifies
special areas of the marine environment will
contribute positively to marine resource
conservation and management; and

“(5) such a Federal program will also serve
to enhance public awareness, understand-
ing, appreciation, and wise use of the
marine environment.

‘“(b) PurrOosEs AND PoLicies.—The pur-
poses and policies of this title are—

“(1) to identify areas of the marine envi-
ronment of special national significance due
to their resource or human-use values;

“(2) to provide authority for comprehen-
sive and coordinated conservation and man-
agement of these marine areas that will
complement existing regulatory authorities;

“(3) to support, promote, and coordinate
scientific research on, and monitoring of,
the resources of these marine areas;
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“(4) to enhance public awareness, under-
standing, appreciation, and wise use of the
marine environment; and

“(5) to facilitate, to the extent compatible
with the primary objective of resource pro-
tection, all public and private uses of the re-
sources of these marine areas not prohibited
pursuant to other authorities.

“SEC. 302. DEFINITIONS.

“As used in this title, the term—

“(1) ‘draft management plan' means the
plan described in section 304(aX1XE);

“(2) ‘Magnuson Act' means the Magnuson
Fishery Conservation and Management Act
(16 U.S.C. 1801 et seq.);

“(3) ‘marine environment' means those
areas of coastal and ocean waters, the Great
Lakes and their connecting waters, and sub-
merged lands over which the United States
exercises jurisdiction, consistent with inter-
national law;

“(4) ‘Secretary’ means the Secretary of
Commerce; and

“(5) ‘State’ means each of the several
States, the District of Columbia, the Com-
monwealth of Puerto Rico, the Common-
wealth of the Northern Mariana Islands,
American Samoa, the Virgin Islands, Guam,
and any other commonwealth territory, or
possession of the United States.

“SEC. 303. SANCTUARY DESIGNATION STANDARDS.

“(a) StanpArDS.—The Secretary may des-
ignate any discrete area of the marine envi-
ronment as a national marine sanctuary and
promulgate regulations implementing the
designation if the Secretary—

“(1) determines that the designation will
fulfill the purposes and policies of this title;
and

*“(2) finds that—

“(A) the area is of special national signifi-
cance due to its resource or human-use
values;

“(B) existing State and Federal authori-
ties are inadequate to ensure coordinated
and comprehensive conservation and man-
agement of the area, including resource pro-
tection, scientific research, and public edu-
cation;

“(C) designation of the area as a national
marine sanctuary will facilitate the objec-
tives in subparagraph (B), and

“(D) the area is of a size and nature that
will permit comprehensive and coordinated
conservation and management.,

“(b) FacTtors AND CONSULTATIONS RE-
QUIRED IN MAKING DETERMINATIONS AND
FINDINGS.—

“(1) Facrors.—For purposes of determin-
ing if an area of the marine environment
meets the standards set forth in subsection
(a), the Secretary shall consider—

“(A) the area’s natural resource and eco-
logical qualities, including its contribution
to biological productivity, maintenance of
ecosystem structure, maintenance of eco-
logically or commercially important or
threatened species or species assemblages,
and the biogeographic representation of the
site;

“(B) the area's historical, cultural, archae-
ological, or paleontological significance;

*“¢C) the present and potential uses of the
area that depend on maintenance of the
area's resources, including commercial and
recreational fishing, subsistence uses, other
commercial and recreational activities, and
research and education;

“(D) the present and potential activities
that may adversely affect the factors identi-
fied in subparagraphs (A), (B), and (C);

“(E) the existing State and Federal regu-
latory and management authorities applica-
ble to the area and the adequacy of those
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authorities to fulfill the purposes and poli-
cies of this title;

“(F) the manageability of the area, includ-
ing such factors as its size, its ability to be
identified as a discrete ecological unit with
definable boundaries, its accessibility, and
its suitability for monitoring and enforce-
ment activities;

“(G) the public benefits to be derived
from sanctuary status, with emphasis on
the benefits of long-term protection of na-
tionally significant resources, vital habitats,
and resources which generate tourism;

“(H) the negative impacts produced by
management restrictions on income-generat-
ing activities such as living and nonliving re-
sources development; and

“(I) the socioeconomic effects of sanctu-
ary designation.

“(2) CoNSULTATION.—In making determi-
nations and findings, the Secretary shall
consult with—

“(A) the Committee on Merchant Marine
and Fisheries of the House of Representa-
tives and the Committee on Commerce, Sci-
ence, and Transportation of the Senate;

“(B) the Secretaries of State, Defense,
Transportation, and the Interior, the Ad-
ministrator, and the heads of other interest-
ed Federal agencies;

“(C) the responsible officials or relevant
agency heads of the appropriate State and
local government entities, including coastal
zone management agencies, that will or are
likely to be affected by the establishment of
the area as a national marine sanctuary;

‘(D) the appropriate officials of any Re-
gional Fishery Management Council estab-
lished by section 302 of the Magnuson Act
(16 U.S.C. 1852) that may be affected by the
proposed designation; and

“(E) other interested persons.

“(3) RESOURCE ASSESSMENT REPORT.—In
making determinations and findings, the
Secretary shall draft, as part of the environ-
mental impact statement referred to in sec-
tion 304(a)(1), a resource assessment report
documenting present and potential uses of
the area, including commercial and recre-
ational fishing, research and education,
minerals and energy development, subsist-
ence uses, and other commercial or recre-
ational uses. The Secretary, in consultation
with the Secretary of the Interior, shall
draft a resource assessment section for the
report regarding any commercial or recre-
ational resource uses in the area under con-
sideration that are subject to the primary
jurisdiction of the Department of the Inte-
rior.

“SEC. 304. PROCEDURES FOR DESIGNATION AND IM-
PLEMENTATION.

“{a) SANCTUARY PROPOSAL.—

“(1) Notice.—In proposing to designate a
ntt:til?nal marine sanctuary, the Secretary
shall—

“(A) issue, in the Federal Register, a
notice of the proposal, proposed regulations
that may be necessary and reasonable to im-
plement the proposal, and a summary of the
draft management plan;

“(B) provide notice of the proposal in
newspapers of general circulation or elec-
tronic media in the communities that may
be affected by the proposal; and

“(C) on the same day the notice required
by subparagraph (A) is issued, the Secretary
shall submit to the Committee on Merchant
Marine and Fisheries of the House of Rep-
resentatives and the Committee on Com-
merce, Science, and Transportation of the
Senate a prospectus on the proposal which
shall contain—

“(i) the terms of the proposed designation;
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“(ii) the basis of the findings made under
section 303(a) with respect to the area;

“(iii) an assessment of the considerations
under section 303(bX1);

“(iv) proposed mechanisms to coordinate
existing regulatory and management au-
thorities within the area;

“(v) the draft management plan detailing
the proposed goals and objectives, manage-
ment responsibilities, resource studies, in-
terpretive and educational programs, and
enforcement, including surveillance, activi-
ties for the area;

“(vi) an estimate of the annual cost of the
proposed designation, including costs of per-
sonnel, equipment and facilities, enforce-
ment, research, and public education;

“(vil) the draft environmental impact
statement;

“(viif) an evaluation of the advantages of
cooperative State and Federal management
if all or part of a proposed marine sanctuary
is within the territorial limits of any State
or is superjacent to the subsoil and seabed
within the seaward boundary of a State, as
that boundary is established under the Sub-
merged Lands Act (43 U.S.C. 1301 et seq.);
and

“(ix) the proposed regulations referred to
in subparagraph (A).

*(2) ENVIRONMENTAL IMPACT STATEMENT.—
The Secretary shall—

‘“(A) prepare a draft environmental
impact statement, as provided by the Na-
tional Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.), on the proposal that in-
cludes the resource assessment report re-
quired under section 303(b)3), maps depict-
ing the boundaries of the proposed designat-
ed area, and the existing and potential uses
and resources of the area; and

“({B) make copies of the draft environmen-
tal impact statement available to the public.

“(3) PusLIC HEARING.—No sooner than
thirty days after issuing a notice under this
subsection, the Secretary shall hold at least
one public hearing in the coastal area or
areas that will be most affected by the pro-
posed designation of the area as a national
marine sanctuary for the purpose of receiv-
ing the views of interested parties.

“(4) TERMS OF DESIGNATION.—The terms of
designation of a sanctuary shall include the
geographic area proposed to be included
within the sanctuary, the characteristics of
the area that give it conservation, recre-
ational, ecological, historical, research, edu-
cational, or esthetic value, and the types of
activities that will be subject to regulation
by the Secretary to protect those character-
istics. The terms of designation may be
modified only by the same procedures by
which the original designation is made.

“(5) FISHING REGULATIONS.—The Secretary
shall provide the appropriate Regional Fish-
ery Management Council with the opportu-
nity to prepare draft regulations for fishing
within the United States Fishery Conserva-
tion Zone as the Council may deem neces-
sary to implement the proposed designation.
Draft regulations prepared by the Council,
or a Council determination that regulations
are not necessary pursuant to this para-
graph, shall be accepted and issued as pro-
posed regulations by the Secretary unless
the Secretary finds that the Council's
action fails to fulfill the purposes and poli-
cies of this title and the goals and objectives
of the proposed designation. In preparing
the draft regulations, a Regional Fishery
Management Council shall use as guidance
the national standards of section 301(a) of
the Magnuson Act (16 U.S.C. 1851) to the
extent that the standards are consistent and
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compatible with the goals and objectives of
the proposed designation. The Secretary
shall prepare the fishing regulations, if the
Council declines to make a determination
with respect to the need for regulations,
makes a determination which is rejected by
the Secretary, or fails to prepare the draft
regulations in a timely manner. Any amend-
ments to the fishing regulations shall be
drafted, approved, and issued in the same
manner as the original regulations.

“(6) COMMITTEE AcTION.—After receiving
the prospectus under subsection (a)(1XC),
the Committee on Merchant Marine and
Fisheries of the House of Representatives
and the Committee on Commerce, Science,
and Transportation of the Senate may each
hold hearings on the proposed designation
and on the matters set forth in the prospec-
tus. If within the forty-five day period of
continuous session of Congress beginning on
the date of submission of the prospectus,
either Committee issues a report concerning
matters addressed in the prospectus, the
Secretary shall consider this report before
publishing a notice to designate the nation-
al marine sanctuary.

“(b) TAKING EFFECT OF DESIGNATIONS.—

“¢1) Norice.—In designating a national
marine sancturay, the Secretary shall pub-
lish in the Federal Register notice of the
designation together with final regulations
to implement the designation and any other
maftters required by law, and submit such
notice to the Congress. The Secretary shall
advise the public of the availability of the
final management plan and the final envi-
ronmental impact statement with respect to
such sanctuary. No notice of designation
may occur until the expiration of the period
for Committee action under subsection
(a)(6). The designation (and any of its terms
not disapproved under this subsection) and
regulations shall take effect and become
final after the close of a review period of
forty-five days of continuous session of Con-
gress beginning on the day on which such
notice is published unless—

“(A) the designation or any of its terms is
disapproved by enactment of a joint resolu-
tion of disapproval described in paragraph
(3); or

“(B) in the case of a national marine sanc-
tuary that is located partially or entirely
within the seaward boundary of any State,
the Governor affected certifies to the Secre-
tary that the designation or any of its terms
is unacceptable, in which case the designa-
tion or the unacceptable term shall not take
effect in the area of the sanctuary lying
within the seaward boundary of the State.

“(2) WITHDRAWAL OF DESIGNATION.—If the
Secretary considers that action taken under
paragraph (1) (A) or (B) will affect the des-
ignation of a national marine sanctuary in a
manner that the goals and objectives of the
sanctuary cannot be fulfilled, the Secretary
may withdraw the entire designation. If the
Secretary does not withdraw the designa-
tion, only those terms of the designation
not disapproved under paragraph (1)(A) or
not certified under paragraph (1XB) shall
take effect.

“(3) RESOLUTION OF DISAPPROVAL.—For the
purposes of this subsection, the term ‘reso-
lution of disapproval’ means a joint resolu-
tion which states after the resolving clause
the following: ‘That the Congress disap-
proves the national marine sanctuary desig-
nation entitled that was submit-
ted to Congress by the Secretary of Com-
merce on ., the first blank space
being filled with the title of the designation
and the second blank space being filled with
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the date on which the notice was submitted
to Congress. In the event that the disap-
proval is addressed to one or more terms of
the designation, the joint resolution shall
state after the resolving clause the follow-
ing: 'That the Congress approves the na-
tional marine sanctuary designation entitled
that was submitted to Congress
Secretary of Commerce on
but disapproves the following
terms of such designation: the first blank
space being filled with the title of the desig-
nation, the second blank space being filled
with the date on which the notice was sub-
mitted to Congress, and the third blank
space referencing each term of the designa-
tion which is disapproved.

"(4) PROCEDURES.—

“(A) In computing the forty-five-day peri-
ods of continuous session of Congress pursu-
ant to subsection (a)(6) and paragraph (1) of
this subsection—

(i) continuity of session is broken only by
an adjournment of Congress sine die: and

“(ii) the days on which either House of
Congress is not in session because of an ad-
journment of more than three days to a day
certain are excluded.

“(B) When the committee to which a joint
resolution has been referred has reported
such a resolution, it shall at any time there-
after be in order to move to proceed to the
consideration of the resolution. The motion
shall be privileged and shall not be debata-
ble. An amendment to the motion shall not
be in order, and it shall not be in order to
move to reconsider the vote by which the
motion was agreed to or disagreed to.

“(C) This subsection is enacted by Con-
gress as an exercise of the rulemaking
power of each House of Congress, respec-
tively, and as such is deemed a part of the
rules of each House, respectively, but appli-
cable only with respect to the procedure to
be followed in the case of resolutions de-
scribed in this subsection. This subsection
supersedes other rules only to the extent
that they are inconsistent therewith, and is
enacted with full recognition of the consti-
tutional right of either House to change the
rules (so far as those relate to the procedure
of that House) at any time, in the same
manner, and to the same extent as in the
case of any other rules of such House.

“(c) Access AND VALID RIGHTS.—

“(1) Nothing in this title shall be con-
strued as terminating or granting to the
Secretary the right to terminate any valid
lease, permit, license, or right of subsistence
use or of access if the lease, permit, license,
or right—

*(A) was in existence on the date of enact-
ment of the Marine Sanctuaries Amend-
ments of 1984, with respect to any national
marine sanctuary designated before that
date; or

“(B) is in existence on the date of designa-
tion of any national marine sanctuary, with
respect to any national marine sanctuary
designated after the date of enactment of
the Marine Sanctuaries Amendments of
1984.

“(2) The exercise of a lease, permit li-
cense, or right is subject to regulation by
the Secretary consistent with the purposes
for which the sanctuary is designated.

SEC. 305. APPLICATION OF REGULATIONS AND
INTERNATIONAL NEGOTIATIONS.

“(a) RecuLaTIONS.—The regulations issued
under section 304 shall be applied in accord-
ance with generally recognized principles of
international law, and in accordance with
treaties, conventions, and other agreements
to which the United States is a party. No

by the
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regulation shall apply to a person who is
not a citizen, national, or resident alien of
the United States, unless in accordance
with—

“(1) generally recognized principles of
international law;

“(2) an agreement between the United
States and the foreign state of which the
person is a citizen; or

“(3) an agreement between the United
States and the flag state of a foreign vessel,
if the person is a crewmember of the vessel.

“(b) NecoriaTiONS.—The Secretary of
State, in consultation with the Secretary,
shall take appropriate action to enter into
negotiations with other governments to
make necessary arrangements for the pro-
tection of any national marine sanctuary
and to promote the purposes for which the
sanctuary is established.

“SEC. 306. RESEARCH AND EDUCATION.

“The Secretary shall conduct research
and educational programs as are necessary
and reasonable to carry out the purposes
and policies of this title.

“SEC. 307. ENFORCEMENT.

“a) IN GEeNERAL—The Secretary shall
conduct such enforcement activities as are
necessary and reasonable to carry out this
title. The Secretary shall, whenever appro-
priate, utilize by agreement the personnel,
services, and facilities of other Federal de-
partments, agencies, and instrumentalities
on a reimbursable basis in carrying out the
Secretary's responsibilities under this title.

“(b) C1viL PENALTIES.—

“(1) CrviL. PENALTY.—Any person subject
to the jurisdiction of the United States who
violates any regulation issued under this
title shall be liable to the United States for
a civil penalty of not more than $50,000 for
each such violation, to be assessed by the
Secretary. Each day of a continuing viola-
tion shall constitute a separate violation.

“(2) Notice.—No penalty shall be assessed
under this subsection until the person
charged has been given notice and an oppor-
tunity to be heard. Upon failure of the of-
fending party to pay an assessed penalty,
the Attorney General, at the request of the
Secretary, shall commence action in the ap-
propriate district court of the United States
to collect the penalty and to seek such other
relief as may be appropriate.

*(3) IN REM JURISDICTION.—A vessel used
in the violation of a regulation issued under
this title shall be liable in rem for any civil
penalty assessed for such violation and may
be proceeded against in any district court of
the United States having jurisdiction there-
of.

“(e) JurispicTioN.—The district courts of
the United States shall have jurisdiction to
restrain a violation of the regulations issued
under this title, and to grant such other
relief as may be appropriate. Actions shall
be brought by the Attoney General in the
name of the United States. The Attorney
General may bring suit either on the Attor-
ney General's own initiative or at the re-
quest of the Secretary.

“SEC. 308, AUTHORIZATION OF APPROPRIATIONS.

“To carry out this title, there are author-

ized to be appropriated:
(1) $3,000,000 for fiscal year 1985.
(2) $3,300,000 for fiscal year 1986.
“(3) $3,600,000 for fiscal year 1987.
““(4) $3,900,000 for fiscal year 1988.
“SEC. 309, SEVERABILITY.

“If any provision of this Act or the appli-
cation thereof to any person or circum-
stances is held invalid, the validity of the re-
mainder of this Act and of the application
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of such provision to other persons and cir-
cumstances shall not be affected thereby.”.

TITLE II-MARINE SAFETY

Subtitle A—Inspection and Reporting
Requirements

Sec. 210, This subtitle may be cited as the
“Maritime Safety Act of 1984".

Sec. 211. (a) Section 3309 of title 486,
United States Code, is amended by adding
at the end:

“(c) At least 30 days (but not more than
60 days) before the current certificate of in-
spection issued to a vessel under subsection
(a) of this section expires, the owner, char-
terer, managing operator, agent, master, or
individual in charge of the vessel shall
submit to the Secretary in writing a notice
that the vessel—

“(1) will be required to be inspected; or

*“(2) will not be operated so as to require
an inspection.”.

(b) Section 3311 of title 46, United States
Code, is amended by—

(1) striking “A vessel” and substituting
“(a) Except as provided in subsection (b), a
vessel™;

(2) striking the word “valid"; and
(3) inserting at the end the following:

“(b) The Secretary may direct the owner,
charterer, managing operator, agent,
master, or individual in charge of a vessel
subject to inspection under this chapter and
niot having on board a certificate of inspec-
tion—

(1) to have the vessel proceed to mooring
and remain there until a certificate of in-
spection is issued;

“(2) to take immediate steps necessary for
the safety of the vessel, individuals on board
the vessel, or the environment; or

“(3) to have the vessel proceed to a place
to make repairs necessary to obtain a certifi-
cate of inspection.”.

(c) Section 3318 of title 46, United States
Code, is amended as follows:

(1) Subsection (a) is amended by—

(A) striking “The" the first time it ap-
pears and substituting “Except as otherwise
provided in this part, the” and

(B) striking "$1,000, except that when the
violation involves operation of a barge, the
penalty is $500.”, and substituting ‘“not
more than $5,000.".

(2) Subsection (c) is amended by striking
““$2,000,” and substituting *$5,000,”.

(3) Subsection (d) is amended by striking
*$2,000," and substituting **$5,000,"”.

(4) Subsection (e) is amended by striking
*$2,000,” and substituting “$10,000,".

(5) Subsection (f) is amended by striking
“$5,000,” and substituting **$10,000,”.

(6) Subsection (g) is amended by striking
“ghall be fined not more than $10,000, im-
prisoned for not more than one year, or
both,” and substituting "is liable to the
Government for a civil penalty of not more
than $5,000,".

(7T) Subsection (h) is amended by striking
“United States Government for a civil pen-
alty of not more than $500.” and substitut-
ing “Government for a civil penalty of not
more than $1,000.”,

(8) At the end add the following:

“{i) A person violating section 3309(c) of
this title is liable to the Government for a
civil penalty of not more than $1,000.

“(j)(1) An owner, charterer, managing op-
erator, agent, master, or individual in
charge of a vessel required to be inspected
under this chapter operating the vessel
without the certificate of inspection is liable
to the Government for a civil penalty of not
more than $10,000 for each day during
which the violation occurs, except when the
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violation involves operation of a vessel of
less than 1,600 gross tons, the penalty is not
more than $2,000 for each day during which
the violation occurs. The vessel also is liable
in rem for the penalty.

“(2) A person is not liable for a penalty
under this subsection if—

“(A) the owner, charterer, managing oper-
ator, agent, master, or individual in charge
of the vessel has notified the Secretary
under section 3309(c) of this title;

“(B) the owner, charterer, managing oper-
ator, agent, master, or individual in charge
of the vessel has complied with all other di-
rections and requirements for obtaining an
inspection under this part; and

“{C) The Secretary believes that unfore-
seen circumstances exist so that it is not
feasible to conduct a scheduled inspection
before the expiration of the certificate of
inspection

“(k) The owner, charterer, managing oper-
ator, agent, master, or individual in charge
of the vessel failing to comply with a direc-
tion issued by the Secretary under section
3311(b) of this title is liable to the Govern-
ment for a civil penalty of not more than
$10,000 for each day during which the viola-
tion occurs. The vessel also is liable in rem
for the penalty.

“(1) A person committing an act described
by subsections (b)-(f) of this section is liable
to the Government for a civil penalty of not
more than $5,000. If the violation involves
the operation of a vessel, the vessel also is
liable in rem for the penalty.”.

Sec. 212. (a) Chapter 23 of title 46, United
States Code is amended as follows:

(1) At the end of the chapter analysis, add
the following:

*'2306. Vessel reporting requirements.”.

(2) In section 2301, strike “This chapter”
and substitute “Except as provided in sec-
tion 2306 of this title, this chapter".

(3) Add at the end the following:

“§ 2306. Vessel reporting requirements

“(a)(1) An owner, charterer, managing op-
erator, or agent of a vessel of the United
States, having reason to believe (because of
lack of communication with or nonappear-
ance of a vessel of any other incident) that
the vessel may have been lost or imperiled,
immediately shall—

(A) notify the Coast Guard; and

(B) use all available means to determine
the status of the vessel.

“(2) When more than 48 hours have
passed since the owner, charterer, managing
operator, or agent of a vessel required to
report to the United States Flag Merchant
Vessel Location Filing System under au-
thority of section 212(A) of the Merchant
Marine Act, 1936 (46 App. U.S.C. 1122a), has
received a communication from the vessel,
the owner, charterer, managing operator, or
agent immediately shall—

(A) notify the Coast Guard; and

(B) use all available means to determine
the status of the vessel.

“(3) A person notifying the Coast Guard
under paragraph (1) or (2) of this subsection
shall provide the name and identification
number of the vessel, the names of individ-
uals on board, and other information that
may be requested by the Coast Guard. The
owner, charterer, managing operator, or
agent also shall submit written confirma-
tion to the Coast Guard within 24 hours
after nonwritten notification to the Coast
Guard under those paragraphs.

““(4) An owner, charterer, managing opera-
tor, or agent violating this subsection is
liable to the United States Government for
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a civil penalty of not more than $5,000 for
each day during which the violation occurs.

“(bX1) The master of a vessel of the
United States required to report to the
System shall report to the owner, charterer,
managing operator, or agent at least once
every 48 hours.

“(2) A master violating this subsection is
liable to the Government for a civil penalty
of not more than $1,000 for each day during
which the violation occurs.

“(e) The Secretary may prescribe regula-
tions to carry out this section.”.

(bX1) Section 6101 of title 46, United
States Code, is amended—

(A) in subsection (a), by striking “and inei-
dents"; and (B) by striking subsection (c).

(2) Section 6103 of title 46, United States
Code, is amended by striking ‘“‘or incident".

Sec. 213. (a) Subsection (b) of section 4283
of the Revised Statutes of the United States
(46 App. U.S.C. 183(b)) is amended by strik-
ing out “$60" each place it appears and in-
serting in lieu thereof “$420”,

(b) The amendment made by subsection
(a) shall apply to incidents occurring after
the date of enactment of this Act.

Sec. 214. Sections 211(a) and 212 of this
subtitle are effective 180 days after the date
of enactment of this Act.

Subtitle B—Recreational Diving Safety

Sec. 220. (a) Within 180 days after the
date of enactment of this section, the Rules
of the Road Advisory Council and the Na-
tional Boating Safety Advisory Council
shall report to the Secretary of the depart-
ment in which the Coast Guard is operating
recommendations regarding the need for
the display of a divers flag (traditionally
recognized as a bright or fluorescent red
flag having a diagonal white stripe) or any
other signal, if appropriate, to promote
safety in recreational diving operations and
navigation under the jurisdiction of the
United States. In developing the recommen-
dations, the councils shall consider, as a
minimum: visibility requirements; restric-
tion of diver and vessel operations in a
diving area; adequacy of, and conformity
with, the laws of the States and internation-
al practice and with the laws of the United
States governing navigation safety; appro-
priate penalties; and the views of the recre-
ational diving community.

(b) Within one year after the date of en-
actment of this section, the Secretary of the
department in which the Coast Guard is op-
erating shall transmit to Congress the rec-
ommendations required under subsection
(a) of this section and the Secretary's eval-
uation and recommendations for recreation-
al diving safety and, as appropriate, pro-
posed legislation to implement those recom-
mendations.

TITLE III-NOAA CORPS

SuBTITLE A—HEALTH CARE

Sec. 310. (a) Section 3 of the Act of De-
cember 31, 1970 (33 U.S.C. 857-3) is amend-
ed by adding “(a)" after “Sec. 3.” and by
adding at the end the following new subsec-
tion:

“(b) the Secretary may provide medical
and dental care, including care in private fa-
cilities, for personnel of the Administration
entitled to that care by law or regulation.”.

(b) The matter before subsection (b) in
the first section of the Act of July 19, 1963
(42 U.8.C. 253a(a)), is amended by striking
“at facilities of the Public Health Service:
Provided, That” and inserting in lieu there-
of “by the Public Health Service if".
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(c) The first sentence of subsection (b) of
the first section of that Act (42 U.S.C.
253a(b)) is amended—

(1) by striking “at its hospitals and relief
stations™; and

(2) by striking “"at hospitals of the Public
Health Service: Provided, That" and insert-
ing in lieu thereof “by the Public Health
Service if".

SusTITLE B—PERSONNEL PROVISIONS

Sec. 320. (aX1) Sections 8 and 9 of the
Coast and Geodetic Survey Commissioned
Officers’ Act of 1948 (33 U.S.C. 853g, 853h)
are amended to read as follows:

“Sec. 8. (a) as recommended by the Per-
sonnel board—

“(1) an officer in the permanent grade of
captain or commander may be transferred
to the retired list; and

“(2) an officer in the permanent grade of
lieutenant commander, lieutenant, or lieu-
tenant (junior grade) who is not qualified
for retirement may be separated from the
service.

“(b) In any fiscal year, the total number
of officers selected for retirement or separa-
tion under subsection (a) plus the number
of officers retired for age may not exceed
the whole number nearest four percent of
the total number of officers authorized to
be on the active list, except as otherwise
provided by law.

“(¢) Any retirement or separation under
subsection (a) shall take effect on the first
day of the sixth month beginning after the
date on which the Secretry of Commerce
approves the retirement or separation,
except that if the officer concerned requests
earlier retirement or separation, the date
shall be as determined by the Secretary.

“Sec. 9. (a) An officer who is separated
under section 8 and who has completed
more than three years of continuous active
service immediately before that separation
is entitled to separation pay computed
under subsection (b) unless the Secretary of
Commerce determines that the conditions
under which the officer is separated do not
warrant payment of that pay.

“(bX1) In the case of an officer who has
completed five or more years of continuous
active service immediately before that sepa-
ration, the amount of separation pay which
may be paid to the officer under this section
is 10 percent of the product of (A) the years
of active service creditable to the officer,
and (B) 12 times the monthly basic pay to
which the officer was entitled at the time of
separation, or $30,000, whichever is less.

“(2) In the case of an officer who has com-
pleted three but fewer than five years of
continuous active service immediately
before that separation, the amount of sepa-
ration pay which may be paid to the officer
under this section is one-half of the amount
computed under paragraph (1), but in no
event more than $15,000.

“¢C) In determining an officer's years of
active service for the purpose of computing
separation pay under this section, each full
month of service that is in addition to the
number of full years of service creditable to
the officer is counted as one-twelfth of a
year and any remaining fractional part of a
month is disregarded.

“¢dx1) A period for which an officer has
previously received separation pay, sever-
ance pay, or readjustment pay under any
other provision of law based on service in a
uniformed service may not be included in
determining the years of creditable service
that may be counted in computing the sepa-
ration pay of the officer under this section.
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*(2) The total amount that an officer may
receive in separation pay under this section
and separation pay, severance pay, and re-
adjustment pay under any other provision
of law based on service in a uniformed serv-
ice may not exceed $30,000.

“(eX1) An officer who has received separa-
tion pay under this section, or separation
pay, severance pay, or readjustment pay
under any other provision of law, based on
service in a uniformed service and who later
qualifies for retired pay under this Act shall
have deducted from each payment of retired
pay so much of that pay as is based on the
service for which the officer received that
separation pay, severance pay, or readjust-
ment pay until the total amount deducted is
equal to the total amount of separation pay,
severance pay, and readjustment pay re-
ceived.

“(2) An officer who has received separa-
tion pay under this section may not be de-
prived, by reason of receipt of that pay, of
any disability compensation to which the of-
ficer is entitled under the laws administered
by the Veterans' Administration, but there
shall be deducted from that disability com-
pensation an amount equal to the total
amount of separation pay received. Notwith-
standing the preceding sentence, no deduc-
tion may be made from disability compensa-
tion for the amount of separation pay re-
ceived because of an earlier discharge, sepa-
ration, or release from a period of active
duty if the disability which is the basis for
that disability compensation was incurred
gr aggravated during a later period of active

uty.”.

(2) Section 1174(h)1) of title 10, United
States Code, is amended by striking out
“severance pay" the first and second place it
appears and inserting in lieu thereof "“sepa-
ration pay, severance pay,'.

(b) Section 12(c) of the Coast and Geodet-
ic Survey Commissioned Officers’ Act of
1948 (33 U.S.C. 853j-1(¢)) is amended—

(1) by striking out “deemed necessary or
desirable’ and inserting in lieu thereof “de-
termined”;

(2) by striking out “alone provided" and
inserting in lieu thereof “alone. Any"';

(3) by striking out “will terminate’ and in-
serting in lieu thereof “terminates”; and

(4) by striking out “assignment,” and all
that follows and inserting in lieu thereof
“assignment.".

(cX1l) The Coast and Geodetic Survey
Commissioned Officers’ Act of 1948 (33
U.S.C. 853a et seq.) is amended by adding at
the end thereof the following new section:

“Sec. 24. (a) The Secretary may designate
positions in the Administration as being po-
sitions of importance and reponsibility for
which it is appropriate that commissioned
officers of the Administration, if serving in
those positions, serve in the grade of vice
admiral, rear admiral, or commodore as des-
ignated by the Secretary for each position,
and may assign officers to those positions.
An officer assigned to any position under
this section has the grade designated for
that position if appointed to that grade by
the President, by and with the advice and
consent of the Senate.

“(b) The number of officers serving on
active duty under appointments under this
section may not exceed—

*(1) one in the grade of vice admiral;

“(2) three in the grade of rear admiral;
and

“(3) three in the grade of commodore.

*(c) An officer appointed to a grade under
this section, while serving in that grade,
shall have the pay and allowances of the
grade to which appointed.
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“(d) An appointment of an officer under
this section—

*(1) does not vacate the permanent grade
held by the officer; and

(2) creates a vacancy on the active list.

“(e) The provisions of section 2(g) of Re-
organization Plan Numbered 4 of 1970 (84
Stat. 2090, 5 U.S.C. App.) apply to an officer
who serves in a grade above captain under
an appointment under this section in the
same manner as if the officer served in that
grade under section 2(d) or 2(f) of that Re-
organization Plan.”.

(2) After the date of the enactment of this
Act, no appointment of a commissioned offi-
cer may be made under section 2(d) or 2(f)
of Reorganization Plan Numbered 4 of 1970
(84 Stat. 2090, 5 U.S.C. App.).

(3) Effective as of December 28, 1977, sec-
tion 3(a)(1) of Public Law 95-219 is amended
by striking out “Section 2" and inserting in
lieu thereof “Section 2(e)".

(4XA) An officer of the commissioned
corps of the National Oceanic and Atmos-
pheric Administration who on the day
before the date of the enactment of this Act
was carried on active duty in the grade of
rear admiral and was receiving the basic pay
of a rear admiral of the upper half shall
after that date be serving in the grade of
rear admiral.

(B) An officer who on the day before the
date of the enactment of this Act was serv-
ing on active duty in the grade of rear admi-
ral and was receiving the basic pay of a rear
admiral of the lower half shall after that
date be serving in the grade of commodore,
but shall (while serving in that grade) retain
the title of rear admiral and be entitled to
wear the uniform and insignia of a rear ad-
miral.

(C) An officer who on the date before the
date of the enactment of this Act held the
grade of rear admiral on the retired list re-
tains the grade of rear admiral and is enti-
tled to wear the uniform and insignia of a
rear admiral.

TITLE IV—-FISHERIES

SvueTtiTLE A—PacIFic FISHERIES
DEVELOPMENT FOUNDATION

Sec. 410. Section 2 of the Central, West-
ern, and South Pacific Fisheries Develop-
ment Act (Public Law 92-444; 16 U.S.C.
758e) is amended by striking out ‘‘Pacific
Tuna Development Foundation” and insert-
ing in lieu thereof “Pacific Fisheries Devel-
opment Foundation.

Subtitle B—Fishermen’s Contingency Fund

Sec. 420. Title IV of the Outer Continen-
tal Shelf Lands Act Amendments of 1978 (43
U.8.C. 1841 et seq.) is amended—

(1) by striking in section 403(a)1) “limita-
tion on"” and substituting ““limitation of not
less than 90 days on";

(2) by striking out “25 per centum" in sec-
tion 403(c)1) and inserting in lieu thereof
“50 percent’’;

(3) by striking out *, except” and all that
follows thereafter in section 405(a) and in-
serting in lieu thereof “under subsection
(dX1).”; and

(4) by inserting “time,"” before “form" in
section 405(d)(1).

Subtitle C—Fisheries Loan Fund
Sec. 430. The PFish and Wildlife Act of
1956 (16 U.8.C. T42a et seq.) is amended—
(1) by striking out “September 30, 1984"
each place it appears in section 4(c) and in-
serting in lieu thereof “September 30, 1986";
and
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(2) by striking out “1982, 1983, and 1984."”
in section T(cX6) and inserting in lieu there-
of 1982, 1983, 1984, 1985, and 1986.",

Sec, 431, Section 221(a) of the American
Fisheries Promotion Act (16 U.S.C. T42(c)
note) is amended—

(1) by amending subsection (a)—

(A) by amending the side heading to read
as follows: “LOAN AUTHORITY.—", and

(B) by striking out “September 30, 1984"
argld inserting in lieu thereof “September 30,
1986,

(2) by amending subsection (b)—

(A) by striking out “each of fiscal years
1982, 1983, 1984,” in paragraph (2)(A) and
inserting in lieu thereof “each of fiscal
years 1982, 1983, 1984, 1985, and 1986,”, and

(B) by striking out 1981, 1982, 1983, and
1984" in paragraph (2)XC) and inserting in
lieu thereof “1981, 1982, 1983, 1984, 1985,
and 1986"; and

(3) by striking out “any of fiscal years
1981, 1982, 1983, and 1984,” in subsection
(cX1) and inserting in lieu thereof “any of
fiscal years 1981, 1982, 1983, 1984, 1985, and
1986,".

Sec. 432. All moneys in the Fisheries Loan
Fund established under Section 4 of the
Fish and Wildlife Act of 1956 (16 U.S.C.
T42¢), as amended, shall be invested by the
Secretary of Commerce in obligations of the
United States, except so much as shall be
currently needed for loans or administrative
expenses authorized under the Fisheries
Loan Fund. All accrued proceeds from such
investment shall be, subject to amounts pro-
vided in advance by appropriations, credited
by the Secretary of the Treasury to the
debt of the Secretary of Commerce incurred
under Section 1105(d) of the Merchant
Marine Act, 1936 (46 U.S.C. 1275), as amend-
ed, in connection with fisheries financing
under title XI of the Merchant Marine Act,
1936 (46 U.S.C. 1271-1280), as amended, for
so long as such debt exists. All accrued pro-
ceeds from such investment, after such debt
has been liquidated, shall be, subject to
amounts provided in advance by appropria-
tions, credited to the fisheries portion of the
Federal Ship Financing Fund established
under Section 1102 of the Merchant Marine
Act, 1936 (46 U.S.C. 1272), as amended, and
used for the fisheries purposes provided in
title XI of the Merchant Marine Act, 1936
(46 U.S.C. 1271-1280), as amended.

Subtitle D—Governing International Fish-
ery Agreement With the Home Govern-
ment of the Faroe Islands and the Gov-
ernment of Denmark

Sec. 440. Notwithstanding section 203 of
the Magnuson Fishery Conservation and
Management Act of 1976, the Governing
International Fishery Agreement between
the Government of the United States of
America of the One Part and the Home
Government of the Faroe Islands and the
Government of Denmark of the Other Part
Concerning Faroese Fishing in Fisheries Off
the Coasts of the United States, as con-
tained in the message to Congress from the
President of the United States dated July
13, 1984—

(1) is approved by Congress as a governing
international fishery agreement for pur-
poses of that Act; and

(2) may enter into force with respect to
the United States in accordance with the
terms of Article XVI of the Agreement fol-
lowing the enactment of this title.

TITLE V—-VESSELS

Sec. 510. Notwithstanding sections
12105(d), 12106(aX2), 12107(aX2), and
12108(a)(2) of title 46, United States Code,
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and section 27 of the Merchant Marine Act,
1920 (46 App. U.S.C. 833), as applicable, the
Secretary of the department in which the
Coast Guard is operating may issue certifi-
cates of documentation for the following
vessels—

(a) Wingaway, official number 6541486;

(b) Endless Summer, official number
296259,

(¢) Muskegon Clipper, official number
252908;

(d) Scuba King, official number 532376,

(e) Ululani, official number 239729;

(f) No Slack, official number 587630; and

(g) La Jolie, Michigan registration number
MC2780LB.

Mr. BREAUX (during the reading).
Mr. Speaker, I ask unanimous consent
that the amendment in the nature of a
substitute be considered as read and
printed in the RECORD.

The SPEAKER pro tempore. Is
there objection to the request of the
gentleman from Louisiana?

There was no objection.

The SPEAKER pro tempore. The
question is on the amendment in the
nature of a substitute offered by the
gentleman from Louisiana [Mr.
BreaUux].

The amendment in the nature of a
substitute was agreed to.

Mr. BREAUX. Mr. Speaker, I am
pleased to rise in support of S.1102
which, I believe, will substantially
strengthen the existing Marine Sanc-
tuaries Program. In addition, titles II
through V of this bill contain several
noncontroversial yet very important
provisions that have been worked out
among our committee and the Senate
relating to maritime safety, the NOAA

corps, fisheries and the documentation
of certain vessels under U.S. law.

Since its inception in 1972, the
Marine Sanctuaries Program has been
wrought with controversy largely at-
tributable to the initial failure of Con-
gress to provide clear and specific
guidance regarding the objectives of
this program. The bill before us repre-
sents the product of an extensive and
commendable effort on the part of the
Members and staffs of the House and
the Senate to rectify many of the defi-
ciencies in existing law.

First, title I of the bill clarifies that
the Marine Sanctuaries Program is
not to be used as an oceanwide man-
agement tool but is simply a means to
protect relatively small, discrete areas
of the marine environment where ex-
isting State and Federal authorities
are inadequate. Such areas must pos-
sess certain unique characteristics of
national significance which not only
should, but can be practically man-
aged as a unit. Furthermore, this legis-
lation specifies that while the overall
thrust of the program is to protect
certain unigue areas from degredation,
we have not created another wilder-
ness area system in which man’s ac-
tivities are to be uniformly excluded.
Instead, man’s activities are to be per-
mitted, and in some cases, encouraged
in marine sanctuaries to the extent
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that such activities do not detract
from the integrity of the sanctuary.

Over the years, many ocean resource
user groups have indicated a need for
greater access to a better defined deci-
sionmaking process regarding marine
sanctuary designations. In this bill we
have provided explicit guidelines for
the Secretary of Commerce, in full co-
operation with other affected Federal
agencies, to evaluate and ultimately
select proposed marine sanctuary sites.
This evaluation must include the prep-
aration of an environmental impact
statement along with a resource as-
sessment report documenting the
present and potential uses of the area,
including fishing, minerals, and energy
development.

Marine sanctuary proposals are then
to be submitted to the Merchant
Marine and Fisheries Committee and
the Committee on Commerce, Science,
and Transportation in the Senate for
their evaluation. It is intended that
these committees will provide a forum
to hear and evaluate disputes raised
by those interests directly impacted by
proposed marine sanctuary designa-
tions and to make responsible recom-
mendations to the Secretary thereon.
I fully expect that the Secretary will
seriously consider the recommenda-
tions of Congress in making final
marine sanctuary designations. If this
is not found to be the case, I believe it
will be appropriate for Congress to
assert greater authority in designing
marine sanctuaries through an affirm-
ative sanctuary approval process.

Title I of the bill further directs the
regional fishery management councils
to develop draft regulations which per-
tain to fishing within marine sanctuar-
ies. It is intended that the Secretary of
Commerce shall promulgate such reg-
ulations according to proper adminis-
trative procedure to the extent that
such draft regulations are consistent
with the purposes and policies of the
Marine Sanctuaries Act and the goals
and objectives of the proposed sanctu-
ary designation. It is further intended
that, in developing such draft regula-
tions, the regional fishery manage-
ment councils will apply the national
standards for fishery management of
the Fishery Conservation and Manage-
ment Act.

Title II of this bill contains the Mar-
itime Safety Act of 1984 which ad-
dresses a number of deficiencies in ex-
isting law regarding the safe operation
of U.S. merchant vessels. These provi-
sions include a requirement for the
owner, agent, or managing operator of
a vessel to notify the Coast Guard well
in advance of any upcoming inspection
requirements of vessels under their
purview, as well as stiff civil penalties
for the operation of a vessel without a
certificate of inspection.

In order to facilitate and expedite a
timely response to maritime disaster
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by the U.S. Coast Guard, title II fur-
ther requires the owner, agent or man-
aging operator and the master of a
merchant vessel to maintain frequent
scheduled communications as a means
to keep constant track of vessels. Im-
mediate notification of the U.S. Coast
Guard is also required if scheduled
communications with a vessel are
broken and there is a reason to believe
that such vessel may have been lost or
imperiled.

Lastly, the Maritime Safety Act of
1984 contained in title II of this bill at-
temts to modernize a 1936 law which
imposes a $60 per ton limit of ship-
owner's liability for death and person-
al injury claims by raising that limit,
consistent with inflation, to $420 per
ton.

Title II of the bill also contains a
noncontroversial provision relating to
the safety of recreational diving in
U.S. waters. The bill directs the rules
of the Road Advisory Council and the
National Boating Safety Advisory
Council in cooperation with the U.S.
Coast Guard to fully examine and
report on the safety issues surround-
ing divers and vessels in the maritime
environment, particularly with respect
to the need for display of the divers
flag to promote diving safety as it re-
lates to existing State laws.

Briefly, title IIT of S. 1102 attempts
to bring the health care and retire-
ment benefits of certain National Oce-
anic and Atmospheric Administration
[NOAA] personnel, particularly those
in the NOAA Corps which is responsi-
ble for operating the NOAA vessel
fleet, more into line with other similar
agencies. The health care provisions
respond to the fact that the Public
Health Service facilities which provide
services to the NOAA Corps personnel
have been phased out of existence.
These provisions change no basic enti-
tlements and are virtually identical to
the authority given to the U.S. Coast
Guard. In order to improve the admin-
istration and functioning of the NOAA
Corps, this title of the bill also pro-
vides the Secretary of Commerce with
the flexibility to assign commissioned
officers in the NOAA Corps to a wide
range of administrative operational
positions.

Title IV of the bill contains several
noncontroversial but very important
provisions relating to fisheries. Brief-
ly, section 410 amends the Central,
Western, and South Pacific Fisheries
Development Act to change the name
of the Pacific Tuna Development
Foundation to the Pacific Fisheries
Development Foundation. This change
simply reflects the intention of the
National Marine Fisheries Service and
the Foundation to expand their tradi-
tional tuna fishery development activi-
ties to include the development activi-
ties to include the development of
other fishery resources in the central,
western, and south Pacific region.
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Section 420 amends the fishermen’s
contingency fund established under
title IV of the Outer Continental
Shelf Lands Act. As you know, the
fishermen'’s contingency fund provides
compensation to U.S. commercial fish-
ermen for vessel, gear, and economic
loss resulting from obstructions relat-
ed to oil and gas exploration and de-
velopment on the Outer Continental
Shelf [OCS]. The fund is entirely cap-
italized by assessments on the oil and
gas industry operating on the OCS.

Because of difficulties in program
administration and with fishermen
meeting the current statutory dead-
line for filing claims within 60 days,
the amendment directs the Secretary
of Commerce to establish by regula-
tion a timeframe for claim filing pro-
cedures which is more responsive to
the needs of both industry and the Na-
tional Marine Fisheries Service which
administers this program. The amend-
ment does specify, however, that in no
case shall the limit on the time for
filing a claim be less than 90 days. In
addition to these provisions, section
420 of the bill amends the fishermen's
contingency fund to increase the level
of compensation for a fishermen'’s eco-
nomic loss—that being the gross reve-
nue lost during the time required for
gear or vessel repair—from 25 percent
to 50 percent. This level of compensa-
tion will preserve the strong disincen-
tive for fraudulent economic loss
claims yet will provide a much more
equitable settlement to an aggrieved
fishing industry.

Section 430 of the bill reauthorizes
the fisheries loan fund established
pursuant to the Fish and Wildlife Act
of 1956. As you know, this fund is cur-
rently used primarily to provide short-
term assistance to commercial fisher-
men in danger of defaulting first, on
Federal loan guarantees under the
Title XI Obligation Guaranty Pro-
gram and, second, on other non-Feder-
al loans. As such, the fund has served
as an important protection for Federal
investments in a number of fisheries
throughout the United States and is
capitalized entirely by fees assessed on
foreign fishermen for the privilege of
fishing in U.S. waters.

Section 430 also amends the Fisher-
ies Loan Fund Program to deposit the
moneys in the fund in an interest
bearing account which will generate
revenue, subject to appropriations, to
assist in compensating any defaults
which have or will occur under the
title XI program. I think this provi-
sion represents a sound business ap-
proach to the management of these
funds and is a very appropriate use of
foreign fishing fees to assist our Gov-
ernment and fishing industry.

Finally, section 440 of this title pro-
vides the necessary congressional ap-
proval of a Governing International
Fishery Agreement [GIFA] recently
negotiated by the State Department
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between the United States and Den-
mark on behalf of the Faroe Islands.
This agreement will permit the Far-
oese shark fishermen to continue to
operate a small fishery in U.S. waters
in the North Atlantic and will contrib-
ute to the maintenance of very posi-
tive fishery relations with this Nation.

Last, title V of the bill authorizes
the Secretary of the department in
which the Coast Guard is operating to
issue certificates of documentation for
seven vessels so that they may engage
in coastwise trade in the United
States.
® Mr. JONES of North Carolina. Mr.
Speaker, S. 1102 is a bill composed of a
number of different parts that include
various measures of interest to the
Committee on Merchant Marine and
Fisheries.

The primary bill, to which all other
legislative vehicles have been at-
tached, would reauthorize and make
some important changes to the Na-
tional Marine Sanctuaries Program.
The House bill, H.R. 2062, was passed
by this body on June 14, 1983, under
suspension of the rules by a 379-38
vote. This bill that has been sent to us
from the other body maintains the es-
sential features and integrity of H.R.
2062.

The concept of protecting special
areas of the public domain is not a
new one: This Nation has dedicated
81.5 million acres as national parks; 90
million acres as national wildlife ref-
uges; and millions more acres as na-
tional forests, wilderness areas, wild
and scenic rivers, and other special
designations. Applying the concept to
special areas of the ocean environment
is relatively new.

In 1972, title III of the Marine Pro-
tection, Research and Sanctuaries Act
gave a broad mandate for protection
of special ocean areas. While that
broad mandate has led to certain mis-
understandings, it has not led, as some
have suggested, to widespread misuse.
In the program’s 10-year history, only
six sites have been designated as na-
tional marine sanctuaries, encompass-
ing some 1.5 million acres. This
amounts to only 0.15 percent of the
entire Outer Continental Shelf [OCS].
By any standard, the program has
been a modest one.

While the concept is a sound one,
and its administration has been
modest, legitimate questions and con-
cerns have arisen regarding the pro-
gram’'s future directions and long-
range objectives. The original, broad
mandate of title III is not sufficient to
resolve such concerns. H.R. 2062, a bill
which passed the House by a vote of
379-38, refined and clarified that origi-
nal mandate. S. 1102 is virtually iden-
tical to that bill, and achieves the
same objectives, which I will enumer-
ate:
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First, a clear and consistent state-
ment of findings and purposes clarifies
that the primary and overriding objec-
tive of a national marine sanctuary is
resource protection. Although man-
agement is to be based on the concept
of multiple use of sanctuary resources,
the emphasis is on active conservation
and management—including regula-
tion where necessary—to control the
mix of uses and maintain the recog-
nized values of the site.

Second, a system of checks and bal-
ances is instilled within the legislation
to prevent duplicative protections and
regulations. Several provisions of this
legislation are designed to ensure that
sanctuary designation will occur only
where there is evidence that existing
authorities are insufficient to achieve
the desired protections. In addition,
sanctuary management is to rely pri-
marily on coordination and enhance-
ment of existing authorities, and only
secondarily on additional regulation.

Third, exhaustive procedural clarifi-
cations provide a step-by-step outline
for decisionmaking. Clear designation
standards and compulsory consulta-
tion will facilitate more effective
public involvement. Enhanced con-
gressional review, including advanced
notification and reporting require-
ments and opportunity for dissappro-
val of any designation, will lead to a
process which is more sensitive to the
concerns of affected parties.

While both the House-passed and
Senate-passed bills are virtually identi-
cal organizationally, procedurally, and
programmatically, several differences
need explanation:

(1) The Senate bill contains the re-
quirement of a resource assessment
report, in conjunction with develop-
ment of an environmental impact
statement, which is designed to ensure
that all present and potential uses of
sanctuary resources are cataloged and
considered. Such information would be
available without this requirement,
but this provision would ensure that it
is consolidated and presented in report
form;

(2) Common to both bills is a re-
quirement that the relevant regional
fishery management councils draft
any regulations to govern fishing
within a sanctuary. Although S. 1102
places greater restrictions on the Sec-
retary’s authority to reject or modify
such draft regulations, the operative
clause of both bills is identical: Regu-
lations drafted by a regional council
must fulfill the purposes and policies
of title III and the goals and objectives
of the proposed designation;

(3) The vehicle for disapproval of a
proposed designation is changed from
a concurrent resolution—in H.R.
2062—to a joint resolution—in S. 1102.
This change was necessitated by the
recent decision of the U.S. Supreme
Court in Chadda against the U.S. Im-
migration and Naturalization Service.
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Additionally, under S. 1102, a resolu-
tion of disapproval would, once report-
ed from committee, be considered a
privileged motion. The latter consti-
tutes an amendment to the rules of
the House for which we have received
cor:lsent from the Committee on Rules;
an

(4) A provision safeguarding access
and valid rights to use sanctuary re-
sources was added to the Senate bill to
ensure that sanctuary designation
would not be used as a mechanism to
terminate access or rights which had
been established prior to designation
of an area as a sanctuary. Such rights
include permits, leases, licenses and
subsistence use rights. It is clear, how-
ever, that all such rights are subject to
regulation, by the Secretary, as neces-
sary to provide protection to sanctuary
resources.

The Members and staff of both
bodies have worked through both ses-
sions of the 98th Congress to arrive at
this measure. It is thoroughly consid-
ered, and it will serve well to balance
the needs for development and protec-
tion of that Nation's ocean margins.
This is not an easy task, and it will not
come without conflict, but this meas-
ure will ensure that such conflicts are
addressed directly, and resolved fairly.
@ Mr. Speaker, I would also like to ad-
dress the colloquy between the gentle-
man from Louisiana and the gentle-
man from Alaska.

I would like to take this opportunity
to clarify for the record that these dis-
tinguished members of the committee
are offering their comments on the
marine sanctuaries portion of S. 1102
in their individual capacities and not
on behalf of the Committee on Mer-
chant Marine and Fisheries. To the
extent that their comments differ
from the interpretations or statements
of intention that are contained in the
committee’s report, the latter should
be understood to reflect the views of
the committee, while the former re-
flects the views of these individual
members. To clarify the record, I
would like to take a few moments to
point out several areas in which the
gentlemen's colloguy differs from the
committee’s understanding of the leg-
islation.

First, there is no intention to favor
the selection of small sites as implied
in the colloguy.

The colloquy erroneously interprets
the bill to require that no marine
sanctuary may be designated unless
the Secretary finds that “it is small
enough to allow comprehensive man-
agement * * *", In fact, the bill re-
quires a finding that “the area is of a
size and nature that will permit com-
prehensive and coordinated conserva-
tion and management. While an area
may be too large for comprehensive
management, it is also possible that an
area may be too small, and therefore,
insufficient to control activities affect-

September 14, 1984

ing sanctuary resources. In addition,
the House report—page 2l1—allows
that:

The Secretary retains the flexibility to
tailor the boundaries of a sanctuary in order
to protect the resources of the area, Howev-
er, the Secretary should limit the size of
sanctuaries to the geographic area neces-
sary to protect these resources.

The bill's intent is to ensure that a
sanctuary is of a proper size to achieve
the stated purpose—resource protec-
tion—no bigger and no smaller.

Second, the collogquy incorrectly
claims that the term “discrete” refers
to, and places limitations on, the size
of a sanctuary.

The colloquy suggests that these
amendments require that marine sanc-
tuaries be discrete and that this term
means “small enough to, and of a
nature which would, allow coordinated
and comprehensive management.” I
must clarify for the record the com-
mittee's understanding of the term
“discrete.”

Section 303(a) authorizes the Secre-
tary to “* * * designate any discrete
area of the marine environment as a
national marine sanctuary * * *". The
term is also applied in section
303(b)(1XF) which requires the Secre-
tary to consider:

The manageability of the area, including
such factors as its size, its ability to be iden-
tified as a discrete ecological unit with de-
finable boundaries, its accessibility, and its
suitability for monitoring and enforcement
activities.

The term is not defined in the legis-
lation and was not discussed in the
House report. The intent was that the
plain meaning of the term would
apply. Webster's new collegiate dic-
tionary defines the term to mean
“constituting a separate entity or indi-
vidually distinct.” Furthermore, the
context in which the term is applied in
section 303(b)}1)(F) reveals that the
term ‘“discrete” does not modify or
refer to size. Rather, it refers to eco-
logical considerations and to the
stated preference that the sanctuary
constitute an ecological unit with
clearly definable boundaries.

Third, there is no requirement for
demonstration of fiscal and adminis-
trative capacities prior to designation
of a sanctuary.

The colloquy suggests that no sanc-
tuary should be designated unless it is
first:

Clearly demonstrated that this program
has the fiscal and administrative capacity to
* * * achieved coordinated and comprehen-
sive management.

It should be noted that the bill itself
requires no demonstration of fiscal or
administrative capacity prior to desig-
nation. Section 304(a)(1XC) requires
the Secretary to provide specific infor-
mation to the Congress regarding each
proposed designation, and clause (vi)
identifies the following information:
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An estimate of the annual cost of the pro-
posed designation, including costs of person-
nel, equipment, and facilities, enforcement,
research, and public education.

However, the intent of this provision
is simply to facilitate more informed
review of the proposal by the Con-
gress. In addition, the House report—
page 2l1—references “fiscal and staff
constraints” as one additional factor
which the Secretary should evaluate
in establishing sanctuary boundaries.
However, in no manner could this be
construed as a requirement for demon-
stration of such capacity prior to des-
ignation.

Fourth, there is no basis for assert-
ing that any of the established stand-
ards will be difficult to sustain.

Section 303(a) outlines five stand-
ards which must be met by any area
proposed for designation as a marine
sanctuary. Section 303(aX2XB) re-
quires a finding that:

Existing State and Federal authorities are
inadequate to ensure coordinated and com-
prehensive conservation and management
of the area * * *

The colloquy concludes that:

* * * such a finding would be difficult to
make and sustain considering the many ex-
isting stringent State and Federal environ-
mental laws and regulations which already
ensure extensive protection of the marine
environment.

Under section 303(a), there is no
basis for a judgment that one of the
five standards would be any more or
less difficult to sustain than the
others. Neither is this interpretation
supported by the detailed discussion of
this standard in the House report.
Furthermore, such an interpretation is
not compatible with the general intent
of the bill as expressed in the House
report and floor debate on H.R. 2062.
The future designation of marine
sanctuaries is clearly anticipated in
the findings—section 301(a)—and the
purposes and policies—section 301(b).
The degree of difficulty associated
with any one of the findings will turn
on the facts of each case. In general,
the committee intended to adopt a set
of findings that would, as a whole,
constitute reasonable and appropriate
standards to govern the designation
process. It did not, however, intend by
these requirements to erect a set of
difficult barriers to the designation of
marine sanctuaries, just as it did not
intend these findings to be mere for-
malities.

Lastly, it is not the intent of these
amendments to ensure that the activi-
ties of other Federal agencies are not
disrupted, but rather, that they are
disrupted only to the extent necessary
to achieve the desired protection.

The colloquy strongly implies that a
designation is not to occur if it would
disrupt the ongoing or planned activi-
ties of another Federal agency. Such
interpretation is contradictory to the
authority which is granted to the Sec-
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retary of Commerce by these amend-
ments. The Secretary is authorized to
designate marine sanctuaries and to
promulgate regulations necessary to
implement that designation. There is
no condition on the Secretary's au-
thority to regulate activities affecting
the sanctuary except those provided in
sections 304(aX5) and 304(c), govern-
ing fishing regulations and access and
valid rights respectively. Neither of
these provisions precludes, either ex-
plicitly or implicitly, disruption of
Federal agency activities.

While interagency consultation is
designed to inform the Secretary of
the concerns of other Federal agen-
cies, it is the Secretary who is empow-
ered with final decisionmaking author-
ity, including the decision to designate
a site and to regulate activities affect-
ing the resources of that site. Such de-
cisions may necessarily involve the dis-
ruption of other Federal agency activi-
ties. However, such disruptions are to
be limited to the extent necessary to
achieve protection of the resource.

Finally, the colloquy implies that
the views of Federal agencies are to be
elevated above those of other poten-
tially affected or interested parties
enumerated in section 303(b). This im-
plication is inappropriate. The views
of all parties should be afforded due
consideration by the Secretary.e
@ Mr. D’AMOURS. Mr. Speaker, I rise
in support of S. 1102, which, among
other things, reauthorizes the Nation-
al Marine Sanctuary Program. The
House counterpart to this provision is
H.R. 2062 which was introduced by
myself and Mr. PriTcHARD and passed
the House on June 14, 1983, by the
overwhelming vote of 379 to 38.

The National Marine Sanctuary Pro-
gram was created in 1972 in order to
provide a mechanism to protect and
manage valuable areas of our marine
environment. Six sanctuaries have
been designated to date. These sanctu-
aries have been designated to protect
such diverse areas as the historically
and culturally significant Civil War
ironclad U.S.S. Monitor, recreationally
and educationally valuable reef areas
off Georgia and Florida, and marine
mammal and bird habitats off Califor-
nia that are important for their eco-
logical conservation and research
values.

S. 1102 reauthorizes the program for
4 years. The authorization levels start
at $3 million for fiscal year 1985 and
increase to $3.9 million for fiscal year
1988. These levels will allow the desig-
nation and management of one new
sanctuary per year.

The program has not been without
controversy. This is largely because of
mistaken public perceptions about the
goals and purposes of this program
and because of the failure of Congress
to provide clear policy directives.
Many of the early problems were suc-
cessfully solved by the current pro-
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gram managers, and this bill attempts
to correct the remaining outstanding
problems.

H.R. 2062, as passed by the House,
would substantially amend title III of
the Marine Protection, Research and
Sanctuaries Act. It reaffirms that the
mission of the program is the estab-
lishment of a system of national
marine sanctuaries based on identifica-
tion, designation, and comprehensive
management of special marine areas
for the long-term benefit and enjoy-
ment of the public. It sets forth explic-
it purposes and policies for the pro-
gram by codifying the program'’s exist-
ing goals and policies as set forth in
the January 1982 “program develop-
ment plan” for the National Marine
Sanctuary Program. It establishes
standards and factors for the Secre-
tary of Commerce to apply when as-
sessing areas of the marine environ-
ment for sanctuary designation. It out-
lines site designation procedures for
the Secretary to follow, including
broadened consultations with affected
parties, participation by regional fish-
ery management councils in the draft-
ing of fishing-related regulations and a
review period for Congress to analyze
proposed sanctuaries.

All of the major provisions of H.R.
2062 were acceptable to the Senate
and are contained in S. 1102. Some
modifications and clarifications are
contained in the Senate-passed version
and I want to briefly highlight them:

S. 1102 requires the Secretary of
Commerce, in consultation with the
Secretary of the Interior, to complete
a resource assessment report docu-
menting present and potential uses of
an area, including fishing, research
and education, minerals and energy
development, subsistence uses, and
other commercial or recreational uses;

S. 1102 clarifies the specific criteria
used to determine when it is appropri-
ate for regional fishery management
councils rather than the Secretary of
Commerce to assume responsibility for
drafting of sanctuary regulations. The
Senate version is identical to the previ-
ous House version, however, in making
clear that even when it falls to the re-
gional councils to draft the regula-
tions, it is up to the Secretary to make
the final determination that the regu-
lations are consistent with the pur-
poses and policies of the program and
the goals and objectives of the pro-
posed sanctuary,

S. 1102 reduces the time for congres-
sional and gubernatorial disapproval
from 90 days to 45 days and changes
the concurrent resolution to a joint
resolution, consistent with the Chadha
decision;

S. 1102 makes in order a privileged
and nondebatable motion to consider a
joint resolution on the floor; and

S. 1102 seeks to protect existing
access and valid rights in current and
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proposed sanctuaries, with the under-
standing that access and rights are
subject to regulation by the Secretary
consistent with the purpose of the
sanctuary designation.

Mr. Speaker, these modifications are
constructive and I see no reason why
we should not adopt them.

S. 1102 and its companion bill H.R.
2062 represent carefully crafted com-
promises. The amendments will allow
program managers to protect and com-
prehensively manage marine areas for
the long-term benefit and enjoyment
of the public by designating represent-
ative areas of the marine environment
that are important because of their re-
source or human-use values, yet will
still ensure that affected parties can
be active participants in the designa-
tion process.

This bill represents long hours of
effort on the part of many people. 1
want to commend the Members of
both Houses for their work on the bill.
The sanctuary program is an impor-
tant marine program, and I strongly
believe that S. 1102 will strengthen
the program. I urge my colleagues to
support this bill.e
® Mr. CARPER. Mr. Speaker, I rise as
a strong supporter of the Marine
Sanctuaries Program. The need for a
functional and effective program is no
less now than it was when Congress
passed the original legislation in 1972.
Indeed, the increase in human activity
in our coastal waters has made this
program even more important by al-
lowing for the protection of discrete
but significant areas of our coastal
waters. The richness and diversity of
our offshore areas are no less deserv-
ing of responsible management and
protection than our national parks,
wilderness areas, wildlife refuges and
other components of our treasured
natural heritage.

It is for this reason that I am con-
cerned by some comments which have
been made on the House floor regard-
ing the legislative intent behind this
worthwhile bill. First, I feel the
Marine Sanctuaries Amendments of
1983 speak eloguently, in their own
way, of the purpose intended for this
legislation. Furthermore, members of
both the House and Senate commit-
tees have worked diligently to clarify
the proposed law in their committee
reports.

It is correctly asserted that the Sec-
retary of Commerce must, according
to this legislation, determine that pro-
posed sanctuaries meet five standards
before they are designated. The Secre-
tary is also requested to consider nine
other factors in reaching his decisions.
Clearly, neither the House Merchant
Marine and Fisheries Committee nor
the Senate Commerce Committee
intend that the standards set by this
bill would be so restrictive that no
sanctuaries would be designated. The
purpose of this legislation is to provide
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for the conservation and management
of nationally significant marine areas,
not to establish insurmountable hur-
dles to the designation of marine sanc-
tuaries.

Another issue of concern involves
the size of areas to be designated as
marine sanctuaries. This legislation
authorizes the Secretary of Commerce
to “‘designate any discrete area of the
marine environment as a national
marine sanctuary” and to promulgate
appropriate regulations (sec. 303(a)).
In an earlier colloquy, it was interpret-
ed that discrete means ‘“small.”
Indeed, the true meaning of the word
and the intent in using this term, is
that a designated area be “individually
distinct” and easily definable in geo-
graphic scope and ecological, cultural
or other character. A careful review of
the bill shows clearly that a designat-
ed area should be limited to a “size
and nature which will permit compre-
hensive and coordinated conservation
management’ (sec. 303(a)(3)). This re-
quirement is a hard and fast standard
that must be met by all designated
sites, and constitutes the only restric-
tion on the size of sanctuaries desig-
nated by the Secretary.

In order to make a reasonable deter-
mination on sanctuary designations,
the Secretary is required to consult
with the House Merchant Marine and
Fisheries Committee and with the
Senate Commerce Committee, several
Federal agencies, State and local gov-
ernments, the appropriate Regional
Fishery Management Council, and
other interested persons. In no case,
however, is the Secretary required to
secure the approval of these parties—a
point clearly made by the legislation
and both House and Senate reports.

There are, however, a number of
public and private uses of ocean re-
sources that could be affected by the
designation of a national marine sanc-
tuary, including fishing and energy de-
velopment. Under this legislation,
public and private uses of the re-
sources in a marine sanctuary may be
allowed provided they are ‘“‘compatible
with the primary objective of resource
protection” (sec. 301(b)(5)). Specific
protection for fisheries (sec. 304 a 3)
and for preexisting leases and permits
(sec. 304(b)(5)) are included in the bill.

Moreover, contrary to the assertions
made in the colloquy, the existing pro-
tections afforded the marine environ-
ment by existing statutes are not nec-
essarily adequate for the proper man-
agement of valuable resources. A Con-
gressional Research Service report in
1980 and a 1981 General Accounting
Office report indicate the Marine
Sanctuary Program can provide envi-
ronmental protection not otherwise
available. This finding is reinforced by
the Merchant Marine and Fisheries
Committee report (H. Rept. 98-187,
pp. 20-21) which states:
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Depending on the location, the resources,
and the existing mechanisms, a sanctuary
could either complement existing mecha-
nisms by filling specific gaps or could form a
management umbrella over a fragmented
system to help coordinate diverse but relat-
ed efforts.

For many reasons, our coastal
waters need careful and responsible
protection. Their biological productivi-
ty is far more than a scientific curiosi-
ty, it is the underpinning of this Na-
tion’s bountiful fisheries resources.
Protection of selected areas of our off-
shore waters is a pressing need in the
face of accelerating coastal develop-
ment and human activity.

Once again, I am delighted to see
this important legislation reach this
stage on its path toward enactment. I
commend my colleagues in both
Houses for their work on this bill.e
® Mrs. BOXER. Mr. Speaker, I rise in
strong support of S. 1102, which reau-
thorizes and amends title III of the
Marine Protection, Research, and
Sanctuaries Act of 1972.

Under the current administration,
we have seen increased pressure to de-
velop our marine resources, more
often than not, at the expense of our
environment. The marine sanctuaries
program authorized by this bill recog-
nizes that “certain areas of the marine
environment possess conservation, rec-
reational, ecological, historical, re-
search, educational, or esthetic guali-
ties which give them special national
significance.” For the purposes of en-
vironmental protection and preserva-
tion, our National Marine Sanctuaries
Program identifies areas of the marine
environment of special national sig-
nificance and provides for the coordi-
nated conservation and management
of these areas.

The chairman of the Merchant
Marine and Fisheries Committee has
indicated that the collogquy entered
into by the Members managing this
bill on the House floor does not repre-
sent the views of the committee. I
concur with the chairman.

The meaning and intent of the
Marine Sanctuaries Amendments of
1984 are amply explained in the House
report (H. Rept. 98-187) and Senate
report (S. Rept. 98-280). As the House
report clearly states, these amend-
ments codify the existing administra-
tion of the marine sanctuaries pro-
gram.

As a member of the Merchant
Marine and Fisheries Committee who
participated in the hearings and vote
on H.R. 2062, the companion bill to S.
1102, my understanding of congres-
sional intent in passing the 1984
amendments is to grant the Secretary
of Commerce unambiguous authority
to designate areas as marine sanctuar-
ies and adopt regulations to protect
the natural resources of these areas.

The bill directs the Secretary of
Commerce to consult with the House
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Mechant Marine and Fisheries Com-
mittee, the Senate Commerce Commit-
tee, several Federal agencies, State
and local governments, the appropri-
ate Regional Fishery Management
Council, and other interested persons.
Nowhere do the 1984 amendments re-
quire the Secretary to secure the ap-
proval of these parties. Nowhere do
the 1984 amendments require congres-
sional approval in the designation of
marine sanctuaries.

The 1984 amendments do require,
however, that before designating a na-
tional marine sanctuary, the Secretary
of Commerce must determine that
such designation will fulfill the pur-
poses and policies of the act and find
that the proposed sanctuary meets
four standards. The committee did not
intend to create barriers or obstacles
to the designation of marine sanctuar-
ies. The standards in section 303 are
not intended to be standards that are
difficult to meet. Rather, these stand-
ards are intended to be reasonable
ones that will ensure that marine
areas of special national significance
are designated as national marine
sanctuaries.

While the marine sanctuaries pro-
gram encourages the coordination of
existing Federal programs in the area
of a proposed marine sanctuary, this
does not mean that the marine sanctu-
ary program should avoid disruption
of Federal activities. The primary pur-
pose of the marine sanctuaries pro-
gram and the 1984 amendments is to
protect marine resources. Toward that
end, the designation and implement-
ing regulations of marine sanctuaries
will inevitably involve some disruption
of other Federal activities in the area.

Off the coast of my district, the

Point Reyes-Farallon Islands National
Marine Sanctuary is home to a unique
seabird community and various marine
mammal populations, including the
gray whale, California sea lion, harbor
seal, and elephant seal. The designa-
tion of this outstanding area as a
marine sanctuary was greatly hailed in
my State of California. While the
sanctuary represents only a minuscule
fraction of the Outer Continental
Shelf, it is a critical habitat for many
bird and pinniped species. 1 strongly
support the Marine Sanctuaries
Amendments of 1984 which continue
the program's historical emphasis on
resource protection by excluding dis-
ruptive activities such as oil and gas
development.@
& Mr. D’AMOURS. Mr. Speaker, I rise
in support of S. 1102, which, among
other things, reauthorizes the Nation-
al Marine Sanctuary Program. The
House counterpart to this provision is
H.R. 2062 which was introduced by
myself and Mr. PRITCHARD and passed
the House on June 14, 1983 by the
overwhelming vote of 379 to 38.

The National Marine Sanctuary Pro-
gram was created in 1972 in order to
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provide a mechanism to protect and
manage valuable areas of our marine
environment. Six sanctuaries have
been designated to date. These sanctu-
aries have been designated to protect
such diverse areas as the historically
and culturally significant Civil War
ironclad U.S.S. Monitor, recreationally
and educationally valuable reef areas
off Georgia and Florida, and marine
mammal and bird habitats off Califor-
nia that are important for their eco-
logical, conservation, and research
values.

S. 1102 reauthorizes the program for
4 years. The authorization levels start
at $3 million for fiscal year 1985 and
increase to $3.9 million for fiscal year
1988. These levels will allow the desig-
nation and management of one new
sanctuary per year.

The program has not been without
controversy. This is largely because of
mistaken public perceptions about the
goals and purposes of this program
and because of the failure of Congress
to provide clear policy directives.
Many of the early problems were suc-
cessfully solved by the current pro-
gram managers, and this bill attempts
to correct the remaining outstanding
problems.

H.R. 2062, as passed by the House,
would substantially amend title III of
the Marine Protection, Research, and
Sanctuaries Act. As set forth in the
committee’s report on the bill (H.
Rept. 98-187, p. 1) H.R. 2062 reaffirms
that the mission of the program is the
establishment of a system of national
marine sanctuaries based on identifica-
tion, designation, and comprehensive
management of special marine areas
for the long-term benefit and enjoy-
ment of the public.

It sets forth explicit purposes and
policies for the program by codifying
the program's existing goals and poli-
cies as set forth in the January 1982
program development plan for the Na-
tional Marine Sanctuary Program. It
establishes standards and factors for
the Secretary of Commerce to apply
when assessing areas of the marine en-
vironment for sanctuary designation.
It outlines site designation procedures
for the Secretary to follow, including
broadened consultations with affected
parties, participation by regional fish-
ery management councils in the draft-
ing of fishing-related regulations and a
review period for Congress to analyze
proposed sanctuaries.

All of the major provisions of H.R.
2062 were acceptable to the Senate
and are contained in S. 1102. Some
modifications, clarifications, and struc-
tural changes are contained in the
Senate-passed version and in the ver-
sion we take up today and I want to
briefly highlight them:

S. 1102 requires the Secretary of
Commerce, in consultation with the
Secretary of the Interior, to complete
a resource assessment report docu-
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menting present and potential uses of
an area, including fishing, research
and education, minerals and energy
development, subsistance uses, and
other commercial or recreational uses.

8. 1102 clarifies the specific criteria
used to determine when it is appropri-
ate for regional fishery management
councils rather than the Secretary of
Commerce to assume responsibility for
drafting of sanctuary regulations. The
Senate version is identical to the previ-
ous House version, however, in making
clear that even when it falls to the re-
gional councils to draft the regula-
tions, it is up to the Secretary to make
the final determination that the regu-
lations are consistent with the pur-
poses and policies of the program and
the goals and objectives of the pro-
posed sanctuary.

S. 1102 reduces the time for congres-
sional and gubernatorial disapproval
from 90 days to 45 days and changes
the concurrent resolution to a joint
resolution, consistent with the Chadha
decision.

S. 1102 makes in order a privileged
and nondebatable motion to consider a
joint resolution on the floor.

S. 1102 seeks to protect existing
access and valid rights in current and
proposed sanctuaries, with the under-
standing that access and rights are
subject to regulation by the Secretary
consistent with the purposes of the
sanctuary designation.

Mr. Speaker, these modifications are
constructive and I see no reason why
we should not adopt them.

S. 1102, like its counterpart H.R.
2062 establishes definite procedures
for the Secretary of Commerce to
follow when designating and managing
national marine sanctuaries. Section
303(a) requires that before designating
any area as a marine sanctuary, the
Secretary must determine that the
designation will fulfill the purposes
and policies as set forth in section 301,
and must make four findings: First,
the area is of special national signifi-
cance because of its values; second, ex-
isting State and Federal regulatory
and management mechanisms are not
adequate to provide for coordinated
and comprehensive management of
the area; third, designation as a sanc-
tuary will facilitate coordinated and
comprehensive management; and
fourth, a proposed sanctuary will be of
a size and nature that will facilitate
comprehensive and coordinated con-
servation and management.

Section 303(b)(1) outlines nine fac-
tors for the Secretary to consider
when making the determination and
findings of section 303(a). There is no
requirement that a sanctuary must
meet all nine factors in order to be
designated, but rather the Secretary
must use the factors to evaluate pro-
posed sanctuaries.
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Section 303(b)(2) obligates the Sec-
retary to consult with several persons
and organizations before designating
an area as a marine sanctuary. As it is
made clear in the House report, inad-
equate or ill-timed consultation has
led to problems in the past. In order to
alleviate these problems, the Secretary
is expected to consult with all interest-
ed persons and groups of all important
stages of the site evaluation and desig-
nation process. However, it is under-
stood that the Secretary has the ulti-
;nate authority to designate sanctuar-
es.

The issue of the size of a national
marine sanctuary received consider-
able discussion within the Merchant
Marine and Fisheries Committee. Ulti-
mately the committee chose not to leg-
islatively limit the size of sanctuaries,
but rather to provide factors to guide
the Secretary in tailoring the bound-
aries of a sanctuary in order to protect
the resources of the area. These fac-
tors include but are not limited to dis-
tribution of the area's resources;
human activities in the area; fiscal and
staff constraints; accessibility; poten-
tial enforcement and surveillance
problems; and the capabilities of State
and Federal authorities. The commit-
tee concurred with a NOAA policy
statement that the upper limit of the
sanctuary size spectrum is represented
by the Channel Islands National
Marine Sanctuary.

Another issue that received consider-
able attention in discussions before
the Merchant Marine and Fisheries
Committee involved the regulation of
activities within established sanctuar-
ies, especially fishing activities. The
committee discussed the variety of
uses that are likely to take place
within sanctuaries and what controls
might be necessary to control the mix
of uses in order to maintain the recog-
nized values of a site. The committee
affirmed that it may be both neces-
sary and proper to regulate specific
uses in order to conserve or manage a
site’s inherent resource or human-use
values. The committee made it clear in
section 301(b)(5) that public and pri-
vate uses of the resources of a marine
sanctuary may be allowed provided
that they are compatible with the pri-
mary objective of resource protection.
This emphasis upon resource protec-
tion is also explicity expressed regard-
ing fisheries in section 304(a)(3) and
preexisting leases and permits in sec-
tion 304(c)(2).

Mr. Speaker, S. 1102 and its compan-
ion bill, H.R. 2062, represent carefully
crafted compromises. The amend-
ments will allow program managers to
protect and comprehensively manage
marine areas for the long-term benefit
and enjoyment of the public by desig-
nating representative areas of the
marine environment that are impor-
tant because of their resource or
human-use values, yet will still ensure
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that affected parties can be active par-
ticipants in the designation process.

This bill represents long hours of
effort on the part of many people. I
want to commend the Members of
both Houses for their work on the bill.
The sanctuary program is an impor-
tant marine program, and I strongly
believe that S. 1102 will strengthen
the program. I urge my colleagues to
support this bill.e

The Senate bill was ordered to be
read a third time, was read the third
time, and passed, and a motion to re-
consider was laid on the table.

GENERAL LEAVE

Mr. BREAUX. Mr. Speaker, I ask
unanimous consent that all Members
who wish to do so may have 5 legisla-
tive days in which to revise and extend
their remarks on the Senate bill just
passed.

The SPEAKER pro tempore. Is
there objection to the request of the
gentleman from Louisiana?

There was no objection.

CORRECTING ERRORS IN EN-
ROLLMENT OF S. 1538, DRUG
PRICE COMPETITION AND
PATENT TERM RESTORATION
ACT

Mr. WAXMAN. Mr. Speaker, I ask
unanimous consent to take from the
Speaker's table the Senate concurrent
resolution (S. Con. Res. 141) to correct
technical errors in the enrollment of
the Senate bill (S. 1538) to amend the
Federal Food, Drug, and Cosmetic Act
to revise the procedures for new drug
applications, to amend title XXXV,
United States Code, to autherize the
extension of the patents for certain
regulated products, and for other pur-
poses, and ask for its immediate con-
sideration in the House.

The SPEAKER pro tempore. The
Clerk will report the Senate concur-
rent resolution.

The Clerk read the Senate concur-
rent resolution, as follows:

S. Con. REs. 141

Resolved by the Senate (the House of Rep-
resentatives concurring), That, in the en-
rollment of the bill (S. 1538) to amend the
Federal Food, Drug, and Cosmetic Act to
revise the procedures for new drug applica-
tions, to amend title 35, United States Code,
to authorize the extension of the patents
for certain regulated products, and for other
purposes, the Secretary of the Senate shall
make the following changes. In sections
505X 4)XBY{iMIII) and 506(c)}3)XCXiii) of
the Federal Food, Drug, and Cosmetic Act
as added by sections 101 and 103(b) of the
bill, respectively, strike out “not invalid”
and insert in lieu thereof “invalid”.

The SPEAKER pro tempore. Is
there objection to the request of the
gentleman from California?

Mr. BLILEY. Mr. Speaker, reserving
the right to object—and I shall not
object—will the gentleman from Cali-
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fornia [Mr. Waxman] explain the reso-
lution?

Mr. WAXMAN. If the gentleman
will yield. This concurrent resolution
is necessary to correct an error in S.
1538, the Drug Price Competition and
Patent Term Restoration Act, which
has been passed by the House and the
Senate. In title I of the bill, the
phrase, “if the court decides that such
patent is not invalid or not infringed”
appears in sections 101 and 103. The
double negative “not invalid” is incor-
rect. This concurrent resolution will
correct the phrase to read, “if the
court decides that such patent is in-
valid or not infringed.”

Mr. BLILEY. I thank the gentleman
for his explanation.

Mr. Speaker, I support the bill, and I
withdraw my reservation of objection.

The SPEAKER pro tempore. Is
there objection to the request of the
gentleman from California?

There was no objection.

The Senate concurrent resolution
was concurred in.

A motion to reconsider was laid on
the table.

INDIAN HEALTH CARE
AMENDMENTS OF 1984

Mr. HALL of Ohio. Mr. Speaker, by
direction of the Committee on Rules, I
call up House Resolution 560 and ask
for its immediate consideration.

The Clerk read the resolution, as fol-
lows:

. H. REs. 560

Resolved, That at any time after the adop-
tion of this resolution the Speaker may,
pursuant to clause 1(b) of rule XXIII, de-
clare the House resolved into the Commit-
tee of the Whole House on the State of the
Union for the consideration of the bill (H.R.
4567) to reauthorize and amend the Indian
Health Care Improvement Act, and for
other purposes, and the first reading of the
bill shall be dispensed with. All points of
order against the consideration of the bill
for failure to comply with the provisions of
section 402(a) of the Congressional Budget
Act of 1974 (Public Law 93-344) are hereby
waived., After general debate, which shall be
confined to the bill and shall continue not
to exceed one hour, thirty minutes to be
equally divided and controlled by the chair-
man and ranking minority member of the
Committee on Interior and Insular Affairs
and thirty minutes to be equally divided and
controlled by the chairman and ranking mi-
nority member of the Committee on Energy
and Commerce, the bill shall be considered
for amendment under the five-minute rule.
In lieu of the amendments recommended by
the Committees on Interior and Insular Af-
fairs and Energy and Commerce now print-
ed in the bill, it shall be in order to consider
an amendment in the nature of a substitute
consisting of the text of the bill HR. 6039
as an original bill for the purpose of amend-
ment under the five-minute rule, each sec-
tion of said substitute shall be considered as
having been read, and all points of order
against said substitute for failure to comply
with the provisions of clause 5(a) of rule
XXI are hereby waived. At the conclusion
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of the consideration of the bill for amend-
ment, the Committee shall rise and report
the bill to the House with such amendments
as may have been adopted, and any Member
may demand a separate vote in the House
on any amendment adopted Iin the Commit-
tee of the Whole to the bill or to the amend-
ment in the nature of a substitute made in
order as original text by this resolution. The
previous question shall be considered as or-
dered on the bill and amendments thereto
to final passage without intervening motion
except one motion to recommit with or
without instructions.

The SPEAKER pro tempore. The
gentleman from Ohio [Mr. Hari] is
recognized for 1 hour.

Mr. HALL of Ohio. Mr. Speaker, I
yield the customary 30 minutes to the
gentleman from Mississippi [Mr.
Lorrl, for purposes of debate only,
pending which I yield myself such
time as I may consume.

Mr. Speaker, House Resolution 560
is an open rule providing for 1 hour of
general debate on H.R. 4567, the
Indian Health Care Amendments of
1984. The rule provides 30 minutes to
be equally divided and controlled by
the chairman and ranking minority
member of the Committee on Interior
and Insular Affairs, and 30 minutes to
be equally divided and controlled by
the chairman and ranking minority
member of the Committee on Energy
and Commerce. Both committees have
been provided with an equal amount
of time since H.R. 4567 was jointly re-
ferred to them.

It should be noted that the rule
waives section 402(a) of the Budget
Act because the Energy and Com-
merce Committee was unable to file its
report on the bill by the required
deadline of May 15, 1984.

The rule makes in order an amend-
ment in the nature of a substitute con-
sisting of the text of H.R. 6039 as an
original bill for purpose of amendment
under the 5-minute rule. Each section
of the substitute shall be considered as
having been read. The substitute, H.R.
6039, is the product of discussions be-
tween the two committees that had ju-
risdiction over the original legislation.

With respect to the substitute, the
rule waives points of order for failure
to comply with the provisions of
clause 5(a) of rule XXI, which prohib-
its appropriations in a legislative bill.

The rule also provides for one
motion to recommit with or without
instructions.

House Resolution 560 is an open
rule, and any germane amendment is
in order either to the bill or to the
amendment in the nature of a substi-
tute. I am not aware of any opposition
to this open rule, and I urge my col-
leagues to adopt it.

Mr. LOTT. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, House Resolution 560
is an open rule, providing for 1 hour of
general debate on the bill, H.R. 4567,
the Indian Health Care Amendments
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of 1984. Thirty minutes of the debate
time is allotted to the Committee on
Interior and Insular Affairs, and 30
minutes to the Committee on Energy
and Commerce.

Mr. Speaker, the rule waives section
402(a) of the Budget Act against the
consideration of the bill. Section
402(a) requires that bills be reported
prior to May 15. Although the Interior
Committee reported its version on
May 15, the Energy and Commerce
Committee did not report until May
21, thus necessitating this waiver.

Mr. Speaker, because the two com-
mittees of jurisdiction reported differ-
ent versions, a compromise was subse-
quently worked out between the chair-
men of those two committees and in-
troduced as H.R. 6039. That bill is
made in order as an original bill for
the purpose of amendment under this
rule, and each section is considered as
read.

Finally, the rule waives clause 5(a)
of rule 21 against the substitute be-
cause there are matters in here which
can technically be considered appro-
priations, and clause 5(a) prohibits ap-
propriations in a legislative bill.

Mr. Speaker, the bill which this rule
makes in order would extend for 3
years the Indian Health Care Im-
provement Act which was first enacted
in 1976. The purpose of that act is to
raise the health status of American In-
dians and Alaskan Natives to the high-
est possible levels. While much has
been accomplished under that act,
much remains to be done.

The health status of American Indi-
ans is still far below that of the aver-
age American. The tuberculosis death
rate among Indians is about six times
greater than that of the U.S. popula-
tion at large. The alcoholism mortality
rate for Indians is five times greater
than the general population.

The consensus bill made in order by
this rule would authorize approxi-
mately $208 million over the next 3
years for a variety of health programs
for Indians, including Indian health
professions development health and
sanitation facilities construction, and
health services to the urban Indian
population.

Mr. Speaker, the bill is not without
constroversy, however. While the
measure was reported from both com-
mittees by voice vote, there are three
sets of minority, separate, and dissent-
ing views in the report of the Commit-
tee on Energy and Commerce. The
ranking minority member of the
Health Subcommittee [Mr. Mapican]
indicated in his testimony before the
Rules Committee that there are sever-
al provisions in the bill which need im-
provement and to which he would like
to offer amendments.

Finally, I should point out that the
administration has expressed opposi-
tion to the compromise bill and has
recommended amendments to reduce
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the authorization levels; to confine the
Indian Health Service to using only
funds made available from other ap-
propriations for the construction of
sanitation facilities—rather than au-
thorize additional funds for that pur-
pose; to delete unnecessary program
expansions not included in the Presi-
dent’'s budget; and to delete that sec-
tion which moves the IHS from its
present location in the Health Re-
sources and Services Administration
and which provides for a separate THS
budget submission to the President.

However, Mr. Speaker, I would again
point out that this is a completely
open rule which will afford Members
an opportunity to offer amendments
to further improve this legislation. I
urge its adoption so we can proceed
with the general debate and amend-
ment process on this bill.

0 1050

Mr. HALL of Ohio. Mr. Speaker, I
have no requests for time, and I move
the previous question on the resolu-
tion.

The SPEAKER pro tempore. With-
out objection, the previous question is
ordered on the resolution.

There was no objection.

The SPEAKER pro tempore. The
question is on the resolution.

The resolution was agreed to.

A motion to reconsider was laid on
the table.

The SPEAKER pro tempore. Pursu-
ant to House Resolution 560 and rule
XXIII, the Chair declares the House
in the Committee of the Whole House
on the State of the Union for the con-
sideration of the bill, H.R. 4567.
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IN THE COMMITTEE OF THE WHOLE

Accordingly, the House resolved
itself into the Committee of the
Whole House on the State of the
Union for the consideration of the bill
(H.R. 4567) to reauthorize and amend
the Indian Health Care Improvement
Act, and for other purposes, with Mr.
Hawrr of Ohio in the chair.

The Clerk read the title of the bill.

The CHAIRMAN. Pursuant to the
rule, the first reading of the bill is dis-
pensed with.

Under the rule, the gentleman from
Arizona [Mr. UpaLL] will be recognized
for 15 minutes; the gentleman from
Alaska [Mr. Younc] will be recognized
for 15 minutes; the gentleman from
California [Mr. Waxman] will be rec-
ognized for 15 minutes; and the gentle-
man from Virginia [Mr. BriLey]l will
be recognized for 15 minutes.

The Chair recognizes the gentleman
from Arizona [Mr. UpaLL].

Mr. UDALL. Mr. Chairman, I yield
myself 3 minutes.

Mr. Chairman, I am pleased to bring
before the House for consideration
H.R. 4567, to reauthorize and amend
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the Indian Health Care Improvement
Act.

This legislation has been the subject
of intensive consideration by the Inte-
rior Committee. In anticipation of the
expiration of the authorization for the
Health Care Improvement Act in fiscal
year 1984, the Interior Committee, in
cooperation with the Senate Select
Committee on Indian Affairs, held ex-
haustive oversight hearings early in
1983.

Hearings were held, either by my
committee or the Senate committee, in
Albuquerque, NM; Phoenix, AZ; Bis-
marck, ND; Billings, MT; and Anchor-
age, AK. Scores of witnesses were
heard and most Indian tribes across
the country had an opportunity to
make their views and needs known to
the Congress.

After extensive committee drafting,
I introduced H.R. 4567 on November
18, 1983, with broad, bipartisan co-
sponsorship.

Finally, in March and April of this
year, my committee held 4 days of
hearings on the bill and, again, took
testimony from many Indian tribes
and other public witnesses. In May of
this year, my committee reported this
bill, with several amendments, by
voice vote.

I want to take this opportunity to
thank Congressmen McNuULTY,
McCaIN, RicHARDSON, LuJjan, VENTO,
and Kocovsek for the active concern,
involvement, and support they have
shown in the committee development
and consideration of this important
legislation.

H.R. 4567 was also jointly referred
to the Committee on Energy and Com-
merce because of their general juris-
diction over health matters. Under the
guidance of the gentleman from Cali-
fornia [Mr. WaxmaN] that committee
reported the legislation on May 21 of
this year. The Energy version was, in a
few areas, substantially different from
the Interior version and these differ-
ences engendered some controversy.

However, our committees were able
to work out our differences and arrive
at compromise language. This compro-
mise was introduced by myself and Mr.
Waxman as H.R. 6039, the text of
which is being considered for amend-
ment today. I want to express my ap-
preciation to Mr. Waxman and his sub-
committee for their cooperation and
support in the development of this leg-
islation.

Mr. Chairman, I will not dwell on
the details of H.R. 4567 as amended.
In the main, it reauthorizes and con-
tinues the programs, efforts, and re-
forms in Indian health which were put
into place by the Indian Health Care
Improvement Act and continued by
the 1980 amendments. While this act
has already brought about significant
improvement in Indian health condi-
tions and our administration of Indian
health programs, there is yet much
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that remains to be done if Indians are

to enjoy a health status comparable to

the rest of the population.

Except for diseases of affluence, In-
dians in this Nation still suffer from
afflictions and poor health conditions
at rates higher than the rest of the
Nation.

And we have not fairly met our legal
and moral obligation to the Indian
tribes and people in this area. As
noted in the Interior Committee
report, our appropriations to the
Indian Health Service, on a per capita
basis in constant 1983 dollars, declined
from $906 in 1977 to $707 in 1984. The
per capita health expenditures for the
general population rose from $1,087 in
1977 to $1,177 in 1984.

Mr. Chairman, I also believe that my
committee has acted responsibly in
terms of the fiscal restraints we face.
The total authorization contained in
the Indian Health Care Improvement
Act for fiscal year 1984, was approxi-
mately $202,215,000. Actual appropria-
tion under that act for fiscal year 1984
was $134,494,000. The cost of this leg-
islation, as contained in H.R. 6039, is
$65,950,000 for fiscal year 1985;
$68,500,000 for fiscal year 1986; and
$71,600,000 for fiscal year 1987.

Mr. Chairman, this is badly needed
legislation and good legislation. I am
including with my statement today a
brief analysis of the provisions of the
legislation as contained in H.R. 6039,
including discussion of the compro-
mises reached between the Interior
and Energy Committee on their differ-
ences.

I urge the Members to support this
bill.

ANALYSIS oF H.R. 6039 As AN AMENDMENT TO
H.R. 4567 1N THE NATURE OF A SUBSTITUTE
AS CoMPARED WITH THE INTERIOR AND
ENErRGY CoMMmITTEE VERSIONS OF H.R. 4567

SECTION 1

Subsection (a) cites the Act as the “Indian
Health Care Amendments of 1984". Same in
all versions.

Subsection (b) notes that cited amend-
ments are to the Indian Health Care Im-
provement Act, as amended, unless other-
wise stated. Same in all versions.

SECTION 2

Section 2 amends section 4 of the Act by
striking all of subsection (i), (j), and (k) re-
lating to rural Indian definitions. Same in
all versions.

SECTION 3

Subsection (a) amends section 102 of the
Act to reauthorize funding for the Health
Professions Recruitment Programs for Indi-
ans for FY 1985, 1986, and 1987. Substan-
tially the same in all versions.

Subsection (b) amends section 103 of the
Act to reauthorize funding for the Health
Professions Preparatory Scholarship Pro-
grams funding for Indians. Substantially
the same in all versions, except that lan-
guage limiting the authority of the Secre-
tary to deny scholarships solely on the basis
of scholastic achievement was moved to this
subsection in H.R. 6039 from subsection 3(c¢)
as contained in the two Committee versions.
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Subsection (¢) amends section 104 of the
Act to rewrite and reauthorize the Indian
Health Scholarship Program. Substantially
the same in all versions, except as noted in
subsection (b) above.

Subsection (d) amends section 105 of the
Act to reauthorize funding for the Indian
Health Service Extern program. Same in all
versions.

SECTION 4

Subsection (a) amends section 201 of the
Act with respect to health services. Section
201 of the Act established a scheme to raise
the health standards of all tribes to a level
comparable to the rest of the Nation within
seven years. As reported by the Interior
Committee, subsection (a) refocused the
purpose of section 201 to achieve a parity of
funding of health services among all tribes,
while still trying to achieve the goal of
eliminating the gap between Indians and
non-Indians, by establishing a special fund
for tribes having a greater degree of defi-
ciency in health resources.

The Energy version of subsection (a)
adopted an entirely different approach by
requiring a reallocation of any increases in
funding of the Indian Health Service to
tribes within States having the lowest per
capita expenditure of the IHS funding in
the previous fiscal year.

H.R. 6039 adopts, basically, the Interior
version with minor amendments.

Subsection (b) of the Interior version es-
tablished an Indian Catastrophic Health
Emergency Fund to better enable the
Indian Health Service to meet the extraor-
dinary costs associated with catastrophic ill-
nesses and medical disasters.

The Energy version contained no similar
provision.

H.R. 6039 adopted the Interior language
with modifications. The differences between
the Interior version and H.R. 6039 are—

(1) the threshold costs above which the
concerned IHS service unit would be enti-
tled to reimbursement from the funds was
changed from $15,000-$25,000 to $10,000-
$20,000.

(2) the fund was only authorized for three
fiscal years instead of being open-ended.

(3) the authorization level was changed
from $15,000,000 to $12,000,000.

(4) a Secretarial report was required on
the operation of the fund.

SECTION 5

Section 5 amends section 301 of the Act
relating to the construction of Indian
Health facilities. The section is substantial-
ly the same in all versions.

Section 301, as amended by section 5, re-
quires the Secretary to submit to the Con-
gress the current health priority system
report including the top priority inpatient
facilities and the top ten priority outpatient
facilities, It requires consultation with the
tribes on the report for the succeeding two
fiscal years.

Section 301(b)(1) simply makes clear what
is already law under the Indian Self-Deter-
mination Act that Indian tribes may con-
tract for or secure a grant of funds for the
construction of facilities for the benefit of
their tribes and members.

SECTION &

Section 6 amends section 302 of the Act
relating to the contruction of sanitation fa-
cilities for Indian tribes and communities.
The section is substantially the same in all
versions.

Section 302, as amended by section 8, re-
quires the Secretary to submit a report to
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Congress defining the deficiencies of sanita-
tion facilities for all Indian tribes and re-
quires him to embark on & plan to bring all
tribes up to certain defined levels of defi-
clency within ten years. It also authorizes
the Secretary to provide certain financial
assistance to Indian tribes operating their
own sanitation systems. Section 302(f),
again, simply makes clear the law under the
Self-Determination Act that tribes have a
right to contract for, or secure a grant of
funds designated for the construction of
sanitation facilities of their benefit.
SECTION 7

Section 7 reauthorizes and amends title V
of the Act establishing Health Services for
Urban Indian programs. It is substantially
the same in all versions. The section deletes
all provisions for Rural Indian programs in
the original Act. A section of the Interior
version requiring the Secretary to apply a
funding allocation formula among urban
Indian organization applicants, which was
not contained in the Energy versions, was
dropped in H.R. 6039.

SECTION 8

Section 8 amends title VI of the Act to
provide for the creation of an Office of
Indian Health Service in the Public Health
Service. The effect of the provision is to
remove IHS from the Health Resources and
Services Administration and to create it as a
co-equal agency within the Public Health
Service.

The Interior version had a provision creat-
ing an Office of Indian Health Service
within the Department of Health and
Human Services under a new Assistant Sec-
retary for Indian Health. This was dropped
in H.R. 6039 in favor of the Energy provi-
sion noted above.

SECTION 9

Section 9 amends section 705 of the Act to
provide that Federal contracting require-

ments for competitive bidding can be waived
or bids thereunder rejected under certain
circumstances with respect to the procure-
ment of health services. Substantially the
same in all versions.

SECTION 10
Section 10 amends section 706 of the Act
by providing a new program relating to
Indian juvenile alcohol and drug abuse.
Substantially the same in all versions.
SECTION 11
Section 11 amends section 707 of the Act
relating to a nuclear resources development
health hazard study for Indian reservations
by reauthorizing the study and authorizing
the study to be made by the National Acad-
emy of Sciences. Identical in all versions.
SECTION 12

Section 12 amends section 708 of the Act
by inserting a new provision authorizing
treatment of non-Indian or otherwise ineli-
gible persons in IHS facilities or through
IHS resources and establishes standards for
such treatment. An identical provision was
contained in both the Interior and Energy
version. Minor amendments were made to
this provision in H.R. 6038.

SECTION 13

Section 13 amends section 706 of the Act
by inserting new language defining Califor-
nia Indians for purposes of eligibility for
IHS services. No provision in this respect
was included in the Interior version. H.R.
6039 adopts the Energy language with
minor amendments. The definition under
section 708(2) of H.R. 6039 is intended to in-
clude California Indians who met the re-
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quirements of section 1 of the 1928 Act and
not persons covered under subsequent
amendments to the 1928 Act.

SECTION 14

Section 14 amends section 710 of the Act
to provide new language to continue the
special program started by IHS for the con-
trol and reduction of Hepatitis-B among
Alaska Natives. Substantially the same in
all versions.

SECTION 15

Section 15 amends title VII of the Act by
adding the following new sections:

Section 712 provides that California,
except for certain designated urban coun-
ties, shall be considered as a contract health
care delivery area for the purpose of provid-
ing contract health care to Indians within
the State. The Interior version had no simi-
lar provision. H.R. 6039 adopts the Energy
provision, but adds the language excluding
the urban counties.

Section 713 provides that IHS shall pro-
vide funds for maintenance, employee train-
ing, cost-of-living increases, and other relat-
ed expenses to tribal contractors under the
Indian Self-Determination Act. The Interior
version had no similar provisions. H.R. 6039
adopts the Energy version provision. This
provision is primarily boiler-plate as the des-
ignated costs are provided for in the Self-
Determination Act.

In addition, section 713 incorporates lan-
guage from the Energy version making pro-
vision for Self-Determination contracts for
health services where there are non-tribal
Indians serviced by the service unit. No
similar provision was in the Interior version.
The H.R. 6039 provision limits the effect of
the section to California.

Section 714 limits the authority of the
Secretary to remove, or withdraw funding
for, members of the National Health Service
Corp in IHS facilities. No similar provision
was included in the Interior versions. H.R.
6039 adopts the Energy version language
with minor amendments.

Section 715 relates to the use of funds,
other than funds appropriated for the
Indian Health Service, for lobbying or litiga-
tion purposes by Indian contractors. No
similar provision was included in the Interi-
or version. H.R. 6039 adopts the Energy lan-
guage with minor amendments.

Section T16 requires the Secretary to de-
velop and implement a plan to reduce the
rate of Indian infant and maternal mortali-
ty to the national level by January, 1990. A
similar provision is included in all versions.
H.R. 6039 adopts the Energy language.

Section T17 defines, for purposes of this
Act, the terms “Area Office” and “service
unit”. No such provision was included in
either the Interior or Energy version.

Mr. YOUNG of Alaska. Mr, Chair-
man, I yield myself such time as I may
consume.

Mr. Chairman, I rise in support of
H.R. 4567, the Indian Health Care
Amendments of 1984.

I would first like to commend the
gentleman from Arizona, the chair-
man of the Interior Committee, for his
leadership on this legislation. I would
also like to thank my colleagues on
the Energy and Commerce Committee
for their work on H.R. 4567 and on the
compromise legislation now before us
as H.R. 6093.

H.R. 4567 continues a comprehen-
sive effort to improve the health
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status of American Indians and Alaska
Natives. That effort began in 1976,
with passage of Public Law 94-437, the
Indian Health Care Improvement Act.
That act recognized the clear legal and
moral obligation of the United States
to provide health care to Indians. It
was tailored to meet the extensive,
often shocking, health care needs on
reservations and in native villages.
And it provided for a systematic effort
to overhaul the understaffed, outdated
and ill-equipped facilities of the
Indian Health Service. The act also
authorized a modest but vital effort to
address the health needs of native
Americans living in urban areas.

In the 1976 act, Congress authorized
funding for the first 4 years of an am-
bitious, T-year effort to raise the level
of Indian and native health to a par
with the general population. In 1980,
Congress revised and extended these
authorizations through fiscal 1984. Be-
cause appropriations have lagged well
behind the amounts authorized, and
because inflation in medical costs has
been very high over the past 8 years,
the goals of the original act have only
been partially met.

Progress in some areas has been dra-
matic; in others, it is hardly noticea-
ble. Because of the act, more Indians
are studying and working in health
professions than ever before. Many
acute health care shortages on reser-
vations and in Native villages have
been relieved. More than a dozen hos-
pitals and clinics have been replaced,
and others have been modernized or
repaired. There are now 37 clinics
serving Indians in urban areas. Despite
this, Indians and Alaska Natives still
suffer from a greater incidence and a
wider range of diseases and afflictions
than does the general population.

In terms of access to health care re-
sources, more than half of all Indians
and Alaska Natives are considered by
the Indian Health Service to be 40 to
60 percent deficient. In other words,
care for many types of ailments or in-
juries is simply not available.

To deal with these realities, H.R.
4567 continues the programs author-
ized under the 1976 act through fiscal
year 1987, and provides some changes
in program administration.

It continues the successful manpow-
€r programs.

It authorizes funding to raise the
184 tribes who are 40 to 60 percent de-
ficient in access to health resources to
a 20- to 40-percent deficiency level.

Because the Indian Health Service is
experiencing a shortfall of approxi-
mately $15 million each year in con-
tract care funding for health emergen-
cies, the bill authorizes a catastrophic
health fund as a distinct supplement
to the IHS contract care budget.

It requires the administration to
submit estimates for construction of
the highest priority projects, to enable
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Congress to make more informed deci-
s:ons about funding hospital construc-
tion.

It requires similar information to be
submitted as a basis for a 10-year pro-
gram to reduce the health hazards
caused by poor water and sanitation in
Indian communities.

It provides continued authority for
the wurban Indian projects. These
projects have proven extremely valua-
ble and cost effective, and have man-
aged to generate more than a dollar
from supplemental sources for each
Federal dollar appropriated.

Mr. Chairman, this bill provides new
authority, identified as necessary by
the GAO, to enable the Indian Health
Service to protect the Federal invest-
ment in Indian community water and
sanitation systems.

It also provides direction and new
authority to coordinate Federal
agency efforts to provide a program of
education and prevention concerning
juvenile alcoholism and drug abuse.
Substance abuse is probably the most
serious health and social problem af-
fecting Indians and Natives, yet there
is no specific overall effort to prevent
it among vulnerable Indian young
people. This program is a much-
needed but modest beginning toward
that end.

I am very pleased that H.R. 4567
continues a special program in Alaska
to deal with a serious outbreak of hep-
atitis-B virus. This effort, in coopera-
tion with State officials, must be con-
tinued to assure the health and safety
of all Alaskans.

H.R. 4567 provides for an important
change in the bureaucratic structure
in the Department of Health and
Human Services. It would raise the
status of the Director of the Indian
Health Service to a level equal to that
of the Director of the Health Services
and Resources Administration. I
strongly support this move as a small
but important step toward making the
IHS more responsive to Indians and to
the Congress. It would put the IHS Di-
rector in a better position to advocate
the needs and special concerns of the
Indian Health Service and would
reduce some of the redtape which he
must contend with in order to run the
IHS. This change is supported by vir-
tually all Indian tribes and Alaska Na-
tives, and I believe it is long overdue.

Mr. Chairman, I believe that in view
of the budgetary problems we face,
H.R. 4567, as amended by H.R. 6039, is
a fiscally responsible bill. The authori-
zation levels can hardly be considered
excessive. The bill authorizes $65.9,
$68.5 and $71.6 million for fiscal years
1985, 1986 and 1987, or a total of $206
million. The existing authorization for
these programs in fiscal 1984 alone is
$202 million, of which $134 million was
actually appropriated.

The responsibility of the United
States to provide health services to In-
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dians and Alaska Natives is clear and
unique. As a matter of law we are com-
mitted to raising the health standards
of these people to the highest possible
level. If they are ever to reach parity
in health status with the rest of the
Nation, we must acknowledge the
extent of their needs and the real
costs of addressing them, including in-
flation. In considering these authori-
zations and future appropriations, we
must recognize the fact that per capita
appropriations to the IHS, in constant
1883 dollars, have declined from $906
to $707 since 1977. At the same time,
per capita health expenditures for the
general population have increased
from $1,087 to $1,177.

H.R. 4567 will maintain a modest
rate of increase in the effort to raise
the health status of Indians and Na-
tives. The program changes and au-
thorizations it contains reflect exten-
sive evidence compiled in hearings
over the past 2 years. The bill enjoys
overwhelming support from the
Indian and Alaska Native community.
It has broad bipartisan support and
substantial, if less than total, support
from the administration. H.R. 4567 is
a sound and reasonable piece of legis-
lation. I urge the House to pass it.

Mr. UDALL. Mr. Chairman, I yield 2
minutes to the gentleman from New
Mexico [Mr. RICHARDSON].

Mr. RICHARDSON. I thank the
gentleman for yielding me this time.

Mr. Chairman, I rise in strong sup-
port of H.R. 4567, the Indian Health
Care Amendments of 1984.

Mr. Chairman, in my home State of
New Mexico, there are over 110,000
native American residents. My district
has the highest native American popu-
lation in the country; 96,000 native
Americans in New Mexico's Third
Congressional District depend on the
Indian Health Service for their medi-
cal care. And while the leaders of the
Pueblos and reservations in my district
are working hard to improve the qual-
ity of life for their people, unemploy-
ment remains high and health care
needs are many.

Based on the Constitution, numer-
ous treaties, and statutes, and histori-
cal development, the United States
has assumed a unique moral and legal
obligation to provide health care serv-
ices to the Indian people. Inherent in
this obligation is the responsibility
that Indians enjoy a health status
comparable to that of the rest of the
Nation.

Washington bureaucrats continue to
tell the Indian people that health care
is not a trust responsibility of the Fed-
eral Government. I strongly disagree
with the callous, uncaring cost benefit
approach of this administration to the
health care needs of native Americans
and its disregard for our constitutional
obligations to the Indian people. I see
extreme health care needs on the res-
ervations, Pueblos and in the urban
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areas in my district—and I believe that
human needs are more important than
management objectives.

In recognition of the extreme defi-
ciencies of health resources for Indian
people, Congress enacted the Indian
Health Care Improvement Act in 1976.
New programs were established to in-
crease the health professional man-
power available to serve native Ameri-
cans and to meet the growing medical
needs of Indians in urban areas. While
significant improvements in Indian
health conditions have resulted from
this action, the Indian tribes still
suffer some of the most severe health
conditions in this Nation.

The Indian Health Care Amend-

ments of 1984 would continue the
fight to improve Indian health care.
This bill would reauthorize the pro-
grams and efforts in Indian health es-
tablished by the Indian Health Care
Improvement Act of 1976 for the next
3 years. It would make major improve-
ments in Indian health care efforts by
adding new provisions for catastrophic
illnesses and medical disasters, Indian
juvenile alcohol and drug abuse pro-
grams and urban Indian health care
services. The bill would also reguire
the Secretary of Health and Human
Services to submit reports detailing
the status of Indian health services,
Indian health care needs and the spe-
cial health care needs of urban Indi-
ans.
The Congress, by supporting the
Indian Health Care Amendments of
1984, will be reaffirming its commit-
ment to native Americans and will
help to ensure that the U.S. Govern-
ment honor its obligations and trust
responsibilities to the Indian people. I
urge my colleagues to join with me in
strong support of this important legis-
lation.

0 1100

Mr. UDALL. Mr. Chairman, on our
side I only have one further request.
However, the gentleman from Minne-
sota is not here, and I reserve the bal-
ance of my time.

Mr. WAXMAN. Mr. Chairman, I
yield myself such time as I may con-
sume.

Mr. Chairman, I rise in support of
H.R. 4567, the Indian Health Care
Amendments of 1984.

This bill would revise and extend for
3 years the Indian Health Care Im-
provement Act. First enacted in 1976,
and then reauthorized in 1980, this act
was intended to raise the health status
of American Indians and Alaska Na-
tives to the highest possible level.

The act has helped to bring about
some significant improvements in the
health status of Indians. For example,
the infant mortality rate for Indians
has dropped from 17.7 deaths per
1,000 live births over the 1975 to 1977
period to 14.6 over the 1978 to 1980
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period. The age-adjusted tuberculosis
death rate for Indians dropped from
8.5 deaths per 100,000 population in
1976 to 3.6 in 1980.

But anyone who read Monday's
Washington Post article on the Rose-
bud Reservation in South Dakota can
see that much remains to be done to
improve Indian access to quality
health care.

According to the Post, the Indian
Health Service operates a small, 29-
bed hospital on the reservation to pro-
vide health services to the Rosebud
Sioux Tribe. The hospital operating
room has been closed since 1978, and
critical cases must be airlifted to cities
several hours away. Over the past 3
years, the hospital has hired over 200
temporary doctors to fill vacant posi-
tions at the hospital. A number of
these physicians have been unquali-
fied at best, and dangerous to their pa-
tients at worst.

It is evident that the quality and
continuity of patient care have been
seriously compromised at Rosebud by
the lack of adequate resources. But
even more disturbing is the fact that,
according to the Indian Health Serv-
ice, the Rosebud Sioux have fewer re-
source requirements than 156 other
tribes elsewhere throughout the coun-
try. You have to ask yourself, how
adequate is the health care that mem-
bers of those more needy tribes are re-
ceiving?

In part because of such widespread
resource deficiencies, the health status
of Indians remains below that of the
general U.S. population. The age-ad-
justed Indian death rate for tuberculo-
sis is about six times greater than for
the general U.S. population. For alco-
holism, the Indian mortality rate is
five times greater than the general
U.S. rate.

These differences in health status
are simply not acceptable. We as a
nation have a moral obligation to the
Indian people to do what we can to
raise their health status to at least the
level of the U.S. population. This bill
provides a framework for meeting this
obligation.

H.R. 4567 would extend the existing
Indian health manpower authorities
that are the source of much-needed
physicians and other health profes-
sionals for the Indian people.

The bill would make major improve-
ments in the procedures for building
and renovating Indian health and
sanitation facilities.

The bill would extend the successful
Urban Indian Health Program, which
provides critical health and referral
services to Indians no longer living on
or near reservations.

The bill would reaffirm congression-
al support for Indian control of their
own health programs, by placing tribal
contractors on an equal footing with
programs operated directly by the
Indian Health Service with regard to
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funding, eligibility, and other matters.
These provisions are of particular im-
portance in California, where all
health services are delivered by the
tribes themselves under contract with
the IHS.

I want to assure those Members who
are concerned about the bill’s fiscal
impact that it is not, by any stretch of
the imagination, a “budget buster.”
According to CBO, this bill provides
for new budget authority of only $208
million over the next 3 years. Given
the unmet health needs in many
Indian communities, this is a very
modest sum indeed. In fact, it repre-
sents a reduction from the authoriza-
tion levels now in the Indian Health
Care Improvement Act.

I want to emphasize that the text of
the bill now before the House repre-
sents the joint recommendations of
both of the committees that consid-
ered these issues in detail. The provi-
sions contributed by the Energy and
Commerce Committee are explained in
our committee’s report.

The bill now before the House does
not contain a provision, reported by
the Energy and Commerce Committee,
intended to make the allocation of
IHS funds among the tribes in various
States more equitable. Instead, the bill
would address the inequitable distribu-
tion of Indian health resources, which
has severely disadvantaged tribes in
California, Utah, and other States,
through a special Indian health care
improvement fund.

This bill has the support of all major
national Indian organizations as well
as the major tribal and nontribal
groups in my own State of California,
including the California Rural Indian
Health Board, the California Urban
Indian Health Council, and Riverside-
San Bernardino County Indian
Health, Inc.

I believe this is a sensible, necessary,
and fiscally responsible piece of legis-
lation that Members on both sides of
the aisle can support. I urge you to
vote “aye” on final passage.

Mr. Chairman, I reserve the balance
of my time.

Mr. BLILEY. Mr. Chairman, I yield
myself such time as I may consume.

Mr. Chairman, I whole-heartedly
support simple reauthorization of the
Indian Health Care Improvement Act.
While improvements in the health
status of Indians have been made,
there continues to be a disparity
betweeen the health status of Indians
and that of the general population. Al-
though Indian health services are au-
thorized by other provisions of law,
the Indian Health Care Improvement
Act is essential for a number of neces-
sary programs including manpower,
and the use of the buy Indian author-
ity for construction.

However, H.R. 6039, which I under-
stand will be introduced as an amend-
ment in the nature of a substitute to
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H.R. 4567, contains several provisions
which make substantial changes in the
Indian Health Care Improvement Act.
1 believe that a number of these
changes are counterproductive to the
cause of improved health care for In-
dians.

Section 8 of the bill, which requires
a reorganization of the Indian Health
Service, is ill conceived and inappropri-
ate. Removing the Indian Health Serv-
ice from the Health Resources and
Services Administration would not be
in the best interests of the Indian
people. The Indian Health Service
should remain a component of the
Health Resources and Services Admin-
istration [HRSA], it is the largest
bureau within HRSA and draws a
major share of that agency's adminis-
trative support. HRSA also adminis-
ters most of the health services deliv-
ery programs of the Department of
Health and Human Services, including
the National Health Service Corps,
many of whose members serve in the
Indian Health Service. In fact, during
the last 2 fiscal years, over 65 percent
of the Indian Health Service physi-
cians were provided by the National
Health Service Corps Program. Over
100 scholarship obligated physicians
were assigned to the Indian Health
Service last year and a similar number
are expected to be assigned to the
Service this fall. I think it would be
very unfortunate if the existing work-
ing relationship among these pro-
grams was disturbed. I worry that it
would impede the progress of the
Indian Health Service.

The other provision in section 8 re-
quires independent submission of the
IHS budget to the President for review
and submission to Congress. The
Indian Health Service budget should
be processed according to the normal
budget procedure where competing
needs can be evaluated and considered
judgments made. Although the Indian
Health Service is an extraordinarily
important bureau within the Depart-
ment of Health and Human Services,
it should not be singled out for special
treatment in assessing the resources it
needs to function well.

I sincerely hope that the reorganiza-
tion provision as well as the budget
bypass provision of section 8 of H.R.
6039 can be modified if and when we
go to conference on this legislation.

Mr. Chairman, I reserve the balance
of my time.

Mr. WAXMAN. Mr. Chairman, I
yield 5 minutes to the very distin-
guished gentleman from South
Dakota [Mr. DASCHLE].

Mr. DASCHLE. I thank the gentle-
man for yielding this time to me.

Mr. Chairman, I rise in support of
H.R. 4567, the Indian Health Care Im-
provement Act Amendments, and com-
mend Chairmen UparLL and WAXMAN
and their staffs for their diligent and
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successful efforts in working out a bill
acceptable to both the Interior and
Energy and Commerce Committees.

The Indian Health Care Improve-
ment Act is like a partially filled glass
of water. It is half full but also half
empty. The health of Indian people
has certainly improved since its enact-
ment in 1974. The goal of that law was
to bring the level of health of Indian
people up to par with the rest of the
population within 7 years. While that
goal has not been met, important
gains have been made in some areas.
The incidence of tuberculosis and the
infant mortality rate among Indian
people have been reduced. Neverthe-
less, the tuberculosis rate is three
times higher and the infant mortality
rate is 20 percent higher among Indian
people than the rest of the population.

Another area where improvement
can be directly tied to the Indian
Health Care Improvement Act is the
increasing number of Indian people re-
ceiving training in medial professions.
There are now 3,221 Indian nurses and
720 Indian doctors working at IHS fa-
cilities. This is a dramatic improve-
ment, but there is still a long way to
go. There are twice as many doctors
and nurses available to non-Indians
than are available to the Indian popu-
lation. The vacancy rate at the Indian
Health Service for doctors and nurses
is very high, with the Aberdeen area
having a 50-percent vacancy rate for
both doctors and nurses. I am hopeful
that the tribal colleges can play an in-
creasingly important role in the train-
ing of Indian health professionals.
The Oglala Lakota College on the
Pine Ridge Reservation has trained 50
percent of the nurses currently at the
Pine Ridge and Rosebud Hospitals.

Without a conscious and visible
effort such as the mandates in the
Indian Health Care Improvement Act
these and other areas of improvement
in Indian health would not have taken
place.

Examples where the glass is certain-
ly empty are diseases among Indian
people associated with poverty, dis-
eases most of the non-Indian popula-
tion has not had to contend with for
many years. There have been recent
outbreaks of bubonic plague among
Southwest Indians and hepatitis-B in
Alaska. Another disease which has not
even come close to having the proper
emphasis is alcoholism, a disease with
complex causes, some of which cer-
tainly are the despair resulting from
extreme poverty and joblessness.

I have seen the administration’s offi-
cial position on the legislation before
us today, and it is most disappointing.
It does not reflect what I know is the
level of understanding and concern of
many people at the Indian Health
Service. Only the Office of Manage-
ment and Budget, with an obvious lack
of knowledge about these subjects,
would characterize the modest steps

CONGRESSIONAL RECORD—HOUSE

contained in this bill relating to juve-
nile Indian substance abuse as “unnec-
essary and uncalled for.” I highlight
this portion of the administration’s
position statement because the juve-
nile alcohol and drug provisions are
the ones in which I have been the
most intensely involved. Substance
abuse, ranging from lysol, to drugs, to
alcohol, is seen more prevelant among
Indian youth than the adolescent pop-
ulation as a whole. And at the same
time, there are fewer financial re-
sources available to help fight this
problem in Indian country. States gen-
erally do not use their already inad-
equate funds for tribal alcohol and
drug programs, feeling that they are a
Federal responsibility. There are, in
addition, few private funds available
among a population where unemploy-
ment levels reach 80 and 90 percent.
The Federal Government has made
very little effort in trying to help pre-
vent and arrest alcohol and drug abuse
among Indian people. The Warm
Springs Tribe, home of Assistant Sec-
retary for Indian Affairs, Ken Smith,
has documented that 70 percent of
their contract health care costs are al-
cohol related. The amount of authori-
zation in this bill, by the way, is $1.5
million for the training of education
personnel in the area of alcohol and
drug abuse.

Another area of administration ob-
jection to this bill is the catastrophic
fund provision. There was a tragedy in
my area of the country last year which
illustrates the need for this fund.
Eight children at the Santee Reserva-
tion in Nebraska were severly burned
in a propane explosion. The cost paid
by IHS to treat these children was
$200,000. This $200,000 represented 22
percent of the health care budget for
the Wagner Service Unit area which
included the Santee and Yankton
Tribes and a portion of the Rosebud
Reservation. The care for these chil-
dren must continue, and the total bill
will be anywhere from $500,000 to $1
million. Other similar catastrophies,
some involving dialysis, have occurred
which have in one fell swoop depleted
IHS funds for a particular tribe, thus
denying many tribal members health
care services.

Finally, I would like to express my
support for the elevation of IHS
within the Department of Health and
Human Services. Just as it took a
highly visible and conscious decision in
1974 to improve Indian health by en-
acting the Indian Health Care Im-
provement Act, the elevation of IHS
can serve a similar purpose. IHS
should not be buried under layers of
bureaucracy which do not have much
knowledge or sensitivity to Indian
health issues. Raising the position of
the Indian Health Service within the
Department of Health and Human
Services will improve the chances that
the health of Indian people, now the
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worst of any people in the Nation, re-
ceives the constructive attention it de-
serves.
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Mr. YOUNG of Alaska. Mr. Chair-
man, I yield such time as he may con-
sume to the gentleman from New
Mexico [Mr. LuJan].

Mr. LUJAN. I thank the gentleman
from Alaska for yielding to me.

Mr. Chairman, let me congratulate
those who have worked so hard on
this legislation. I am very much in
support of this legislation, and it
shows the commitment that this Con-
gress has, and particularly those mem-
bers of the Committee on Interior and
Insular Affairs, the chairman who has
brought the entire Indian affairs ques-
tion into the full committee to give it
that visibility. I think that is very
good. The commitment that is shown
through this legislation to proper
health for our Indian citizens is cor-
rect and proper.

However, Mr. Chairman, we are
judged so many times by the old phi-
losphy of how much money we put
into a program. I am very concerned
throughout the Congress, not just on
this legislation that there is very little
oversight to look at the guality of the
program. It seems that every time we
talk about a program, all that we dis-
cuss is how much we put into it last
year and how much we are going to
put into it this year. It is taken for
granted that if we put in more money,
then we are great supporters of the
particular program, and if we do not
think it ought to have all of the
money that is requested that, there-
fore, somehow we are opposed to qual-
ity health care or whatever the pro-
gram may be.

Mr. Chairman, that is the case
throughout the health care industry,
not only in the health programs for
our Indian citizens. But it is time to
look at the quality of those programs.
Are they really delivering the services
for the amount of money that they
are spending?

In the Medicare-Medicaid field ev-
eryone knows that it has gotten so ex-
pensive that we have to look at cost
containments, and there are several
things going on in that area that I am
pleased to see, but very, very little is
being done in this particular area.

Mr. Chairman, I bring those things
up only to point out that more of that
needs to be done. As a matter of fact,
this Congress has been remiss in moni-
toring the various programs and
seeing that we are getting our money's
worth.

Having said that, and not knowing
whether we are getting the maximum
return for what we are putting in it
because of the shortcomings in Indian
health programs, I do intend to sup-
port this legislation.
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Mr. YOUNG of Alaska. Mr. Chair-
man, I yield 5 minutes to the gentle-
man from Nebraska [Mr. BEREUTER].

Mr. BEREUTER. I thank the gentle-
man from Alaska for yielding this time
to me.

Mr. Chairman, I commend the key
members of the two committees in-
volved in this legislation. I stand in
strong support of the legislation.

I would like to associate myself with
the remarks in two areas that my
neighbor, the gentleman from South
Dakota [Mr. DascHLE] spoke about,
first the catastrophic health insurance
fund that would be established, an al-
location, an earmarking of funds for
handling those catastrophes that occa-
sionally appear. Unfortunately, the ca-
tastrophe that brought my attention
to a deficiency in the current pro-
grams came in my own district.

The gentleman from South Dakota
mentioned the eight children involved
in a propane fire from the Santee
Sioux Reservation. It was for that
reason that I brought this problem of
fund allocation, not to mention the
human suffering, to the attention of
the Committee on Interior and Insular
Affairs, and I very much appreciate
their dealing with this problem very
effectively in this legislation.

The Wagner Unit which received
funds for this also covers a variety of
Indian tribes in the State of South
Dakota, including the Rosebud Sioux
Reservation. One really only has to
look at the newspaper accounts in the
Washington Post during this week
about conditions on the Rosebud
Sioux Reservation in South Dakota to
realize that life on many of our reser-
vations has become little more than a
relentless effort to survive.

Jobs are scarce or nonexistent, hous-
ing in many cases in desperately inad-
equate, and sadly enough, the biggest
health and social problem on the res-
ervations today is typically alcoholism.
Some estimates claim that Indian
people suffer from the disease 18
times more frequently than non-
Indian people. Some Indian children
of 9 or 10 years of age use alcohol.
Many are habitual users by the age of
14,

During the last 2 weeks, this
Member visited a school on a Indian
reservation. According to the school
superintendent, 30 children out of a
special education population of 140,
mentally or physically handicapped,
are victims of fetal alcohol syndrome.
This is out of a total population of 440
children.

In addition, he estimates that there
are many more children in the school
suffering from this syndrome who
have not yet been accurately diag-
nosed. This means that almost certain-
ly at least 25 percent of the special
education students in that school are
suffering from a condition that, with
education, could have been prevented.
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But for all of these children, their life
prospects, already bleak, are really
almost hopeless. The Indian communi-
ties where their children live are
losing the battle against alcohol and
drug abuse. They are losing their
hopes and dreams for a better future—
their children.

I commend the committee for the,
special attention given to the problems
of juvenile alcohol and chemical
abuse. I think it is extremely impor-
tant that we concentrate our efforts
on this, and I also call the attention of
my colleagues to a more comprehen-
sive effort in the form of a bill recent-
ly introduced by myself and the gen-
tleman from South Dakota [Mr.
DascHLE].

Again, my commendations to the
committee for their involvement in
this legislation and for the legislation
they have presented to us.

Mr. VENTO. Mr. Chairman, I rise in
strong support of H.R. 4567, the reau-
thorization of the Indian Health Care
Improvement Act. As a member of the
Interior and Insular Affairs Commit-
tee, and a sponsor of this bill, I am
pleased that the House is considering
this vital legislation. H.R. 4567 is an
affirmation of our commitment to ad-
dress the severe health care problems
that Indians face. This legislation is
the means by which we can assure
that Indians have the guality health
care they need and deserve.

The unique legal relationship be-
tween the United States and Indians
has, in the past, been a restraint
which precluded both reservation and
urban Indians from making use of na-
tional health care resources on the
same basis as other citizens. In 1976,
Congress enacted into law the original
Indian Health Care Improvement Act
to upgrade the depressing health
status that Indians as a people faced.
While much has been accomplished in
meeting the health care needs of Indi-
ans, tremendous work still remains in
bringing the Indian community to an
acceptable health care level. Today,
Indian people still suffer the lowest
health status of any ethnic group in
the country. The Indian Health Serv-
ice cites the average age of death for
Indians at 47.2 years. Indian infants
are twice as likely to die before their
first birthday as compared to the gen-
eral public.

Representing an wurban district, I
have seen first hand the health care
problems that urban Indians face.
That is why I have taken a special in-
terest in title V, the Urban Indian
Health Program. According to the
1980 census, over 50 percent of the
American Indian population now re-
sides in urban communities across the
Nation. It is only in the last decade
that we have begun to comprehensive-
ly address the health needs of an
urban group who has fallen through
the safety net available to others in
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the community. Currently, there are
37 urban Indian health programs lo-
cated in 19 States, which provide a
wide range of health services. These
urban health programs have demon-
strated outstanding success in improv-
ing the overall health status of their
client population. The funds and sup-
port services available under title V
have provided a critical base and serve
as a catalyst for funds and support
from other Federal, local, and private
sources.

One of the tragedies in the last 4
vears has been the Reagan administra-
tion’s attempts to zero out the modest
Federal funding for title V, even as
their budget requests readily admit
that the urban Indian population is
medically underserved. Congress has
resisted these efforts by recognizing
the value of the Urban Indian Health
Program.

The comprehensive health care
system embodied in H.R. 4567 is vital
to our efforts to secure for our Indian
citizens, as promised in our treaties
and statutes, a health status compara-
ble to the rest of the Nation. I com-
mend the legislation to the House and
urge its passage.
® Mr. ROTH. Mr. Chairman, I rise in
support of H.R. 4567, the Indian
health care amendments as reported.
This legislation reauthorizes vital

health services made available to
American Indians.

Congress enacted the Indian Health
Care Improvement Act in 1976 to au-
thorize health programs specifically

targeted to improve the health status
of American Indians. Despite some im-
provements in Indian health care, it is
apparent that the majority of Indians
continue to live in an environment
characterized by inadequate and un-
derstaffed health facilities, improper
waste disposal and water supply sys-
tems, and continuing dangers of
deathly or disabling conditions. As a
result, the health status of Indians re-
mains far below that of the general
public.

The Indian Health Care Improve-
ment Act expires in fiscal year 1984.
We as a nation must now continue to
support a policy which seeks to guran-
tee American Indians adequate health
care. The United States has assumed a
unique legal and moral obligation to
provide health services to Indian
people. Inherent in this obligation is
the responsibility to ensure that Indi-
ans enjoy a health status comparable
to that of the rest of the Nation. Un-
fortunately, we have not yet met that
responsibility.

In consideration of the reauthoriza-
tion of the Indian Health Care Im-
provement Act, we must examine
closely the attempt made to improve
the operation of the program so that
the original goal of the act of elevat-
ing the health status of Indians to a
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level comparable to the rest of the
Nation can be more nearly ap-
proached. This goal can be met with
the implementation of this bill.

One important step in achieving this
goal will be made by elevating the
Indian Health Service from a bureau
within the Health Resources and Serv-
ices Administration to a major agency
within the Public Health Service, al-
lowing IHS to submit its annual
budget directly through the President
to Congress, bypassing Health and
Human Services [HHS] and the Office
of Management and Budget [OMBI.
Under this plan, an Assistant Secre-
tary for Indian Health would adminis-
ter all Indian health programs and
report directly to the Secretary. This
action will clearly result in improve-
ment of the ability of IHS to meet and
discharge its obligations, and it will
signal to the Indian community that
we are serious about meeting our re-
sponsibility.

According to the Indian Health
Service, there are currently an esti-
mated 1.5 million American Indians in
the United States. In Wisconsin the
American Indian population is 32,026
with the Indian Health Service provid-
ing health care for 18,941 statewide.
The IHS in Wisconsin operates six
full-time health service centers and
four health service stations. All of
these health facilities are operated by
the tribes. I strongly support our con-
tinuing commitment in authorizing
these facilities and upholding our obli-
gation to provide adequate Indian
health care.

Mr. Chairman, we need to pass this
legislation today. Let us continue this
Nation's efforts in achieving the origi-
nal goal of this vital program.e
® Mr. McCAIN. Mr. Chairman, I am
pleased to rise in strong support of
H.R. 4567, the Indian Health Care
Amendments of 1984.

As the distinguished chairman of
the Interior Committee has stated,
this legislation has been the subject of
extensive hearings in three commit-
tees of the House and Senate over the
past 2 years.

The record of those hearings shows
that substantial progress has been
made in the status of Indian health as
a result of the programs and efforts
established under the Indian Health
Care Improvement Act of 1976 and the
1980 amendments to it.

The record also shows that Indian
health continues to lag well behind
that of the general population. Indeed,
recent statistics indicate that on more
than half the 265 reservations in the
continental United States and in
Alaska Native villages, native Ameri-
cans are 40 to 60 percent deficient in
terms of their access to a standard
measure of health care resources. In
my State of Arizona, with its large
Indian population, 17 of 20 reserva-
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tions rate a 40 to 60 percent deficien-
cy.
The Indian health scholarship pro-
grams of the 1976 act have enabled
hundreds of young Indians to obtain
education and skills in various health
professions. Many now work on or
near reservations in IHS facilities.
Many more are needed, however, to
eliminate shortages of health profes-
sionals that are common to IHS facili-
ties, especially in remote reservation
areas.

As a result of title II appropriations,
many health service backlogs for sur-
geries, such as for otitis media, an
inner ear disease, and the incidence of
such diseases as tuberculosis, have
been eliminated or reduced. However,
statistics reveal Indian people contin-
ue to suffer from a variety of environ-
mentally related diseases and other af-
flications at rates well above those of
the general population. Alcoholism,
which is an economic and social prob-
lem as well as a health problem, re-
mains the scourge of Indian society.

Since 1976 more than a dozen IHS
hospitals have been upgraded to meet
JCAH accreditation standards. Several
new Indian hospitals and clinics have
been built. Other facilities have been
modernized, repaired, and staffed with
Medicare and Medicaid funds available
to IHS as a result of the 1976 act. De-
spite these improvements, 9 of 48 IHS
hospitals still are unable to meet ac-
creditation standards, and many of the
more than 200 IHS health stations
and clinics are understaffed and/or lo-
cated in substandard structures.

In urban areas, where roughly half
of all native Americans now live, Indi-
ans have experienced considerable dif-
ficulty gaining access to health care.
Under the 1976 act, 37 urban clinics
provide a wide range of direct and in-
direct care and help Indians obtain
access to existing health care re-
sources. In Phoenix, as in other cities,
the Urban Indian Program does
yeoman work in meeting the needs of
so-called urban Indians.

If we are to achieve the goals of the
1976 act—to raise the health status of
Indian people to a level of parity with
the general population and to increase
Indian involvement in their health
care system—then Congress has a duty
to continue the efforts begun under
the Health Care Improvement Act.
That is the purpose of the legislation
before us.

H.R. 4567 is a sound, fair, reasonable
bill that represents a responsible
effort to fulfill this Nation’'s legal and
moral obligations to improve the
health of Indian people. It enjoys bi-
partisan support in this House and in
the other body. It has unanimous sup-
port from Indians and Indian tribes
around the country. The administra-
tion, with some objections to particu-
lar provisions, supports reauthoriza-
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tion. H.R. 4567 is good legislation and
I urge my colleagues to support it.e
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Mr. WAXMAN. Mr. Chairman, I
have no further requests for time, and
I yield back the balance of my time.

Mr. UDALL. Mr. Chairman, we have
no more speakers, and I yield back the
balance of my time.

Mr. BLILEY. Mr. Chairman, I yield
back the balance of my time.

Mr. YOUNG of Alaska. Mr. Chair-
man, I have no further requests for
time, and I yield back the balance of
my time.

The CHAIRMAN. Pursuant to the
rule, the text of H.R. 6039 shall be
considered as an original bill for the
purpose of amendment under the 5-
minute rule in lieu of the amendments
recommended by the Committee on
Interior and Insular Affairs and the
Committee on Energy and Commerce,
and each section of said substitute
shall be considered as having been
read.

The Clerk will designate section 1.

The Clerk proceeded to designate
section 1.

Mr. UDALL. Mr. Chairman, I ask
unanimous consent that the amend-
ment in the nature of a substitute be
printed in the Recorp and open to
amendment at any point.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Arizona?

There was no objection.

The amendment in the nature of a
substitute consisting of the text of
H.R. 6039 is as follows:

H.R. 6039

Be it enacted by the Senale and House of
Representatives of the Uniled States of
America in Congress assembled, That (a)
this Act may be cited as the “Indian Health
Care Amendments of 1984".

(b) Except as otherwise specifically pro-
vided, whenever in this Act an amendment
or repeal is expressed in terms of an amend-
ment to, or repeal of, a section or other pro-
vision, the reference shall be considered to
be made to a section or other provision of
the Indian Health Care Improvement Act
(25 U.S.C. 1601 et. seq.).

Sec. 2. Section 4 is amended by striking
out subsections (i), (j), and (k).

Sec. 3. (a) Subsection (c) of section 102 is
amended to read as follows:

“(e¢) For the purposes of this section, there
are authorized to be appropriated $550,000
for fiscal year 1985, $600,000 for fiscal year
1986, and $650,000 for fiscal year 1987.".

(b) Section 103 is amended by—

(1) inserting “(1)" after "“Sgc. 103. (a)", re-
designating paragraphs (1) and (2) as sub-
paragraphs (A) and (B), respectively, and
adding at the end thereof the following new
paragraph:

“(2) The Secretary shall not deny scholar-
ship assistance to an eligible applicant
under this section solely on the basis of an
applicant's scholastic achievement where
such applicant has been admitted to or
maintained good standing at an accredited
institution.";




September 14, 198}

(2) inserting before the period at the end
of subsection (c) the following: “of a grantee
while attending school full time"; and

(3) amending subsection (d) to read as fol-
lows:

“(d) For the purposes of this section,
there are authorized to be appropriated
$4,000,000 for fiscal year 1985, $4,700,000 for
fiscal year 1986, and $5,400,000 for fiscal
year 1987.".

. (c) Section 104 is amended to read as fol-
oOWs:

“INDIAN HEALTH SCHOLARSHIPS

“Sec. 104. (a) In order to provide health
professionals to Indian communities, the
Secretary, acting through the Service and in
accordance with this section, shall make
scholarship grants to Indians who are en-
rolled full time in schools of medicine, oste-
opathy, dentistry, veterinary medicine,
nursing, optometry, public health, and
allied health professions. Such scholarships
shall be designated Indian Health Scholar-
ships and shall be made in accordance with
section 338A of the Public Health Service
Act (42 U.S.C. 2541) except as provided in
subsection (b) of this section.

*(b)(1) The Secretary, acting through the
Service, shall determine who shall receive
such scholarships and shall determine the
distribution of such scholarships among
such health professions on the basis of the
relative needs of Indians for additional serv-
ice in such health professions.

*(2) An individual shall be eligible for a
scholarship under subsection (a) in any year
in which such individual is enrolled full
time in a health professions school referred
to in subsection (a).

“(3) The active duty service obligation
prescribed under section 338B of the Public
Health Service Act (42 U.S.C. 254m) shall be
met by a recipient of an Indian Health
Scholarship by service in the Indian Health
Service, including service under a contract
under the Indian Self-Determination and
Education Assistance Act (Public Law 93-
638); in a program assisted under title V of
this Act; or in the private practice of his
profession if, as determined by the Secre-
tary, in accordance with guidelines promul-
gated by him, such practice is situated in a
physician or other health professional
shortage area and addresses the health care
needs of a substantial number of Indians.

“(e) For the purpose of this section, the
term ‘Indian’ has the same meaning given
that term by subsection (c) of section 4 of
this Act, including all individuals described
in clauses (1) through (4) of that subsection.

“¢d) For the purposes of this section,
there are authorized to be appropriated
$6,100,000 for fiscal year 1985, $7,000,000 for
fiscal year 1986, and $8,100,000 for fiscal
year 1987.".

(d) Section 105(a) is amended by—

(1) inserting “(1)" after “Sgc. 105. (a)"” and
adding at the end thereof the following
paragraph:

*(2) No stipend may be paid to any person
under sections 103 and 104 of this title while
such person is employed under this sec-
tion.”; and

(2) amending subsection (d) to read as fol-
lows:

“(d) For the purposes of this section,
there are authorized to be appropriated
$300,000 for fiscal year 1985, $350,000 for
fiscal year 1986, and $400,000 for fiscal year
1987.".

Sec. 4. (a) Section 201 is amended to read
as follows:
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"“HEALTH SERVICES

“SEec. 201. (a)(1) To further implement the
national policy of raising the health status
of Indians to a zero level of deficiency as de-
fined in subsection (c) by eliminating back-
logs in health care services and meeting
unmet Indian health needs as soon as possi-
ble and in an equitable manner, the Secre-
tary is authorized to expend, through the
Service, over the three-year period begin-
ning with fiscal year 1985 the amounts au-
thorized to be appropriated by subsection
(e) of this section. Funds requested under
this section shall be separately stated in the
Service budget request as submitted to Con-
gress under section 1105 of title 31, United
States Code, and funds appropriated under
this section shall not be used to offset or
limit appropriations made to the Service
under authority of the Act of November 2,
1921 (25 U.S.C. 13) or any other law. Funds
appropriated under this section in any fiscal
year shall be included in the base budget of
the Service for the purpose of determining
appropriations under this section in subse-
quent fiscal years.

“(2) Nothing in this section is intended to
diminish the primary responsibility of the
Service to eliminate existing backlogs in
unmet health care needs of the Service, nor
is it intended to discourage the Service from
undertaking additional efforts to achieve
parity among tribes,

“{bX1) Funds appropriated under this sec-
tion shall be expended to augment the abili-
ty of the Service to meet the following
health service responsibilities—

“(A) clinical care (direct or indirect);

“(B) preventive health;

“(C) dental care (direct or indirect);

“(D) mental health, including community
mental health services, inpatient mental
health services, dormitory mental health
services, therapeutic and residential treat-
ment centers, and training of traditional
Indian practitioners;

“(E) emergency medical services;

“(F) treatment and control of, and reha-
bilitative care related to, alcoholism among
Indians;

“(G) accident prevention programs;

“(H) community health representative
programs; and

“(I) maintenance and repair.

“(2) Where any funds allocated to a serv-
ice unit are used for a contract under the
Indian Self-Determination and Education
Assistance Act, not more than 15 percent of
such funds shall be used for health plan-
ning, training, technical assistance, and
other administrative support functions.

“(3) To the extent that all or a portion of
the funds appropriated under subsection (e)
are required to raise service units which are
below a Level II deficiency, as defined in
subsection (c¢), to such level, such funds
shall not be available for allocation to serv-
ice units at or above such level. Punds ap-
propriated under this section shall be allo-
cated on a service unit basis and apportion-
ment of a service unit’s allocation of funds
among the health service responsibilities
listed in paragraph (1) shall be as deter-
mined by the Service and the affected
Indian tribe or tribes.

“(eX1) Within sixty days of the date of en-
actment of the Indian Health Care Amend-
ments of 1984, the Secretary shall submit to
the Congress the current health services
priority system report of the Service for
each service unit including units serving
newly recognized or acknowledged tribes.
Such report shall contain—
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“(A) the methodology for determining
tribal health resources deficiencies; the
level of health resources deficiency for each
service unit; the amount of funds necessary
to raise all service units below a Level II de-
ficiency to a Level II deficiency; the amount
of funds necessary to raise all service units
below a Level I deficiency to a Level I defi-
ciency; and the amount of funds necessary
to raise all service units to a zero level of de-
ficiency; and

“(B) an estimate of—

“(i) the amount of health service funds
appropriated under the authority of this or
any other Act for the preceding fiscal year
which is allocated to each service unit or
comparable entity; and

“(ii) the number of Indians eligible for
health services in each service unit.

*(2) For purposes of this section, health
resources deficiency levels shall be defined
as follows:

“Level I—0 to 20 percent deficiency,

“Level I1—21 to 40 percent deficiency,

“Level 1I1—41 to 60 percent deficiency,

"dLevel IV—61 to B0 percent deficiency,
an

“Level V—81 to 100 percent deficiency.

“(3) The Secretary shall establish by regu-
lation procedures which allow any Indian
tribe to petition the Secretary for a review
of any determination of the health re-
sources deficiency level of the service unit
through which such tribe receives health
services.

“(d) Upon enactment of the Indian Health
Care Amendments of 1984, the Secretary,
acting through the Service, shall take all
necessary action, in cooperation with each
Indian tribe, to bring current the tribal spe-
cific health plans which were developed as a
part of the plan required by section 703 of
this Act and which formed the basis for
such plan in response to the requirements
of section 701 of this Act. These plans shall
be based upon the methodology submitted
under subsection (c), may be further modi-
fied through tribal consultation, and shall
form the basis for the health services priori-
ty system report to be submitted by the Sec-
retary for fiscal years 1986 and 1987. Such
reports shall be submitted to the Congress
not more than thirty days after the submis-
sion of the annual budget for such fiscal
years to the Congress by the President.

“(e) For each of the three fiscal years be-
ginning with fiscal year 1985, there are au-
thorized to be appropriated for the purposes
of this section such sums as may be neces-
sary to raise all service units to at least a
Level II deficiency on the health services
priority system. Any funds appropriated
under this subsection shall be designated as
the Indian Health Care Improvement Fund.

*“(f) The Secretary, acting through the
Service, shall expend directly or by con-
tract, including contracts under the Indian
Self-Determination and Education Assist-
ance Act (Public Law 93-638), not less than
1 percent of the funds appropriated under
subsection (e) for research in the areas of
Indian health care set out in subparagraphs
(A) through (G) of subsection (b}1).".

(b) Title II is amended by adding at the
end thereof the following new section:

““CATASTROPHIC HEALTH

“Sec. 202. (a) There is established an
Indian Catastrophic Health Emergency
Fund to be administered by the Secretary,
acting through the Service, solely for the
purpose of meeting the extraordinary medi-
cal costs associated with the treatment of
victims of disasters or catastrophic illnesses
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falling within the responsibility of the Serv-
ice. The fund shall be administered by the
central office of the Service and shall not be
allocated, apportioned, or delegated on a
service unit or area office basis. Punds ap-
propriated under subsection (c¢) shall not be
used to offset or limit appropriations made
to the Service under authority of the Act of
November 2, 1921 (25 U.S.C. 13) or any
other law. No part of the fund or its admin-
istration shall be subject to contract or
grant under any law, including the Indian
Self-Determination and Education Assist-
ance Act (Public Law 93-638).

“(b) The Secretary shall, through the pro-
mulgation of regulations consistent with the
provisions of this section—

“(1) establish a definition of disasters and
catastrophic illnesses for which the cost of
treatment, whether provided under contract
or directly by the Service, would qualify for
payment from the fund, and which shall
provide that a service unit shall not be eligi-
ble for reimbursement for the cost of treat-
ment from the fund until its cost of treating
any victim of such catastrophic illness or
disaster shall have reached a certain thresh-
old cost which the Secretary shall establish
at not less than $10,000 or not more than
$20,000;

“(2) establish a procedure for the reim-
bursement of service units or facilities ren-
dering treatment or, whenever otherwise au-
thorized by the Service, the reimbursement
of non-Service facilities or providers render-
ing treatment;

“(3) establish a procedure for payment
from the fund where the exigencies of the
medical circumstances warrant treatment
prior to the authorization of such treatment
by the Service;

‘(4) establish a procedure that will assure
that no payment shall be made from the
fund to any provider to the extent that the
provider is eligible to receive payment for
the treatment from any other Federal,
State, local, or private source of reimburse-
ment for which the patient is eligible or by
which the patient is covered.

“(c) There is authorized to be appropri-
ated for the purposes of this section
$12,000,000 for fiscal year 1985 and in fiscal
years 1986 and 1987 such sums as are neces-
sary to maintain the fund at $12,000,000.
Funds appropriated under this section shall
remain available until expended.

“(d) The Secretary shall report to Con-
gress on the operation of the fund on Janu-
ary 1, 1987. Such report shall include—

“(1) the number and nature of disasters
and catastrophic illnesses for which reim-
bursement was sought;

“(2) the costs associated with these disas-
ters or illnesses;

*(3) the amounts reimbursed by the fund
in connection with such illnesses and disas-
ters;

“(4) the effect of the fund on the ability
of the service unit to meet the health needs
of their Service populations, and

“(5) the Secretary's recommendations re-
garding the future operation of the fund.”.

Sec. 5. Section 301 is amended to read as
follows:

“HEALTH FACILITIES

“Sec. 301, (a)1) Within sixty days after
the date of enactment of the Indian Health
Care Amendments of 1984, the Secretary
shall submit to the Congress a report which
shall set forth the current health facilities
priority system of the Service and which
shall include the planning, design, construc-
tion, or renovation needs for the ten top pri-
ority inpatient care facilities and the ten
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top priority ambulatory care facilities to-
gether with required staff quarters, the jus-
tification for such priority listings, and the
projected cost of such projects. The report
shall also include the methodology adopted
by the Service in establishing priorities
under its health facilities priority system.

“(2)(A) Within thirty days of the submis-
sion of the annual budget to the Congress
by the President for fiscal years 1986 and
1987, the Secretary shall submit to the Con-
gress a report which complies with the re-
quirements of paragraph (1).

“(B) In preparing such report in such
fiscal years, the Service shall consult with
tribes and tribal organizations including
those tribes or tribal organizations operat-
ing health programs or facilities with funds
from the Service under the Indian Self-De-
termination Act, and shall review the needs
of these tribes and tribal organizations for
inpatient and outpatient facilities, including
their needs for renovation and expansion of
existing facilities.

“(3) The Service shall use the same crite-
ria for fiscal years 1985, 1986, and 1987 to
evaluate the needs of facilities operated
under contract under the Indian Self-Deter-
mination Act as it uses to evaluate the needs
of facilities operated directly by the Service
in such fiscal years.

“(bX1) All funds appropriated under the
Act of November 2, 1921 (25 U.S.C. 13) for
the planning, design, construction, or ren-
ovation of health facilities for the benefit of
a tribe or tribes may be used for the ex-
penses of such activities incurred by such
tribe or tribes under contracts or grants
under the Indian Self-Determination Act.
Title to any facility constructed under a
grant under this section shall be in the
United States,

“(2) Any tribal contractor or grantee shall
expend such funds for the purpose for
which appropriated pursuant to rules and
regulations established by the Secretary for
contracting and procurement.

“{e) Prior to the expenditure of, or the
making of any firm commitment to expend,
any funds appropriated for facilities plan-
ning and design, construction, or renovation
under the Act of November 2, 1921 (25
U.S.C. 13), the Secretary, acting through
the Service, shall—

“(1) consult with any Indian tribe that
would be significantly affected by such ex-
penditure for the purpose of determining
and, wherever practicable, honoring tribal
preferences concerning size, location, type,
and other characteristics of any facility on
which such expenditure is to be made, and

“(2) ensure, wherever practicable, that
such facility, not later than one year after
its construction or renovation, shall meet
the standards of the Joint Commission on
Accreditation of Hospitals.

“{d) The Secretary shall not close, under
any existing authority, any Service hospital
or other outpatient health care facility or
any portion thereof unless he has submitted
to the Congress at least one year prior to
the planned closure date an evaluation of
the impact of the proposed action which
shall include the following factors—

“(1) accessibility of alternative health care
resources for the service population;

“(2) cost effectiveness of the closure;

*(3) quality of health care to be provided
to the service population after closure;

“(4) availability of contract health care
funds to maintain current levels of service;
and

“¢5) the views of the Indian tribe or tribes
served by such facility on the planned clo-
sure.
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“(e)1) Notwithstanding any other law, an
Indian tribe may acquire and expend funds,
other than funds appropriated to the Serv-
ice, for major renovation and moderniza-
tion, including planning and design for such
renovation and modernization, of Service fa-
cilities, including facilities operated under
contract under the Indian Self-Determina-
tion and Education Assistance Act (Public
Law 93-638).

“(2) Any project undertaken under para-
graph (1) shall be subject to the approval of
the Area Director and shall—

“(A) not require or obligate the Service to
provide any additional staff or equipment,
and

“(B) not divert Service funds from a
higher priority project on the current
health facilities priority system as provided
in subsection (a).

“(3) Any tribe undertaking a project
under paragraph (1) shall have full author-
ity to administer such project, but shall do
so in accordance with applicable rules and
regulations promulgated by the Secretary
governing construction or renovation of
Service health facilities.”.

Sec. 6. Section 302 is amended to read as
follows:

‘“SAFE WATER AND SANITARY WASTE DISPOSAL
FACILITIES

“SEec. 302. (a)1) Congress finds that—

“(A) the provision of safe water supply
and sanitary sewage and solid waste disposal
systems is primarily a health consideration
and function;

“(B) Indian people suffer an inordinately
high incidence of disease, injury, and illness
directly attributable to the absence or inad-
equacy of such facilities;

“(C) the long-term cost to the United
States of treating and curing such disease,
injury, and illness is substantially greater
than the short-term cost of providing such
facilities and other preventive health meas-
ures;

“(D) many Indian homes and communities
still lack safe water supply and sanitary
sewage and solid waste disposal facilities;

“(E) it is in the interest of the United
States and it is the policy of the United
States that all Indian communities and
Indian homes, new and existing, be provided
with safe and adequate water supply and
sanitary sewage and solid waste disposal fa-
cilities as soon as possible; and

“(2) Congress reaffirms the primary re-
sponsibility and authority of the Service to
provide the necessary sanitation facilities
and services as provided in section 7 of the
Act of August 5, 1954 (42 U.S.C. 2004a).

“(b) Beginning in fiscal year 1985, the Sec-
retary, acting through the Service, shall de-
velop and begin implementation of a ten-
year plan to provide safe water supply and
sanitary sewage and solid waste disposal fa-
cilities to existing Indian homes and com-
munities and to new and renovated Indian
homes.

“(e)1) Within sixty days of the date of
the enactment of the Indian Health Care
Amendments of 1984, the Secretary shall
report to Congress on the Service's sanita-
tion facilities priority system. The Secre-
tary, in preparing such report, shall uni-
formly apply the methodology for determin-
ing sanitation deficiencies to all Indian
tribes. Such report shall identify the meth-
odology for determining sanitation deficien-
cies; the level of deficiency for each Indian
community or tribe; the amount of funds
necessary to raise all communities to a level
I deficiency; and the amount of funds neces-
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sary to raise all communities or tribes to a
zero level of deficiency. For the purpose of
such report—

“(A) a level I deficiency means a sanita-
tion system which complies with all applica-
ble water supply and pollution control laws
and regulations in which the defined defi-
ciencies consist of routine replacement,
repair, or maintenance needs;

“(B) a level II deficiency means a sanita-
tion system which complies with all applica-
ble water supply and pollution control laws
and regulations in which the defined defi-
ciencies consist of capital improvements
necessary to improve the facilities to meet
the needs of the communities for domestic
sanitation facilities;

“(C) a level III deficiency means a sanita-
tion system which has an inadequate or par-
tial water supply and sewage disposal facili-
ty which does not comply with applicable
water supply and pollution control laws and
regulations or which has no solid waste dis-
posal facility.

“(D) a level IV deficiency means a sanita-
tion system which lacks either a safe water
su?iply system or a sewage disposal system;
an

‘“AE) a level V deficiency means the ab-

sence of a safe water supply and sewage dis-
posal system.
Any tribe or community which lacks the op-
eration and maintenance capability to meet
pollution control laws and regulations shall
be deemed to have a level 111 deficiency;

“(2)A) Within thirty days of the submis-
sion of the annual budget to the Congress
by the President for fiscal years 1986 and
1987, the Secretary shall submit a report to
the Congress which meets the requirements
of paragraph (1).

“(B) In preparing such report in such fiscal
years, the Secretary, acting through the
Service, shall consult with tribes and tribal
organizations including those operating
health care programs or facilites under con-
tracts under the Indian Self-Determination
and Education Assistance Act to determine
the sanitation needs of each tribe.

“(dX1) To clarify the powers conferred by
subsection (a) of section T of the Act of
August 5, 1954 (42 U.S.C. 2004a) the Secre-
tary, acting through the Service, Is author-
ized to provide—

*“(A) financial and technical assistance to
Indian tribes and communities in the estab-
lishment, training, and equipping of utility
organizations to operate and maintain
Indian sanitation facilities,

‘“{B) ongoing technical assistance and
training in the management of utility orga-
nizations, and

“(C) operation and maintenance assist-
ance for and emergency repairs to tribal
sanitation facilities when necessary to avoid
a health hazard or to protect the Federal in-
vestment in sanitation facilities in situations
where the community or tribe or family is
not financially or technically capable of per-
forming the required emergency repairs
with their own resources.

“(2XA) This section is not intended to di-
minish the primary responsibilities of the
Indian family, community, or tribe to estab-
lish, collect, and utilize reasonable user fees,
or otherwise set aside funding, for the pur-
pose of operation and maintenance of sani-
tation facilities.

“(B) The financial and technical capabil-
ity of an Indian tribe or community to
safely operate and maintain a sanitation fa-
cility shall not be a precondition for the
provision or construction of such facilities
and the Secretary may not require a tribe or
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community to accept a transfer of such fa-

cilities where he has determined the tribe or

community does not have, or may not be

;?!aisonably expected to achieve, such capa-
ty.

“(e) For the purpose of providing neces-
sary funds and staff to implement the ex-
panded responsibilities of the Service under
subsection (d)—

“(1) there is authorized to be appropriated
$5,000,000 for each of the fiscal years 1985,
1986, and 1987, and

“(2) there is authorized to be appropriated
for each of the fiscal years 1985, 1986, and
1987, $850,000 to support thirty new full-
time equivalents for the Service

“(f) Any funds appropriated and allocated
for the purpose of providing water supply
and sewage disposal services for the benefit
of any tribe or tribal organization may be
used for expenses incurred by any such
tribe under contract or grant for the provi-
sion of such services under the Indian Self-
Determination Act.”.

Skec. 7. Title V is amended to read as fol-
lows:

“TITLE V—-HEALTH SERVICES FOR

URBAN INDIANS
“PURPOSE

“Sgc. 501. The purpose of this title is to
encourage the establishment of programs in
urban areas to make health services more
accessible to the urban Indian populations.

““CONTRACTS WITH URBAN INDIAN
ORGANIZATIONS

“Sgc. 502. The Secretary, acting through
the Service, shall enter into contracts with
urban Indian organizations to assist such or-
ganizations to establish and administer, in
urban centers in which such organizations
are situated, programs which meet the re-
quirements of this title. The Secretary,
acting through the Service, shall include
such conditions in any such contract as he
considers necessary to effect the purpose of
this title.

“CONTRACTS FOR THE PROVISION OF HEALTH

CARE OR REFERRAL SERVICES

“Sec. 503. (a) The Secretary, acting
through the Service, shall enter into con-
tracts with urban Indian organizations for
the provision of health care or referral serv-
ices for urban Indians residing in the urban
centers in which such organizations are situ-
ated. Any such contract shall include re-
quirements that the urban Indian organiza-
tion undertake to—

“(1) determine the population of urban
Indians residing in the urban center in
which such organization is situated who are
or could be recipients of health care or re-
ferral services;

“(2) determine the current health status
of urban Indians residing in such urban
center;

“(3) determine the current health care
needs of urban Indians residing in such
urban center;

“(4) identify all public and private health
service resources within such urban center
which are or may be available to urban Indi-

ans;

“(5) determine the use of public and pri-
vate health services resources by the urban
Indians residing in such urban center;

“(6) assist such health service resources in
providing service to such urban Indians;

“('7) assist such urban Indians in becoming
familiar with and utilizing such resources;

“(8) provide basic health education to
such urban Indians;

“(9) establish and implement manpower
training programs necessary to accomplish
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the directives described in paragraphs (6)
through (8);

“(10) identify gaps between unmet health
needs of urban Indians and the resources
available to meet such needs;

*(11) make recommendations to the Secre-
tary and Federal, State, local, and other re-
source agencies on methods of improving
health service programs to meet the needs
of urban Indians; and

“(12) where necessary, provide or contract
for health care services to urban Indians.

The Secretary may not renew any contract
entered into under subsection (a).

“{b) The Secretary, acting through the
Service, shall by regulation prescribe the
criteria for selecting urban Indian organiza-
tions with which contracts may be entered
into under this title. Such criteria shall in-
clude—

“(1) the extent of the unmet health care
needs of urban Indians in the urban center
involved;

“(2) the size of the urban Indian popula-
tion in the urban center involved;

“(3) the accessibility to, and utilization of,
health care services (other than services
provided under this title) by urban Indians
in the urban center involved;

“(4) the extent to which the requirements
described in subsection (a) would dupli-
cate—

“(A) any previous or current public or pri-
vate health services project which is situat-
ed in an urban center and which is not
funded under this title; or

“{B) any project funded under this title;

“(5) the capability of an urban Indian or-
ganization to meet the requirements of sub-
section (a);

“(6) the satisfactory performance and suc-
cessful completion by an urban Indian orga-
nization of other contracts with the Secre-
tary under this title;

“¢7T) the appropriateness and likely effec-
tiveness of conducting the activities de-
scribed in subsection (a) in an urban center;
and .

“(8) the extent of existing or likely future
participation in the activities described in
subsection (a) by appropriate health and
health-related Federal, State, local, and
other agencies.

“CONTRACTS FOR THE DETERMINATION OF
UNMET HEALTH CARE NEEDS

“Segc. 504. (a) The Secretary, acting
through the Service, may enter into con-
tracts with wurban Indian organizations
which are situated in urban centers and for
which contracts have not been entered into
under section 503.

“(b) Any contract entered into by the Sec-
retary under subsection (a) shall require—

*(1) the urban Indian organization—

“(A) to document the health care status
and unmet health care needs of urban Indi-
ans in the urban center involved;

“(B) with respect to urban Indians in the
urban center involved, to determine the
matters described in paragraphs (2), (3), (4),
and (8) of section 503(b); and

*(2) the urban Indian organization to com-
plete performance of the contract within
one year after the date on which the Secre-
tary and such organization enter into such
contract.

“EVALUATIONS: CONTRACT RENEWALS
“Sec. 505. (a) The Secretary, acting
through the Service, shall develop proce-
dures to evaluate performance of contracts
entered into by urban Indian organizations
under this title. Such procedures shall in-
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clude provisions for carrying out the re-
guirements of this section.

“(b) The Secretary, acting through the
Service, shall conduct an annual onsite eval-
uation of each urban Indian organization
which has entered into a contract under sec-
tion 503 for purposes of evaluating the per-
formance of such organization under such
contract.

“(e) If, as a result of the evaluations con-
ducted under subsection (b), the Secretary
determines that an urban Indian organiza-
tion has not satisfactorily performed a con-
tract under section 503, the Secretary shall,
prior to renewing such contract, attempt to
resolve with such organization the areas of
unsatisfactory performance and modify
such contract to prevent future occurrences
of such unsatisfactory performance. If the
Secretary determines that such unsatisfac-
tory performance cannot be resolved and
prevented in the future, the Secretary shall
not renew such contract with such organiza-
tion and may enter into a contract under
section 503 with another urban Indian orga-
nization which is situated in the same urban
center as the urban Indian organization
whose contract is not renewed under this
section.

“¢d) In determining whether to renew a
contract with an urban Indian organization
under section 503, or whether to enter into
a contract with an urban Indian organiza-
tion under section 503 which has completed
performance of a contract under section
504, the Secretary shall review the informa-
tion generated by the urban Indian organi-
zation in compliance with sections 503(a)
and 504(b), the reports submitted under sec-
tion 507, and, in the case of a renewal of a
contract under section 503, the results of
the on-site evaluations conducted under
subsection (b).".

“OTHER CONTRACT REQUIREMENTS

“Sec. 506. (a) Contracts with urban Indian
organizations under this title shall be in ac-
cordance with all Federal contracting laws
a.m; regulations except that, in the discre-
tion of the Secretary, such contracts may be
negotiated without advertising and need not
conform to the provisions of the Act of
August 24, 1925 (40 U.S.C. 270a).

‘“(b) Payments under any contract under
this title may be made in advance or by way
of reimbursement and in such installments
and on such conditions as the Secretary
deems necessary to carry out the purposes
of this title.

“(eX1) Notwithstanding any provision of
law to the contrary, the Secretary may, at
the request, or with the consent, of an
urban Indian organization, revise or amend
any contract made by the Secretary with
such organization under this title as neces-
sary to carry out the purposes of this title.

“(2) Whenever an urban Indian organiza-
tion requests the Secretary to assume re-
sponsibility for any contract entered into
under this title, the Secretary shall assume
such responsibility not more than one hun-
dred and twenty days from the date of the
request by the organization or at such later
date as may be mutually agreed to by the
Secretary and the organization.

“¢d) The Secretary may permit an urban
Indian organization performing a contract
under this title to use federally owned facili-
ties within the Secretary’s jurisdiction
under such terms and conditions as may be
jointly agreed upon for the use and mainte-
nance of such facilities.

“(e) Contracts with urban Indian organi-
zations and regulations adopted under this
title shall assure the fair and uniform provi-
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sion to urban Indians of services and assist-
ance under such contracts by such organiza-
tions.

“REPORTS

“Sec. 507. (a) For each fiscal year in which
an urban Indian organization receives or ex-
pends funds under a contract under this
title, such organization shall submit to the
Secretary a quarterly report including—

“(1) in the case of a contract under section
503, information gathered under paragraphs
t:.l)) and (11) of subsection (a) of such sec-
tion;

“(2) information on activities conducted
by the organization under the contract;

“(3) an accounting of the amounts and
purposes for which Federal funds were ex-
pended; and

“(4) such other information as the Secre-
tary may request.

“(b) The report required under subsection
(a) and information production required
under sections 503(a) and 504(b) of any
urban Indian organization under a contract
under this title shall be subject to audit by
the Secretary and the Comptroller General
of the United States.

*“(e) The Secretary shall allow as a cost of
any contract entered into under section 503
the cost of an annual private audit conduct-
ed by a certified public accountant.

“REPORTS OF THE SECRETARY

“Sec. 508. (a) Within one year after the
date of enactment of the Indian Health
Care Amendments of 1984, the Secretary,
acting through the Service, shall submit a
report to Congress which assesses the
health status and health care needs of
urban Indians. The report shall—

“(1) specify the health care needs of
urban Indians and, with respect to urban
centers for which urban Indian organiza-
tions have entered into contracts under sec-
tion 503, whether additional health care
personnel are required to meet such needs;

“(2) make recommendations for additional
programs, technical assistance, funding, and
additional health care personnel to meet
the health care needs of Indians in urban
centers; and

“(3) contain recommendations for legisla-
tion and administrative actions to achieve
the national goal of raising the health
status of urban Indians to a level equal to
that of the general population.

“(b) Not later than April 1, 1987, the Sec-
retary, acting through the Service and with
the assistance of the urban Indian organiza-
tions that have entered into contracts under
this title, shall review the programs estab-
lished under this title and submit to Con-
gress an assessment thereof and recommen-
dations for any further legislative efforts
the Secretary deems necessary to meet the
purpose of this title.

“AUTHORIZATION OF APPROPRIATIONS

“Sec. 509. There are authorized to be ap-
propriated for contracts with urban Indian
organizations under this title $12,000,000 for
fiscal year 1985, $13,200,000 for fiscal year
1986, and $14,400,000 for fiscal year 1987.".

SEc. 8. (a) Title VI is amended to read as
follows:

“TITLE VI—OFFICE OF INDIAN
HEALTH SERVICE

‘‘OFFICE OF INDIAN HEALTH SERVICE
“Sec. 601. Not later than 6 months after
the date of enactment of this Act, the
Indian Health Service shall be removed as a
bureau of the Health Resources and Serv-
ices Administration and shall be placed in
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the Public Health Service at the same level
as such Administration.

“BUDGET ESTIMATE

"“Sec. 602. The Director of the Service
shall prepare and submit, directly to the
President for review and transmittal to Con-
gress, an annual budget estimate for pro-
grams of the Indian Health Service and
shall receive directly from the President
and the Office of Management and Budget
all funds appropriated for obligation and ex-
penditure by the Service.”.

Sec. 9. Section 705 is amended to read as
follows:

“COMPETITIVE PROCUREMENT

“Sec. T05. (a) The Secretary, acting
through the Service, may waive any statuto-
ry or administrative requirement for com-
petitive procurement of health services if, in
the judgment of the Chief Medical Officer
who will have jurisdiction over such health
services, such competitive procurement
would compromise the accessibility, quality,
and continuity of health services or would
not result in any appreciable competition or
savings.

“(b) The Secretary, acting through the
Service, shall reject any bid submitted
under any statutory or administrative re-
quirement for competitive procurement of
health services upon the certification of the
Chief Medical Officer who will have juris-
diction over such health services that ac-
ceptance of such bid would compromise the
accessibility, quality, and continuity of
health services.”.

Sec. 10, Section T06 is amended to read as
follows:

“JUVENILE ALCOHOL AND DRUG ABUSE

“Sec. T06. (a) Within ninety days of the
date of enactment of the Indian Health
Care Amendments of 1984, the Secretary
shall enter into an agreement with the Sec-
retary of the Interior and the Secretary of
Education to coordinate the efforts of their
Departments related to alcohol and drug
abuse among Indian juveniles. The agree-
ment shall provide for the identification
and coordination of available resources and
programs to combat Indian juvenile alcohol
and drug abuse through prevention, educa-
tion, counseling, and referral. The Secretary
shall publish such agreement in the Federal
Register within one hundred and twenty
days of the date of enactment of the Indian
Health Care Amendments of 1984.

“(b) The Secretary, acting through the
Service and in consultation and cooperation
with the Secretary of the Interior and the
Secretary of Education, shall develop a pro-
gram to provide training in—

‘(1) preventive education;

“(2) the identification of juvenile alcohol
and drug abusers; and

“(3) counseling techniques on juvenile al-
cohol and drug abuse.

Such training shall be provided to elementa-
ry and secondary teachers and counselors—

“(A) in schools operated by the Bureau of
Indian Affairs;

“(B) in schools operated under contract
with the Bureau of Indian Affairs; and

“(C) in public schools on or near Indian
reservations (including public schools in
Oklahoma and Alaska with significant num-
bers of Indian students).

The Service may provide such training
either directly or through contract with
qualified private or public entities.

“(¢) The Secretary of the Interior, acting
through the Bureau of Indian Affairs and in
consultation with the Service, shall review
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existing literature and reports on juvenile
alecohol and drug abuse, including studies
and school curricula and any other material
relevant to an understanding of the problem
of juvenile alcohol and drug abuse, and
shall make available the results of such
:’g\}dew to the schools described in subsection

“(d) The Secretary shall establish an
Office of Alcohol and Drug Abuse within
the Service which shall be responsible for
the administration of the programs and au-
thorities of the Service in the field of alco-
hol and drug abuse. The Office shall have
assigned to it a number of full-time equiva-
lent positions which shall be not less than
eight full-time equivalent positions in the
Central Office of Service and one full-time
equivalent position in each Service area and
Program Office.

“(e) For the purpose of implementing sub-
section (b), there is authorized to be appro-
priated $1,500,000 for each of the fiseal
years 1985, 1986, and 1987.".

Sec. 11. Section 707 is amended to read as
follows:

“NUCLEAR RESOURCE DEVELOPMENT HEALTH

HAZARDS

“Sec. T07. (a) The Secretary, acting
through the Service, shall undertake to
enter into appropriate arrangements with
the National Academy of Sciences to con-
duct a study of the health hazards to Indian
miners of nuclear materials and Indians on
or near Indian reservations and in Indian
communities as a result of nuclear resource
development. Such study shall include—

“(1) an evaluation of the nature and
extent of nuclear resource development re-
lated health problems currently exhibited
among Indians and the causes of such
health problems;

“¢2) an analysis of the potential effect of
ongoing and future nuclear resource devel-
opment on Indians living in or near Indian
reservations and communities;

“(3) an evaluation of the types and nature
of activities, practices, and conditions caus-
ing or affecting such health problems, in-
cluding uranium mining and milling, urani-
um mine tailing deposits, nuclear power-
plant operation and construction, and nucle-
ar waste disposal;

“(4) a summary of any findings and rec-
ommendations provided in Federal and
State studies, reports, investigations, and in-
spections during the ten years prior to the
date of enactment of the Indian Health
Care Amendments of 1984 that directly or
indirectly relate to the activities, practices,
and conditions affecting the health or
safety of such Indians; and

“(5) an evaluation of the efforts that have
been made by Federal and State agencies
and mining and milling companies to effec-
tively carry out an education program for
such Indians regarding the health and
safety hazards of nuclear resource develop-
ment.

To assist the Academy in conducting such
study, the Secretary and the Secretary of
the Interior shall furnish at the request of
the Academy any information which the
Academy deems necessary for the purpose
of conducting the study. In addition, they
shall cooperate with the Academy in obtain-
ing information necessary to carry out the
intent of the study.

“(b) Upon the completion of such study,
the Secretary, acting through the Service,
shall, on the basis of the results of such
study, develop a health care plan to address
the health problems studied under subsec-
tion (a). The plan shall include—
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*(1) methods for diagnosing and treating
Indians currently exhibiting nuclear re-
isaurce development related health prob-
ems;

“(2) preventive care for Indians who may
be exposed to such health hazards as a
result of nuclear resource development, in-
cluding the monitoring of the health of in-
dividuals who have or may have been ex-
posed to excessive amounts of radiation, or
otherwise affected by nuclear development
activities that have had or could have a seri-
ous impact upon the health of such individ-
uals; and

“(3) a program of education for Indians
who, by reason of their work or geographic
proximity to nuclear development activities,
may experience health problems.

“(¢) The Secretary shall submit to Con-
gress the results of the study conducted
under subsection (a) no later than eighteen
months after the date of enactment of the
Indian Health Care Amendments of 1984.
The health care plan prepared under sub-
section (b) shall be submitted to Congress
no later than one year after the date the re-
sults of the study are submitted. Such
report shall include recommended activities
for implementation of the plan, as well as
an evaluation of any activities previously
undertaken by the Service to address such
health problems.

“(d) For the purpose of conducting the
study required by subsection (a) of this sec-
tion, there is authorized to be appropriated
$350,000.".

Sec. 12. Section 708 is amended to read as
follows:

“SERVICE TO INELIGIBLE PERSONS

“Sec. T08. (a)X1l) The Secretary, acting
through the Service, may provide or author-
ize the provision of medical care, treatment,
or benefits by the Service to persons who
are not otherwise eligible for such services
in health facilities maintained by the Serv-
ice or contracted under the Indian Self-De-
termination and Education Assistance Act
(Public Law 93-638) or through contract
health care services, subject to the limita-
tions of this section.

“(2) Persons eighteen years of age or
under who are the natural or adopted chil-
dren (including foster- and step-children),
legal wards, or orphans of an eligible Indian
person and who are not otherwise eligible
for the medical care, treatment, or benefits
of the Service shall be eligible for all such
services on the same basis and subject to the
same rules as apply to eligible Indians until
their nineteenth birthday. The existing and
potential medical needs of such persons
shall be taken into consideration by the
Service in determining the need for, or the
allocation of, its health resources. Any such
person who has been determined to be legal-
ly incompetent prior to their nineteenth
birthday shall remain eligible for such serv-
ices until one year after the date such dis-
ability has been removed.

*(3) Non-Indian spouses of eligible Indians
or spouses of Indian descent who are not
otherwise eligible for the medical care,
treatment, or benefits of the Service shall
not be eligible for such service unless they
are made eligible, as a class, by an appropri-
ate resolution of the governing body of the
relevant Indian tribe. The medical needs of
persons made eligible under this subsection
shall not be taken into consideration by the
Service in determining the need for, or allo-
cation of, its health resources.

“(bX1)A) At the request of the Indian
tribe or tribes included within the service
area of any service unit of the Service, the
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Secretary may authorize the medical care
and treatment of otherwise ineligible per-
sons residing within such service area in
health facilities maintained and operated by
the Service.

“(B) Persons receiving medical care and
treatment under this subsection shall be
liable for the payment for such services
under a fee schedule adopted by the Secre-
tary which, in the judgment of the Secre-
tary, shall result in reimbursement in an
amount not less than the actual cost of pro-
viding the service. Fees collected under this
subsection, including medicare or medicaid
reimbursements under titles VIII and XIX
of the Social Security Act, shall be credited
to the account of the facility providing the
service and shall be used solely for the pro-
vision of health services within that facility.

“(2XA) Except as provided in subpara-
graph (B), where the governing body of an
Indian tribe or, in the case of a multi-tribal
service area, any Indian tribe revokes its
concurrence to the provision of services
under paragraph (1)(A), the Secretary’s au-
thority to provide such service shall termi-
nate at the end of the fiscal year following
the fiscal year in which such revocation was
adopted.

“(B) In California, in the case of a multi-
tribal service area, unless 51 percent or
more of the Indian tribes in the Service area
revoke their concurrence to the provision of
services under paragraph (1)(A), the author-
ity to provide such service shall not be af-
fected.

“¢3XA) In the case of health facilities op-
erated directly by the Service, such medical
care and treatment may be provided under
this subsection only where the Secretary
and the affected tribe or tribes have jointly
determined that—

‘(i) the provision of such service will not
result in a denial or diminution of services
to eligible Indian persons; and

“(ii) there is no reasonable alternative
health facility or service, within or without
the service unit area, available to meet the
medical needs of such persons.

“(B) In the case of health facilities operat-
ed under contract under the Indian Self-De-
termination and Education Assistance Act,
the governing body of the Indian tribe or
tribal organization providing health services
under a contract with the Service under the
Indian Self-Determination Act is authorized
determine the eligibility for such services of
persons who are not otherwise eligible for
such services. Such determination shall be
in accordance with the requirements of this
section.

“(4) The Service may continue to provide
medical care, treatment, and benefits to per-
sons not provided service under subsections
(a) or (b) to achieve stability in a medical
emergency, to prevent the spread of a com-
municable disease or otherwise deal with a
public health hazard; to provide care to non-
Indian women pregnant with an eligible In-
dian's child for the duration of the pregnan-
cy through post partum, or to immediate
family members of an eligible person where
such care is directly related to the treat-
ment of the eligible person.

“(5) Hospital privileges in health facilities
operated and maintained by the Service or
operated under contract under the Indian
Self-Determination and Education Assist-
ance Act may be extended to non-Service
health care practitioners under a plan
adopted under subsection (d) of this section.
Such non-Service health care practitioners
shall not be regarded as employees of the
Federal Government for purposes of sec-
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tions 1346(b) and 2671 et seq. of title 28 of
the United States Code relating to Federal
tort claims even if providing services to eli-
gible persons as a part of the condition
under which privileges are extended. This
subsection shall not affect the conditions
under which ineligible persons may be pro-
vided health services at Service facilities in
cases where non-Service health care practi-
tioners may be extended hospital privileges
in Service facilities under any other provi-
sion of law."”.

Sec. 13. Section 709 is amended to read as
follows:

“ELIGIBILITY OF CALIFORNIA INDIANS

“Sec. T09. The following California Indi-
alms shall be eligible for care from the Serv-
ce:

“(1) Members of federally recognized
tribes.

“(2) All Indians of California as defined in
the first section of the Act of May 18, 1928
(25 U.8.C. 651).

“(3) Indians who hold trust interests in
public domain, national forest, or Indian
reservation allotments in California.

“(4) Indians in California who were listed
on the plans for distribution of the assets of
California rancherias and reservations
under the Act of August 18, 1958 (72 Stat.
619), and their descendants. This paragraph
?I;é&;l”cem to be effective after October 1,

Sec. 14. Section 710 is amended to read as
follows:

“REDUCTION AND CONTROL OF HEPATITIS-B IN

ALASKA

“Sgc. T10. The Secretary, acting through
the Indian Health Service and the centers
for Disease Control, shall, in cooperation
with the State of Alaska, provide for screen-
ing and reporting of cases of hepatitis-B
among Native Alaskans and vaccinations to
prevent and control the incidence of hepati-
tis-B among Native Alaskans. Not later than
December 30, 1986, the Secretary shall
submit to Congress a report detailing the ac-
tivities carried out under this section and
outlining what subsequent actions should be
taken to continue to control the incidence
of hepatitis-B in Alaska, together with a
recommended schedule for the completion
of such actions.".

SEec. 15. Title VII is amended by adding at
the end thereof the following new sections:
“CALIFORNIA AS A CONTRACT HEALTH SERVICE
DELIVERY AREA

“Sec. T12. (a) The State of California, ex-
cluding the counties of Alameda, Contra
Costa, Los Angeles, Marin, Orange, Sacra-
mento, San Francisco, San Mateo, and
Santa Clara, shall be designated as a con-
tract health service delivery area by the
Service for the purpose of providing con-
tract health services to Indians in such
State.

*(b) This section shall take effect October
1, 1984.

“CONTRACT HEALTH FACILITIES

“Sec. T13. (a) The Indian Health Service
shall provide funds for health care pro-
grams and facilities operated by tribes and
tribal organizations under contracts with
the Indian Health Service under the Indian
Self-Determination Act—

“(1) for the maintenance and repair of
clinics owned or leased by such tribes or
tribal organizations,

*(2) for employee training,

“¢3) for cost-of-living increases for em-
ployees, and

“(4) for any other expenses relating to the
provision of health services,
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on the same basis as such funds are provid-
ed to programs and facilities operated di-
rectly by the Indian Health Service.

“(b) In the case of eligible California Indi-
ans as defined by section 709 of the Indian
Health Care Improvement Act, as amended
by this Act, who are not members of Indian
tribes or eligible for membership in such
tribes, the Secretary may not enter into a
contract to provide health services to such
Indians under section 103 of the Indian
Self-Determination Act if 51 percent of the
adult population of such Indians object
prior to the award of such contract either
individually or through any legally estab-
lished organization of Indians, in which case
the Secretary, acting through the Service,
shall make alternate arrangements for the
delivery of health care services to such Indi-
ans. Nothing in this section shall be con-
strued to restrict or interfere with the right
of any Indian tribe to contract for health
services on behalf of its own members.

“NATIONAL HEALTH SERVICE CORPS

“Sec. T14. (a) The Secretary of Health and
Human Services shall not—

“(1) remove a member of the National
Health Service Corps from a health facility
operated by the Indian Health Service or by
a tribe or tribal organization under contract
with the Indian Health Service under the
Indian Self-Determination Act; or

“(2) withdraw funding used to support
such member

unless the Secretary, acting through the
Service, has ensured that the Indians receiv-
ing services from such member will experi-
ence no reduction in services. This section
shall take effect as of October 1, 1983,

“"RESTRICTIONS ON THE USE OF INDIAN HEALTH
SERVICE APPROPRIATIONS

“Sec. T15. Unless otherwise specifically
provided, any restriction placed on the use
of appropriations for Indian health services
shall not be interpreted—

“(1) to apply to the use of funds other
than such appropriated funds by an entity
with a contract with the Indian Health
Service;

“(2) to prohibit the support of litigation
with such other funds; or

‘“{3) to prohibit the promotion of public
support for or opposition to any legislative
proposal with such other funds.

“INFANT AND MATERNAL MORTALITY

“Sec. T16. Not later than January 1, 1985,
the Secretary shall develop and begin imple-
mentation of a plan to achieve the following
objectives by January 1, 1990:

“(1) Reduction of the rate of Indian
infant mortality in each Area Office of the
Service to twelve deaths per one thousand
live births or to that of the United States
population, whichever is lower,

“(2) Reduction of the rate of maternal
mortality in each Area Office of the Service
to five deaths per one hundred thousand
live births or to that of the United States
population, whichever is lower.

The Secretary shall report to Congress on
January 1 of each year after fiscal year 1985
on the progress that has been made toward
achieving such objectives.

“DEFINITIONS

“Sec. T17. As used in this Act—

“(1) ‘Area Office’ means an administrative
entity including a program office, within
the Indian Health Service through which
services and funds are provided to the serv-
icedunlt.s within a defined geographical area;
an
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“(2) ‘service unit' means an administrative
entity within the Indian Health Service or a
tribe or tribal organization operating health
care programs or facilities with funds from
the Service under the Indian Self-Determi-
nation Act through which services are pro-
vided, directly and by contract, to the eligi-
ble Indian population within a defined geo-
graphic area.".

TECHNICAL AMENDMENTS OFFERED BY MR. UDALL

Mr. UDALL. Mr. Chairman, I have a
series of technical amendments at the
desk which I offer, and I ask unani-
mous consent that they be considered
en bloc.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Arizona?

There was no objection.

The CHAIRMAN. The Clerk will
report the amendments.

The Clerk read as follows:

Technical Amendments offered by Mr.
Uparr: On page 1, in line 7, strike the
phrase “an amendment or repeal is ex-
pressed in terms if".

On page 9, in line 9, insert the word “as”
before the word “may’.

On page 11, at the end of line 18, insert
the word “and”.

On page 24, strike all of lines 1 and 2.

On page 26, at the end of line 2, insert the
following: “(c) The Secretary may not renew
any contract entered into under this sec-
tion.".

On page 27, in line 19, strike 1925 and
insert, in lieu thereof, "*1935".

Mr. UDALL (during the reading).
Mr. Chairman, I ask unanimous con-
sent that the amendments considered
en bloc be considered as read and
printed in the RECORD.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Arizona?

Mr. YOUNG of Alaska. Mr. Chair-
man, reserving the right to object,
may I ask the gentleman, are these
the same amendments, numbered 1
through 6, which he provided to the
minority?

Mr. UDALL. Mr. Chairman, if the
gentleman will yield, the gentleman is
correct. They are technical amend-
ments. There are no hidden balls or
substitutes here. The gentleman is en-
tirely correct.

Mr. YOUNG of Alaska. Mr. Chair-
man, I withdraw my reservation of ob-
jection.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Arizona?

There was no objection.

Mr. UDALL. Mr. Chairman, I ask for
the adoption of the amendments.

The CHAIRMAN. The question is on
the amendments offered by the gen-
tleman from Arizona [Mr. UpAaLL].

The amendments were agreed to.

AMENDMENT OFFERED BEY MR. UDALL

Mr. UDALL. Mr. Chairman, I have
another amendment at the desk which
I offer.

The Clerk read as follows:
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Amendment offered by Mr. UpaLr: On
page 30, beginning with line 25, strike all of
section 601 and insert, in lieu thereof, the
following:

“Sec. 601. (a) In order to more effectively
and efficiently carry out the responsibilities,
authorities, and functions of the United
States to provide health care services to In-
dians and Indian tribes, as is or may be
hereafter be provided by Federal statute or
treaties, there is established within the
Public Health Service of the Department of
Health and Human Services an Office of
Indian Health Service which shall be under
the direction of an Administrator for Indian
Health who shall report directly to the As-
sistant Secretary for Health.

“(b) All health programs and authorities
under which health care is provided to Indi-
ans based upon their status as Indians
which are administered by the Secretary, in-
cluding but not limited to programs, func-
tions, responsibilities, and authorities under
this Act; the Act of November 2, 1921 (25
U.S.C. 13); the Act of August 5, 1954 (68
Stat. 674), as amended; the Act of August
16, 1957 (71 Stat. 370); the Indian Self-De-
termination and Education Assistance Act
(P.L. 93-638); and the Act of December 5,
1979 (93 Stat. 1056), shall be delegated
solely to the Administrator for Indian
Health.

“(¢) In the implementation of the delega-
tion described in subsection (b), the Admin-
istrator for Indian Health shall undertake
the administrative and financial manage-
ment, personnel, contracting, granting,
management and program policy develop-
ment and planning, evaluation, and public
information functions and shall receive
compensation at the rate now or hereafter
provided by law for Assistant Surgeon Gen-
erals corresponding with the grade of Major
General or the Civil Service equivalent.

“(d) All personnel, records, equipment fa-
cilities, and interests in property that were
administered by the Indian Health Service
on the date of enactment of this section
shall be transferred to the Office of Indian
Health Service, There shall also be allocated
to the Office of Indian Health Service
budget and personnel ceiling authority nec-
essary to implement fully the delegation de-
scribed in subsection (b) and the functions
described in subsection (c).

“(e) The requirements of this section shall
be met within one hundred and eighty days
after the date of enactment of this section.
The Secretary is authorized to waive the
Indian preference laws on a case-by-case
basis for temporary transfers, under exist-
ing authority, involved in implementing this
section.”

Mr. UDALL (during the reading).
Mr. Chairman, I ask unanimous con-
sent that the amendment be consid-
ered as read and printed in the
RECORD.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Arizona?

There was no objection.

Mr. UDALL. Mr. Chairman, when
the Interior Committee reported H.R.
4567, it contained a provision provid-
ing for the creation of an Assistant
Secretary for Indian Health within
the Department of Health and Human
Services. This provision was strongly
supported by all the Indian witnesses
before my committee. The adminsitra-
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tion was almost alone in its opposition
to the Assistant Secretary provision.

As a former chairman and current
member of the Post Office and Civil
Service Committee, I am generally op-
posed to the creation of new Assistant
Secretary positions. However, based
upon the testimony before my com-
mittee, I was firmly convinced that
this provision would not just be a
token or symbolic gesture, but would
result in a significant improvement of
the ability of IHS to meet the critical
health needs of the Indian people.

Nevertheless, in the spirit of com-
promise with the Energy and Com-
merce Committee and in recognition
of the administration’s position, I
agreed to drop the Assistant Secretary
provision in favor of the Energy Com-
mittee provision which simply creates
an Office of Indian Health Services in
the Public Health Service. H.R. 6039,
which is before us as an amendment in
the nature of a substitute for H.R.
4567, contains that provision.

However, I am not satisfied that the
existing language of the substitute is
adequate to effectively accomplish the
creation of this new office.

The amendment I am offering does
not alter the purpose of section 8 of
the substitute in creating a new Office
of Indian Health Service in the Public
Health Service. Rather, it provides
more definitive language to ensure
that the creation of that office and
the transfer of the existing Indian
Health Service will be more expedi-
tiously and efficiently carried out.

Mr. Chairman, I urge the adoption
of this strengthening amendment.

The CHAIRMAN. The guestion is on
the amendment offered by the gentle-
man from Arizona [Mr. UpaLLl.

The amendment was agreed to.
AMENDMENT OFFERED BY MR. YOUNG OF ALASKA

Mr. YOUNG of Alaska. Mr. Chair-
man, I have an amendment at the
desk which I offer.

The Clerk read as follows:

Amendment offered by Mr. Younc of
Alaska: On page 16, line 12, add the follow-
ing new subsection (f):

(fX1) The Secretary shall convey to the
Bethel Native Corporation, an Alaska
Native Corporation organized pursuant to
the Alaska Native Claims Settlement Act,
all right, title, and interest of the United
States in and to the following real property
situated in Bethel, Alaska, described as: U.S.
Survey No. 4000, excluding those lands iden-
tified as tracts A and B in the determination
AA-18959 of the Bureau of Land Manage-
ment issued on September 30, 1983 pursuant
to section 3(e) of Public Law 92-203.

(2) The Secretary is authorized and direct-
ed to enter into a contract for sale of the
service hospital, housing facilities owned by
the Service, fixtures, equipment, and appur-
tances located on the property described in
subsection (1) to the Bethel Native Corpora-
tion upon the execution of a lease-purchase
agreement between the Service and the
Bethel Native Corporation whereby the
Bethel Native Corporation shall agree to a
purchase of the service hospital, housing fa-
cilities, fixtures, equipment and appurtances
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at a price which recovers the actual federal
expenditures in the construction of said
hospital and facilities and whereby the
Service shall agree to lease and operate said
hospital and facilities.

Mr. YOUNG of Alaska (during the
reading). Mr. Chairman, I ask unani-
mous consent that the amendment be
considered as read and printed in the
RECORD.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Alaska?

There was no objection.

Mr. YOUNG of Alaska. Mr. Chair-
man, this amendment will resolve a
conflict in land claims involving the
Indian Health Service and the local
Alaska Native Corp., for the village of
Bethel, AK. In doing so, the amend-
ment recognizes the valid selection of
the Bethel Native Corp., a selection
which has been determined by the
Bureau of Land Management to be a
valid selection under the Alaska
Native Claims Settlement Act.

The land in question has long been
claimed by the local Native group
under the terms of ANCSA. The
Public Health Service constructed in
1979 a new hospital and support facili-
ties on these lands, in a location which
had not been used previously by the
Service. Therefore, a conflict arose
over ownership of the lands on which
the new hospital and facilities are lo-
cated. Citing the previous claim of the
Bethel Native Corp., under ANCSA,
the BLM last year issued a determina-
tion that the selection of the village
corporation was valid.

In order to resolve the conflict over
ownership of lands in question, the
amendment would authorize a convey-
ance of those lands to the village cor-
poration. Additionally, the amend-
ment authorizes the Secretary to
enter into a contract for the sale of
the hospital and related facilities in
return for a leasing agreement by
which the Indian Health Service will
continue to operate the hospital. The
purchase is to be privately financed
and the price is to be set at a level
which fully recovers the Federal ex-
penditures.

Mr. Chairman, the amendment is in-
tended to resolve the land title issues
in a manner which recovers the Feder-
al investment and ensures that quality
medical services are continued to be
supplied in the area. I believe it repre-
sents a fair resolution of the land title
conflict and, for these reasons, I urge
my colleagues to support this amend-
ment.

Mr. UDALL. Mr. Chairman, will the
gentleman yield?

Mr. YOUNG of Alaska. I am glad to
yield to the gentleman from Arizona.

Mr. UDALL. Mr. Chairman, I appre-
ciate the problem posed by the gentle-
man from Alaska and the purpose of
his amendment. However, we have not
had a full opportunity to review the
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language of this amendment nor have
we had an opportunity to receive the
views of the administration and other
concerned parties on this matter. I do
understand that there may be some
problems if this amendment is adopted
in insuring adequate health care to
the Alaska Natives in the Bethel area.

However, I am willing to interpose
no objection to the adoption of this
amendment subject to an understand-
ing with the gentleman. It would be
my intent to drop this amendment
from the bill in conference, unless, in
the interim, a firm case can be made
for the proposal, including assurances
that health care will not suffer, and
no strenuous, meritorious objections
are raised by the administration and
other concerned parties.

Mr. YOUNG of Alaska. Mr. Chair-
man, knowing the superb leadership of
the committee chairman, I am confi-
dent there will be the votes to remove
the amendment if it is not agreed to,
but we hope to resolve this conflict. It
is a definite deterrent to the medical
services, and there will be a conflict
over the areas if we do not do it. But I
gladly in this collogquy recognize the
leadership of the committee chairman,
and I am sure I will be able to support
him in the conference.

Mr. UDALL. With that understand-
ing, Mr. Chairman, I do not object to
the adoption of the amendment.

The CHAIRMAN. The question is on
the amendment offered by the gentle-
man from Alaska [Mr. YounGl.

The amendment was agreed to.

AMENDMENT OFFERED BY MR. GEJDENSON

Mr. GEJDENSON. Mr. Chairman,
the Clerk has an amendment at the
desk which I offer.

The Clerk read as follows:

Amendment offered by Mr. GEJDENSON:
Page 31, insert after line 10 the following:

Skc. 9. (a) Section 704 is amended by in-
serting “(a)” after “Sec. 704.” and by adding
at the end thereof the following new subsec-
tion:

“(b) The Secretary may enter into leases,
contracts, and other legal agreements with
Indian tribes, tribal organizations, or Indian
organizations which hold—

““(1) title to;

“(2) a leasehold interest in; or

“(3) a beneficial interest in (where title is
held by the United States in trust for the
benefit of a tribe) facilities used for the ad-
ministration and delivery of health services
by the Indian Health Service or by pro-
grams operated by tribes, tribal organiza-
tions, or Indian organizations, to compen-
sate such tribes, tribal organizations, or
Indian organizations for costs associated
with the use of such facilities for such pur-
poses. Such costs include rent, depreciation
based on the useful life of the building,
principal and interest paid or accrued, oper-
ation and maintenance expenses, and other
expenses determined by regulation to be al-
lowable.".

Page 31, line 11, strike out “Sec. 9.” and
insert "“(b) in lieu thereof.

Mr. GEJDENSON (during the read-
ing). Mr. Chairman, I ask unanimous
consent that the amendment be con-
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sidered as read and printed in the
RECORD.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Connecticut?

There was no objection.

Mr. GEJDENSON. Mr. Chairman, I
rise at this time to offer an amend-
ment. This amendment seeks only to
clarify existing policy regarding com-
pensation for space costs to Indian
tribes which contract out for the pro-
vision of health services. Let me brief-
ly give my colleagues some back-
ground on this issue.

In 1975, the Congress enacted the
Indian Self-Determination and Educa-
tion Assistance Act, a milestone piece
of legislation providing Indians with
the authority to run their own pro-
grams rather than have them run by
the Federal Government. Contracting
provided the mechanism by which In-
dians could take over the administra-
tion of their own programs. Subse-
quently, many Indian tribes entered
into contracts with the Indian Health
Service for the administration of all or
part of health service programs.

In 1976, the Congress enacted an-
other milestone piece of legislation—
the Indian Health Care Improvement
Act, which for the first time set out a
specific plan for the elevation of the
health status of Indian people and
which provided the resources neces-
sary to begin to meet the goal of
bringing the level of Indian health up
to that of the general population. The
act also sought to achieve the maxi-
mum participation of Indian people in
Indian health programs. Finally, one
small section of the 1976 Health Care
Act gave the Secretary the authority
to enter into leasing agreements with
Indian tribes. What this provision
means is that the Federal Government
has the option of using a preexisting
Indian facility for the provision of
health services as long as the tribe
which owns the facility is compensat-
ed for its use through lease payments.

Based on the two pieces of legisla-
tion I have mentioned, Mr. Chairman,
the following scenario has become
quite common: an Indian tribe con-
tracts from IHS for the provision of
health services, but because Federal
dollars available for the construction
of new facilities are quite scarce, the
tribe goes out and gets a loan for the
contruction of a health facility. Since
the tribe itself has constructed the fa-
cility to be used, it naturally expects
to receive IHS compensation for space
costs which the tribe could in turn use
toward making payments on the loan.
This, in fact, has been the case for the
past few years, as tribes which have
taken over the administration of their
own health programs, but which also
use their own health facilities, have
been able to receive compensation for
the cost of these facilities from the
Federal Government.
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Now, because of organizational
changes within the Department of
Health and Human Services, the
policy regarding lease payments has
become confused. Many tribes have
been told that they cannot receive
lease payments on their facility unless
IHS is operating the program. In my
own district in Connecticut, our newly
recognized Indian tribe, the Mashan-
tucket Pequots, cannot yet go ahead
with their application for a loan to
construct a facility because Depart-
ment officials have given them con-
flicting signals as to whether or not
the tribe will be able to receive lease
payments if they choose to enter into
a contract for health services with
IHS.

I am here today to make clear that
in passing both the Indian Self-Deter-
mination Act of 1975 and the Indian
Health Care Improvement Act of 1976,
the Congress intended first—that to
the greatest extent possible, Indians
were to be responsible for running
their own health programs, second—
that it was desirable for the U.S. Gov-
ernment to enter into lease agree-
ments with Indian tribes which pro-
vide their own health facilities for use
in carrying out the Federal mandate
of improving Indian health, and final-
ly—that these two aims were in no way
to be mutually exclusive.

Mr. Chairman, lease payments pro-
vide the Government with a way of
avoiding the expenditure of enormous
sums of money to construct health fa-
cilities for all tribes which need them.
To deny lease payments to Indian
tribes exercising their legitimate right
to contract for health services is to dis-
courage those tribes from assuming
control of their programs and hence,
to impede progress toward the goal of
Indian self-determination.

Mr. UDALL. Mr. Chairman, will the
gentleman yield?

Mr. GEJDENSON. I yield to the
gentleman from Arizona.

Mr. UDALL. Mr. Chairman, I am fa-
miliar with the gentleman’s amend-
ment and am willing to accept it.

Section 704 of the Indian Health
Care Improvement Act, as amended in
1980, provided authority for the Secre-
tary to enter into lease arrangements
with Indian tribes for the purpose of
carrying out the act and in general
meeting the health care responsibil-
ities of the Indian Health Services. As
noted in the legislative history of the
act, it was the committee’s intent that
the provision be given a liberal con-
struction to achieve those purposes.

The gentleman has indicated that
some of the tribes are encountering
difficulty with the Department in en-
tering into lease arrangements to
better serve the health needs of their
people. While I believe that the exist-
ing language was intended to permit
the kind of lease arrangements he has
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referred to, I concur that perhaps
more forceful explicit guidance to the
Department may be in order, and I,
therefore support his amendment.

Mr. LUNDINE. Mr. Chairman, will
the gentleman yield?

Mr. GEJDENSON. I yield to my col-
league, the gentleman from New York.

Mr. LUNDINE. Mr. Chairman, I
thank the gentleman for yielding.

Mr. Chairman, I rise in strong sup-
port of this amendment. I first want to
thank both the gentleman from Con-
necticut [Mr. GespENson], the author
of this amendment, and the distin-
guished chairman of the Interior Com-
mittee, Mr. UpaLL, for their assistance
and cooperation. This amendment ad-
dresses an issue which is critically im-
portant to the Seneca Indian Nation
of the Southern Tier of New York
which I represent in Congress.

This amendment clarifies congres-
sional intent to permit the Secretary
to enter into various lease and con-
tract agreements with Indian tribes to
compensate them fully as they would
a private contractor for use of their
tribal lands and buildings in providing
health services to the Indian commu-
nity. Such leasing and contracting
agreements are critical to improving
the health care delivery system for In-
dians and to achieving the goals and
spirit of the Indian Self-Determina-
tion Act [Public Law 93-6381].

Recent experience of the Seneca
Nation of Indians in my congressional
district indicates that the congression-
al intent regarding this leasing and
contracting authority is being ques-
tioned by officials at the Department
of Health and Human Services. The
language in this amendment will make
clear to Department officials congres-
sional intent that the Indian Health
Service reimburse tribes for all of the
costs associated with the costs of fi-
nancing and maintaining capital con-
struction associated with the Indian
health care delivery system.

As a result of a case brought before
the courts by the Rincon Band of Mis-
sion Indians of California, the Indian
Health Service was ordered by the
courts to provide uniform levels of
health care to all Indians around the
country. The Seneca Nation of Indians
located in my congressional district is
one tribe found to be in need of addi-
tional health care upgrading under
this court-ordered program. For the
past 3 years, the Senecas have been
the recipient of funds made available
for programmatic expansion under
this court order. However, they cannot
achieve such programmatic expansion
or utilize these funds unless they can
also expand their facilities. The threat
to the leasing arrangement being
posed by the current intrepretation of
the law endangers this court-ordered
effort to provide an acceptable level of
health care to our Indian community.
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In my district, the Seneca Nation
Health Department was founded in
1976 to deliver comprehensive health
services to the Seneca people and
other Indians residing in that area.
The program was established with a
special appropriation made by Con-
gress to the Indian Health Service to
fund the program through a cost-reim-
bursement contract under Public Law
93-638, the Indian Self-Determination
Act.

Using tribal manpower and largely
tribal funds, the Seneca Nation erect-
ed two outpatient health care facili-
ties, one on each of its two populated
reservations to house the program.
However, under then available inter-
pretations of the law regarding costs,
only a fraction of the initial invest-
ment by the tribe in these facilities
has been recouped. Recognizing that
many tribes were only being reim-
bursed for a portion of their legitimate
costs, as part of the Indian Health
Care Improvement Act of 1980, the
Congress authorized the Indian
Health Service to begin to lease space
from tribes. In 1982, a needed addition
to the Cattaraugus Health Center was
developed with tribal funds—this time
under such a leaseback arrangement
with the Indian Health Service
through the Regional Office of Facili-
ties, Engineering, and Construction
[ROFEC] in New York City. This has
worked well for the tribe.

Early in 1984, the tribe approached
the Indian Health Service with a pro-
posal to initiate under a similar lease-
back arrangement a facility-based al-
coholism program. This new program
requires either tribal purchase of an
existing structure or new construction.
Because the New York City ROFEC
office is currently being dismantled,
the Senecas approached the Health
Resources and Services Administration
at the Department of Health and
Human Services and were told that
such a leaseback arrangement was not
possible ‘under current regulations.
This, of course, calls into question the
existing lease arrangement with the
Senecas and has halted further devel-
opment of the alcoholism project.
Since that time, clinic expansions on
both reservations have been stalled for
the same reason.

This amendment should make clear
congressional intent with respect to
use of leasing arrangements to provide
Indian nations a fair market use for
Indian health care facilities in accord-
ance with the goals of the Indian Self-
Determination Act. Any contrary in-
terpretation to this amendment will
greatly frustrate the effort to finance
health care facilities for Indian tribes
and retard progress toward the very
important goal of this legislation—pro-
viding quality health care to Native
Americans. I urge the adoption of this
amendment.
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Mr. YOUNG of Alaska. Mr. Chair-
man, will the gentleman yield?

Mr. GEJDENSON. I yield to the
gentleman from Alaska.

Mr. YOUNG of Alaska. Mr. Chair-
man, I have no objection to the
amendment, and I want to compliment
the gentleman from Connecticut [Mr.
GeipeEnsoN] for offering it. It does
solve some of the bureaucratic night-
mares he is faced with and that prob-
ably other areas are faced with. Again
I compliment the gentleman for offer-
ing his amendment.

Mr. LUNDINE. Mr. Chairman, I
thank the gentleman for his support.

The CHAIRMAN. The question is on
the amendment offered by the gentle-
man from Connecticut [Mr. GEJDEN-
SON].

The amendment was agreed to.

0 1130

Mr. OBERSTAR. Mr. Chairman, I
move to strike the requisite number of
words.

Mr. Chairman, I rise in strong sup-
port of the Indian Health Care Act
amendments.

Earlier this year, the public televi-
sion series on Indian health under
their series called NOVA carried a
very special detailed documentary on
the problems of Indian health
throughout the United States. Just
this past week the Washington Post
ran a very extensive series of articles
about the Rosebud Sioux Reservation
in South Dakota, including a descrip-
tion of some of the very serious prob-
lems with the health care system on
that reservation.

1 think those two programs focus
very refreshingly and very important-
ly on an aspect of health care among
the Indian people of America that is
very appropriate, very timely, and
gives further impetus to this legisla-
tion.

In the northernmost part of my con-
gressional district, in northeastern
Minnesota, the Bois Forte Reservation
is another and vivid example of the
need for this legislation and the need
for reform and improvement of the
Indian health care delivery system.
This is a reservation of Chippewa Indi-
ans. They live in a very isolated and
sparsely settled area of northeastern
Minnesota, over an hour away from
the nearest hospital and until recently
they had no ambulance service at all.
The health care facilities on this reser-
vation of nearly 100,000 acres are
widely scattered and they are not very
well coordinated. They have had a
well-baby clinic for several years, but
it has been operated with difficulty,
with a great deal of need and enthusi-
asm, but without adequate services
and financing. Access for residents of
the reservation is extremely difficult
and in addition to that, they simply do
not have the trained health care pro-
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fessionals needed to provide delivery
of health care services.

The chemical dependency program
on the reservation is located in a build-
ing that has no running water and no
indoor plumbing. Those who come in
for counseling do not even have priva-
cy, because counseling has to be done
in single large area rooms with no di-
viders and no partitions. They simply
desperately need a new facility.

Those are just a few examples of the
urgent need for improvement in
health care for the Indian population
in northeastern Minnesota, and of the
seven reservations in Minnesota, five
are located in a district that I repre-
sent; but that is not unique to north-
eastern Minnesota. I think you could
find these situations on Indian reser-
vations throughout the United States.
Certainly it has been my experience in
talking with representatives of other
Indian tribes and other reservations
throughout the United States that
their principal concern is for an ade-
quate health care system.

This legislation is a follow-on to the
Indian Health Care Improvement Act
that passed first in 1976 in which the
Congress attempted to address serious
health care problems among American
Indians.

Much has been done in consequence
of the act, but much more remains to
be done. The agenda is long and it is
urgent.

I compliment the chairman of this
committee, the chairman of the
Energy Committee, and the gentleman
from California [Mr. Waxman] and his
Subcommittee on Health for their
combined joint efforts in focusing on
the needs and problems of health care
among American Indians.

Mr. UDALL. Mr. Chairman, will the
gentleman yield?

Mr. OBERSTAR. I would be happy
to yield.

Mr. UDALL. Mr. Chairman, I
wanted to thank the gentleman for his
sensitivity over the years to these
problems. I guess most of the obliga-
tion falls on those of us in the commit-
tee to produce the details of the legis-
lation, but with the strong bipartisan
support of people like the gentleman
from Minnesota and the gentleman
from Nebraska [Mr. BErReuTER] and
others who are not on the committee,
we have been able to get to the floor
here in a bipartisan spirit and do
something about this very serious set
of problems, so I thank the gentleman
and commend him for his support and
interest and his concern for the Amer-
ican Indians in his congressional dis-
trict and his State.

Mr. OBERSTAR. Mr. Chairman, I
thank the gentleman very much for
those remarks.

I, too, want to commend the gentle-
man from Nebraska [Mr. BEREUTER]
and the gentleman from Alaska [Mr.
Youncl, who represents a very great
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many Indians of many different ori-
gins. He has consistently reflected a
deep concern and continuing effort.

If Members could just go to those
reservations where health care facil-
ties have been built, where health care
professionals have been introduced to
the reservation and are actively pro-
viding the services and see the joy and
see the delight on the faces of the
people and their gratitude, it would be
compensation enough for the work
done here today.

Mr. WILLIAMS of Montana. Mr.
Chairman, I move to strike the requi-
site number of words.

Mr. Chairman, I am a cosponsor of
and I encourage support for reauthor-
ization of the Indian Health Care Im-
provement Act.

This bill has been carefully studied
in two House committees, the Interior
Committee and the Committee on
Energy and Commerce. The result is
legislation which will continue the im-
portant commitment to bettering the
health conditions for American Indi-
ans and Alaskan Natives.

Many of you have recently read in
the Washington Post details about the
health conditions at the Rosebud Res-
ervation in our neighboring State of
South Dakota. Improvements have
been made to the Indian Health Care
Improvement Act, yet as the Post arti-
cle reports, the task is not yet com-
plete. It is a disgrace that the health
status of Indians is still at a level
much lower than all other Americans.

The act to date has resulted in the
infant mortality and death rate from
childhood illness dropping 70 percent
since 1955, yet the health status of
American Indians and Alaskan Natives
still lags 15 to 20 years behind that of
the general population. Indians still
have a shorter life expectancy than
any other Americans. Fatalities from
flu, pneumonia, tuberculosis, and dis-
abilities such as hearing loss from ear
infections still exceed national norms
for Indians. The doctor-to-population
ratio for native Americans is half the
current ratio for other Americans.

So the task is not complete. Yes; we
need to pass this legislation and I urge
my colleagues to vote yes for passage
of reauthorization of the Indian
Health Care Improvement Act.

The CHAIRMAN. Are there further
amendments to the bill? If not, under
the rule, the Committee rises.

Accordingly the Committee rose;
and the Speaker pro tempore [Mr.
WiLriams of Montanal having as-
sumed the chair, Mr. HaLL of Ohio,
Chairman of the Committee of the
Whole House on the State of the
Union, reported that that Committee,
having had under consideration the
bill (H.R. 4567) to reauthorize and
amend the Indian Health Care Im-
provement Act, and for other pur-
poses, pursuant to House Resolution
560, he reported the bill back to the
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House with an amendment adopted by
the Committee of the Whole.

The SPEAKER pro tempore. Under
the rule, the previous question is or-
dered.

Is a separate vote demanded on any
amendment to the amendment in the
nature of a substitute adopted by the
Committee of the Whole? If not, the
question is on the amendment.

The amendment was agreed to.

The bill was ordered to be engrossed
and read a third time, was read the
third time, and passed, and a motion
to reconsider was laid on the table.

GENERAL LEAVE

Mr. UDALL. Mr. Speaker, I ask
unanimous consent that all Members
may have the usual 5 legislative days
in which to insert their remarks in the
REecorp on the bill just considered, and
that I be allowed to include extrane-
ous material in a section-by-section
analysis of the bill.

The SPEAKER pro tempore. Is
there objection to the request of the
gentleman from Arizona?

There was no objection.

PERMISSION FOR COMMITTEE
ON INTERIOR AND INSULAR
AFFAIRS TO FILE A REPORT
ON H.R. 6206, WATER RIGHTS
OF THE AK-CHIN INDIAN COM-
MUNITY

Mr. UDALL. Mr. Speaker, I ask
unanimous consent that the Commit-
tee on Interior and Insular Affairs
have until 5 p.m. today to file a report
on the bill, H.R. 6206, a bill relating to
the water rights of the Ak-Chin Indian
community.

The SPEAKER pro tempore. Is
there objection to the request of the
gentleman from Arizona?

There was no objection.

LEGISLATIVE PROGRAM

(Mr. LUJAN asked and was given
permission to address the House for 1
minute.)

Mr. LUJAN. Mr. Speaker, I yield to
the gentleman from Pennsylvania
[Mr. MurTHA] to see if he can give us
an accounting of next week's program.

Mr. MURTHA. Mr. Speaker, the
program for the House of Representa-
tives for the week of September 17,
1984, is as follows:

On Monday, September 17,
House meets at noon.

All recorded votes on the Consent
Calendar, the Suspension Calendar,
and district bills will be postponed
until the last item of business on Tues-
day, September 18.
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We have special District Day with
three bills:

the
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H.R. 6223, District of Columbia
Group Hospitalization amendments;

H.R. 4994, D.C. Tax Exemption for
Jewish War Veterans Memorial;

H.R. (to be announced), St. Eliza-
beth's Hospital.

Under suspensions (15 bills):

H.R. 5189, United States Code title
18 amendments re Secret Service;

H.R. 5164, Central Intelligence In-
formation Act;

H.R. 3726, increase effectiveness of
fighting fires on Feederal lands;

S. 2155, Utah Wilderness;

H.R. 6206, Ak-Chin Indian communi-
ty water rights;

H.R. 1511, common carriers by water
in foreign commerce—United States
and Canada;

H.R. 5831, medical computer crime;

H.J. Res. 551, reappoint Ann Arm-
strong to Board of Smithsonian;

H.J. Res. 552, reappoint A. Leon Hig-
ginbotham, Jr., to Board of Smithsoni-
an;

H.R. 5611, authorize 11th Airborne
Division Association to Establish a Me-
morial;

H.R. 4025, Smithsonian transfer bill;

H. Con. Res. 298, sense of Congress
re Namibian prisoners;

H. Con. Res. 122, sense of Congress
that South Africa should cease “black-
spot” policy;

H. Res. 430, the Mandela freedom
resolution; and

H. Con. Res. 42, honorary South Af-
rican consulates in the United States.

Tuesday, September 18, the House
meets at noon for the Private Calen-
dar and under suspension six bills:

H.R. 6064, omnibus tariff bill;

H.R. 3336, insanity defense;

H.R. 6012, sentencing reform bill;

H.R. 5656, Dangerous Drug Diver-
sion Control Act;

H.R. 3880, Strategic Petroleum Re-
serve Reliability Improvement Act;
and

H.R. 5959,
amendments.

Then we have H.R. 5290, Compas-
sionate Pain Relief Act, open rule, 1
hour.

Recorded votes on District bills and
suspensions debated on Monday, and
recorded votes on suspensions debated
on Tuesday.

Wednesday and the balance of the
week the House meets at 10 a.m., Sep-
tember 19, 20, and 21 for consideration
of H.R. 5585, the Railroad Safety Act,
an open rule, 1 hour, HR. 3082, the
Emergency Wetlands Resources Act,
an open rule, 2 hours; H.R. 6067, law
enforcement officers protection, sub-
ject to a rule being granted; and House
Joint Resolution to be announced,
continuing appropriations, fiscal year
1985, subject to a rule being granted.

The House will adjourn by 3 p.m. on
Friday. Conference reports will be
brought up at any time. Any further
program will be announced later.

safe drinking water

CONGRESSIONAL RECORD—HOUSE

Mr. LUJAN. I may have a couple of
questions on the program for next
week. First of all, the votes on suspen-
sions will be held after the completion
of all other business; is that correct?

Mr. MURTHA. That is correct.

Mr. LUJAN. It is anticipated that on
the Compassionate Pain Relief Act
that there would be votes sometime
during the consideration of that bill; is
that correct?

Mr. MURTHA. That is correct.

Mr. LUJAN. The other questions I
have have to do with the continuing
resolution; does the gentleman have
any day that he might tell us when
that continuing resolution might be
scheduled? Has a date been set or time
been set for it either on Thursday or
Friday? It just appears on the pro-
gram but does not indicate when.

Mr. MURTHA. It is anticipated at
this time that the continuing resolu-
tion will be brought up Friday of next
week.

Mr. LUJAN. Friday? So Members
should anticipate there will be votes
on Friday?

Mr. MURTHA. There will be votes
on Friday.

Mr. LUJAN. I thank the gentleman.

ADJOURNMENT TO MONDAY,
SEPTEMBER 17, 1984

Mr. MURTHA. Mr. Speaker, I ask
unanimous consent that when the
House adjourns today it adjourn to
meet at 12 noon on Monday next.

The SPEAKER pro tempore. Is
there objection to the request of the
gentleman from Pennsylvania?

There was no objection.

DISPENSING WITH CALENDAR
WEDNESDAY BUSINESS ON
WEDNESDAY NEXT

Mr. MURTHA. Mr. Speaker, I ask
unanimous consent that the business
in order under the calendar Wednes-
day rule shall be dispensed with on
Wednesday next.

The SPEAKER pro tempore. Is
there objection to the request of the
gentleman from Pennsylvania?

There was no objection.

ENHANCEMENT OF ECONOMIC
DEVELOPMENT ON GUAM, THE
VIRGIN ISLANDS, AMERICAN
SAMOA, THE NORTHERN MARI-
ANA ISLANDS

Mr. WON PAT. Mr. Speaker, I ask
unanimous consent to take from the
Speaker's table the bill (H.R. 5561) an
act to enhance the economic develop-
ment of Guam, the Virgin Islands,
American Samoa, the Northern Mari-
ana Islands, and for other purposes,
with a Senate amendment thereto,
and concur in the Senate amendment
with amendments.

The Clerk read the title of the bill.
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The SPEAKER pro tempore. The
Clerk will report the Senate amend-
ment and the House amendments to
the Senate amendment.

The Clerk read the Senate amend-
ment and the House amendments to
the Senate amendment, as follows:

Senate amendment: Strike out all after
the enacting clause and insert:

TITLE I

Sec. 101, From the sums authorized to be
appropriated to the Secretary of the Interior
Jor technical assistance to the territories
there may be approprialed not lo exceed
$2,000,000 for each of fiscal years 1985, 1986,
and 1987 for technical assistance (including
but not limited to management, marketing,
and finance) in developing privale enler-
prises in Guam, the Virgin Islands, Ameri-
can Samoa, and the Northern Mariana Is-
lands.

SEc. 102, The Secretary of the Inlerior is
authorized and directed to report to the
Committee on Interior and Insular Affairs
of the House of Representatives and to the
Committee on Energy and Natural Re-
sources of the Senate not later than Janaury
1 of fiscal years 1985, 1986, and 1987 on the
executive branch’s efforts regarding and rec-
ommendations for developing private enter-
prises in Guam, the Virgin Islands, Ameri-
can Samoa, and the Northern Mariana Is-
lands.

TITLE II

Sec. 201. (a) Subsection (b) of section 8 of
the Revised Organic Act of the Virgin Is-
lands (48 U.S.C. 1574) is amended—

(1) by striking out “shall be sold at public
sale and” in the fourth senlence of para-
graph (i), and

(2) by adding at the end thereof the follow-
ing new paragraph.’

“fiii)(A) The legislature of the government
of the Virgin Islands may cause to be issued
after September 30, 1984, industrial develop-
ment bonds (within the meaning of section
103r6)i2) of the Internal Revenue Code of
1954).

“({B) Excepl as provided in subparagraph
fCJ), any obligation issued under subpara-
graph (A) and the income from such obliga-
tion shall be exempt from all State and local
taxation in effect on or after Ocltober 1,
1984.

“C) Any obligation issued under subpara-
graph (A) shall not be exempt from State or
local gift, estate, inheritance, legacy, succes-
sion, or other wealth transfer taxes.

“{D) For purposes of this paragraph—

“(I) The term ‘State’ includes the District
of Columbia.

“(II) The taxes imposed by countlies, mu-
nicipalities, or any territory, dependency, or
possession of the United States shall be
treated as local laxes.

“(E) For exclusion of interest for purposes
of Federal income laration, see section 103
of the Internal Revenue Code of 1954.".

Sec. 202. (a) The legislature of the govern-
ment of American Samoa may cause to be
issued after September 20, 1984, industrial
development bonds (within the meaning of
section 103/b)(2) of the Internal Revenue
Code of 1954).

(b)(1) Ezxcepl as provided in paragraph
f2), any obligation shall be exempt from all
State and local taxation in effect on or after
October 1, 1984.

f2) Any obligation issued under subsection
fa) shall not be exempt from State or local
gift, estate, inheritance, legacy, succession,
or other wealth transfer taxes.
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(3) For purposes of this subsection—

(A) The term “State” includes the District
of Columbia.

fB) The tares imposed by counties, mu-
nicipalities, or any territory, dependency, or
possession of the United States shall be
treated as local taxes.

fe) For exclusion of interest for purposes
of Federal income taration, see section 103
of the Internal Revenue Code of 1954.

TITLE Il

SeEc. 301. Title 46, United Stales Code, is
amended—

fa) in section 2101 add a new paragraph
(3a) to read as follows: “(3a) ‘citizen of the
Uniled States’ means a national of the
United Slates as defined in seclion
101(a)r22) of the Immigration and National-
ity Act (8 U.S.C. 1101(a)(22)) or an individ-
ual citizen of the Trust Territory of the Pa-
cific Islands who is exclusively domiciled in
the Northern Mariana Islands within the
meaning of section 1005(e) of the Covenant
to establish a Commonwealth of the North-
ern Mariana Islands in Political Union
with the United States of America (90 Statl.
278).";

fb) in section 12106 add the following at
the end:

“fe) A coastwise license to engage in the
coaslwise trade of fisheries products be-
tween places in Guam, American Samoa,
and the Northern Mariana Islands may be
issued for a vessel that—

“(1) is less than two hundred gross lons;

“r2) was not built in the Uniled States;

“13) is eligible for documentation; and

“f4) otherwise qualifies under the laws of
the United States to be employed in the
coastwise trade.”; and

fc) in section 12108 add the following at
the end:

“fc) A fishery license to engage in fishing
in the territorial sea and fishery conserva-
tion zone adjacent to Guam, American
Samoa, and the Northern Mariana Islands
may be issued to a vessel thal—

“(1) is less than two hundred gross tons’

“r2) was not built in the Uniled States;

“(3) is eligible for documentation; and

“f4) otherwise qualifies under the laws of
the United States to be employed in the fish-
eries (rade.”.

Sec. 302. A vessel, whether United States-
built or foreign-built, and otherwise meeting
the criteria sel forth in sections 12106(c) or
12108fc) of title 46 of the United Stales
Code, may be sold, chartered, leased, mort-
gaged, or transferred by any other means to
any “citizen of the United States” as defined
in seclion 2101(3a) of such title, without the
epproval of the Secretary of Transportation,
pursuant to section 9 of the Shipping Act,
1916, as amended (46 App. U.S.C. 808).

TITLE IV

SEc. 401. To further the rehabilitation, up-
grading, and construction of public facili-
ties in the territories of the United States:

fa) Section 1(a)i1) of the Act of August 18,
1978 (92 Stal 487), as amended, is further
amended by adding “effective October I,
1985, $16,300,000,” before the words “such
sums”.

fb)(1) There are authorized to be appropri-
ated from funds heretofore authorized for
technical assistance $600,000 in fiscal year
1985 fto remain available until expended) to
the Secretary of the Interior who, in consul-
tation with and with the assistance of the
Secretary of Transportation, shall use said
Junds exclusively for planning improve-
ments for the Alexander Hamilton Airport
in St. Croix, Virgin Islands.
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f2) Section 303 of the Act of October 19,
1982 (96 Stat. 1705), as amended, is further
amended by inserting after "water and
power"” the words “and improvements for
the Alexander Hamillon Airport in St. Croix,
Virgin Islands”.

fe) The Secretary of the Interior is author-
ized and directed, in consultation with and
with the assistance of the Secretary of Hous-
ing and Urban Development, to study the de-
sirability and feasibility of initiating a pro-
gram for the development of housing in
American Samoa and including the terri-
tory in existing Federal housing programs
and lo submil such recommendations (such
recommendations to include, but are not
limited to, any changes or modifications
which would be necessary to such exristing
Federal housing programs lo adapt them to
the culture and traditions of American
Samoa) as he may deem appropriate to the
Committee on Interior and Insular Affairs
of the House of Representatives and to the
Committee on Energy and Natural Re-
sources of the Senate of the United States
within one vear of the date of enactment of
this Act.

(d) There are authorized to be appropri-
ated $2,000,000 in fiscal year 1985 (to
remain available until expended) to the Sec-
retary of the Interior for grants to the gov-
ernment of Northern Mariana Islands for
improvements in the production and distri-
bution of water.

TITLEV

Sec, 501. There is hereby conveyed, with-
oul consideration, to the Frederick Luther-
an Church of Charlotte Amalie, St. Thomas,
Virgin Islands, all of the right, title, and in-
terest of the United States in and to parcel
numbered 9F, Estate Hospital Ground,
Numbered 9 New Quarter, St. Thomas,
Virgin Islands (known as Ebenezer Home),
and improvements thereof.

Sec. 502. Section 11 of the Revised Organ-
ic Act of the Virgin Islands, as amended, is
further amended by striking the words “St.
Croix, free of rent” and inserting in lieu
thereof “Saint Croix, which house, logether
with land appurtenant thereto is also trans-
Jerred to the government of the Virgin Is-
lands”.

TITLE VI

SEc. 601. To rationalize the application of
certain statutes so that the development of
the éenﬂoﬂes of the United States is facili-
tated—

fa) section 1013 of the Act of November 10,
1978 (92 Stat. 3467) is amended by deleting
“subsection” and inserting in lieu thereof
“section”;

fb) section 501(d) of the Act entitled “An
Act lo authorize certain appropriations for
the territories of the United States, to amend
certain Acts relating therelo, and for other
purposes” (91 Stat. 1159), as amended, is
JSurther amended by deleting “Samoa’ where
it appears and inserting in lieu thereof
“Samoa, Guam, the Virgin Islands,”;

fe) section 119(n)(1) of the Act of August
22, 1974 (88 Stat. 633), as amended, is fur-
ther amended by deleting “Guam" and in-
serting in lieu thereof “Guam, American
Samoa, the Northern Mariana Islands’;

fd) section 17/a) of the Act of April 27,
1935 (49 Stat. 163), as amended, is further
amended by deleting “Puerto Rico, and the
Virgin Islands” and "“Puerto Rico and the
Virgin Islands™ and inserting in lieu thereof
“Puerto Rico, Guam, American Samoa, the
Northern Mariana Islands, and the Virgin
Islands";

fe) the Act of December 22, 1975 (89 Stat.
871), as amended, is amended by deleting
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“Samoa’ in sections 391(a) and 398(b) and
inserting in lieu thereof “Samoa, the North-
ern Mariana Islands”;

(f} section 3i/4) of the Energy Policy and
Conservation Act (42 U.S.C. 6202(4)), is
amended o read as follows.

“t4) The term ‘Stale’ means a State, the
District of Columbia, Puerto Rico, the Trust
Territory of the Pacific Islands, or any terri-
tory or possession of the United Stales.".

fg) section 513(2) of the National Energy
Extension Service Act (42 U.S.C. 7011(2)), is
amended to read as follows:

“(2) ‘State’ means a State, the District of
Columbia, Puerto Rico, the Trust Territory
of the Pacific Islands, or any tlerritory or
possession of the United States.”.

TITLE VII
VIRGIN ISLANDS

Sec. 701. In section 3 of the Revised Or-
ganic Act of the Virgin Islands, as amended
(68 Stal. 4981; 48 U.S.C. 1561), the proviso in
the next to the last paragraph is amended to
read as follows: “Provided, That all offenses
against the laws of the United States and
the laws of the Virgin Islands which are
prosecuted in the district court pursuant to
sections 22 (a) and (c) of this Act may be
had by indictment by grand fury or by infor-
mation, and that all offenses against the
laws of the Virgin Islands which are pros-
ecuted in the district court pursuant to sec-
tion 22(b) of this Act or in the courts estab-
lished by local law shall continue to be pros-.
ecutled by information, excepl such as may
be required by local law to be prosecuted by
indictment by grand jury.".

SEc. 702. Section 21 of the Revised Organ-
ic Act of the Virgin Islands (68 Stat. 506; 48
U.S.C. 1611) is amended to read as follows:

“SEc. 21 (a) The judicial power of the
Virgin Islands shall be vested in a court of
record designated the ‘District Court of the
Virgin Islands’ established by Congress, and
in such appellate court and lower local
courts as may have been or may hereafter be
established by local law.

“(b) The legislature of the Virgin Islands
may vest in the courts of the Virgin Islands
established by local law jurisdiction over all
causes in the Virgin Islands over which any
court established by the Constitution and
laws of the United States does nol have ex-
clusive jurisdiction. Such jurisdiction shall
be subject to the concurrent jurisdiction
conferred on the District Court of the Virgin
Islands by section 22 (a) and (c/) of this Act.

“fe) The rules governing the practice and
procedure of the courts established by local
law and those prescribing the qualifications
and duties of the judges and officers thereof,
oaths and bonds, and the times and places
of holding court shall be governed by local
law or the rules promulgated by those
courts.”.

Sec. 703. (a) Section 22 of the Revised Or-
ganic Act of the Virgin Islands (68 Statl. 506;
;f& U.S.C. 1612) is amended to read as fol-
ows:

“Sec. 22. (a) The District Court of the
Virgin Islands shall have the jurisdiction of
a District Court of the United States, includ-
ing, but not limited to, the diversity juris-
diction provided for in section 1332 of title
28, United States Code, and that of a bank-
rupicy court of the United States. The Dis-
trict Court of the Virgin Islands shall have
exclusive jurisdiction over all criminal and
civil proceedings in the Virgin Islands with
respecl to the income tax laws applicable to
the Virgin Islands, regardless of the degree
of the offense or of the amount involved,
except the ancillary laws relating o the
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income tar enacted by the legislature of the
Virgin Islands. Any act or failure to act with
respect to the income tax laws applicable to
the Virgin Islands which would constitute a
criminal offense described in chapter 75 of
subtitle F of the Internal Revenue Code of
1954 shall constitute an offense against the
government of the Virgin Islands and may
be prosecuted in the name of the government
of the Virgin Islands by the appropriate offi-
cers thereof in the District Court of the
Virgin Islands without the request or the
consent of the United States attorney for the
Virgin Islands, notwithstanding the provi-
sions of section 27 of this Act.

“fb) In addition to the jurisdiction de-
scribed in subsection (a) the District Court
of the Virgin Islands shall have general
original jurisdiction in all causes in the
Virgin Islands the jurisdiction over which is
not then vested by local law in the local
courts of the Virgin Islands: Provided, That
the jurisdiction of the District Court of the
Virgin Islands under this subsection shall
not extend to civil actions wherein the
matter in controversy does not exceed the
sum or value of $500, exclusive of interest
and costs; to criminal cases wherein the
marimum punishment which may be im-
posed does notl exceed a fine of $100 or im-
prisonment for six months, or both; and to
violations of local police and executive regu-
lations. The courts established by local law
shall have jurisdiction over the civil ac-
tions, criminal cases, and violations setl
Jorth in the preceding proviso. In causes
brought in the district court solely on the
basis of this subsection, the district court
shall be considered a courl established by
local law for the purposes of determining the
availability of indictment by grand jury or
trial by jury.

“fe) The District Court of the Virgin Is-
lands shall have concurrent jurisdiction
with the courts of the Virgin Islands estab-
lished by local law over those offenses
against the criminal laws of the Virgin Is-
lands, whether felonies or misdemeanors or
both, which are of the same or similar char-
acter or part of, or based on, the same act or
transaction or two or more acts or transac-
tions connected Llogether or constituting
part of a common scheme or plan, if such
act or transaction or acts or transactions
also constitutes or constitute an offense or
offenses against one or more of the statutes
over which the District Court of the Virgin
Islands has jurisdiction pursuant to subsec-
tions (a) and (b) of this section.”.

fb) The provisions of this section shall not
resull in the loss of jurisdiction of the Dis-
trict Court of the Virgin Islands over any
complaint or proceeding pending in il on
the day preceding the effective date of this
amendatory Act and such complaint and
proceeding may be pursued to final determi-
nation in the District Court of the Virgin Is-
lands, the United States Court of Appeals for
the Third Circuit, and the Supreme Court,
nolwithstanding the provisions of this
amendatory Acl

Sec. 704. Section 23 of the Revised Organ-
ic Act of the Virgin Islands (68 Stal. 506; 48
U.S.C. 1613) is amended to read as follows:.

“Sec. 23. The relations between the courts
established by the Constitution or laws of
the United States and the courts established
by local law with respect o appeals, cerlio-
rari, removal of causes, the issuance of writs
of habeas corpus, and other matters or pro-
ceedings shall be governed by the laws of the
United States pertaining to the relations be-
tween the courts of the United States, in-
cluding the Supreme Court of the Uniled
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States, and the courts of the several States
in such matters and proceedings: Provided,
That for the first fifteen years following the
establishment of the appellate court author-
ized by section 21fa) of this Act, the United
States Court of Appeals for the Third Circuit
shall have jurisdiction of appeals from all
final decisions of the highest court of the
Virgin Islands from which a decision could
be had. The Judicial Council of the Third
Circuit shall submit reports to the Commilt-
tee on Energy and Natural Resources of the
Senate and the Commillee on Inlerior and
Insular Affairs of the House of Represenia-
tives at intervals of five years following the
establishment of such appellate court as to
whether it has developed sufficient institu-
tional traditions to justify direct review by
the Supreme Court of the United States from
all such final decisions. The United Stafes
Court of Appeals for the Third Circuit shall
have jurisdiction to promulgate rules neces-
sary Lo carry oul the provisions of this sec-
tion.”.

SEc. 705. The Revised Organic Act of the
Virgin Islands is amended by adding to it a
new section 23A:

“SEc. 23A. fa) Prior to the establishment of
the appellate court authorized by section
21(a) of this Act, the District Court of the
Virgin Islands shall have such appellate ju-
risdiction over the courts of the Virgin Is-
lands established by local law to the extent
now or hereafter prescribed by local law:
Provided, That the legislature may not pre-
clude the review of any judgment or order
which involves the Constitution, treaties, or
laws of the United States, including this Act,
or any authority exercised thereunder by an
officer or agency of the Government of the
United Stales, or the conformitly of any law
enacted by the legislature of the Virgin Is-
lands or of any order or regulation issued or
action taken by the erecutive branch of the
government of the Virgin Islands with the
Constitution, treaties, or laws of the United
States, including this Act, or any authorily
exercised thereunder by an officer or agency
of the United States.

“tb) Appeals to the District Court of the
Virgin Islands shall be heard and deter-
mined by an appellate division of the court
consisting of three judges, of whom two shall
constitule a quorum. The chief judge of the
district court shall be the presiding judge of
the appellate division and shall preside
therein wunless disqualified or otherwise
unable to act. The other judges who are lo
sit in the appellate division at any session
shall be designated by the presiding judge
Jfrom among the judges who are serving on,
or are assigned to, the district court from
time to time pursuant to section 24ia) of
this Act: Provided, That no more than one of
them may be a judge of a court established
by local law. The concurrence of two judges
shall be necessary to any decision by the ap-
pellate division of the district court on the
merits of an appeal, butl the presiding judge
alone may make any appropriate orders
with respect to an appeal prior to the hear-
ing and determination thereof on the merits
and may dismiss an appeal for want of ju-
risdiclion or failure lo take or prosecute il
in accordance with the applicable law or
rules of procedure. Appeals pending in the
district court on the effective date of this
Act shall be heard and determined by a
single judge.

“fc) The United States Court of Appeals
Jor the Third Circuit shall have jurisdiction
of appeals from all final decisions of the dis-
trict court on appeal from the courts estab-
lished by local law, The United States Court
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of Appeals for the Third Circuit shall have
jurisdiction to promulgate rules necessary to
carry oul the provisions of this subsection.

“fd) Upon the establishment of the appel-
late court provided for in section 21fa) of
this Act all appeals from the decisions of the
courts of the Virgin Islands established by
local law not previously taken must be
taken to that appellate court. The establish-
ment of the appellate court shall not result
in the loss of jurisdiction of the district
court over any appeal then pending in il
The rulings of the district court on such ap-
peals may be reviewed in the Uniled Stales
Court of Appeals for the Third Circuil and
in the Supreme Courl notwithstanding the
establishment of the appellate court.”.

SeEc. 706. (a) Section 24(a) of the Revised
Organic Act of the Virgin Islands (68 Stal
506; 48 U.S.C. 1614fa)) is amended to read as
Jollows:

“fa) The President shall, by and with the
advice and consent of the Senate, appoint
two judges for the District Court of the
Virgin Islands, who shall hold office for
terms of ten years and until their successors
are chosen and qualified, unless sooner re-
moved by the President for cause. The judge
of the district court who is senior in contin-
uous service and who otherwise qualifies
under section 136fa) of title 28, Uniled
States Code, shall be the chief judge of the
court. The salary of a judge of the district
court shall be at the rate prescribed for
judges of the United States district courts.
Whenever il is made to appear that such an
assignment is necessary for the proper dis-
patch of the business of the district court,
the chief judge of the Third Judicial Circuit
of the United Stales may assign a judge of a
court of record of the Virgin Islands estab-
lished by local law, or a circuil or district
judge of the Third Judicial Circuit, or a re-
called senior judge of the District Court of
the Virgin Islands, or the Chief Justice of
the United States may assign any other
United States circuit or district judge with
the consent of the judge so assigned and of
the chief judge of his circuit, o serve tempo-
rarily as a judge of the District Court of the
Virgin Islands. The compensation of the
judges of the distriet court and the adminis-
trative expenses of the court shall be paid
Jrom appropriations made for the judiciary
of the United States.”.

fb) Section 24/b) of the Revised Organic
Act of the Virgin Islands (68 Stal 506; 48
U.S.C. 1614(b)) is amended to read as fol-
lows:

“{b) Where appropriate, the provisions of
part II of title 18 and of title 28, United
States Code, and, notwithstanding the pro-
visions of rule 7fa) and of rule 54fa) of the
Federal Rules of Criminal Procedure relat-
ing to the requirement of indictment and to
the prosecution of criminal offenses in the
Virgin Islands by informalion, respectively,
the rules of practice heretofore or hereafter
promulgated and made effective by the Con-
gress or the Supreme Court of the United
States pursuant to titles 11, 18, and 28,
United States Code, shall apply to the dis-
trict court and appeals therefrom: Provided,
That the terms ‘Attorney for the government’
and ‘United States atlorney’ as used in the
Federal Rules of Criminal Procedure, shall,
when applicable to causes arising under the
income tax laws applicable to the Virgin Is-
lands, mean the Attorney General of the
Virgin Islands or such other person or per-
sons as may be authorized by the laws of the
Virgin Islands to act therein: Provided fur-
ther, That in the district court all criminal
prosecutions under the laws of the United
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States, under local law under section 22(c)
of this Act, and under the income tax laws
applicable Lo the Virgin Islands may be had
by indictment by grand jury or by informa-
tion: Provided further, That an offense
which has been investigaled by or presented
to a grand jury may be prosecuted by infor-
mation only by leave of court or with the
consent of the defendant. Al criminal pros-
ecutions arising under local law which are
tried in the district court pursuant to sec-
tion 22(b) aof this Act shall continue lo be
had by information, erxcepl such as may be
required by the local law to be prosecuted by
indictment by grand jury.”.

SEC. 707. Section 25 of the Revised Organ-
ic Act of the Virgin Islands (68 Stal. 507; 48
U.S.C. 1615) is amended to read as follows:

“Sec. 25. The Virgin Islands consists of
two judicial divisions; the Division of Saint
Croiz, comprising the island of Sainl Croix
and adjacent islands and cays, and the Divi-
sion of Saint Thomas and Saint John, com-
prising the islands of Saint Thomas and
Saint John and adjacent islands and cays.
Court for the Division of Saini Croixr shall
be held in Christiansted, and for the Divi-
sion of Saint Thomas and Saint John at
Charlotte Amalie.”.

Sec. 708. Section 27 of the Revised Organ-
ic Act of the Virgin Islands (68 Stat. 507; 48
U.S.C. 1617) is amended by substiluling the
words “courts established by local law” for
“4nferior courts of the Virgin Islands’ wher-
ever they appear, and by deleting the last
two sentences.

SEc., 709. The Act of May 20, 1932 (47 Stal.
160, 48 U.S.C. 1400) is repealed.

TITLE VIII
GUAM

Sec. 801, Section 22 of the Organic Act of
Guam (64 Stat. 389, 48 U.S.C. 1424), as

ded, is ded to read as follows:

“Sec. 22. (a) The judicial authority of
Guam shall be vested in a court of record es-
tablished by Congress, designated the ‘Dis-
trict Court of Guam,’ and such local court
or courts as may have been or shall hereafier
be established by the laws of Guam in con-
Sformity with section 224 of this Act.

“tb) The District Court of Guam shall
have the jurisdiction of a district court of
the United States, including, bul not limited
to, the diversily jurisdiction provided for in
section 1332 of litle 28, United States Code,
and that of a bankruptcy court of the United
States.

“fe) In addition to the jurisdiction de-
scribed in subsection (b), the District Court
of Guam shall have original jurisdiction in
all other causes in Guam, jurisdiction over
which is not then vested by the legislature in
another court or other courts established by
it. In causes brought in the district courl
solely on the basis of this subseclion, the dis-
trict court shall be considered a court estab-
lished by the laws of Guam for the purpose
of determining the requirements of indict-
ment by grand jury or trial by jury.

“Sec. 22A. (a) The local courts of Guam
shall consist of such trial court or courts as
may have been or may hereafter be estabd-
lished by the laws of Guam. On or after the
effective date of this Act, the legislature of
Guam may in its discretion establish an ap-
pellate court.

“(b) The legislature may vest in the local
courts jurisdiction over all causes in Guam
over which any court established by the Con-
stitution and laws of the United States does
not have exclusive jurisdiction. Such juris-
diction shall be subject to the exclusive or
concurrent jurisdiction conferred on the
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District Court of Guam by section 22(b) of
this Act.

“fc) The practice and procedure in the
local courts and the qualifications and
duties of the judges thereof shall be governed
by the laws of Guam and the rules of those
courts.

“Sec. 22B. The relations between the
courts established by the Constitution or
laws of the United States and the local
courts of Guam with respect to appeals, cer-
tiorari, removal of causes, the issuance of
writs of habeas corpus, and other matters or
proceedings shall be governed by the laws of
the United States pertaining to the relations
between the courls of the Uniled Stales, in-
cluding the Supreme Court of the United
States, and the courts of the several States
in such matters and proceedings: Provided,
Thal for the first fifteen years following the
establishment of the appellate court author-
ized by section 22A(a) of this Act, the United
States Court of Appeals for the Ninth Cir-
cuit shall have jurisdiction of appeals from
all final decisions of the highest court of
Guam from which a decision could be had.
The Judicial Council of the Ninth Circuil
shall submit reports to the Commitlee on
Energy and Natural Resources of the Senate
and the Committee on Interior and Insular
Affairs of the House of Representatives at
intervals of five years following the estab-
lishment of such appellate Court as to
whether it has developed sufficient institu-
tional traditions lo justify direct review by
the Supreme Court of the United States from
all such final decisions. The United States
Court of Appeals for the Ninth Circuit shall
have jurisdiction to promulgate rules neces-
sary to carry out the provisions of this sub-
section.

“Sec. 22C. (a) Prior to the establishment of
the appellate court authorized by section
22A(a) of this Act, the District Court of
Guam shall have such appellate jurisdiction
over the local courts of Guam as the legisla-
ture may determine: Provided, That the leg-
islature may not preclude the review of any
judgment or order which involves the Con-
stitution, treaties, or laws of the United
States, including this Act, or any authority
exercised thereunder by an officer or agency
of the Government of the United Statles, or
the conformity of any law enacted by the
legislature of Guam or of any orders or regu-
lations issued or actions taken by the erecu-
tive branch of the government of Guam with
the Constitution, treaties, or laws of the
United States, including this Act, or any au-
thority exercised thereunder by an officer or
agency of the United States.

“fb) Appeals to the District Court of Guam
shall be heard and determined by an appel-
late division of the court consisting of three
judges, of whom two shall constitute a
quorum. The district judge shall be the pre-
siding judge of the appellate division and
shall preside therein unless disqualified or
otherwise unable to act. The other judges
who are to sit in the appellate division of
any session shall be designated by the pre-
siding judge from among the judges who are
serving on, or are assigned lo, the district
court from time to time pursuant to section
24 of this Acl: Provided, That no more than
one of them may be a judge of a court of
record of Guam. The concurrence of two
judges shall be necessary lo any decision of
the appellate division of the district court
on the merits of an appeal, but the presiding
judge alone may make any appropriate
orders with respect to an appeal prior to the
hearing and determination thereof on the
merits and may dismiss an appeal for want
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of jurisdiction or failure to lake or prosecute
it in accordance with the applicable law or
rules of procedure.

“fe) The United States Court of Appeals
for the Ninth Circuit shall have jurisdiction
of appeals from all final decisions of the ap-
pellate division of the district court. The
United States Court of Appeals for the Ninth
Circuit shall have jurisdiction to promul-
gate rules necessary to carry out the provi-
sions of this subsection.

“fd) Upon the establishment of the appel-
late court provided for in section 22Afa) of
this Act all appeals from the decisions of the
local courts not previously taken must be
taken to the appellate court. The establish-
ment of that appellate court shall not result
in the loss of jurisdiction of the appellate di-
vision of the district court over any appeal
then pending in it. The rulings of the appel-
late division of the district court on such
appeals may be reviewed in the United
States Court of Appeals for the Ninth Cir-
cuit and in the Supreme Court nolwith-
standing the establishment of the appellate
court.

“SEc., 22D. Where appropriate, the provi-
sions of part II of title 18 and of title 28,
United States Code, and nolwithstanding
the provision in rule 54(a) Federal Rules of
Criminal Procedure relating to the prosecu-
tion of eriminal offenses on Guam by infor-
mation, the rules of practice and procedure
heretofore or hereafter promulgaled and
made effective by the Congress or the Su-
preme Court of the Uniled States pursuant
to titles 11, 18, and 28, United States Code,
shall apply to the District Court of Guam
and appeals therefrom; excepl that Lthe
terms, ‘Attorney for the government’ and
‘United States attorney’, as used in the Fed-
eral Rules of Criminal Procedure, shall,
when applicable to cases arising under the
laws of Guam, including the Guam Terrilo-
rial income taxr, mean the Attorney General
of Guam or such other person or persons as
may be authorized by the laws of Guam to
act therein."”.

SEec. 802. Section 24 of the Organic Act of
Guam, as amended (64 Statl. 390; 48 U.S.C.
1424b), is amended, by—

fa) substituting in the first paragraph of
subsection (a) the words “for the term of ten
vears” for “for a term of eight years”;

fb) substituting in the second paragraph
of subsection (a) the words “a local court of
record” for “the Island Court of Guam';

fe) inserting in the second paragraph of
subsection (a) between the words “ninth cir-
cuit” and “or” the words “or a recalled
senior judge of the District Court of Guam
or of the District Court for the Northern
Mariana Islands’;

(d) substituting in subsection (b) the num-
bers “35" and “37” for “31" and “33", respec-
tively; and

fe) deleting subsection fc).

SEC. 803. Section 1 of the Act of August 27,
1954 (68 Stat. 882), is amended by repealing
that portion which reads: “thalt no provi-
sions of any such rules which authorize or
require trial by jury or the prosecution of of-
fenses by indictment by a grand jury instead
of by information shall be applicable to the
District Court of Guam unless and until
made so applicable by laws enacted by the
Legislature of Guam, and except further”.

TITLE IX

NORTHERN MARIANA ISLANDS

Sec. 901, Section 1 of the Act of November
8, 1977 (91 Stat. 1265 48 U.S.C. 1694) is
amended by—
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fa) substituting in subsection (bJ)(1) the
words ‘for a term of ten years” for “for a
term of eight years';

fb) inserting in subsection (b)(2) belween
the words “President” and “or”, the words
“or a recalled senior judge of the District
Court of Guam or of the District Court of
the Northern Mariana Islands’; and

fe) substituting the following for subsec-
tion fc): “Where appropriate, and except as
otherwise provided in articles IV and V of
the Covenant approved by the Act of March
24, 1976 (90 Stat. 263), the provisions of part
II of title 18 and of title 28, Uniled States
Code, the rules of practice and procedure
heretofore or hereafter promulgated and
made effective by the Congress or the Su-
preme Court of the United States pursuant
to title 11, 18, and 28, Uniled States Code,
shall apply to the District Court for the
Northern Mariana Islands and appeals
therefrom; except that the terms ‘Attorney
for the government’ and ‘Unilted States at-
torney’, as used in the Federal Rules of
Criminal Procedure, shall, when applicable
to cases arising under the laws of the North-
ern Mariana Islands, include the Attorney
General of the Northern Mariana Islands or
such other person or persons as may be au-
thorized by the laws of the Northern Mari-
ana Islands to act therein.”.

SEc. 902. Section 2(a) of the Act of Novem-
ber 8 1977 (91 Stat 1266; 48 U.S.C.
1694aral), is amended to read as follows:

“fa) The District Court for the Northern
Mariana Islands shall have the jurisdiction
of a District Court of the United States, in-
cluding, but not limited to, the diversity ju-
risdiction provided for in section 1332 of
title 28, United States Code, and that of a
bankruptcy court of the United States. With
respect to the government of the Trust Terri-
tory of the Pacific Islands or ils agencies of
instrumentalities the jurisdiction of the dis-
trict court shall extend only fa) to actions
brought by that government or ils agencies
or instrumentalities, (b) to actions brought
against that government or its agencies or
instrumentalities based upon a commercial
activity carried on by thalt government or
its agencies or instrumentalities within the
Northern Mariana Islands, and (c) to ac-
tions in which money damages are sought
against that government or its agencies or
instrumentalities for personal injury or
death, or damage to or loss of property, oc-
curring in the Northern Mariana Islands
and caused by the tortious acl or omission
of that government or its agencies or instru-
mentalities, or of any official or employee
thereof while acting within the scope of his
office or employment, except any claim
based upon the exercise or failure to exercise
a discretionary Jfunction, regardless of
whether the discrelion be abused, or any
claim arising out of malicious prosecution,
abuse of process, libel, slander, misrepresen-
tation, deceit or interference with contract
rights. In any suit by or against the govern-
ment of the Trust Territory or ils agencies
or instrumentalities permissible under this
section, that government or ils agencies or
instrumentalilies shall be entitled to such
rights and privileges as are applicable to the
Uniled States when it is a party. In cases in
which the district court would have no juris-
diction over the government of the Trust
Territory of the Pacific Islands if suit were
brought against it, the district court shall
equally have no jurisdiction over actions
brought against the officers or employees of
that government or its agencies or instru-
mentalities with respect lo their acts or
omissions colorably related lo their official
duties.”.
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SEc. 903. Section 3 of the Act of November
8, 1977 (91 Stal 1266; 48 U.S.C. 1694b) is
amended to read as follows:

“Sec. 3. (a) Prior lo the establishment of
an appellate court for the Northern Mariana
Islands the district court shall have such ap-
pellate jurisdiction over the courts estab-
lished by the Constitution or laws of the
Northern Mariana Islands as the Constilu-
tion and laws of the Northern Mariana Is-
lands provide, except that such Constitution
and laws may not preclude the review of any
judgment or order which involves the Con-
stitution, treaties, or laws of the Uniled
States, including the Covenant to Establish
a Commonwealth of the Northern Mariana
Islands in Political Union with the United
States of America (90 Stat. 263) (hereinafter
referred to as ‘Covenant’), or any authority
exercised thereunder by an officer or agency
of the Government of the United Stales, or
the conformity of any law enacted by the
legislature of the Northern Mariana Islands
or of any orders or regulations issued or ac-
tions taken by the execulive branch of the
government of the Northern Mariana Is-
lands with the Constitution, trealies, or
laws of the United Stales, including the Cov-
enant or with any authority exercised there-
under by an officer or agency of the United
States.

“{b) Appeals to the district courl shall be
heard and determined by an appellate divi-
sion of the court consisting of three judges,
of whom two shall constilute a quorum. The
judge appointed for the court by the Presi-
dent shall be the presiding judge of the ap-
pellate division and shall preside therein
unless disqualified or otherwise unable to
act. The other judges who are to sil in the
appellate division at any session shall be
designated by the presiding judge from
among the judges assigned to the court from
time to time pursuant to section 1(b)(2) of
this Acl: Provided, That no more than one of
them may be a judge of a court of record of
the Northern Mariana Islands. The concur-
rence of lwo judges shall be necessary to any
decision by the appellate division of the dis-
trict court on the merils of an appeal bul
the presiding judge alone may make any ap-
propriate orders with respect to an eppeal
prior to the hearing and delermination
thereof on the merits and may dismiss an
appeal for want of jurisdiction or failure to
take or prosecute it in accordance with the
applicable law or rules of procedure.

“fc) The United States Court of Appeals
Jor the Ninth Circuit shall have jurisdiction
of appeals from all final decisions of the ap-
pellate division of the district court. The
United States Court of Appeals for the Ninth
Circuit shall have jurisdiction to promul-
gate rules necessary to carry out the provi-
sions of this subsection.”.

SEC. 904. Section 4 of the Act of November
8, 1977 (91 Stat 1266, 48 U.S.C. 1694c) is
amended by inserting the words, “including
the Supreme Court of the Uniled Stales,” be-
tween the words “courts of the United
States” and “and”.

TITLE X
GENERAL PROVISIONS

SEc. 1001. With respecl to cases and con-
troversies which may have arisen or may
arise in the Northern Mariana Islands
against the Government of the Trust Terri-
tory of the Pacific Islands over which the
Distriet Court of the Northern Mariana Is-
lands lacks jurisdiction, the High Court of
the Trust Terrilory of the Pacific Islands
shall have such jurisdiction as it possessed
on January 8, 1978.
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Sec. 1002. Sections 335, 336 and 402fe) of
the Act of November 6, 1978 (92 Stal. 2680,
2682) are repealed.

Sec. 1003. fa) Any judge or former judge
who is receiving, or will upon attaining the
age of sixty-five years be entitled to receive,
payments pursuant to section 373 of litle 28,
United States Code may elect to become a
senior judge of the court on which he served
while on active duty.

fb) The chief judge of a judicial circuil
may recall any such senior judge of his cir-
cuit, with the judge’s consent, to perform in
the District Court of Guam, the District
Court of the Virgin Islands, or the District
Court for the Northern Mariana Islands
such judicial duties and for such periods of
time as the chief judge may specify.

fe) Any act or failure to act by a senior
judge performing judicial duties pursuant to
this section shall have the same force and
effect as if it were the act or failure lo act of
a judge on active duty; but such senior judge
shall not be counted as a judge of the court
on which he is serving for purposes of the
number of judgeships authorized for that
court.

(d) Any senior judge shall be paid, while
performing duties pursuant to this section,
the same compensation (in lieu of payments
pursuant to section 373 of title 28, United
States Code) and the same allowances for
travel and other erpenses as a judge in
active service.

fe) Senior judges under subsection (a) of
this section shall at all times be governed by
the Code of judicial conduct for the United
States judges, approved by the Judicial Con-
Sference of the Uniled States.

(f) Any person elected to be a senior judge
under subsection (a) of this section and who
thereafler—

(1) accepts civil office or employment
under the Government of the United States
fother than the performance of judicial
duties pursuant to subsection (b) of this sec-
tion);

f2) engages in the practice of law; or

(3) materially violated the code of judicial
conduct for the United States judges, shall
cease to be a senior judge and lo be eligible
Jor recall pursuant to subsection (b) of this
section.

SEc. 1004. The prosecution in a Territory
or Commonwealth is authorized—unless pre-
cluded by local law—to seek review or other
suitable relief in the appropriate local or
Federal appellate court, or, where applica-
ble, in the Supreme Court of the United
States from—

fa) a decision, judgment, or order of a
trial court dismissing an indictment or in-
formation as to any one or more counls,
except that no review shall lie where the con-
stitutional prohibition against double jeop-
ardy would further prosecution,

(b) a decision or order of a trial court sup-
pressing or excluding evidence or requiring
the return of seized properily in a criminal
proceeding, not made after the defendant
has been put in jeopardy and before the ver-
dict or finding on an indictment or infor-
mation, if the prosecution certifies to the
trial court that the appeal is not taken for
purpose of delay and that the evidence is a
substantial proof of a fact matlerial in the
proceeding; and

fc) an adverse decision, judgment, or order
of an appellate court.

Sec. 1005. The provisions of sections
706(a), 802(a), and 301(a) of this Act extend-
ing the terms of district court judges of the
Virgin Islands, Guam, and the Northern
Mariana Islands, respectfully, from eight to
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ten years shall be applicable to the judges of
those courts holding office on the effective
date of this Act

Sec. 1006. Titles VII, VIII, IX, and X of
this Act shall become effective on the nineti-
eth day following their enactment.

House amendments to the Senate amend-
ment: Amend title II by adding the follow-

“Sec. 203. Section 11 of the Organic Act of
Guam (64 Stat. 387, 48 U.S.C. 1423a), as
amended, is amended by inserting, immedi-
ately before the sentence that begins with
the words ‘Should the Guam Power Author-
ity fail to pay’, the following language: ‘At
the request of the Board of Directors of the
Guam Power Authority for a second refi-
nancing agreement and conditioned on the
approval of the Government of Guam pur-
suant to the law of Guam, and conditioned
on the establishment of an independent
rate-making authority by the Government
of Guam, the Secretary may guarantee for
purchase by the Federal Financing Bank, on
or before December 31, 1984, according to
an agreement that shall provide for—

“‘(a) substantially equal semi-annual in-
stallments of principal and interest,

“‘(b) maturity of obligations no later than
December 31, 2004,

“*(c) authority for the Secretary, should
there be a violation of a provision of this
legislation, or covenants or stipulations con-
tained in the refinancing document and
after giving sixty days notice of such viola-
tion to the Guam Power Authority and the
Governor of Guam, to dismiss members of
the Board of Directors or the general man-
ager of the Guam Power Authority, and (a)
appoint in their place members or a general
manager who shall serve at the pleasure of
the Secretary, or (b ) contract for the man-
agement of the Guam Power Authority, and

“Yd) an annual simple interest rate of
seven percentum; and the Federal Financing
Bank shall purchase such Guam Power Au-
thority obligations if such Guam Power Au-
thority obligations are issued to refinance
the principal amount scheduled to mature
on December 31, 1990. Should such second
refinancing occur, (1) the independent rate-
making authority to be established by the
Government of Guam, or in its absence, the
Board of Directors of the Guam Power Au-
thority, shall establish rates sufficient to
satisfy all financial obligations and future
capital investment needs of the Guam
Power Authority that shall be consistent
with generally accepted rate-making prac-
tices of public utilities, and (2) the Govern-
ment of Guam shall not modify the require-
ments of such refinancing agreement with-
out agreement of the Secretary. There are
authorized to be appropriated to the Secre-
tary of the Interior for payment to the Fed-
eral Financing Bank such sums as are neces-
sary to pay (1) the repurchase payment re-
quired under the fifth paragraph of the De-
cember 31, 1980, note from the Guam Power
Authority to the Federal Financing Bank
and any subsegquent repurchase payments
required under the second refinancing
agreement, and (2) the interest rate differ-
ential between the seven percentum to be
paid by the Guam Power Authority and the
second refinancing agreement and the inter-
est rate that would otherwise be determined
in accordance with the above cited Section 6
of the Federal Financing Bank Act.".

“Sec. 204(a) The Governor of any posses-
sion of the United States may for calendar
years 1984 and 1985 proclaim a formula (dif-
ferent from that provided by section
103A(g) of the Internal Revenue Code of
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1954) for allocating the State ceiling under
such section among the governmental units
in such possession having authority to issue
qualified mortgage bonds (as defined in sec-
tion 103A(c) of such Code).

“(b) The authority provided by subsection
(a) shall not apply after the effective date
of any legislation with respect to the alloca-
tion of the State ceiling enacted by the leg-
islature of the possession after the date of
the enactment of this Act.”.

Amend title III as follows:

(a) in section 301(a), change *“(90 Stat.
278)" to (48 U.S.C. 1681 note).”;

(b) in section 301(c) change the new sec-
tion 12108(c)(4) to read:

“(4) otherwise qualifies under the laws of
the United States to be employed in the
fisheries.”; and

(c) change section 302 to read:

“8Ec. 302. A vessel that is or was last docu-
mented under chapter 121 of title 46, United
States Code, may be sold, chartered, leased,
mortgaged, or transferred by any other
means to a citizen of the United States (as
defined in section 2101 of that title) without
the approval of the Secretary of Transpor-
tation under section 9 of the Shipping Act,
1916 (46 App. U.S.C, 808).";

(d) After section 302, add the following:

“Sec. 303. The weight limitations con-
tained in subsections (b) and (¢) of Section
301 above shall not apply to the Northern
Mariana Islands until the termination of
the Trusteeship Agreement for the Trust
Territory of the Pacific Islands (61 Stat.
3301).".

Amend title IV as follows:

(a) in section 401(bX1), by striking the
words “from funds heretofore authorized
for technical assistance™; and

(b) in section 401(d), by changing
'“$2,000,000" to “$15,000,000".

Amend title V b * adding the following:

“Sec. 503. The Department of the Army
may remove from American Samoa any of
the 4500 kilowatt power plants sent to
American Samoa pursuant to the 1974 loan
agreement between the Department of the
Army and the Department of the Interior,
and all charges that may accrue or may
have acerued under such agreement shall be
excused.”.

“Sec. 504. Section 818(b)2) of the Mili-
tary Construction Authorization Act, 1981
(Public Law 96-418) is amended by adding at
the end thereof the following: ‘Reasonable
development costs shall be a fixed standard
percentage of such monetary consideration
received by the Government of Guam. The
fixed standard percentage shall be deter-
mined by a study, conducted by the Secre-
tary, typical development costs required to
convert comparable lands to finished devel-
oped sites, expect that such percentage
shall not exceed 30 percent.".”.

Amended title VI as follows:

(a) After paragraph (g) insert the follow-
ing:

“‘(h) Amend the first sentence of section
30 of the Organic Act of Guam (64 Stat. 392,
as amended 48 U.S.C. 1421h) by adding after
the words ‘inhabitants of Guam’ the follow-
ing:

““(including, but not limited to, compen-
sation paid to members of the Armed Forces
and pensions paid to retired civilians and
military employees of the United States, or
their survivors, who are residents of, or who
are domiciled in, Guam)’.”,

(b) Add the following after section 601:

“Sec. 602. Section 212 of the Immigration
and Nationality Act (8 U.S.C. 1182) is
amended by adding at the end the following
new subsection:
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Y1) The requirement of paragraph
(26XB) of subsection (a) may be waived by
the Attorney General, the Secretary of
State, and the Secretary of the Interior,
acting jointly, in the case of an alien apply-
ing for admission as a nonimmigrant visitor
for business or pleasure and solely for entry
into and stay on Guam for a period not to
exceed fifteen days, if the Attorney Gener-
al, the Secretary of State, and the Secretary
of the Interior jointly determined that—

“*(1) Guam has developed an adequate ar-
rival and departure control system, and

“*(2) such a waiver does not represent a
threat to the welfare, safety, or security of
the United States.".

“(b) Section 214(a) of such Act (8 U.S.C.
1184(a)) is amended by adding at the end
the following new sentence: ‘No alien admit-
ted to Guam without a visa pursant to sec-
tion 212(1) may be authorized to enter or
stay in the United States other than in
Guam or to remain in Guam for a period ex-
ceeding fifteen days from date of admission
to Guam.".

Amend title VII as follows:

(a) by striking in section 704 the words “of
appeals from" and inserting in lieu thereof
the words ‘‘to review by writ of certiorari”;
and

(b) by adding after section 706(b) the fol-
lowing:

“¢e) The provisions of subsection (a) of
this section regarding the determination
and qualifications of the chief judge of the
District Court of the Virgin Islands shall
not apply to a person serving as chief judge
of said court on the effective date of this
Act.”

Amend title VIII by striking in section 801
where it amends section 22B of the Organic
Act of Guam the words “of appeals from"
and inserting in lieu thereof the words “to
review by writ of certiorari”.

Amend title IX by striking in section 902
all after the first sentence of the new text
of paragraph (a) beginning with the words
“With respect to” and ending *“official
duties.”.

Amend title X by striking all of section
1001 and renumbering subsequent sections
accordingly.

Mr. WON PAT (during the reading).
Mr. Speaker, I ask unanimous consent
that the Senate amendment and the
House amendment to the Senate
amendment be considered as read and
printed in the RECORD.

The SPEAKER pro tempore. Is
there objection to the request of the
gentleman from Guam?

Mr. LAGOMARSINO. Mr. Speaker,
reserving the right to object, I might
inquire of the gentleman from Guam:
Are the amendments at the desk the
same as the amendments that were
worked out between the majority and
the minority?

Mr. WON PAT. Mr. Speaker, will
the gentleman yield?

Mr. LAGOMARSINO. I am glad to
yield to the gentleman from Guam.

Mr. WON PAT. If the gentleman
will yield, yes, they are.

The amendments to the Senate have
the support of all the representatives
of the territories and we believe they
will be acceptable to the other body.
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This will, we hope, conclude action
on the 1984 omnibus territories bill as
far as the House is concerned.

On behalf of all of the Delegates
representing the U.S. territories, I
want to thank the Members of the
House for their help and contributions
to progress for the peoples of our
island communities.

I particularly want to thank my
good friend, BoB LacoMaRrsIiNO, who is
always so helpful and constructive and
with whom it is always a pleasure to
work.

Mr. Speaker, H.R. 5561 is a bill to fa-
cilitate the economic development of
the U.S. territories by providing neces-
sary assistance for and removing un-
necessary impediments to growth.

It received broad bipartisan support
in the Committee on Interior and In-
sular Affairs, which has broad jurisdic-
tion over matters affecting the territo-
ries. Further, upon passage of the
House it had been amended to reflect
concerns of the Committees on the
Budget, Merchant Marine and Fisher-
ies, and Ways and Means.

Of course, the gentleman from Cali-
fornia and I also worked closely with
territorial leaders and consulted with
the administration on this legislation,
which is so central to the longstanding
national policy goal of territorial de-
velopment.

In passing the bill just prior to the
last recess, the Senate amended it in a
number of respects. The most impor-
tant of these changes dropped refi-
nancing of the Guam Power Authori-
ty's Federal debt; increased the fiscal
year 1986 authorization for essential
Guam water projects; included the
Northern Mariana Islands and the
Trust Territory of the Pacific Islands
in the Energy Policy and Conservation
Act and the Energy Extension Service
Act; dropped the authorization for
sewer collector system grants; and sub-
stituted provisions of the legislation to
improve the judicial relationship be-
tween the United States and Guam,
the Virgin Islands, and the Northern
Mariana Islands for the more limited
judicial provisions in our bill.

We regarded the Senate additions to
the bill as welcome, but the deletions
as disappointing.

In explaining their reasons for
having the two provisions I noted
dropped from the bill, our Senate
counterparts indicated a willingness to
reconsider them if certain changes
were made. This led to informal dis-
cussions of compromises. They cen-
tered on reflecting the concerns of the
Senate but preserving the most impor-
tant aspects of the assistance the
House had approved.

Those discussions led to the amend-
ments before the House. As I said, we
believe that they are acceptable to
Senate leaders on territorial issues.

Thus, we expect that if the House
makes the amendments I am propos-
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ing, the Senate will concur in final
congressional approval this 1984 omni-
bus insular areas assistance bill.

I must, in particular, express my ap-
preciation to Senators WEICKER, JOHN-
sToN, McCLuRrRe, and MATsUNAGA for
the leadership that would make this
possible. It is also our hope that the
administration will approve the bill, as
we propose to amend it.

Although they opposed many of the
provisions in their initial form, we
have worked closely with the Depart-
ment of the Interior, the agency re-
sponsible for the territories, as well as
other agencies on administration con-
cerns. The legislation I am asking the
House to approve now has been
amended substantially in a sincere
effort to reach a reasonable compro-
mise with the administration.

The help that it would provide the
territories in their efforts to expand
economic activity is imperative and
substantial. As the gentleman sug-
gests, it also represents the most care-
ful congressional consensus developed
on any annual omnibus insular areas
bill within memory.

The gentleman knows that this
would not have been possible without
the sensitivity and diligence of the
leaders of the Committee on Interior
and Insular Affairs, Chairman MoORRIS
UpaLL, and Banking minority member,
ManvaL LuJawn, Jr., and other mem-
bers such as SarLA BURTON.

Neither would it have been possible
without the inspired, good work of my
fellow territorial representatives, Ron
pE Luco, BALTASAR CoRRADA, and Foro
SuN1A.

Nor would it have been possible
without the understanding and coop-
eration of leaders of other committees
including the chairman of the Com-
mittee on Merchant Marine and Fish-
eries, WALTER JoNEs; the chairman of
the Committee on Ways and Means,
DaN ROSTENKOWSKI; the chairman of
the Committee on Government Oper-
ations, JaAck Brooks; the chairman of
the Committee on the Judiciary,
PeTer RopiNo; and the chairman of
the Subcommittee on Immigration,
Refugees, and International Law,
RomaAaNO MAZzOLI.

Let me now explain the changes our
amendments propose to the bill as
amended by the Senate.

Our first amendment would restore
refinancing of Guam Power Authority
as section 203.

This may be the most controver-
sial—and critical—element of this bill.

It is needed to prevent a financial
collapse by a utility that has already
defaulted on Federal and private obli-
gations. This collapse might very well
result in costs possibly greater than
those involved in the refinancing. And
the utility is relied upon by some of
our most strategic Pacific military in-
stallations as well as the people and
businesses of the territory.
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The language we now propose is the
result of compromises between all con-
cerned.

Most important, I believe, is that it
would accomplish our primary goal of
enabling GPA to continue to operate,
meeting its obligations with stable fi-
nances and reasonable rates.

This is also the objective of Guam's
visionary Governor, Ricardo Bordallo,
and responsible legislature majority.
They have agreed with us to substan-
tial concessions to obtain financing
terms that give GPA a new fiscal lease
on life.

They recognize the wisdom of the in-
dependent ratemaking insisted on by
my Senate counterpart, LOWELL
WEICKER, who has been so helpful on
this issue as he is with all territorial
issues.

They also recognize that the stand-
by authority demanded by the Reagan
administration to ensure that GPA ad-
heres to refinancing stipulations must
be accommodated.

We propose to meet the Department
of the Interior part way on this. We
would agree to their basic point: that
they be authorized to step in and pro-
vided management if, and only if,
Guam violates the requirements of the
refinancing.

However, we do not intend to au-
thorize Interior to sell the utility if
Guam violates the requirements of the
refinancing in this legislation, as they
would like.

This is not because we are opposed
to private operation of the utility.
Indeed, eventually that may make
sense for this essential public service.
Further, Congress would have to con-
sider private operation if GPA is con-
fronted with more overwhelming fi-
nancial troubles as a result of noncom-
pliance with the stipulations of this
refinancing.

We have not included the authority
to sell the utility that the administra-
tion wants because that is a judgment
Congress should make only in the
event that it is necessary. Additional-
ly, it is a measure that should be taken
only with the opportunity for the
people of Guam to debate the question
and make their views known to Con-
gress.

Granting such authority before
there is a necessity for such a drastic
step would be excessive. It would not
ensure the careful consideration that
should be taken.

Frankly, neither does it express the
confidence in the GPA board and
management that should be expressed.
As Senator WEICKER has understood,
GPA’'s financial problems have not
been of their making. We think that
this amendment gives them the
chance—and independence—they need
to get GPA back on its feet.
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This amendment also contains a new
section 204 which would provide tem-
porary authority for the Governors of
the territories to allocate the author-
ity to issue tax-exempt mortgage sub-
sidy bonds among governmental units.

The Deficit Reduction Act of 1984
(Public Law 98-369) extended until the
end of 1987 the authority of State and
local governments to issue mortgage
subsidy bonds. It subjected such bonds
issued by the territories to the same
limitations that apply to such issuance
in the case of each State and the Dis-
trict of Columbia.

When limitations on the annual
amount of mortgage subsidy bonds
that can be issued in each State were
enacted in 1980, each Governor was
given temporary authority to allocate
the ceiling among issuing authorities.
This section would give similar tempo-
rary authority to the Governors of the
territories that have the authority to
issue such bonds.

Under the provision, the Governor
may for calendar years 1984 and 1985
proclaim a formula, different from
that provided by section 103A(g) of
the Internal Revenue Code of 1954,
for allocating the mortgage subsidy
bond ceiling. This authority would not
apply after the effective date of any
allocation formula enacted by the ter-
ritorial legislature after the date of en-
actment of this act.

The changes we would make to title
III are essentially minor in nature.

But this title itself is of major signifi-
cance to the Pacific territories.

Title III would provide exemptions
to vessel documentation and manning
laws that have impeded the develop-
ment of local fishing industries capa-
ble of tapping the tremendous ocean
resources of the American Pacific is-
lands.

We are indebted to the Committee
on Merchant Marine and Fisheries for
their sensitivity in this area. These
provisions are a product of compro-
mises between our committees.

The compromises are a noteworthy
step in the rational adaptation of Fed-
eral maritime laws to the unique cir-
cumstances of the Pacific territories.
They are accompanied by a welcome
willingness to examine other related
issues not addressed by this bill. At
the same time that they enable Pacific
island Americans to take advantage of
the natural opportunity around them,
they compromise no other domestic in-
terests.

A letter from Chairman JonEs to
Chairman UparL, who has also been
most understanding on this issue, ex-
plains better than could I the changes
in sections 301 and 302 of the Senate
amendment. It reads:
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COMMITTEE ON
MERCHANT MARINE AND FISHERIES,
Washington, DC, September 6, 1984.

Hon. Morr1s K. UbaLL,

Chairman, Committee on Interior and Insu-
lar Affairs, Longworth House Office
Building, Washington, DC.

Dear MR. CHAIRMAN: As you know, H.R.
5561 as passed by the House, was amended
and passed by the Senate. I have been in-
formed that the differences between the
two versions will be worked out and there
probably will not be a conference commit-
tee.

The Senate amendment poses a problem
in that, while it allows a vessel documented
in the fisheries or coastwise trade to be sold,
chartered, or transferred to a national of
Samoa, or a citizen of the Northern Mari-
ana Islands without the Secretary’s permis-
sion, it does not allow a vessel documented
as a yacht or under registry to have the
same privilege. This needs to be changed to
make the application consistent to all ves-
sels that are documented. There are also a
couple of purely technical amendments that
also need to be made.

I have enclosed a copy of an amendment
that should be made to H.R. 55661. If this
amendment is included, I see no reason to
convene a conference on this bill since
issues of concern to this Committee will
have been resolved.

I appreciate all of your help on this
project, and I look forward to working with
you on similar endeavors in the future.

With best regards, I am

Sincerely,
WALTER B. JONES,
Chairman.

A new section 303 is added at the re-
quest of the Northern Mariana Islands
new and capable representative, Froi-
lan Tenorio. It would ensure that the
exemption of those islands from cer-
tain vessel documentation laws is pre-
served through termination of the Pa-
cifie Islands Trusteeship and is not su-
perseded by section 301.

This exemption was proclaimed by
former President Jimmy Carter, pur-
suant to the authority of our covenant
with the Northern Marianas and con-
sistent with our trusteeship obliga-
tions regarding them. Until the North-
ern Marianas fully become the mem-
bers of the American political family
that they are to be, section 301 should
not impose any new limitations upon
them.

We would next amend section 401(b)
as requested by the able Delegate
from the Virgin Islands to restore the
House’s original method of authoriz-
ing $600,000 to plan improvements to
the St. Croix, VI airport. This should
not add to the cost of this bill but
would provide the appropriations proc-
ess and the administration with as
much flexibility as they might need to
fund this worthwhile project.

Section 401(d) would be amended to
authorize $15 million to improve water
facilities in the Northern Marianas as
of fiscal year 1986. This is in addition
to $2 million which we expect to have
appropriated for this need this coming
fiscal year.
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As the Governor of the territory,
Pedro P. Tenorio, persuasively points
out, the need for Federal assistance is
unquestionably manifest.

I visited Saipan just weeks ago. The
water infrastructure and quality on
that island is so poor as to present a
clear danger to the public health.

I urge the administration, or its suc-
cessor, to include these funds in its
budget request next year. I also note
here that the intent of this authoriza-
tion is to provide funding for construc-
tion purposes and not further study of
the problem.

I first considered what is proposed in
our new section 503 when I visited
American Samoa earlier this year and
this problem was brought to my atten-
tion by the respected Delegate from
that territory.

On that trip, staff and I examined
the power situation of the islands, in-
cluding the remaining generators of
those loaned to the territory a decade
ago to provide emergency service.

Much of this equipment must literal-
ly be described as junk. Its greatest
possible value would be as a source of
parts for the operational generators
not among those already returned.

The condition of the equipment
makes the proposal that the territory
pay to have it all restored even more
ludicrous than the facts of the loan
make it. The responsibility is clearly a
Federal one and our committee has
been disappointed that the agencies
involved have not worked out the pay-
ment issue.

In our report on the 1985 budget, we
noticed our intent:

to ensure that the problem is resolved in a
manner that would not put additional strain
on the resources of American Samoa or fur-
ther encumber the limited resources that
the administration seems willing to dedicate
to the nation’s territories.

This amendment responds to that by
excusing any outstanding obligations
between the territorial or Federal
Governments or between Federal
agencies.

I regret that we have had to resort
to this or to a legislative solution at
all. I recognize that it may not be re-
garded as the most desirable solution
by both agencies involved. But this is
apparently the only resolution that
will not ultimately penalize the people
of American Samoa and will also
return to the Corps of Engineers
equipment inventoried as part of their
strategic reserve.

The corps has done some fine work
in the Pacific territories. I am con-
vinced that they are sensitive to the
situation this amendment deals with. I
hope that they know that their help
in the emergency situation which ex-
isted in American Samoa was vital and
is sincerely appreciated.

Our new section 504 is an amend-
ment needed to resolve a problem un-
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intentionally created by an amend-
ment to legislation that was enacted 4
years ago at my request.

That law transferred title to 927
acres of excess Navy land to the gov-
ernment of Guam. The property is
needed to develop Apra Harbor as the
island’'s only commercial port. Unfor-
tunately, the amendment conforming
the transfer to other like transfers un-
intentionally, but effectively, prevent-
ed financing of the port development.

I am indebted to the sage chairman
of the Committee on Government Op-
erations, for his help in working out
this solution to the problem.

Making use of the property is one of
three elements of my effort to develop
a harbor facility that is critical to a
U.S. territory so distant from the U.S.
mainland. The other aspects of my
effort have been obtaining the funds
needed to develop dock infrastructure
and to move the Navy's ammunition
wharf, the location of which has pre-
cluded commercial activity.

The section amends section 818 of
the 1981 Military Construction Au-
thorization Act to provide a mecha-
nism for quantifying the reasonable
development costs the Government of
Guam may retain from sale or lease of
this property. Section 818 requires all
consideration from sale or lease of the
property, minus reasonable develop-
ment costs, be paid to the United
States.

Under this amendment, the Secre-
tary of the Navy will study typical de-
velopment costs required to convert

comparable lands to finished devel-
oped sites and determine a fixed
standard percentage of all lease or sale
proceeds that may be considered rea-

sonable development costs. In no
event, however, may that fixed stand-
ard percentage exceed 30 percent. It is
our understanding that this amount
will enable the government of Guam
to develop the property.

This procedure will eliminate the
disagreements and constant negotia-
tions required to determine reasonable
development costs for each transac-
tion.

The amendment proposing a new
section 601(h) is intended to rectify an
inconsistency in Federal law which
calls into question a basic principle in
the fiscal relationship of the territo-
ries to the United States.

That principle is that Federal tax
collections or what would be Federal
tax collections in the territories are re-
turned to the territorial governments.

This makes sense as a means of indi-
rect Federal support in view of the
need for the assistance. It also makes
sense because the territories neither
have a vote in the disposition of Feder-
al funds, nor share equally in them.

A 1972 law enacted to respond to the
request of the government of Guam
during the Camacho administration,
as interpreted by the Treasury, can be
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read to supersede the full authority to
cover over for at least a couple of
classes of Guam resident taxpayers.
These include retired Federal employ-
ees on the island and Guam residents
in the Armed Forces who are stationed
elsewhere.

As a consequence, Guam is not now
receiving all of the revenues which are
generated from it. This is contrary to
the intent of the Organic Act.

The Inspector General of the De-
partment of the Interior brought the
situation about to my attention a few
months ago after administrative ef-
forts to resolve the problem failed.

Both Interior and Treasury officials
recognize the need for clarification.

We, therefore, propose to include ad-
ditional language in the Organic Act
to clarify the intent of that basic law
establishing the Federal territorial re-
lationship. It would ensure that taxes
on the income of all Guam residents is
covered over to the government of
Guam, as Congress and the President
intended in the Organic Act.

Selection 602 is identical to a provi-
sion that has passed the House twice,
most recently in the immigration
reform bill now in conference.

It is included here because that leg-
islation is controversial for other rea-
sons and the chairman of the Subcom-
mittee on Immigration, Refugees, and
International Law, and of the full
Committee on the Judiciary, gracious-
ly recognize that its fate should not
necessarily be tied to that of more far-
reaching improvements of the Na-
tion’s immigration laws.

The section would provide for a
narrow exception to visa requirements
for the only Pacific territory subject
to Federal immigration laws: Guam. It
would permit the Justice, State, and
Interior Departments to waive visa re-
quirements for persons visiting the
island for not more than 15 days for
tourist or business purposes.

This waiver would be contingent
upon Guam having an adequate con-
trol system and a Federal recognition
that it in no way poses a threat to the
rest of the Nation.

The waiver is needed to facilitate de-
velopment of the island’s tourism in-
dustry, which largely involves Japa-
nese visitors. Many potential Japanese
visitors to the territory are discour-
aged because of the difficulty of ob-
taining a U.S. visa.

Because they maintain their own im-
migration system, U.S. visas are not
needed to visit Guam's sister and, in
terms of tourism, competitor Mariana
Islands.

The waiver would not permit a visi-
tor to enter into any other part of the
United States. The effective barrier to
such entry remains in Honolulu.
There all persons traveling from the
U.S. territory of Guam to elsewhere in
the United States go through immi-
gration clearance.
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As you may have detected from my
tone, I am not particularly happy
about Americans having to clear immi-
gration when traveling between parts
of America. Approval of this Guam
only visa waiver, though, should make
this inconvenience for the Americans
of Guam worthwhile.

I stated that we are pleased with the
addition of the Federal-territorial judi-
cial reform provisions contained in
titles 7 through 10 of the Senate
amendment since we have been work-
ing on them with our counterparts on
the other side of the Capitol.

In almost all respects this is an accu-
rate. We have, however, made a few
minor amendments.

In sections 704 and 801 we would
provide the circuit courts of appeals
the discretion to hear appeals from
Virgin Islands and Guam courts of last
resort, if the territories do indeed es-
tablish them, for the 15-year transi-
tion period during which the circuit
courts would serve as an interim step
to review by the Supreme Court.

We did this in response to a sugges-
tion by the Administrative Office of
the U.S. Courts. At the same time we
did not include a similiar suggestion of
providing this discretion prior to or if
the territorial appellate courts are not
established. There would, thus, contin-
ue to be a right of appeal to the circuit
courts from appeals to the district
courts, as there is now.

The amendment proposing a new
section T06(c) is a worthwhile provi-
sion requested by the distinguished
Delegate from the Virgin Islands. It is
necessary to ensure that the current
chief judge of the district court of the
Virgin Islands, a respected jurist, may
continue in that capacity. A question
about this could otherwise be raised
by the qualifications for chief judge
which would be established by section
706(a).

Our amendments would also remove
a portion of section 902 and section
1001 of the Senate amendment. These
provisions were designed to clarify the
proper roles of the high court, the
U.S. district court for the Northern
Marianas and the commonwealth
court.

Questions were raised over the effect
of these provisions subsequent to the
Senate action.

In removing these provisions we do
not express either approval or disap-
proval of the Senate action. Unfortu-
nately, there is not sufficient time to
fully research the questions raised
from the Northern Marianas or obtain
the views of the administration which
supported the Senate action.

Removal of these provisions at this
time will permit both the House and
Senate as well as the administration to
review the questions and, if necessary,
modify these provisions.
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The provisions were designed by the
Senate primarily to clarify the status
of the trust territory government,
which is located in the Northern Mari-
anas although it no longer exercises
any administrative functions with re-
spect to the commonwealth.

The other body reflected the view
that it is important to wind down the
high court as constitutional govern-
ments develop in the trust territory
and that the geographic accident of
the location of the trust territory gov-
ernment not be used to expand the ju-
risdiction of the district court in the
Nothern Marianas over causes of
action arising in the trust territory.
There is merit in this. At the same
time we must be careful that in resolv-
ing one problem we do not create
others.

As 1 stated earlier, the removal of
these sections should not be interpret-
ed as either approval or disapproval of
the language. It is, rather, a conserva-
tive approach to permit a fuller review
of this issue and, if necessary, the de-
velopment of an alternative which
could be considered next year.

In addition, we must note that under
sections T06(b) and 801, interlocutory
appeals from an order of a district
court judge would be governed in the
same manner as such interlocutory ap-
peals in the district courts are now
governed, that is under 28 U.S.C. 1292.

Finally, Mr. Speaker, I want to tell
Members that Senator WEICKER of-
fered an excellent analysis of the Fed-
eral-territorial judicial relationship
provisions contained in titles 7T
through 10 when he offered the
Senate amendment.

This analysis conforms to our own
intent except to the extent that the
statements I have just made regarding
those provisions otherwise indicates.

Because we worked so closely on this
landmark development of territorial
judicial systems with the Senate and
to provide a clear statement of legisla-
tive intent regarding these provisions
if questions arise in the future, I
would like to present to the Members,
Senator WEICKER's analysis. In doing
so, I want to acknowledge the out-
standing contributions to these histor-
ic portions of this legislation by staff
of the Senate Energy and Natural Re-
sources Committee, officials of the De-
partments of Justice and Interior, and
judges in the territories and the cir-
cuit courts affected.

TITLE VII—VIRGIN ISLANDS

Section 701. This section amends §3 of
the Revised Organic Act of the Virgin Is-
lands of 1954 (referred to in this title as
“Act”), 48 U.S.C. § 1561, by authorizing the
prosecution by indictment or by informa-
tion of violations of the laws of the United
States and of certain local offenses closely
related to such violations. It is designed to
face the problem presented by United Stales
v. Christian, 660 F.2d 892 (3rd Cir. 1981),
which held that existing law precludes the
impanelling fo federal grand jury for the in-
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vestigation of violations of federal laws in
the Virgin Islands.

Section 702. This section amends § 21 of
the Act, 48 U.S.C. 1611, by authorizing the
establishment of a local appellate court, It
also authorizes the legislature of the Virgin
Islands to vest in the local courts jurisdie-
tion over all causes in the Virgin Islands
over which the federal courts do not have
exclusive jurisdiction. If the legislature ex-
ercises the authority, it must confer on the
local courts exclusive jurisdiction. It may
not provide litigants an option to proceed in
local or in federal court. That jurisdiction of
the local court, however, is subject to the
concurrent jurisdiction of the district court
provided for in § 22 (a) and (c). The proce-
dure in the local courts is to be governed by
local law.

Section 7T703. (a) Section 703(a) amends
§§ 22 and 23 of the Act, 48 U.S.C. §§ 1612,
1613. Section 22(a) confers on the District
Court of the Virgin Islands the full jurisdic-
tion of a district court of the United States.
In view of the decision in Chase Manhattan
Bank (N.A.) v. South Acres Development Co.,
434, U.S. 236 (1978) § 22(a) states specifical-
ly that the district court has the diversity
jurisdiction provided for in 28 U.S.C. § 1332.
The redraft of § 22(a) takes account (a) of
the amendment of 28 U.S.C. § 1331, which
has eliminated the jurisdictional amount in
the federal question jurisdiction of the dis-
trict courts, and (b) of the amendment of
§ 22(a) by § 336(a) and 402(e) of the Bank-
ruptecy Reform Act of 1978, 92 Stat. 2680,
2682, which conferred on the District Court
of the Virgin Islands the jurisdiction of a
bankruptcy court of the United States. In
analogy to § 31 of the Organic Act of Guam,
48 U.S.C. § 1421i(h), the district court will
also have exclusive jurisdiction in all pro-
ceedings under the income tax laws applica-
ble to the Virgin Islands, except certain an-
cillary laws enacted by the legislature of the
Virgin Islands.

This provision is based on the consider-
ation that since the income tax laws appli-
cable to the Virgin Islands are the provi-
sions of the Internal Revenue Code uni-
formity of interpretation requires that ques-
tions involving the interpretation of those
laws be litigated only in the federal courts.
This provision appears to be necessary in
view of the characterization of the income
tax laws of the Virgin Islands as a local Ter-
ritorial tax which is reviewable in the dis-
trict court only by virtue of local legislation.
Dudley v. Commissioner of Internal Reve-
nue, 258 F.2d 182 (3rd Cr. 1958). Another
reason for this provision is the factor that
this bill would abolish the concurrent juris-
diction of the district court over causes
based on local law, if local law has vested ju-
risdiction over them in the local courts, See
Section § 22(b). The Section further pro-
vides that violations of the federal income
tax laws applicable to the Virgin Islands
constitute offenses against the government
of the Virgin Islands, which the appropriate
officer of the Virgin Islands may prosecute
in the district court without the request or
consent of the United States Attorney nor-
mally required by Section 27 of the Act, 48
U.8.C. §1617. This sentence is modelled on
Section 31(f) of the Organic Act of Guam;
48 U.S.C. § 421ic1).

The purpose of section 22(b) is to elimi-
nate the present situation of both the dis-
trict court and the local court having juris-
diction over strictly local causes. Upon the
effective date, the district court will no
longer have jurisdiction over any cause over
which local law has vested jurisdiction in
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the local courts. The decision as to whether
jurisdiction over strictly local causes should
be vested in the district court or the local
courts will be made by local law. At any
time the local legislature may divest the
local courts of jurisdiction over any cause
which will automatically revest jurisdiction
in the district court, or, by vesting jurisdic-
tion in the local courts, the local law will
have the effect of divesting the district
court of jurisdiction.

The only exceptions are those provided by
federal law, such as diversity cases under 28
U.S8.C. 1332 or causes involving a federal
question under 28 U.S.C. 1331. In addition,
under section 22(c), the district court will
retain concurrent jurisdiction over closely
related offenses.

Section 22(c) confers on the district court
concurrent jurisdiction over offenses of
which the local courts have jurisdiction, if
those offenses are closely related to offenses
over which the district court has jurisdie-
tion. The purpose of this provision is to ob-
viate the need for trying in different courts
separate aspects of the same offense or of
closely related offenses. This subsection is
based in part on Rule 8(a) of the Federal
Rules of Criminal Procedure.

(b) Section T03(b) takes account of the
loss of the district court’s present concur-
rent jurisdiction over local causes trans-
ferred by local law to the local courts, and
continues the jurisdiction of the federal
courts over the local causes pending in the
federal trial and appellate courts on the ef-
fective date of this Act.

Section T04. This section replaces § 23 of
the Act, 48 U.S.C. § 1613. It provides gener-
ally that the relations between the local
courts of the Virgin Islands and the federal
courts, including the Supreme Court, shall
be the same as the relation between the
state courts and the federal courts, except
that for the first fifteen years following the
establishment of the local appellate court,
all the decisions of the highest local court
from which a decision may be had shall be
reviewable in the United States Court of
Appeals of the Third Circuit. The phrase
“including the Supreme Court of the United
States” is included to explicitly note the ju-
risdiction of the Supreme Court.

The transitional period of fifteen years is
the same as the one provided for in § 4 of
the Act of November 8, 1977, 48 U.S.C.
§ 1694(c), relating to the Northern Mariana
Islands. It is based on the consideration
that, during the formative years of the new
appellate court and while it establishes its
institutional traditions, its decisions should
be reviewed by a court of appeals which is
familiar with the local conditions rather
than on a discretionary basis by the Su-
preme Court.

The Court of Appeals is authorized to pro-
mulgate rules necessary to carry out the
provisions of this section and may, to the
extent it decides it advisable as a matter of
transition and consistent with its assess-
ment of the institutional tradition of the
local court and the rights of appellants, by
rule proceed to review on the basis of certio-
rari. The Committee is aware of the long ex-
perience which the Virgin Islands already
has of having appeals taken to the Third
Circuit from the district court of strictly
local matters and the concern that a shorter
transition period could be enacted. The
guality of the judicial process, however, is of
critical concern and cannot be properly eval-
uated until after the establishment of the
local appellate court. The section therefore
requires the Judicial Council of the Third
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Circuit at five year intervals to submit re-
ports as to whether there is further need
for review by the Court of Appeals for the
Third Circuit. Should the Council indicate
that the local appellate court has developed
its institutional traditions, the Committee
can consider legislation amending this sec-
tion to shorten or eliminate the transition
period.

After the expiration of the transitional
period referred to in the proviso, the Su-
preme Court of the United States will have
jurisdiction to review the decisions of the
courts of the Virgin Islands in the same
manner in which it reviews the decisions of
the courts of the several states. See 28
U.S.C. § 1258 governing the review of the de-
cisions of the Supreme Court of Puerto Rico
by the Supreme Court of the United States.

Section T05. This section adds a new § 23A
to the Act. It amplifies the last sentence of
§ 22 of the Act, 48 U.S.C. 1612, relating to
the appellate jurisdiction of the district
court over the decisions of the local courts.
Section 23A provides that prior to the estab-
lishment of the appellate court authorized
by § 21(a), the decisions of the local courts
shall be reviewable in the district court, as
provided by local law. The local legislature,
however, may not preclude appeals to the
distriet court from decisions of the local
courts involving federal questions.

The pertinent proviso has been drafted (a)
to assure the reviewability in the district
court of local actions which are in conflict
with the Constitution of the United States,
federal statutes, including the Organic Act,
and the acts of federal officials authorized
by federal law and (b) to obviate the conten-
tion that every act of the legislative or exec-
utive branch of a territorial government
raises a federal question because all those
acts derive their authority from federal law,
in particular the Organic Act. See in this
context Taisacan v. Camacho, 660 F.2d 411,
413 (9th Cir. 1981) and Camacho v. Civil
Service Commission, 666 F.2d 1257, 1261-
1262 (9th Cir. 1982).

Although the section continues the cur-
rent practice of review by the district court,
the Committee agrees with the concerns
raised by the Fourth Constitutional Con-
vention, Governor Luis, and others that the
present system of reviewing decisions of
local courts by a single judge is inappropri-
ate. The section creates an appellate divi-
sion within the district court for the pur-
pose of reviewing appeals from the local
court.

The appellate division consists of three
judges as on Guam and the Northern Mari-
ana Islands (see 48 U.S.C. § 1424 and 1694b,
respectively). Following the precedent of § 3
of the Act of November B, 1977, 48 U.S.C.
§ 1694b, applicable to the Northern Mariana
Islands, § 23A(b) provides that no more
than one judge of a court established by
local law may be a judge of the appellate di-
vision. This provision was included in the
1977 Act because it would be undesirable to
have a majority in the appellate division
consist of judges who are members of the
very court the decision of which was being
reviewed.

The section does provide, however, that
any appeals which are pending in the dis-
trict court on the effective date of the Act
will continue to be heard and determined by
a single judge. It likewise continues the ju-
risdiction of the district court over any
appeal then pending upon the establish-
ment of a local appellate court.

The final decisions of the district court on
appeal from the local courts are reviewable
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in the Court of Appeals for the Third Cir-
cuit and, consistent with the administration
of justice, may be limited to review by certi-
orari or other method of summary disposal
as provided by rule.

Section T06. This section deals with the
substance of § 24 (a) and (b) of the Act, 48
U.S.C. § 1414 (a) and (b), and the last two
sentences of §25 of the Act, 48 U.S.C.
§ 1615.

Section T06(a) amends § 24(a) of the Act
by providing that the district judges shall be
appointed for terms of ten years. Under ex-
isting law, the district judges of the territo-
rial courts are appointed for terms of eight
vears. They become, however, eligible for re-
tirement benefits only after ten years of
service.

28 U.S.C. § 373. The purpose of the change
is to avoid the hardship which 28 U.S.C.
§ 373 imposes on district judges who fail of
reappointment after their first term. The
redraft of § 24(a) incorporates by reference
the amendment of 28 U.S.C. § 136(a), relat-
ing to the appointment of the chief judges
of the district courts by § 202 of the Federal
Courts Improvement Act of April 2, 1982, 96
Stat. 52. It would also authorize the Chief
Judge of the Third Judicial Circuit to assign
to the district court a recalled senior judge
of the district court of the Virgin Islands.

While the extension of the term for dis-
trict judges is prospective, the Committee is
aware of the situation of those judges pres-
ently serving who would not be eligible for
retirement benefits if not permitted to serve
an additional two years until their succes-
sors are chosen and qualified or unless the
existing law were amended to make such
benefits available upon completion of their
present term. Testimony was received sug-
gesting that the extension of the term be
made applicable to the terms of present
judges and the Committee has addressed
this issue in section 1005.

Section T06(b) replaces § 24(b) of the Act.
It expands the scope of the next to the last
sentence of § 25 of the Act, 48 U.S.C. § 1615
by extending to the Virgin Islands “where
appropriate” Part II of title 18, and title 28,
United States Code, and the rules of proce-
dures adopted or promulgated pursuant to
titles 11, 18, and 28, United States Code. At
present some of the statutory procedural
provisions are expressly applicable to the
Virgin Islands in a haphazard manner, leav-
ing it open whether and to what extent
other provisions also apply to the Virgin Is-
lands.

Moreover some chapters of title 28, United
States Code, apply to some territories, but
not to others. Thus chapter 43 relating to
United States Magistrates applies to the
Virgin Islands (28 U.S.C. §631) and to
Northern Mariana Islands (48 U.S.C.
1694(c)), but the Court of Appeals for the
Ninth Circuit has taken the position that it
does not apply to Guam. This subsection
and its counterparts applicable to Guam
and the Northern Mariana Islands (section
801 and 901(c) of this Act) would have the
effect of making the provisions of part II of
title 18 (such as venue) and title 28 general-
1y applicable to all territorial courts. It is in-
tended that in the Virgin Islands the only
exceptions to this extension will be those
provisions which are in conflict with specific
legislation applicable to the Virgin Islands
and those relating to judges who are ap-
pointed during good behavior.

The first proviso in § 24(b) is designed to
provide that if the Attorney General of the
Virgin Islands or his designee prosecutes in
the District Court of the Virgin Islands any
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cases arising under the federal income tax
laws applicable to the Virgin Islands he
shall have the authority of a United States
Attorney under the Federal Rules of Crimi-
nal Procedure as authorized by the amend-
ments made by section 703(a) of this Act.

The last two provisos of § 24(b) implement
the amendment of 3 of the Act by § 701 of
this legislation. They provide (a) that feder-
al offenses, local offenses coming within the
scope of §22(c), and offenses against the
income tax laws applicable to the Virgin Is-
lands may be prosecuted by indictment by
grand jury or by information, and (b) that
once a matter has been before a grand jury
it may be prosecuted by information only by
leave of court or with the consent of the de-
fendant.

Section 707. This section amends § 25 of
the Act, 48 U.S.C. 1615. It generally restates
the first sentence of that section. The sub-
ject matter of the second sentence relating
to the sessions of the court has been omit-
ted since it is covered by 28 U.S.C. § 139,
rendered applicable to the District Court of
the Virgin islands, by § 24(b). The subject
matter of the last two sentences has been
transferred to § 24(b).

Section 708. Subsection (a) amends § 27 of
the Act, 48 U.S.C. § 1617, by substituting the
words “courts established by local law” used
in this legislation for the term “inferior
courts of the Virgin Islands” used in the
Act. It also repeals the last two sentences of
§ 27 because they duplicate 28 U.S.C. § 546,
which has been made applicable to the
Virgin Islands by the amendment of § 24(b)
and by the first sentence of § 27.

Section 709 repeals the Act of May 20,
1932 (47 Stat. 160, 48 U.S.C. 1400) which
conferred admiralty jurisdiction on the dis-
trict court of the Virgin Islands. This provi-
sion is no longer required in view of the
amendment of § 22(a) of the Act, 48 U.8.C.
§1612(a), by §T03(a) of this legislation,
which confers on the District Court for the
Virgin Islands the full jurisdiction of a dis-
trict court of the United States, including
the admiralty jurisdiction under 28 U.S.C.
§ 1333.

TITLE VIII—GUAM

Section 801. This section restates and am-
plifies § 22 of the Organic Act of Guam (re-
ferred to in this title as the "Act”), 48
U.S.C. § 1414.

Section 22(a) restates the first sentence of
§ 22(a) of the Act, 48 U.S.C. § 1424(a).

Section 22(b) deals with the first clause of
the second sentence of § 22(a) of the Act, 48
U.S.C. §1424(a). It confers on the district
court of Guam the full jurisdiction of a dis-
trict court of the United States. In view of
the decision in Chase Manhattan Bank
(N.A.) v. South Acres Development Co. 434
U.S. 236 (1978), the section states specifical-
ly that the district court has the diversity
jurisdiction provided for in 28 U.S.C. 1332.

Section 22(b) also takes account (a) of the
amendment of 28 U.S.C. § 1331, which has
eliminated the jurisdictional amount in the
federal question jurisdiction of the district
courts, and (b) of the amendment of § 22(a)
by §335(a) and 402(e) of the Bankruptey
Reform Act of 1978, which conferred on the
district court of Guam the jurisdiction of a
bankruptcy court of the United States.

Section 22(c) restates the second clause of
the second sentence of § 22(a) of the Act, 48
U.S.C. § 1424. It adds that where the district
court retains jurisdiction over local causes
because they were not transferred by the
legislature to the local courts, the district
court shall be deemed to be a court estab-
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lished by the laws of Guam for the purposes
of the requirements of indictment by grand
jury or trial by jury. The local legislature
would also have the power to divest the
local courts of jurisdiction over local causes
and to return it to the district court.

Section 22A restates the part of the first
sentence of § 22(a) of the Act, 48 U.S.C.
§ 1424(a), which relates to the local courts.
The section specifically authorizes the legis-
lature of Guam to establish an appellate
court, but only after the effective date of
this Act. The subsection therefore will not
have the effect of reviving the Supreme
Court of Guam which was established in
1974 and struck down by the Supreme Court
of the United States in Guam v. Olsen, 431
U.S. 195 (1977).

Section 22A (b) and (c¢) generally restate
the last sentence of the first paragraph of
§ 22(a) of the Act, 48 U.S.C. § 1424(a), relat-
ing to the power of the legislature to deter-
mine the jurisdiction and procedure in the
local courts of Guam. Section 22A (b) spells
out (a) that the legislature of Guam does
not have the power to vest in the local
courts jurisdiction over causes over which
the federal courts exercise exclusive juris-
diction and (b) that the jurisdiction of the
local courts of Guam is subject to the con-
current jurisdiction of the District Court of
Guam under § 22(b). Section 22A(c) provides
that the procedure in the local courts shall
be governed by the laws of Guam or by the
rules of court.

Section 22B deals with the relations be-
tween the federal courts and local courts of
Guam. It provides generally that the rela-
tions between the local courts of Guam and
the federal courts, including the Supreme
Court of the United States, shall be the
same as the relations between the state
courts and the federal courts, except that
for the first fifteen years following the es-
tablishment of the appellate court, all the
decisions of the highest local court from
which a decision may be had shall be re-
viewable in the United States Court of Ap-
peals for the Ninth Circuit.

The transitional period of fifteen years is
the same as the one provided for in §4 of
the Act of November 8, 1977, 48 U.S.C.
§ 1694c, relating to the Northern Mariana
Islands. It is based on the consideration
that, during the formative years of the new
appellate court and while it establishes its
institutional traditions, all decisions of that
court should be reviewable by a court of ap-
peals which is familiar with the local condi-
tions rather than on a discretionary basis by
the Supreme Court.

The Court of Appeals is authorized to pro-
mulgate rules necessary to carry out the
provisions of this section and may, to the
extent it decides it advisable as a matter of
transition and consistent with its assess-
ment of the institutional tradition of the
local court and the rights of appellants, by
rule proceed to review on the basis of certio-
rari. The Committee is aware of the long ex-
perience which Guam already has of having
appeals taken to the Ninth Circuit from the
district court of strictly local matters and
the concern that a shorter transition period
could be enacted. The quality of the judicial
process, however, is of critical concern and
cannot be properly evaluated until after the
establishment of the local appellate court.
The section therefore requires the Judiecial
Council of the Ninth Circuit at five year in-
tervals to submit reports as to whether
there is further need for review by the
Court of Appeals for the Ninth Circuit.
Should the Council indicate that the loeal
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appellate court has developed its institu-
tional traditions, the Committee can consid-
er legislation amending this section to
shorten or eliminate the transition period.

After the expiration of the transition
period referred to in the provisio, the Su-
preme Court of the United State will have
Jjurisdiction to review the decisions of the
courts of Guam in the same manner in
which it reviews the decisions of the courts
of the several states. See 28 U.S.C. § 12568
governing the review of the decisions of the
Supreme Court of Puerto Rico by the Su-
preme Court of the United States.

Section 22C amplifies the second para-
graph of §22(a) of the Act, 48 US.C.
§ 1424(a), relating to the appellate jurisdic-
tion of the district court. It provides that
prior to the establishment of the appellate
court authorized by § 22(a), the decisions of
the local courts shall be reviewable in the
appellate division of the district court, as
provided by the local legislature. The latter,
however, may not preclude appeals to the
appellate division from decisions of the local
courts involving federal questions.

The pertinent proviso has been drafted (a)
to assure the reviewability in the appellate
division of the district court of local actions
which are in conflict with the Constitution
of the United States, federal statutes, in-
cluding the Organic Act, and the acts of fed-
eral officials authorized by federal law and
(b) to obviate the contention that every act
of the legislative or executive branch of a
territorial government raises a federal ques-
tion because all those acts derive their au-
thority from federal law, in particular the
Organic Act. See in this context Taisacan v.
Camacho, 660 F.2d 411, 413 (9th Cir. 1981)
and Camacho v. Civil Service Commission,
666 F.2d 1257, 1261-1262 (9th Cir. 1982).

Section 22C(b) provides for the establish-
ment of an appellate division of the district
court to review any appeals from the local
courts and incorporates the precedent of § 3
of the Act of November 8, 1977, 48 U.S.C.
§ 1694b, applicable to the Northern Mariana
Islands, by providing that no more than one
judge of a local court of Guam may be a
judge of the appellate division. This provi-
sion was included in the 1977 Act because it
would be undesirable to have a majority in
the appellate division consist of judges who
are members of the very court the decision
of which was being reviewed.

The final decisions of the appellate divi-
sion are reviewable in the Court of Appeals
for the Ninth Circuit and consistent with
the administration of justice, may be limit-
ed to review by certiorari or other method
of summary disposal as provided by rule.

Section 22D is based on and expands
§ 22(b) of the Act, 48 U.S.C. § 1424(b), which
now generally makes the Federal Rules of
Procedure applicable to Guam. Section 22D
will also extend to Guam “where appropri-
ate” the procedural provisions of title 18
and title 28, United States Code. At present
some of the statutory procedural provisions
are expressly applicable to Guam in a hap-
hazard manner, leaving it open whether and
to what extent other provisions also apply
to Guam.

Moreover some chapters of title 28, United
States Code, apply to some territories, but
not to others. Thus chapter 43 relating to
United States Magistrates applies to the
Virgin Islands (28 U.S.C. § 631) and to the
Northern Mariana Islands (48 U.S.C.
§ 1694(c)), but the Court of Appeals for the
Ninth Circuit has taken the position that it
does not apply to Guam. This subsection
and its counterparts applicable to the Virgin
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Islands and the Northern Mariana Islands
would have the effect of making the provi-
sions of part II of title 18 and title 28 (such
as venue) generally applicable to all territo-
rial courts. It is intended that on Guam the
only exceptions to this extension will be
those provisions which are in conflict with
specific legislation applicable to Guam and
those relating to judges who are appointed
during good behavior.

Section 22D omits the provisions of § 22(b)
of the Act, 48 U.S.C. § 1424(b), relating to
trial by jury and prosecution by information
rather than by grand jury. These provisions
appear to have been superseded by § 10 of
the Elected Governor Act of 1968, 48 U.S.C.
§ 1421b(u), which introduced into Guam the
Fifth and Sixth Amendments to the Consti-
tution of the United States without the res-
ervation relating to grand juries contained
in the corresponding provisions applicable
to the Virgin Islands. Grand juries and petit
juries therefore have been utilized in feder-
al prosecutions on Guam for many years.

Section 802 amends § 24 of the Act, 48
U.S.C. § 1424D, relating to the district judge
and the officers of the District Court of
Guam. Section 202(a) provides for the ap-
pointment of the district judge for a term of
ten rather than eight years in order to pro-
vide for retirement benefits to district
judges who fail to reappointment after their
first term. The Committee's concerns ex-
pressed in the discussion of section 706 also
apply to judges in Guam.

Section 802(b) is self explanatory.

Section 802(c) authorizes the Chief Judge
of the Ninth Judicial Circuit to assign to the
district court a recalled senior district judge.
See Sec. 1003.

Section 802(d) conforms § 24(b) of the Act,
48 U.S.C. § 1424(b), to the renumbering of
the chapters of title 28, United States Code,
in 1966.

Section 802(e) repeals § 24(c) of the Act,
48 U.S.C. § 1224(c), which has become re-
dundant as the result of the general applica-
bility to Guam of title 28, United States
Code by virtue of § 22D.

Section 803. The reason for this repeal is
given in the last two sentences of the expla-
nation of § 22D.

TITLE IX—NORTHERN MARIANA ISLANDS

This Title amends the Act of the Novem-
ber 8, 1977, 91 Stat. 1265, 48 U.S.C. §§ 1694-
1694e (referred to as the Act in this title),
which establishes the federal judicial
system in, and its relationship to the loecal
courts of, the Northern Mariana Islands in
conformity with Article IV of the Covenant
to Establish a Commonwealth of the North-
ern Mariana Islands in Political Union with
the United States of America, approved on
March 24, 1976, 90 Stat. 263 (Covenant), 48
U.S.C. § 1681, note.

Section 901(a) amends § 1(b)(1) of the Act.
48 U.S.C. § 1694(b)(1), by providing that the
district judge shall be appointed for a term
of ten rather than of eight years. The Com-
mittee's concerns expressed in the discus-
sion of section 106 apply equally to the situ-
ation of judges in the Northern Mariana Is-
lands. The purpose of this amendment is to
provide for retirement benefits to a district
judge who fails of reappointment after his
first term. Sec. 901(b) authorizes the Chief
Judge of the Ninth Judicial Circuit to assign
to the District Court of the Northern Mari-
ana Islands a recalled senior district judge.
See §1003.

Sec. 901(c) is based on and expands § 1(¢c)
of the Act, which now generally makes the
Federal Rules of Procedure applicable to
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the Northern Mariana Islands, unless other-
wise provided in Articles IV and V of the
Covenant. In addition to the existing law,
§901(c) will extend to the Northern Mari-
ana Islands the Part II of title 18 and 28,
United States Code, where “appropriate”
and not inconsistent with Articles IV and V
of the Covenant.

At present some of those statutory proce-
dural provisions are expressly applicable to
the Northern Mariana Islands in a haphaz-
ard manner, leaving it open whether and to
what extent other provisions also apply to
them. Moreover some chapters of title 28,
United States Code, apply to some territo-
ries, but not to others. Thus chapter 43 re-
lating to United States Magistrates applies
to the Virgin Islands (28 U.S.C. §631) and to
Northern Mariana Islands (48 TU.S.C.
§1694(c)), but the Court of Appeals for the
Ninth Circuit has taken the position that it
does not apply to Guam. This subsection
would have the effect of making the provi-
sions of Part II of title 18 and title 28 (such
as venue) generally applicable to the Dis-
trict Court for the Northern Mariana Is-
lands. It is intended that the only excep-
tions to this extension will be those provi-
sions which are in conflict with specific leg-
islation applicable to the Northern Mariana
Islands, in particular Articles IV and V of
the Covenant, and those relating to judges
who are appointed during good behavior.

Section 902 amends §2(a) of the Act, 48
U.S.C. §1694(a), in four aspects. First, it ad-
justs the section to the recent amendments
of 28 U.S.C. §1331, pursuant to which the
district courts have federal question juris-
diction without regard to the amount in
controversy. Second, it provides that the
court will have the jurisdiction of a bank-
ruptcy court of the United States, as have
the district courts of Guam and of the
Virgin Islands. Third, in view of the decision
in Chase Manhattan Bank v. South Acres
Development Co., 434 U.S. 236 (1978), the
section states specifically that the district
court has the diversity jurisdiction provided
for in 28 U.S.C. §1332. Fourth, it provides
that the jurisdiction of the district court
with respect to the government of the Trust
Territory of the Pacific Islands shall extend
only to actions brought by that government
and, generally, to those actions against it
which may be brought against a foreign
government under the Foreign Sovereign
Immunities Act, 28 U.S.C. §1605, ie to
those which are based on commercial activi-
ties carried on in the Northern Mariana Is-
lands or on certain torts occurring there. In
such actions the Trust Territory Govern-
ment is entitled to such rights and privi-
leges as are applicable to the United States
where it is a party, e.g. venue, the statute of
limitations, absence of a jury trial, and
counterclaims.

This provision has been prompted by the
decision of the Appellate Division of the
District Court for the Northern Mariana Is-
lands in Sablan Construction Company v.
Government of the Trust Territory of the Pa-
eific Islands, 526 F.Supp. 135 (D. N.M.I.
App. Div. 1981) in which the court assumed
jurisdiction in a tax case involving the Trust
Territory Government. The provisions of
the bill to treat that government as a for-
eign government and not as an agency of
the United States is based on a number of
decisions which hold within a broad spec-
trum of issues, that the government of the
Trust Territory is not an agency of the
United States. See in this context in par-
ticular, People of Saipan v. United States,
502 F.2d 90, 95-96, 99-100, (9th Cir. 1974),
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cert. denied 420 U.S. 1003 (1975); Gale v. An-
drews, 643 F.2d 826, 830, 832 (D.C. Cir.
1980); Porter v. United States, 204 Ct. Cl.
355, 364, 365, 496 F.2d 583, 589, 590 (Ct. CL
1976); RCA Global Communications Inc. v.
U.S. Department of the Interior, 432 F.Supp.
791, 794 (D. Guam 1977). The last two deci-
sions indeed consider the government to be
a foreign government, The interests of the
people of the Northern Mariana Islands are
sufficiently protected by giving the district
court contract and tort jurisdiction over the
Trust Territory Government and by the
provisions of §1001. Above all, the preclu-
sion of review by the district court of the
governmental activities of the Trust Terri-
tory Government is not likely to prejudice
the citizens of the Northern Mariana Is-
lands since that government has exercised
few, if any, governmental functions with re-
spect to those Islands since 1976. On the
other hand, continued jurisdiction of the
district court over the Trust Territory Gov-
ernment may result in suits being brought
against it by residents of other Micronesian
islands and adversely affect the detailed
claims settlement procedures provided for in
the Compact with the Micronesian entities.

The Compact of Free Association which
has been negotiated with the Republic of
the Marshall Islands, the Federated States
ofMicronesia, and the Republic of Palau
sets forth a different legal and judicial rela-
tionship than that which obtains under the
Trusteeship Agreement. The Committee
will consider that relationship when the
Compact is praesented to the Congress for
approval and may also consider the respec-
tive roles of the Trust Territory High Court,
the district court in the Marianas, the local
courts of the Micronesian governments, and
Court of Appeals for the Ninth Circuit
during the period after approval of the
Compact and prior to termination of the
trusteeship and post-trusteeship as well as
for any governments not covered by either
the Compact or the Covenant.

The last sentence of Section 902 provides
that a lack of the district court’'s jurisdic-
tion over the Trust Territory Government
cannot be circumvented by suits against the
officers or employees of that government.

Section 903 deals with §3 of the Act, 48
U.S.C. §1694b, relating to the appellate ju-
risdiction of the district court for the North-
ern Mariana Islands.

First, §903(a) establishes beyond any
doubt that the appellate division of the Dis-
trict Court for the Northern Mariana Is-
lands has jurisdiction only over the appeals
from the decisions of the local courts of the
Northern Mariana Islands and not over
those of the district court. This clarification
of the meaning of §3 of the Act has been
occasioned by the decision in Sablan v.
Santos, 634 F.2d 1153 (9th Cir. 1980), which
held that appeals from district court deci-
sions in local law matters are to be taken to
the appellate division of the distriet court
rather than to the Court of Appeals for the
Ninth Circuit. That decision is in conflict
with §402(c) of the Covenant with the
Northern Mariana Islands (48 U.S.C. § 1681,
note) on which § 3 of the Act is based. The
explanation of § 402(c) in the Senate Report
on the Covenant specifically states '‘the Dis-
trict Court will have such appellate jurisdic-
tion over the decision of the local courts of
the Northern Mariana Islands as the laws of
the Northern Mariana Islands provide”. (S.
Rep. No. 433, 94th Cong. 1st Sess. 73 (1975)
(emphasis added.)) The clause “such appel-
late jursidiction as the laws of the Northern
Mariana Islands provide'' means, as do the
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corresponding provisions on Guam and in
the Virgin Islands (48 U.S.C. § 1424(a) and
1612), that the laws of the Northern Mari-
ana Islands may restrict the right of appeal,
not that a local legislature can determine
the court to which the decisions of a federal
court may be appealed.

Moreover, the appellate division of the
District Court for the Northern Mariana Is-
lands has been patterned on the appellate
division of the District Court of Guam. In re
Webster, 363 F.2d 837, 839 (9th Cir. 1966),
held that the appellate division of the Dis-
trict Court of Guam “has no jurisdiction
except to hear appeals from the Island
Court of Guam (ie. the local court) to the
District court of Guam.” Subseguent deci-
sions of the Court of Appeals for the Ninth
Circuit, Taisacan v. Camacho, 660 F.2d 411,
413, (9th Cir. 1981), and Camacho, v. Civil
Service Commission, 666 F.2d 1257, 1259-62
(9th Cir. 1982), point to the problems cre-
ated by Sablan v. Santos, supra, viz., (a) the
difficulty of determining whether a decision
is based on local or Federal law (666 F.2d at
1262); (b) whether an appeal to the Court of
Appeals lies from a decision of the appellate
division on matters of local law; and (¢)
whether a decision of the district court on
matters of federal law can be appealed di-
rectly to the Court of Appeals. Hence, it ap-
pears imperative to clarify the point that all
appeals from the decisions of the trial divi-
sion of the district court go directly to the
Court of Appeals for the Ninth Circuit.

Second, §903(a) provides, as do § 705,
(§ 23A(a)) and § 801, to the appellate divi-
sion of the district court from the decisions
of the local courts which involve federal
questions.

This provision has been drafted (a) to
assure the reviewability in the Court of Ap-
peals of local actions which are in conflict
with the Constitution of the United States,
federal statutes, including the Covenant,
and the acts of federal officials authorized
by federal law and (b) to obviate the conten-
tion that every act of the legislative or exec-
utive branch of the government of the
Northern Mariana Islands raises a federal
question because virtually all those acts
derive their authority from federal law, in
particular the Covenant. See in this context
Taisacan v. Camacho, 660 F.2d 411, 413 (9th
Cir. 1981) and Camacho v. Civil Service
Commission, 666 F.2d 1257, 1261-1262 (9th
Cir. 1982).

Sec. 904, This section amends §4 of the
Act which deals with the relationship be-
tween the courts established by the Consti-
tution or laws of the United States and the
local courts of the Northern Mariana Is-
lands by especially referring to the Supreme
Court of the United States. This amend-
ment is designed to clarify that, after the
expiration of the fifteen year period re-
ferred to in the proviso, the Supreme Court
of the United States will have jurisdiction
to review the decision of the courts of the
Northern Mariana Islands in the same
manner in which it reviews the decisions of
the courts of the several States. See 28
U.S.C. § 1258 governing the review of the de-
cisions of the Supreme Court of Puerto Rico
by the Supreme Court of the United States.

TiTLe X

Section 1001. This section is a correlative
to Section 902, It provides in substance that
with respect to claims against the Trust
Territory Government arising in the North-
ern Mariana Islands over which the District
Court for the Northern Mariana Islands
lacks jurisdiction pursuant to Section 802,




25478

the High Court of the Trust Territory shall
have such jurisdiction as it possessed on
January 8, 1978, i.e, the day on which the
constitution of the Northern Mariana Is-
lands became effective.

Section 1002, This section repeals §§ 335,
336 and 402(e) of the Bankruptcy Act of
1978, because they have been incorporated
in §§ 703(a), and 801.

Section 1003 provides for the recall to
duty of certain territorial judges whose
terms have expired. Judges of the United
States, as defined in 28 U.S.C. § 451, retain
their office after retirement pursuant to 28
U.S.C. § 3T1(b). Therefore they can be desig-
nated and assigned to perform active duty
pursuant to 28 U.S.C. §294. A territorial
judge whose term has expired, however,
ceases to be a judge. Hence, he cannot be re-
called to active duty absent a statutory au-
thorization.

Section 1003 establishes, in analogy to 26
U.S.C. 7447 (Tax Court) and 28 U.S.C. § 797
(United States Claims Court), a procedure
pursuant to which a territorial judge who
receives or will be eligible to receive retire-
ment pay under 28 U.S.C. 373 may elect to
become senior judge. Such senior judge may
be recalled to duty by the Chief Judge of
the Judicial Circuit in which the judge has
served. The recall of a senior judge may ob-
viate the need for assigning a judge from a
distant district to a territorial court in the
event of the temporary absence of the regu-
lar district judge or in order to designate an
appellate division.

In order to protect the independence of
the judiciary and to prevent conflicts of in-
terest and other improprieties or the ap-
pearance thereof, a senior judge will remain
subject to the requirements of the Code of
Judicial Conduct of United States judges
and be precluded from accepting civil office
with the Government of the United States,
or from practicing law. Cf 26 U.S.C.
§ T44T7().

Section 1004. This section has been
prompted by the decision in People of the
Territory of Guam v. Okada, 694 F.2d 565
(9th Cir. 1983) which held that the govern-
ment of a territory may not appeal to a fed-
eral court in a criminal case from a ruling—
even that of an appellate court—in the
favor of the defendant, in the absence of a
federal statutory authorization. Section
1004 sets forth the circumstances in which
such appeals are authorized. This section is
based in part on 18 U.8.C. 3731.

Section 1005. This section makes applica-
ble to sitting judges the extension of the
term for district court judges from eight to
ten years provided in sections 706(a), 802(a)
and 901(a). At present, the judges' term
does not automatically end after eight years
but as a practical matter they continue to
serve until their successors are chosen and
qualified. The effect of the amendment is
simply to delay and appointment of a suc-
cessor so that the judges, if they so choose,
may continue to serve and become eligible
for retirement benefits which accrue only
after ten years of service.

Section 1006. This section provides that
the proposed legislation in titles VII, VIII,
IX and X will become effective on the nine-
tieth day following its enactment. In view of
the many changes in the jurisdiction of
courts contained in this legislation, its effec-
tiveness should be delayed by at least ninety
days following its enactment.

Mr. pE LUGO. Mr. Speaker, will the
gentleman yield?

Mr. LAGOMARSINO. Further re-
serving the right to object, I yield to
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the gentleman from the Virgin Islands
(Mr. pE Luco).

Mr. pE LUGO. Mr. Speaker, I rise in
support of H.R. 5561 as amended by
the Senate, and as further proposed
for amendment here today. The bill
contains important items for all of the
U.S. possessions, and has bipartisan
support in this body and in the
Senate.

I commend my colleague, Tony Won
PaTt, chairman of the Insular Affairs
Subcommittee, for his leadership in
developing this legislation and orches-
trating the consensus it reflects.

I also commend the ranking minori-
ty member of the subcommittee, Bos
Lacomarsino, for his continued inter-
est and attention to the concerns and
needs of the territories. I sincerely ap-
preciate that through the efforts of
both of these gentlemen, we have
before us today a bill having firm bi-
partisan support.

There are several provisions in the
bill of particular importance to the
Virgin Islands, and I just want to take
a moment to highlight a few of those
provisions.

The bill makes funding available for
the extension of the St. Croix Airport
by adding this project to the authority
already existing under Public Law 97-
357 for water and power. The budget
impact, therefore, is neutral. Addition-
ally, $600,000 is authorized for design
of the project.

This makes a total of $9.6 million
available for the St. Croix Airport ex-
tension project, the estimated cost of
which is $10 million. The St. Croix
Airport is the only airport in the
Virgin Islands capable of being ex-
tended to accommodate commercial
aircraft loaded for long-distance flight.
The importance of such capability is
what has led the United States to com-
plete the airport on Grenada. Grenada
has to have access to the European,
South American, the Western and
Midwestern U.S. tourist markets as
well as the closer U.S. east coast
market, it is to survive economically.
This country has recognized that tour-
ism is the essence of Grenada’s eco-
nomic future, and has committed to
helping the island nation. The Virgin
Islands is also primarily a tourist econ-
omy and needs the same access to
long-distance markets to be competi-
tive.

The Virgin Islands proposes to
extend the existing 7,000-foot runway
on St. Croix to 10,000 feet. This exten-
sion will allow the Virgin Islands to ac-
commodate the large commercial jets,
such as the 727, 757, 767, DC-10, and
1-1011, when loaded for long-distance
flight. Our inability to handle such de-
partures effectively cuts us out of the
important tourist markets noted in
reference to Grenada.

The bill also provides for the trans-
fer of Government House on St. Croix
to the people of the Virgin Islands.
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The transfer of ownership is an exten-
sion of Congress’' earlier decision to
transfer ownership of the St. Thomas
Government House to the people of
the Virgin Islands. As the center of
local government activities on St.
Croix, it is appropriate to tranfer own-
ership of Government House to the
territory. This historic building was
constructed during the Danish coloni-
al rule in the Virgin Islands. It is cur-
rently maintained by the local govern-
ment, and is viewed by island residents
as properly their own.

The bill as passed by the House also
clarifies the industrial development
bond authority for the Virgin Islands
and American Samoa, as provided in
the Deficit Reduction Act of 1984. Ad-
ditionally, the bill removes the arbi-
trary 3-year limitation placed on these
two territories’ ability to issue IDB’s.

There is still work to be done regard-
ing equitable access to IDB authority
for the U.S. territories. The Deficit
Reduction Act places a minimum IDB
cap for the States at $200 million. The
territories are limited to a strict per
capita cap. Thus, the Virgin Islands
and Guam face a $15 million IDB cap,
to be reduced to $10 million after 1986.
American Samoa is currently capped
at $4.8 million, and the Northern Mar-
ianas Islands can only issue $2.4 mil-
lion in IDB's.

An example of the problem this
raises is the Virgin Islands’ attempt to
privitize its solid waste treatment.

The administration has consistently
discussed its intention to help the ter-
ritories privitize such activities. But,
no private firm can reasonably finance
the solid waste treatment plants
needed without IDB’s. The cost of the
solid waste treatment plants is ap-
proximately $40 million. Under the
current IDB limitations, the Virgin Is-
lands would have to generate three
separate bond issues over a 3-year
period. The debt service and protract-
ed time period would raise the overall
cost of the project. Furthermore, this
would be the territory’s only IDB
issue, since the authority is limited to
3 years. This type of problem was rec-
ognized in extending a minimum cap
of $200 million to the States.

I do not suggest that each territory
should have a $200 million cap. This
would be a windfall. But the territo-
ries have tried to work for meaningful
IDB authority. While we have not
been successful in reaching the neces-
sary consensus on this matter in the
context of H.R. 5561, I ask my col-
leagues to lend their support to a more
meaningful cap in the future.

The Senate has amended H.R. 5561
to provide needed changes in the court
systems in the territories. Significant-
ly, the diversity jurisdiction of Federal
district courts in the territories is
clarified. The review of the local court
decisions is brought more in line with
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the standard of appellate review in the
rest of the Nation by a separate appel-
late division within the district court
of the Virgin Islands consisting of a
three-judge panel. This changes the
procedure existing only in the Virgin
Islands court system wherein one
judge has the authority to reverse the
decisions made by another. However,
the right of direct appeal to the third
c}rcujt is not affected by this provi-
sion.

This Senate amendment also grants
to the Virgin Islands the authority,
similar to that existing in the States,
to create its own system of appellate
review. Such authority must come
from Congress, given its jurisdiction
over the territories. The provision is
yet another grant of autonomy for the
territory, bringing the Virgin Islands
closer to the standing of other mem-
bers of the American family. However,
the provision leaves to the people of
the Virgin Islands the decision as to
when they are ready to undertake this
responsibility. This is consistent with
Congress’ earlier grant of jurisdiction-
al authority for local courts which al-
lowed the people of the Virgin Islands
to expand, as they see fit.

The jurisidiction of their local
courts, provided this jurisdiction does
not infringe on the standard jurisdic-
tion of the Federal Courts. The Virgin
Islands has approached this wide au-
thority slowly. The current appellate
provisions allow the territory the same
capability of determining the need to
broaden its judicial responsibility.

Also significant for the Virgin Is-
lands is the exemption from up to
$200,000 in local matching funds for
Federal programs provided in section
601 of this bill. This provision re-
sponds to the developmental pressures
faced by the Virgin Islands and the
other territories, effectively cutting
them out of needed Federal programs.

Additionally, the bill provides $2 mil-
lion in technical assistance to aid eco-
nomic development in the Virgin Is-
lands and other territories. This provi-
sion responds to the special difficulty
of attracting business to the insular
territories.

This is a good bill. The items for the
Virgin Islands and the other territo-
ries provide needed changes in Federal
law, and include funding for programs
which address the special developmen-
tal concerns of the U.S. offshore pos-
sessions. I, therefore, urge your sup-
port for passage of H.R. 5561 as pre-
sented by my able colleague, Chair-
man Won ParT.

Mr. SUNIA. Mr. Speaker, will the
gentleman yield?

Mr. LAGOMARSINO. Further re-
serving the right to object, I yield to
the gentleman from American Samoa
[Mr. Suni1al.

Mr. SUNIA. Mr. Speaker, I rise also
in support of this particular legislation
and to echo the sentiments of the gen-
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tleman from the Virgin Islands in his
commendation of the chairman of this
subcommittee, as well as the ranking
minority member for consistency in
their support of the territories.

O 1150

As you know, Mr. Speaker, I am the
only delegate who is not a member of
the Territorial Affairs Subcommittee.
However, I would like to state my sin-
cere appreciation for the courtesy ex-
tended to me by the chairman [Mr.
Won Pat] and the ranking minority
member [Mr. LacoMmarsino] for their
consideration of the omnibus bill this
year,

Mr. LAGOMARSINO. Mr. Speaker,
further reserving the right to object, I
want to thank all those who have
spoken their kind words about me. I
want to add my congratulations and
commendations to all of them for
their work on this bill. My only regret
about this at all is that other commit-
tees of the Congress are not able or
not willing to follow the same kind of
procedure and have the same kind of
bipartisan results that we do.

Mr. Speaker, I rise in support of
H.R. 5561 with committee amend-
ments.

This bill is a bipartisan effort to fa-
cilitate economic development in the
U.S. territories. These territories are
members of our American political and
economic family. As such, they are en-
titled to the same economic encour-
agements that we give our citizens in
the 50 States.

In short, the bill permits refinancing
of Guam Power Authority; enables the
citizens of the U.S. Pacific Territories
and the Northern Mariana Islands to
develop very promising fisheries re-
sources; provides infrastructure assist-
ance for water problems in Guam and
the Northern Mariana Islands and
transportation needs in the Virgin Is-
lands; modernizes the judicial systems
in the Virgin Islands, Guam, and the
Northern Marianas; corrects over-
sights in the extension of Federal pro-
grams to all the U.S. territories; and,
most importantly, encourages badly
needed local investment projects
through technical assistance funding
and bonding authority with the stipu-
lation that the Department of Interior
report to the Congress on the efforts
and progress being made in developing
private enterprise projects in Guam,
the Virgin Islands, American Samoa,
and the Northern Mariana Islands.

Mr. Speaker, the Interior Committee
has held two hearings on this bill and
has conducted two field investigations.
Moreover, the Interior Committee has
worked many hours with the Commit-
tees on Merchant Marine and Fisher-
ies, Ways and Means, Government Op-
erations and Budget, as well as coun-
terpart committees of the other body
in order to arrive at a consensus. Simi-
larly, the territorial governments and
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the Office of Territorial and Interna-
tional Affairs of the Department of
the Interior were all frequently con-
sulted, playing a crucial role in the de-
velopment of this bill.

Mr. Speaker, I would like to address
a few specific provisions of this bill.
First, section 203 authorizes the Secre-
tary of the Interior to enter into nego-
tiations with the Government of
Guam in order to arrive at an agree-
ment to refinance Guam Power Au-
thority. If the Government of Guam
consents to this agreement—precondi-
tioned on the establishment of an in-
dependent ratemaking authority—
severe penalties may be imposed if vio-
lations of the agreement subsequently
occur, including: First, the dismissal of
the board of directors or the general
management of the Guam Power Au-
thority; second, assumption of man-
agement under contract by the Secre-
tary; or three, outright sale of the fa-
cilities by the Secretary, subject to
congressional approval.

Second, sections 401(a) and 401(d)
authorize the development and con-
struction of badly needed water im-
provement projects in Guam and the
Northern Mariana Islands. Countless
studies, prepared over the years, docu-
ment the urgent necessity for water
improvement in these two insular
areas and the need for Federal assist-
ance. Moreover, site-specific recom-
mendations have been, in most cases,
already identified. Both the Corps of
Engineers and the Bureau of Reclama-
tion have been involved in the devel-
opment of these findings. Accordingly,
I urge the Secretary of the Interior to
scrutinize the prior efforts of both
agencies, to coordinate their future ac-
tivities and to allocate project con-
struction in accordance with best capa-
bilities. These authorizations are de-
signed for construction—not for fur-
ther study.

Last, upon request of the leaders of
the U.S. Virgin Islands, section 502
conveys title of Government House on
St. Croix to the Government of the
Virgin Islands. I wish to point out that
this structure is of great historical im-
portance, not only to the Virgin Is-
lands, but also to the United States as
a whole, It is a reminder of the early
years of one of America's staunchest
patriots—Alexander Hamilton. There-
fore, the Government of the Virgin Is-
lands assumes with title this sacred
trust. In the transfer of title, the citi-
zens of the United States look to the
Government of the Virgin Islands to
carry out encumbent responsibilities
in the maintenance and upkeep of this
historical landmark.

Mr. Speaker, our responsibilities in
the U.S. insular areas necessitate pas-
sage of this legislation. The provisions
of H.R. 5561 as amended are prudent
yvet responsive to the current needs of
the territories. I, therefore, urge my
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colleagues for their unanimous sup-
port and approval of the amendments.

Mr. Speaker, I withdraw my reserva-
tion of objection.
® Mr. LUJAN. Mr. Speaker, I rise in
support of H.R. 5561 with committee
amendments.

I want to commend and thank
Chairman Won PAT and the ranking
Republican member on the Insular Af-
fairs Subcommittee, Mr. LAGOMARSINO,
for their hard work in facilitating
agreement on a bill which helps to ful-
fill our responsibility to members of
the American family in both the Pacif-
ic and Caribbean region. The bill has
the support of Members on both sides
of the aisle. H.R. 5561 is the product
of many hours of hearings within the
Interior Committee, as well as consul-
tations with the Committees on Mer-
chant Marine and Fisheries, Ways and
Means, Government Operations, and
Budget.

H.R. 5561 encourages investment in
the territories’ private sectors; grants
industrial revenue bonding authority
to the Virgin Islands and American
Samoa; grants an exception to vessel
documentation, manning and fisheries
laws that impede development of local
fisheries industries in the Pacific is-
lands; provides authorization for tech-
nical assistance and construction to al-
leviate very serious water supply and
distribution problems in Guam and
the Northern Mariana Islands; and
provides for a more viable judicial
system in the U.S. Virgin Islands and
Guam.

Mr. Speaker, the provisions of H.R.
5561 are necessary, vet frugal. The in-
sular areas need our support in order
to meet the growing needs of their de-
veloping communities. I urge unani-
mous approval and ask my colleagues
for their support.e
® Mr. UDALL. Mr. Speaker, I want to
thank the representative of Guam,
Tony Won Par, for his kind recogni-
tion of my role in developing this 1984
omnibus insular areas assistance bill.

However, we all know that it is his
fine work as chairman of the subcom-
mittee with jurisdiction over all terri-
tories’ bills that will really make en-
actment of these proposals possible.

Chairman Won Par has skillfully de-
veloped H.R. 5561 not only here in the
House but in tough negotiations with
the Senate and in necessary compro-
mises with the administration.

The result is essential legislation de-
serving of the unanimous support he
seeks. It has as its primary purposes
enabling the territories to develop eco-
nomically; but it also contains provi-
sions critical to their social and politi-
cal development.

As Chairman Won Par proposes to
amend it, H.R. 5561 is one of the most
important territorial bills to come
before the House in years. As I have
explained, this is because of his leader-
ship on territorial issues.
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I urge the House to approve the re-
quest of our leader on territorial issues
for approval of this omnibus territo-
ries bill.e
® Mrs. BURTON of California. Mr.
Speaker, I am honored to support
what we all hope will be final passage
of H.R. 5561, the 1984 omnibus insular
areas assistance bill.

I am even more honored that the
distinguished chairman of the subcom-
mittee, Tony WonN PaT, noted my work
on it in asking for the House's approv-
al of this bill.

The tradition of combining most leg-
islative proposals regarding the terri-
tories into an annual omnibus territo-
ries bill such as this one was begun by
my husband, Phillip Burton, who pre-
ceded the representative of Guam as
chairman of the subcommittee.

This omnibus territories bill con-
tains several provisions that Phillip
believed should become law.

One would provide Guam and the
Virgin Islands with a limited waiver of
matching fund requirements for their
participation in any Federal grant pro-

Another would refinance the Guam
Power Authority’s Federal loan that
Phillip helped Chairman WonN PaT
obtain in 1976.

A third would upgrade the local judi-
cial authority of Guam and the Virgin
Islands, following the earlier upgrad-
ing of their local legislative and execu-
tive authority.

A final one would relax restrictions
on the transfer of former Federal
property to Guam needed for port de-
velopment.

Thus, I know that Phillip, too, would
have been honored to support this leg-
islation.

He would have recognized that it
carries on the legislative tradition he
began. And he would have recognized
that Tony Won Par is carrying on the
leadership on territorial legislation
that he sought to provide.

All of our 3.5 million fellow Ameri-
cans of the territories—not just those
of Guam—benefit as a result.e@

The SPEAKER pro tempore. Is
there objection to the request of the
gentleman from Guam [Mr. WonN
PaTt]?

There was no objection.

The SPEAKER pro tempore. Is
there objection to the initial request
of the gentleman from Guam?

There was no objection.

A motion to reconsider was laid on
the table.

——————

GENERAL LEAVE
Mr. WON PAT. Mr. Speaker, I ask
unanimous consent that all Members
may have 5 legislative days in which to
revise and extend their remarks in the
REecorp on the legislation just consid-
ered.
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The SPEAKER pro tempore. Is
there objection to the request of the
gentleman from Guam?

There was no objection.

PERMISSION TO FILE CONFER-
ENCE REPORT ON H.R. 5297,
CIVIL AERONAUTICS BOARD
SUNSET ACT OF 1984

Mr. MINETA. Mr. Speaker, I ask
unanimous consent that the managers
may have until 3 p.m. today to file the
conference report on the bill (H.R.
5297) to amend the Federal Aviation
Act of 1958 to terminate certain func-
tions of the Civil Aeronautics Board,
to transfer certain functions of the
Board to the Secretary of Transporta-
tion, and for other purposes.

The SPEAKER pro tempore. Is
there objection to the request of the
gentleman from California?

There was no objection.

HOW TO REALLY BALANCE THE
BUDGET

The SPEAKER pro tempore. Under
a previous order of the House, the gen-
tleman from Georgia [Mr. GINGRICH]
is recognized for 60 minutes.

Mr. GINGRICH. I thank the Speak-
er.
Mr. Speaker, I am going to talk
today about a topic in a special order
entitled “How to Really Balance the
Budget.”

You know, the deficit has become a
very hot topic. How to balance the
budget has become a very hot topic.

Partisan charges, ideological asser-
tions back and forth have dominated
much of the news.

The Wall Street Journal said this
morning and I quote:

On the evidence of what much of the fi-
nancial and political community is talking
about, the Federal deficit is now the front
running campaign issue.

Budgets do matter. Unlike some of
our colleagues, I believe that it is im-
portant in the long run that a society
spend as much as it raises and no more
and that in peace time a society pays
off its national debt over time.

Indeed, in a recent book called
Window of Opportunity I argued and I
quote:

For 50 years conservatives have made bal-
ancing the budget a key part of their politi-
cal platform. They have preached that red
ink and big deficits are bad for America.
They have reminded the public that we
can't run our family budgets with a con-
stant deficit and neither can the country.
They have been right.

I went on, though, to admit our cur-
rent dilemma by saying:

Now the Republicans are in power in the
White House and share power in the
Senate. They are finding it remarkably dif-
ficult to live up to 50 years of preaching.
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Ronald Reagan who spent 20 years attack-
ing the big spending Federal government, is
now presiding over the fastest increase in
the federal debt in American history.

Why is there such a contradiction be-
tween intentions and reality? The basic
reason that the Feederal deficit is uncontrol-
lable is that Federal spending is uncontrol-
lable. Washington is a city dedicated to
picking the pockets of the average American
taxpayers. Every special interest group in
Washington gains power and influence by
raising spending. Washington is an increas-
ingly imperial city which considers it the
duty of the rest of the country to pay trib-
ute so that Washington can raise spending.
This attitude is shared by lobbyists at cock-
tail parties, reporters in the press galleries,
committee staffers and bureaucracies in the
executive branch. Special interest groups
work closely with congressional committees
which provide money for their interests
with special interest media which report ap-
propriations and with the executive branch
agency which will then disburse the money.
The result is an iron triangle of special in-
terests. Anything that threatens the in-
creased expenditure of public funds is, by
the interest groups' definition, bad. Since
the various partisan interests mix at one an-
other’'s parties, they share a general mind
set which begins with the premise that
“nothing can be done about spending.”
Given that presumption, the national corol-
lary is that “we will simply have to raise
taxes."”

If this were a liberal country, being presid-
ed over by liberal capital, then that equa-
tion would be correct. However, the fact is
that Americans are a conservative people
who are increasingly angry that their taxes
have gone up without curing the deficit
problem.

Personally I am convinced that we
will never balance the budget until we
pass a constitutional amendment to re-
quire a balanced budget. But I am also
convinced that by itself passing a bal-
anced budget amendment is not
enough. I think that we are going to
have to look at a serious opportunity
society program to get to a balanced
budget and that is what I want to talk
about today.

But let me make the first point that
every liberal Democrat who talks
about deficits and refuses to pass a
balanced budget amendment to the
Constitution to require balanced budg-
ets should be questioned closely be-
cause the fact is this House and this
Congress are organized today in a
manner which increases the pressure
for spending and you are only going
to, in the long run, be able to control
that pressure by invoking a constitu-
tional requirement.

Since deficits have been a hot topic
almost everyone seems to have come
up with a plan and there are two key
characteristics of virtually every plan,
and you can check them and this is
almost universally true. First, let's cut
someone else’s spending. And second,
let’s raise someone else's taxes.
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One, freeze or cut social spending,
which they do not get. Two, cut de-
fense spending, which they do not get.
Three, raise consumption taxes, which
they will essentially not pay. It is a
perfect plan for a cocktail party in
lower Manhattan. It will never pass in
the U.S. Congress.

Second, on the other side. Walter
Mondale and the liberal Democrats
have a plan: First, increase Govern-
ment spending for the allies; second,
cut defense spending; third, tax people
who earn above $60,000; and fourth,
tax businesses. That plan is not going
to pass either. In fact, if we were to
offer that plan next week, as some of
us think we might, I think you would
find the Democrats in the House of
Representatives would reject that
plan. They are not about to go home
having passed a massive tax increase
and they are not about to strip Amer-
ica so it is defenseless.

Furthermore, there is built into the
Mondale liberal Democratic plan an
economic fantasy. Everything we have
learned over the years is that taxing
business kills jobs, taxing people kills
jobs. There is clear proof and I might
quote from Richard Rahn, vice presi-
dent of the U.S. Chamber of Com-
merce, who said, “No tax increase ever
resulted in a balanced budget.” Dr.
Rahn went on to say, “Four thousand
years of human history shows tax in-
creases slow economic growth."”

So, it is clear that if you are commit-
ted to jobs and you are committed to
growth you are not going to get that
by going through the process of rais-
ing taxes. So, in fact, the Mondale lib-
eral Democratic tax increase plan
would actually kill jobs, put people
back on unemployment and welfare,
lower the amount of money people
were paying in taxes since they would
not be working and raise the amount
of money the Government would be
spending and therefore, increase the
deficit.

We already went through that for 4
years under the Carter-Mondale ad-
ministration and it would seem that
people would eventually learn.

The other example is the Black
Caucus Budget, which GERALDINE FER-
rRARO voted for. It crippled defense
with tremendous cuts, almost $200 bil-
lion over the next few years. It had a
massive increase in Government/do-
mestic spending. It then dramatically
and awesomely increased taxes on
working Americans. That budget got
almost no votes and, again, is not
likely to pass.

Now, faced with rightwing tradition-
al budgets that are not going to pass,
leftwing budgets that are not going to
pass, politicians have been reduced to
playing games. The Speaker, the liber-
al Democratic leader, sought to score
political points by saying, “Why if
Ronald Reagan would only send up a
balanced budget we would bring it to
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the floor within 48 hours.” Which
might lead those who are concerned
about a balanced budget to ask the
question: Since every Budget Commit-
tee chairman since the founding of the
Budget Committee has been a Demo-
crat, why do not the Democrats write
a balanced budget? One might even
ask: Since today is the date we are sup-
posed to have passed the second con-
current budget resolution and we have
still not passed the first concurrent
budget resolution, and we are now
something like 5 months behind in
this year’'s budget—that is a little bit,
for those of us who have shorter time
frames, if you have a monthly budget
for your family, this is a little bit like
being into the third week and you
have not paid the bills that were due
on the first. There is no prospect at all
that this Congress will ever pass a
budget resolution because the whole
budget process is broken down.

The fact is that even though liberal
Democrats next week will seek to em-
barass President Reagan with some
trivial and minor gimmicks that are
designed to embarass him, the reality
is that there is no liberal Democratic
plan for balancing the budget, nor,
frankly, at the present moment, is
there any other plan for balancing the
budget.

There is a sound reason. The simple
fact is that it is politically and eco-
nomically impossible to balance the
budget in 1 year. That is why those of
us who favor a constitutional amend-
ment to require a balanced budget
have a 6-year process of phasing it in,
that is why we recognize that while
that is the goal we want that that goal
has to be reached in a mature, respon-
sible, adult manner. All of the current
gobbledegook from liberal Democrats
about, “Well, why would you vote for
a balanced budget amendment when
you cannot even balance the budget,”
is nonsense.

We are saying you have to vote for a
constitutional amendment precisely
because the mess is now so bad that
there is no quick way to get there.

I want to point out and remind my
friends again, when you talk about the
mess in Washington, when we talk
about the terrible tax loopholes that
Walter Mondale is running commer-
cials against, when we talk about the
huge deficit, the House of Representa-
tives has been controlled by the Demo-
crats since I was 11 years old. You can
tell by my gray hair that has been a
while. For 30 years every tax bill was
passed out of a Democratic Ways and
Means Committee and passed by a
Democratic controlled House. Every
dollar spent by the U.S. Government
for 30 years has been dollars appropri-
ated by Democrats in this House. You
legally under the Constitution cannot
spend money the House does not ap-
prove.
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So the next time a liberal Democrat
gets up and says, '"Why do you Repub-
licans talk about a balanced budget?”
the first answer is because after 30
years of you and your party running
the House we have a really big mess
?.nd it is going to take a while to solve
|

If we were to try in 1 year to balance
the budget, we would face economic
chaos just as a patient who went
through shock therapy and tried to
get up out of bed too quickly might
collapse.

Furthermore, it is politically impos-
sible. T want to quote again from
today’s Wall Street Journal editorial
because I think they put it correctly.

In 1974, the year Congress passed the
Budget Control Act, Federal spending has
been out of control ever since. In short, we
find ourselves getting just a little impatient
with these periodic mantras that go up from
the business community in which the Feder-
al spending problem and its solution are sol-
emnly described in terms of simple arithme-
tic. Subtract from these categories, hold the
growth in those categories to this percent-
age, add r level of new revenues, and the
result will be sweet clover and whooping and
hollering down Wall Street.

We realize these proposals are meant to
be constructive, but there is hardly a
Member on either side of the aisle in Con-
gress who does not understand the spending
problem. The Halls of Congress are awash
with spending control plans. The problem is
not economic, it is entirely political.

As it now stands, you simply cannot put
together a coalition of 51 Senators and 218
Representatives who will support anyone's
spending control proposals. The only effec-
tive spending control strategy we have seen
in recent memory was the House coalition
Ronald Reagan assembled in the first term
of his Presidency.

Bill Simon, part of the five-Member bipar-
tisan budget coalition correctly identified
the spending problem on these pages as the
Gang of 535.

Mr. CRAIG. Mr. Speaker, will the
gentleman yield?

Mr. GINGRICH. I yield to the gen-
tleman from Idaho.

Mr. CRAIG. I thank the gentleman
for yielding.

Let me compliment my friend from
Georgia for bringing up what is an
issue that I think a large majority of
the American public are terribly frus-
trated over at this moment.

Why cannot this Congress control
its spending habits? And I think the
gentleman is absolutely correct that
the growing No. 1 issue in this Nation
is the mounting deficit and a concern
on the part of the citizens of this
country as to what that deficit will
lead us to somewhere down the road,
with potentially uncontrollable infla-
tion and interest rates that could
bring us back to the kind of economic
chaos this country was in in the late
seventies and early eighties.

I have to compliment my colleague
from Georgia for bringing the analysis
that I for some time have agreed with,
that until you control spending in this
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Congress, you will be unable to control
deficits. I think the Wall Street Jour-
nal is absolutely correct, that until we
can devise a mechanism that controls
the ability of this Congress to spend in
an uncontrollable fashion, at least cer-
tainly one that is not in balance with
the flow of revenue coming to this
Government, that we will have those
kinds of deficits.

I have for some time been a leader
of a group here in this Congress called
CLUBB, Congressional Leaders United
for a Balanced Budget. Our effort has
been twofold: One, recognizing that
the Congress itself was uncontrollable,
to go to those States to encourage
State legislatures to use the second
part of article 5 of the Constitution to
bring some fiscal sense to this body by
forcing them toward the balanced
budget amendment.
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To highlight what you are saying
and a lack of understanding and,
therefore, a frustration on the part of
the American taxpayer as to why this
body cannot control itself came in a
phone conversation that I had with a
State representative from Michigan
just day before yesterday, when that
most important issue was before a
house committee in the Michigan Leg-
islature, that issue of being a petition
to Congress.

She said:

Why can't you just bring in a balanced
budget down in Washington? You know,
Congressman, it is really your responsibility
to bring in that balanced budget, and why
can't you just simply do that? You know, we
here in Michigan have to do that.

Of course, I reminded her that
Michigan is one of those States whose
constitution required a balanced
budget.

My colleague from Georgia, I think,
is absolutely correct in his analysis.
The environment in which we operate,
the laws that govern this body and
have propelled us into a perpetual
state of spending without recognizing
the fiscal responsibility that is neces-
sary brings us to the deficit.

No matter whether Walter Mondale
wants to tax us out, unless he is will-
ing to control his appetite for spend-
ing and this body's appetite for spend-
ing, taxes will not bring us to a bal-
anced budget.

The chamber of commerce is abso-
lutely correct. There is not a time in
the history of this body that a tax in-
crease brought the budget under con-
trol. More money simply perpetuates
the mechanism of the system in which
we operate, and that system is to
spend more money, to try to offer up
solutions to whatever problem we are
addressing.

I think it is important for the Ameri-
can people to understand that there is
a system, there is a plan that we can
devise that will be long term in nature
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but that is fixed in its course of action
that brings us toward a balanced
budget.

I am anxious that my colleague
today is setting forth that plan, that
we can in a period of time, if we follow
a course of action, bring this Nation to
a balanced budget. We cannot balance
the budget in 1985 without massive
tax increases or massive spending re-
duetions. I think it is important that
the American people understand that.

I think it is also important for them
to understand that they ought not be
listening to politicians in 1984 who are
saying that it is irresponsible to talk of
a balanced budget amendment require-
ment because we cannot balance the
budget in 1 year.

I think it is important to understand
that it will take a dedicated course of
action on the part of this House and
our colleagues across the way that in a
4- to 5-year period, if we are willing
and able to hold our spending growth
at a moderate level and allow the
economy of this country to expand
and grow as it currently is, that we can
accomplish that.

I am anxious to hear my colleague
address those key issues in the next
few minutes.

I thank the gentleman.

Mr. GINGRICH. 1 appreciate very
much the contribution of my col-
league, the gentleman from Idaho
[Mr. Craicl, because he has been a
real leader in a nationwide effort to
get a constitutional amendment to re-
quire a balanced budget. And frankly,
it has been in reaction to your efforts
that various liberals have said, “Ah,
but how would you balance the
budget?” Then we began to work on
the material and the program I am
going to outline today, because it
seemed to me that we did have an obli-
gation to come back in a serious and
responsible manner and lay out a plan.

In order to understand that plan, I
think it is very important that we first
start with an analysis of the four
things that are wrong with our cur-
rent to budget process. And remember,
I am talking today on the date when
we were supposed to be passing the
second concurrent budget resolution,
at a time when we have not even
passed the first concurrent budget res-
olution. It is a sad commentary on
Congress that we move the fiscal year
back from July to October to be able
to have time to do our job and so we
have now failed to do our job even by
October. Presumptively, if we were to
skip a year, giving us an entire year to
catch up with the year, we think we
might get our job done. But I do not
think so. Because the problems are not
problems of time. The problems are
problems of political will, of structure,
and of the way in which we approach
the budget.

There are four basic problems:
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First, the timeframe is wrong;
second, the economic numbers are
wrong; third, the current process of
budget development is focused on the
wrong questions; and fourth, we have
allowed micromanagement to domi-
nate the entire process of budgeting.

Let me walk through these in some
detail.

First, the timeframe for budgets is

wrong. Annual budgets are doomed to
fail. An annual budget maximizes the
pain you are going to impose on any
specific interest group by trying to
change how much they get that year,
maximizes the reward you get by
giving them more and minimizes the
time necessary to invest in the long
run.
An apple orchard that is on an
annual budget could never plant trees
because they do not grow fast enough
to give you apples that year. Any kind
of corporation that wanted to build a
serious large factory could never oper-
ate on a purely annual budget because
it would never get a return on that in-
vestment. It would be pure loss. We
would never build our highways on an
annual basis because you would never
be able to get the concrete or the as-
phalt down to have cars riding on the
entire highway.

The very concept of an annual
budget is basically wrong, and a final
example is the Defense Department.
You cannot build aircraft carriers, buy
airplanes, or buy tanks from an effi-
cient assembly line or an efficient
shipyard on an annual basis. We need
to go toward a 2-year budget; we need
to go toward a process of looking,
frankly, further down the road on
multiyear contracts, not just in de-
fense but in a number of areas, and we
need to get to a point where we distin-
guish between the kinds of changes
that take time to pay off and the
kinds of irrational shortsighted steps
that we all too often take.

Benjamin Franklin once warned us
against being penny-wise and dollar-
foolish. And he was right. The fact is
that we are all too often very wise
with this year's budget's pennies in
ways that cost us next year's dollars.

Second, the economic numbers are
very often simply wrong. I want to
quote from a nationally famous econo-
mist, who said—quoting now from Dr.
John Albertine of the American Busi-
ness Conference: “We may as well con-
sult fortune tellers or astrologers
rather than listen to economists about
what the economy will be like in '88 or
'89."

Dr. Albertine, an economist himself,
said: “Economists didn’t predict the re-
cession of '82, or its severity, or the re-
covery of '83-'84, or the strength of
the recovery. They're 0 for 4!" Econo-
metric data isn't worth the paper it is
written on, stated Dr. Albertine.

Now, the reason that concept is im-
portant is because if you were forced
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to think in phony numbers by a phony
computer program in order to make
phony projections, you get into a
phony debate. We have had three or
four of these in the last couple years.

As long as the economic numbers
drive everything else and the economic
numbers are wrong, it is little wonder
that we in this House are wrong. It is
like going to a doctor who says, “Your
temperature is 211.” Now, since
human beings die long before they get
to a temperature of 211, you would
know that either his machine was
wrong or he was crazy. But it is im-
probable you had a temperature of
211. You would probably find a second
doctor.

Now, our problem is that we keep lis-
tening to economists who are simply
giving us data that is wrong while lis-
tening to econometric projections that
are wrong.

Third, the current process of budget
development is simply focused on the
wrong questions. This body and the
Office of Management and Budget and
the Congressional Budget Office are
all being driven by numbers, as though
the numbers had meaning. They are
saying. “Well, you have to have more
or less.”

The question in American politics,
despite Walter Mondale and the liber-
al Democrats, is not more or less. More
or less what? Would you like more al-
coholism or less alcoholism? I would
rather have less alcoholism. Would
you rather have more automobile
deaths or fewer automobile deaths? I
would rather have fewer automobile
deaths. Would you rather have more
waste in government or less waste in
government?

Let me give you a further example:
We need to shift the whole debate
from more versus less, which is a liber-
al welfare state argument, to two new
terms, better or worse, and future or
past. Do you want better government
or worse government? Better govern-
ment may even be less government
some weeks. There may be less health
care. Would you rather we gave you a
modern microsurgery technique that
allows you to have your knee operated
on and never go to a hospital, or would
you rather go to the hospital and have
an older fashion technique that would
keep you laid up for 2 weeks? That is
better or worse, not more or less.

The other term is future or past. Do
we want a Government that moves us
into the future or do we want a Gov-
ernment that holds us in the past? It
was this commitment to better and
future that led President Reagan re-
cently to say that GOP now stands for
Great Opportunities Party.

Budgets should reflect the vision of
society and Government rather than
having society and Government reflect
the budgets. We have to start with our
vision of where we want America to go
and what kind of government we need
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for America to get there and then
write the budget. The current budget
committee process, the current Office
of Management and Budget process,
and the current Congressional Budget
Office process are all exactly upside
down. They could not be more wrong
if we had worked at it.

The current annual cycle is so
swamped in silly rules, technical pro-
cedures, and phony deadlines that it is
self-defeating by its very nature. It
guarantees that we will talk much
about the budget without ever really
budgeting and that we will talk much
about numbers without ever really
changing them.

0 1220

Fourth and finally, we have allowed
micromanagement to dominate the
entire process. We have a tyranny of
subcommittees, staffs, interest groups,
and specialized media. There is an
“iron triangle” of committee staff, ex-
ecutive branch agent and interest
groups, and that iron triangle of self-
protection looks in the budget only
from the question: “What are you
going to do to me?” Their only argu-
ment is, “How can I get more?” Only
once in recent years have we broken
the pressure for spending. As the Wall
Street Journal said this morning: “The
only effective spending control strate-
gy we have seen in recent memory was
the House coalition Ronald Reagan as-
sembled in the first term of his Presi-
dency.”

Let me make this central point: That
coalition was on the House floor led by
the President nationally, backed and
forced onto Congress by the American
people. All of the interest groups, all
of the subcommittees, all of the staffs,
all of the specialized media were on
one side of the fight, and it was the
general interest, the general public,
the general media, the President, and
the floor membership as a general
body which forced spending control.
That is the kind of structural change
we are going to need.

To summarize this first layer, I
would say that means we need a
longer timeframe first. We need to
look at economics seriously as a proc-
ess. Second, we need a process of de-
veloping our vision of society and Gov-
ernment before we put in numbers.
Third, we need to focus on general
change on the House floor rather than
the tyranny of subcommittees.

I yield to the gentleman from Ohio.

Mr., KASICH. I really appreciate
what the gentleman has to say about
the argument of more or less, because
] think that somewhere in the overall
argument, and everybody here who is
participating in this special order is a
supporter of the balanced budget
amendment because we recognize that
a mechanism must be imposed upon
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the Congress to force the Congress to
start to live within a budget.

We all recognize the fact that in the
future we are going to have to pick
and choose, and we are going to have
to slow the growth of Federal pro-
grams. Let me say this to the gentle-
man, in accord with the debate on the
balanced budget amendment, in accord
with the debate on the budget process
itself, we cannot fail to take into ac-
count the issue of proper monetary
policy in this country. The issue, to a
large degree, is more or less. There are
those out there who, in the late seven-
ties and early eighties, said the way in
which we solve our problems in Amer-
ica is for Americans to expect less.

The Carter administration was domi-
nated by people who were advocates of
less for Americans. Where we ought to
be headed is pursuing a policy that
will bring as much economic growth,
noninflationary economic growth, as is
possible in America. That has to take
into account the actions of the Federal
Reserve System and, of course, the
subsequent reaction on interest rates.

Now remember this, when Ameri-
cans are working, America is healthy.
So the bottom line is as every 1 per-
cent of America goes back to work,
that means a reduction in Federal
deficits of somewhere in the vicinity of
$30 billion. In America, as we have
continued to see month after month
activity that represents low inflation,
whether we look at gold, silver, com-
modities, the strength of the dollar
around the world, we recognize that
there is not any evidence that we are
going to see any new spurts of infla-
tion in this country. In fact, we have
got the lowest inflation in several dec-
ades. Yet, we continue to see activities
on behalf of the Federal Reserve
System that tightens credit in increas-
ing amounts, driving up interest rates,
and of course, the Federal funds rate—
we are going to be debating this hope-
fully the next couple of weeks—has
gone from 8 to almost 12 percent. It
has moved down a little bit in recent
days, but consistently has been higher,
and I think as the gentleman from
Georgia will agree, as interest rates
get higher, there is less economic ac-
tivity. As interest rates are lower, in
accord with noninflationary growth,
then revenues are higher. People go
back to work and you begin to reduce
your budget deficits by creating more
in America. By telling Americans that
they do not have to expect less.

What we want to do is to tell Ameri-
cans there can be greater economic ac-
tivity. That a 7-, or a 6-, or a 5-percent
level of unemployment is nowhere
near being acceptable as a level of un-
employment. Our goal ought to be
zero unemployment. As we put people
back to work, we reduce deficits.

So in accord with the arguments
that we are talking about today that
focus on the budget process, and as we
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move from that and we discuss the
balanced budget amendment, which is
necessary to impose a mechanism on
the Congress to control the growth in
Federal spending, we cannot ignore
the process of economic growth in
America. That is what increasingly
this party represents: Hope for people.

You know, my father and mother,
both of whom have been long-term
Democrats, always believed that it was
the Democratic Party that provided
the greatest opportunity for them.
But as the Democratic Party has
moved to the left, and as the Demo-
cratic leadership has talked about less,
my parents have been left behind. It is
these new ideas and this new philoso-
phy that this party can represent that
argues that let us get interest rates
down. Let us put Americans back to
work; let us bring more for America.
America is the land that represents
the greatest opportunity for the indi-
vidual.

As those people go back to work, we
reduce deficits, we move in the direc-
tion of balance our budgets by having
the best possible thing happen in
America: Creation of opportunity for
every American that lives in this
Nation.

Mr. GINGRICH. I want to thank
the gentleman because I think he is
raising exactly the point I want to
drive at for just a minute. That is that
like the gentleman from Ohio, who
has been a real leader in looking at the
Federal Reserve System, and of mone-
tary policy, President Reagan, after 4
years in Washington, intuitively
knows, first, that the economists are
wrong. Second, that the special inter-
ests are wrong, and third, that the
subcommittee-dominated legislative
process in its current form is wrong.

In that sense, I think President
Reagan is a little bit like a patient who
is faced with two obsolete doctors. One
obsolete doctor wants to cut off the
right leg, the other obsolete doctor
wants to cut off the left leg, and the
President intuitively knows that we
need a more modern medicine, a better
way to keep America healthy. That
somehow, whether you cut off the
right leg by cutting spending, or you
cut off the left leg by raising taxes,
you are not going to have a whole pa-
tient that is healthy.

I think in that sense, what President
Reagan is seeking from people like the
gentleman from Ohio, is newer and
better medicine and newer and better
doctors. I think that the steps we are
taking, and as I will get to it in a few
minutes, on monetary policy, on
budget proposals, on a program for
growth, that kind of plan represents a
new model of thought and budget, a
shift from the welfare state to the op-
portunity society, and allows us to
begin to develop the kind of program
that the gentleman from Ohio is talk-
ing about.
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I yield briefly to the gentleman from
Ohio.

Mr. KASICH. You know, we have to
snuff out the idea, and I think the
gentleman from Georgia would agree,
and you hear it all the time, when you
read a newspaper, when you watch tel-
evision, you think about this: Have
you not heard it said that, No. 1,
America is growing too fast. That
somehow that the idea that too many
Americans are going back to work is
somehow bad. We have got to snuff
out this idea that when America grows
too fast it is bad.

I maintain that when America grows
fast, it creates greater opportunity for
everybody, and helps us to solve some
of our fundamental problems such as
crime. It helps us to bring in addition-
al revenues to fund those Federal pro-
grams that we need because when
people have jobs, I mean, that is really
what people want: They want to work.
They want to have an opportunity to
go out there and earn an income so
that tomorrow is better. So they can
leave something for their children. So
their children can have a better life.
The bottom line is opportunity.

This attitude about America’s grow-
ing too fast, that it creates inflation,
that is hogwash. Americans going back
to work is inherently good. It is some-
thing we ought to strive for. It is
really the foundation of what our
group ought to be all about: Creating
additional opportunity for people.

I am going to tell you, you cannot do
it when you have got a Federal Re-
serve policy that drives interest rates
through the ceiling and does not rec-
ognize that we must walk that very
delicate tightrope of noninflationary
growth. We have got to discard those
old ideas. You know, I agree with that
one candidate for President on the
Democratic side, we need new ideas,
and we need to snuff those old, dan-
gerous ideas out, and carry forward
with programs that are going to mean
more hope for people.

Mr. GINGRICH. Let me, if I might,
say that I think that the concept of
noninflationary growth, if we can ex-
plain it well enough, if we can show a
systematic program for it, if we can
develop it in a way that people under-
stand, the old ideas will disappear of
their own accord.
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If we can develop an opportunity so-
ciety vision, if we can genuinely turn
the Republican Party into the great
opportunity party, then I think that
our vision of America and our vision of
American Government will gradually
supersede the welfare state.

Mr. LEWIS of California. Mr. Speak-
er, I wonder if the gentleman would
yield.

Mr. GINGRICH. I will yield to my
good friend from California [Mr.
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Lewis] who has been a leader in this
area.

Mr. LEWIS of California. I appreci-
ate my colleague yielding to me.

Mr. Speaker, I did not come to the
floor to discuss my interests in mone-
tary policy, but rather Mr. GINGRICH
might be interested in knowing that
this morning my responsibility on the
Appropriations Committee, I sat
through a rather extended session in
which we passed what is known as a
continuing resolution, a process
whereby we fund the whole realm of
Government through one committee,
leaving out all the rest of the House in
terms of participating in what ought
to be an informative and hopefully a
helpful debate for the American
people.

I returned from that committee to
my office to complete some of that
work and I could not help but be fasci-
nated by your discussion. I must tell
you that I am disappointed that often
in special orders Members have to go
back to their offices and they listen to
the debate on television and go gather
a lot of information from that, but in
this case the dialog was such that I
was stimulated to come back over here
to attempt to make your point at least
for me and my constituents in a differ-
ent sort of way.

One of my jobs in the Appropria-
tions Committee is to serve as a
member of the Subcommittee on
Housing and Urban Development as
well as some independent agencies
such as NASA. And it struck me that
the point that you are making is so
clearly demonstrated day in and day
out in the work of that subcommittee.

It only spends each year approxi-
mately $30 billion of the people's
money within housing programs and a
r;umber of other programs—$38 bil-
lion.

One of the things that really needs
to be communicated when you talk
about better or worse versus more or
less or the past versus whether we will
be looking to a new horizon that is our
future, that question, that line of dis-
cussion, the point is made so very well
in our subcommittee work and let me
try to illustrate it by pointing at two
programs.

Within our budget this year we will
be spending in excess of $11 billion of
taxpayers’ money on housing pro-
grams. We have been spending at that
level for many a year in the past. We
do not read in the newspapers about
the reality that we have another defi-
cit way beyond the one the leadership
around here wants to talk about.

That deficit is some trillion dollars
of obligation that American taxpayers
have because of housing programs we
obligated them to in the past.

Well, intriguingly enough, it is clear
that President Reagan, working with a
number of responsible Democrats on
the other side of the aisle, has at-
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tempted to reduce, on the one hand
the rate of growth of those programs
but clearly he has not cut the heart
out of such programs when you think
about our spending $11 billion more in
the next budget.

What we really are talking about is
not more or less in our committee. We
are attempting to get the leadership to
begin to discuss, Let's do something
better with the money we are going to
spend, rather than that which we have
done in the past.

Anybody who will but look knows
that we do have in many urban cen-
ters in this country housing needs that
are American needs that our taxpay-
ers, if they are reasonable, are willing
to support.

But the reality is, while we have
been spending over $1 trillion in the
past, we have failed to deliver real
service desperately needed by many
Americans. Many of those programs
have been a failure and yet they have
become sacred cows, so nobody is
asking the question, How can we spend
the money better, and where we need
to help people; where there are people
who need our assistance, why don’t we
see if we can reevaluate that past and
improve the way we serve all Ameri-
cans, Democrat and Republican alike.

At another level, talking about the
past or the future, our NASA funding
is fascinating. What are we going to do
in the future in terms of space. We
spend a good deal of money in that
whole subject area. Our debate is not
whether we will totally eliminate
those programs or increase them by
huge amounts, but rather are we on
the verge of tapping a new horizon
that is the next frontier that makes
up the future for our children and our
grandchildren.

Can we do the job better and in the
process not only create hope and op-
portunity but indeed in that process
establish a new foundation for peace
for all of mankind.

Clearly, you have made the point
time and time again. Our problem, and
I hope the American public under-
stands this as we repeat it. Qur prob-
lem is that the leadership in this
House is totally out of touch with the
American people, Democrat and Re-
publican alike.

The party of the leadership has
gone in one direction and I think the
American people including many of
my friends on the other side of the
aisle have gone in another direction.
They want to say, “Look, we have
spent trillions and yet we still have
many who have not been served.” Tax-
payers have had it up to here. Many
are not willing to support more spend-
ing.

Should we then not reevaluate how
we have spent their dollars in the
past? Cannot we do a better job for
people while we strengthen America
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and while we strengthen opportunity
for our children and our future?

I appreciate my colleague giving me
this time. I think the point that you
are making today is critical for the
future of our country. I appreciate the
contribution you are making.

Mr. GINGRICH. 1 appreciate your
making this point because I think as a
member of the Committee on Appro-
priations, you see it firsthand the way
the rest of us do not exactly what goes
on on a weekly basis in this body and
why it is so difficult in a normal proc-
ess to get the budget under control be-
cause all of the normal processes are
for noncontrol. They are for, in fact,
continued increases.

So I would bring us back to this
framework and say if we are ever
going to get it under control what
would an opportunity society plan in
an American Government be like, be-
cause I think ultimately the appro-
priations ought to flow from our vision
rather than having our vision flowing
from the budget and the appropria-
tions. What would an opportunity so-
ciety plan for a balanced budget be?

I think the first step to understand
that is to recognize that there are
three principles of an economic revolu-
tion that is underway. There is an op-
portunity society information age rev-
olution underway. We are shifting
from the welfare state industrial age
approach to an opportunity society in-
formation age approach.

Let me make one distinction here.
There are going to be automobile
plants in the information age. There
are going to be a lot more roboticized
as we are already seeing with Chrysler,
and Ford, and General Motors. They
are going to be a lot more productive.
The workers are going to earn a great
deal of money.

There are going to be steel mills in
the information age. Just as there is
farming in the industrial age, there
will be industry in the information
age, but the driving force of that age is
going to be the process of producing
new ideas.

Not just the computers but particu-
larly the revolutions in computers and
space and biology are driving this
change, what Alvin Toffler calls “The

" Third Wave” and John Naisbitt write

in “Megatrends.”

There are three major principles in
this economic revolution. First, the
rise of a new era. Second, the shift
from mathematical economics to
human economics. Third, the shift
from a national economy to a global
economy.

Let me start first with the dramatic
rise of a new age. I am going to try to
use this chart for just a second and I
am going to draw three relatively flat
S’s; one on top of the other. They rep-
resent the S-curve of technological
change.
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S-curves, which is an idea very famil-
iar to anyone who has worked in high
technology, is the idea that you start
developing a new industry or a new
idea very slowly and then it acceler-
ates very, very fast up the flat side of
the curve and then, after you get to a
mature industry it slows down and
levels off at the top.

Take the Wright brothers. It is hard
to believe, but only 71 years ago the
first powered flight took off and
landed in a space short enough to be
on the wingspan of a Boeing 747. Air-
planes developed very slowly for many
years. Then as the technology ad-
vanced, there is a sudden explosion of
opportunity and possibility first with
propellers and later with jet aircraft,
so that today you have a relatively
mature aircraft industry which may,
by the way in the 1990’s enter a whole
new era, & whole new S-curve in tech-
nology and a whole new set of oppor-
tunities.

If you view this at a level of macro-
history, these three curves, the bottom
one is the agricultural revolution. The
middle one is the industrial revolution
and the top one is the information
age.

To give you some sense of scale how
radical the change is you have to rec-
ognize, and you might put this in the
context of the recent World Bank
study of population on the planet. In
the Neolithic period in Egypt, there
were only 40,000 hunter-gatherers in
the whole country. By the end of this
first period of growth, the end of the
agricultural era in pharonic Egypt
when the pharos built pyramids, there
were 6 million people.

There were 40,000 here and 6 million
up here. If the liberal economists had
been available at the World Bank at
the beginning of farming, they would
have said clearly the 40,000 can never
grow to be 6 million, because it takes
about four elephants a year to feed a
person in hunting-gathering, and that
would be 24 million elephants, and you
could never have 24 million elephants
in Egypt, so obviously you cannot ever
have this population grow to here.
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You think that sounds exaggerated,
and if that resembles the World Bank
projections, let me show you two clear
examples of exactly that kind of
thinking.

First, at the beginning of the indus-
trial era, Malthus, an English clergy-
man studying the first era, what
Toffler called the first vave, the rise of
agriculture, proved conclusively that
you could never have more than 5 mil-
lion people live in Britain or they
would have a famine. Today there are
60 million people living in Britain. Ob-
viously, Malthus was wrong.

But the important thing to recognize
is that his wrongheadedness has car-
ried right through to here, the begin-
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ning of the information age, when the
Club of Rome wrote the limits to
growth. They basically applied Mal-
thusian concepts to the world and
proved once again we cannot have an-
other increase in population and
wealth and productivity.

They are wrong, too, but the West-
ern left, liberals in America and Brit-
ain, love looking back at the past and
clinging to doom and despair. If Chick-
en Little were alive, he would love lib-
eral Democrats. The fact is, they are
just wrong.

At the same time, there was some-
body looking forward. Writing at
about the same time, but slightly
before Malthus, Adam Smith wrote
“The Wealth of Nations.” Adam
Smith was not a philosopher. Adam
Smith, in fact, was a man who, while
he had studied philosophy, looked at
reality, and said what is really happen-
ing. What was happening was that
England was leaving the agricultural
revolution and entering the industrial
age, and in “The Wealth of Nations”
Adam Smith codified the rules, the
principles, the ideas that would allow
the modern era to develop. That is
why he is basically right, Malthus was
basically wrong, the entire Western
left followed Malthus, the entire West-
ern right tends to follow Adam Smith.

Here we are today, at the beginning
of the information era. Let me put one
fact up here. From 1962 to 1984, the
amount of computing power you can
buy per dollar has gone up by a factor
of 4 million; that is, for a dollar you
can buy 4 million times as much com-
puter today as you could buy in 1962,
That is a 99-percent-per-year real
growth rate.

Let me go through this for a second,
because it sounds impossible. All the
little gimmicks we have today, the cars
that talk and tell you that you left
your door open or that you ran out of
gas, the very fancy watches you can
buy for $11 or $19, the desk watch
they now give you if you subscribe to
Time magazine by television, all of the
different capabilities, the powerful ca-
pabilities of the space shuttle in com-
puting, amounts to a revolution that
has been going on at the rate of 99
percent a year real growth.

It is important to recognize this be-
cause, in fact, there is not a single
mathematical model of the economy
which takes into account the revolu-
tion we are living through. What we
need today are the pediatricians of the
information age, people who will help
us rise in ability. What we have in
most of our national economic experts
are the gerontologists of the industrial
age. So we need a dramatic change.
We need people who are looking at the
future, developing the future, plan-
ning for the future.

Second, we must move from mathe-
matical economiecs to human econom-
ics. We must recognize that old-fash-
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ioned input-output models just do not
work. You cannot explain the Dallas
Cowboys without explaining Tom
Landry. You cannot explain the quali-
ties of Korean immigrants who come
to America without looking at their
background. You cannot explain
Thomas Edison or Henry Ford with-
out looking at their background.

There have been a number of recent
examples. The book “In Search of Ex-
cellence” by Peters and Waterman is
probably the best study of the fact
that human beings can do dramatical-
ly better under the right circum-
stances and that those circumstances
are not just a matter of numbers. Yet,
one of the major failings of Washing-
ton today and of the whole process of
looking at the budget and the econo-
my is that we focus too much on
mathematics and too little on human
beings.

Third, we have to move from a na-
tional to a global perspective on the
economy. There are two examples of
this. First, when interest rates went
up, it brought money in from overseas,
That means more money was available
in America than the economists had
planned for. That meant all of their
models, which are national models, are
basically obsolete. It would be like
planning for a horse-and-buggy econo-
my in the age of the automobile and
having no rules that said you could go
50 or 60 miles an hour, so I came to
you and said, “I have to travel a hun-
dred miles,” and you said, “Well, with
a horse and buggy, that is 2 days,” and
I said, “Well, I think I will make it in
90 minutes.” You could not under-
stand that because the whole model is
wrong.

Similarly, today we have left the na-
tional economy and we are emerging
into a global economy. This is a very,
very important concept because it ex-
plains more than any other thing why
we have a global imperative for
growth. There is an inherent contra-
diction when people like Jesse Jackson
and liberal Democrats claim they want
to help the poor, when liberals claim
they really want to create jobs. The
contradiction is that liberal desires are
destroyed by liberal policies. While lib-
erals claim they want growth in rais-
ing living standards and growth in
jobs, in fact they tend to hate the very
people and ideas most likely to create
growth and jobs. In effect, they are
like doctors who love health but hate
medicine.

It is a very, very deep problem. Lib-
erals will come to the floor of the
House who honestly want to create
jobs and pass a tax bill which destroys
the very entrepreneurs who are likely
to create jobs. Liberals will come to
the floor of the House and talk about
the need for jobs, and then they will
vote for a new redtape bill which is
going to strangle entrepreneurs.
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It is interesting. In today’s Wall
Street Journal there is an article by
Peter Drucker entitled ‘“Europe’s
High-Tech Delusion.” I would suggest
that you could read this article and
substitute “liberal welfare state” every
single place he talks about Europeans,
or substitute “Mondale” or substitute
“liberal Democrats” and it would be
exactly correct, because he makes the
point:

So far, however, European governments
are still hostile to entrepreneurs other than
in high-tech areas (in France contemptuous
to boot). European tax law, for instance, pe-
nalize them and restrict their access to cap-
ital and credit. But European society also
discourages people, and especially the edu-
cated young, from doing anything so un-
couth as going to work in anything but a
government agency or a big, established
company. Unless this changes—and so far
there are few signs of this—the infatuation
with high-tech entrepreneurship will nei-
ther revive the ailing European economics
nor even provide much high-tech. It must
end the way an earlier European high-tech
infatuation, the Concorde, ended: avery
little gloire, an ocean of red ink, but neither
jobs nor techological leadership.

I would suggest that you can substi-
tute “liberal” and “liberal Democrat”
and “Walter Mondale” in that para-
graph for every single reference to
Europe and you will understand the
dilemma of the modern left. The fact
is that America without Ronald
Reagan and without a Great Opportu-
nity Party Republican effort, and
without an opportunity society ap-
proach, that America would resemble
Europe.

If you love jobs, you have to help job
creators. You have to help the entre-
preneurs, the Ed Zschaus, the Roy
Richards, the Eddie Richenbachers,
the people who go out and create the
future.

If you look at the case study of the
capital gains tax, you will discover
that when we cut the tax rate, more
and more people invested money in
capital gains and, in fact, the Treasury
gained revenue, If you look at the fact
that in May 1984 we were able to
create more jobs than the entire Euro-
pean Common Market nations togeth-
er created in the last 7 years, in 1
month we created more jobs, you can
understand that there are lessons to
be learned and there is a future that
we ought to work at.

But while this growth is good, it is
not enough, If we are going to help
Bangladesh and Chad raise their
standard of living, if we are going to
help the people of the Third World
export enough that they can pay off
their bank debt, if we are going to
help our European allies grow enough
that the Western Alliance survives,
the United States must have an abso-
lute, total commitment to economic
growth and growth in jobs and stand-
ard of living and shifting into this
high technology third wave informa-
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tion society if we are going to be able
to lead the planet.
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The opportunity-society concept, the
shift from the welfare state to the op-
portunity society, is the key to all of
this. It is vital that we create an alter-
native for young people in the Third
World, an alternative to communism,
an alternative to terrorism. It is vital
that young people grow up under-
standing that if they want to improve
the standard of living of their family,
whether they are blacks in the ghetto,
Hispanics in areas who have just
moved to America, people who live
still in Chad, or Bangladesh, or West-
ern Europeans who want to improve
their country, the opportunity-society
concept offers hope and practical med-
icine to improve the future.

The opportunity-society concept has
to give direction and hope to young
people, and in that sense the great op-
portunity party concept has to be a
concept for all the people of the world,
not just America.

This is vital because we have become
one electronic neighborhood. Just as
the Olympics were seen by 140 nations
over TV, everyone today is beginning
to be wired together, and by satellite
we are having broadcasts to bring all
of us into one room.

But there are immediate practical
reasons to emphasize growth in jobs,
in standard of living, and in wealth.
First, the domestic economy will not
stand stagnation. Drucker himself
makes the point in today’s article that
as the European economy stagnates,
the pressure builds to prop up the old
economy. If you have tremendous
growth, if there are lots of new jobs, if
there is a lot of new wealth, then the
old economy grows along with the new
economy and you do not have a fight
over what our policies will be. But if
we have a severe recession, then the
old industries, automobile, steel, and
the industries of the Industrial Age,
will use their political clout to protect
themselves. Only by having domestic
growth on a tremendous scale can you
manage the transition without con-
flict.

Second, the foreign trade pressures
will build dramatically without
growth. As we begin to protect our
economy by cutting off European
steel, Europeans will begin to protect
their economy by cutting off American
computers. The Western Alliance will
literally come in danger.

Third, the Third World will never be
able to pay off its bank debt if it does
not have a growing American economy
that it can export to. If we go into a
severe recession, Brazil, Mexico, and
Argentina are going to face the pros-
pect of going bankrupt because they
will literally not be able to take care of
everything they need. Therefore,
idealism requires economic growth and
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jobs and an improved standard of
living, the Third World requires eco-
nomic growth and jobs and a better
standard of living, the Western Alli-
ance requires jobs and economic
growth and an improved standard of
living, and the future of the United
States requires rapid growth in jobs,
wealth, and standard of living.

Then how do we balance the budget?
We have a seven-point plan. It starts
with the understanding, as Richard
Rahn of the U.S. Chamber said, that
if we simply had 5.5-percent real
growth a year for the next 4 years and
we had relative restraint in spending,
we would automatically balance the
budget by the sheer increase in wealth
in the United States. So many more
people would have jobs and there
would be so much more wealth being
created that we would have caught up
in revenue with our spending. But
there are seven steps that can move us
in the direction of a balanced budget
over the next few years:

First, we need an omnibus growth
bill;

Second, we need a 2-year budget and
2-year appropriations;

Third, we need a new-ideas bill to
change the way we run the U.S. Gov-
ernment and the way we deliver goods
and services;

Fourth, we need to develop genuine
frugality in Washington in the tradi-
tion of Walpole, and Gladstone, and
Coolidge;

Fifth, we need a simplified tax bill to
draw people in from the underground
economy and to lower the rates and
have people shift their investments
from tax shelters into real economic
development—something like the
Kemp-Kasten plan;

Sixth, we need to change the way we
handle interest on the debt because
the third largest item of expenditure
in the U.S. Government, which is in-
terest on the debt, is not really han-
dled in a way that minimizes its cost,
and there are potentially billions to be
saved by changing the way we pay the
interest on the debt; and

Seventh, we need monetary reform
to have some guarantee that the infla-
tion rate will stay at no more than 3
percent or so a year in order to allow
us to move into a period of relative
stability and tying the dollar either to
gold or to a monetary basket based on
commodities, some method of signal-
ing the world and signaling investors
that the dollar will be honest and the
dollar will be stable.

Some kind of monetary reform has
to be the seventh key component in
developing a healthy economy and bal-
ancing the budget by 1989.

The SPEAKER pro tempore. The
time of the gentleman from Georgia
[Mr. GincrICH] has expired.
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Mr. GINGRICH. I thank the Chair,
and I will next week take up in detail
those seven principles.

CONFERENCE REPORT ON H.R.
5297

Mr. MINETA submitted the follow-
ing conference report and statement
on the bill (H.R. 5297) to amend the
Federal Aviation Act of 1958 to termi-
nate certain functions of the Civil Aer-
onautics Board, to transfer certain
functions of the Board to the Secre-
tary of Transportation, and for other
purposes:

ConrFERENCE REPORT (H. REPT. NoO. 90-1025)

The committee of conference on the dis-
agreeing votes of the two Houses on the
amendment of the Senate to the bill (H.R.
5297) to amend the Federal Aviation Act of
1958 to terminate certain functions of the
Civil Aeronautics Board, to transfer certain
functions of the Board to the Secretary of
Transportation, and for other purposes,
having met, after full and free conference,
have to recommend and do recom-
mend to their respective Houses as follows:

That the House recede from its disagree-
ment to the amendment of the Senate and
agree to the same with an amendment as
follows:

In lieu of the matter proposed to be in-
serted by the Senate amendment insert the
following:

SHORT TITLE

Section 1. This Act may be cited as the
“Civil Aeronautics Board Sunsel Act of
1984".

AMENDMENT OF FEDERAL AVIATION ACT OF 1358

Sec. 2. Excepl as otherwise expressly pro-
vided, whenever in this Act an amendment
or repeal is expressed in lerms of an amend-
ment to, or repeal of, a section or other pro-
vision, the reference shall be considered to
be made to a section or other provision of
the Federal Aviation Act of 1958 (49 U.S.C.
1301 et seq.).

TERMINATION AND TRANSFER OF FUNCTIONS
UNDER THE FEDERAL AVIATION ACT OF 1958

Sec. 3. (a) Section 1601(b)(1)(C) is amend-
ed by striking out “Justice” and inserting in
lieu thereof “Transportation™.

fb) Section 1601(al)(3) is amended by in-
serting after “Act” the following: ‘fother
than section 204)".

fe) Section 1601fa) is amended by adding
al the end thereof the following:

“f4) The following provisions of this Act
fto the extent such provisions relate to inter-
state and overseas air transportation) and
the authority of the Board with respect lo
such provisions (to the same extenl) shall
cease to be in effect on January 1, 1985:

“{4) Sections 401 (1) and fmJ) 405 (b), fc),
and (d) of this Act (except insofar as such
sections apply to the transportation of mail
between two points both of which are with
the State of Alaskal.

“{B) Section 403 of this Act.

“(C) Section 404 of this Acl fexcept insofar
as such section requires air carriers to pro-
vide safe and adequatle servicel.

“¢5) The following provisions of this Act
and the authority of the Board with respect
to such provisions shall cease Lo be in effect
on January 1, 1985

“fA) Sections 407 (b) and (c) of this Act.

“fB) Section 410 of this Acl.

“¢C) Section 417 of this Act.
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“f{D) Sections 1002(d), fel), (g), (h), and (i)
of this Act (except insofar as any of such sec-
tions relate Lo foreign air transportation).

“(6) Sections 412(a) and (b) of this Act (to
the extent such sections relate to interstate
and overseas air transportation) and sec-
tion 414 of this Act (to the extent such sec-
tion relates to orders made under sections
412(a) and (b) with respect to interstate and
overseas air transportation) and the author-
ity of the Secretary of Transportation under
such sections (to the same extent) shall cease
to be in effect on January 1, 1989.

“17) Sections 408 and 409 of this Act and
section 414 of this Act (relating to such sec-
tions 408 and 409) and the authority of the
Secrelary of Transportation under such sec-
tions (to the same extent) shall cease o be in
effect on January 1, 1989.

“(8) Sections 401(l) and (m) and 405(b),
fc), and (d) of this Act (to the extent such
sections apply to the transportation of mail
between two points both of which are within
the State of Alaska) shall cease to be in effect
on January 1, 1989.”.

fd) Section 1601(bJ)(1)(D) is amended by
inserting after “transportation” the follow-
ing: "“fother than for the carriage of mails
between any two points both of which are
within the State of Alaska)".

fe) Section 1601(b)(1) is amended by
adding at the end thereof the following:

“fE) All authority of the Board under this
Act which is not terminated under subsec-
tion (a) of this section on or before January
1, 1985, and is nol otherwise transferred
under this subsection is transferred to the
Department of Transportation.”.

(f) Section 1601(b) is amended by adding
at the end thereof the following:

“f3) The authority of the Secretary of
Transportation under this Act with respect
to the determination of the rates for the car-
riage of mails between any two points both
of which are within the Stale of Alaska is
transferred to the Postal Service and such
authority shall be exercised through negotia-
tions or competitive bidding. The transfer of
authority under this paragraph shall take
effect on January 1, 1989.".

TRANSFERS OF FUNCTIONS UNDER OTHER LAWS

SEc. 4. fa) There are hereby lransferred to
and vested in the Secretary of Transporta-
tion all functions, powers, and duties of the
Civil Aeronautics Board under the following
provisions of law:

1) The International Air Transportation
Fair Compelitive Practices Act of 1974 (49
U.S.C. 1159b).

f2) The Internatiopnal Aviation Facilities
Act (49 U.S.C. 1151-1160).

(3) The Animal Welfare Act (7 U.S.C. 2131
et seq.).

f4) Section 11 of the Clayton Act (15 U.S.C.
21).

(5) Sections 108(a)(4), 621(b)(5), 704(a)(5),
and 814(b)(5) of the Consumer Credit Pro-
tection Aet (15 U.S.C. 1607(a)i4), 1681s(b)(5),
1691c(a)(5), and 16921(b)(5)).

(6) Section 382 of the Energy Policy and
Conservation Act (89 Stal. 939, 42 U.S.C.
6362).

(7) Section 401 of the Federal Election
Campaign Act of 1971 (2 U.S.C. 451).

(8) Section 5402 of title 39, United States
Code (to the extent such section relates to
foreign air transportation and to air trans-
portation belween any two points both of
which are within the State of Alaska).

(9) Sections 4746 and 9746 of title 10,
United States Code.

10) Section 3 of the Act entitled “An Act
to encourage travel in the Uniled States,
and for other purposes” (16 U.S.C. 18b).
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{b) The transfer of any authority under
subsection fa) of this section shall take
effect on January 1, 1985.

fe) The authority of the Secretary of
Transportation under section 5402 of title
39, United States Code, with respect to air
transportation between any two points both
of which are within the State of Alaska shall
cease to be in effect on January 1, 1989.

COLLECTTON OF DATA

Sec. 5. fa) Section 329(bJ)i1) of title 49,
United States Code, is amended fo read as
JSollows:

“f1) collect and disseminate information
on civil aeronautics (other than that collect-
ed and disseminated by the National Trans-
portation Safety Board under title VII of the
Federal Aviation Act of 1958 (49 U.S5.C. 1441
et seq.)) including, at a minimum, informa-
tion on (A) the origin and destination of
passengers in inlerstale and overseas air
transporiation (as those terms are used in
such Act), and (B) the number of passengers
traveling by air between any two points in
interstate and overseas air lransportation;
except that in no case shall the Secretary re-
quire an air carrier to provide information
on the number of passengers or the amount
of cargo on a specific flight if the flight and
the flight number under which such flight
operates are used solely for interstale or
overseas air transportation and are not
used for providing essential air transporta-
tion under section 419 of the Federal Avia-
tion Act of 1958;".

(b) The amendment made by this seclion
shall take effect on January 1, 1985.

REPORTS

SEcC. 6. (a) The Secrelary of Transportalion
shall submit a report to the appropriate
commitlees of Congress not later than July
1, 1987, listing (1) transactions submitted to
the Secretary for approval under section 408
of the Federal Aviation Act of 1958, (2) inter-
locking relations submitted lo the Secretary
Jor approval under section 409 of such Act,
and (3) the types of agreements filed with
the Secretary of Transportation under sec-
tion 412 of such Act, and, with respect to
such transactions, interlocking relation-
ships, and agreements, those thatl have been
exempted from the operation of the antitrust
laws under section 414 of such Act. The Sec-
retary shall recommend whether the author-
ity under such sections 408, 409, 412, and
414 should be retained or repealed with re-
spect to interstate and overseas air trans-
portation and with respect to foreign air
transportation.

fb) The Secretary of Transportalion and
the Postmaster General shall each submil a
report to the appropriate commitlees of
Congress not later than July 1, 1987, describ-
ing how the Secretary and the Postmaster
General have administered their respective
authorities to establish rates for the air
transportation of mail and setting forth the
recommendations of the Secretary and the
FPostmaster General as to whether the au-
thority to establish rates for the transporta-
tion of mail between points within the State
of Alaska should continue to be carried out
by the Secretary by regulatory ratemaking
or by the Postal Service through negolia-
tions or compelitive bidding.

INCORPORATION BY REFERENCE

Sec. 7. (a) Section 411 of the Federal Avia-
tion Act of 1958 is amended by inserting
“fa)” after “SeEc. 411.” and by adding at the
end thereof the following new subsection:
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“INCORPORATION BY REFERENCE

“tb) Any air carrier may incorporate by
reference in any ticket or other written in-
strument any of the terms of the contract of
carriage in inlerstale and overseas air
transportation, to the extent such incorpo-
ration by reference is in accordance with
regulations isued by the Board.”.

fb) Section 411 of the Federal Aviation Act
of 1958 is amended by inserting before sub-
section (a) (as designated by subsection (a)
of this section) the following subsection
heading:

“INVESTIGATIONS "

fc) That portion of the table of contents
contained in the first section of the Federal
Aviation Acl of 1958 which appears under
the center heading

Trree IV—AirR CARRIER ECONOMIC
REGULATION”

is amended by striking out

“Sec. 411. Methods of competition.”

and inserting in lieu thereof

“Sec. 411, Methods of competition.”

“fa) Investigations.

“fb) Incorporation by reference.”.

REFERENCES TO CERTIFICATES OF PUBLIC

CONVENIENCE AND NECESSITY

SEec. 8. Any reference in any law to a cer-
tificate of public convenience and necessily,
or lo a certificate of convenience and neces-
sity, issued by the Civil Aeronautics Board
shall be deemed to refer to a certificate
issued under section 401 or 418 of the Feder-
al Aviation Act of 1958.

MISCELLANEOUS AMENDMENTS

Sec. 9. (a)(1) Section 101(11) is amended
to read as follows:

“(11) ‘All-cargo air service’ means the car-
riage by aircraft in interstate or overseas air
transportation of only property or mail, or

(2) Section 418(b)(3) is repealed.

fb) Section 1307(a) is amended by striking
out “, after consultation with the Civil Aero-
nautics Board,”.

fe) Section 11 of the International Avia-
tion Facilities Act (49 U.S.C. 115%a) is
amended in the second sentence by striking
out “and the Civil Aeronautics Board” and
by striking out “in collaboration with the
Civil Aeronaulics Board” and inserting in
lieu thereof “in collaboration with the Secre-
tary of Transporation”.

fd) Section 2 of the International Air
Transportalion Fire Compelilive Practices
Act of 1974 (49 U.S.C. 1159b) is amended
by—

(1) striking out “the Civil Aeronautics
Board,"” in subsection fa);

(2) striking out “Civil Aeronautics Board"
and “Board” each lime they appear in sub-
secton (b) and the first sentence of subsec-
tion (d) and inserting in lieu thereof “Secre-
tary of Transportation” and “Secretary”, re-
spectively;

(3) Striking out “and the Department of
Transportation” in subsection (b)(2); and

f4) Striking out the last sentence in sub-
section (d) and inserting in lieu thereof the
following: “the Secretaries of State and
Treasury shall furnish lo the Secretary of
Transportation such information as may be
necessary to prepare the report required by
this subsection.”.

fe) Section 5314 of title 5, United States
Code, is amended by striking out “Chair-
man, Civil Aeronautics Board.”. Section
5315 of title 5, United States Code, is amend-
ed by striking out “Members, Civil Aeronau-
tics Board."”.
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{f) Section 3726(bJ(1) of title 31, United
States Code, is amended by striking out
“Civil Aeronautics Board” and inserting in
lieu thereof “Secretary of Transportation
with respect Lo foreign air transporiation
fas defined in the Federal Aviation Act of
1958)".

fg)(1) Sections 3401(b) and fc) of title 39,
United States Code, are each amended by
striking out “Civil Aeronaulics Board" and
inserting in lieu thereof “Secretary of Trans-
portation”.

f2) Section 5005(b)(3) of title 39, United
States Code, is amended by siriking out
“Civil Aeronautics Board" and inserting in
lieu thereof “Secretary of Transportation if
Jor the carriage of mail in foreign air trans-
portation (as defined in section 101 of the
Federal Aviation Act of 1958)".

(3) Section 5401(b) of title 39, United
States Code, is amended by striking out
“Civil Aeronaulics Board” and inserting in
lieu thereof “Secretary of Transportation”.

(4) Section 5402 of title 39, Uniled States
Code, is amended—

(A) by striking out “Civil Aeronaulics
Board” each place it appears and inserting
in lieu thereof ‘Secretary of Transporia-
tion";

(B) in the first sentence of subsection (a),
by inserting “in foreign air transportation”
after “points’;

fC) in the second sentence of subsection
{a), by striking out “10 percent of the domes-
tic mail transported under any such con-
tract or';

(D) in the first sentence of subsection (b),
by inserting “in foreign air transportation”
after “points’;

(E) in the first sentence of subsection (c),
by inserting “in foreign air transportalion”
after “points’; and

(F) by adding at the end thereof the follow-
ing new subsections:’

“¢d) The Postal Service may contract with
any air carrier for the transportation of
mail by aircrast in interstale and overseas
air transportation either through negotia-
tions or competitive bidding.

“(e) For purposes of this section, the terms
‘air carrier’, ‘interstate air transportation’,
‘overseas air lransportation’, and ‘foreign
air transportation’ have the meanings given
such terms in section 10! of the Federal
Aviation Act of 1958 (49 U.S.C. 1301).

“(f) During the period beginning January
1, 1985, and ending January 1, 1989, the au-
thority of the Secretary of Transportation
and the Postal Service under subsections
(a), (b), and fc) of this section shall also
apply, and the authority of the Postal Serv-
ice under subsection (d) shall not apply, to
the transportation of mail by aircraft be-
tween any two points both of which are
within the State of Alaska and between
which the air carrier is authorized by the
Secretary to engage in the transportation of
mail.".

(h) Section 3502(10) of title 44, United
States Code, is amended by striking out “the
Civil Aeronautics Board,”.

i) Section 15(a) of the Animal Welfare Act
(7 U.S.C. 2145(a)) is amended by striking
out “the Civil Aeronautics Board” and in-
serting in lieu thereof ‘“the Secretary of
Transportation”.

i) Section 203(j) of the Agricultural Mar-
keting Act of 1946 (7 U.S.C. 1622(j)) is
amended by striking out “the Civil Aeronau-
tics Board™.

fk) Sections 4746 and 9746 of litle 10,
United States Code, are each amended by
striking out “Civil Aeronautics Board” and
inserting in lieu thereof “Secretary of Trans-
portation”,
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(1) Section 7 of the Clayton Aect (15 U.S.C.
18) is amended in the final paragraph by
striking out “Civil Aeronautics Board” and
inserting in lieu thereof “Secretary of Trans-
portation” and by siriking out “Commis-
sion, Secretary, or Board” and inserting in
lieu thereof “Commission or Secrelary”.

fm) Section 11 of the Clayton Act (15
U.8.C. 21) is amended—

(1) in subsection (a), by striking out “Civil
Aeronautics Board" and inserling in lieu
thereof “‘Secretary of Transporiation” and
by striking out “Civil Aeronautics Act of
1938” and inserting in lieu thereof “Federal
Aviation Act of 1958”7

(2) in subsection (b), by striking out
“Commission or Board” each place il ap-
pears and inserling in lieu thereof “Com-
mission, Board, or Secretary”; and

(3) by striking out “commission or board”
each place il appears in such section and in-
serting in lieu thereof “commission, board,
or Secretary”.

fn) The Consumer Credil Protection Act
(15 U.S.C. 1601 et seq.) is amended by strik-
ing out “Civil Aeronautics Board” and in-
serting in lieu thereof “Secretary of Trans-
portation” each place it appears in section
108(a)i4) (15 U.S.C. 1607(a)(4)), section
621(b)i5) (15 U.S.C. 1681s(b)(5)), section
704(a)(5) (15 U.S8.C. 1691cfal(5)), and sec-
tion 814(bJ)(5) (15 U.S.C. 16921L(b)(5)).

fo) Section 3 of the Act entitled “An Act lo
encourage travel in the United States, and
for other purposes” (16 U.S.C. 18b; 54 Stat.
773), is amended by striking out “the Civil
Aeronautics Authority,”.

(p) Section 47(a)(7)(C) of the Internal Rev-
enue Code of 1954 is amended by striking
out “Civil Aeronautics Board” and inseri-
ing in lieu thereof “Secretary of Transporta-
tion".

(q) Section 7701(a)(33HE) of the Internal
Revenue Code of 1954 is amended by strik-
ing out “Civil Aeronautics Board” and in-
serting in lieu thereof “Secretary of Trans-
portation”.

(r) Section 419(c)(1) is amended by strik-
ing out “416(b)(3)” and inserting in lieu
thereof “416(bJ(4)".

(s) Section 412(c)(2) is amended by strik-
ing out “subsection (c) of this section” and
inserting in lieu thereof “subsection (a) of
this section”.

ft) Section 407fe) is amended by striking
out the first sentence and inserting in lieu
thereof the following: “The Board shall have
access to all lands, buildings, and equip-
ment of any air carrier or foreign air carrier
when necessary for a determination under
section 401, 402, 418, or 419 of this title that
such ecarrier is fit, willing, and able. The
Board shall at all times have access to all
accounts, records, and memorandums, in-
cluding all documents, papers, and corre-
spondence, now or hereafter eristing, and
kept or required to be kept by air carriers,
foreign air carriers, or ticket agents. The
Board may employ special agents or audi-
tors, who shall have authority under the
orders of the Board to inspect and examine
lands, buildings, egquipmenl, accounts,
records, and memorandums to which the
Board has access under this subsection.”.

fu) Section 105(a)(1) is amended by strik-
ing out “interstate air transportation” and
inserting in lieu thereaf “air transporia-
tion”.

fv) The amendments made by this section
shall take effect on January 1, 1985.
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TRANSFER AND ALLOCATIONS OF APPROPRIATIONS
AND PERSONNEL

SEec. 10. (a) The personnel (including mem-
bers of the Senior Erecutive Service) em-
ployed in connection with, and the assels, li-
abilities, contracts, properly, records, and
unerpended balance of appropriations, au-
thorizations, allocations, and other funds
employed, held, used, arising from, available
to or to be made available in connection
with, any function transferred by section
1601(b) of the Federal Avialion Act of 1958
or section 4 of this Act, subject lo section
1531 of title 31, United States Code, shall be
transferred to the head of the agency to
which such function is transferred for ap-
propriate allocation. Personnel employed in
connection with functions so transferred, or
transferred in accordance with any other
lawful authority, shall be transferred in ac-
cordance with any applicable laws and reg-
ulations relating to transfer of functions.
Unexpended funds transferred pursuant to
this subsection shall only be used for the
purpose for which the funds were originally
authorized and appropriated.

fb) In order to facilitate the Lransfers
made by section 1610(b) of the Federal Avia-
tion Act of 1958 and section 4 of this Act, the
Director of the Office of Management and
Budget is authorized and directed, in con-
sultation with the Civil Aeronaulics Board
and the heads of the agencies to which func-
tions are 50 transferred, to make such deter-
minations as may be necessary with regard
to the functions so transferred, and to make
such additional incidental dispositions of
personnel, assets, liabilities, contracts, prop-
erty, records, and unerpended balances of
appropriations, authorizations, allocations,
and other funds held, used, arising from,
available to, or lo be made available in con-
nection with, such functions, as may be nec-
essary to resolve disputes belween the Civil
Aeronautics Board and the agencies to
which functions are transferred by section
1601(b) of the Federal Aviation Act of 1958
and section 4 of this Act.

fc) The Chairman of the Civil Aeronautics
Board and the Secretary of Transportation
shall, beginning as soon as practicable after
the date of enactment of this Act, jointly
plan for the orderly transfer of functions
and personnel pursuant to section 1610(b) of
the Federal Aviation Act of 1958 and section
4 of this Act.

EFFECT ON PERSONNEL

Sec. 11. fa) Employees covered by the
merit pay system under chapter 54 of title 5,
United States Code, who are transferred
under section 10 of this Act to another
agency shall have their rate of basic pay ad-
justed in accordance wilth section 5402 of
such title. With respect to the evaluation
period during which such an employee is
transferred, merit pay determinations for
that employee shall be based on the factors
in section 5402(b)(2) of such title as ap-
praised in performance appraisals adminis-
tered by the Civil Aeronautics Board in ac-
cordance with chapter 43 of title 5, United
States Code, in addition to those adminis-
tered by the agency to which the employee is
transferred.

fb) With the consent of the Civil Aeronau-
tics Board, the head of each agency to which
Junctions are transferred by section 1601(b)
of the Federal Aviation Act of 1958 or sec-
tion 4 of this Act is authorized to use the
services of such officers, employees, and
other personnel of the Board for such period
of time as may reasonably be needed to fa-
E_ih‘r.ate the orderly transfer of such func-

ions.
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SAVINGS PROVISIONS

Sec. 12. (a) All orders, determinatlions,
rules, regulations, permits, contracts, certifi-
caltes, licenses, and privileges—

{1} which have been issued, made, granted,
or allowed to become effective by the Presi-
dent, any agency or official thereof, or by a
court of competent jurisdiction, in the per-
formance of any function which is trans-
Jerred by section 1601fb) of the Federal Avia-
tion Act of 1958 or section 4 of this Act from
the Civil Aeronautics Board to another
agency, and
19;?; which are in effect on December 31,
shall continue in effect according to their
terms until modified, terminated, supersed-
ed, set aside, or revoked in accordance with
law by the head of the agency to which such
Junction is transferred, or other authorized
officials, a court of competent jurisdiction,
or by operation of law.

fb) The transfers of functions made by sec-
tion 1601(b) of the Federal Aviation Act of
1958 and section 4 of this Act shall not affect
any proceedings or any application for any
license, permit, certificale, or financial as-
gistance pending at the time such lransfers
take effect before the Civil Aeronautics
Board;, but such proceedings and applica-
tions, to the extent that they relate Lo func-
tions so (lransferred, shall be continued.
Orders shall be issued in such proceedings,
appeals shall be taken therefrom, and pay-
ments shall be made pursuant to such
orders, as if such sections 1601(b) and 4 had
not been enacted; and orders issued in any
such proceedings shall continue in effect
until modified, terminated, superseded, or
revoked by a duly authorized official, by a
court of competent jurisdiction, or by oper-
ation of law. Nothing in this subsection
shall be deemed Lo prohibit the disconlinu-
ance or modificalion of any such proceeding
under the same terms and conditions and to
the same extent that such proceeding could
have been discontinued or modified if such
sections 1601(b) and 4 had not been enacted.

fc) Except as provided in subsection fe)—

(1) the transfer of any function under sec-
tion 1601(b) of the Federal Aviation Act of
1958 or section 4 of this Act shall not affect
any suil relating to such function which is
commenced prior to the date the transfer
takes effect, and

(2) in all such suits, proceedings shall be
had, appeals taken, and judgments rendered
in the same manner and effect as if section
1601(b) of the Federal Aviation Act of 1958
and section 4 of this Act had not been en-
acted.

fd) No suit, action, or other proceeding
commenced by or against any officer in his
official capacity as an officer of the Civil
Aeronautics Board shall abate by reason of
the transfer of any function under section
1601(b) of the Federal Aviation Act of 1958
or section 4 of this Act. No cause of action
by or against the Civil Aeronautics Board,
or by or against any officer thereof in his of-
ficial capacity shall abate by reason of the
transfer of any function under section
1601(b) of the Federal Aviation Act of 1958
or section 4 of this Acl.

fe) If, before January 1, 1985, the Civil Aer-
onautics Board, or officer thereof in his offi-
cial capacity, is a party to a suil relating to
a function transferred by section 1601(b) of
the Federal Aviation Act of 1958 or section 4
of this Act, then such suit shall be continued
with the head of the Federal agency to which
the function is transferred.

(f) With respect to any function trans-
Jerred to another agency by section 1601(b)
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of the Federal Aviation Act of 1958 or by sec-
tion 4 of this Act and exercised after the ef-
fective date of such transfer, reference in
any Federal law (other than title X VI of the
Federal Aviation Act of 1958) to the Civil
Aeronautics Board or the Board (insofar as
such term refers to the Civil Aeronautics
Board), or to any officer or office of the
Civil Aeronautics Board, shall be deemed to
refer to that agency, or other official or com-
ponent of the agency, in which such func-
tion vests.

fg) In the exercise of any function Llrans-
Jerred under section 1601(b) of the Federal
Aviation Act of 1958 or section 4 aof this Act,
the head of the agency to which such func-
tion is transferred shall have the same au-
thority as that vested in the Civil Aeronau-
tics Board with respect to such function, im-
mediately preceeding its transfer, and ac-
tions of the head of such agency in exercis-
ing such function shall the same force and
effect as when exercised by the Civil Aero-
nautics Board.

fh) In exercising any function transferred
by section 1601(b) of the Federal Avaiation
Act of 1858 or section 4 of this Act, the head
of the agency to which such function is
transferred shall give full consideration to
the need for operational continuity of the
Junction transferred.

DEFINITIONS

SEc, 13. For purposes of this Act—

(1) the term “agency” has the same mean-
ing such term has in section 551(1) of title 5,
United States Code; and

f2) the term “functlion™ means a function,
power, or duty.

ACCESS FOR HANDICAPPED PERSONS

Sec. 14. Section 104 is amended by adding
at the end thereof the following new sen-
tence: “In the futherance of such right, the
Board or the Secretary, as the case may be,
shall consult with the Architectual and
Transportation Barriers Compliance Board
established under section 502 of the Reha-
bilitation Act of 1973, prior to issuing or
amending any order, rule, regulation, or
procedure that will have a significant
impact on the accessibility of commercial
airports or commercial air transportation
for handicapped person.”,

STUDY OF TRANSPORTATION TO AND FROM
WASHINGTON DULLES AIRFORT

Sec. 15. (a) The Secretary of Transporta-
tion shall study the feasibilily of construct-
ing a rail rapid transil line belween the
West Falls Church, Virginia, station of the
Washington, D.C. metrorail system and
Dulles International Airport in Virginia.
The study shall include, but need not be lim-
ited to, a study of the feasibility of heavy
rail, light rail, monorail, magnetic levita-
tion systems, and any other appropriale
transportation systems. The Secretary shall
study the feasibility of each such system
with and without intermediate stops.

(b) The Secretary shall complete the study
required by subsection (a) and transmil the
results thereof to Congress not later than
one year after the date of enactment of this
Act.

AIR SERVICE IN THE STATE OF ALASKA

SEc. 16. (a)(1) Notwithstanding any other
provision of law, with respect to air trans-
portation to each of the points in Alaska
listed in paragraph (4), essential air trans-
portation for purposes of section 419 of the
Federal Aviation Act of 1958 shall neither be
specified at a level of service nor operated
with aircraft of lesser seating and cargo ca-
pacity than provided for in CAB Order 80-1-
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167 and ils Appendices unless otherwise
specified under an agreement between the
Department of Transportation and the State
of Alaska, after consultation with the com-
munily affected. This paragraph shall cease
to be in effect on January 1, 1987.

f2) Notwithstanding any other provision
of law, the total amount of compensation
which may be paid under section 419 of the
Federal Aviation Act of 1958 with respect to
the points in Alaska listed in paragraph (4)
shall not exceed $3,572,778 for each of the
fiscal years 1985 and 1986 and shall not
exceed $893,195 for service provided during
the period beginning October 1, 1986, and
ending at the close of December 31, 1986.

(3) The Secretary of Transportation shall
study the feasibility of providing essential
air transportation to each of the points in
Alaska listed in paragraph (4) with aircraft
having a smaller capacily than that re-
quired by paragraph (1), the level of compen-
sation which would be required under sec-
tion 419 of the Federal Aviation Act of 1958
for such transportation, and the impact of
using such aircraft on the air transporia-
tion system in Alaska. The Secretary shall*
complete such study and submit a report of
the results of such study to Congress not
later than January 1, 1986.

f4) The points in Alaska referred lo in
paragraphs (1), (2), and (3) are Cordova, Ya-
kutak, Gustavus, Petersberg, and Wrangell.

fb) Notwithstanding any other provision
of law, no part of the order of the Civil Aero-
nautics Board in CAB docket number 38961
(CAB Order 84-6-77) shall enter into effect
until after December 31, 1984.

And the Senate agree to the same.

NORMAN Y. MINETA,
GLENN M. ANDERSON,
ROBERT A. ROE,
GENE SNYDER,
aJoHN PauL
HAMMERSCHMIDT,
Managers on the Part of the House.

Bos PAcCKWOOD,
BARRY GOLDWATER,
Nancy LaNDON
KASSEBAUM,
ErnesT F. HOLLINGS,
J. James EXON,
Managers on the Part of the Senate.

JOINT EXPLANATORY STATEMENT OF THE
CoMMITTEE OF CONFERENCE

The managers on the part of the House
and the Senate at the conference on the dis-
agreeing votes of the two Houses on the
amendment of the Senate to the bill (H.R.
5297) to amend the Federal Aviation Act of
1958 to terminate certain functions of the
Civil Aeronautics Board, to transfer certain
functions of the Board to the Secretary of
Transportation, and for other purposes,
submit the following joint statement to the
House and the Senate in explanation of the
effect of the action agreed upon by the
managers and recommended in the accom-
panying conference report:

The Senate amendment struck out all of
the House bill after the enacting clause and
inserted a substitute text.

The House recedes from its disagreement
to the amendment of the Senate with an
amendment which is a substitute for the
House bill and the Senate amendment. The
differences between the House bill, the
Senate amendment, and the substitute
agreed to in conference are noted below,
except for clerical corrections, conforming
changes made necessary by agreements
reached by the conferees, and minor draft-
ing and clarifying changes.

CONGRESSIONAL RECORD—HOUSE

SHORT TITLE
House bill

Section 1 provides that the Act may be
cited as the “Civil Aeronautics Board Sunset
Act of 1984".

Senale amendment
Same as House bill.
Conference substitute
Same as House bill.
CROSS REFERENCE
House bill

Section 2 of the House bill provides that
unless otherwise expressly stated, all refer-
ences to provisions of law in this legislation
shall be considered to be references to the
Federal Aviation Act of 1958.

Senate amendment
Same as House bill.

Conference substitute
Same as House bill.

TERMINATION AND TRANSFER OF FUNCTIONS
UNDER THE FEDERAL AVIATION ACT OF 1858

House bill

Section 3 of the House bill provides for
the termination and transfer of the author-
ity of the Civil Aeronautics Board under the
Federal Aviation Act, as follows:

(a) Amends the Federal Aviation Act of
1958 to provide that after the sunset of the
Civil Aeronautics Board (CAB) on Decem-
ber 31, 1984, CAB's authority under Sec-
tions 408 (consolidation, merger, and acquis-
tion of control), 409 (interlocking relation-
ships), and Section 412 (pooling and other
agreements), and CAB's related authority
under Section 414 (antitrust exemption) will
be administered by the Department of
Transportation (DOT).

{b) Amends the Federal Aviation Act to
provide that there will be no termination of
the authority of the Civil Aeronautics
Board under Section 204 of the Act, which
includes CAB's rulemaking authority. CAB's
authority under Section 204 will be trans-
ferred to the Department of Transportation
on January 1, 1985,

(¢) Provides that specified provisions of
the Federal Aviation Act will cease to be in
effect on January 1, 1985. Many of these
provisions have already ceased to be effec-
tive by operation of the Deregulation Act of
1978 for interstate or overseas transporta-
tion or persons and by operation of CAB
regulation for intersate and overseas trans-
portation of property.

The following provisions of the Federal
Aviation Act will cease to be in effect for
interstate and overseas air transportation
after January 1, 1985; Sections 401 (1) and
(m) which require certificated air carriers to
carry malil; Sections 405 (b), (¢) and (d)
which give the Postal Service and CAB vari-
ous authority to require the carriage of
mail; Section 403, which requires air carriers
to provide reasonable through service and
joint fares and prohibits unjust discrimina-
tion (this section continues in effect insofar
as it requires air carriers to provide safe ade-
quate service).

The following provisions of the Federal
Aviation Act will cease to be in effect for
any transportation after January 1, 1985:
Sections 407 (b) and (c¢), which impose re-
porting requirements relating to stock own-
ership of air carriers and stock ownership
by air carrier officers and directors; Section
41, which gives CAB authority over applica-
tions for loans and financial aid from the
U.8. Government; Section 417, which au-
thorizes CAB to allow charter air carriers to

25491

provide scheduled service in specified cir-
cumstances; and Sections 1002 (d), (e), (g),
(h), and (i) (except insofar as such sections
relate to foreign air transportation) which
give CAB rdgulatory authority over air car-
rier rates and fares.

This section further provides that Sec-
tions 412 of the Federal Aviation Act, inso-
far as it relates to interstate and overseas
air transportation, and Sections 408 and 409
of the Federal Aviation Act, and related au-
thority under Section 414 to award antitrust
immunity, shall cease to be in effect on Jan-
uary 1, 1989,

(d) Amends the ADA provision transfer-
ring to the Postal Service CAB's authority
to set the rates for domestic mail. The
amendment excludes the carriage of mail
within Alaska from this transfer. Under sub-
section (e), below, CAB’s authority to set
rates for the transportation of mail within
Alaska is transferred to the Department of
Transportation. As discussed in Section (f)
below, the bill establishes a sunset date for
the transfer of Alaskan mail authority to
DOT.

(e) Provides that all authority of CAB
which this Act does not terminate on Janu-
ary 1, 1985, and which is not otherwise ter-
minated or transferred, will be transferred
to the Department of Transportation on
January 1, 1985. The authority transferrred
to DOT under this section includes the
CAB’'s authority under Section 404 of the
Act, to ensure safe and adequate service; the
CAB's authority under Section 411 of the
Act, to prevent unfair or deceptive practices
or unfair methods of competition in air
transportation;, and the CAB's responsibil-
ities under Section 401 of the Act, to ensure
that carriers providing interstate or over-
seas air transportation are fit, willing, and
able to perform the transportation proposed
in their application and to conform to the
requirements of the Federal Aviation Act
and regulations adopted thereunder. Exist-
ing law transfers to the Department of
Transportation CAB's authority with re-
spect to foreign air Transportation and
CAB's authority under Section 419 of the
Act to establish a program for smail commu-
nity air service. Existing law also transfers
to the U.S. Postal Service CAB's authority
to dewtermine rates for the carriage of mail
in interstate and overseas air transporta-
tion. The Postal Service is to exercise this
authority through negotiations or competi-
tive bidding. Section 3 of this bill transfers
to DOT, CAB's authority under Sections
408, 409, 412 and 414 of the Federal Avia-
tion Act.

({) Establishes a sunset date of January 1,
1989 for the transfer to DOT of CAB’s au-
thority to set rates for the carriage of mail
between points in Alaska. This will permit
Congress to consider at that time whether
Alaskan mail rates should continue to be set
by regulatory decision or whether the rates
for Alaskan mail should be determined by
negotiation and competitive bidding, the
methods used for other domestic mail.
Senate amendment

Same as the House bill except that trans-
fers to the Department of Justice rather
than the Department of Transportation
CAB’'s authority under Sections 408, 409,
412, and related authority under Section
414, after sunset of the CAB.

Conference substitule

Same as House bill. The Conference Sub-
stitute modifies existing law to preserve the
status quo for the transportation of mail in
Alaska. Under the current system, mail in
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Alaska is transported by scheduled certifi-
cated air carriers at rates established by the
CAB, and in some limited cases by carriers
operating under contracts with the Postal
Service. The governing statutes give the
Postal Service some discretion to develop
policies for selecting the carriers with which
it will contract and to develop policies to
ensure that mail is tendered to certificated
carriers on an equitable basis. The Confer-
ees intend that in exercising this discretion
the Postal Service will use only carriers that
have been operating in the State of Alaska
for 90 days, or more, or in the case of a car-
rier inaugurating service, if the Postal Serv-
ice reasonably concludes, and the carrier
certifies, that it will provide year-round
service. The rationale for this policy is that
it will encourage carriers to operate in
Alaska on a year-round basis rather than
only during the peak summer season. This
90-day policy should not be followed if it
would result in insufficient capacity for the
Postal Service to move the mail in accord-
ance with its deadline. The Conferees fur-
ther intend that carriers designated to pro-
vide essential air service under Section 419
be eligible to carry mail immediately upon
designation.

TRANSFERS OF FUNCTIONS UNDER OTHER LAWS
House bill

Section 4 of the House bill transfers to
the Department of Transportation the au-
thority of CAB under specified laws other
than the Federal Aviation Act.

Senate amendment
Same as House bill.
Conference substitute
Same House bill.
COLLECTION OF DATA

House bill

Section 5 of the House bill amends the au-
thority of the Department of Transporta-

tion to collect information on civil aeronau-
ties to require that after January 1, 1985,
the Department will, at a minimum, contin-
ue to collect information on the origin and
destination of passengers in interstate and
overseas transportation and information on
the number of passengers traveling between
points in interstate and overseas transporta-
tion. However, the Department will not be
permitted to require carriers to submit this
data on a flight-by-flight basis. The traffic
data will be collected on a summary basis by
carrier, by market.
Senate amendment

Same as House bill.
Conference substitute

Same as House bill.

REPORTS

House bill

Section 6 of the House bill requires the
Secretary of Transportation to submit a
report to the appropriate Committees of
Congress not later than July 1, 1987, on the
administration of Sections 408 and 409, 412
and 414 of the Federal Aviation Act and rec-
ommendations as to whether these authori-
ties shall be continued. This section also re-
quires the Secretary and the Postmaster
General to submit a similar report on au-
thority to establish rates for the carriage of
mail between points in the State of Alaska.
Senate amendment

Same as House bill.

Conference substitute

Same as House bill.

CONGRESSIONAL RECORD—HOUSE

INCORPORATION BY REFERENCE
House bill

Section 7T of the House bill amends Sec-
tion 411 of the Federal Aviation Act to clari-
fy CAB's authority to issue regulations es-
tablishing unform requirements governing
notice to passengers of the terms of the con-
tract between the airline and its passengers
which are incorporated by reference in a
ticket.

The Section provides that air carriers may
incorporate contractual terms by reference
in accordance with regulations issued by the
Board establishing uniform notice require-
ments concerning such incorporation by ref-
erence.

Senate amendment

Same as House bill, except requires that
incorporation by reference must comply
with all applicable regulations issued by the
Board (not only regulations establishing
uniform notice requirements).

Conference substitute

Same as Senate Amendment.

REFERENCE TO CERTIFICATES OF PUBLIC
CONVENIENCE AND NECESSITY
House bill

Section 8 of the House bill provides that
any reference in any law to a certificate of
public convenience and necessity shall be
deemed to refer to a certificate issued under
Section 401 or Section 418 of the Federal
Aviation Act.

Senale amendment
Same as House bill.
Conference substitute
Same as House bill.
MISCELLANEOUS AMENDMENTS
House bill

Section 9 of the House bill makes amend-
ments to conform the regulatory format in
the Federal Aviation Act for interstate and
overseas cargo transportation with the regu-
latory format governing interstate and over-
seas passenger transportation. Conforming
changes are also made in a number of other
statutes to reflect the termination of the
CAB and the transfer of CAB authority to
the Department of Transportation after
January 1, 1985. The CAB’s right of access
to the lands, buildings and equipment of air
carriers under Section 407(e) of the Federal
Aviation Act is limited to access necessary
for a determination under Sections 401, 402,
418, or 419 that an air carrier is fit, willing
and able. This amendment does not change
the CAB's right of access to accounts,
records, and memorandums kept by air car-
riers, foreign air carriers, or ticket agents.

Under this Section the Postal Service's
contracting authority in title 39 of the U.S.
Code is modified to conform to the provi-
sions in the Deregulation Act authorizing
the Postal Service to use competitive bid-
ding or negotiations in the place of CAB
ratemaking for interstate or overseas mail
transportation (other than transportation
between points in the State of Alaska).

The Section provides that between Janu-
ary 1, 1985 and January 1, 1989 the Postal
Service will continue to have authority to
contract for the transportation of mail be-
tween points in Alaska under 54 USC Sec-
tion 5402(a), (b), and (c). In contracts under
Section 5402(a) not more than 10 percent of
the domestic mail transportation shall con-
sist of letter mail.

Senate amendment

Same as House bill, except that with re-

spect to contracts under 54 USC Section

September 14, 198}

5402(a) for the transportation of mail be-
tween points in Alaska, the Amendment
eliminates the requirement that not more
than 10 percent of the mail transported
under such contracts shall consist of letter
mail.

Conference substitute
Same as Senate Amendment.

TRANSFER AND ALLOCATION OF APPROPRIATIONS
AND PERSONNEL

House bill

Section 10 governs the transfer and alloca-
tion of appropriations and personnel from
the CAB to the agencies to which CAB
functions are transferred.

The Section provides that the personnel
(including members of the Senior Executive
Service) employed in connection with any
function transferred by section 1601(b) of
the Federal Aviation Act or Section 4 of the
House bill shall be transferred to the agency
to which such function is transferred. Per-
sonnel employed in connection with func-
tions so transferred shall be transferred in
accordance with any applicable laws and
regulations to transfer of functions.

Senate amendment

Same as House bill except clarifies that
CAB employees transferred to other agen-
cies by operation of any law, shall be trans-
ferred in accordance with any applicable
laws and regulations relating to the transfer
of functions.

Conference substitute

Same as Senate amendment. The intent of
the Conference substitute is that all em-
ployees, including Senior Executive Service
employees, employed in connection with
any function transferred by Section 1601(b)
of the Federal Aviation Act or Section 4 of
the Conference substitute ghall have the
right to be transferred to the agency to
which such function is transferred, even if
there are no other laws or regulations gov-
erning such transfers.

EFFECT ON PERSONNEL
House bill

Section 11 of the House bill provides that
transferred employees are entitled to have
the CAB's evaluations used in determining
merit pay, in addition to the evaluations of
the new agency.

Senate amendment

Same as House bill.
Conference substitute

Same as House bill.

SAVINGS PROVISIONS
House bill

Section 12 of the House bill provides for
the continuation of all effective CAB orders
and proceedings after termination of the
Board. The Section further provides that
with respect to functions transferred to
other agencies, references in Federal laws to
CAB shall be deemed to refer to the agency
obtaining the function, and that with re-
spect to any function transferred, the head
of the agency receiving the function shall
have the same authority as CAB.

Senate amendment

Same as House bill.
Conference substitute

Same as House bill.

DEFINITIONS
House bill

Section 13 of the House bill defines
“agency’” and “function.”
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Senale amendment

Same as House bill.
Conference substilute

Same as House bill.

ACCESS FOR HANDICAPPED PERSONS

House bill

No comparable provision.
Senate amendment

Section 14 of the Senate amendment re-
quires the Board or the Secretary to consult
with the Architectural and Transportation
Barriers Compliance Board prior to issuing
or amending any order, rule, regulation, or
procedure that will have a significant
impact on the accessibility of commercial
airports or commercial air transportation
for handicapped persons.

Conference substitutle

Same as Senate amendment.

Futherance of the Public Interest of Air
Transportation
House bill

No comparable provision.

Senate amendment

Section 15 of the Senate amendment pro-
vides that the Board may upon its own initi-
ative or the reasonable petition of any
person directly affected undertake such
studies as may be necessary to determine
the extent to which any aspect of air trans-
portation furthers or hinders the public in-
terest as set forth in the policy statement of
the Federal Aviation Act. Such studies shall
be concluded within 120 days of receipt of a
petition and the result shall be forwarded to
the appropriate Committee of the Congress.
Conference substitute

Same as House bill. The Conferees note
that under Section 204(a) of the Federal
Aviation Act the CAB has authority to con-
duct such investigations as it shall deem
necessary to carry out the provisions of, and
to exercise and perform its duties under, all
provisions of the Federal Aviation Act. By
Section 3 of the Conference Substitute, the
CAB's authority under Section 204 will be
continued and transferred to the Depart-
ment of Transportation on January 1, 1985.

STUDY OF TRANSPORTATION TO AND FROM
WASHINGTON DULLES AIRPORT
House bill
No comparable provision.
Senate amendment

Section 16 of the Senate amendment re-
gquires the Secretary of Transportation to
study the feasibility of constructing a rapid
rail transit line between the West Falls
Church, Virginia station of the Washington,
D.C. Metrorail System and Dulles Interna-
tional Airport. The Secretary shall complete
this study and transmit the results to Con-
gress not later than one year after the date
of enactment of this Act.

Conference substitute
Same as Senate amendment.
ESSENTIAL AIR SERVICE IN THE STATE OF
ALASKA
House bill
No comparable provision.
Senate amendment

Section 17 of the Senate bill provides that
essential air transportation in the State of
Alaska shall be operated with the size air-
craft provided for in CAB Order 80-1-167
unless otherwise specified under an agree-
ment between the Department of Transpor-
tation and the State of Alaska.

CONGRESSIONAL RECORD—HOUSE

Conference substitule

Provides that until January 1, 1987, essen-
tial air service at Cordova, Yakutat, Gusta-
vus, Petersburg, and Wrangell, Alaska shall
be operated with the size aircraft provided
for in CAB Order 80-1-167 unless otherwise
specified under an agreement between the
Department of Transportation and the
State of Alaska. During this period, the
compensation paid for essential air service
at these five cities shall not exceed
$3,572,778 in each of fiscal years 1985 and
1986, and $893,195 for the period October 1,
1986 to January 1, 1987. No later than Janu-
ary 1, 1986 the Secretary of Transportation
shall prepare and submit to the Congress a
report on the feasibility of providing essen-
tial air transportation to the foregoing five
cities with aircraft having a smaller capacity
than the aircraft listed in CAB Order 80-1-
167, the level of compensation which would
be required for such transportation, and the
impact of using such aircraft on the air
transportation system in Alaska, taking into
consideration the service from those five
cities to Anchorage and Juneau, Alaska, and
Seattle, Washington.

RATES FOR THE CARRIAGE OF MAIL IN THE STATE
OF ALASKA
House bill
No comparable provision.
Senate amendment

Section 17 of the Senate amendment pro-
vides that no part of the order of the Civil
Aeronautics Board, Docket 38961 (CAB
Order 84-6-77) shall enter into effect until
after December 31, 1984.

Conference substitute

Same as Senate amendment.
NorMAN Y. MINETA,
GLENN M. ANDERSON,
RoOBERT A. ROE,
GENE SNYDER,
JoHN PauL

HAMMERSCHMIDT,
Managers on the Part of the House.

Bos PACKWOOD,
BARRY GOLDWATER,
NawNcyY LaNDON
KASSEBAUM,
ErnEsST F. HOLLINGS,
J. JamEs EXON,
Managers on the Part of the Senate.

CONFERENCE REPORT ON S. 38

Mr. HAWKINS submitted the fol-
lowing conference report and state-
ment on the bill (S. 38) entitled the
“Longshoremen’s and Harbor Work-
ers' Compensation Act":

ConrFERENCE REPORT (H. Rept. 98-1027)

The committee of conference on the dis-
agreeing votes of the two Houses on the
amendment of the House to the bill (S. 38)
entitled the “Longshoremen's and Harbor
Workers' Compensation Act”, having met,
after full and free conference, have agreed
to recommend and do recommend to their
respective Houses as follows:

That the Senate recede from its disagree-
ment to the amendment of the House and
agree to the same with an amendment as
follows:

In lieu of the matter proposed to be in-
serted by the House amendment insert the
following:

That (a) this Act may be cited as the “Long-
shore and Harbor Workers' Compensation
Act Amendments of 1984",
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fb) Excepl as otherwise specifically pro-
vided, whenever in this Act an amendment
or repeal is expressed in lerms of an amend-
ment to, or repeal of, a section or other pro-
vision, the reference shall be considered to
be made to a section or other provision of
the Longshoremen’s and Harbor Workers'
Compensation Act.

DEFINITIONS

SEec, 2. (a) Section 2(3) is amended to read
as follows:

“(3) The term ‘employee’ means any
person engaged in marilime employment,
including any longshoreman or other person
engaged in longshoring operalions, and any
harbor-worker including a ship repairman,
shipbuilder, and ship-breaker, but such term
does not include—

“t4) individuals employed exclusively lo
perform office clerical, secretarial, security,
or data processing work;

“‘B) individuals employed by a club,
camp, recreational operation, restaurant,
museum, or relail outlet;

“(C) individuals employed by a marina
and who are nol engaged in construction,
replacement, or expansion of such marina
fexcept for routine maintenancel);

“tD) individuals who (i) are employed by
suppliers, transporters, or vendors, (ii) are
temporarily doing business on the premises
of an employer described in paragraph (4),
and (iii) are notl engaged in work normally
performed by employees of that employer
under this Act;

“fE) agquaculture workers;

“(F) individuals employed to build, repair,
or dismantle any recreational vessel under
sixty-five feet in length;

“(G) a master or member of a crew of any
vessel; or

“fH) any person engaged by a master to
load or unload or repair any small vessel
under eighteen tons net;

if individuals described in clouses (4)
through (F) are subject to coverage under a
State workers’ compensation law.".

(b) Section 2(10) is amended by inserting
before the period at the end thereof the fol-
lowing: *; but such term shall mean perma-
nent impairment, delermined (lo the extent
covered thereby) under the guides to the
evaluation of permanenlt impairment pro-
mulgated and modified from time lo lime by
the American Medical Association, in the
case of an individual whose claim is de-
scribed in section 101d)(2)",

fc) Section 2(13) is amended to read as fol-
lows:

“(13) The term ‘wages’ means the money
rate at which the service rendered by an em-
ployee is compensated by an employer under
the contract of hiring in force at the time of
the injury, including the reasonable value of
any advantage which is received from the
employer and included for purposes of any
withholding of tar under subtitle C of the
Internal Revenue Code of 1954 (relating to
employment taxes). The term wages does not
include fringe benefits, including (bul not
limited to) employer payments for or contri-
butions to a retirement, pension, health and
welfare, life insurance, training, social secu-
rity or other employee or dependent benefit
plan for the employee’s or dependent’s bene-
fit, or any other loyee's dependent enti-
tlement.".

COVERAGE
SEc. 3. (a) Section 3 is amended lo read as
Sollows:
“COVERAGE

“SEc. 3. fa) Except as otherwise provided
in this section, compensation shall be pay-
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able under this Act in respect of disability or
death of an employee, but only if the disabil-
ity or death results from an injury occurring
upon the navigable waters of the United
States (including any adjoining pier, wharf,
dry dock, terminal, building way, marine
railway, or other adjoining area customari-
ly used by an employer in loading, unload-
ing, repairing, dismantling, or building a
vessel).

“fb) No compensalion shall be payable in
respect of the disability or death of an offi-
cer or employee of the United States, or any
agency thereof, or of any State or foreign
government, or any subdivision thereof.

“fc) No compensation shall be payable if
the injury was occasioned solely by the in-
torication of the employee or by the willful
intention of the employee to injure or kill
himself or another.

“fd)(1) No compensation shall be payable
to an employee employed at a facilily of an
employer if, as certified by the Secretary, the
Jacility is engaged in the business of build-
ing, repairing, or dismantling exclusively
small vessels (as defined in paragraph (3) of
this subsection), unless the injury occurs
while upon the navigable waters of the
United States or while upon any adjoining
pier, wharf, dock, facility over land for
launching vessels, or facility over land for
hauling, lifting, or drydocking vessels.

“(2) Notwithstanding paragraph (1), com-
pensation shall be payable to an employee—

“lA) who is employed at a facility which is
used in the business of building, repeiring,
or dismantling small vessels if such facility
receives Federal maritime subsidies; or

“fB) if the employee is not subject to cov-
erage under a State workers’ compensation
law.

“(3) For purposes of this subsection, a
small vessel means—

“t4) a commercial barge which is under
900 lightship displacement tons; or

“fB) a commercial tugboat, towboat, crew
boat, supply boal, fishing vessel or other
work vessel which is under 1,600 tons
gross.”.

fb) Section 3 is further amended by adding
atl the end thereof the following:

“fe) Notwithstanding any other provision
of law, any amounts paid to an employee for
the same injury, disability, or death for
which benefits are claimed under this Act
pursuant to any other workers’ compensa-
tion law or section 20 of the Act of March 4,
1915 (38 Staf. 1185, chapter 153; 46 U.S.C.
688) (relating to recovery for injury lo or
death of seamen) shall be credited against
any liability imposed by this Act.”.

LIABILITY FOR COMPENSATION

Skc. 4. (a) Section 4(a) is amended to read
as follows:

“Sec. 4. (a) Every employer shall be liable
JSor and shall secure the payment to his em-
ployees of the compensation payable under
sections 7, 8, and 9. In the case of an em-
ployer who is a subcontractor, only if such
subcontractor fails to secure the payment of
compensation shall the contractor be liable
Jor and be required to secure the payment of
compensation. A subcontractor shall not be
deemed to have failed to secure the payment
of compensation if the contractor has pro-
vided insurance for such compensation for
the benefit of the subcontractor.”.

fb) Section 5(al) is amended by adding at
the end thereof the following new sentence:
“For purposes of this subsection, a contrac-
tor shall be deemed the employer of a sub-
contractor’s employees only if the subcon-
tractor fails to secure the payment of com-
pensation as required by section 4.,
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THIRD PARTY LIABILITY

SEc. 5. (a)(1) The third sentence of section
5(b) is amended to read as follows: “If such
person was employed to provide shipbuild-
ing, repairing, or breaking services and such
person’s employer was the owner, owner pro
hac vice, agent, operator, or charterer of the
vessel, no such action shall be permitted, in
whole or in part or directly or indirectly,
against the injured person's employer (in
any capacity, including as the vessel’s
owner, owner pro hac vice, agent, operalor,
or charterer) or against the employees of the
employer.”.

f2) Section 2121) is amended by striking
out “The” and inserting in lieu thereof
“Unless the context requires otherwise, the’.

fb) Section 5 is amended by adding at the
end thereof the following new subsection:

“fe) In the event that the negligence of a
vessel causes injury to a person entitled to
receive benefits under this Act by virtue of
section 4 of the Outer Continental Shelf
Lands Act (43 U.S.C. 1333), then such
person, or anyone otherwise entitled to re-
cover damages by reason thereof, may bring
an action against such vessel in accordance
with the provisions of subsection (b) of this
section. Nothing contained in subsection (b)
of this section shall preclude the enforce-
ment according to ils terms of any recipro-
cal indemnity provision whereby the em-
ployer of a person entitled to receive benefits
under this Act by virtue of section 4 of the
Outer Continental Shelf Lands Act (43
U.S.C. 1333) and the vessel agree to defend
and indemnify the other for cost of defense
and loss or liability for damages arising out
of or resulting from death or bodily injury to
their employees.”.

COMPENSATION

SEc. 6. (a) Section 6(bJ(1) is amended to
read as follows:

“fb)f1) Compensation for disability or
death (other than compensation for death
required by this Act lo be paid in a lump
sum) shall not erceed an amount equal to
200 per centum of the applicable national
average weekly wage, as determined by the
Secretary under paragraph (3),”.

fb) Section 6 is amended—

(1) by striking out subsection (¢) and re-
designating subsection (d) as subsection (c);

nd

a

2) by striking out “under this subsection”
in subsection (c) fas redesignated) and in-
serting in lieu thereof “under subsection
bJ(3)7,

MEDICAL SERVICES AND SUPPLIES

Sec. 7. fa) The third sentence of section
7(b) is amended by inserting before the
period the following: “or where the charges
exceed those prevailing within the commu-
nity for the same or similar services or
exceed the provider's customary charges”.

(b) Section 7(c) is amended to read as fol-
lows:

“fe)(1){A) The Secretary shall annually
prepare a list of physicians and health care
providers in each compensation district
who are not authorized to render medical
care or provide medical services under this
Act. The names of physicians and health
care providers contained on the list required
under this subparagraph -shall be made
available to employees and employers in
each compensation district through posting
and in such other forms as the Secretary
may prescribe.

“f{B) Physicians and health care providers
shall be included on the list of those not au-
thorized to provide medical care and medi-
cal services pursuant to subparagraph (4)
when the Secrelary determines under this
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section, in accordance with the procedures
provided in subsection (j), that such physi-
cian or health care provider—

“fi) has knowingly and willfully made, or
caused to be made, any false statement or
misrepresentation of a material fact for use
in a claim for compensation or claim for re-
imbursement of medical expenses under this
Act;

“fii) has knowingly and willfully submit-
ted, or caused to be submitted, a bill or re-
quest for payment under this Act containing
a charge which the Secretary finds to be sub-
stantially in excess of the charge for the
service, appliance, or supply prevailing
within the community or in ercess of the
provider’s customary charges, unless the
Secretary finds there is good cause for the
bill or request containing the charge;

“fiii) has knowingly and willfully fur-
nished a service, appliance, or supply which
is determined by the Secretary to be substan-
tially in excess of the need of the recipient
thereof or to be of a quality which substan-
tially fails to meet professionally recognized
standards;

“fiv) has been convicted under any crimi-
nal statute (without regard to pending
appeal thereof) for fraudulent activities in
connection with any Federal or State pro-
gram for which payments are made to physi-
cians or providers of similar services, appli-
ances, or supplies, or

“fv) has otherwise been excluded from par-
ticipation in such program.

“IC) Medical services provided by physi-
cians or health care providers who are
named on the list published by the Secretary
pursuant to subparagraph (4) of this section
shall not be reimbursable under this Act;
except that the Secretary shall direct the re-
imbursement of medical claims for services
rendered by such physicians or health care
providers in cases where the services were
rendered in an emergency.

“tDJ} A determination under subparagraph
(B) shall remain in effect for a period of not
less than three years and until the Secretary
finds and gives notice to the public that
there is reasonable assurance that the basis
Jor the determination will not reoccur.

“fE) A provider of a service, appliance, or
supply shall provide to the Secretary such
information and certification as the Secre-
tary may require to assure that this subsec-
tion is enforced.

“f2) Whenever the employer or carrier ac-
quires knowledge of the employee’s injury,
through written notice or otherwise as pre-
scribed by the Act, the employer or carrier
shall forthwith authorize medical treatment
and care from a physician selected by an
employee pursuant to subsection (b). An em-
ployee may not select a physician who is on
the list required by paragraph (1) of this
subsection. An employee may not change
physicians after his initial choice unless the
employer, carrier, or depuly commissioner
has given prior consent for such change.
Such consent shall be given in cases where
an employee’s initial choice was not of a
specialist whose services are necessary for
and appropriate to the proper care and
treatment of the compensable injury or dis-
ease. In all other cases, consent may be
given upon a showing of good cause for
change.”.

fe) Section 7fd) is amended to read as fol-
lows:

“fd)(1) An employee shall not be entitled
to recover any amount expended by him for
medical or other (treatment or services
unless—
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“fA) the employer shall have refused or ne-
glected a request to furnish such services
and the employee has complied with subsec-
tions (b) and (c) and the applicable regula-
tions; or

“{B) the nature of the injury required such
treatment and services and the employer or
his superintendent or foreman having
knowledge of such injury shall have neglect-
ed Lo provide or authorize same.

“f2) No claim for medical or surgical
treatment shall be valid and enforceable
against such employer unless, within len
days following the first treatment, the physi-
cian giving such treatment furnishes to the
employer and the depuly commissioner a
report of such injury or treatment, on a
form prescribed by the Secretary. The Secre-
tary may excuse the failure to furnish such
report within the ten-day period whenever
2: finds it to be in the interest of justice to

so0.

“f3) The Secretary may, upon application
by a party in interesl, make an award for
the reasonable value of such medical or sur-
gical treatment so oblained by the employee.

“f4) If at any time the employee unreason-
ably refuses to submit to medical or surgical
treatment, or to an examination by a physi-
cian selected by the employer, the Secretary
or administrative law judge may, by order,
suspend the payment of further compensa-
tion during such time as such refusal con-
tinues, and no compensation shall be paid
al any time during the period of such sus-
pension, unless the circumstances justified
the refusal.”.

fd) Section 7 is amended by adding al the
end thereof the following new subsection.

“(j)(1) The Secretary shall have the author-
ity to make rules and regulations and to es-
tablish procedures, notl inconsistent with the
provisions of this Act, which are necessary
or appropriate to carry out the provisions of
subsection f(c), including the nature and
extent of the proof and evidence necessary
Jor actions under this section and the meth-
ods of taking and furnishing such proof and
evidence.

“f2) Any decision to take action with re-
spect to a physician or health care provider
under this section shall be based on specific
findings of fact by the Secretary. The Secre-
tary shall provide notice of these findings
and an opportunily for a hearing pursuant
to section 556 of title 5, United States Code,
for a provider who would be affected by a
decision under this section. A request for a
hearing must be filed with the Secretary
within thirty days after notice of the find-
ings is received by the provider making such
request. If a hearing is held, the Secretary
shall, on the basis of evidence adduced ai
the hearing, affirm, modify, or reverse the
findings of fact and proposed action under
this section.

“f3) For the purpose of any hearing, inves-
tigation, or other proceeding authorized or
directed under this section, the provisions of
section 9 and 10 (relating to the attendance
of witnesses and the production of books,
papers, and documents) of the Federal Trade
Commission Act (15 U.S.C. 49, 50) shall
apply to the jurisdiction, powers, and duties
zf the Secretary or any officer designated by

im.

“4) Any physician or health care provid-
er, after any final decision of the Secretary
made after a hearing to which he was a
party, irrespective of the amount in contro-
versy, may oblain a review of such decision
by a civil action commenced within sixzty
days after the mailing to him of notice of
such decision, but the pendency of such
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review shall not operale as a stay upon the
effect of such decision. Such action shall be
brought in the court of appeals of the United
States for the judieial circuit in which the
plaintiff resides or has his principal place of
business, or the Court of Appeals for the Dis-
trict of Columbia. As part of his answer, the
Secretary shall file a certified copy of the
transcript of the record of the hearing, in-
cluding all evidence submitted in connec-
tion therewith. The findings of fact of the
Secretary, if based on substantial evidence
in the record as a whole, shall be conclu-
sive.”.

fe) Section 7 is further amended by adding
at the end thereof the following new subsec-
tion.

“{k)f1) Nothing in this Act prevenis an
employee whose infury or disability has been
established under this Act from relying in
good faith on treatment by prayer or spiritu-
al means alone, in accordance with the
tenets and practice of a recognized church
or religious denomination, by an accredited
practitioner of such recognized church or re-
ligious denominatlion, and on nursing serv-
ices rendered in accordance with such lenets
and practice, withoul suffering loss or dimi-
nution of the compensation or benefits
under this Act. Nothing in this subsection
shall be construed to except an employee
SJrom all physical examinations required by
this Act.

“r2) If an employee refuses to submit to
medical or surgical services solely because,
in adherence to the tenets and practice of a
recognized church or religious denomina-
tion, the employee relies upon prayer or
spiritual means alone for healing, such em-
ployee shall not be considered to have unrea-
sonably refused medical or surgical treat-
ment under subsection (d).".

COMPENSATION FOR DISABILITY

Sec. 8. fa) Section 8(c)(13) is amended to
read as follows:

“(13) Loss of hearing:

“f4) Compensation for loss of hearing in
one ear, fifty-two weeks.

“AB) Compensation for loss of hearing in
both ears, two-hundred weeks.

“(C) An audiogram shall be presumptive
evidence of the amount of hearing loss sus-
tained as of the date thereof, only if (i) such
audiogram was administered by a licensed
or certified audiologist or a physician who
is certified in otolaryngology, (ii) such
audiogram, with the report thereon, was
provided Lo the employee at the time it was
administered, and (iii) no contrary audio-
gram made al that time is produced.

“D) The time for filing a notice of injury,
under section 12 of this Act, or a claim for
compensation, under section 13 of this Act,
shall not begin to run in connection with
any claim for loss of hearing under this sec-
tion, until the employee has received an
audiogram, with the accompanying report
thereon, which indicates that the employee
has suffered a loss of hearing.

“fE) Determinations of loss of hearing
shall be made in accordance with the guides
for the evaluation of permanent impairment
as promulgated and modified from lime to
time by the American Medical Association.™.

fb) Section 8(c)(20) is amended by striking
out “$3,500” and inserting in lieu thereof
“$7,500".

fe)i1) Section 8(cif21) is amended to read
as follows:

“121) Other cases: In all other cases in the
class of disability, the compensalion shall be
66 2/3 per centum of the difference between
the average weekly wages of the employee
and the employee's wage-earning capacity
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thereafter in the same employment or other-
wise, payable during the continuance of par-
tial disability.”.

f2) Section 8fc) is further amended by
adding at the end thereof the following new
paragraph:

“f23) Notwithstanding paragraphs (1)
through (22), with respect to a claim for per-
manent partial disability for which the av-
erage weekly wages are delermined under
section 107d)(2), the compensation shall be
66 2/3 per centum of such average weekly
wages multiplied by the percentage of per-
manent impairment, as determined under
the guides referred to in section 2(10), pay-
able during the continuance of such impair-
ment.".

fd) Section 8fd) is amended by siriking
out paragraph (3) and redesignating para-
graph (4) as paragraph (3).

fe) Section 8(f) is amended—

(1) by inserting before the period al the
end of the second and fourth senlences of
paragraph (1) the following: *, except that,
in the case of an injury falling within the
provisions of section 8(c)(13), the employer
shall provide compensation for the lesser of
such periods’;

f2) by inserting “fA)"” after “(2)"” in para-
graph (2);

f3) by inserting before the period at the
end of such paragraph the following: *,
except that the special fund shall nol assume
responsibility with respect to such benefils
fand such payments shall not be subject to
cessation) in the case of any employer who
Jails to comply with section 32/a)’;

(4) by adding at the end of paragraph (2)
the following new subparagraph:’

“{B) After cessation of payments for the
period of weeks provided for in this subsec-
tion, the employer or carrier responsible for
payment of compensation shall remain a
party to the claim, retain access to all
records relating to the claim, and in all
other respects retain all rights grented
under this Act prior to cessation of such
payments.”; and

(5) by adding at the end thereof the follow-
ing new paragraph:

“3) Any request, filed after the date of en-
actment of the Longshore and Harbor Work-
ers’ Compensation Amendments of 1984, for
apportionment of liability to the special
Sfund established under section 44 of this Act
for the payment of compensation benefils,
and a statement of the grounds therefore,
shall be presented to the depuly commission-
er prior to the consideration of the claim by
the deputy commissioner. Failure to present
such request prior to such consideration
shall be an absolute defense to the special
Jund’s liability for the payment of any bene-
fits in connection with such claim, unless
the employer could not have reasonably an-
ticipated the liability of the special fund
prior to the issuance of a compensalion
order."”.

(f) Subsection (i) of section 8 is amended
to read as follows:

“fi)(1) Whenever the parlies to any claim
Jor compensation under this Act, including
survivors benefits, agree to a seitlement, the
deputy commissioner or administrative law
judge shall approve the settlement within
thirty days unless il is found to be inad-
egquate or procured by duress. Such setlle-
ment may include future medical benefits if
the parties so agree. No liability of any em-
ployer, carrier, or both for medical, disabil-
ity, or death benefits shall be discharged
unless the application for settlement is ap-
proved by the deputy commissioner or ad-
ministrative law judge. If the parties lo the
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settlement are represenled by counsel, then
agreements shall be deemed approved unless
specifically disapproved within thirty days
after submission for approval.

“f2) If the deputy commissioner disap-
proves an application for settlement under
paragraph (1), the depuly commissioner
shall issue a written statement within thirty
days containing the reasons for disapproval.
Any party to the seltlemenlt may request a
hearing before an administrative law judge
in the manner prescribed by this Act. Fol-
lowing such hearing, the administrative law
judge shall enter an order approving or re-
jecting the settlement.

“(3) A settlement approved under this sec-
tion shall discharge the liability of the em-
ployer or carrier, or both. Settlements may
be agreed upon at any stage of Lthe proceed-
ing including after entry of a final compen-
sation order.”.

fg) Such subsection (i) is further amended
by adding at the end thereof the following
new paragraph.

“(4) The special fund shall not be liable for
reimbursement of any sums paid or payable
to an employee or any beneficiary under
such settlement, or otherwise voluntarily
paid prior to such settlement by the employ-
er or carrier, or both.”.

(h) Section 8 is amended by adding at the
end thereof the following new subsection.

“(j)(1) The employer may inform a dis-
abled employee of his obligation to report to
the employer not less than semiannually
any earnings from employment or self-em-
ployment, on such forms as the Secrelary
shall specify in regulations.

“r2) An employee who—

“fA) fails to report the employee’s earnings
under paragraph (1) when requested, or

“{B) knowingly and willfully omits or un-
derstales any part of such earnings,
and who is determined by the depuly com-
missioner to have violated clause (4) or (B)
of this paragraph, forfeits his right to com-
pensation with respect to any period during
which the employee was required to file such
report.

“(3) Compensation forfeited under this
subsection, if already paid, shall be recov-
ered by a deduction from the compensation
payable to the employee in any amount and
on such schedule as delermined by the
depuly commissioner.".

COMPENSATION FOR DEATH

Sec. 9. fa) The matter preceding subsec-
tion (a) of section 9 is amended to read as
JSollows:

“Sec. 9. If the injury causes death, the
compensation therefore shall be known as a
death benefit and shall be payable in the
amount and to or for the benefil of the per-
sons following:”,

fb) Section 9/a) is amended by siriking out
“$1,000”" and inserting in lieu thereof
“$3,000".

fc) Section 9(e) is amended lo read as fol-
lows:

“fe) In computing death benefils, the aver-
age weekly wages of the deceased shall not be
less than the national average weekly wage
as prescribed in section 6(bJ, but—

“(1) the total weekly benefits shall not
exceed the lesser of the average weekly wages
of the deceased or the benefit which the de-
ceased employee would have been eligible to
receive under section 6(b/(1); and

“f2) in the case of a claim based on death
due to an occupational disease for which the
time of injury (as determined under section
10¢i)) occurs after the emplovee has relired,
the total weekly benefits shall not exceed one
fifty-second part of the employee's average
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annual earnings during the 52-week period
preceding retirement.”.
DETERMINATION OF PAY

SEc. 10. (a)(1) Section 10(d) is amended by
inserting “(1)" after “(d)” and by adding at
the end thereof the following:

“f2) Notwithstanding paragraph (1), with
respect to any claim based on a death or dis-
ability due to an occupational disease for
which the time of injury fas determined
under subsection (i)) occurs—

“fA) within the first year after the employ-
ee has relired, the average weekly wages
shall be one fifty-second part of his average
annual earnings during the 52-week period
preceding retirement; or

“fB) more than one year after the employ-
ee has retired, the average weekly wage shall
be deemed to be the national average weekly
wage (as delermined by the Secrelary pursu-
ant to section 6(b)) applicable at the time of
the injury.”.

f2) Section 10 is further amended by
adding at the end thereof the following new
subsection:

“fi) For purposes of this section with re-
spect to a claim for compensation for death
or disability due to an occupational disease
which does not immediately result in death
or disability, the time of injury shall be
deemed to be the date on which the employee
or claimant becomes aware, or in the exer-
cise of reasonable diligence or by reason of
medical advice should have been aware, of
the relationship between the employment,
the disease, and the death or disability.".

fb) Section 10(f) iz amended to read as fol-
lo

ws:
“tf) Effective October 1 of each year, the
compensation or death benefils payable for
permanent total disability or death arising
out of injuries subject to this Act shall be in-
creased by the lesser of—

“f1) a percentage equal to the percentage
(if any) by which the applicable national

weekly wage for the period beginning on
such Oclober 1, as determined under section
6(b), exceeds the applicable national average
weekly wage, as so delermined, for Lhe
period beginning with the preceding Oclober
1 or
“(2) 5 per centum.".
NOTICE OF INJURY OR DEATH

Sec, 11. (a) Section 12fa) is amended to
read as follows:

“Sec. 12. fa) Notice of an injury or death
in respect of which compensation is payable
under this Act shall be given within thirty
days after the date of such injury or death,
or thirty days after the employee or benefici-
ary is aware, or in the exercise of reasonable
diligence or by reason of medical advice
should have been aware, of a relationship
between the injury or death and the employ-
ment, excepl that in the case of an occupa-
tional disease which does not immediately
result in a disability or death, such notice
shall be given within one year after the em-
ployee or claimant becomes aware, or in the
exercise of reasonable diligence or by reason
of medical advice should have been aware,
of the relationship between the employment,
the disease, and the death or disability.
Notice shall be given (1) to the depuly com-
missioner in the compensation district in
which the injury or death occurred, and (2)
to the employer.”.

fb) Section 12fc) is amended by adding at
the end thereaf the following: “Each employ-
er shall designatle those agents or other re-
sponsible officials to receive such notice,
except that the employer shall designate as
its representatives individuals among first
line supervisors, local plant management,
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and personnel office officials. Such designa-

tions shall be made in accordance with regu-

lations prescribed by the Secretary and the

employer shall notify his employees and the

Secretary of such designation in a manner

prescribed by the Secretary in regulations.”.
fe) Seclion 12(d) is amended—

(1) by striking out “for his agent in charge
of the business in the place where the injury
occurred)” and inserting in lieu thereof the
following: “for his agent or agents or other
responsible official or officials designated by
the employer pursuant to subsection (c))’y

f2) by striking out “injury or death and”
and inserting in lieu thereof "injury or
death, (2)";

f3) by striking out “or (2)” and inserting
in lieu thereof “or (3)"; and

f4) by inserting after “the ground that” in
the clause redesignated as clause (3) (by
paragraph (3) of this subsection) the follow-
ing: “fi) notice, while not given to a respon-
sible official designated by the employer
pursuant to subsection f(c) of this section,
was given to an official of the employer or
the employer’s insurance carrier, and that
the employer or carrier was not prejudiced
due to the failure to provide notice to a re-
sponsible official designated by the employer
pursuant to subsection (c), or (ii)".

TIME FOR FILING CLAIM BASED ON OCCUPATIONAL
DISEASE

Sec. 12. Section 13(b) is amended by in-
serting “(1)” after “(b)” and adding al the
end thereof the following:

“f2) Notwithstanding the provisions of
subsection (a), a claim for compensation for
death or disability due to an occupational
disease which does not immediately resull
in such death or disability shall be timely if
filed within two vears after the employee or
claimant becomes aware, or in the erercise
of reasonable diligence or by reason of medi-
cal advice should have been aware, of the re-
lationship between the employment, the dis-
ease, and the death or disability, or within
one year of the date of the last payment of
ot sation, which ris later.”.

PAYMENT OF COMPENSATION

Sec. 13. (a) Section 14(b) is amended by
striking out “employer” and inserting in
lieu thereof “employer has been notified pur-
suant to section 12, or the employer”.

(b) Section 14 is amended by striking out
subsection (j) and by redesignating subsec-
tions (k) and (1) as subsections (j) and (k),
respectively.

LIENS ON COMPENSATION

Skec. 14. Section 17 is amended—

(1) by striking out “rb)";

(2) by striking out “entitled to compensa-
tion under this Act” and inserting in lieu
thereof “‘covered under this Act”; and

f3) by striking out “this Act, the Secretary
may authorize” and inserting in lieu thereof
“this Act or under a settlement, the Secre-
tary shall authorize”,

REVIEW OF COMPENSATION ORDER

Sec. 15. Section 21(b) is amended—

f1) by striking out “three” in paragraph
(1) and inserting in lieu thereof ‘five';

r2) by adding the following sentence at the
end of paragraph (1); “The Chairman shall
have the authority, as delegated by the Sec-
retary, to exercise all adminisirative func-
tions necessary to operate the Board.”;

f3) by striking out “two” each place it ap-
pears in paragraph (2) and inserting in lieu
thereof “three’; and

f4) by adding the following new paragraph
at the end thereof:

“¢5) Notwithstanding paragraphs (1)
through (4), upon application of the Chair-
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man of the Board, the Secretary may desig-
nate up to four Department of Labor admin-
istrative law judges to serve on Lhe Board
temporarily, for not more than one year. The
Board is authorized to delegate lo panels of
three members any or all of the powers
which the Board may exercise. Each such
panel shall have no more than one tempo-
rary member. Two members shall constitute
e quorum of a panel. Official adjudicative
action may be taken only on the affirmative
vote of at least two members of a panel. Any
party aggrieved by a decision of a panel of
the Board may, within thirty days after the
date of entry of the decision, petition the
entire permanent Board for review of the
panel’s decision. Upon affirmative vole of
the majority of the permanent members of
the Board, the petition shall be granted. The
Board shall amend its Rules of Practice to
conform with this paragraph. Temporary
members, while serving as members of the
Board, shall be compensated at the same
rale of compensation as regular members.”.
MODIFICATIONS OF AWARDS

Sec. 16. Section 22 is amended—

f1) by inserting “fincluding an employer
or carrier which has been granted relief
u'r?ier section 8(f))" after "party in inter-
est';

f2) by inserting “fincluding a case under
which payments are made pursuant to sec-
tion 44(i))" after “review a compensation
case”; and

f3) by adding at the end thereof the follow-
ing new sentence: “This section does not au-
thorize the modification of settlements.”.

FEES FOR SERVICES

SEc. 17. Section 28(e) is amended to read
as follows:

“fe) A person who receives a fee, graluily,
or other consideration on account of serv-
ices rendered as a representative of a claim-
ant, unless the consideration is approved by
the depuly commissioner, administrative
law judge, Board, or court, or who makes it
a business lo solicit employment for a
lawyer, or for himself, with respect to a
claim or award for compensation under this
Act, shall, upon conviclion thereof, for each
offense be punished by a fine of not more
than $1,000 or be imprisoned for not more
than one year, or both.".

REPORTS

SEc. 18. (a) Section 30(a) is amended—

(1) by inserting after “injury” the first
place it appears a comma and the following:
“which causes loss of one or more shifts of
work,"; and

(2) by adding al the end thereof the follow-
ing new sentence: “Notwithstanding the re-
quirements of this subsection, each employer
shall keep a record of each and every injury
regardless of whether such injury resulls in
the loss of one or more shifts of work.”.

(b) Section 30(e) is amended to read as fol-
lows:

“fe) Any employer, insurance carrier, or
self-insured employer who knowingly and
willfully fails or refuses to send any report
required by this section or knowingly or
willfully makes a false statement or misrep-
resentation in any such report shall be sub-
Jject to a civil penalty not to exceed $10,000
Jor each such failure, refusal, false stale-
ment, or misrepresentation,”

PENALTY FOR MISREPRESENTATION—
PROSECUTION OF CLAIMS

SEc. 19. Section 31 is amended to read as
Jollows:

“PENALTY FOR MISREPRESENTATION—
PROSECUTION OF CLAIMS

“Sec. 31. (a)i1) Any claimant or represent-

ative of a claimant who knowingly and will-
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SJully makes a false statement or representa-

tion for the purpose of oblaining a benefit

or payment under this Act shall be guilty of

a felony, and on conviction thereof shall be

punished by a fine not to exceed $10,000, by

;mg:isonment nol to exceed five years, or by
0

“r2) The United States attorney for the dis-
trict in which the injury is alleged to have
occurred shall make every reasonable effort
to promptly investigate each complaint
made under this subsection.

“b)(1) No representalion fee of a claim-
ant’s representative shall be approved by the
depuly commissioner, an administrative
law judge, the Board, or a court pursuant to
section 28 of this Act, if the claimant’s repre-
sentative is on the list of individuals who
are disqualified from representing claim-
ants under this Act maintained by the Secre-
tary pursuant to paragraph (2) of this sub-
section.

“t2)(A) The Secretary shall annually pre-
pare a list of those individuals in each com-
pensation district who have represented
claimants for a fee in cases under this Act
and who are not authorized to represent
claimants. The names of individuals con-
tained on the list required under this sub-
paragraph shall be made available to em-
ployees and employers in each compensa-
tion district through posting and in such
other forms as the Secretary may prescribe.

“tB) Individuals shall be included on the
list of those nol authorized lo represent
claimants under this Act if the Secrelary de-
termines under this section, in accordance
with the procedure provided in subsection
(i) of section 7 of this Act, that such individ-
ual—

“fi) has been convicted (without regard to
pending appeal) of any crime in connection
with the representation of a claimant under
this Act or any workers’ compensation stat-
ute;

“(ii) has engaged in fraud in connection
with the presentation of a claim under this
or any workers’ compensation statute, in-
cluding, but not limited to, knowingly
making false representations, concealing or
attempting to conceal material facts with
respect to a claim, or soliciting or otherwise
procuring false testimony;

“tiii) has been prohibited from represent-
ing claimants before any other workers'
compensation agency for reasons of profes-
sional misconduct which are similar in
nature to those which would be grounds for
disqualification under this paragraph, or

“fiv) has accepted fees for representing
claimants under this Act which were not ap-
proved, or which were in excess of the
amount approved pursuant to section 28.

“C) Nolwithstanding subparagraph (B),
no individual who is on the list required to
be maintained by the Secretary pursuant to
this section shall be prohibited from present-
ing his or her own claim or from represent-
ing without fee, a claimant who is a spouse,
mother, father, sister, brother, or child of
such individual

“tDJ) A determination under subparagraph
f4) shall remain in effect for a period of not
less than three years and until the Secretary
Sinds and gives notice to the public that
there is reasonable assurance that the basis
Jor the determination will nol reoccur.

“f3) No employee shall be liable to pay a
representalion fee to any representative
whose fee has been disallowed by reason of
the operation of this paragraph.

“f4) The Secretary shall issue such rules
and regulations as are necessary lo carry
oul this section.

25497

“fe) A person including, but not limited to,
an employer, his duly authorized agent, or
an employee of an insurance carrier who
knowingly and willfully makes a false state-
ment or representation for the purpose of re-
ducing, denying, or terminating benefits to
an injured employee, or his dependents pur-
suant to section 9 if the injury resulls in
death, shall be punished by a fine not to
exceed $10,000, by imprisonment not to
exceed five years, or by both.”,

SECURITY FOR COMPENSATION

SEc. 20. Section 32(a)(2) is amended by in-
serting “hased on the employer's financial
condition, the employer’s previous record of
payments, and other relevant factors,” after
“in an amount determined by the commis-
sion,".

COMPENSATION FOR INJURIES WHERE THIRD

PERSONS ARE LIABLE

Sec. 21. (a) Section 33(b) is amended to
read as follows:

“fb) Acceptance of compensation under an
award in a compensalion order filed by the
deputy commissioner, an administralive
law judge, or the Board shall operale as an
assignment lo the employer of all rights of
the person entitled fto compensation to re-
cover damages against such third person
unless such person shall commence an
action against such third person within six
months after such acceplance. If the employ-
er fails to commence an aclion against such
third person within ninety days after the
cause of action is assigned under this sec-
tion, the right to bring such action shall
revert to the person entitled lo compensa-
tion. For the purpose of this subsection, the
term ‘award’ with respect to a compensation
order means a formal order issued by the
deputy commissioner, an administrative
law judge, or Board.".

fb) Section 33(e)(2) is amended by striking
out *, less one-fifth of such excess which
shall belong lo the employer”.

fe) Section 33(f) is amended—

(1) by inserting “net” before “amount re-
covered'; and

r2) by adding at the end thereof the follow-
ing: “Such net amount shall be equal to the
actual amount recovered less the erpenses
reasonably incurred by such person in re-
spect to such proceedings (including reason-
able attorneys’ fees).”.

fd) Section 33(g) is amended Lo read as fol-
lows:

“fg)(1) If the person entitled o compensa-
tion (or the person’s representative) enters
into a settlemen! with a third person re-
ferred to in subsection fa) for an amount
less than the compensation lo which the
person (or the person’s representalive)
would be entitled under this Act, the employ-
er shall be liable for compensation as deler-
mined under subsection (f) only if written
approval of the settlement is obtained from
the employer and the employer’s carrier,
before the settlement is executed, and by the
person entitled to compensation for the per-
son’s representative). The approval shall be
made on a form provided by the Secrelary
and shall be filed in the office of the deputy
commissioner within thirty days after the
settlement is entered into.

“t2) If no written approval of the settle-
ment is obtained and filed as required by
paragraph (1), or if the employee fails to
notify the employer of any settlement ob-
tained from or judgment rendered against a
third person, all rights lo compensation and
medical benefits under this Act shall be ter-
minated, regardless of whether the employer
or the employer’s insurer has made pay-
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ments or acknowledged entitlement to bene-
fits under this Act.

“f3) Any payments by the special fund es-
tablished under section 44 shall be a lien
upon the proceeds of any seltlement ob-
tained from or judgment rendered against a
third person referred to under subsection
fa). Notwithstanding any other provision of
law, such lien shall be enforceable against
such proceeds, regardless of whether the Sec-
retary on behalf of the special fund has
agreed to or has received actual notice of the
settlement or judgment.

“(4) Any payments by a trust fund de-
scribed in section 17 shall be a lien upon the
proceeds of any settlement oblained from or
Jjudgment recorded against a third person re-
Jerred to under subsection (a). Such lien
shall have priority over a lien under para-
graph (3) of this subsection.”,

PENALTY FOR FAILURE TO SECURE PAYMENT

Sec. 22. Section 38 is amended by striking
out “$1,000" each place il appears in subsec-
tions (a) and (b) and inserting in lieu there-
of “$10,000".

ANNUAL REPORT

SEC. 23. The Act is amended by inserting

the following new section after section 41:
“ANNUAL REPORT

“Sec. 42, The Secretary shall make to Con-
gress at the beginning of each regular ses-
sion, commencing al the beginning of the
second regular session afler the enactment
of the Longshore and Harbor Workers' Com-
pensation Act Amendments of 1984, a report
of the administration of this Act for the pre-
ceding fisal year, including a detailed state-
ment of receipts of and erpenditures from
the fund established in section 44, together
with such recommendations as the Secrelary
deems advisable.”.

SPECIAL FUND

Sec. 24. (a) Section 44(c)(2) is amended to
read as follows:

“f2) At the beginning of each calendar
vear the Secrelary shall estimate the proba-
ble expenses of the fund during that calen-
dar year and the amount of payments re-
quired (and the schedule therefor) to main-
tain adequate reserves in the fund. Each
carrier and self-insurer shall make pay-
ments into the fund on a prorated assess-
ment by the Secretary determined by—

“fA) computing the ratio fexpressed as a
percent) of (i) the carrier’s or self-insured’s
workers’ compensation payments under this
Act during the preceding calendar year, to
fii) the total of such payments by all carriers
and self~insureds under this Act during such
vear;

“{B) computing the ratio (erpressed as a
percent) of (i) the payments under section
8(f) of this Act during the preceding calen-
dar year which are atiributable to the carri-
er or self-insured, to (ii) the total of such
payments during such year attributable to
all carriers and self-insureds;

“tC) dividing the sum of the percentages
computed under subparagraphs (A) and (B)
Jor the carrier or self-insured by two; and

‘“4D) multiplying the percent computed
under subparagraph (C) by such probable
expenses of the fund (as determined under
the first sentence of this paragraph).™.

(b) Section 44 is further amended by strik-
ing out subsection (e) and by redesignating
subsections (f) through (k) as subsections f(e)
through (j), respectively.

fc) Section 44(h) fas redesignated pursu-
ant to subsection (b)) is amended by insert-
ing “and unpaid assessments” after ‘“civil
penalties”.

fd) Section 44(i) (as redesignated pursu-
ant to subsection (b)) is amended—
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(1) in paragraph (1), by striking out “and
11%, by inserting “certain”™ before “inilial”,
and by striking out “which occurred prior to
the effective date of this subsection’; and

(2) in paragraph (4), by inserting “(e)”
after “section 7".

fe) Section 44(j) fas redesignated pursuant
to subsection (b)) is amended lo read as fol-
lows:

“j) The fund shall be audited annually
and the resulls of such audit shall be includ-
ed in the annual report required by section
2.7

REPEALS

SEc. 25. Seclions 45, 46, and 47 are re-
pealed.

DISCRIMINATION AGAINST EMPLOYEES WHO BRING
PROCEEDINGS

SEC. 26. fa) Section 49 is amended by in-
serting after the first sentence the following
new sentence: "“The discharge or refusal lo
employ a person who has been adjudicated
to have filed a fraudulent claim for compen-
sation is not a violation of this section.".

fb) The second sentence of seclion 49 is

amended—

(1) by striking outl “$100” and inserting in
lieu thereof “$1,000”; and

f2) by striking out “$1,000" and inserting
in lieu thereof “$5,000".

CONFORMING AMENDMENTS

Sec. 27. fa) The Longshoremen's and
Harbor Workers' Compensation Act is fur-
ther amended—

(1) striking outl paragraph (6) of section 2
and inserting in lieu thereof the following:

“{6) The term ‘Secretary’ means the Secre-
tary of Labor.”;

f2) by striking out “commission” each
place it appears and inserting in lieu there-
of “Secretary’; and

(3) by striking out “commission’s"” and in-
serting in lieu thereof “Secretary’s”.

fb) Section 18(b) is amended by striking
out “, including the right of lien and priori-

ty provided for by section 17 of this Act,".

fc) Section 39fa) is amended by striking
out "Uniled States Employees’ Compensa-
tion Commission” and inserting in lieu
thereof “Secretary™.

fdJ)f1) Section 1 is amended by striking out

“Longshoremen’s” and inserting in lieu
thereof “Longshore”.

f2) Reference in any other statute, regula-
tion, order, or other document to the Long-
shoremen’s and Harbor Workers’ Compensa-
tion Act shall be deemed to refer to the Long-
;M;'re and Harbor Workers' Compensation

e

EFFECTIVE DATE

Sec. 28. (a) Excepl as otherwise provided
in this section, the amendments made by
this Act shall be effective on the date of en-
actment of this Act and shall apply both
with respect to claims filed after such date
and to claims pending on such date.

(b) The amendments made by sections
7(a), 7rel), 8(f), 11(b), 11(c), and 13 shall be
effective 90 days after the date of enaciment
of this Act and shall apply both with respect
to claims filed after such 90th day and to
claims pending on such 90th day.

fe) The amendmenis made by sections
2fa), 3fa), 5, and 8(b) shall apply with re-
spect to any injury after the date of enact-
ment of this Act.

fd) The amendments made by sections
6fa), 8(d), and 9 shall apply with respect to
any death after the date of enactment of this
Act.

fel(1) The amendments made by sections
2(c), 8fe)(l), 8(e)(d), Ble)(5), 8(g), 10(b), 15
through 20, and 22 through 27 shall be effec-
tive on the date of enactment of this Act.
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(2) The amendments made by sections
7(b), 7rc), 7(d), and 8(h) shall be effective 90
days after the date of enactment of this Act

{f) The amendments made by section 6(b)
shall apply with respect to any injury, dis-
ability, or death after the date of enactment
of this Act.

fg) For the purpose of this section—

f1) in the case of an occupational disease
which does not immediately result in a dis-
ability or death, an injury shall be deemed
to arise on the date on which the employee
or claimant becomes aware, or in the erer-
cise of reasonable diligence or by reason of
medical advice should have been aware, of
the disease; and

(2) the term ‘‘disability” has the meaning
given such term by section 2(10) of the Act
as amended by this Act.

fh)(1) The amendments made by section 7
of this Act shall not apply to claims filed
under the Black Lung Benefils Act (30
U.S.C. 901 et seq.).

(2) Section 422(a) of the Black Lung Bene-
fits Act is amended by striking out “During”
and inserting in lieu thereof “‘Subject to sec-
tion 28(hJ(1) of the Longshore and Harbor
Workers’ Compensation Act Amendments of
1984, during”.

And the House agree to the same.
Amend the title so as to read: “An Act
entitled the ‘Longshore and Harbor
Workers' Compensation Act Amend-
ments of 1984".".
Gus HAWKINS,
WiLLiam CrLay,
GEORGE MILLER,
DaLE KILDEE,
MATTHEW G. MARTINEZ,
MaJOR OWENS,
FRANK HARRISON,
SaLa BURTON,
JOoHN N. ERLENBORN,
THoMas E. PETRI,
RoN PACKARD,
JoHN McCaln,
Managers on the Part of the House.

ORrrIN G. HATCH,

DoN NICKLES,

Epwarp M. KENNEDY,
Managers on the Part of the Senate.

JOINT EXPLANATORY STATEMENT OF
THE COMMITTEE OF CONFERENCE

The managers on the part of the House
and the Senate at the conference on the dis-
agreeing votes of the two Houses on the
amendment of the House to the bill (S. 38)
entitled the “Longshoremen’s and Harbor
Workers' Compensation Act"” submit the
following joint statement to the House and
the Senate in explanation of the effect of
the action agreed upon by the managers and
recommended in the accompanying confer-
ence report:

The House amendment struck out all of
the Senate bill after the enacting clause and
inserted a substitute text.

The Senate recedes from its disagreement
to the amendment of the House with an
amendment which is a substitute for the
Senate bill and the House amendment. The
differences between the Senate bill, the
House amendment, and the substitute
agreed to in conference are noted below,
except for clerical corrections, conforming
changes made necessary by agreements
reached by the conferees, and minor draft-
ing and clarifying changes.
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STATEMENT OF MANAGERS
JURISDICTION
Senate bill

The Senate bill adds to the current ex-
press exemptions contained in section 2 of
the Act the following: (1) Employees exclu-
sively performing office clerical, secretarial,
security, or data processing work; (2) club,
camp, restaurant, museum, retail outlet and
marina personnel, (3) personnel of suppli-
ers, transporters or vendors temporarily
doing business with covered employers; (4)
aquaculture workers; (5) certain personnel
employed in specified grain elevator loading
operations; and (6) persons engaged in the
construction or repair of recreational vessels
under 65 feet in length and certain ship-
building and ship repairmen building speci-
fied barges and vessels.

These exemptions are conditioned upon
an employee being subject to coverage
under a State workers' compensation law.

Also, the bill specifically exempts the fol-
lowing employers: (1) clubs, camps, restau-
rants, museums, retail outlets, and marinas;
(2) aquaculture farms; and (3) builders or
repairers of certain small vessels.

House amendment

The House amendment generally follows
the Senate bill, but provides further qualifi-
cations. Individuals employed by a restau-
rant, museum, retail outlet, or marina are
exempt if they do not engage in construc-
tion, replacement, or expansion of such fa-
cilities (with an exception being made for
routine maintenance work). With respect to
personnel of suppliers, transporters, or ven-
dors temporarily doing business on the
premises of covered employers, the House
amendment restricts the exemption to per-
sonnel performing work not normally done
by the covered employer. The exemption for
individuals who build or repair recreational
boats under 65 feet is subject to qualifica-
tions where the employer is working on
both exempt and non-exempt boats.

The House amendment does not contain
an exemption for certain grain elevator op-
erations. Nor does the amendment contain
the exemption for individuals building or re-
pairing certain small vessels.

The House amendment prescribes rules
for granting limited exemption to individ-
uals performing land-based fabrication of
offshore oil production platforms.
Conference substitute

The Conference substitute exempts the
following individuals from coverage under
the Act (by excluding them from the defini-
tion of employee in section 2(3)): (1) individ-
uals employed exclusively to perform office
clerical, secretarial, security, or data proc-
essing work; (2) individuals employed by a
club, camp, recreational operation, restau-
rant, museum, or retail outlet; (3) individ-
uals employed by a marina and who are not
engaged in construction, replacement, or ex-
pansion of such marina (except for routine
maintenance); (4) individuals who (a) are
employed by suppliers, transporters or ven-
dors, (b) are temporarily doing business on
the premises of a covered employer, and (c)
are not engaged in work normally per-
formed by employees of that employer
under this Act; (5) agquaculture workers; and
(6) individuals employed to build, repair, or
dismantle any recreational wvessel under
sixty-five feet in length.

These exemptions are conditioned upon
an individual being subject to coverage
under a State workers’ compensation law,
Thus, if a State law exempts from coverage
an individual who otherwise falls within any
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of the above exemptions of the Longshore
Act, the Longshore exemption would not
apply. It is noted that the Conference sub-
stitute incorporates the exemptions con-
tained in the current statute (for a master
or member of a crew of any vessel, and for
any person engaged by a master to load or
unload or repair any small vessel under 18
tons net); these exemptions are, of course,
not conditioned upon coverage under a
State workers' compensation law.

In developing the Conference substitute,
the conferees reached certain understand-
ings regarding the new exemptions.

The Senate bill and the House amend-
ment contain indentical language for ex-
empting individuals employed exclusively to
perform office clerical, secretarial, security
or data processing work. As noted in both
the accompanyting Senate and House re-
ports, this exemption reflects that these in-
dividuals are land-based workers otherwise
covered under a State workers’ compensa-
tion law, and their duties are performed in
an office. However, the conferees expressly
adopt a qualification contained in both re-
ports: The Conference substitute does not
exempt employees classified as longshore
cargo checkers and clerks. Therefore, cargo
checkers and clerks remain fully within
Longshore Act jurisdiction.

With respect to club employees, the
report accompanying the House amendment
(House Report 98-570, 98th Cong., 1st Ses-
sion, at 4 (1983)) drew a distinction between
profit and nonprofit clubs, suggesting that
the exemption applies only to the latter.
Neither the Senate bill nor the language of
the House amendment recognize such a dis-
tinction. Nor is it the intention of the Con-
ference substitute to limit the exemption to
nonprofit clubs.

The Senate report (Senate Report 98-81,
98th Cong., lst Session, at 29 (1983)) de-
scribes what activities are included within
the meaning of aquaculture operations. The
conferees understand that, to date, the defi-
nition of maritime employment has never
been intrepreted to mean the cleaning, proc-
essing, or canning of fish and fish products.
But to foreclose any future problem of in-
terpretation, the term “aquaculture oper-
ations” should be understood as including
such activities.

The Conference substitute also incorpo-
rates an exemption from coverage (through
an amendment to section 3 of the Act) for
employees employed by facilities engaged in
the business of building, repairing, or dis-
mantling exclusively small vessels. The sub-
stitute defines what is meant by “small ves-
sels”, and also specifies the circumstances
where the exemption would not apply.

EXCLUSIVENESS OF REMEDY AND THIRD PARTY

LIABILITY
Senate bill

The Senate bill addresses seveal issues
growing out of the liability of employers
and third parties for damages or compensa-
tion. First, it provides that an employer’s li-
ability for compensation or benefits under
the Longshore Act would preclude liability
under any other workers' compensation law
or the Jones Act. Second, the bill deals with
what has not been exclusive liability for
shipbuilders under current law: Section 5(b)
of the Act now allows maritime negligence
actions against shipbuilders, in addition to
compensation otherwise available under the
Act. The Senate bill removes that dual li-
ability in two respects. It bars the maritime
tort action, thus respecting the principle of
workers' compensation being an exclusive
remedy. Further, the bill, anticipating that
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a shipbuilder may be indirectly exposed to
liability above compensation through ac-
tions by third parties grounded on theories
of contractual or tort indemnity or contri-
bution, bars those actions as well.

Finally, the Senate bill provides an ex-
emption to the Longshore Act's current pro-
scription of indemnity agreements under
Section 5(b) of the Act. That section is
made applicable currently to situations on
the Outer Continental Shelf by virtue of
SBection 4 of the Outer Continental Shelf
Lands Act (43 U.8.C. § 1333). The bill would
legalize those indemnity agreements insofar
as they apply to the Outer Continental
Shelf and would further preempt the appli-
cation of state laws prohibiting such indem-
nity agreements.

House amendment

The House amendment incorporates the
exclusive liability rule for shipbuilders
enunciated in the Senate bill. But the
amendment did not address the other issues
in the Senate bill.

Conference substitute

The Conference substitute deals with the
issues of overlapping and indirect liability
and of exclusive remedy as follows:

First, the substitute adopts, without
change, the rule of exclusive liability for
shipbuilders proposed in the Senate bill,

Second, the substitute removes the cur-
rent proscription with respect to mutual in-
demnity agreements between employers and
vessels as applied to the Outer Continental
Shelf by virtue of the Outer Continental
Shelf Lands Act.

Third, the substitute addresses that issue
of immunity in the situation where an em-
ployee of a subcontractor brings a third
party action against the contractor for a
work-related injury. The Supreme Court in
Washington Metropolilan Area Transit Au-
thority v. Johnson, 104 S. Ct. 2827 (1984),
changed key components of what had
widely been regarded as the proper rules
governing contractor and subcontractor li-
ability and immunity under the Longshore-
men's and Harbor Workers’ Compensation
Act.

The Conference substitute, in disapprov-
ing WMATA v. Johnson, achieves the follow-
ing: First, the obligation of the contractor
to secure compensation for the employee of
the subcontractor is a contingent one, which
is triggered only upon the failure of the sub-
contractor to secure compensation for its
own employees. Second, the contractor re-
mains amendable to suit by its subcontrac-
tors’ employees in those instances where the
subcontractor-employer has fulfilled its
statutory obligation to secure compensation
for its employees. Third, however, where
the subcontractor defaults in securing com-
pensation, thus triggering the contractor's
obligation, and the latter fulfills that obli-
gation, the contractor is deemed an “em-
ployer” for purposes of section 5(a) and
therefore entitled to immunity from suit by
the subcontractor’s employees. Fourth, if
the contractor utilizes a "wrap-up” insur-
ance policy to provide insurance coverage
for the benefit for satisfying the subcon-
tractor's primary obligation to secure com-
pensation, the contractor still remains ame-
nable to suit by employees of the subcon-
tractor; the contractor does not enjoy the
immunity afforded by Section 5(a) of the
Act.

The Conference substitute also provides a
special effective date, so that these amend-
ments apply to pending suits. This will
avoid the dismissal, under WMATA, of third-
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party suits which were pending or on appeal
on the date of enactment. (Any suit which
has gone to final judgment from which no
appeal lies as of date of enactment would
not be subject to the amendments).
WMATA, the conferees believe, does not
comport with the legislative intent of the
Act nor Iits interpretation from 1927
through 1983. The case should not have any
precedential effect.
MEDICAL SERVICES AND SUPPLIES
(a) Change of Physicians.
Senate bill

The Senate bill authorizes the Secretary
to order a change in physicians or hospitals
if charges exceed those prevailing in the
community.

House amendment

No provision.
Conference substitute

The House recedes but adds that the
doctor cannot charge more for Longshore
clients than for other patients.

(b) Debarment of Medical Providers.

(1) Senate bill

The Senate bill mandates the Secretary to
prepare a list of medical providers not au-
thorized to render medical care or provide
services under the Act.

House amendment

The House amendment contains similar
language.

Conference substitute
The Senate recedes.
(2) Senate bill

The Senate bill sets out criteria under
which the Secretary is required or permit-
ted to refuse to authorize a physician to
render medical care under the Act.

House amendment

The House amendment contains criteria
under which physicians and health care pro-
viders shall be excluded from providing
medical care when the Secretary makes cer-
tain determinations.

Conference substitute

The Senate recedes. The conferees do not
intend to bar the use of fee schedules by the
Secretary.

(3) Senate Bill

No provision.

House amendment

The House amendment provides specifi-
cally for reimbursement of employee's medi-
cal expenses rendered by a non-qualified
physician or provider in an emergency.
Conference substitute

The Senate recedes.
f4) Senate bill and House amendment

The Senate bill and the House Amend-
ment both prohibit employees from select-
ing a physician on the Secretary's list and
restrict an employee’s selection of a subse-
quent physician, where the initial choice
was a specialist. Furthermore, both delete
the requirement in the Act for an injured
employee to request permission from the
employer prior to seeking medical treat-
ment and lengthen from 10 days to 21 days
the period within which a treating physi-
cian must provide an employer with the
report of injury or treatment.

Con/ference substitute

The Conference agreement makes two
technical amendments. One is to make ex-
plicit the current requirement that the em-
ployee must request the employer to provide
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medical services in order to be entitled to re-
imbursement. The other is to retain the cur-
rent law requirement that a treating physi-
cian provide an employer with the report of
injury or treatment within 10 days. This is
to conform with the current law require-
ments in § 14(b) and (d) for the employer to
begin payments or controvert a claim.
(5) Senate bill

The Senate bill lists in subsections (j)(1)
and (2) the mandatory and permissive
grounds to debar physicians under Long-
shore.
House amendment

The House amendment incorporates these
in an earlier provision.
Conference substitute

Senate recedes.
(6) Senate bill

The Senate bill requires certain providers
to furnish the Secretary such data as is
needed to enforce debarment.
House amendment

No provision.
Conference substitute

House recedes.
(7) Senate bill

The Senate bill provides authority for the
Secretary subsequently to review a decision
debarring a medical provider for possible re-
instatement. The Senate bill also provides
the basis for a determination to remain in
effect.
House amendment

No provision.

Conference substitute

House recedes, but the conferees provide
for a minimum debarment period of three
years.

(8) Senate bill

The Senate bill grants the Secretary au-
thority to make rules and regulations neces-
sary to carry out the debarment procedures.

House amendment

The House amendment grants the same
right but with changes, The House would
require certain procedures, including hear-
ings on the record pursuant to section 556
of title 5, United States Code, and appeal of
Secretarial determination to the U.S, circuit
court of appeals.

Conference substitute

The Senate recedes but the Conference
agreement would add that the physician or
health care provider would be debarred
after the Secretary's decision, pending
appeal.

(e) Justifiable Refusal.
Senate bill

The Senate bill clarifies the grounds for
justifiable refusal to submit to medical or
surgical treatment. The Senate bill states
that religious tenets may excuse refusal to
undergo vocational rehabilitation.
House amendment

The House amendment states that such
grounds may excuse refusal to undergo
physical rehabilitation.
Conference substitute

Senate recedes, and references to either
vocational or physical rehabilitation are de-
leted.

HEARING LOSS CLAIMS
(a) apportionment of Liability.
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Senate bill

The Senate bill specifically authorizes ap-
portionment of hearing loss liability be-
tween or among employers.

House amendment

The House amendment makes no specific
reference to apportionment authority.

Conference substitute

The Senate recedes, maintaining current
law, whereby an employer can apportion its
liability through the special fund. However,
the conferees correct what the Benefits
Review Board in Primc v. Todd Shipyards
Corporation, 12 BRBS 190, 195 (1980), views
as “, . .a gap in the statutory scheme . . .”
of section 8(f). Currently, if an employee’s
aggravation of a pre-existing permanent
partial disability results in a subsequent per-
manent partial or permanent total disability
compensable under section 8(e)(1)-(20),
“[tlThe employer shall provide compensation
for the applicable period of weeks provided
for in that section for the subsequent injury
or for one hundred and four weeks, which-
ever is the greater” with the balance as-
sumed by the special fund.

This statutory scheme produces an inequi-
ty where the employer’s liability for the
subsequent injury translates into less than
104 weeks, in that the employer is still obli-
gated to provide benefits for 104 weeks
before special fund relief commences.

For this reason, the conferees amend sec-
tion 8(f) by substituting ‘‘less” for “‘greater™
in hearing loss cases compensated under sec-
tion 8(¢c)13). Thus, where the subsequent
injury results in either a permanent partial
disability or a permanent total disability for
which the employer is responsible for less
than 104 weeks' compensation, the employ-
er will be obligated to pay only for the
number of weeks attributable to the subse-
quent injury. If the subsequent injury
translates into more than 104 weeks' com-
pensation, the employer will pay only 104
weeks,

The conferees emphasize that in retaining
current law with respect to apportionment
of liability, the Conference substitute does
not disturb the liability allocation and in-
surance coverage rules articulated by Trav-
elers Insurance Company v. Cardillo, 225
F.2d 137 (2nd cir.), cert. denied, 350 U.S. 913
(1955), and the acceptance of any theory of
injury aggravation by which an entire
injury may be compensable.

(b) Audiograms.

Senale bill

The Senate bill and the House amend-
ment both afford audiograms special status.
The Senate bill states they are conclusive
evidence of hearing loss.

House amendment

The House amendment affords audio-
grams presumptive weight if a three-part
test is met and provides that the time period
for filing a claim does not begin running
until an employee is given a copy of the
audiogram.

Conference substitute

The Senate recedes to the House. In re-
quiring audiograms to be administered by
certified audiologists or otolaryngologists,
the conferees wish to assure that audiogram
results are certified by competent medical
personnel. In promulgating regulations
under this section the conferees expect that
the Department of Labor will incorporate
audiometric testing procedures consistent
with those required by hearing conservation
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programs pursuant to the Occupational
Safety and Health Act.

(c) AMA Guides.

The Senate bill, the House amendment,
and the Conference substitute all require
determinations of hearing loss in accord-
ance with the Guides to the Evaluation of
Permanent Impairment as promulgated and
modified from time to time by the American
Medical Association. The conferees view the
AMA Guides to be the most widely accepted
medical standards and wish to assure that
determinations will always be in accordance
with the most recently revised edition.

CAP ON DEATH BENEFITS

The Senate bill, House amendment, and
Conference substitute impose a cap on
death benefits of 2009 of the national aver-
age weekly wage, the same maximum appli-
cable to disability cases, The conferees
intend that the national average weekly
wage subjected to the cap shall be the na-
tional average weekly wage applicable on
the date of death.

COMPENSATION OF OCCUPATIONAL DISEASE
Senate bill

The Senate bill did not specifically ad-
dress the issue of occupational disease.

House amendment

The House amendment amended the cur-
rent law in numerous instances with respect
to claims related to occupational diseases.

Conference substitute
The Conference substitute provides that:
DEFINITIONS

Section 2. The conferees agree to a defini-
tion of “disability” in section 2(10) with re-
spect to a case in which an occupational dis-
ease manifests itself subsequent to the
claimant’s date of retirement. In all such
cases, the term "disability” shall mean per-
manent impairment, as determined by the
Guides to the Evaluation of Permanent I'm-
pairment as periodically published by the
American Medical Association. If those
Guides do not evaluate the impairment, the
conferees intend that other professionally
recognized standards be utilized in the de-
termination of impairment.

COMPENSATION FOR DEATH

Section 9(e). In the case of a death benefit
for an individual whose occupational disease
did not manifest itself prior to one year fol-
lowing retirement, the conferees intend that
the death benefit shall be the lesser of (a)
the applicable percentage of the national
average weekly wage on the date of death,
or (b) the last average annual earnings of
the deceased prior to retirement.

DETERMINATION OF PAY

Section 10. The House amendment estab-
lishes that the time of injury in the case of
& claim due to occupational diseases shall be
the date of the onset of the disabling condi-
tion. The House amendment additionally es-
tablishes that in cases where the claimant
was not employed, or not employed on a
full-time basis, prior to onset of the dis-
abling condition, the average weekly wage
shall be established in accordance with sub-
sections (a) through (d) of section 10, but in
no case less than the current national aver-
age weekly wage.

The Senate has no comparable provision.

The Senate recedes, with a clarification
that the “time of injury" for cases involving
an occupational disease shall be the time
when the claimant becomes aware, or in the
exercise of reasonable diligence or by reason
of medical advice should have been aware of
the relationship between the employment,
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the disease, and the death or disability. The
conferees specifically reject the date of last
exposure to the injurious substance as the
time of injury for determination of pay pur-
poses. None of the amendments to sections
9, 10, 12, and 13 relating to an occupational
disease disturb interpretations of existing
insurance contracts.

The conferees note, however, that a claim-
ant may have suffered a wage loss attributa-
ble to an occupational disease prior to recog-
nizing its relationship to employment. In
such case, the conferees intend that the
phrase of section 10(c), “other employment
of such employee”, shall be interpreted so
that compensation shall be based upon the
claimant’s wages prior to any reduction at-
tributable to the disability.

In a case in which the claimant retired
one year or less prior to the time of injury,
the conferees intend that the claimant’s last
wage serve as the basis for determining com-
pensation, in accordance with subsections
(a) through (d)(1) of section 10, as amended.
In cases where the time of injury occurs
more than one year after retirement, the
national average weekly wage at the time of
injury shall be used for determining the
level of benefits.

In adopting this section, the conferees
specifically reject the holdings of the Bene-
fits Review Board in Dunn v. Todd Ship-
vards, 13 BRBS 647 (1981), and Aduddell v.
Owens-Corning Fiberglass, 16 BRBS 131
(1984).

NOTICE OF INJURY OF DEATH

Section. 12. The Senate bill deletes “‘rea-
sonable diligence” as a basis for triggering
the running of the 30-day notice period and
adds in lieu thereof the communication of
medical advice.

The House amendment retains the ‘“rea-
sonable diligence” basis while adding the
“medical advice” basis, but states that no
notice is required for occupational disease
cases.

The conference substitute requires that,
in the case of a disability resulting from an
occupational disease, an employee or benefi-
ciary shall provide notice of the injury to
the employer within one year after the em-
ployee or the beneficiary was aware, or by
exercise of reasonable diligence or by reason
of medical advice should have been aware,
of the relationship between the employ-
ment, the disease, and the disability or
death. J

Time for Filing Claim Based on Occupa-
tional Disease

Section 13. The House amendment clari-
fies when the one year period for filing a
claim begins to run in a occupational disease
case.

The Senate has no comparable provision.

The Senate recedes, with an amendment
providing the claimant two years to file a
claim after the claimant becomes aware, or
in the exercise of reasonable diligence or by
reason of medical advice should have been
aware, of the relationship between the em-
ployment, the disease, and the death or dis-
ability.

SPECIAL FUND
(a) Retention Period.
Senate bill

The Senate bill increases an employer’s
retention period on section 8(f) special fund
cases to four years.

House amendment

The House amendment increases the
period to six years.
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Conference substitute

The conferees retain the current two-year
retention period, but in order to address
more comprehensively the fund liability
problem, the conferees adopt a new fund as-
sessment formula, amending section 44(c).

(b) Unauthorized Insurers.

The conferees further amend section 8(f)
by barring an uninsured employer or a carri-
er not authorized to write Longshore Act
coverage, in violation of section 32(a), from
special fund relief and, thereby, preclude
such employer or carrier from realizing a
benefit by avoiding the insurability require-
ments of the Act. This change does not alter
the employer/carrier's underlying obliga-
tion to pay compensation or the Secretary’s
right to seek relief under section 18(b).

(c) Fund Liability Issue.

Senate bill

The Senate bill requires an employer to
raise any section B8(f) special fund issues
prior to consideration by an administrative
law judge.

House substitute

The House amendment requires notifica-
tion prior to the deputy commissioner’'s con-
sideration, but affords the Secretary discre-
tion in excusing notice where an employer
could not reasonably have known of its basis
for special fund relief.

Conference substitute

The Senate recedes to the House.

The conferees intend by this provision to
encourage employers to raise the special
fund issue early in the claims adjudication
process, in order to assure the deputy com-
missioner and the Director of OWCP the
opportunity to examine the validity of the
employer’'s basis for seeking special fund
relief.

(d) Technical Amendments.

Senate bill
No provisions.
House amendment

The House amendment makes several
technical and conforming changes to pay-
ments under the special fund.

Conference substitute

The Senate recedes to the House with fur-
ther technical amendments and clarifies
that the results of the annual fund audit
will be incorporated into the annual report
required in new section 42,

{e) Conservator.

Senate bill

The Senate bill repeals existing section 45
and in lieu thereof adds new language creat-
ing a conservation committee, appointed by
the Secretary, with the authority to protect
the assets of the special fund. The commit-
tee would appoint a conservator who would
be a party in every case in which the liabil-
ity of the fund is raised and in every case
for which the fund has already begun pay-
ment. The conservator would be empowered
to order medical examinations and seek
modification of benefit payments.

House amendment

No comparable House provision.
Conference substitute

The Senate recedes, with the conferees
adopting amendments to sections 8(f) and
22 granting an employer/carrier continuing
status as a party in interest in special fund
disability and death cases attributable to
them for the life of the claim. This author-
ity would apply to all current fund cases.
The conferees believe this provision to be
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necessary to address an inability by the
Labor Department to monitor the existing
fund case load and is consistent with em-
ployers' greater direct liability stemming
from the amended assessment formula.

By permitting an employer or carrier to
remain a party in a special fund case, the
conferees do not intend to expand or con-
tract the rights of an employer or carrier
beyond those prevailing in a non-special
fund case. The conferees note that under
existing procedures, no benefits may be re-
duced or terminated without the employer
or carrier incurring a potential penalty.

SETTLEMENTS
Senate bill

The Senate bill provides a means to expe-
dite settlements by requiring the deputy
commissioner or administrative law judge to
approve a settlement within 30 days, absent
inadequacy or duress. If the deputy commis-
sioner disapproves a settlement, a written
statement containing the reasons for such
disapproval must be issued within 30 days
after submission, If the parties are repre-
sented by counsel, the agreements shall be
deemed approved unless specifically disap-
proved within 30 days after submission. Set-
tlements of death benefits and future medi-
cal benefits are permitted, and a settlement
is a complete discharge of the employer’'s
obligation.

House amendment

The House amendment is technical in de-
leting a specific provision granting automat-
ic approval unless a settlement is specifical-
ly disapproved within 30 days after submis-
sion.

Conference substitute

The Senate recedes. Further, the confer-
ees would prohibit an employer/carrier,
after reaching a settlement with a claimant
in a case which would otherwise be assigned
to the special fund, from subsequently seek-

ing relief from the special fund. A settle-
ment shall operate as a release from further
liability as the employer and carrier. The
fund, furthermore, shall not be liable for
the reimbursement of the costs of any set-
tlement or for the costs of any voluntary
payments of compensation made by the em-
ployer prior to a settlement. This provision
is intended specifically to overturn the ad-
ministrative law judge’s decision in Brady v.
J. Young & Company, 16 BRBS 31, (ALJ)
(1983).

Finally, settlements are specifically not
subject to modification under section 22.

EMPLOYEE WAGE STATEMENTS

Both the Senate bill and the House
amendment included identical language au-
thorizing employers to require employees
receiving compensation to submit a state-
ment of earnings not more frequently than
semi-annually. An employee who fails to
report earnings when requested, or omits or
understates such earnings forfeits the com-
pensation to which he was entitled during
the period of non-compliance.

The conferees retain this language una-
mended but clarify that where compensa-
tion already has been paid, necessitating a
credit in payments of future benefits, the
deputy commissioner may use discretion in
scheduling repayments of forfeited amounts
s0 as to avoid burdening the employee with
repayment of the full amount over an
unduly brief period.

PRESUMPTION
Senate bill

The Senate bill codifies the Supreme

Court's decision in U.S. Industries/Federal
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Sheet Metal, Inc. v. Director, OWCP, 455
U.S. 608 (1982), that the mere existence of a
physical impairment is insufficient to raise
the presumption of coverage.

House amendment
The House amendment is silent.
Conference substitute

The Senate recedes to the House, Senate
language originally proposed was prior to
the Supreme Court's reversal of the appeals
court decision holding that an impairment
itself would trigger the presumption. With
the Supreme Court's decision the conferees
agree the issue need not be addressed by the
statute.

BENEFITS REVIEW BOARD
Senate bill

The Senate bill grants the Secretary au-
thority to appoint up to four administrative
law judges temporarily to the Benefits
Review Board.

House amendment

The House amendment expands the
Board's permanent membership from three
to five, authorizes appointment of up to
three administrative law judges for 18-
month terms when the case backlog exceeds
1,000, requires a study of Board operations,
and grants the Chairman of the Board au-
thority over all administrative functions of
the Board, as delegated by the Secretary.

Conference substitute

The confereees agree to expand the
Board’s membership to nine, combining the
House's addition of two permanent mem-
bers with the Senate’s authority providing
for discretionary appointment of up to four
administrative law judges as temporary
members upon recommendation of the
Chairman of the Board.

However, given the Board's current back-
log, the conferees expect the Secretary ex-
peditiously to appoint four temporary and
two permanent judges, and to provide the
Board with the necessary support staff.

The conferees also accept the House's lan-
guage granting the Chairman the authority
to exercise all administrative functions nec-
essary for the Board's operation, authoriz-
ing the Board to sit in panels of three (such
panels constituting two permanent mem-
bers) designating two members as a panel
guorum and three permanent members as a
Board quorum, and authorizing discretion-
ary review of panel decisions but requiring
any such vote to be taken by permanent
members only.

Eliminated are the House's case-backlog
threshold necessary for triggering appoint-
ment of temporary members and authority
to conduct a study of Board operations.

Last, temporary members’ terms are limit-
ed to one-year, the maximum permitted by
the Office of Personnel Management.

REPORTS
Senate bill
The Senate bill imposes a civil penalty of
up to $25,000 if an employer “willfully fails
or refuses to send any report.”
House amendment

The House amendment reduces this to
$10,000 and utilizes a test of “knowingly and
willfully.”

Conference substitute

The Senate recedes with an amendment
extending the penalty to the falsification or
misrepresentation of information submitted
in reports required by the Secretary.
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PENALTY FOR MISREPRESENTATION-
PRESENTATION OF CLAIMS

Senate bill

The Senate bill raises the penalty for mis-
representation from a misdemeanor to a
felony and imposes a $25,000 fine/3 years
imprisonment.

House amendment

The House amendment raises the penalty
to a felony but imposes $10,000 fine/5 years
imprisonment.

Conference substitute

Senate recedes.
Senate bill

The Senate bill provides that a United
States Attorney shall make every reasona-
ble effort to investigate promptly each com-
plaint under this subsection.

House amendment

No provision.
Conference substitute

House recedes.
Senate bill

The Senate bill seeks to restrict the claim-
ant's representatives who may represent
employees in obtaining a benefit under the
Act. Grounds for disqualifying representa-
tion activities are provided. The Secretary is
required to license claimant representatives.
House amendment

The House amendment requires the Sec-
retary to publish a list of individuals not au-
thorized to represent claims based on Their
falling within one of the grounds stated for
disqualification. The House amendment
conforms this debarment procedure to that
afforded medical providers.

Conference substitute

Senate recedes.
Senate bill

The Senate bill penalizes an employer or
carrier for false statements or representa-
tions in denying or terminating benefits.
The Senate bill imposes $25,000 fine/3 years
imprisonment.

House amendment

The House amendment retains the penal-
ties but imposes $10,000/5 years imprison-
ment.

Conference substitute
Senate recedes.

COMPENSATION FOR INJURIES WHERE THIRD
PERSONS ARE LIAELE

Senate bill and House amendment

the Senate bill and the House amendment
both provide for a reversion to the employee
of a right to file an action against a third
person. The Senate bill affords this right
following a “reasonable time" after such
right passes initially from the employee to
the employer without the employer filing
such action. The House amendment re-
quires ruling within 90 days.

The Senate bill and the House amend-
ment also address when the 6-month period,
within which period the employee has an
initial right to file an action against a third
party, begins to run. The Senate bill states
that this period begins running at the issu-
ance of a formal compensation order. The
House amendment states that the period
begins running either on issuance of a
formal order or on payment to compensa-
tion voluntarily by an employer.

The Senate bill and the House amend-
ment both alter the priority for distribution
of proceeds in a recovery by judgment or
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settlement where the employee brings an
action against a third party. The Senate bill
gives priority to the employer's lien on com-
pensation and medical benefits paid, with
the employee retaining any excess first for
payment of attorney fees and costs. In a re-
covery by judgment only, the House amend-
ment guarantees the employee 15 percent of
any recovery remaining after reduction for
attorney fees and costs, before exercise by
the employer of its subrogation lien rights,

Conference substitute

The Conference substitute provides that
the 6-month period within which a person
entitled to compensation can file a third
party suit commences only upon the entry
of a formal order awarding compensation.
This is in accord with the decision in Pallas
Shipping Agency v. Duris, 103 S. Ct. 1991
(1983). The conferees expect that an em-
ployer who does make voluntary payments
will be able to obtain without delay the nec-
essary compensation order constituting the
formal award, so that the 6-month period
may commence. Once the assignment
occurs, the employer has 90 days within
which to file suit; otherwise, the right to sue
reverts back.

The Conference substitute establishes the
following priority for distribution of pro-
ceeds in a recovery by an employee: First,
the litigation expenses, including reasonable
attorney fees, are satisfied. This may re-
quire that the court exercise its discretion
to adjust the attorney fee to assure equity
for both the employee and his attorney.
The compensation lien on the net recovery
remains inviolable, consistent with Bloomer
v. Liberty Mutual Insurance, Co., 445 U.S.
T4 (1980).

Senalte bill

The Senate bill terminates the employer’s
liability for payment of compensation and
medical benefits if the employee fails to
notify the employer of any settlement ob-
tained from a judgment rendered against a
third party. In a case in which the special
fund will be liable for payments, the fund
has a lien on the proceeds of any settlement
or judgment.

House amendment

The House amendment makes a technical
amendment to change “Conservator” notice
to “Secretary” since the provisions estab-
lishing such a Conservator are not con-
tained in the House amendment.

Conference substilute

The Senate recedes with an amendment
making the fund’'s lien subject to a priority
lien which complies with section 302(c) of
the Labor-Management Relations Act of
1947 (29 U.S.C. § 186(c)).

Gus HAWKINS,

WirLiam CLAY,

GEORGE MILLER,

DaLE KILDEE,

MATTHEW G. MARTINEZ,

MaJor OWENS,

FRANK HARRISON,

SaLa BURTON,

JoHN N. ERLENBORN,

TroMAS E. PETRI,

RoN PACKARD,

JoHN McCaIN,
Managers on the Part of the House.

OrrIN G. HaTCH,

Don NICKLES,

Eopwarp M. KENNEDY,
Managers on the Part of the Senate.
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LEAVE OF ABSENCE

By unanimous consent, leave of ab-
sence was granted to:

Ms. MIKULSKI (at the request of
Mr. WricHT), for today, on account of
official business.

SPECIAL ORDERS GRANTED

By unanimous consent, permission
to address the House, following the
legislative program and any special
orders heretofore entered, was granted
to:

(The following Members (at the re-
quest of Mr. LenT) to revise and
extend their remarks and include ex-
traneous material:)

Mr. Crarg, for 60 minutes, on Sep-
tember 19.

(The following Members (at the re-
quest of Mr. pE Luco) to revise and
extend their remarks and include ex-
traneous material:)

Mr. Annunzio, for 5 minutes, today.

Mr. GonzaLez, for 60 minutes, today.

EXTENSION OF REMARKS

By unanimous consent, permission
to revise and extend remarks was
granted to:

Mr. VENTO, to revise and extend
prior to passage of H.R. 4567.

(The following Members (at the re-
quest of Mr. LENT) and to include ex-
treanous matter:)

Mr. BILIRAKIS.

Mr. BADHAM.

(The following Members (at the re-
quest of Mr. pE Luco) and to include
extraneous matter:)

Mr. STARK in two instances.

Mr. CoLEMAN of Texas.

Mr. HAWKINS.

Mr. FRANK,

Mr. LEVITAS.

Mr. RANGEL.

Mr. McCLOSKEY.

Mr. ACKERMAN.

Mrs. BurTon of California.

Mr. VENTO.

ADJOURNMENT

Mr. GINGRICH. Mr. Speaker, I
move that the House do now adjourn.

The motion was agreed to; accord-
ingly (at 12 o'clock and 55 minutes
p.m.) under its previous order, the
House adjourned until Monday, Sep-
tember 17, 1984, at 12 o’clock noon.

EXECUTIVE COMMUNICATIONS,
ETC.

Under clause 2 of rule XXIV, execu-
tive communications were taken from
the Speaker’s table and referred as fol-
lows:

4038. A letter from the Deputy Assistant
Secretary of the Air Force (Logistics and
Communications, transmitting notification
of the proposed decision to convert to con-
tractor performance the base supply func-
tion at Vandenburg Air Force Base, CA, pur-
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suant to 10 U.S.C. 2304 at (Public Law 96-
342, section 502(b) (96 Stat. 747));, to the
Committee on Armed Services.

4039. A letter from the Comptroller Gen-
eral of the United States, transmitting a
report on his review of the U.8. Capitol His-
torical Society's financial statements for the
years ended January 31, 1983 and 1982
(GAO/AFMD-84-66), pursuant to 40 U.S.C.
193m-1; to the Committee on Government
Operations.

REPORTS OF COMMITTEES ON
PUBLIC BILLS AND RESOLU-
TIONS

Under clause 2 of rule XXIII, re-
ports of committees were delivered to
the Clerk for printing and reference to
the proper calendar, as follows:

Mr. DELLUMS: Committee on the Dis-
trict of Columbia. Supplemental report on
H.R. 6223, (Rept. No. 98-1022, Pt. II). Or-
dered to be printed.

Mr. DELLUMS: Committee on the Dis-
trict of Columbia. Supplemental report on
H.R. 4994 (Rept. No. 98-1023, Pt. II). Or-
dered to be printed.

Mr. DELLUMS: Committee on the Dis-
trict of Columbia. Supplemental report on
H.R. 6224 (Rept. No. 98-1024, Pt. II). Or-
dered to be printed.

Mr. MINETA: Committee of conference.
Conference report on H.R. 5297 (Rept. No.
98-1025). Ordered to be printed.

Mr. UDALL: Committee on Interior and
Insuiar Affairs. H.R. 6206. A bill amending
the Act of July 28, 1978 (Public Law 95-238),
relating to the water rights of the Ak-Chin
Indian Community, and for other purposes;
with amendment (Rept. No. 98-1026). Re-
ferred to the Committee of the Whole
House on the State of the Union.

Mr. HAWKINS: Committee of conference.
Conference report on S. 38 (Rept. No. 98-
1027). Ordered to be printed.

PUBLIC BILLS AND
RESOLUTIONS

Under clause 5 of rule X and clause
4 of rule XXII, public bills and resolu-
tions were introduced and severally re-
ferred as follows:

By Mr. ROSE:

H.R. 6252. A bill entitled *“The Milk Pro-
tein Act of 1984"; to the Committee on
Ways and Means.

By Mr. MATSUI:

H.R. 6253. A bill to amend the Internal
Revenue Code of 1954 to permit individual
retirement accounts and individually direct-
ed accounts to acquire and dispose of tangi-
ble investment assets in transactions with
persons other than interested persons; to
the Committee on Ways and Means.

By Mr. MOAKLEY:

H.R. 6254. A bill to amend the Internal
Revenue Code of 1954 to make permanent
the exclusion from gross income for
amounts received under qualified group
legal services plans; to the Committee on
Ways and Means.

By Mr. NATCHER (for himself, Mr.
SNYDER, Mr. MazzoLr, Mr. HUBBARD,
Mr. HopPkins, and Mr. ROGERS):

H.R. 6255. A bill to designate the Federal
building and U.S. courthouse in Ashland,
KY, as the “Carl D. Perkins Federal Build-
ing and United States Courthouse'; to the
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gﬂnmltt.ee on Public Works and Transpor-
o,
By Mr. SHUMWAY (for himself and
Mr. HUBBARD):

H.R. 6256. A bill to provide that certain al-
lowances provided to certain employees of
the Panama Canal Commission will be
exempt from Federal taxation; to the Com-
mittee on Ways and Means.

By Mr. LEVITAS (for himself, Mr.
CoNTE, and Mr. DARDEN):

H.J. Res. 647. Joint resolution designating
the week of January T through January 13,
1985, as “National Productivity Improve-
ment Week"”; to the Committee on Post
Office and Civil Service.

ADDITIONAL SPONSORS

Under clause 4 of rule XXII, spon-
sors were added to public bills and res-
olutions as follows:

H.R. 2996: Mr. BORSKI.

H.R. 3024: Mrs. VUCANOVICH.

H.R. 4731: Mr. BryanTt, Mr. OBEY, Mr.
WirTH, Mr. HaLL of Ohio, Mr. Bosco, Mr. DE
LA Garza, Mr. SmiTH of Iowa, Mr. YATES,
Mr. TRAXLER, Mr. WoLrPE, and Mr. FLORIO.

H.R. 4923: Mr. Scuever and Mr. MARKEY.

H.R. 5307: Mr. Mooby.

H.R. 5593: Mr. WirLLiams of Ohio and Mr,
MARTINEZ.

H.R. 5745: Mr. GILMAN.

H.R. 5944: Mr. Russo, Mr. HowaARrDp, Mr.
LevinNe of California, Mr. Lipinski, and Mr.
DONNELLY.

H.R. 5995: Mr. BErMaN and Mr. BoRSKI.

H.R. 6054: Mr. COURTER, Mr. SEIBERLING,
Mr. CralG, and Mr. BOEHLERT.

H.R. 6066: Mr. BrRITT.

H.R. 6093: Mr. CourTER, Mr. CoNTE, Mr.
LotTt, Mr. RoBerTs, Mr. DENNY SMITH, Mr.
SoLoMmoN, Mr. Swirr, Mr. THomas of Cali-
fornia, Mr. WiNN, Mr. LuJaNn, Mr. WHITE-
HURST, Mr. ALBosTA, Mr. Barnes, Mr. MAcK,

Mr. LiriNskl, Mr. SmiTH of New Jersey, Mr.
PurserLL, Mr. Epwarps of Oklahoma, Mr.
SILIANDER, Mr. CARNEY, Mr. ROSTENKOWSKI,
Mr. LoEFFLER, Mr. HARTNETT, Mr. SENSEN-
BRENNER, Mr. SNYDER, Mr. TAvYLOR, Mr.
WaLKER, Mr. HAMMERSCHMIDT, Mr. LEw1s of
California, Ms. FIEDLER, Mr. STAGGERS, Mr.

GREGG, Mr. QUILLEN, Mr. CAMPBELL, Mr.
WoLr, Mr. Parris, Mr. Dreier of California,
Mr. RipGeE, Mr. GoopLING, Mr. BROOMFIELD,
Mr. MicHeL, Mr. McDape, Mr. Kasica, Mr.
BLILEY, Mr. STARK, Mr. LeacH of Iowa, Mr.
DeWing, Mr. Dicks, Mr. Rupp, Mr. UpaLL,
Mr. Price, Mr. MiLLErR of Ohio, Mr. SHUM-
WAY, Mr. SunpQuist, Mr. DEeELLUMS, Mr.
MovriNaRl, Mr, LUNGREN, Mr. WINN, Mr.
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HanseEN of Idaho, Mr. Younc of Alaska, Mr.
Yares, and Mr. MArTIN of New York.

H.R. 6117: Mr. ANnprews of Texas, Mr.
Bates, Mr. Borski, Mrs, Boxer, Mrs.
Burton of California, Mr. CORRADA, Mr.
DursIN, Mr. Eckart, Mr. Evans of Illinois,
Mr. FeiGHAN, Mr. McKinNNEY, Mr. ORrTIZ,
Mr. OTTINGER, Mr. SCHEUER, Mrs. SCHROE-
DER, Mr. Torres, Mr. Towns, Mr. UpaLt, and
Mr. WALGREN.

H.R. 6163: Mr. DE LA GARZA.

H.R. 6164: Mr. THoMAS of Georgia,

H.R. 6172: Mr. MARTINEZ, Mr. PATMAN, Mr.
MAVROULES, Mr. BRITT, Mr, WHITTAKER, Mr.
EcKART, Mr. Packarp, Mr. Torgres, and Mr.
DyMALLY.

H.J. Res 243: Mr. VOLKMER.

H.J. Res. 486: Mr. PRITCHARD, Mr, CLARKE,
Mr. Moopy, Mr. BRoyHILL, Mr. HEFNER, Mr.
St GERMAIN, Mr, Lowry of Washington, Mr.
MarTIN of North Carolina, Mrs. SCHNEIDER,
Mr. AKAKA, Mr. Forp of Michigan, Mr. Sis1-
SKY, Mr. CHANDLER, Mr. HaLL of Ohio, Mr.
Boner of Tennessee, Mr. DENNY SMITH, Mr.
Rarcurorp, Mr. Herrer of Hawali, Mr.
Kemp, Mr. BATEMAN, Mr. RoBerT F. SMITH,
Mr. HiLer, Mr. Nowak, Mr. WybpEN, Mr.
BriITT, and Mr. EARLY.

H.J. Res. 547: Mr. BATEMAN, Mr. RaHALL,
Mr. CooPER, Mr. UpaLL, and Mr. NICHOLS.

H.J. Res. 580: Mr. DascHLE, Mr. DELLUMS,
Mr. Lantos, Mr. THoMmAs of Georgia, Mr.
MARKEY, and Mr. UpaLL.

H.J. Res. 608: Mr. ANDERSON, Mr. ARCHER,
Mr. BapHaM, Mr. BepeELL, Mr. BoEHLERT, Mr.
BriTT, Mr. BroYHILL, Mr. CARPER, Mr.
CoynNe, Mr. DascHLE, Mr. DERRICK, Mr.
Dixon, Mr. DuncaN, Mr. Epwarps of Ala-
bama, Mr. FisH, Mr. Frippo, Mr. Frost, Mr.
HaMmivToN, Mr. HanseN of Utah, Mr. Haw-
KINs, Mr. HuTrto, Mr. JEFFORDS, Mr. JoNEs
of Tennessee, Mr. LeLanp, Mr. Lewis of
Florida, Mr. Lowery of California, Mr.
Lowry of Washington, Mr. Lusan, Mr. Map-
IGAN, Mr. MARRIOTT, Mr. MARTIN of New
York, Mr. MarTIN of North Carolina, Mrs.
MAaRTIN of Illinois, Mr. Moopy, Mr. NELSON
of Florida, Mr. Nowax, Mr. PorTER, Mr.
PRITCHARD, Mr. Rog, Mr. SaBo, Mr. SAWYER,
Mr. SCHEUER, Mr. SHARP, Mr. SIKORSKI, Mr.
SiMoN, Mr. SNYDER, Mr. SoLARZ, Mr. WHEAT,
Mr. YatroN, Mr. Younc of Florida, Mr.
Boner of Tennessee, Mr. CHANDLER, Mr.
CoUGHLIN, Mr. Danier, Mr. BERMAN, Mr.
ENcLISH, Mr. GramM, Mr. KoSTMAYER, Mr.
LanTos, Mr. McEweN, Mr. MorrisoN of
Washington, Mr. Ropino, Mr, TaLLoN, Mr.
WiLsoN, Mr. ALBOSTA, Mr. ANDREwWS of
North Carolina, Mr. ANprews of Texas, Mr.
BARTLETT, Mr. Biaccr, Mrs. Boces, Mr.
BrooMFIELD, Mr. BrownN of California, Mr.
BrowN of Colorado, Mr. BRYANT, Mr.
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CARNEY, Mr, CHAPPELL, Mr. CHAPPIE, Mrs.
CoLLINS, Mr. DeELLuMs, Mr, SMmiTH of Flori-
da, Mr. NicuoLs, Mr. AuCoiN, Mr. LeviN of
Michigan, Mr. WorLrE, Mr. Harxin, Mr.
MURTHA, Mr. Younc of Missouri, Mr. TRAX-
LER, Mr. WyDEN, Mr. PETRI, Mr. McKINNEY,
Mr. Sam B. HaLy, Jr., Mr. NEaL, Mr. EDGAR,
Mr. BiLIRAKIS, Mr. BARNES, Mr. PENNY, Mr.
PasHAYAN, Mr. GEPHARDT, Mr. KiLpee, Mr.
Weiss, Mr. DownNEY of New York, Mr. Fas-
CELL, Ms. FiepLErR, Mr. CROCKETT, Mr. AN-
Nunzio, Mr. MOORHEAD, Mr. GERAS, Mr. Em-
ERSON, Mr, TavzIN, Mr. SHELBY, Mr. FoLEY,
Mr. GEJDENSON, Mr. GINGRICH, Mr., HaLL of
Ohio, Mr. HARTNETT, Mr. HAYES, Mr. HiLL1s,
Mr. HorkiNs, Mr. HuNTER, Mr. HYDE, MTr.
LeacH of Iowa, Mr. LEaman of Florida, Mr.
LevINE of California, Mr. LeviTas, Mr. LoNG
of Maryland, Mr. McKERNAN, Mr. MARKEY,
Mr. MARTINEZ, Mr. MAVROULES, Mr. MoLLO-
HAN, Mr. NieLsoN of Utah, Ms. OAKAr, Mr.
OLIN, Mr. OXLEY, Mr. PANETTA, Mr. PATTER-
soN, Mr. Paur, Mr. RICHARDSON, MTr.
ROEMER, Mr. SAvAGE, Mr. SHAW, Mr. SILJAN-
pER, Mr. SkrEN, Mr. Roeert F. SMiTH, Mr.
DeNnNyY SmiTH, Ms. SNOWE, Mr, STANGELAND,
Mr. STRATTON, Mr. SYNAR, Mr. TORRICELLI,
Mr. Torres, Mr. VANDER JacT, Mr. WALKER,
Mr. WiNnN, Mr. WyLig, and Mr. Younc of
Alaska.

H.J. Res. 611: Mr. TaLLON, Mr, PASHAYAN,
Mr. Carr, Mr. RosErTs, Mr. JoNes of North
Carolina, Mr. BoNeEr of Tennessee, Mr.
COOPER, Mr. ACKERMAN, Mr. MARKEY, Mrs.
RoUuKEMA, Mr. WyLie, Mr. DeLLuMs, Mr.
Rosg, Mr. MapigaN, Mr. STokKES, Mr.
SAwYER, Mr. WoRTLEY, Mr. Lowery of Cali-
fornia, and Mr. LEwis of California.

H.J. Res. 615: Mr. Biacclr, Mr. BoNEr of
Tennessee, Mr. BrownN of California, Mr.
BurToN of Indiana, Mr. CoNnyers, Mr. CoURr-
TER, Mr. CROCKETT, Mr. FisH, Mr. FRANK,
Mr. FrosT, Mr. GREEN, Mr, HERTEL of Michi-
gan, Mr. Hover, Mr. HucHES, Mr. LELAND,
Mr. MarTiIN of North Carolina, Mr.
McGRATH, Mr. OWENs, Mr. RATCHFORD, Mr.
RICHARDSON, Mr. ScHAEFER, Mr. SMIiTH of
Florida, Mr. SNypEr, Mr. ToRRICELLI, and
Mr. WEIss.

H. Con. Res. 311: Mr. BurroN of Indiana,
Mr. GREGG, and Mr. PATMAN.

H. Con. Res. 322: Mr. MOLINARI.

H. Con. Res. 355: Mr. BOEHLERT, Mr.
PorTER, Mr. WorTLEY, Mr. McNuLTY, Mr.
Smite of Florida, Mr. BryanTt, and Mr.
LaNTOS.

H. Res. 171: Mr. VANDER JAcT, Ms. SNOWE,
Mr. Moorg, Mr. PeTri, Mr. TavziN, Mr.
SmrtH of Florida, and Mrs. BurTon of Cali-
fornia.
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