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Mr. HILLIARD changed his vote from
“‘yea’ to “‘nay.”

Mr. LOBIONDO, Ms. SLAUGHTER,
and Messrs. BARCIA, WISE, and
SERRANO changed their vote from
“nay’’ to ‘“‘yea.”

So the Journal was approved.

The result of the vote was announced
as above recorded.

PLEDGE OF ALLEGIANCE

The SPEAKER pro tempore (Mr.
LAazio of New York). Will the gen-
tleman from Washington [Mr. WHITE]
come forward and lead the House in the
Pledge of Allegiance.

Mr. WHITE led the Pledge of Alle-
giance as follows:

I pledge allegiance to the Flag of the
United States of America, and to the Repub-
lic for which it stands, one nation under God,
indivisible, with liberty and justice for all.

ANNOUNCEMENT BY THE SPEAKER
PRO TEMPORE

The SPEAKER pro tempore. The
Chair will entertain 10 1-minutes on
each side. Further 1-minutes will be en-
tertained after the end of the legisla-
tive business tonight.

REPUBLICAN CONTRACT WITH
AMERICA

(Mr. BOEHNER asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. BOEHNER. Mr. Speaker, our
Contract With America states the fol-
lowing: That on the first day of Con-
gress a Republican House will force
Congress to live under the laws as ev-
eryone else, that we will cut commit-
tee staff by one-third and cut the con-
gressional budget. And we have done
this, and much, much more.

It goes on to state that in the first
100 days we will vote on the following
items: A balanced budget amendment,
and we have done this; unfunded man-
dates legislation, and we have done
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this; line-item veto legislation, and we
have also done this; a new crime pack-
age to stop violent criminals that we
are in the process of now; welfare re-
form to encourage work, not depend-
ence; family reinforcement to crack
down on deadbeat dads and protect our
children; tax cuts for families to lift
Government’s burden from middle-in-
come Americans; national security res-
toration to protect our freedoms; Sen-
ior Citizens Equity Act to allow our
seniors to work without Government
penalty; Government regulatory re-
form; commonsense legal reform to end
frivolous lawsuits; and congressional
term limits to make Congress a citizen
legislature once again.

My colleagues, this is our Contract
With America.

BASEBALL IS NOT JUST A GAME

(Mr. BONIOR asked and was given
permission to address the House for 1
minute.)

Mr. BONIOR. Mr. Speaker, baseball is
not just a game of Mantle and Ruth
and DiMaggio.

Baseball is a game of that working
mother who sells peanuts outside Cam-
den Yards.

It is a game of that father who ushers
people to their seats at Tiger Stadium.

Baseball is a game of tens of thou-
sands of working men and women like
them who clean the seats and drive the
buses and work in the restaurants and
hotels outside the stadium, often for
very little pay.

And today, as we watch millionaires
fight with billionaires to come to an
agreement, it is those average Joes
who are being hurt most by this strike.

Mr. Speaker, baseball is not a small
industry.

It is part of the rhythm of America.

It brings balance to a time of chaos
and change.

Today, America is not turning
lonely eyes to Joe DiMaggio.

It is turning its eyes to us.

And it is time we join the President,
step up to the plate, and help put an
end to this baseball strike.

its

AFTER THE CONTRACT

(Mrs. SMITH of Washington asked
and was given permission to address
the House for 1 minute.)

Mrs. SMITH of Washington. Mr.
Speaker, this has been a dynamic
month as a freshman. It is just a little
over a month ago that we came with a
lot of promises to the American people.
We promised a balanced budget amend-
ment, line-item veto, and we are
marching on.

I was just interviewed by a news-
paper and asked, ‘“What do you think?”’

I said, ‘““Well, | said | would never run
because this Congress will never do
anything, and just 6 months ago | was
a write-in candidate, and | was re-
cruited, and | said, ‘O.K., I'll go for 2
years.””’

February 8, 1995

I have to stand before my colleagues
today and say, ‘““This Congress has done
more than | have seen any Congress do
in 2 years.”

After the contract, Mr. Speaker, we
are going to do more, and we are going
to take up some of the tough issues.

Today we have introduced a bill, a
group of freshmen, that will eliminate
gifts and trips. This will be a tough one
to take on, but both our leadership, the
committee chairs, and all of us believe
that it is time that we take on this
issue. It will be heard right after the
contract. It is something very, very
important that we do.

This Congress is not only good, but
we also have a high integrity, and we
are going to make sure that the Amer-
ican people understand that.

MR. ARMEY’S WARDROBE AND
THE MINIMUM WAGE

(Mr. GUTIERREZ asked and was
given permission to address the House
for 1 minute and to revise and extend
his remarks.)

Mr. GUTIERREZ. Mr. Speaker, | do
not mean to harangue the distin-
guished major leader. However, | heard
Mr. ARMEY say that he would fight an
increase in the minimum wage with
“‘every fiber in his body.”’

Well, | want him also to consider the
fibers on his body: the fibers that make
up his shirt, his suit, his socks, his tie.

If his clothes were made here in USA,
then | would bet that some of those fi-
bers were sewn together—by workers
earning the minimum wage.

As public servants, we should be will-
ing to give our constituents the shirts
off our back.

Instead, in Mr. ARMEY’s world, we
take the shirts that they make for us,
put them on our backs, and then tell
them that they are not even worth the
$4.25 an hour that they got making
that shirt. Mr. ARMEY may be the ma-
jority leader in this House, but he does
not speak for the majority of Ameri-
cans, most of whom want us to honor
our workers with a decent, liable wage.

We have all heard the story of the
“Emperor who had no clothes.”” Well, if
it were not for minimum wage employ-
ees, we would hear the story—the true
story—of the majority leader who had
no clothes.

Let us keep that in mind as we de-
bate the minimum wage.
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INTRODUCTION OF TRAVEL AND
TOURISM LEGISLATION TO BE
FORTHCOMING

(Mr. ROTH asked and was given per-
mission to address the House for 1
minute, and to revise and extend his
remarks.)

Mr. ROTH. Mr. Speaker, we in Con-
gress need to give additional attention
to the American travel and tourism in-
dustry. Do Members know that travel
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and tourism creates a $63 billion busi-
ness, and that it is the Nation’s second
largest employer?

Last year in Wisconsin, for example,
tourism brought in some $6 billion.
That is more than $17 million a day,
and it creates jobs for some 128,000
workers. In my district, people vaca-
tioning or traveling for business spent
$700 million and created 18,000 new
jobs. And that is true of just about
every single congressional district in
America.

Restaurants, hotels, service stations,
gift shops, rental services, and taverns
all rely on the tourism dollar. We in
Congress need to recognize this indus-
try for the jobs and prosperity it cre-
ates.

Mr. Speaker, | ask the Members to
call my office to sign on as original co-
sponsors on far-reaching travel and
tourism legislation that | will be intro-
ducing.

U.S. TRADE POLICY SEES NO
CHANGE, AMERICAN JOBS STILL
THREATENED

(Mr. TRAFICANT asked and was
given permission to address the House
for 1 minute, and to revise and extend
his remarks.)

Mr. TRAFICANT. Mr. Speaker, ev-
erybody was cheering because the
Trade Representative finally stood up
to those Chinese dictators. Not for
long. At this moment they are nego-
tiating a $8 billion energy deal with
China. Beam me up. John Wayne is
rolling over in his grave.

When will we learn, Congress, that
from Nixon to Clinton this policy of en-
gagement is nothing more than a pol-
icy of surrender that is Killing the
American workers. | say enough is
enough. No more wimp-outs, no more
deals, no more promises. Congress
should strip China of its most-favored-
nation trade status or Congress has no
anatomy at all.

Mr. Speaker, the last | heard, it was
still Uncle Sam. Let us not treat him
like Uncle Sucker anymore.

THE ONGOING RECORD OF THE
104TH CONGRESS

(Mr. BALLENGER asked and was
given permission to address the House
for 1 minute.)

Mr. BALLENGER. Mr. Speaker, |
hope the American people listening
note the contrast between what the
Democrats are talking—trivial, mean-
spirited nonsense—and what we are
talking about—the important issues
facing America. It is a pity that they
have nothing worthwhile to say.

If there is one thing the American
people appreciate is hard work. After
all, we are a nation built on hard work.

Well, Mr. Speaker, | am proud to re-
port that the statistics are in, and this
January was the most productive since
before 1981. Let’s compare some aver-
age numbers for the first January in
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each Congress from 1981 to 1993 with
the January just ended.

Number of hours in session—1981-93:
28. This Congress: 115.

Number of votes—1981-93: 9.3. This
Congress: 79.

Number of committee/subcommittee
sessions—1981-93: 25.4. This Congress:
155.

Number of measures reported out of
committee—1981-93: 1.6. This Congress:
14.

Mr. Speaker, the numbers speak for
themselves. This has been the most
productive Congress in recent history.

SUPPORT URGED FOR RAISING
THE MINIMUM HOURLY WAGE

(Mr. FIELDS of Louisiana asked and
was given permission to address the
House for 1 minute, and to revise and
extend his remarks.)

Mr. FIELDS of Louisiana. Mr. Speak-
er, | rise today to commend the Presi-
dent on recommending a minimum
wage Iincrease for the hard-working
people of this country.

There are people who wake up every
single morning in this country, go to
work every day, and at the end of the
day they are still poor, not because
they are lazy but because we need to
raise the minimum wage.

It is an absolute shame, Mr. Speaker,
that there are people who walk into
this Chamber making $550 a day and
tell people who are making a mere $680
a month that they are not entitled to a
cost-of-living adjustment. | find that to
be absolutely outrageous at best.

Mr. Speaker, we have not raised the
minimum wage since April 1991; ac-
cording to the Bureau of Labor Statis-
tics, there are an estimated 11 million
workers who earn the minimum wage,
two-thirds of which are adults.

Sixty percent are women, many are
heads of the households.

Finally, Mr. Speaker, what better
way to get people off of the welfare
rolls, than by giving them a chance to
be on a payroll that pays a decent
wage.

Mr. Speaker, | urge my colleagues to
stand up for the working people in the
country and vote ‘“‘yes’” to a minimum
wage increase, so that people can get
paid for the hard work that they do
every single day of their life.

THE HOUSE SETS A NEW RECORD
FOR PRODUCTIVITY

(Mr. MARTINI asked and was given
permission to address the House for 1
minute, and to revise and extend his
remarks.)

Mr. MARTINI. Mr. Speaker, correct
me if | am wrong, but was it not Casey

Stengel who often said, ‘““You could
look it up’’?
Well, you could look it up, Mr.

Speaker. When we have our 100th vote
sometime today, we will have set a new
record for productivity. Not only have
we had 100 votes earlier than any other
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Congress in the last 15 years, but we
have also had more votes.

Yes, Mr. Speaker, it has been hard
work. But look at what we have to
show: A balanced budget amendment, a
line-item veto, an unfunded mandates
bill, and maybe most important, a re-
formed Congress that is restoring the
faith of the American people in their
Government. After 40 years of one-
party rule, this is no small achieve-
ment. It comes from working hard and
keeping promises.

Today we will keep another promise
when we continue work on the crime
package. So far we have provided res-
titution for victims of crime. By the
close of business today, we will have
put an end to technical loopholes and
established an effective death penalty.

Mr. Speaker, it is all part of the real
change America wants.

MANDATORY BINDING ARBITRA-
TION RECOMMENDED TO SETTLE
THE BASEBALL STRIKE

(Mr. WILLIAMS asked and was given
permission to address the House for 1
minute.)

Mr. WILLIAMS. Mr. Speaker, big
league ball players, managers, league
owners, play ball.

In the last Congress, last September,
I introduced a mandatory binding arbi-
tration bill to try to save this year’s
season for the national pastime. | re-
introduced that bill in this Congress
last month.

I have been working with the Presi-
dent and the Secretary of Labor, and
the President is writing and will send
up this week his preference for binding
arbitration, and | will be introducing
that. Let us hope that the leadership of
this House will play ball with the
President. Let us save the 1995 baseball
season.

SUPPORT URGED FOR BILL TO
LIMIT FEDERAL APPEALS FOR
CONVICTED FELONS

(Mr. WHITE asked and was given per-
mission to address the House for 1
minute.)

Mr. WHITE. Mr. Speaker, in 1982, in
my district, a man named Charles
Campbell slit the throat of an 8-year-
old girl, her mother, and a next-door
neighbor. He was convicted by a county
jury, and under elaborate procedures
designed to give him every benefit of
the doubt, he was sentenced to the
death penalty by a separate jury. Yet
last April, 12 years after his sentence,
the sentence had still not been carried
out.

Why? He had spent his time in five
separate appeals, three Federal ap-
peals, trying to evade his sentence.
None of the appeals had any merit, and
he was finally executed last May.

Mr. Speaker, none of us is happy
when a criminal has to be executed,
but the present system makes a mock-
ery not only of the death penalty but
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of our entire system of criminal jus-
tice. We have to be clear that when we
impose a sentence, we are going to
carry it out, and that is why | hope
every Member of this House will give
serious consideration to the bill we will
consider this afternoon that will limit
the number of Federal appeals for con-
victed criminals.

RAISE THE MINIMUM WAGE

(Mrs. MALONEY asked and was given
permission to address the House for 1
minute.)

Mrs. MALONEY. Mr. Speaker, there
has been much rhetoric in this House
about helping working families. Yet
that rhetoric rings hollow when there
is vocal opposition to raising the mini-
mum wage.

Where | come from, if you work full
time making only $4.25 an hour, you
are living in poverty. The current min-
imum wage offers little incentive to go
off welfare and find a job.

Some say that increasing the mini-
mum wage will cost jobs, but study
after study shows that is just not true.
The minimum wage is at its lowest real
level in 40 years. But some in the ma-
jority seem out of touch with just how
little the minimum wage buys.

If | were to propose that Members of
Congress make only $4.25 an hour, peo-
ple would call that proposal ridiculous.
It is ridiculous. Members of Congress
cannot live on $4.25 an hour, and nei-
ther can anyone else.

Have a heart, raise the minimum
wage.
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SUPPORT H.R. 729

(Mr. JONES asked and was given per-
mission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. JONES. Mr. Speaker, last week
the State of North Carolina executed
Kermit Smith for the brutal kidnaping,
rape, and murder of a college cheer-
leader in 1980. Because of the burden-
some appeals process, the case dragged
on for 14 years, going before 46 judges
and the U.S. Supreme Court 5 times.
The victim’s family suffered each and
every time the case was brought up for
review.

Why must we penalize the victims
and their families? Haven’t they gone
through enough. Honest taxpaying citi-
zens question why criminals spend an
average of 15 years on death row ap-
pealing their cases. They question the
enormous cost of the appeals process.
They question the amount of time
courts spend hearing these cases, while
in turn ignoring other pressing mat-
ters.

We, as Members of Congress, have the
obligation and responsibility to
streamline this process for the victims’
families and the law-abiding citizen.
The Effective Death Penalty Act is a
step in the right direction. It sets time
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limits for the appeals process. We must
support H.R. 729.

TRUTH NEEDED ABOUT SURGEON
GENERAL NOMINEE

(Mr. MCINNIS asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks.)

Mr. MCINNIS. Mr. Speaker, well, we
have another issue boiling out there. It
is the issue of the appointment of the
Surgeon General, and this issue is
about credibility, credibility, credibil-
ity, credibility.

This is how the story goes so far. The
Surgeon General has the administra-
tion supply information to the chair-
woman of the Senate committee which
will hear the confirmation. That infor-
mation is that he had only performed
one abortion.

Later in the day that is revised by
the nominee, who says, “Well, it was
not really one. | think it was less than
a dozen.”

Now all of a sudden out there it was
not one, it was not a dozen, it is 700.

What is the truth? I am very con-
cerned that we will get a Surgeon Gen-
eral nominee out there who is going to
draw away and distract from the real
issues of health care in this country
and make the focus his credibility. If
he is not telling the truth, if the ad-
ministration is not giving us the truth,
he ought to step out and let somebody
else in.

APPOINT OUTSIDE COUNSEL TO
INVESTIGATE GOPAC

(Ms. ESHOO asked and was given per-
mission to address the House for 1
minute and to revise and extend her re-
marks.)

Ms. ESHOO. Mr. Speaker, according
to the Los Angeles Times a Wisconsin
couple gave $700,000 to GOPAC between
1985 and 1993. That is a lot of money.

The cornerstone of Federal election
law is disclosure, full disclosure. With-
in the past 5 years, GOPAC has raised
more than $7 million. The American
people should know where this money
came from, did these donors get any-
thing in return, and are there any con-
flicts of interest?

Mr. Speaker, these are important
questions, but we cannot get answers
because GOPAC refuses to provide a
list of its past contributors and how
much they contributed. What we know
is that many of GOPAC’s current do-
nors have issues pending before the
Congress. In light of these potential
conflicts of interest, an outside counsel
should be appointed to investigate
these matters.

The time has come for the House of
Representatives, especially the new
majority, to live up to their own rhet-
oric and call for an outside counsel to
investigate where GOPAC’s money has
come from and how it has been used.
The American people deserve to know.
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A NEW CONGRESS

(Mr. GANSKE asked and was given
permission to address the House for 1
minute.)

Mr. GANSKE. Mr. Speaker, the eyes
of the American people are on the
House of Representatives, and for a
change they like what they are seek-
ing. Recent polls show that the job ap-
proval rating for Congress has more
than doubled since we began work in
January, and the operative word Iis
“‘work.”

The 104th Congress is working hard,
keeping its promises, and making real
changes. Congress matters again. The
House of the people is getting on with
the business of the people at a pace un-
precedented in modern history.

But make no mistake, we are not
confusing effort with results. Here are
some of the things we have done: We
have reformed the rules of Congress; we
passed a balanced budget amendment;
we passed the line-item veto; we passed
the unfunded mandates restriction; and
we are well on the way to passage of a
vastly improved crime bill.

This is a new Congress, Mr. Speaker,
a can-do Congress that is worthy of the
people that we were sent here to serve.

MINIMUM WAGE NOT TIED TO
MEXICO

(Mr. FRANK of Massachusetts asked
and was given permission to address
the House for 1 minute and to revise
and extend his remarks.)

Mr. FRANK of Massachusetts. Mr.
Speaker, | am glad to hear the Repub-
licans talk about how they want us to
be able to work, because | take that to
mean that they will not try to bottle
up the President’s thoughtful, compas-
sionate proposal to raise the minimum
wage.

Now, | was a little concerned when |
read the Speaker’s opposition to it. |
was especially puzzled when | saw that
he said that one reason we could not
afford to raise the minimum wage of
American workers to a living wage,
and it is well below that now, is that
wages are so low in Mexico.

I am puzzled because when we were
dealing with the question of an Amer-
ican guarantee for Mexican loans,
many of us on the Democratic side felt
that we should address in that context
wages in Mexico, and we made the
point that we wanted to insist on
mechanisms in Mexico that would no
longer arbitrarily depress the wages of
Mexican workers, but allow them to
rise. We were told that that was really
none of our business.

But now the Speaker tells us that
precisely because Mexican wages are so
low, he cannot support giving Amer-
ican workers $5.15 an hour. This is vali-
dation of the point we made with re-
gard to Mexico, and it is further argu-
ment for raising the American mini-
mum wage.
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MAKE WELFARE A CASHLESS
SYSTEM

(Mr. FRANKS of Connecticut asked
and was given permission to address
the House for 1 minute and to revise
and extend his remarks.)

Mr. FRANKS of Connecticut. Mr.
Speaker, we must take cash out of our
current welfare system and replace it
with a debit card. Welfare dollars are
taxpayers’ dollars, and we need and de-
serve to have a proper accounting of
these funds.

A Columbia University study claimed
that 25 percent of welfare recipients
are drug abusers. If you have high un-
employment, high drug trafficking, and
high welfare use in our cities, where is
the money coming from? It is obvious
that we, as taxpayers, are inadvert-
ently fueling our criminal drug indus-
try by welfare.

A picture debit card system will help
solve this problem, since drug dealers
do not take American Express or any
other form of plastic. The proper dis-
pensing of welfare funds by electronic
transfer will improve our housing
stock in our cities, lower our utility
bills for our elderly, help make the
banking industry more efficient, and,
most importantly, allow our children
to receive their due assistance. This
could be the best form of eradicating
welfare fraud.

INSTITUTIONAL AND POLITICAL
DISCRIMINATION ALIVE AND
WELL IN BUTLER, GA

(Ms. McKINNEY asked and was given
permission to address the House for 1
minute.)

Ms. McKINNEY. Mr. Speaker, while
many people in this House feel that in-
stitutional and political discrimination
are a thing of the past, | would like to
draw their attention to the tiny town
of Butler, GA. After 10 years of no elec-
tions, the town of Butler will finally
have free and fair elections which do
not exclude its 46 percent black popu-
lation from being represented.

The Eleventh U.S. Circuit Court of
Appeals had to order the town’s all-
white council to open its polls and put
an end to rigging elections that kept
African-Americans off the town coun-
cil.

To my Republican colleagues who are
anxious to repeal motor-voter, the
Americans With Disabilities Act, and
the voting rights acts, | say beware. We
spend billions of dollars every year to
protect and promote democracy
abroad, and you want to spend billions
more for a star wars defense of democ-
racy at home.

Mr. Speaker, the bottom line is that
we are yet to achieve democracy and
equality right here at home, and the
last thing we need is a bunch of politi-
cians saying that inequality and injus-
tice at home are all right with them.
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REQUEST FOR ESTABLISHMENT
OF PROCEDURES FOR CONSIDER-
ATION OF A CERTAIN AMEND-
MENT TO H.R. 666, EXCLUSION-
ARY RULE REFORM ACT OF 1995

Mr. VOLKMER. Mr. Speaker, | ask
unanimous consent that when the
House resolves itself into the Commit-
tee of the Whole and takes up H.R. 666,
there be a time limitation on my
amendment of 50 minutes, divided
equally between myself and an oppo-
nent to the amendment, and that no
amendments be permitted to my
amendment.

The SPEAKER pro tempore (Mr.
LAzio of New York). Is there objection
to the request of the gentleman from
Missouri?

Mr. DELAY. Mr. Speaker, reserving
the right to object, and | do intend to
object, mainly because | do not mind
negotiating on limiting time on an
amendment, but | do mind limiting the
ability for Members to amend the gen-
tleman’s amendment.

Mr. Speaker, further reserving the
right to object, | yield to the gen-
tleman from New Mexico [Mr. SCHIFF].

Mr. SCHIFF. Mr. Speaker, | just
want to bring up the fact that the gen-
tleman from Missouri has raised two
questions: A motion to limit time and
a motion to make his own amendment
unamendable. | wonder if the gen-
tleman could explain why the second
portion of that request is there.

Mr. DELAY. Mr. Speaker, continuing
my reservation of objection, | yield to
the gentleman from Missouri [Mr.
VOLKMERY].

Mr. VOLKMER. Mr. Speaker, | had
not planned to. When 1 first negotiated
the time limit, | was going to make it
in the Committee of the Whole. And it
was only going to be basically on 45
minutes. And then | thought 50 min-
utes was easier to divide than 45.

But from that side of the aisle |
heard that some member of the com-
mittee from that side of the aisle may
even try to preempt me on this amend-
ment or there may be amendments to
my amendment or there may be other
things to take away my amendment.

Now, | have worked up this amend-
ment, and | would like to have the op-
portunity to offer it. | am just trying
to preclude that and restate my stand
on one issue, and that is the BATF. |
would just talk about that and limit
the time.

I am willing to limit the time as long
as we can do that, but if we are going
to be getting into a wrangle on this
thing, then | am not going to agree to
a time limit.

Does the gentleman understand that?
We may be here 3 or 4 hours.

Mr. DELAY. Mr. Speaker, continuing
my reservation of objection, | under-
stand the gentleman’s concern about
the time limit. And | might concur and
negotiate with the gentleman over a
time limit, but if the gentleman would
have consulted with the majority on
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his amendment, | think the majority
could have worked with him.

There are many Members on our side
that do not want to be limited in being
able to amend the gentleman’s amend-
ment or even substitute for the gentle-
man’s amendment, or in some cases
members of the committee may want
to offer the gentleman’s amendment,
members who are in agreement with
the gentleman.

I think it is the privilege of the ma-
jority to ask for cooperation and ask
for negotiation on unanimous-consent
requests.

Mr. Speaker, continuing my reserva-
tion of objection, | yield to the gen-

tleman from Massachusetts [Mr.
FRANK].
Mr. FRANK of Massachusetts. Mr.

Speaker, several things the gentleman
said made some sense to me, but then
I thought | heard the gentleman say
some members of the majority might
want to offer the gentleman’s amend-
ment. That one seemed a little disturb-
ing. The gentleman from Missouri has
been working on this amendment. The
gentleman is saying that some mem-
bers of the majority have plans to sort
of show the respect for intellectual
property rights of the Chinese Govern-
ment and steal the gentleman’s amend-
ment.

Mr. DELAY. Mr. Speaker, | would not
characterize it, in responding to the
gentleman, as stealing the gentleman’s
amendment. There are many on our
side of the aisle that feel like they
could support the gentleman’s amend-
ment if it was changed in certain ways.
We want the opportunity to investigate
that and to do that. To just arbitrarily
say that we cannot amend the gentle-
man’s amendment or substitute for it
or do something else with it, we just
cannot agree to that.

Mr. FRANK of Massachusetts. Mr.
Speaker, if the gentleman will con-
tinue to yield, then | misunderstood.
There is no effort to try to preempt the
gentleman’s right to offer that amend-
ment as his amendment since he is the
one who came up with it.

Mr. DELAY. Mr. Speaker, | think
those Members that are on the Com-
mittee on the Judiciary, by the rules
and by tradition, have the right to be
recognized before the gentleman from
Missouri. And whether a Member from
that committee offers whatever
amendment that may pertain to the
substance of the gentleman’s amend-
ment, we are not prepared right now to
say whether that is going to happen or
not.

Mr. FRANK of Massachusetts. So the
gentleman would have to satisfy him-
self with that flattery which imitation
is the sincerest form of?

Mr. DELAY. Mr. Speaker, | am not

sure | wunderstood the gentleman’s
question.
Mr. FRANK of Massachusetts. |

apologize for being unclear. The gen-
tleman from Missouri, having come up
with this, the notion that he has to
come up with the amendment, having
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put it forward, and then loses it be-
cause somebody else decides to put his
name on it, seems to me unfortunate.
But if the gentleman insists that that
is what the rules allow, | suppose that
is what happens.

Mr. DELAY. Mr. Speaker, continuing
my reservation of objection, | yield to
the gentleman from Missouri [Mr.
VOLKMER].

Mr. VOLKMER. Mr. Speaker, | recog-
nize that that is what the rules allow.
If the gentleman wishes to object, let
him object.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Missouri?

Mr. DELAY. Mr. Speaker, | object.

The SPEAKER pro tempore. Objec-
tion is heard.

EXCLUSIONARY RULE REFORM
ACT OF 1995

The SPEAKER pro tempore. Pursu-
ant to House Resolution 61 and rule
XXI11, the Chair declares the House in
the Committee of the Whole House on
the State of the Union for the further
consideration of the bill, H.R. 666.

O 1156
IN THE COMMITTEE OF THE WHOLE

Accordingly, the House resolved it-
self into the Committee of the Whole
House on the State of the Union for the
further consideration of the bill (H.R.
666) to control crime by exclusionary
rule reform, with Mr. RIGGS in the
chair.

The Clerk read the title of the bill.

The CHAIRMAN. When the Commit-
tee of the Whole rose on Tuesday, Feb-
ruary 7, 1995, the amendment offered by
the gentleman from North Carolina
[Mr. WATT] had been disposed of and
the bill was open for amendment at
any point.

Are there further amendments to the
bill?

Mr. SCHIFF. Mr. Chairman, | move
to strike the last word.

Mr. Chairman, | do not rise at this
time to offer an amendment. | rise to
comment on apparently a news broad-
cast that occurred last night with re-
spect to the bill, H.R. 666. | cannot tell
my fellow Members where this news re-
port took place. | did not see it. But |
received some calls this morning which
indicated that there was some ren-
dition of what we were doing on the
House floor yesterday and today with
respect to this good faith exception to
the exclusionary rule.

I think, Mr. Chairman, that it is just
important to make a point here, and
that is, we are proposing to make and
broaden an exception to the exclusion-
ary rule which already exists in law.
Apparently, the reports were that we
are trying to repeal legislatively the
entire exclusionary rule, as it was
enunciated by the U.S. Supreme Court,
first in Federal cases in 1914 and, sec-
ond, as applied to the States in 1961.

| certainly acknowledge, Mr. Chair-
man, that, and anyone could tell it
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from some of the remarks that were
made, that there are Members on our
side who feel that the entire exclusion-
ary rule should be repealed. There may
even be, though we have not heard
from them, | would not be surprised if
there are Members on the other side
who believe that, too.

There is always the argument that no
matter how evidence was seized that, if
it points to guilt, it should be used. |
do not personally share the view of re-
pealing entirely the exclusionary rule.
I think the point that the Supreme
Court made in the Mapp versus Ohio
opinion of 1961 was also important.

In that case of a total disregard of
constitutional protections based upon
search and seizure, the Supreme Court
said, we have tried everything else,
now we will try to suppress evidence as
a means of encouraging law enforce-
ment officers to comply with the
fourth amendment, which we do place
on them through the fourteenth
amendment.

PARLIAMENTARY INQUIRY

Mr. COLEMAN. Mr. Chairman, | have
a parliamentary inquiry.

The CHAIRMAN. Will the gentleman
from New Mexico [Mr. ScHIFF] yield for
a parliamentary inquiry?

Mr. SCHIFF. | yield to the gentleman
from Texas.

Mr. COLEMAN. Mr. Chairman, |
thank the gentleman for yielding to
me.

My inquiry, Mr. Chairman, is to get
an understanding of what place we are
in the procedure before the committee.
Is it correct that any of us could now
rise and seek recognition in order to
speak on the overall issue of the exclu-
sionary rule or the fourth amendment
or the bill, H.R. 666, without dealing
with an amendment? In other words,
any of us could now rise and speak on
the issue?

The CHAIRMAN. That is correct. The
bill is open to amendment at any point
under the 5-minute rule.

Mr. COLEMAN. But this is not an
amendment.
The CHAIRMAN. The gentleman

from New Mexico [Mr. SCHIFF] was rec-
ognized and was proceeding for 5 min-
utes.

Mr. COLEMAN. But not on an
amendment, am | correct?

The CHAIRMAN. The gentleman
from New Mexico has offered a pro
forma amendment.

Mr. COLEMAN. | thank the Chair.
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Mr. SCHIFF. Mr. Chairman, as indi-
cated, | am not offering an amendment
at this time. | have just sought rec-
ognition on the 5-minute rule, and I
will conclude in a moment here.

Mr. Chairman, | just want to point
out exactly where we are. | understand
that there are Members who may still,
because they so indicated, oppose this
particular bill, H.R. 666. |1 just wanted
to emphasize what this bill does and
what this bill does not do.
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This bill does not repeal legislatively
the entire exclusionary rule, or any-
thing even that comes close to it.
Speaking for myself, I would not sup-
port a bill that would entirely repeal
the exclusionary rule.

I think the Supreme Court had a
logic in saying that there was a reason
to exclude evidence in certain cases
that they enunciated, | thought very
well, in the Mapp versus Ohio decision
of 1961. Rather, we are taking an excep-
tion to the exclusionary rule which al-
ready exists. It has already been stated
by the Supreme Court in the Leon case.

In that case the Supreme Court said
that where police officers make an hon-
est error, a good-faith error, that in
that particular case it made no sense
under the theory of the exclusionary
rule, under the theory of trying to mo-
tivate law enforcement logic, to sup-
press that evidence.

We take that a little bit further. In
the area of searches without a search
warrant, and there are legal searches
without a search warrant, a search
warrant is not required under constitu-
tional law for every search, any more
than it is required for every arrest.
There can be arrests without a war-
rant.

My point is that we are making an
extension of an exception that already
exists, and | just want to conclude by
saying that we are not repealing the
entire exclusionary rule, and further,
we are not broadening the exception
that much.

I understand that Members, when we
get to final passage, will vote yes or no
as they see fit, but | just wanted to ex-
plain exactly what we were doing.

AMENDMENT OFFERED BY MR. CONYERS

Mr. CONYERS. Mr. Chairman, | offer
an amendment.

The CHAIRMAN. The Chair would
ask the gentleman, is this an amend-
ment that has been printed in the
RECORD?

Mr. CONYERS. This amendment has
not been printed in the RECORD, Mr.
Chairman.

The CHAIRMAN. The Clerk will re-
port the amendment.

The Clerk read as follows:

Amendment offered by Mr. CONYERS: Page
3, line 14, strike the close quotation mark
and the period which follows:

Page 3, after line 14, insert the following:

“(d) LIMITATION.—This section shall not
apply with respect to a search or seizure car-
ried out by, or under the authority of, the
Bureau of Alcohol, Tobacco, and Firearms.”’.

Mr. CONYERS. Mr. Chairman, this
amendment is offered by myself, the
gentleman from Missouri [Mr. VOLK-
MER], and the gentleman from Michi-
gan [Mr. DINGELL].

Mr. VOLKMER. Mr. Chairman, will
the gentleman yield?

Mr. CONYERS. | yield to the gen-
tleman from Missouri.

Mr. VOLKMER. Mr. Chairman, | wish
to take this time to thank whole-
heartedly the gentleman from Michi-
gan [Mr. CoNYERS] for offering this
amendment on my behalf.
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I will not take a lot of time because
I will let the gentleman from Michigan
go back, and then we will take a couple
hours, three hours to debate this. |
would just like to have plenty of time.

Mr. Chairman, | would like to point
out that the gentleman from Michigan
[Mr. CoNYERS] has offered this amend-
ment on my behalf because of what I
heard on the Republican side earlier
today, this morning, that one of their
Members on the Committee on the Ju-
diciary may, may supplant my oppor-
tunity to offer this amendment by of-
fering it themselves, or offering a simi-
lar amendment or something that has
changed.

As a result of that, and not knowing
what was going on on the Republican
side, and whether they were going to
do it or not do it, as a result, in order
to preempt them, | asked the gen-
tleman from Michigan [Mr. CONYERS]
to join with me in this amendment,
which he has been willing to do so that
we at least have the opportunity on
this side to offer our amendment.

Mr. Chairman, | hate to see, | really
do, this type of activity, because | do
not believe this type of activity is very
conducive to comity in this House and
the running of this House.

In my 18 years, Mr. Chairman, in my
18 years | have never known of anybody
in our party after an amendment has
been noticed, an amendment had been
notified and people have all been noti-
fied, that Members of the other party,
this party, when the minority party
has done that, no Member, no Member
ever in 18 years has ever said We may
offer an amendment ourselves to pre-
empt you the right to offer that
amendment.

Mr. Chairman, what is going on? |
thought just yesterday we started out
and we had good comity. The gen-
tleman from Texas [Mr. ARMEY], their
leader, had been able to work with our
leader and people and work out the
time frames on these crime bills. Then
they come up with some little dig like
this.

Mr. Chairman, | think it is really be-
neath anybody as a Member of this
House to come up with such a strategy.
It is childish, immature, and | cannot
understand their leadership and who-
ever came up with that strategy at all.
I am really disappointed that some
people on that side would even think of
doing such an insidious tactic.

Mr. SCHIFF. Mr. Chairman, | move
to strike the last word.

Mr. Chairman, | want to say, al-
though it is certainly true that the
gentleman from Missouri [Mr. VOLK-
MER] has worked on this amendment
for quite some time, | want to say that
the accusations of some kind of insid-
ious kind of motivations | think go
past where the situation calls for.

The fact of the matter is that we are
proceeding under an open rule. This, of
course, among other things, means
that unlimited amendments can be of-
fered. Those of us who are presently
monitoring this bill on the majority
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side, speaking especially of myself at
this moment, have a grave reservation
about the gentleman’s amendment, de-
spite the fact that a great deal of infor-
mation has come out that is very ques-
tionable, I am sorry to say, about the
Bureau of Alcohol, Tobacco and Fire-
arms, which | hope will be explored
even further through the committees
of this House.

I want to say that | have a reserva-
tion about excepting an entire police
agency in this bill over certain inci-
dents. It is a matter of fact that there
are still, even though | have this res-
ervation, there are members of my
party who are more strongly agreed
with the gentleman’s amendment, and
they wanted their opportunity to
present a similar view.

Therefore, | do not think that is the
same as some plot here to keep the
gentleman from Missouri from being
acknowledged for his role in this
amendment.

Mr. DINGELL. Mr. Chairman, | rise
in support of the amendment.

Mr. Chairman, the basic legislation
before us is bad legislation. It would
cause a raid by the BATF or any other
agency of Government, to be presump-
tively valid if there was any property
which was seized pursuant to the war-
rant.

That means any firearms owner,
owner of a shotgun, sporting ammuni-
tion, sporting weapons of any kind, or
target weapons in this country is sub-
ject to being raided without the slight-
est semblance of a defense as to the il-
legality of the search or seizure,
whether the law enforcement authority
has a warrant or not.

Mr. Chairman, let me read some
words from William Pitt which | think
we should keep in mind as we consider
the fourth amendment, which is at
least as precious as the first and the
second.

Here is what William Pitt had to say,
a great British parliamentarian:

The poorest man may in his cottage bid de-
fiance to all the force of the Crown. It may
be frail, its roof may shake; the wind may
blow through it: the storms may enter, the
rain may enter, but the King of England can-
not enter; all his forces dare not cross the
threshold of the ruined tenement!

What | am saying, Mr. Chairman, is
that in this country, until this legisla-
tion, under interpretations of the Con-
stitution by conservative courts, not
by a congregation of radicals, the ordi-
nary citizen was able to assume that he
was protected in his home against im-
proper raids and against improper pro-
cedures under warrants, or lacking
warrants, by law enforcement persons
entering his home. Under this legisla-
tion that will no longer be so.
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A man had a right to assume that he
was secure in his person, in his prop-
erty, in his home, and he had the right
to know that he was protected by the
courts.

H.R. 666 would do away with those
protections, and particularly so in the
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case of owners of firearms and sports-
men in this country who use their fire-
arms solely for law-abiding purposes,
legitimate sporting and hunting and
self-defense purposes.

Now, having said those things, let us
look a little bit at what it is that
BATF has done over their history. |
want my colleagues to go back with me
to the raid that was performed on the
home of a law-abiding citizen by the
name of Kenyon Ballew. BATF first en-
tered an apartment upstairs where
they held a shotgun at the head of
some 8-year-old children. When they
found they had raided the wrong place,
they then went downstairs, and they
broke through a back door in the man’s
home which was never used. It was es-
sentially a back door. They seized the
man’s wife and threw her into the hall
in only her underpants. Mr. Ballew was
coming out of the shower with a cap
and ball revolver seeking to defend his
home and his wife against a noisy band
of intruders who bore no indicia of
their service as law enforcement offi-
cers.

Indeed, the event was classed as a
training exercise. Mr. Ballew was shot
in the head, and he is today, if not
dead, still a cripple and still partially
paralyzed, incapable of speech.

This whole unfortunate matter was
covered up under the aegis of Mr.
Connelly, the then-Secretary of the
Treasury. My colleagues on the major-
ity side of the aisle will remember Mr.
Connelly.

I want to tell you about what they
did after the raid was concluded. They
went outside, still dressed as hippies
with beards and in scruffy clothes, and
at which time they first put on their
BATF armbands to show that they
were law enforcement officers engaged
in proper exercise of their legal author-
ity, and that they had given proper
warning to the individual of their au-
thority which, in fact, they had not.

I want to tell you a couple of other
things about the BATF. BATF ran a
citizen of the State of New Jersey off
the road while he was driving down the
road in New Jersey with his wife and
kids. They beat him up. Then they
found that they had attacked the
wrong citizen, and then they said, “If
you report this to anyone, we will be
back and give you some more.”

Now, | want to tell you about an in-
nocent collector, whose home they
raided. They seized all of his valuable
firearms, all legal, took them, put
them in barrels, damaged them, that is
the firearms. The citizen then had to
sue to recover the firearms which were
his lawful property, and whose proper
ownership was never contested by the
BATF or anybody else. But the law-
abiding citizen had to go to court to
sue, to recover property improperly
taken from him.

The records of BATF are rich with
this sort of abuse of the rights of citi-
zens.
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The CHAIRMAN. The time of the
gentleman from Michigan [Mr. DIN-
GELL] has expired.

(By unanimous consent, Mr. DINGELL
was allowed to proceed for 4 additional
minutes.)

Mr. DINGELL. The consequences of
the behavior of the BATF in these
kinds of cases is that they are not
trusted. They are detested, and | have
described them properly as jackbooted
American fascists. They have shown no
concern over the rights of ordinary
citizens or their property. They intrude
without the slightest regard or con-
cern.

Now, if you want a more recent
event, take a look at what they did in
Waco, TX. Is that a defensible event?
Scores of Americans were Kkilled be-
cause of ineptitude by BATF acting
under legal process, as they said, and
that whole matter is going to be sup-
pressed after scores of Americans have
been Kkilled because of the ineptitude
and crass misbehavior of the BATF.

Now, let us take a look at what this
legislation does. H.R. 666 says that
there is no defense in the courts
against that kind of behavior by BATF
or anyone else. The amendment offered
by the gentleman from Missouri says
that BATF is not included within that
rubric. They are not protected in their
misbehavior and they must defend
their cases on the basis of the propri-
ety of their behavior as now defined
under law.

Remember, all that the law now says
is that before you raid a man in his
home you have to do it incident to a
valid arrest or you have to do it with a
arrest or search warrant. | do not think
that is excessive in a free society, in
one where we expect the ordinary citi-
zen to be secure and protected in his
home.

Now, what is a citizen to do if he is
improperly raided under H.R. 666?
There is nothing, literally nothing,
that the ordinary citizen can do. The
only defense which a citizen has under
this kind of improper raid by BATF or
by any other agency, State or Federal,
was to have the information and the
evidence improperly seized suppressed.
H.R. 666 sanctifies misbehavior, and it
makes such yard, and such seizure of
property presumptively valid. It elimi-
nates any question of propriety by the
authorities.

Now, it is fair to say that with regard
to criminal misbehavior, that law en-
forcement agencies are able to and
have consistently watched wrongdoers
over a long period of time. They built
their cases with care. Having built
their cases with care, they then go to
court and get a proper warrant. Then
they would proceed to execute the war-
rant.

H.R. 666, if enacted, will be applied to
the ordinary citizen, not to the hard-
ened criminal, but rather to the law-
abiding citizen who has a rifle or shot-
gun in his closet or hanging over his
mantlepiece or under his bed, and he is
going to be the victim of this kind of
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legislation. His protection of home,
property and personal security will be
ended.

This is bad legislation. It has been
said today it does not affect the fourth
amendment. In point of fact, it blows a
huge hole in the fourth amendment.
What it says is that a raid conducted
improperly without proper warrant, or
without warrant at all, is presump-
tively valid, and the burden then shifts
on to the defendant who has been
wronged by his Government, by the
agencies of his Government, acting
under either no process or improper
process to defend himself. The wronged
citizen is compelled to retain a lawyer.
He is compelled to go through a long
and costly court procedure, and he can-
not, under H.R. 666, get protection af-
forded him by the requirements for a
proper search. He cannot have property
seized under an imperfect search war-
rant, or no search warrant excluded
from the trial. That is literally the
only defense that a citizen has against
improper behavior in terms of search
and seizure by law enforcement person-
nel.

The attack on H.R. 666 is not an at-
tack on law-abiding citizens. It is an
attack on wrongdoers. It is a bad piece
of legislation.

I urge the legislation be rejected, and
| urge the amendment offered by the
gentleman be adopted.

Mr. HYDE. Mr. Chairman, | move to
strike the requisite number of words.

Mr. Chairman, | rise in opposition to
the amendment.

I must say | was pleased to hear the
gentleman from Michigan quote Wil-
liam Pitts. We were thinking of Billy
Pitts on our side whom we all miss,
and | am glad, but | guess it was an
earlier William Pitts to whom he re-
ferred.

Waco suppressed: Gee, | remember
sitting through an exciting 1-day hear-
ing under the aegis of the former chair-
man of the House Commitee on the Ju-
diciary where we heard all and sundry
witnesses on the Waco situation. | do
not think it was suppressed, at least
insofar as that 1-day hearing was con-
cerned.

But | will just point out that the Bu-
reau of Alcohol, Tobacco and Firearms
is an executive agency. It is part of the
Treasury. Former Senator Bentsen,
who was the Secretary of the Treasury,
was its commander in chief. The
present Secretary of the Treasury is
the commander in chief, for want of a
better title, of the Bureau of Alcohol,
Tobacco and Firearms.

And so this attack on an executive
agency is interesting. | would suggest
if it is so horrible, let us get rid of it.
I would suggest the gentleman intro-
duce legislation to dissolve the Bureau
of Alcohol, Tobacco and Firearms.

Instead, you want to make an excep-
tion to a general rule which we are try-
ing to adopt, modifying the exclusion-
ary rule so guilty people who possess
evidence, contraband, when they are
arrested, that it gets admitted into evi-

February 8, 1995

dence. To make an exception for a sin-
gle agency of Government is really
foolish.

It would seem to me, if the Bureau of
Alcohol, Tobacco and Firearms is so
oppressive, we ought to get rid of it.
Let us attack it head on. Let us hold
hearings. 1 want to tell the gentlemen
on the other side, we are going to hold
hearings. We are going to hold hearings
on the excessive use of force as alleged
in Idaho, as alleged in Waco and other
places.
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We are going to look at that, abso-
lutely. We are not going to sit pas-
sively by or have 1-day hearings but to
carve out an exception to the exclu-
sionary rule for one agency of Govern-
ment which is an executive agency of
Government makes no sense.

Mr. DINGELL. Mr. Chairman, will
the gentleman yield?

Mr. HYDE. | yield to the gentleman
from Michigan.

Mr. DINGELL. |1
tleman for yielding.

Mr. Chairman, | express great affec-
tion and respect for my friend.

Mr. HYDE. And it is mutual.

Mr. DINGELL. I am just curious. The
gentleman is chairman of the Commit-
tee on the Judiciary. | am curious why
he is in such a rush to get this bill on
the floor before he has looked at the
kind of misbehavior that | have de-
scribed or the kind of misbehavior that
the gentleman is now describing.

Mr. HYDE. Well, all | can say is | do
not recall the gentleman introducing
legislation to dissolve, to dissolve the
Bureau of Alcohol, Tobacco and Fire-
arms. | would think that would be the
way to go if what the gentleman is half
true.

Mr. SCHIFF. Mr. Chairman, will the
gentleman yield?

Mr. HYDE. | yield to the gentleman
from New Mexico.

Mr. SCHIFF. | thank the chairman
for yielding to me.

Mr. Chairman, | oppose this amend-
ment also, and | do so because, as | un-
derstand the arguments that are being
made, they come down to this: The ar-
gument is that the Bureau of Alcohol,
Tobacco and Firearms is riding rough-
shod over the rights of innocent law-
abiding people, and | want to point out
that this was the testimony at our
hearing on the exclusionary rule that
the exclusionary rule does not protect
honest citizens from a law enforcement
agency or law enforcement officers who
are bent on ignoring constitutional
rights. And the reason for that is law-
abiding citizens are not going to have
any evidence of crime in their posses-
sion which can be suppressed under any
version of the exclusionary rule.

That is why this amendment is mis-
directed to this bill. But the chair-
man’s suggestion to look more closely
at the Bureau of Alcohol, Tobacco and
Firearms for other action is quite ap-
propriate.

thank the gen-
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Mr. LIGHTFOOT. Mr. Chairman, |
move to strike the requisite number of
words.

Mr. Chairman, | rise in opposition to
the amendment that is being offered
here this afternoon, for a number of
reasons. | think that the amendment is
probably motivated by legitimate ques-

tions and concerns about ATF’s in-
volvement in a couple of incidents.
But as Treasury, Postal Service’s

chairman and former ranking member,
we have had an opportunity to review
these incidents and work with ATF and
a number of other people. Not being
the boot-jacked Gestapo, as they were
described earlier, they are good, hard-
working Federal employees who have
families, men and women with chil-
dren, who are trying to make a living
and do what they think is right.

Earlier reference was made to the sit-
uation at Waco, TX, and | would sug-
gest to my colleague from Missouri and
others who are so incensed about the
Waco issue that rather than respond to
all the editorial vitriol that we have
read, which much of it is based in
untruths and innuendoes and hearsay,
that they take an actual look at the
case.

If you look at the Waco situation,
the warrant that was used initially was
a valid warrant. Eleven people were
charged. Eight of those people have
been convicted and are now in jail.

There were fully automatic weapons
in the Davidians’ compound, fully in
violation of the 1938—1934—Ilaw, which
prohibits use of ownership of fully
automatic weapons in this country. It
was a valid warrant.

I also suggest to the gentleman there
were other law enforcement agencies
involved in the Waco situation, as was
there was in Idaho. In fact, the fire was
not the result of the ATF, it was a re-
sult of the FBI. Attorney General
Reno, if you will remember, stood up
and said, ‘“‘I take the heat for this. It
was my decision.”

ATF is not a part of the Justice De-
partment; they are under the Treasury
Department. It was two separate law
enforcement agencies.

In the situation in ldaho, the ATF
had made a clean arrest. But when it
got into the fire fight, it was the U.S.
Marshall Service involved in that inci-
dent.

So | would just suggest, as the chair-
man of our subcommittee, we have
hearings that are coming up and if the
gentleman would like to withdraw the
amendment, we certainly would make
available for him the opportunity, or
anyone else who would like to be there,
to talk to ATF to bring this thing
down.

Mr. VOLKMER. Mr. Chairman, will
the gentleman yield?

Mr. LIGHTFOOT. 1 yield to the gen-
tleman from Missouri.

Mr. VOLKMER. | thank the gen-
tleman for yielding.
Mr. Chairman, | am not about to

come and testify and talk to the gen-
tleman’s subcommittee because it ap-
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pears to me, from just listening to the
gentleman’s statement, that the gen-
tleman is completely in agreement
with whatever Bureau of Alcohol, To-
bacco and Firearms has done in the
past, including keeping law-abiding
citizens’ guns from them after they
have executed a search warrant, no
charges ever filed. They have kept
those guns and still, even after filing
suit, spent all kinds of money to get
them back. The gentleman is saying
that is good stuff.

Mr. LIGHTFOOT. Reclaiming my
time, | say to the gentleman from Mis-
souri | have stood shoulder to shoulder
with him fighting for second amend-
ment rights. I own guns. | used to be a
gun dealer. I am a hunter. I will go to
the wall protecting the second amend-
ment rights to own a firearm. | think
it is important. It is part of the Con-
stitution. | think we should do that.

ATF has been charged with the re-
sponsibility of enforcing our Federal
gun laws. It is not a popular thing to
do. I would suggest, from comments
the gentleman from Michigan, [Mr.
DINGELL] made, there is probably not a
law enforcement agency in this coun-
try that you cannot go into and find
one of these anecdotal stories where
someone was mistreated. Unfortu-
nately, that is the nature of the busi-
ness because a lot of decisions have to
be made under pressure, and sometimes
those decisions are not correct, and we
will admit they are not correct.

I only say, to single one agency out,
as we are doing here, is poorly mis-
directed. If the gentleman persists with
his amendment, I am considering offer-
ing an amendment to the amendment
which would include in this exclusion
the FBI and U.S. Marshals Office. Let’s
include them all. The gentleman is to-
tally off base. The whole purpose of the
exclusionary bill that we are offering
anyway does not allow anyone to go in
on a raid without just cause. You still
have to have a warrant, you still have
to do it right. It only addresses the fact
that if, during the process of executing
that maneuver, you can obtain evi-
dence which later is valuable, it was
obtained in good faith, then it would be
allowed to be admissible in courts. It
does not exempt anyone’s rights or
cause anyone to be under undue pres-
sure from law enforcement people. If
you talk with law enforcement people,
every day those people work very hard.
A lot of times they do things that are
very much done in good faith, but it
gets kicked out in the courtroom, some
criminal goes free, and we really do not
solve the problem.

I really think we have a bit of a
witchhunt here.

Mr. FRANK of Massachusetts. Mr.
Chairman, | move to strike the reg-
uisite number of words.

Mr. Chairman, | just want to share
my sense of happiness that my Repub-
lican colleagues have succeeded so soon
in improving American Government.
We have just heard virtually every one
on the Republican side rise to speak in
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praise of the Bureau of Alcohol, To-
bacco and Firearms, to defend the ac-
tions in Waco, to defend the actions in
Idaho.

Now, it had not previously been my
experience that Republicans were as
supportive of the law enforcement ef-
forts of the Clinton administration.
And | guess Republicans said that once
they got into the majority, things
would get better. Well, they have ap-
parently gotten better more quickly
than | had thought, because we have
been hearing from our Republican col-
leagues today words of praise and sup-
port for the law enforcement Federal
agencies that | had not previously
heard. | appreciate this.

The simple act of the Republicans
switching from minority status when
they got to offer amendments and be
critical, to majority status where they
are now really responsible has appar-
ently had the wondrous byproduct of
improving the quality of the executive
branch.

Republicans, who on the whole when
they were in the minority were quite
critical of virtually all the actions of
the administration, now they are in
the majority, with the responsibility
for running this operation, find virtues
heretofore unchronicled in various of
the Clinton administration entities.

I want to say that | am pleased to
welcome this spirit of constructive-
ness. There is a higher degree of sup-
port coming forward than | have heard
before. I am glad they have found on a
second look that there is a lot more to
be supported.

I have myself not been critical of the
Bureau of Alcohol, Tobacco and Fire-
arms. | had not previously recollected
such Republican support. | hope it will
be noted the extent to which the Re-
publican leadership finds that the Fed-
eral law enforcement people at Waco
and Idaho should be praised.

| thank the gentleman.

Mr. CONYERS. Mr. Chairman, will
the gentleman yield?

Mr. FRANK of Massachusetts. | yield
to the gentleman from Michigan.

Mr. CONYERS. | thank the gen-
tleman from Massachusetts for yield-
ing to me.

Mr. Chairman, in the interest of com-
ity, | ask unanimous consent to with-
draw the amendment and that the gen-
tleman from Missouri [Mr. VOLKMER]
be recognized immediately to offer the
amendment.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Michigan?

Mr. SCHIFF. Mr. Chairman, | object.

The CHAIRMAN. Objection is heard.

Mr. FRANK of Massachusetts. Mr.
Chairman, | will reclaim my time to
say that | am sorry that the people on
the other side continue to want to deny
Mr. VOLKMER the credit to which he is
entitled for bringing this amendment
forward.

But | do think that it is clear enough
to say that this was the idea of the
gentleman from Missouri. Apparently,
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respect for law and order does not ex-
tend far enough to not try to steal
credit from the gentleman from Mis-
souri.

O 1230

Mr. CONYERS. Mr. Chairman, will
the gentleman yield?

Mr. FRANK of Massachusetts. | yield
to the gentleman from Michigan.

Mr. CONYERS. Mr. Chairman, could
I ask the gentleman from New Mexico
[Mr. ScHIFF], my friend, what the basis
of his objection is? We have already
worked in comity during this bill and
during the committee. I am puzzled
about this. This is a very small tech-
nicality, and would the gentleman just
tell us what is on his mind?

Mr. SCHIFF. Mr. Chairman, will the
gentleman yield?

Mr. FRANK of Massachusetts. | yield
to the gentleman from New Mexico.

Mr. SCHIFF. Mr. Chairman, | am not
sure how parliamentary it is to ask for
a reason for objection to unanimous
consents. | do not recall their side ever
having to explain, but | will be happy
to.

The gentleman from Michigan stood
up to offer the amendment. | guess
their side thought we did not know
what amendment it was they were
going to offer. The gentleman from
Missouri [Mr. VOLKMER] did not offer
the amendment; the gentleman from
Michigan offered the amendment.

| say to the gentleman, *“It is your
amendment, and it should stay your
amendment. We did not determine the
order in which your side stood up to
offer this amendment.”’

Mr. FRANK of Massachusetts. Re-
claiming my time, Mr. Chairman, I
would just ask my friend, “This unwill-
ingness to let the gentleman from Mis-
souri take credit for his amendment;
was it something he said?”’

Mr. CONYERS. Mr. Chairman, will
the gentleman yield?

Mr. FRANK of Massachusetts. | yield
to the gentleman from Michigan.

Mr. CONYERS. May | point out to
my friend, still my friend, that the
gentleman from Missouri [Mr. VOLK-
MER] is one of the cosponsors of the
amendment with the gentleman from
Michigan [Mr. DINGELL]. We are not
adding anything, and it may not come
as news to my colleague that he had
worked on this amendment, not only
now, but for quite a while.

Mr. FRANK of Massachusetts. Mr.
Chairman, | will yield to the gen-
tleman from Missouri [Mr. VOLKMER]
in the first place, but | suggest, to
economize, maybe the gentleman from
Michigan can ask unanimous consent
to change his name to VOLKMER.

Mr. Chairman, | yield to the gen-
tleman from Missouri.

Mr. VOLKMER. Mr. Chairman, |
would just like to point out to the gen-
tleman from New Mexico [Mr. SCHIFF]
that we have 2 years in which to oper-
ate in less than a little over a month,
is what we have to operate under. If
the gentleman persists in making such
what | call minuscule objections, ob-
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jections for minuscule reasons, | would
say to him, ““You can rest assured, gen-
tleman, that this gentleman knows
how to make objections to unanimous-
consent requests also.”

Mr. CONYERS. Mr. Chairman, will
the gentleman yield?

Mr. FRANK of Massachusetts. | yield
to the gentleman from Michigan.

Mr. CONYERS. Mr. Chairman, | ask
unanimous consent once more to with-
draw the amendment, and that the gen-
tleman from Missouri [Mr. VOLKMER]
be recognized immediately to offer the
same amendment.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Michigan?

Mr. SCHIFF. Mr. Chairman, | object.

The CHAIRMAN. Objection is heard.

Mr. BARR. Mr. Chairman, I move to
strike the requisite number of words.

Mr. Chairman, | have some remarks
that go to the substance of the amend-
ment which every person on the other
side is the author of it.

I have listened very carefully to the
learned remarks, to the gentleman
from Illinois, the distinguished chair-
man of this committee, and | think
they are very well spoken and very ap-
propriate.

As the distinguished chairman noted,
all of us who care about effective law
enforcement, who care about the
abuses that all of us have seen in law
enforcement over the years, including
in recent years, are very concerned and
are committed to addressing those
problems. Mr. Chairman, there are,
however, effective and appropriate
ways to address them, and then there
are ineffective and inappropriate ways,
such as this amendment, Mr. Chair-
man, which do not really get to the
heart of the matter and, in fact, may
provide window dressing and refuge for
those who really do not want to ad-
dress the problems.

In addition, Mr. Chairman, with re-
gard to the amendment itself, as a
former U.S. attorney and somebody
very familiar, | think, with the sorts of
joint law enforcement efforts that are
extremely important, particularly, but
not exclusively, in the area of attack-
ing organized crime and drug traffick-
ing in our country, it is frequent that
we in law enforcement, or those who
are still in law enforcement, find our-
selves involved in trying to orchestrate
very complex types of law enforcement
activities, and sometimes infrequently
those involve the Bureau of Alcohol,
Tobacco and Firearms, the FBI, DEA,
IRS, State and local agencies; and if in
fact, as it is, the intent of those of us
who support H.R. 666 to strengthen the
role of law enforcement in legitimately
carrying out those specific and impor-
tant types of criminal/anticriminal ac-
tivities and to ensure that evidence
that should be admitted into court is
in fact admitted into court under ap-
propriate safeguards which are in-
cluded in our system of justice, even
under H.R. 666, when in fact there may
have been a technical violation, but
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again everything has to satisfy the
standard of reasonableness; then | can
foresee very clearly and reasonably sit-
uations in which the rights of victims
and the rights of society in general are
going to be harmed if this amendment
passes.

For example, Mr. Chairman, if we do
have a joint operation involving BATF
as well as other agencies, State and/or
local and/or Federal, and there is a
question that arises as to whether or
not evidence should be admitted under
the terms of H.R. 666, the fact that
ATF may have had some role, whether
it is minor or major in that operation,
could provide an exception through
which a Mack truck could be driven,
and we would have in effect defeated
the intent of H.R. 666.

So, while | share the gentleman from
Missouri’s very eloguent statements on
this issue, as well as the gentleman
from Michigan’s very eloquent state-
ments on this issue, | think it does not
address the underlying issue that the
gentleman from Missouri raised both
today and yesterday with regard to the
second amendment which I, despite his
intimation yesterday, cherish, and
know about, and cherish as well as any
amendment to the Constitution, but
this is not the appropriate vehicle with
which to address those very fundamen-
tal concerns, and | agree they ought to
be addressed, and | do think that this
amendment, if it were to go forward,
would have the effect of defeating in
some instances, but perhaps in very
important instances involving major
drug trafficking cases, that our Gov-
ernment may choose to bring on behalf
of the citizens. This amendment could
have the effect of having evidence that
really ought to be admitted not admit-
ted, and it could have, therefore, Mr.
Chairman, an adverse impact and one
that | do not think the gentlemen on
the other side of the aisle who are pro-
posing really intend for it to have.

Mr. HOYER. Mr. Chairman, | move to
strike the last word.

Mr. Chairman, | rise in the strongest
possible opposition to this amendment.
Its premise is slanderous to 2,700 of our
fine law enforcement officers. It is a
bigoted statement | say to my friends
who have been the subject of bigotry.
An NRA letter says that soemhow ATF
agents, unlike all the other agents,
cannot be trusted. There is no evidence
of that. Two hundred sixty-six of those
agents since 1920 have lost their lives.
Do my friends on this side of the aisle
want those agents to believe that
somehow they are less trustworthy
than other law enforcement agents in
this country? | think not. The chair-
man of the Committee on the Judiciary
is correct. If that is our premise, then
let us abolish ATF.

My friends in this House, we are talk-
ing about crime bills. We are talking
about safe streets, and safe schools,
and safe communities, and safe neigh-
borhoods. They are threatened today
by some of the most violent, vicious
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people in America who traffic in guns
that will Kkill people very fast, and a lot
of them, not to hunt, not to shot at
targets, and they traffic in explosives.
We just had a plea by somebody in New
York who wanted to blow up the Unit-
ed Nations, undermine the security of
the international community. Who in-
vestigated and found that conviction?
An ATF agent.

Now | think this bill can be argued
one way or the other on its merits as to
whether you want to extend the exclu-
sionary rule good-faith to warrantless
searches or not. | think that is a legiti-
mate debate, but | say to my friend on
this side of the aisle: Let us not slander
some very good people who daily we
ask to go up against some of the most
dangerous, deranged criminals in this
land who threaten the stability of this
Nation.

There is no evidence to support the
contentions of the NRA that, unlike all
others, and | presume that they would
like to see this exclusionary rule ap-
plied to the Los Angeles Police Depart-
ment, or the New York Police Depart-
ment, or the Dallas or Miami Police
Department; they would like that.
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Their premise presumably is that
they are perhaps not as well-trained or
as carefully or as closely supervised as
the agents of ATF, and they are
wrong—dead wrong. | say to my friend,
the chairman of the committee, for
whom | have great respect and with
whom | am probably going to vote at
the conclusion of the consideration of
this bill, do not besmirch these offi-
cers, do not single them out. There is
no evidence on which to say that they
are less competent or less concerned
with constitutional protections.

They protect our country. We have
asked them to do so. We have asked
them to do one of the most difficult
jobs of law enforcement in this coun-
try—dealing with those who traffic in
illegal guns and explosives that can
Kill a lot of people very quickly.

Do not pretend that the debate on
this floor is simply in a vacuum to
make political points against our
friends on that side of the aisle, that
we will embarrass them for voting
against the NRA this time, and that
those 2,700 agents and all their prede-
cessors and that organization will
somehow be oblivious to the debate on
this floor that intimates that they are
less worthy of being extended this au-
thority than some other law enforce-
ment agents charged by the Govern-
ment of the United States to protect
the welfare of this Nation.

Mr. VOLKMER. Mr. Chairman, will
the gentleman yield?

Mr. HOYER. | am glad to yield to my
very good friend, the gentleman from
Missouri.

Mr. VOLKMER. Mr. Chairman, | am
just curious. Did the gentleman vote
against the amendment offered by the
gentleman from Michigan yesterday?

Mr. HOYER. No, | voted for it.
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Mr. VOLKMER. What did that do? It
did the same thing for all law enforce-
ment as what this does for BATF.

Mr. HOYER. | understand that. That
was on the merits.

Mr. VOLKMER. Yesterday the gen-
tleman said it was OK, and today he
said it is not.

The CHAIRMAN. The time of the
gentleman from Maryland [Mr. HOYER]
has expired.

(By unanimous consent, Mr. HOYER
was allowed to proceed for 2 additional

minutes.)
Mr. HOYER. Mr. Chairman, to re-
spond to my friend, the gentleman

from Missouri [Mr. VOLKMER], as | said
at the beginning, that is on the merits
of this issue. | think this is a serious
issue. There are a lot of Members on
this floor who are very concerned
about the fourth amendment, which is
an amendment that sets us apart from
much of the world. It was an amend-
ment that the forefathers thought was
critically important so that the King
Georges to come in future generations
could not simply say, “I’'m going to
come into your house; I'm going to
come into your private spaces to inves-
tigate’” absent probable cause and a
magistrate supposedly and in most in-
stances objectively making a deter-
mination that there is probable cause.

That is, | say to my friend, the gen-
tleman from Missouri, the objective
issue. This amendment does not deal
with a substantive issue. It deals with
politics, and in the process of politics
and posturing it deals with trying to
embarrass the other side. | understand
that. But my concern with it is that in
the process of doing that it slanders a
group of people that we ask to do one
of the most dangerous jobs in America.

Mr. Chairman, | ask my colleagues
on both sides of the aisle to reject this
amendment and then vote on the poli-
cies raised by the substantive bill it-
self.

Mr. BRYANT of Tennessee. Mr.
Chairman, | move to strike the reg-
uisite number of words.

At this point, Mr. Chairman, | would
join in the remarks and ask to be asso-
ciated with the remarks of the gen-
tleman from Missouri [Mr. VOLKMER]
as pertains to his regard for the BATF,
the Bureau of Alcohol, Tobacco and
Firearms.

As a former U.S. attorney, like the
gentleman from Georgia [Mr. BARR], |
had experience dealing with the ATF
on a daily basis and found that they
feel very strongly about their mission,
and, No. 2, they support by and large as
individuals, as | do, the second amend-
ment right to bear arms. | do not think
there is anyone any stronger than | am
in that regard, as are the Members
standing up and talking at this point.
And that is not the issue here. The real
issue is, what do we do with fighting
those criminals who carry guns and use
those weapons in the commission of
crime?

During my tenure as U.S. attorney
there was a project called Project Trig-
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ger Lock that focused on aggressive
prosecution of those criminals who
used guns in the commission of those
crimes. It was the prosecution of exist-
ing Federal laws, not new laws but
laws already on the books, prosecuting
felons in possession of weapons. And
that program was primarily the result
of the work of the ATF.

In our area we had one of the most
outstanding Trigger Lock programs
throughout the country, one which
formed a coalition between ATF and
local authorities, including sheriffs,
deputies, and police chiefs, in ferreting
out again those violent people, those
criminals who use guns in the commis-
sion of crime. This is what everyone
says we ought to do, and that is lock
up the people who commit the crimes
using the guns, but protect the rights
of those innocent law abiding citizens
who own and possess these weapons.

My experience with the ATF was
that they worked hand in hand with
other agencies very well. And as the
gentleman from Georgia [Mr. BARR]
said earlier, to amend this proposal,
this bill, would weak havoc on the law
enforcement activities of the ATF as
well as all the other agencies they
work with.

We had task forces, as | described
earlier, that involved local law enforce-
ment authorities in joint operations.
Just as a practical matter, to ham-
string the ATF with this type of
amendment, it would be an impossible
task for them to be functional. But |
think, more importantly, as the gen-
tleman from Maryland [Mr. HOYER]
pointed out, to label one agency with
perhaps mistakes made by some and
those yet to be decided—and | am sure
they will be fully aired as we progress
into our Judiciary Committee—but to
label one group and to focus on them
and exempt them from this bill, |
think, is unfair to the many outstand-
ing agents of the ATF.

My experience has been that they
were a well-trained, professional orga-
nization, trained on a par with other
Federal agencies, the FBI, the DEA,
Postal, Customs, INS, the whole works.
Without exception, | found they were
excellent officers. 1 think such an ex-
emption from this bill is unwarranted
and ill-conceived.

I think if we are going to do any-
thing, if there is a problem with ATF,
then let us look at it and see if the
agency should even exist. But again to
hamstring them with this type of
amendment is not a good idea, and I
would strongly oppose it.

Mr. SCHIFF. Mr. Chairman, will the
gentleman yield?

Mr. BRYANT of Tennessee. | yield to
the gentleman from New Mexico.

Mr. SCHIFF. Mr. Chairman, 1 just
want to say briefly that we have heard
some impassioned opinions about the
Bureau of Alcohol, Tobacco and Fire-
arms, both in their favor and in their
opposition. I want to point out, how-
ever that | do not think this is going to
be an amendment that will be decided
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on whether we approve of how the Bu-
reau of Alcohol, Tobacco and Firearms
by itself operates.

The issue is, will this amendment, if
it passes, affect those issues that the
sponsors and proponents have offered?
And the fact of the matter is, if in fact
any officer or group of officers—and |
say, “‘if’—have made a conscious deci-
sion to deliberately violate the con-
stitutional rights of any of our citi-
zens, the fact of the matter is that the
exclusionary rule of evidence does not
protect honest citizens anyway in that
circumstances because honest citizens
will not have the evidence of crimes
which can be suppressed and not used
against them at the time of trial.
There will never be any kind of crimi-
nal conduct, and that is why in my
judgment this amendment is mis-
applied, and if there are problems with
the Bureau of Alcohol, Tobacco and
Firearms, as suggested, | think other
remedies could be brought to bear by
this Congress.

Mr. WATT of North Carolina. Mr.
Chairman, | move to strike the reqg-
uisite number of words.

Mr. CONYERS. Mr.
the gentleman yield?

Mr. WATT of North Carolina. I am
happy to yield to the gentleman from
Michigan.

Mr. CONYERS. Mr. Chairman, | ask
unanimous consent to withdraw the
amendment, and that the gentleman
from Missouri [Mr. VOLKMER] be recog-
nized immediately to offer the same
amendment.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Michigan?

There was no objection.

The amendment has been withdrawn,
and the gentleman from Missouri [Mr.
VOLKMER] is recognized.

AMENDMENT OFFERED BY MR. VOLKMER

Mr. VOLKMER. Mr. Chairman, | offer
an amendment.

The Clerk read as follows:

Amendment offered by Mr. VOLKMER: Page
3, line 14, strike the close quotation mark
and the period which follows.

Page 3, after line 14, insert the following:

“(d) LiMITATION.—This section shall not
apply with respect to a search or seizure car-
ried out by, or under the authority of, the
Bureau of Alcohol, Tobacco and Firearms.”.

Mr. VOLKMER (during the reading).
Mr. Chairman, | ask unanimous con-
sent that the amendment be considered
as read and printed in the RECORD.

Is there objection to the request of
the gentleman from Missouri?

There was no objection.

The CHAIRMAN. Since this is a new
amendment, the Chair is inclined to
recognize the gentleman from Missouri
[Mr. VOLKMER] for the purposes of ex-
plaining his amendment.

Chairman, will
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Mr. VOLKMER. Mr. Chairman, | ask
unanimous consent that the gentleman
from North Carolina [Mr. WATT] be al-
lowed to continue and address the com-
mittee for 5 minutes.
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The CHAIRMAN pro tempore (Mr.
BURTON of Indiana). Is there objection
to the request of the gentleman from
Missouri?

There was no objection.

Mr. WATT of North Carolina. Mr.
Chairman, | hope my colleagues and
the American people have been listen-
ing to this debate on the underlying
bill. 1 do not want to deal with the
amendment itself. | want to talk about
the bill that has been offered, because
what this bill forces us to do is exactly
what we have seen happen on the Floor
of this House for the last 2 days. It
forces us to try to decide who is good
and who is bad.

If I hear one more time during the
course of this debate that this is not
about innocent people, that this is
about guilty people, | think 1 will
throw up. This is about the American
people and the Constitution of the
United States. It is about innocent peo-
ple who own guns, who might have
them in a closet somewhere and have
their door kicked in, which is why this
amendment was offered. It is about in-
nocent people like the gentleman from
Ilinois [Mr. RusH], who might have
bird seed in their closet, and have their
doors kicked in because some police of-
ficer thought he had some cause to do
it and could not go down to the court-
house and get a warrant.

It is about innocent people like the
gentlewoman from Colorado [Mrs.
SCHROEDER], who had a button, a cam-
paign button in her house, and had her
whole being violated by the FBI, who
came in, in violation of her rights.

It is about innocent people who own
homes, who have the right to be secure
in those homes. And we cannot afford
as America to turn the questions about
who is good and who is bad in our soci-
ety over to a police officer on the
street, whether that police officer is
from the ATF, the FBI, the CIA, the
Atlanta police, the Raleigh police, the
New York police. We cannot make
those choices, and the Constitution of
the United States put us in a position
where we did not have to make those
choices.

This debate points up exactly what
point | am making, because here we are
now talking about whether the ATF is
good or whether the FBI is good, or
whether this police department is good
or that police department is good. But
that misses the whole point. It misses
the point that every citizen in this
country is presumed to be good, pre-
sumed to be innocent, until they have
had their day in court, and that we
ought not allow a police officer in the
heat of the moment to kick somebody’s
door in and make that decision on the
spot.

The first amendment, as | indicated
yesterday, is not about people who en-
gage in mainstream speech. It is about
protecting the rights of the people to
say what they want when we do not
like what they are saying.

The fourth amendment is not about
protecting the guilty or the innocent.
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This is not about whether we like
criminals or not. Nobody in this House
likes criminals. | do not want the po-
lice officers out there on the street to
decide on the spot whose door they are
going to kick in and whose rights they
are going to violate, even if they are 99
percent right and there is just that 1
percentage point of people out there
whose rights they violated. Because
that 1 percent, that 1.3 percent we have
heard talked about here on this floor,
is what the fourth amendment was de-
signed to protect.

The CHAIRMAN. The time of the
gentleman from North Carolina [Mr.
WATT] has expired.

(By unanimous consent, Mr. WATT of
North Carolina was allowed to proceed
for 1 additional minute.)

Mr. WATT of North Carolina. Mr.
Chairman, this bill puts us in a posi-
tion of sitting here on this floor and
getting into these kinds of irrelevant
debates. | agree with my friend, the
gentleman from Maryland [Mr. HOYER].
We ought not exempt this one agency
without exempting other agencies. We
ought to exempt the entire American
people from the effects of this bill.
That is what the amendment ought to
say. If we believe in the Constitution
this demon bill, 666, ought to be with-
drawn and go back where it came from
and never see the light of day again.

Give me the Constitution, drawn by
the Founding Fathers, not some ver-
sion of rights thought up by the Repub-
lican Contract for America. | will take
the Constitution any day.

Mr. VOLKMER. Mr. Chairman, | rise
in support of my amendment.

The CHAIRMAN pro tempore. The
gentleman from Missouri is recognized
for 5 minutes.

(Mr. VOLKMER asked and was given
permission to revise and extend is re-
marks.)

Mr. VOLKMER. Mr. Chairman, | have
been listening to the debate here, and
what | hear concerns me greatly. Be-
cause what | hear is that we have noth-
ing but praise almost by the speakers,
especially the gentleman from lllinois,
the gentleman from lowa, the gen-
tleman from New Mexico, the gen-
tleman from Georgia, about one of the
most Rambo-rogue-law enforcement
agencies in the United States.

| say that this amendment is not po-
litical, Mr. Chairman. This is some-
thing that HAROLD VOLKMER has been
working on because | believe strongly
not only in the fourth amendment, but
every amendment to the Constitution,
including the second amendment. And
if there has ever been a violation by
any agency of this government of the
second amendment right of the people
and gun owners and hunters and sports-
men of this country, it is by the Bu-
reau of Alcohol, Tobacco and Firearms.

I as a member of the board of the
Firearms Civil Rights Legal Defense
Fund can tell you that this is not
something that just happened at Waco,
folks. It is not something that just
happened in Idaho, folks. Those are the
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big ones that got the news. The little
ones that we are working on right now,
this day, and been working on continu-
ously since | came to this Congress off
and on, it depends on who is running
the BATF, we have got them going on
right now, violations of individuals’
rights to own guns.

Well, how would you like it if you
had a gun collection and you were a
part-time law enforcement officer and
you did something that the BATF
agent just didn’t like, and he did not
like you, and he went and got a search
warrant and he went in and took all of
your guns, every one of them out of
your house, about 55 of them, and to
the gentleman from Ohio, | say, it hap-
pened in Ohio, and they took them
away. Never an indictment, never a
complaint. Three years ago. And guess
what, folks? He still has not got his
guns back. He has a lawsuit over it,
and we are helping him on it.

Mr. Chairman, | can tell you more.
How about places getting broken in by
BATF, and, “lI am sorry, folks, after we
have torn up the place, we did not find
anything.” ““I am sorry, folks, wrong
address.”’

What is going on with this Rambo
outfit? This is not something that just
started this year. When | first came to
this Congress | was a member of the
Committee on the Judiciary. | heard
about instances of BATF and how they
were trying to put gun dealers out of
business. And that is going on right
now, and | can tell you another in-
stance about that right now.
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They are trying to put dealers out of
business so they cannot sell the guns
that our people should have. That was
going on because they said there were
too many dealers that we have got to
get rid of them, and we have got to get
rid of the little ones because we cannot
investigate them all. That was their
excuse for their attitudes.

As a result of that, starting in 1978,
in my freshman year, | started working
on what became known in Missouri as
the Volkmer-McClure bill. In Idaho, it
is known as the McClure-Volkmer bill.
That bill corrected at that time many
of those abuses that were taking place.
And for a while it was awful quiet and
they behaved themselves. But right
now they are right at it again.

It is not much different when | first
came here; in fact, it is sometimes
worse.

This bill, without this amendment,
the gentleman from New Mexico, when
we were discussing it yesterday, said,
well, all it means is, if the difference is
that if they do not find anything, it
does not make any difference; if they
do not find anything illegal, it does not
make any difference if you have a war-
rant or you do not have a warrant.

Gentlemen, we all know that. That is
silly. What this bill does to the BATF
is give them a green light. They do not
have to go to the magistrate and get a
warrant for anything. They just go
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right in there and bust those doors
down.
The CHAIRMAN pro tempore (Mr.

BURTON of Indiana). The time of the
gentleman from Missouri [Mr. VOLK-
MER] has expired.

(By unanimous consent, Mr. VOLK-

MER was allowed to proceed for 5 addi-
tional minutes.)

Mr. VOLKMER. Just bust the doors
down and go in and take the guns and
if they find something illegal, they say
‘““Hey, we gotcha.”” And if they do not
find anything illegal, they say sorry.
Sometimes they do not even say that,
folks.

Right now they have guns in their
possession and some of them, by the
way, when they have been forced to re-
turn them, forced by court orders to re-
turn them, they are not worth a darn
anymore. They are damaged. They are
rusted. They make sure that our gun
owners do not have any guns. There is
not any other Federal agency or local
agency anywhere in this country that
is about this business, but this agency
is.

Now, they may do some good things
down the road, but they also do some
terrible things. 1 do not believe that
the civil rights, and | call them civil
rights, under the Constitution of my
gun owners, my hunters and my sports-
men, should be put in jeopardy by this
bill giving those very same agents the
right to go in and take them away. And
what | am amazed at, there has not
been one Member from that side of the
aisle to stand up in favor of sportsmen,
hunters, and gun owners.

Who has stood up? | will tell my col-
leagues who has stood up. Not just
Members on this side, the National
Rifle Association of America. What
does it say?

Just yesterday, ‘“The National Rifle
Association of America would like to
express our strong support for your
amendment exempting the Bureau of
Alcohol, Tobacco, and Firearms from a
relaxation of the new exclusionary rule
standard as embodied by H.R. 666. The
slipshod regard and generally low es-
teem that ATF has traditionally shown
for the constitutional rights of law-
abiding Americans indicates that the
term ‘good faith’ has little meaning for
them in the context in which they con-
duct their investigations. We would be
remiss in our responsibility to our
members and to the rights of all law-
abiding Americans were we to allow a
further relaxation of the fourth amend-
ment standards to which ATF already
gives short shrift to go unremarked
and unopposed. We urge all Members of
the House to vote in support of your
amendment.”

Also | would like to read from the
Gun Owners of America. They, too,
today delivered a letter to me.

“l urge you to support the Volkmer
amendment to H.R. 666. This amend-
ment simply states that the bill will
not apply to any searches and seizures
carried out by the Bureau of Alcohol,
Tobacco, and Firearms. BATF has de-
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veloped a torrid history when it comes
to violating people’s gun rights. And
thus, Gun Owners of America will score
the Volkmer amendment as a gun vote.
That is, a vote for the Volkmer amend-
ment will be scored as a pro-gun vote.”’

| just want to let all of my colleagues
know that what | have heard today on
this amendment really bothers me, be-
cause | know what BATF is doing out
there to our people. And yet I am not
going to have any avenue in this Con-
gress to do anything about it except
through this amendment. Because it is
very apparent to me that the chairman
of the Committee on the Judiciary, the
majority members of that Committee
on the Judiciary think that BATF is a
wonderful agency. And they are going
to go out and protect that agency. So
when | ask for hearings to look into
these abuses by BATF, they are going
to tell me, forget it, because we are
going to protect them. We are not
going to do anything to hurt that agen-
cy. That is a wonderful agency. That is
what | hear from that side.

| was prepared, we are watching some
right now, | was waiting just for the
opportune time to come to them and
say, we need to have some hearings. We
need to look into what this agency is
doing. Now | am not going to have that
avenue.

Mr. SCHIFF. Mr. Chairman, will the
gentleman yield?

Mr. VOLKMER. | yield to the gen-
tleman from New Mexico.

Mr. SCHIFF. | thank the gentleman
from Missouri for yielding.

I do not know if the gentleman re-
calls, but to the best of my recollec-
tion, on each of the firearms-related
bills that have been introduced on the
House floor, | believe the gentleman
and | have been on the same side of the
argument each and every time. That is
my best recollection.

Second of all, 1 will join the gen-
tleman in seeking hearings on the is-
sues that have been raised concerning
the Bureau of Alcohol, Tobacco and
Firearms on this floor.

My opposition to the gentleman’s
amendment very simply is his amend-
ment and this bill have nothing to do
with what the gentleman is talking
about. | would like to explain it two
ways.

The CHAIRMAN. The time of the
gentleman from Missouri [Mr. VOLK-
MER] has again expired.

(By unanimous consent, Mr. VOLK-
MER was allowed to proceed for 3 addi-
tional minutes.)

Mr. SCHIFF. Mr. Chairman, if the
gentleman will continue to yield, we
have the exclusionary rule intact now,
and it has not prevented any of the in-
cidents that the gentleman has de-
scribed. And it will not protect anyone
in a situation where, if as alleged by
the gentleman from Missouri, an agen-
cy or even an officer, one officer, have
become, to use the gentleman’s words,
a rouge officer, a rogue institution.
Those individuals who choose to abuse
their law enforcement power and do so
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for the purpose of harassing law-abid-
ing citizens are not going to be de-
terred by the exclusionary rule because
they are not looking for evidence to
use in a criminal case in the first place.

To turn it further the other way, this
offers a good faith exception. If ATF or
any other agency breaks down a door
without a search warrant to someone’s
house, in a situation where they needed
a search warrant, it is not good faith,
even if they happen to find something
that is illegal. It would not be allowed
under this bill. So with the utmost re-
spect, again, | suggest that the gentle-
man’s amendment, which he obviously
feels so very passionate about because
of his view of this agency, is not ap-
plied correctly toward this bill.

I thank the gentleman from Missouri
for yielding to me.

Mr. VOLKMER. | quite disagree with
the gentleman from New Mexico that
what | said before, it does not change
maybe what BATF is doing at the
present. But | still say, because they
can go on reasonable belief that what
they are doing is right without a war-
rant, which they cannot do today. They
have to get the warrant today. If they
are going to go in and take somebody’s
guns away from that house, they better
get a warrant.

Mr. SCHIFF. Mr. Chairman, if the
gentleman will continue to Vvyield,
again, there must be an objectively
reasonable belief that a search without
a warrant was in fact constitutional at
that time. If it is not supported when
that matter is reviewed by a mag-
istrate, the evidence would still be sup-
pressed and it does not protect inno-
cent citizens no matter what kind of
exclusionary rule standard we have.

Mr. VOLKMER. Let us talk about
that just for a minute. We have a little
case not far from right out here in Vir-
ginia. We talk about all these things
that these magistrates are going to do
and everything. How about when a
magistrate does not even know what
the law is and the agent does not know
what the law is. And he goes in and
asks for a search warrant to go into
somebody’s business and take away the
guns because he says that these guns
are illegal, the magistrate does not
know that they are not illegal, that
they are legal, and he issues the search
warrant and they go get it.

Now, what happens is that he gets
sued, and he is going to get sued, that
agent is. Now, the thing is that under
this, he would not have to go to that
magistrate.
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That agent based that on erroneous
information that an informant had
supposedly told him, and the mag-
istrate issued a warrant on that basis.

The CHAIRMAN. The time of the
gentleman from Missouri [Mr. VOLK-
MER] has expired.

(At the request of Mr. ScHIFF and by
unanimous consent, Mr. VOLKMER was
allowed to proceed for 3 additional
minutes.)
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Mr. VOLKMER. Under this bill, Mr.
Chairman, after that informant had
told that agent that information, he
could have gone down there and took
guns without a search warrant. For
that reason, | say if you want to pro-
tect your gun owners from these rogue
people, 1 would say Members had better
vote for this. This will be the last
chance, the only chance Members as
gun owners, people protecting gun own-
ers, will have the right to do that.

Mr. SCHIFF. Mr. Chairman, will the
gentleman yield?

Mr. VOLKMER. | yield to the gen-
tleman from New Mexico [Mr. SCHIFF].

Mr. SCHIFF. Mr. Chairman, | thank
the gentleman one more time for his
courtesy.

Mr. Chairman, I want to point our
that the gentleman’s premise is what |
believe is incorrect in this debate.
There is nothing in this bill that
changes the law as to when a search
warrant is needed or is not needed. It
deals only with those situations where,
when a search is made without a war-
rant, if there was a good-faith error,
then the evidence can be considered. It
expands an exception that already ex-
ists in the law for search warrants.

In all of the examples the gentleman
from Missouri [Mr. VOLKMER] has
given, he has described anything but
good faith. Therefore, there is not pro-
tection to honest citizens by the gen-
tleman’s amendment. Honest citizens,
in fact, are not even protected by the
exclusionary rule. If a law enforcement
officer wants to go through that door,
with the power of his immediate arma-
ment, and seize something, he or she is
going to do it. If so, the exclusionary
rule is not going to stop them, because
that is an after-the-fact determination
when someone is believed to be guilty.

Mr. VOLKMER. Mr. Chairman, | dis-
agree with the gentleman.

Mr. McCOLLUM. Mr. Chairman, |
move to strike the requisite number of
words.

Mr. Chairman, | think there are a
couple of points that need to be made
to put all of this in perspective.

First of all, as chairman of the Sub-
committee on Crime of the Committee
on the Judiciary, | want to make sure
everyone is aware that it is our inten-
tion to hold hearings in the next couple
of months on the Bureau of Alcohol,
Tobacco and Firearms, and on firearms
issues generally, and on some of these
alleged rights violations, which may be
very real or maybe are not, but we are
going to explore that.

There will be opportunities, | would
present, not only there but probably
through legislation that will come out
here on firearms in May or June that
will give the Members the opportunity
to debate all kinds of issues related to
this.

Second, what we are doing today, it
needs to be stated what it is not, rather
than what it is, sometimes. What it is
not, it is not a relaxation of the fourth
amendment protections against unlaw-
ful search and seizures.

February 8, 1995

We are doing absolutely nothing in
the underlying bill today that would in
any way affect a person’s right to be
protected from unlawful search and sei-
zure by police, BATF, or anybody else.

Second, Mr. Chairman, what we are
not doing is destroying the exclusion-
ary rule. | heard one of the major net-
works this morning on one of its morn-
ing shows state that this bill would
abolish the exclusionary rule of evi-
dence which the Supreme Court estab-
lished in 1914.

The legislation that we are present-
ing here today does nothing of the sort.
It does not abolish that rule. What we
do today, what we are about to do if we
pass this bill is to make it very clear
that where the Supreme Court itself
has carved out what it calls the good
faith exception to its own rule of evi-
dence that was designed to deter police
from doing things that might violate
the Constitution by saying “‘If you do
it, naughty boys, we are not going to
let your evidence in that you get
there,” where it has modified itself and
says, ‘“‘Look, the police really would
have done this anyway.”

There would not be any deterrent
there because they had a reasonably
objective belief that what they were
doing was right in the cases of the war-
rants which have been presented to
them; where there was a search war-
rant, the court said ‘““We are not going
to let this rule apply. We are going to
have a good faith exception, let the
evidence in, let the conviction, if the
court can get a conviction, stand
against the bad guys.”

The court has never faced the situa-
tion of a warrantless search, though
there are many of them that are per-
fectly constitutional, with the question
of the exception we are proposing
today.

However, there have been two Fed-
eral circuit courts that have, in the
fifth and eleventh. They have embraced
what is in this bill. That is what we are
doing today. We are saying ‘‘Let us
make this nationwide, so we do not
have any loopholes involving this ques-
tion and letting more criminals off the
hooks than already have gotten off the
hooks in the past.”

If we look at the Arizona case | cited
out here in debate yesterday, | think it
is illustrative to put to rest the con-
cerns that the gentleman from Mis-
souri [Mr. VOLKMER] has with respect
to BATF or any other law enforcement
agency.

The type of example we have a con-
crete example of is an Arizona case in
which there was an arrest warrant, not
a search warrant, which had been is-
sued on somebody who was stopped by
the police out there.

It turns out that 17 days before they
stopped this fellow that warrant, that
arrest warrant, had been quashed. It
had been done away with. It was not
any good anymore, but their computers
did not show it.

The police, because the computers
had not had this input put in this,
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stopped this fellow. They searched him
and they found evidence of additional
crime, marijuana, and | don’t know
what else.

The courts, because of the rule that
the Supreme Court has no exception
for cases that do not involve search
warrants, threw out this evidence and
said this was an unconstitutional
search because there was no arrest
warrant, and they had no right to
make this search, but the police legiti-
mately thought they were.

There was absolutely no deterrent ef-
fect on their behavior or would not be
any by throwing out the evidence and
losing a potential conviction of a bad
guy.

The same thing would be true in a
case involving weapons, whether it is
the Bureau of Alcohol, Tobacco and
Firearms, or the FBI or local law en-
forcement. There is no change in it at
all. The illustrations the gentleman
from Missouri has given out here today
would not be appropriate, in my judg-
ment, to what this legislation we have
today affects.

We are affecting a very small situa-
tion, but sometimes a critical one,
where the police honestly believe that
they are doing the right thing when
they do it, whatever police agency it is,
and | do not think that the amendment
is appropriate to give an exception to
any police agency and say what we are
doing does not apply.

It should apply to all of them. We
should address the abuse that any
agency has outside of the context of
this in some other forum, and we will
do that in the future, but not in this
bill, because there is no way that ex-
cepting BATF from this particular bill,
we are going to correct any problems
that they may have had in the past or
may have in the future.

The BATF, if they are abusing the
law and the constitutional rights and
doing something illegal or improper,
are going to do it just as much in the
future after this bill because law as
they have done in the past, because
what we are passing out here would
have no impact whatsoever with re-
spect to what they do or do not do,
since it requires what we are requiring
for any exception for evidence to come
in, a judge finding a reasonably objec-
tive basis on the part of whatever po-
lice officer it is, including BATF, that
what they are doing, they did in the be-
lieve that they were acting——

The CHAIRMAN. The time of the
gentleman from Florida, [Mr. McCoL-
LuM] has expired.

(By unanimous consent, Mr. McCoL-
LuM was allowed to proceed for 1 addi-
tional minute.)

Mr. McCOLLUM. Mr. Chairman, that
is because the police, the BATF, or
whoever it is, is going to be acting in
order for evidence to be allowed, what-
ever it is, in this bill, in order to get
convictions, they are going to have to
be acting in the reasonably objective
belief that they were correct, that
there was no problem, as in the arrest
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warrant case | just gave as a real illus-
tration in a real case in Arizona that
has gone before the Supreme Court.

So | do not see any harm, Mr. Chair-
man, in what we are doing at all. We
have two Federal circuits that already
have permitted this for all Federal
agencies, be that BATF, FBI, or any-
body else, and no ill will has come from
this, no bad results, and | do not think
there should be any exceptions to this,
as | say, including the gentleman’s ef-
fort.

Many of us who may agree with him
on other matters relating to firearms
simply cannot support this amendment
today, even though we understand he is
trying to make a protest vote out here
on BATF. Unfortunately, it under-
mines the very basic law we have.

There may be many cases where
BATF, FBI, et cetera, work in concert,
and you can just mess up the whole
evidentiary train if you affect one
agency.

Mr. HAYWORTH. Mr. Chairman, |
move to strike the requisite number of
words.

Mr. Chairman, | rise today in reluc-
tant opposition to the Volkmer amend-
ment to H.R. 666, the Exclusionary
Rule Reform Act.

I am a strong supporter of second
amendment rights. Like the gentleman
from Missouri [Mr. VOLKMER], | have
serious concerns about the Bureau of
Alcohol, Tobacco, and Firearms. On
numerous occasions it is my belief, and
certainly the headlines have reflected,
that the BATF has overstepped its ju-
risdictional boundaries and trampled
on the rights of law-abiding citizens.

Clearly, we must seriously examine
the reckless actions of this agency and
work to eliminate the BATF by con-
solidating its legitimate functions with
other agencies. Congress needs to thor-
oughly review every aspect of the agen-
cy’s operation and its inefficiencies.

In the interim, strong congressional
oversight and congressional control
over BATF’s budget is the best way to
influence BATF management and deci-
sionmaking and safeguard the rights of
America’s gun owners.

Passage of this amendment, Mr.
Chairman, is not a solution to the
problems with the BATF.
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Congress has a responsibility to
maintain strict oversight of this agen-
cy. Creating an exemption for the
BATF from the reform of this exclu-
sionary rule will not stop the BATF
from committing unreasonable
searches. It will make it easier for
hardened criminals to walk on a tech-
nicality.

I urge my colleagues to defeat this
amendment.

The CHAIRMAN. The question is on
the amendment offered by the gen-
tleman from Missouri [Mr. VOLKMER].

The question was taken; and the
Chairman announced that the noes ap-
peared to have it.
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RECORDED VOTE

Mr. VOLKMER. Mr. Chairman, | de-
mand a recorded vote.

A recorded vote was ordered.

The vote was taken by electronic de-
vice, and there were—ayes 228, noes 198,
answered ‘“‘present’” 3, not voting 5, as
follows:

[Roll No. 101]

AYES—228
Ackerman Geren Peterson (FL)
Allard Gilman Peterson (MN)
Baldacci Gonzalez Petri
Barcia Gordon Pickett
Barrett (WI) Graham Pombo
Bartlett Green Pomeroy
Bass Gutierrez Poshard
Becerra Gutknecht Quillen
Bevill Hall (OH) Rahall
Bilirakis Hall (TX) Rangel
Bishop Hamilton Reed
Bliley Hancock Richardson
Bonior Harman Riggs
Borski Hastings (FL) Roberts
Boucher Hayes Roemer
Brewster Hefner Rogers
Browder Herger Rose
Brown (CA) Hilliard Roth
Brown (OH) Hinchey Roybal-Allard
Bryant (TX) Holden Sabo
Bunn Hunter Salmon
Burton Istook Sanders
Callahan Jackson-Lee Scarborough
Camp Jacobs Schaefer
Chapman Jefferson Schroeder
Chenoweth Johnson, E.B. Scott
Chrysler Johnson, Sam Seastrand
Clay Kanjorski Serrano
Clayton Kelly Shuster
Clement Kennedy (MA) Sisisky
Clyburn Kennedy (RI) Skaggs
Coburn Kildee Skelton
Coleman Klink Slaughter
Collins (MI) Klug Smith (WA)
Combest LaHood Souder
Condit Laughlin Spence
Conyers Levin Spratt
Cooley Lewis (GA) Stark
Costello Lincoln Stearns
Cramer Lipinski Stenholm
Crane Lofgren Stockman
Crapo Martinez Stokes
Cremeans Mascara Studds
Cubin Matsui Stump
Danner McCarthy Stupak
de la Garza McDermott Tanner
DeFazio McHugh Tate
Dellums Mcinnis Tauzin
Dicks Mclntosh Taylor (MS)
Dingell McKinney Tejeda
Dooley Meehan Thompson
Doolittle Meek Thornberry
Doyle Menendez Thornton
Duncan Metcalf Thurman
Dunn Miller (CA) Tiahrt
Durbin Mineta Torres
Edwards Minge Towns
Emerson Mink Traficant
Engel Moakley Tucker
Ensign Mollohan Velazquez
Evans Montgomery Vento
Farr Moorhead Visclosky
Fattah Murtha Volkmer
Fazio Myers Vucanovich
Fields (LA) Nadler Walsh
Fields (TX) Ney Waters
Filner Oberstar Watt (NC)
Foglietta Obey Waxman
Foley Olver Whitfield
Forbes Ortiz Wicker
Franks (CT) Orton Williams
Frisa Parker Wilson
Funderburk Pastor Wise
Furse Payne (NJ) Woolsey
Gejdenson Payne (VA) Wynn
Gephardt Pelosi Young (AK)

NOES—198
Abercrombie Ballenger Berman
Andrews Barr Bilbray
Archer Barrett (NE) Blute
Armey Barton Boehlert
Bachus Bateman Boehner
Baesler Beilenson Bonilla
Baker (CA) Bentsen Bono
Baker (LA) Bereuter Brownback
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Bryant (TN) Hilleary Morella
Bunning Hobson Myrick
Burr Hoekstra Neal
Buyer Hoke Nethercutt
Calvert Horn Neumann
Canady Hostettler Norwood
Cardin Houghton Nussle
Castle Hoyer Owens
Chabot Hutchinson Oxley
Chambliss Hyde Packard
Christensen Inglis Pallone
Clinger Johnson (CT) Paxon
Coble Johnson (SD) Porter
Collins (GA) Johnston Portman
Cox Jones Pryce
Coyne Kaptur Quinn
Cunningham Kasich Radanovich
Davis Kennelly Ramstad
Deal Kim Regula
DelLauro King Rivers
DeLay Kingston Rohrabacher
Deutsch Kleczka Ros-Lehtinen
Diaz-Balart Knollenberg Roukema
Dickey Kolbe Royce
Dixon LaFalce Sanford
Doggett Lantos Sawyer
Dornan Largent Saxton
Dreier Latham Schiff
Ehlers LaTourette Schumer
Ehrlich Lazio Sensenbrenner
English Leach Shadegg
Eshoo Lewis (CA) Shaw
Everett Lewis (KY) Shays
Ewing Lightfoot Skeen
Fawell Linder Smith (MI)
Flanagan Livingston Smith (NJ)
Ford LoBiondo Smith (TX)
Fowler Longley Talent
Fox Lowey Taylor (NC)
Frank (MA) Lucas Thomas
Franks (NJ) Luther Torkildsen
Frelinghuysen Maloney Torricelli
Gallegly Manton Upton
Ganske Manzullo Waldholtz
Gekas Markey Walker
Gibbons Martini Wamp
Gilchrest McCollum Ward
Gillmor McCrery Watts (OK)
Goodlatte McDade Weldon (FL)
Goodling McHale Weldon (PA)
Goss McKeon Weller
Greenwood McNulty White
Gunderson Meyers Wolf
Hansen Mfume Wyden
Hastert Mica Yates
Hayworth Miller (FL) Young (FL)
Hefley Molinari Zeliff
Heineman Moran Zimmer
ANSWERED “‘PRESENT”—3
Collins (IL) Reynolds Rush
NOT VOTING—5
Brown (FL) Frost Solomon
Flake Hastings (WA)
O 1340

Mr. MARKEY, Ms. RIVERS, and
Messrs. PALLONE, MANZULLO, and
FRANK of Massachusetts changed
their vote from “‘aye’ to “‘no.”’

Ms. McKINNEY, Mr. FRANKS of

Connecticut, Mr. DURBIN, Ms. HAR-
MAN, Mr. GONZALEZ, Ms. McCAR-
THY, Ms. DUNN of Washington, and
Mr. OLVER changed their vote from
‘N0’ to “‘aye.”

Mr. REYNOLDS changed his vote
from *‘aye’ to ‘“‘present.”

So the amendment was agreed to.

The result of the vote was announced
as above recorded.

PERSONAL EXPLANATION

Mr. FLAKE. Mr. Speaker, because of
an unavoidable detainment on the way
from the White House, | missed rollcall
vote no. 101. Had | been present, |
would have voted ‘‘yes.”
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O 1340
AMENDMENT OFFERED BY MR. TRAFICANT

Mr. TRAFICANT. Mr. Chairman, |
offer an amendment.

The Clerk read as follows:

Amendment offered by Mr. TRAFICANT:
Page 3, line 14, strike the close quotation
mark and the period which follows.

Page 3, after line 14, insert the following:

“(d) LimMITATION.—This section shall not
apply with respect to a search or seizure car-
ried out by, or under the authority of, the In-
ternal Revenue Service.”

Mr. TRAFICANT. Mr. Chairman, |
want this amendment to be under-
stood. | want it to be debated.

The House has evidently reviewed be-
havior. I want all the Members in the
back to hear this amendment, and |
want your vote. The American people
want your vote.

Evidently, we have discussed condi-
tions under which some of us may, in
fact, in some areas support the bill and
in other areas where Congress has some
significant reservations.

My amendment is not reactive. My
amendment is strictly prevention.
Now, | would like to urge the Members
of Congress to consider that an ounce
of prevention is worth a whole pound of
cure.

My amendment states that this sec-
tion shall not apply with respect to a
search or seizure carried out by the In-
ternal Revenue Service.

Ladies and gentlemen, we have an In-
ternal Revenue Service that has taken
license and has, in fact, intruded the
kitchens and the family rooms of the
American people on many cases. Those
cases are now legendary.

In the matter of Alex and Kay Coun-
cil of North Carolina, their accountant
advised them under a windfall profit
they made on the sale of a business
that there was a legitimate tax shelter
for a specific investment; they took it.
The IRS found difficulty and ruled that
the tax shelter was not allowed.

And the case was finally adjudicated,
the notice of deficiency was sent to the
wrong address. The IRS said they have
no bounds by the Congress of the Unit-
ed States to prove they made a proper
notice.

In the case of Alex and Kay Council,
Alex Council, completely frustrated,
finding no other ways to fight this
large agency that he reported to that
was out of control, took his life and
left instructions how his life insurance
policy will allow for, in fact, that death
benefit on his suicide, and how she
could apply that insurance policy, that
life insurance policy, to fight the Inter-
nal Revenue Service, and she did.

It has come to the point where the
Internal Revenue Service is certainly
charged with an important task by our
Government, Mr. Chairman, but Con-
gress, through a lack of oversight, has
allowed this agency to become a little
intrusive, even to the point where they
enjoy the only exemption under the
burden-of-proof statutes of the Bill of
Rights which | want to commend the
majority party for giving an oppor-
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tunity for a hearing for that in the fu-
ture.

My amendment Dbasically says,
“Look, the IRS has so much intrusive
power now that to give any more fur-
ther license would be not in good con-
science of the Congress of the United
States of America,” understanding the
legendary behavior of this agency.
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Now | am not talking about FBI,
DEA, ATF, that | recommend to the
Congress that all those agencies be put
up under one. There is no coordination,
as a former sheriff, there is no, or very
little, coordination of them anyway. |
would not be surprised to have the CIA
and DEA thrown up under the FBI, too,
with an international section.

But | am not talking about that now.
I am talking about a taxpayer who is
at the mercy, some of them have taken
their own lives, and Congress has been
silent for too long.

Now, yes, we have taken these tech-
nicalities and these pursuits of crimi-
nals, and we have weighed them heav-
ily on the side of the criminals, and
there is a debate in this House that
perhaps was long overdue regardless of
how you will vote on this issue.

But what the Traficant amendment
says is this is not normal business,
even under this particular law that is
being debated.

If we continue to open up and give
more license to an agency that has al-
ready turned their back on the Con-
gress, | believe we will fail each and
every one of our constituents here
today. | do not know how many of your
constituents are going to have their
door kicked in or are going to be blown
up in Waco, TX, and | certainly do not
like that, and | agree there should be a
hearing on what happened to the Wea-
ver family in Idaho and what happened
out there in Waco.

The CHAIRMAN pro tempore (Mr.
BURTON). The time of the gentleman
from Ohio [Mr. TRAFICANT] has expired.

(By unanimous consent, Mr. TRAFI-
CANT was allowed to proceed for 4 addi-
tional minutes.)

Mr. TRAFICANT. But what | am
talking to you about today is your
mother, your father, your grand-
parents, your children, your neighbor,
your mailman, the truck drivers, the
clearly, and every business, big or
small, in your district. Every American
that is afraid, and even afraid to say
they are afraid, for every American
who has been intimidated in some back
room, it is legendary.

So | am not here today citing abuses,
and | am not taking off on the IRS.
What | am saying to you, though, is
there is a reasonable level of preven-
tion that is necessary when you estab-
lish law. And there is a prevention ele-
ment that necessitates this amend-
ment.

I am asking for your vote. The Amer-
ican people are looking for some sup-
port from the Congress of the United
States, and the American people in poll
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after poll say they cannot recognize
and understand or fathom the thought
of Members of Congress wanting to be
anonymous, having made the state-
ment that, “It does not pay to go after
the IRS.” If you are a Federal judge,
why should you? That is a lifetime job.
Why get the IRS mad?

“If you are a Member of the Con-
gress, why get the IRS mad?” Well,
damn it, let me tell you the way it is:
I am mad as hell. | am prepared not to
stand for it any longer, and | think
every one of your constituents feels
that way. And | think there are some
justifiable reasons to vote for this
amendment.

So | am asking the gentleman from
West Virginia, the gentlemen from
Connecticut and Vermont, the gentle-
woman from Colorado, the general, the
gentleman from  California [Mr.
ConDIT], the gentleman from Florida
[Mr. McCoLLuwm], the gentleman from
Illinois [Mr. HYDE]—because you can
stand up and probably muster up
enough partisan votes to defeat this—I
am asking you not to do that and to
make a sincere effort to keep this
amendment in conference. | believe the
American people deserve this.

The IRS has taken too much license
with regulations that they have turned
their back on already.

So with that, | am going to ask this
House to give a vote of affirmation. |
want to place on the record through
the legislative history that | do not
want it to be just an exercise on the
floor of Congress, that | do want a com-
mitment on the vote of this Congress,
if it is an affirmation that, as a tena-
cious bulldog, we will save that amend-
ment and keep it in that final law if in
fact this becomes final law. No reason
to obstruct; that is not my purpose. |
believe it makes good sense. | urge the
Members of the Congress of the United
States to do what is right today and to
vote for this amendment.

Mr. McCOLLUM. Mr. Chairman, |
move to strike the last word.

Mr. Chairman, | must reluctantly op-
pose today this amendment offered by
the gentleman from Ohio.

The reason why is not because | do
not think there are problems with IRS
abuses. The Internal Revenue Service
is well known to have had its share of
those abuses. | am not here to debate
the merits or not of that question.

But | oppose this amendment because
I think, just as on the previous amend-
ment offered here on the floor, there is
a great deal of misconception about
what the effects of the proposed bill
and the law changes that we are offer-
ing in this bill that underlies the de-
bate today does and does not do.

I do not believe that there is any
sense whatsoever in making exceptions
for one Federal law enforcement agen-
cy or another in respect to what we are
doing today that would make any dif-
ference at all in the conduct of how
they carry out the their business.

In fact, the very point and essence of
a lot of debate over this exclusionary
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rule exception is to make clear that
there is absolutely no change in the
constitutional requirements that say
that we shall not engage in any unlaw-
ful search and seizures if we are police
of any type; there is nothing in this
legislation today that is a bit of a re-
treat from that, no relaxation of the
general principle of excluding from evi-
dence anything where a police officer,
knowingly or by anybody’s objectively
reasonable test of that, as a judge in a
court decides that they violated the
Constitution in their proceedings and
in their actions.

The whole point of this today is to
say, ‘‘Look, if you have done a search,
whether it is with a warrant or without
a warrant, and you with a reasonable
belief really believe, Mr. Police Officer
of any type, that what you were doing
was legitimate and not a violation of
someone’s constitutional rights, if you
believe you followed all the steps in the
rules and you got a warrant and you
thought the warrant was good and the
warrant was necessitated or you
thought that you were making a search
because on its plain face that that
search was authorized by the clear
precedents of the law in cases where
warrants are not required under the
fourth amendment of the Constitution,
if you really, according to the judge’s
view in a case when he is deciding
whether to admit evidence or exclude
it, if he says you exercised a reason-
ably objective belief that what you
were doing was right,”” then why ex-
clude the evidence? Why exclude the
evidence, whether that evidence is
gathered by the Federal Bureau of In-
vestigation or the IRS or the Drug En-
forcement Administration or anybody
else?

Everybody should be treated the
same. The evidence of somebody’s
crime, if they committed a crime or
the evidence that would go before a
court or a jury to decide whether a
crime has been committed, should be
allowed in in every single case if that
is valid evidence on the merits of the
case itself, and let the court decide the
guilt or innocence of somebody un-
less—unless the exclusion of that evi-
dence would in some way, in some way
deter a police officer, IRS officer, a
Drug Enforcement Administration offi-
cer, FBI officer from doing something
he should do. And there is absolutely
nothing whatsoever suggested here by
what we are doing today that would
modify that in any way, that principle.

Mr. HYDE. Mr. Chairman, will the
gentleman yield?

Mr. McCOLLUM. | would be glad to
yield to the chairman, the gentleman
from lllinois [Mr. HYDE].

Mr. HYDE. | thank the gentleman
from Florida for yielding to me.

Mr. Chairman, | just want to say, im-
plicit in this amendment as well as in
the last one, is a denigration of the
Federal bench; an assertion that they
are incapable of judging whether an ac-
quisition of evidence was in good faith,
by an objectively reasonable standard;
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or whether the public, the long-suffer-
ing, victimized public, is better served
by the admission of this evidence of
guilt or not.

But to carve out exceptions for var-
ious Federal agencies not only is in-
sulting to those agencies—and that
may or may not be true, but this is not
the place to direct those insults—but it
also demeans the bench, the Federal

bench. I do not think we should over-
look that.
Mr. McCOLLUM. Reclaiming my

time, Mr. Chairman, | believe the gen-
tleman is right. | would concur whole-
heartedly.

The whole point of the exercise today
in passing this legislation is to give re-
lief to the American public in situa-
tions where technicalities have been
throwing out evidence where people
otherwise should have been given the
chance and court should have been
given the chance to convict the bad
guys.

It is not to try to open the door in
any way to reduce or relax the stand-
ards of the fourth amendment protec-
tions against unlawful search and sei-
zures. It does not do that. What is good
for the goose is good for the gander,
what is good in one Federal district
circuit court should be good in another
one in this country. There should be
uniformity. There is not presently.

O 1400

Mr. Chairman, for us to come out and
make exceptions for one Federal agen-
cy or another is just plain nonsense, so
I urge a ‘“no’’ vote on this amendment.
I know it is offered in good faith, but I
urge ‘‘no’’ vote.

Mr. CONYERS. Mr. Chairman, | move
to strike the last word.

(Mr. CONYERS asked and was given
permission to revise and extend his re-
marks.)

Mr. CONYERS. Mr. Chairman, | rise
in support of the amendment offered by
the gentleman from Ohio [Mr. TRAFI-
CANT].

Mr. Chairman, | say to the Members,
this amendment, the closer you scruti-
nize it, the more you can get to like it,
and |1 would like to ask my colleagues
to look very carefully at this amend-
ment.

Mr. Chairman, the gentleman from
Ohio is known for his very strong com-
ments and commentary on the floor,
but, if my colleagues examine this
amendment, they will begin to see
what | see in here, that he is attempt-
ing a carve-out on the McCollum bill,
H.R. 666.

My first amendment to the bill was
an attempt at a codification of a U.S.
Supreme Court decision, a very modest
one, when we had begun, and they are
both working toward the same objec-
tive.

Now the chairman of the Committee
on the Judiciary, the gentleman from
Illinois [Mr. HYDE], said that this vote,
a vote for this amendment, would deni-
grate the Federal bench. The Federal
bench never gets to hear about these
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cases of doors being kicked down or
IRS harassing people who are trying to
settle their accounts.

Now in my office | have constituents
who have been trying to settle their ac-
counts, admittedly delinquent, and if
there is somebody here that has never
heard of this, | say to them, you can
share some of my case load with me.
They have been trying to settle their
accounts, and they will get a call from
the agent at IRS telling them that, if
they do not pay in full, immediately, in
30 days, they are going to padlock their
dentistry office or they are going to
padlock their business, which of course
is the only way that they can possibly
ever pay back on installments. | have
had that repeatedly brought to my at-
tention, so much so that the senior
Senator from Michigan has worked
with me on hearings in previous Con-
gresses and meetings with IRS officials
in our region.

So, on behalf of all African-Ameri-
cans and working class people who can-
not retain a CPA or an attorney, Mr.
Chairman, this carve-out to limit this
untrammeled authority for an agent to
objectively use reasonable good faith
when he decides whether he is going to
padlock someone or kick their door
down is a very late-coming one, and |
am sorry that | had not risen to this
occasion earlier. The IRS cannot be al-
lowed this kind of activity.

Mr. Chairman, | hope this will spur
an investigation in the appropriate
committee, and | hope it is the Com-
mittee on the Judiciary, but at the
same time let us recognize that if
BATF can evade this amendment by
joining with the FBI or the DEA, would
it not be logical that we should extend
the carve-outs to those other agencies
as well, because if we do not, Alcohol,
Tobacco and Firearms will be getting
around it by merely cooperating with
someone else, including, perhaps, the
IRS, perhaps not.

But this amendment on its face, Mr.
Chairman, is one that merits our col-
leagues’ support. It speaks to a history
of misconduct and wrongdoing, and |
think that it is a commendable amend-
ment, and as the ranking member of
the Committee on the Judiciary, | am
very proud to attach my support to it.

Mr. FIELDS of Louisiana. Mr. Chair-
man, | move to strike the requisite
number of words.

Mr. Chairman, | rise in support of
this amendment and yield to the dis-
tinguished gentleman from Ohio [Mr.
TRAFICANT].

Mr. TRAFICANT. Mr. Chairman, |
thank the gentleman from Louisiana
[Mr. FIELDS], and | listened to the de-
bate of the distinguished chairman and
subcommittee chairman of the Com-
mittee on the Judiciary, and | saw that
we just passed a pretty much politi-
cally charged vote, and | must say the
American taxpayers do not have too
many powerful lobbyists down here.
Most people are afraid of the IRS, and
most average Americans are more or
less at their mercy.

CONGRESSIONAL RECORD —HOUSE

But there is an incident, just oc-
curred here this past month out in the
district of the gentlewoman from Cali-
fornia [Ms. EsHoO], and the IRS basi-
cally came to the office of one of the
dentists in her community and said
they were with the IRS, and they want-
ed to see the doctor. They were asked
if the doctor was expecting them, and
they said, ““No, not at all.”

Mr. Chairman, in the midst of the
day’s business, the dentist office’s busi-
ness, the IRS completely disrupted it,
had taken that dentist away from
where he is doing significant work on
the dental needs of one of his patients.
The IRS has almost limitless powers.

There are very few opportunities for
the Congress of the United States to
lend a helping hand to these taxpayers.
So, Mr. Chairman, yes, | could see
where a lot of people crossed over and
voted on that issue that surrounds
guns, but there is just not enough ad-
vocates for the American taxpayer,
there is no powerful support for the
American taxpayer, and that is why I
say to my colleagues, to the Congress,
that the last center of possible support,
the last board of grievance and appeal,
is the Congress of the United States of
America, and if the Congress of the
United States of America can make ex-
ception for guns, and the popularity of
that issue, and the politics of that
issue, then Congress could do the right
thing and support this amendment that
in fact safeguards the interests of all of
our taxpayers, each and every one of
them.

Mr. WATT of North Carolina. Mr.
Chairman, | move to strike the reg-
uisite number of words.

Mr. Chairman, | am not going to give
the same speech | gave the last time,
although it would be equally applicable
in the context of this amendment. But
we are making a mockery of the Con-
stitution, and we just did it again when
we passed the last amendment. It is
not that the amendment was bad, but
now we have got a different standard
applying to one law enforcement agen-
cy, constitutional standard presum-
ably, than we have applying to all
other law enforcement agencies, and |
have got nothing against the Internal
Revenue Service, but it seems to me
that the Internal Revenue Service
makes more sense to be exempted than
the ATF, or whatever it was called, be-
cause there are less circumstances
under which they need to go and kick
somebody’s door in than the other
agency.

The point is it is the underlying bill
that is the problem here. It is not ex-
empting ATF, or the Internal Revenue
Service, or the Immigration and Natu-
ralization Service, or the city of At-
lanta, or New York, or the FBI. The
standard ought to be the same, and
that standard was articulated in 1791
when we passed the first 10 amend-
ments to the Constitution. That is the
standard that ought to apply, and that
is the problem that we are into here,
and that is the reason that we are get-
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ting all these inconsistencies, because
what we did in 1791 was to make one
consistent standard, and what my col-
leagues on the other side are trying to
do is to get at the bad guys.
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Well, who are the bad guys?

Mr. TRAFICANT. Mr. Chairman, will
the gentleman yield?

Mr. WATT of North Carolina. | yield
to the gentleman from Ohio.

Mr. TRAFICANT. With that, let me
say the gentleman makes a point about
bad guys, and this bill is targeted to-
ward bad guys. Keep in mind that
much of the activity covered by this
amendment covers civil procedures.
They are not coming for bad guys.
They are using an awful lot of law and
a lot of leniency under that law in civil
proceedings, and many times the bur-
den of proof is even on the taxpayer to
prove they are innocent.

This is an unbelievable tenet of oppo-
sition. Clearly if there is an exception,
it should deal with the preponderance
of the facts that the civil proceedings
involved here are clearly outside of the
view of what the main thrust of this
bill deals with. You are concerned
about criminals. We are talking about
license in civil process. | think that
goes too far, which lends to a rational
for support for the amendment.

Mr. WATT of North Carolina. Mr.
Chairman, reclaiming my time, the
gentleman makes the very point that |
am trying to make. This is not about
bad guys and good guys. What we do
when we subvert the Constitution of
the United States to try to get some
bad guys is that we subvert the Con-
stitution of the United States for the
good guys also. We cannot afford to do
that. The rules cannot be different for
one group and another group, because
then we have to decide which one falls
into each of those groups.

Mr. Chairman, | want to call upon
my colleagues to withdraw this bad
bill. Bet us out of this pointing of fin-
gers and talking about who is bad and
who is good. All of the American citi-
zens are good, until the law says they
are bad. We cannot let the police offi-
cers on the street make that deter-
mination, whether they are with the
Internal revenue Service, the ATF, the
Atlanta police office, the D.C. police
office, whatever. This is about the Con-
stitution. This is not about bad guys
and good guys.

Mr. WISE. Mr. Chairman, | move to
strike the requisite number of words.

Mr. Chairman, I rise in support of the
Traficant amendment. | do want to say
and to note that while various agencies
such as the BATF are being asked to
abide by higher standards, this is not a
commentary on the thousands of good,
hard-working employees of many of
those agencies, the DEA, the FBI, the
BATF and the Internal Revenue Serv-
ice, because indeed there are thousands
of well-meaning, hard-working person-
nel, many of them in the enforcement
divisions.
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But unfortunately, occasionally you
have a bad apple, and that bad apple
can spoil the whole barrel and can be
the one that brings that agency, de-
spite all the hard work that goes in,
can bring that agency and its employ-
ees into disrepute.

So what this tries to do and what the
fourth amendment tries to do is say we
do not want to make it harder for
those genuinely doing their work. We
also want to make sure there cannot be
the occasional abuse, or at least we try
to limit it as much as possible.

The distinguished chairman of the
full committee, the gentleman from II1-
linois [Mr. HYDE], pointed to Federal
judges as being the safeguard and said
why would you denigrate Federal
judges? No one is denigrating the Fed-
eral judiciary. As the gentleman from
Ohio [Mr. TRAFICANT] pointed out,
many of these cases do not even get
there.

You are trying to devoid those cases
getting to the Federal judiciary. You
are trying to have the occasional Fed-
eral judicial officer have in the back of
their mind this is something you don’t
do, there are sanctions, and it is some-
thing prohibited from the beginning in
the mental process. So that is one rea-
son.

The second thing is you want to set a
standard so you do not get these prob-
lems to the judiciary, and that stand-
ard is what is trying to be set here. In
the case of the IRS there have been oc-
casional abuses. There are a lot of peo-
ple working hard and doing the proc-
esses of raising the revenues of our
country the way they should, but there
have been occasional abuses. | have one
in my district as well that we have
worked on for 2 years now.

But you are saying because there can
be the chance for the abuse and be-
cause it does not handicap the ongoing
work of that agency 99 percent of the
time, then indeed they should abide by
that higher standard. This body has al-
ready said there should be a higher
standard in the case of BATF. The IRS,
which reaches every one of our con-
stituents in some way, needs to have
that higher standard, not to denigrate
the work of the IRS or the men and
women of the IRS, but to say where
there are occasionally a few bringing
down the reputation of an agency, that
will be reined in and this Congress will
demand that they abide by that higher
standard. That is what this amendment
is about, and | would urge its adoption.

Mr. TORRICELLI. Mr. Chairman, |
move to strike the requisite number of
words.

Mr. Chairman, | rise to share in the
sentiments of the gentleman from
North Carolina that it is not a question
of this amendment or any exceptions.
The problem is the undermining legis-
lation.

Any nation, Mr. Chairman, can fight
crime, can secure its streets and its
cities, if it is prepared to compromise
the rights of its citizens. No totali-
tarian or authoritarian government
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has ever feared the problems of crime
on its streets.

But the goal has never been simply
to secure the streets. It is also to have
its people secure in their homes, and
from their government, not just from
criminals.

So the United States has always been
different. We have sought to protect
the innocent while we were prosecuting
the guilty. That balance has made the
United States unique. It is also now at
question.

The underlying legislation, if it
means anything, would violate the
sanctity of the home, the privacy of
the family, the right to have a wall of
protection in the front door of your
own house between you and the govern-
ment, to ensure that the only judg-
ment is not the police officer as to
whether or not your home should be
violated, but a judge issuing a warrant
on probable cause. The very Constitu-
tion of the United States. And the
irony of it is, is that this was one of
the motivating factors that led to our
own revolution, the insistence on the
part of the British Government of
breaking down the doors and violating
the property rights of our citizens 200
years ago.

But to add insult to injury, now we
are creating two different levels of pri-
vacy and property rights. If your viola-
tion is for tobacco, alcohol, or on guns,
your rights will be secured. The BATF
will not get in your home, because the
gun lobby would have it be so. But if
you are a citizen of no particular of-
fense, your wall of privacy is being low-
ered. What a statement to the Amer-
ican people, and what a violation of the
historic trust and commitment of this
institution to our constitutional prin-
ciples.

Mr. Chairman, our Republican col-
leagues in the last election have had
every reason to be proud. They won a
tremendous victory. But they did not
receive a mandate to change the Con-
stitution of the United States, to rear-
range its powers, or to make our people
less secure from a government that
would abuse their rights.

Mr. Chairman, | cannot claim to ever
have been a conservative Member of
this House, but | have always respected
tenets of Republican philosophy, lim-
ited government, power in the hands of
people, controlling the excesses of gov-
ernment authority. Allowing a govern-
ment to enter a home or seize property
without warrant, expanding the police
powers of the government, is an invita-
tion to abuse.
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It is not simply a violation of some of
our historic commitments. Ironically,
it is a departure from the conservative
philosophy of the very Members who
have now won electoral control of this
institution.

Mr. Chairman, our leaders may have
failed us in protecting us in recent
years from crime and the problems of
our country, but it is our leaders who
have failed, not our Constitution. If the
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country is in need, it is our leaders who
should change, not our Constitution.

Because if, my colleagues, we succeed
in defeating crime on the streets at the
cost of criminal activity by our govern-
ment, then we have achieved nothing.

The CHAIRMAN. The question is on
the amendment offered by the gen-
tleman from Ohio [Mr. TRAFICANT].

The question was taken; and the
Chairman announced that the ayes ap-
peared to have it.

Mr. CONYERS. Mr. Chairman, | de-
mand a recorded vote, and pending
that, | make the point of order that a
quorum is not present.

The CHAIRMAN. Does the gentleman
insist on his point of order?

Mr. CONYERS. Mr. Chairman, | with-
draw my point of order and my demand
for a recorded vote.

So the amendment was agreed to.

The CHAIRMAN. Are there further
amendments to the bill?

AMENDMENT OFFERED BY MR. FIELDS OF
LOUISIANA

Mr. FIELDS of Louisiana. Mr. Chair-
man, | offer an amendment.

The Clerk read as follows:

Amendment offered by Mr. FIELDS of Lou-
isiana: Page 2, line 10, after ““United States”
insert ““if the evidence was obtained in ac-
cordance with the fourth amendment to the
Constitution of the United States™.

Mr. FIELDS of Louisiana. Mr. Chair-
man, yesterday we debated for some
time the Watt-Fields amendment as it
relates to the fourth amendment of the
Constitution. This amendment is simi-
lar to that amendment, but, Mr. Chair-
man, | want to make a couple of com-
ments about the amendment before |
proceed.

First of all, under the fourth amend-
ment of the Constitution, it says in no
uncertain terms that ‘“the right of the
people to be secure in their persons,
houses, papers and effects against un-
reasonable searches and seizures shall
not be violated.”

It does not say ‘‘should not be vio-
lated”” or ‘“‘ought not be violated.” It
says in no uncertain terms that it
“shall not be violated.”

The fourth amendment to the Con-
stitution further states, Mr. Chairman,
that no warrant, not some warrants,
not two or three warrants, but it says
““no warrant shall,” again, the Con-
stitution deals with not the permissive
language but the mandatory language,
“shall issue but upon probable cause
supported by an oath of affirmation
and particularly describing the place to
be searched and the persons or things
to be seized.”

Now, | did a little further research,
Mr. Chairman, and Members, to get a
good understanding of what shall actu-
ally means. According to the Webster
dictionary, shall is very simple. Shall
means will have to. Shall means must.
Shall means used in laws to express
what is mandatory.

So | rise today, Mr. Chairman, to
suggest to the House that this amend-
ment is a very basic amendment. It
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simply says that any evidence obtained
““in accordance with the fourth amend-
ment of the Constitution.”

If we are going to pass this legisla-
tion and allow law enforcement officers
to go out into the world and break
down people’s homes without a warrant
and say, | am operating with reason-
able expectations or reasonable belief
that there is something wrong taking
place in the household, then we shoot a
big bullet in the center of the fourth
amendment to the Constitution. Not
only that, Mr. Chairman, we basically
silence the fourth amendment of the
Constitution.

So if Members support the fourth
amendment of the Constitution, and I
think we all do, because we all by law,
when we took the oath of office, said
we would, we would support this
amendment. It is a very simple amend-
ment. If we want someone, a law en-
forcement officer, to be able to walk
into our constituent’s home by break-
ing down the doors, showing, flashing
his or her badge or badges and saying,
I am the law enforcement officer of
this particular city, move over, | am
going to search all of your personal ef-
fects, then vote against this amend-
ment. It is very simple. Nothing com-
plicated about it, nothing difficult
about it.

But if Members want that law en-
forcement officer to go to a judge
which is clothed with the responsibil-
ity of looking at the probable cause to
see if there is enough evidence to sup-
port a warrant to be issued to search a
person’s home, then vote for this
amendment. It is a very simple amend-
ment, nothing complicated about it.

If we want to go back to the western
days, where people break down doors
and take people’s assets and nothing is
done about it, then | would suggest
that Members not vote for this amend-
ment.

Let me make another point, Mr.
Chairman. Someone made the state-
ment that, well, if someone breaks in a
person’s home and they find no evi-
dence and they have not violated any
law, then no harm is done. | beg to dif-
fer with my colleagues on that.

There is a lot of harm that is being
done when you break down a person’s
home and go through all their personal
effects, finding evidence or not finding
evidence. You have violated some-
body’s right to privacy. That is one of
the most sacred amendments to this
Constitution. And to allow law enforce-
ment officers to do that and then ex-
empt one or two agencies to me is asi-
nine, unconscionable, unbelievable, to
say the least.

So | would certainly urge my col-
leagues, in the interest of justice and
fair play, please, the worst thing we
want to do this session of Congress is
to violate our own contract, our own
Constitution, the one we held our
hands up before the American people
and said we will uphold. This bill de-
stroys the fourth amendment of the
Constitution. There is no question
about that.
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I want to be able to leave this insti-
tution, leave this Congress and go
home tonight and have a sense of secu-
rity in my own home and not worry
about some Rambo cop busting down
the door and saying this Congress gave
them the right to do it. That is wrong.
There is not a Member on this side or
the other side that can argue the fact
that this amendment does not do that.

Now, they may argue, well, if it is
unconstitutional, the courts will hold
it to be unconstitutional. Why would
we pass a law that we know good and
well is unconstitutional. Why would we
even opine the thought that the Amer-
ican people ought not have the rights
that are afforded them under the Con-
stitution of the United States of Amer-
ica.

I beg of my colleagues on the other
side of the aisle, if they really want to
do something to secure people in their
homes, yes, we have a crime problem in
America. There is no question about it.
There is a crime problem in my own
district, in my own State, but it is not
to the extent that we ought to take
away people’s individual constitutional
rights.

Mr. McCOLLUM. Mr. Chairman, |
move to strike the last word.

Mr. Chairman, | think the gentleman
is onto something we all would agree
with in principle, but | think how he
has crafted this amendment makes it
fatally defective or at least it makes it
ambiguous enough that this side can-
not accept it.

What | have stated in the past and
did yesterday to the gentleman from
Louisiana as well as to others is that |
would have no problem accepting and
our side would have no problem accept-
ing what was printed in the RECORD as
amendment No. 1 by the gentleman
from Michigan [Mr. ConNYERS] that
would read at the end of the bill ‘‘noth-
ing in this section shall be construed so
as to violate the fourth article of the
amendments to the Constitution of the
United States.”

That would be perfectly acceptable.
This particular amendment being
placed where it is in the context of the
lines that read, evidence which was ob-
tained as a result of a search or seizure
shall not be excluded in a proceeding in
a court of the United States, and then
with these words ‘“‘if the evidence was
obtained in accordance with the fourth
amendment of the Constitution of the
United States,”” and then goes on and
on and on and leaves the clear implica-
tion that there can be no exclusionary
rule because the very nature of the rule
is to apply in situations where there
has been a violation of the fourth
amendment.

That is why we need it. That is why
we need a good faith exception to this
whole process.

It would in essence nullify the good
faith exception in warrant cases, in my
judgment.
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We would have an exclusionary rule
that excluded it clearly from day one,
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and there would be no exceptions to it.
One could go on and read the rest of it,
since it is placed in the middle of it and
nothing is stricken, as saying that it is
then further modified. But | would sug-
gest that the fact that there was such
ambiguity here, courts could interpret
this any number of ways, that it makes
no sense to posture this in the location
the gentleman from Louisiana [Mr.
FIELDS] that | presume in good con-
science is attempting to do.

I do not understand why we do not
offer the original language of the gen-
tleman from Michigan [Mr. CONYERS] if
the gentleman wants to do that, at the
end of the legislation where he places
it that does what | think the gen-
tleman wants us to do.

Mr. Chairman, | would suggest that
this amendment be withdrawn and that
the other one be substituted in its
place, but I am not going to offer any-
thing out here today to do it. I am
going to oppose this amendment in its
present form, but | would accept, as |
say, the words ‘“Nothing in this section
shall be construed so as to violate the
fourth article of amendment of the
Constitution of the United States” if it
were offered at the end of the bill, as
the gentleman from Michigan [Mr.
CONYERS] does in what he printed in
the RECORD a few days ago.

Without that, Mr. Chairman, | just
think the gentleman created an ambi-
guity that could defeat the whole good
faith language that the courts already
adopted for warrant searches, searches
with warrants, as well as searches
without them. For that reason, Mr.
Chairman, I am opposed to the amend-
ment.

Mr. WATT of North Carolina. Mr.
Chairman, | move to strike the reqg-
uisite number of words.

Mr. Chairman, almost 24 hours ago |
stood in the well of this House and I
talked about an amendment that would
take us back to the fourth amendment
to the Constitution. Colleagues on the
other side said ‘“‘No, we cannot support
you, because you strike the rest of our
bill out. If you would just craft this in
such a way that you did not strike the
rest of the bill, this would be accept-
able to us.”

They voted against the wording of
the fourth amendment to the U.S. Con-
stitution.

Mr. Chairman, almost 24 hours later,
we are back here having essentially the
same debate, different language. This
language does not strike one word out
of the underlying bill. All it says is it
is going to be subject to the fourth
amendment to the U.S. Constitution.

However, again, my colleagues are
back saying ‘“‘Oh, no, picky, picky,
picky. I can’t agree with that either, it
has to be drafted some other way.”

Mr. Chairman, this is an open rule we
are operating under, they say. Anybody
who wants to come in and offer an
amendment can offer an amendment to
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say whatever they wanted to say. Yet,
my colleagues on the other side say
“Oh, no, you have not been able to
draft it in such a way that is satisfac-
tory to us yet. There is some language
out there somewhere that will satisfy
us,”” but 24 hours almost has passed and
they have not drafted it. All they want
to do is come back in and say ‘‘Oh, no,
your language is not good enough.”’

Mr. Chairman, Madison and Webster
drafted the language of the fourth
amendment, or whoever the Founding
Fathers were who were working on
that particular portion of it. I wish
that these new masters of the Con-
stitution, these master draftspersons
who drafted this artistic Contract With
America, would draft some language
that would be satisfactory to them,
that would not trample on the Found-
ing Fathers’ language.

It is not doing my constituents or the
American people any good to say ‘‘Oh,
no, this is not good enough, we need a
comma here or a period there, or a T
crossed here or an | dotted there.” If
they believe in the Constitution, draft

the language, give it to us. | invited
them to do it yesterday. | have not
seen it yet.

Mr. McCOLLUM. Mr. Chairman, will
the gentleman yield?

Mr. WATT of North Carolina. | yield
to the gentleman from Florida.

Mr. McCOLLUM. Mr. Chairman, the
language | do not have to draft. | read
it to the gentleman, and it is printed in
the CONGRESSIONAL RECORD.

Mr. WATT of North Carolina. Mr.
Chairman, | would say to the gen-
tleman, offer it. | reclaim my time, Mr.
Chairman.

Mr. McCOLLUM. Mr. Chairman, if
the gentleman will yield, | will do it.

Mr. WATT of North Carolina. If the
gentleman offers it, if he votes this one
down, let him offer some amendment
that will make this constitutional, and
then maybe we can talk about support-
ing it, Mr. Chairman.

However, do not come in here and say
““Oh, no, yesterday you struck the rest
of my bill.”” This does not strike one
iota of his bill, yet it is still not satis-
factory to him. If he wants something,
draft it and put it in and let us talk
about it. That is what this House is all
about. That is what we came here for.
But do not be picayune with me.

Mrs. COLLINS of Illinois. Mr. Chair-
man, | move to strike the requisite
number of words.

(Mrs. COLLINS of Illinois asked and
was given permission to revise and ex-
tend her remarks.)

Mrs. COLLINS of Illinois. Mr. Chair-
man, | rise in support of the amend-
ment.

Mr. Chairman, | also rise in vehe-
ment opposition to H.R. 666, the exclu-
sionary rule, and urge my colleagues to
reject such a blatant attempt to eradi-
cate one of the most fundamental con-
stitutional protections afforded all
Americans, the prohibition against un-
reasonable searches and seizures by the
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Government that is so precisely spelled
out in our fourth amendment.

This misguided bill highlights the
GOP’s disconnect with the American
people, and it is just one more example
that the leadership’s so-called contract
is, to borrow a phrase from well-known
cereal advertisers, chock full of nuts.

Under this bill, as astonishing and
unbelievable as it may seem, evidence
that is illegally obtained by law en-
forcement officials without the aid of a
search warrant would be admissible in
Federal trial proceedings.

If this not a complete and total af-
front to both the spirit and intent of
the founding document of our great de-
mocracy, | do not know what is.

Let me give the Members an example
of what 1 am talking about. About a
year or so ago in my district the BATF
and some local law enforcement offi-
cials entered into some HUD-owned
Chicago Housing Authority property in
my district in the city of Chicago and
knocked down the doors. They said
they were looking for guns.

What happened as a result of that?
They found a number of assault weap-
ons that they were looking for, but in
addition to that, they went into the
homes of a number of people, and they
did not find any weapons there. What
they found instead was terrified chil-
dren.

Imagine, here you are in your home,
little Kkids running around in there,
somebody comes in and knocks on your
door, bursts their way in with “ATF”’
on the back, with *“Chicago Police’ on
their shoulders, et cetera, guns all
ready to be drawn, little Kkids sitting
there screaming, and law enforcement
officers are running through people’s
houses, ransacking through their dress-
er drawers, through their closets, up
under their beds and anyplace else they
thought there might be a weapon to be
found.

Mr. Chairman, this is a tremendous
amount of terror that you can give
anybody, but particularly to young
children. To have this kind of thing
happen without a search warrant, with-
out cause, was beyond all realism
whatsoever. | just could not believe it
was happening, but it did happen. It
happened in my district of Chicago.

Mr. Chairman, we are talking about a
crime bill here, yes, but we are also
talking about crimes that the Federal
Government and others can perpetrate
on people. It is not right for the police
to do that. It is not right for the IRS to
do that. It is not right for agencies to
do that.

If it is a crime, it is a crime for them
to commit a crime as well, without
probable cause.

Mr. Chairman, the U.S. Supreme
Court has continually and consistently
refused to adopt such sweeping excep-
tions to the exclusionary rule as those
that are embodied in this legislation
before us today.

H.R. 666 would not only render the
exclusionary rule, and therefore, the
most basic rights of all of our citizens,
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moot, but also provide a disincentive
for police officers to follow the dictates
of the law.

By allowing courts to admit evidence
gathered in the case of warrantless
searches, this body would be giving law
enforcement officials the mere option
of following legal search and seizure re-
quirements or not.

In fact, there would be much less in-
centive on the part of officers to even
obtain warrants, knowing that the
courts would be lenient, as far as they
are concerned.

As the high court has so eloquently
stated, and as so many of my col-
leagues have so eloquently stated on
this floor yesterday and today, a
strong exclusionary rule is required to
enforce the right of all Americans ‘‘to
be secure in their persons, houses, pa-
pers, and effects against unreasonable
searches and seizures.”
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Sweeping exceptions to this rule
would, quoting again the Supreme
Court, ‘“‘permit that right to remain an
empty promise,”” an empty promise.

Mr. Chairman, the absolute last
thing | would want to see is our Con-
stitution reduced to an empty promise.

It strikes me as peculiar that the
GOP, the Republican majority, will
shroud itself in the second amendment
as a defense to the weak, tired, worn-
out line that all Americans have an un-
restricted right to own a deadly arse-
nal of assault weapons, but then will
turn right around and support legisla-
tion such as H.R. 666 which so obvi-
ously guts the fourth amendment’s
civil liberties protections upon which
all our citizens have come to rely.

Mr. Chairman, it is becoming in-
creasingly clear that my Republican
colleagues are quick to invoke the con-
stitutional principles and the wisdom
of the Founding Fathers whenever it
suits their political whims but com-
pletely disregard it when the rights of
average Americans like my constitu-
ents and like yours, Mr. Chairman, and
all the rest of our constituents are at
stake, as in this case. This is no way to
legislate and the citizens of the coun-
try | believe clearly see through this
charade.

I would again urge my colleagues to
vote no on this turkey, thereby pre-
venting unfounded invasions of privacy
and constitutional rights violations
against all our constituents. We cannot
and simply must not allow this 100-day
agenda to undo 200 years of democracy.
AMENDMENT OFFERED BY MR. MCCOLLUM AS A

SUBSTITUTE FOR THE AMENDMENT OFFERED

BY MR. FIELDS OF LOUISIANA

Mr. McCOLLUM. Mr. Chairman, |
offer an amendment as a substitute for
the amendment.

The Clerk read as follows:

Amendment offered by Mr. McCoLLUM as a
substitute for the amendment offered by Mr.
FIELDS of Louisiana: Page 3, line 12, strike
“Rule”” and insert ““Rules”’.

Page 3, line 14, after ‘“‘proceeding.” insert
“Nothing in this section shall be construed
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so as to violate the fourth article of amend-
ments to the Constitution of the United
States.”.

Mr. McCOLLUM. Mr. Chairman, this
does what we said we would do all
along if the gentleman from Michigan
[Mr. COoNYERS] had offered it. It is what
he had printed in the RECORD a couple
of days ago.

It provides what seems to me to be
on its face the clear language that any
of us would know is true and, that is,
that nothing in this legislation that we
are proposing in any way violates the
fourth amendment to the Constitution.
We have no problem with that. That is
all that this amendment says. It does
not say anything more, it does not say
anything less. It should not be con-
strued as saying anything more or any-
thing less, but it is placed in simple
language, it is placed at the end of the
bill. It does not mess up the rest of it.
It keep the good faith exception expan-
sion that we want in this bill intact.

Mr. Chairman, | would encourage my
colleagues to accept this, 1 hope the
gentleman from Louisiana [Mr. FIELDS]
could accept it and we could move on.

Mr. FIELDS of Louisiana. Mr. Chair-
man, will the gentleman yield?

Mr. McCOLLUM. | yield to the gen-
tleman from Louisiana.

Mr. FIELDS of Louisiana. Can the
gentleman explain what is the dif-
ference between the two amendments,
because it appears, based on his dis-
sertation, there is no difference be-
tween the amendment that | have and
the substitute amendment that he just
introduced.

Would the gentleman please explain?

Mr. McCOLLUM. If I can reclaim my
time, | would be glad to. There is no
real difference in intent. | am sure you
intend to do exactly as | have sug-
gested. It is just that where you had
placed what you had written could be
construed in my judgment and by oth-
ers over on this side of the aisle in a
way that you did not intend, in a way
that would actually end, by some court
interpretation in the future, those
kinds of good-faith exceptions we al-
ready have in search warrant cases. |
do not think you intended that. If you
do it this way, then there is no ambigu-
ity, there is no question for the courts
to interpret. It is just a lot cleaner.

That is what | think the gentleman
wants and | do not have a problem with
what you want to do if that is what
you want, as | believe it is.

Mr. CONYERS. Mr. Chairman, will
the gentleman yield?

Mr. McCOLLUM. 1| yield to the gen-
tleman from Michigan.

Mr. CONYERS. | am very appre-
ciative of the accord here. Could this
be known as the McCollum-Fields sub-
stitute amendment?

Mr. McCOLLUM. | would be de-
lighted if it were known as the McCol-
lum-Fields-Conyers substitute amend-
ment.

Mr.
that.

CONYERS. 1 did not suggest
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Mr. McCOLLUM. Mr. Chairman, the
gentleman from Michigan wrote it, so |
would be glad to give him credit.

Does anyone else want time? Other-
wise, | hope the gentleman would ac-
cept this.

Mr. FIELDS of Louisiana. Mr. Chair-
man, will the gentleman yield further?

Mr. McCOLLUM. 1| yield to the gen-
tleman from Louisiana.

Mr. FIELDS of Louisiana. | have not
had an opportunity to see the amend-
ment, but it is the exact amendment
that we had on this side of the aisle?

Mr. McCOLLUM. Reclaiming my
time, it is the exact amendment that
was published by your side of the aisle
under the name of the gentleman from
Michigan [Mr. CONYERS] as amendment
No. 1 in the CONGRESSIONAL RECORD of
February 6, 1995.

Mr. FIELDS of Louisiana. |
the gentleman.

Mr. WATT of North Carolina. Mr.
Chairman, will the gentleman yield?

Mr. McCOLLUM. 1| yield to the gen-
tleman from North Carolina.

Mr. WATT of North Carolina. Mr.
Chairman, | was just looking at the
language, and it refers to section rath-
er than bill. There are several sections
in this bill, and what | am trying to be
clear on is that your language applies
to the entire bill, not just to one par-
ticular section of the bill.

Mr. McCOLLUM. Well, this entire
bill refers to an entirely new section of
the code, section 3510, and | think that
that is the key to this and that is what
this applies to. That is virtually the
entire bill. What we talking about is
amendment chapter 223 of title 18 and
this is an entirely new section, section
3510, we are creating by this piece of
legislation. That is what this applies
to, the entire new section.

Mr. WATT of North Carolina. | thank
the gentleman for yielding.

Mr. SCHUMER. Mr. Chairman, | ask
unanimous consent that on all subse-
quent amendments to this one, for the
remainder of the bill, there be a time
limit of 5 minutes of debate on each
side.

The CHAIRMAN. On this amendment
and any subsequent amendments there-
to?

Mr. SCHUMER. Not on this amend-
ment but on any subsequent amend-
ment.

The CHAIRMAN. And on all amend-
ments thereto?

Mr. SCHUMER. Correct.

The CHAIRMAN. Is there objection
to the request of the gentleman from
New York?

There was no objection.

The CHAIRMAN. The question is on
the amendment offered by the gen-
tleman from Florida [Mr. McCoLLuM]
as a substitute for the amendment of-
fered by the gentleman from Louisiana
[Mr. FIELDS].

The amendment offered as a sub-
stitute for the amendment was agreed
to.

The CHAIRMAN. The question is on
the amendment offered by the gen-

thank
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tleman from Louisiana [Mr. FIELDS], as
amended.

The amendment, as amended, was
agreed to.

The CHAIRMAN. Are there further
amendments to the bill?

AMENDMENT OFFERED BY MR. SERRANO

Mr. SERRANO. Mr. Chairman, | offer
an amendment.

The Clerk read as follows:

Amendment offered by Mr. SERRANO: Page
3, line 14, strike the close quotation mark
and the period which follows.

Page 3, after line 14, insert the following:

““(e) LIMITATION.—This section shall not
apply with respect to a search or seizure car-
ried out by, or under the authority of, the
Immigration and Naturalization Service.”.

The CHAIRMAN. The gentleman
from New York [Mr. SERRANO] will be
recognized for 5 minutes on his amend-
ment, and a Member in opposition will
be recognized for 5 minutes.

Mr. McCOLLUM. I claim the time in
opposition, Mr. Chairman.

The CHAIRMAN. The gentleman
from Florida [Mr. McCoLLuM] will be
recognized for that purpose.

The Chair recognizes the gentleman
from New York [Mr. SERRANO].

Mr. SERRANO. Mr. Chairman, | yield
myself such time as | may consume.

Mr. Chairman, as we can notice by
the amendments that have been sub-
mitted here today, there are two issues
that are being discussed. One is the be-
lief by many of us that in fact the bill
presented by the majority strikes down
most if not all of the protections of the
fourth amendment. But in addition,
some agencies have been singled out by
these amendments because they are,
unfortunately, agencies with either a
reputation of misusing their power or,
and in most cases, a reputation of
striking fear into the hearts of hard-
working, law-abiding American citi-
zens and in many cases, or in most
cases, both.

There is no reason that one can
imagine why an American citizen or a
resident of this country should be
afraid of any of its Federal agencies.
Yet that is the case in so many in-
stances. That is why today you have
seen people discussing so many dif-
ferent agencies.

The INS is, in many neighborhoods in
this country, at the top of the list of
the kind of an agency that can strike
fear into the hearts of people. Because
when the INS decides that it has cause
to believe that there is illegal immi-
gration taking place or has taken place
in a certain neighborhood, the INS does
not stop to ask questions and to deter-
mine who they should go after and who
should be protected under our Con-
stitution. What the INS usually does is
walk into a neighborhood where the
color of the people’s skin or the lan-
guage they speak appears to indicate
that illegal immigrants could be in
fact living in that community, and
they will tear down a business door,
they will tear down a home, they will
tear down the privacy of a family or an
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individual searching, if you
searching for illegal immigrants.

We have seen this throughout our
communities, most recently in the
northern Manhattan section of Wash-
ington Heights where reports took
place, where bodego owners, grocery
store owners were illegally confronted
by the Immigration Department in a
desire to determine whether or not
there were illegal immigrants, undocu-
mented immigrants, in that commu-
nity.

So for anyone in my community,
whether they were born American citi-
zens or not, this Federal agency is one
that strikes fear into our hearts. And
incidentally, someone may say, ‘“Well,
if you’ve got nothing to hide, you
should not be afraid.”

will,
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That is not the case. If you look like
a certain person, if you have the first
name of Jose, you can be sure that you
will run into the INS at one time in
your life and they will not give you
any way to explain yourself. They will
just ask you some very hard questions.

Mr. CONYERS. Mr. Chairman, will
the gentleman yield?

Mr. SERRANO. | yield to the gen-
tleman from Michigan.

Mr. CONYERS. If the gentleman will
yield, Mr. Chairman, the Government
Operations Committee had hearings on
the INS in the last Congress with har-
assed African-American and other mi-
norities and women officers, and the
gentleman’s amendment and the dis-
cussion that surrounds it flows exactly
with what we heard. | would refer
every Member here to the Government
Operations hearings on INS in the 103d
Congress. It is a very dangerous instru-
mentality.

There are a lot of good people. | love
the commissioner, the director, but it
still is not under control and the gen-
tleman’s amendment is very good and |
accept it on this side.

Mr. SERRANO. 1
tleman very much.

The gentleman’s comments obviously
fall right to the point that there has
been ample proof that this Federal
agency has not carried out its duties in
a proper way, and when they do not
carry them out in a proper way, | think
it becomes the role of this body to pro-
tect our citizens. | think that is a point
that should be made.

In many instances the violation of
rights and privileges are committed
upon citizens of the United States, the
illegal searches, the fear, the attacks,
the midnight raids, the middle of the
night raids, the lack of respect for indi-
vidual rights.

If the folks on the other side really
believe that their bill is a good bill,
and if they believe that they have not
in fact trampled, as | believe, on the
fourth amendment, there should be no
problem in accepting this amendment.
This amendment simply will strength-
en their belief that the fourth amend-

thank the gen-
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ment is still intact, and | would urge a
‘‘yes’’ vote on this amendment.

The CHAIRMAN pro tempore (Mr.
HoBsoON). The gentleman from Florida
[Mr. McCoLLuM] is recognized for 5
minutes in opposition to the amend-
ment.

Mr. McCOLLUM. Mr. Chairman, |
yield myself such time as | may
consume.

Mr. Chairman, | cannot accept this
amendment. | did not accept the other
two amendments that were passed that
exempted a whole host of Federal law
enforcement officials from the oppor-
tunity to have the Federal court ex-
clude evidence that they obtain which
may be in violation of the fourth
amendment but was obtained without
any intent on their part to violate,
without any knowledge they were
doing it, and with no good reason that
| can think of for us to be excluding it
from court proceedings where convic-
tions could otherwise be obtained for
bad guys and people who have commit-
ted major crimes in this country.
There is no reason to want to exempt
these folks.

We are not doing anything with this
bill that would in any way reduce pro-
tections individuals have from illegal
searches and seizures. We may all be
angry at some of these agencies for one
reason or another, because they have
overstepped their bounds. | do not
think there is a single police agency in
this country that has not had some-
body at some point overstep their
bounds in the history of these agencies.
It probably has happened more than
once for most of them, and in some too
frequently, and nobody condones that,
not good police, not you, not the Presi-
dent, not the Governors of the States,
nobody condones them overstepping
the bounds and violating the protec-
tion of our citizenry under the fourth
amendment.

The question is what is the best way
to proceed to correct those problems,
and it certainly is not in keeping out
evidence of criminals that will prohibit
their being convicted when they should
be, when the evidence is perfectly good
itself.

Why do we want to prohibit some-
body from going to jail who has com-
mitted a bad crime in the name of stop-
ping something that is not going to be
stopped? If a police officer, INS or any-
body else does not know they are doing
anything wrong and a judge decides
that they do not know, and they could
not know, and there is no reason for a
reasonable person to ever know they
did anything wrong, then there is no
deterrent whatsoever to the behavior
they have done. They are going to do it
every time. We need to find other ways
to stop it, but the only way we want to
stop is where it is antagonizing being
done in violation of the Constitution
and trampling, and as the Founding
Fathers wanted us to do to protect it.
It makes no sense to penalize the gen-
eral public of the United States by al-
lowing more criminals out on the
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streets as are now being allowed on
technicalities by the situation that ex-
ists today.

We need to carve out an exception to
the exclusionary rule that is even
broader than the courts have accepted
today. That is what this bill does.
Where a police officer of any type, be
he INS or otherwise, acts in good faith
and believes, and reasonably and objec-
tively by a judge’s decision believes,
and is determined to believe that what
he is doing is right and correct and not
violative of the fourth amendment, and
why in the world would anybody want
to exclude any evidence? The gen-
tleman has every right to protest INS
like others protested other agencies of
the Federal Government.

I submit this bill is not the place for
that. It does not do us any good and it
does damage to the fundamental under-
lying principle of this bill, this effort
to create a better protection of our
American citizenry.

I urge a ‘‘no’’ vote.

Mr. SERRANO. Mr. Chairman, will
the gentleman yield?

Mr. McCOLLUM. | yield to the gen-
tleman from New York, the author of
the amendment.

Mr. SERRANO. With all due respect
to the gentleman, the reason for the
protection that | try to put forth, a
reason that the gentleman may prob-
ably never experience or has ever expe-
rienced in his life, is the fact that there
are some Federal authorities that upon
looking at some American citizens de-
termine, assume that that person does
not belong in this country, simply by
the way they look, simply by their
first name or their last name or the
fact that they may not have fully mas-
tered the English language. This sim-
ply says give me the protection that I
deserve as an American citizen.

Mr. McCOLLUM. If I can reclaim my
time, | would simply say to the gen-
tleman no, fortunately | have not had
that personal experience. | do not
doubt for a moment that goes on but
that is not a remedy for that.

What the gentleman is doing makes
an exception to this bill of a whole en-
tire agency and their efforts at law en-
forcement. That makes no sense what-
soever. It undermines the purposes of
this bill and it is not in the interests,
as far as | am concerned, of the general
public where we are trying to get more
convictions where somebody commits a
crime. And | do not care, if they have
committed a crime, we ought to get
them convicted and we have the evi-
dence to do it. We have no business ex-
cepting an agency, particularly INS,
from that, particularly where we have
alien smuggling and all kinds of stuff
the Immigration Service is having to
investigate. | would suggest it is not in
the best interest of aliens, legal aliens
coming here to have this provision, and
those who would be citizens and would
make great contributions to this coun-
try, it is not in their best interests to
allow the criminals in the world to
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prey on those who are unfortunately in
their midst.

So | urge a rejection of this amend-
ment, and | yield back the balance of

my time.
The CHAIRMAN. All time has ex-
pired.

The question is on the amendment
offered by the gentleman from New
York [Mr. SERRANOQ].

The question was taken; and the
Chairman announced that the ayes ap-
peared to have it.

RECORDED VOTE

Mr. McCOLLUM. Mr. Chairman, | de-
mand a recorded vote.

A recorded vote was ordered.

The vote was taken by electronic de-
vice, and there were—ayes 103, noes 330,
not voting 1, as follows:

[Roll No. 102]

AYES—103
Barrett (WI) Hastings (FL) Reynolds
Becerra Hefner Richardson
Berman Hilliard Rose
Bishop Hinchey Roybal-Allard
Bonior Jackson-Lee Rush
Boucher Jefferson Sabo
Brown (CA) Johnson, E. B. Sanders
Brown (FL) Kennedy (MA) Schroeder
Bryant (TX) Kennedy (RI) Scott
Clay Kildee Serrano
Clayton Levin Skaggs
Clyburn Lewis (GA) Stark
Coleman Lofgren Stokes
Collins (IL) Martinez Studds
Collins (MI) Matsui Thompson
Conyers McDermott Thornton
Coyne McKinney Torres
DeFazio Meehan Torricelli
Dellums Meek Towns
Dingell Menendez Tucker
Durbin Mfume Velazquez
Engel Miller (CA) Vento
Evans Mineta Visclosky
Farr Mink Volkmer
Fattah Moakley Ward
Fields (LA) Mollohan Waters
Filner Nadler Watt (NC)
Flake Oberstar Waxman
Foglietta Obey Williams
Ford Olver Wise
Furse Owens Woolsey
Gejdenson Pastor Wynn
Gephardt Payne (NJ) Yates
Green Pelosi
Gutierrez Rangel

NOES—330
Abercrombie Browder Crapo
Ackerman Brown (OH) Cremeans
Allard Brownback Cubin
Andrews Bryant (TN) Cunningham
Archer Bunn Danner
Armey Bunning Davis
Bachus Burr de la Garza
Baesler Burton Deal
Baker (CA) Buyer DelLauro
Baker (LA) Callahan DelLay
Baldacci Calvert Deutsch
Ballenger Camp Diaz-Balart
Barcia Canady Dickey
Barr Cardin Dicks
Barrett (NE) Castle Dixon
Bartlett Chabot Doggett
Barton Chambliss Doolittle
Bass Chapman Dornan
Bateman Chenoweth Doyle
Beilenson Christensen Dreier
Bentsen Chrysler Duncan
Bereuter Clement Dunn
Bevill Clinger Edwards
Bilbray Coble Ehlers
Bilirakis Coburn Ehrlich
Bliley Collins (GA) Emerson
Blute Combest English
Boehlert Condit Ensign
Boehner Cooley Eshoo
Bonilla Costello Everett
Bono Cox Ewing
Borski Cramer Fawell
Brewster Crane Fazio

Fields (TX)
Flanagan
Foley
Forbes
Fowler

Fox

Frank (MA)
Franks (CT)
Franks (NJ)
Frelinghuysen
Frisa

Frost
Funderburk
Gallegly
Ganske
Gekas
Geren
Gibbons
Gilchrest
Gillmor
Gilman
Gonzalez
Goodlatte
Goodling
Gordon
Goss
Graham
Greenwood
Gunderson
Gutknecht
Hall (OH)
Hall (TX)
Hamilton
Hancock
Hansen
Harman
Hastert
Hastings (WA)
Hayes
Hayworth
Hefley
Heineman
Herger
Hilleary
Hobson
Hoekstra
Hoke
Holden
Horn
Hostettler
Houghton
Hoyer
Hunter
Hutchinson
Hyde

Inglis
Istook
Jacobs
Johnson (CT)
Johnson (SD)
Johnson, Sam
Johnston
Jones
Kanjorski
Kaptur
Kasich
Kelly
Kennelly
Kim

King
Kingston
Kleczka
Klink

Klug
Knollenberg
Kolbe
LaFalce

Messrs.

LaHood
Lantos
Largent
Latham
LaTourette
Laughlin
Lazio
Leach
Lewis (CA)
Lewis (KY)
Lightfoot
Lincoln
Linder
Lipinski
Livingston
LoBiondo
Longley
Lowey
Lucas
Luther
Maloney
Manton
Manzullo
Markey
Martini
Mascara
McCarthy
McCollum
McCrery
McDade
McHale
McHugh
Mclnnis
Mclntosh
McKeon
McNulty
Metcalf
Meyers
Mica
Miller (FL)
Minge
Molinari
Montgomery
Moorhead
Moran
Morella
Murtha
Myers
Myrick
Neal
Nethercutt
Neumann
Ney
Norwood
Nussle
Ortiz
Orton
Oxley
Packard
Pallone
Parker
Paxon
Payne (VA)
Peterson (FL)
Peterson (MN)
Petri
Pickett
Pombo
Pomeroy
Porter
Portman
Poshard
Pryce
Quillen
Quinn
Radanovich
Rahall

NOT VOTING—1

Dooley
0O 1516

MONTGOMERY,
MAN, and DE LA GARZA, Mrs. LOWEY,
and Mr. GONZALEZ changed their vote

from ‘“‘aye’ to ‘‘no.”

Ms. FURSE and Mr. FIELDS of Lou-
isiana changed their vote from *‘no”’ to

“‘aye.”
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Ramstad
Reed
Regula
Riggs
Rivers
Roberts
Roemer
Rogers
Rohrabacher
Ros-Lehtinen
Roth
Roukema
Royce
Salmon
Sanford
Sawyer
Saxton
Scarborough
Schaefer
Schiff
Schumer
Seastrand
Sensenbrenner
Shadegg
Shaw
Shays
Shuster
Sisisky
Skeen
Skelton
Slaughter
Smith (M)
Smith (NJ)
Smith (TX)
Smith (WA)
Solomon
Souder
Spence
Spratt
Stearns
Stenholm
Stockman
Stump
Stupak
Talent
Tanner
Tate
Tauzin
Taylor (MS)
Taylor (NC)
Tejeda
Thomas
Thornberry
Thurman
Tiahrt
Torkildsen
Traficant
Upton
Vucanovich
Waldholtz
Walker
Walsh
Wamp
Watts (OK)
Weldon (FL)
Weldon (PA)
Weller
White
Whitfield
Wicker
Wilson
Wolf
Wyden
Young (AK)
Young (FL)
Zeliff
Zimmer

So the amendment was rejected.

The result of the vote was announced

as above recorded.

Ms. PELOSI. Mr. Chairman, | rise in strong
opposition to H.R. 666, the Exclusionary Rule
Reform Act. While its supporters would have
us believe that this bill will simply broaden a
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previously existing exception to the fourth
amendment, it will, in reality, seriously damage
a constitutional amendment that has protected
Americans from unreasonable searches and
seizures for over 200 years.

Simply put, Mr. Chairman, the fourth
amendment places a check on the ability of
the Government to arbitrarily search a per-
son’'s home or person by requiring that a
search warrant be issued by a neutral and de-
tached magistrate. Since 1914, the Supreme
Court has held that evidence obtained as the
result of an illegal search must be excluded at
trial.

Mr. Chairman, H.R. 666 removes this impor-
tant constitutional safeguard by virtually elimi-
nating the warrant requirement that the Amer-
ican Colonists demanded of the Constitution’s
Framers following their occupation by British
soldiers. In spite of these origins, the fourth
amendment has, in no way, lost its historical
or legal relevancy. We need only look at the
documented abuses from law enforcement ju-
risdictions all over the country to reaffirm the
inherent protective value of the fourth amend-
ment.

If by congressional mandate, the courts
begin to admit evidence gathered in good faith
but without a search warrant, there would be
much less incentive for the police to obtain
search warrants at all—thereby undermining
the fundamental protection of the fourth
amendment to the Constitution.

Mr. Chairman, the exclusionary rule is what
protects all Americans against unreasonable
searches and seizures and the invasion of pri-
vacy by law enforcement officers. It does not
undermine the ability of the police to enforce
the law; indeed, it has been part of the training
given to all Federal law enforcement agents
since 1914. The Directors of the FBI have en-
dorsed the exclusionary rule and have stated
that the rule does not hinder the FBI's work.

Mr. Chairman, the exclusionary rule works
because it creates an incentive for law en-
forcement officers to know legal search and
seizure standards. By passing this bill, law en-
forcement will actually have an incentive not to
know the law.

In the rush to pass their legislative agenda
in the first 100 days, the authors of this bill are
asking us to sacrifice the constitutional safe-
guards that have protected all Americans for
207 years.

| urge all of my colleagues to oppose this
attack on the fourth amendment and vote “no”
on H.R. 666.

Mr. STOKES. Mr. Chairman, | rise in strong
opposition to H.R. 666, the Exclusionary Rule
Reform Act of 1995. Let me state from the be-
ginning that | recognize the challenge we face
in curbing crime in our Nation. In fact, | have
been a longstanding advocate for substantial
congressional action to reduce and prevent vi-
olence and crime. Nonetheless, Mr. Speaker,
| cannot support this measure before us today
because the very belief upon which our judi-
cial system was created—protection of individ-
ual constitutional rights balanced with society’s
right to be free from harm—has yet to be
achieved for many Americans.

Over the years, | have been a staunch sup-
porter of crime control measures. | have pa-
trolled our streets as part of Neighborhood
Watch efforts. | have seen firsthand the effects
that drugs and violence have had on our
neighborhoods. Before | came to Congress |
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was blessed with the opportunity to practice
law in this great Nation. | have litigated civil
rights issues before many courts. One of my
most memorable experience is having argued
Terry v. Ohio, 392 U.S. 1 before the U.S. Su-
preme Court in 1968. Because of these expe-
riences, | feel that | cannot support the unbal-
anced approach that H.R. 666 represents.

While | agree that strong measures must be
taken to curb the crime epidemic, | do not be-
lieve that such measures should undermine
any individual's basic rights and constitutional
liberties. My duty as a Member of Congress
requires that | act in the best interest of the
people | represent and in the best interest of
the U.S. Constitution | have sworn to uphold.
We cannot, and should not, in an attempt to
facilitate the prosecution of alleged criminals,
be unfaithful to our responsibility to act in the
best interest of the American people by dis-
respecting the founding document of this Na-
tion—the fourth amendment of the U.S. Con-
stitution. This shortsighted legislation will not
only compromise Americans’ constitutional
rights, but will actually do very little to reduce
crime or enhance the prosecution of crimes.

Mr. Chairman, the exclusionary rule was
created in Weeks v. United States, 232 U.S.
383 (1994), where Justice William Day’s opin-
ion for a unanimous court concluded that the
use of illegally obtained evidence by the Gov-
ernment was a clear “denial of the constitu-
tional rights of the accused” (p. 398). The ex-
clusionary rule was fashioned by the Supreme
Court as the enforcement mechanism of the
fourth amendment, which protects citizens
against unreasonable searches and seizures.
The exclusionary rule embodies our national
principle of respect for the fundamental in-
alienable rights of all our citizens under the
U.S. Constitution.

Since 1914, the exclusionary rule as we
know it today is a mere shadow of the rule en-
visioned in the Weeks opinion. Over the years,
the U.S. Supreme Court has established ex-
ceptions to the rule that have permitted more
and more illegally obtained evidence to be
used against accused criminals. One of the
most prominent exceptions to the exclusionary
rule is the good faith exception created by the
court in United States v. Leon, 468 U.S. 897
(1984).

We must all remember that the fourth
amendment, working in conjunction with the
exclusionary rule, represents significant con-
stitutional protection for anyone accused of a
crime. As you know, being accused does not
mean that you are guilty. Yet, the drafters of
this current legislation, in their haste to sweep
up criminals, have presented a law that treats
the accused as if they were guilty. No Amer-
ican deserves to be treated as a criminal with-
out the benefit of a trial.

Contrary to the assertions of the proponents
of this legislation, the application of the exclu-
sionary rule almost never prevents the pros-
ecution of a case against an accused. A 1983
study by Thomas Y. Davies, entitled, “A Hard
Look at What We Know (and Still Need To
Learn) About the ‘Costs’ of the Exclusionary
Rule” (1983), estimates that only 0.6 to 2.35
percent of all felony arrests are lost as a result
of this rule. Thus the challenge to the exclu-
sionary rule based on the risk of lost arrests
is fueled by an ideological agenda that is hos-
tile to our freedoms ensured by the fourth
amendment.
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Mr. Chairman, the bill before us today, the
Exclusionary Rule Reform Act of 1995, codi-
fies the good faith exception to the exclusion-
ary rule, but will also make it more broad.
Such an abdication of congressional respon-
sibility will certainly undermine many of our
most important efforts to protect the Constitu-
tional rights of all Americans.

The stated purpose of the Exclusionary Rule
Reform Act if to provide a statutory basis for
the good faith exception in cases of searches
with and without warrants. Under the good
faith exception, evidence obtained in a search
or seizure that violates constitutional protec-
tions would not be excluded if “the search or
seizure was carried out in circumstances justi-
fying an objectively reasonable belief that it
was in conformity with the fourth amendment”
to the Constitution.

The legislation to limit citizens’ fourth
amendment rights warps the Constitution to
such an extent that the constitutionality of this
provision is seriously in question. While |
agree that Congress should continue to make
significant strides to reduce crime, this pro-
posed measure goes well beyond the legiti-
mate objective of crime prevention and pros-
ecution enhancement. In fact, this bill is spe-
cifically designed to inhibit the constitutional
rights of the people of America by violating
their fourth amendment rights. Justice Douglas
eloquently warned us of the dangers involved
in compromising the fourth amendment in his
dissenting opinion in Terry versus Ohio:

To give the police greater power than a
magistrate is to take a long step down the
totalitarian path. Perhaps such a step is de-
sirable to cope with modern forms of lawless-
ness. But if it is taken, it should be the de-
liberate choice of the people through a con-
stitutional amendment.

Millions of arrests and searches are carried
out by police each year in the United States.
The fourth amendment, with its ban on unrea-
sonable searches and seizures, is the con-
stitutional provision that, more directly than
any other, governs police conduct. This
amendment is designed to preserve the most
cherished values of a free society by striking
a fair balance between society’'s demand for
order, and individual rights.

It is my belief that our judicial system’s
major focus should be to protect its citizens
from crime and violence. However, as a na-
tion, we cannot afford to compromise our Con-
stitutional rights in exchange for unconstitu-
tional, excessive police state tactics. We all
have an obligation to uphold the Constitution
and protect the rights of all Americans to be
free from unreasonable searches and sei-
zures. | urge my colleagues to uphold our
Constitution, protect the American people, and
vote down this unconscionable invasion upon
one of their most priceless constitutional guar-
antees.

The CHAIRMAN. If there are no fur-
ther amendments, under the rule the
Committee now rises.

Accordingly, the Committee rose;
and the Speaker pro tempore (Mr. HoB-
SON) having assumed the chair, Mr.
RIGGS, Chairman of the Committee of
the Whole House on the State of the
Union, reported that that Committee,
having had under consideration the bill
(H.R. 666) to control crime by exclu-
sionary rule reform, pursuant to House
Resolution 61, he reported the bill back
to the House with sundry amendments
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adopted by the Committee of the
Whole.

The SPEAKER pro tempore. Under
the rule, the previous question is or-
dered.

Is a separate voice demanded on any
amendment?

If not, the Chair will put them en
gros.

The amendments were agreed to.

The SPEAKER pro tempore. The
question is on the engrossment and
third reading of the bill.

The bill was ordered to be engrossed
and read a third time and was read the
third time.

The SPEAKER pro tempore. The
question is on the passage of the bill.
The question was taken; and the

Speaker pro tempore announced that
the ayes appeared to have it.

RECORDED VOTE
Mr. CONYERS. Mr. Speaker, |
mand a recorded vote.
A recorded vote was ordered.
Mr. CONYERS. Mr. Speaker, | with-
draw the request for a recorded vote.

de-
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The SPEAKER pro tempore (Mr.
HoBsoN). The Chair advises the gen-
tleman from Michigan [Mr. CONYERS]
that a recorded vote has already been
ordered.

The vote was taken by electronic de-
vice, and there were—ayes 289, noes 142,
not voting 3, as follows:

[Roll No. 103]
AYES—289

Allard Clinger Frisa
Andrews Coble Funderburk
Archer Coburn Gallegly
Armey Collins (GA) Ganske
Bachus Combest Geren
Baesler Condit Gilchrest
Baker (CA) Cooley Gillmor
Baker (LA) Costello Gilman
Ballenger Cox Goodlatte
Barcia Cramer Goodling
Barr Crane Gordon
Barrett (NE) Cremeans Goss
Bartlett Cubin Graham
Barton Danner Green
Bass Davis Greenwood
Bateman de la Garza Gunderson
Bentsen Deal Gutknecht
Bereuter DelLay Hall (TX)
Bevill Deutsch Hancock
Bilbray Diaz-Balart Hansen
Bilirakis Dickey Harman
Bliley Dicks Hastert
Blute Dooley Hastings (WA)
Boehlert Doolittle Hayes
Boehner Dornan Hayworth
Bonilla Doyle Hefley
Bono Dreier Heineman
Borski Duncan Herger
Brewster Dunn Hilleary
Browder Edwards Hobson
Brownback Ehlers Hoekstra
Bryant (TN) Ehrlich Hoke
Bunn Emerson Holden
Bunning English Horn
Burr Ensign Hostettler
Burton Everett Houghton
Buyer Ewing Hunter
Callahan Fawell Hutchinson
Calvert Fields (TX) Hyde
Camp Flanagan Inglis
Canady Foley Istook
Castle Forbes Jacobs
Chabot Fowler Johnson (CT)
Chambliss Fox Johnson (SD)
Chapman Frank (MA) Johnson, Sam
Christensen Franks (CT) Jones
Chrysler Franks (NJ) Kanjorski
Clement Frelinghuysen Kasich
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Kelly

Kim

King
Kingston
Klink

Klug
Knollenberg
LaHood
Largent
Latham
LaTourette
Laughlin
Lazio
Leach
Lewis (CA)
Lewis (KY)
Lightfoot
Linder
Lipinski
Livingston
LoBiondo
Longley
Lucas
Luther
Manton
Manzullo
Martini
Mascara
Matsui
McCollum
McCrery
McDade
McHale
McHugh
Mclnnis
Mcintosh
McKeon
McNulty
Meyers
Mica
Miller (FL)
Molinari
Montgomery
Moorhead
Moran
Morella
Murtha
Myers
Myrick

Abercrombie
Ackerman
Baldacci
Barrett (WI)
Becerra
Beilenson
Berman
Bishop
Bonior
Boucher
Brown (CA)
Brown (FL)
Brown (OH)
Bryant (TX)
Cardin
Chenoweth
Clay
Clayton
Clyburn
Coleman
Collins (IL)
Collins (MI)
Conyers
Coyne
Crapo
DeFazio
DelLauro
Dellums
Dingell
Doggett
Durbin
Engel
Eshoo
Evans

Farr
Fattah
Fazio
Fields (LA)
Filner
Flake
Foglietta
Ford

Frost
Furse
Gejdenson
Gephardt
Gibbons
Gonzalez

Nethercutt
Neumann
Ney
Norwood
Nussle

Ortiz

Orton

Oxley
Packard
Pallone
Parker
Paxon
Payne (VA)
Peterson (FL)
Peterson (MN)
Petri

Pombo
Pomeroy
Porter
Portman
Pryce
Quillen
Quinn
Radanovich
Rahall
Ramstad
Regula
Riggs
Roberts
Roemer
Rogers
Rohrabacher
Ros-Lehtinen
Roth
Roukema
Royce
Salmon
Sanford
Saxton
Scarborough
Schaefer
Schiff
Seastrand
Sensenbrenner
Shadegg
Shaw

Shays
Shuster
Sisisky

NOES—142

Gutierrez
Hall (OH)
Hamilton
Hastings (FL)
Hefner
Hilliard
Hinchey
Hoyer
Jackson-Lee
Jefferson
Johnson, E.B.
Johnston
Kaptur
Kennedy (MA)
Kennedy (RI)
Kennelly
Kildee
Kleczka
Kolbe
LaFalce
Lantos
Levin

Lewis (GA)
Lincoln
Lofgren
Lowey
Maloney
Markey
Martinez
McCarthy
McDermott
McKinney
Meehan
Meek
Menendez
Metcalf
Mfume
Miller (CA)
Mineta
Minge

Mink
Moakley
Mollohan
Nadler

Neal
Oberstar
Obey

Olver

Skeen
Skelton
Smith (MI)
Smith (NJ)
Smith (TX)
Smith (WA)
Solomon
Souder
Spence
Spratt
Stearns
Stenholm
Stump
Stupak
Talent
Tanner
Tate
Tauzin
Taylor (MS)
Tejeda
Thomas
Thornberry
Thurman
Tiahrt
Torkildsen
Traficant
Upton
Volkmer
Vucanovich
Waldholtz
Walker
Walsh
Wamp
Weldon (FL)
Weldon (PA)
Weller
White
Whitfield
Wicker
Wilson
Wise

Wolf
Wyden
Young (AK)
Young (FL)
Zeliff
Zimmer

Owens
Pastor
Payne (NJ)
Pelosi
Pickett
Poshard
Rangel
Reed
Reynolds
Richardson
Rivers
Rose
Roybal-Allard
Rush

Sabo
Sanders
Sawyer
Schroeder
Schumer
Scott
Serrano
Skaggs
Slaughter
Stark
Stockman
Stokes
Studds
Taylor (NC)
Thompson
Thornton
Torres
Torricelli
Towns
Tucker
Velazquez
Vento
Visclosky
Ward
Waters
Watt (NC)
Watts (OK)
Waxman
Williams
Woolsey
Wynn
Yates
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NOT VOTING—3
Dixon
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Mr. NEAL of Massachusetts changed
his vote from ‘‘aye’’ to ‘‘no.”

Mr. SAM JOHNSON of Texas and Mr.
COSTELLO changed their vote from
““no’’ to “‘aye.”

So the bill was passed.

The result of the vote was announced
as above recorded.

A motion to reconsider was laid on
the table.

Cunningham Gekas

MESSAGES FROM THE PRESIDENT

Messages in writing from the Presi-
dent of the United States were commu-
nicated to the House by Mr. Edwin
Thomas, one of his secretaries.

EFFECTIVE DEATH PENALTY ACT
OF 1995

The SPEAKER pro tempore (Mr.
HoBsoN). Pursuant to the order of the
House of Tuesday, February 7, 1995, and
rule XXIIl, the Chair declares the
House in the Committee of the Whole
House on the State of the Union for the
consideration of the bill, H.R. 729.
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IN THE COMMITTEE OF THE WHOLE

Accordingly, the House resolved it-
self into the Committee of the Whole
House on the State of the Union for the
consideration of the bill (H.R, 729) to
control crime by a more effective death
penalty, with Mr. DREIER in the chair.

The Clerk read the title of the bill.
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The CHAIRMAN. Pursuant to the
order of the House of Tuesday, Feb-
ruary 7, 1995, the bill is considered as
having been read the first time.

The gentleman from Florida [Mr.
McCorLrum] will be recognized for 30
minutes and the gentleman from New
York [Mr. ScHUMER] will be recognized
for 30 minutes.

The Chair recognizes the gentleman
from Florida [Mr. McCoLLuUM]

Mr. McCOLLUM. Mr. Chairman, |
yield myself such time as | may
consume.

Mr. Chairman, H.R. 729, the Effective
Death Penalty Act of 1995, is one of the
most important pieces of crime legisla-
tion that the 104th Congress will con-
sider. It offers relief to State law en-
forcement officials, comfort and a
chance for healing to crime victims,
and enhanced credibility for the crimi-
nal justice system. And this bill even
offers something for criminals, if we
want to look at it that way.

By curtailing the seemingly endless
appeals of death-row inmates, particu-
larly those who have been there for a
long period of time, H.R. 729 sends the
clear message to criminals that the
criminal justice system is not a game.
It sends the message that if you do the
crime, you do the time. It sends the
message of swiftness and certainty of
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punishment that has been missing from
our criminal justice system for some
time, and it goes a long way to restor-
ing deterrence to the criminal justice
system, which is a corner, a pillar of
our entire criminal justice system, de-
terrence. Nothing is more important
for public safety than to reaffirm that
message, because far too many of to-
day’s criminals think that they can
beat the system if they are ever
caught.

Congress has been considering this
reform for several years. Despite vic-
tories in the House and Senate going
back as far as 1984, supporters of ha-
beas corpus reform have not been able
to overcome the well-positioned minor-
ity of Members who oppose reform. Mr.
Chairman, it is my strong hope that
those days are now finally over.

It is often said that the public does
not understand what is meant by the
term ‘‘habeas corpus.” And that may
be true to some extent. But the public
does understand this: that convicted
murderers on death row regularly
make a mockery of the criminal jus-
tice system by using every trick in the
book to delay imposition of their sen-
tences. In many cases where the peo-
ple’s elected representatives have
passed capital punishment laws, execu-
tions never occur because of endless ap-
peals and lawsuits. People are sick and
tired of the legal maneuvers of violent
criminals. They want accountability.

H.R. 729 stands for the clear and sim-
ple proposition that there must be fi-
nality and accountability. The voices
of victims have been heard. When this
bill becomes law, no longer will the
victims of horrible violent crimes wait
for a decade or more for justice to be
served. Victims will no longer experi-
ence the revictimization caused by
endless litigation which continuously
stirs up memories of the pain and
agony caused by the original crime.

The bill before us today balances the
need for finality and accountability
with a firm regard for due process of
law and full constitutional protections.
Federal and State prisoners will have
ample opportunity to challenge their
conviction and sentence in both direct
appeals and in collateral attacks.

The difference, however, would be
this. Convicted criminals, particularly
murderers on death row, will generally
get only one opportunity to raise their
claims in Federal court using habeas
corpus petitions. Once the first peti-
tion is disposed of, further legal chal-
lenges must be based on newly discov-
ered evidence pertaining to the pris-
oner’s actual innocence of the crime.

The essence of H.R. 729 comes from
the recommendations of the Habeas
Corpus Study Committee, chaired a few
years ago by retired Supreme Court
Justice Lewis Powell. The Powell Com-
mittee established the basic quid pro
quo approach to this bill with regard to
death row inmates. If States provide
legal counsel in State habeas review to
indigent convicted murderers, even
though such provision of counsel is not
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required by the Constitution according
to the Supreme Court, then the States
will receive the benefits of limited and
expedited habeas corpus procedures
when such prisoners bring their claims
to the Federal courts.

These procedures could help insure
that defendants are given competent
counsel in postconviction proceedings.
If States enact these provisions, the
time in which a habeas corpus petition
must be filed following the conclusion
of direct appeal of the conviction is re-
duced to 180 days. This portion of the
bill would also require that Federal
courts could not entertain any claims
not raised in the prior State court pro-
ceedings unless certain exemptions
apply.

These optional provisions also certify
that executions will be stayed while a
habeas corpus petition is pending, but
limits the granting of further stays if
the petition is denied by the district
court and the court of appeals.

Additionally, this portion of the bill
would require Federal district courts
to decide habeas corpus petitions with-
in 60 days from the date of any hearing
on the petition, and also requires the
courts of appeal to decide an appeal
from the decision of the district court
within 90 days of the last brief in the
case being filed.

Aside from capital cases, State pris-
oners will have a 1-year period of limi-
tation for filing habeas corpus peti-
tions after they have been convicted of
a State crime. Federal prisoners would
have a similar 2-year period of limita-
tion for initiating a habeas proceeding
when they have been convicted of a
Federal crime.

Federal judges would be prevented
from granting relief on a habeas peti-
tion filed by a person convicted in
State court unless the person exhausts
his State remedies first.

Finally, H.R. 729 modifies existing
law to insure that a Federal death sen-
tence is imposed in certain cases where
the death penalty is an appropriate
punishment.

Under current law, the jury in a cap-
ital case is given the complete discre-
tion to impose the death penalty, life
imprisonment, or some lesser penalty
regardless of the severity of the facts
found to exist. Under this title of this
bill, juries would be required to impose
a sentence of death in cases where they
determine that aggravating factors
outweigh mitigating factors or where
at least one aggravating factor exists
but no mitigating factor exists. If the
jury does not find that these conditions
exist, they are prohibited from impos-
ing the death penalty.

H.R. 729’s habeas corpus reform pro-
visions are supported by nearly every
major law enforcement organization in
the country. These protectors of public
safety, victims of crime, and the gen-
eral public have waited a long, long
time for these reforms.

I urge in the strongest of terms that
my colleagues support this bill, that
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we get it passed and put it into law this
year, 1995.

Mr. Chairman, | reserve the balance
of my time.

Mr. SCHUMER. Mr. Chairman, |
yield such time as he may consume to
the gentleman from Michigan [Mr.
BONIOR].

Mr. BONIOR. Mr. Chairman, | thank
the gentleman for yielding time to me.

I would address my comments not on
the subject necessarily but to the Chair
and to the distinguished gentleman
from Florida both. I would hope that
they would relay these comments in
the good faith that they are given to
the appropriate Members within their
party structure. We have had today a
series of problems with the Committee
on Science. | raise this just to alert my
friends that we feel on our side of the
aisle that our committee members
have not been treated fairly. Let me be
very specific.

The committee is marking up the
risk assessment bill. It is a very impor-
tant bill affecting the health and the
safety of all Americans. And that bill,
the draft of that bill was made avail-
able last night but was not available to
our Members until 11:20 today, when
they went in to meet to do the bill in
committee.

In addition to that, just a few min-
utes ago, prior to coming here for this
last vote, they were taking a rollcall
vote in the committee on this impor-
tant bill on an important amendment
that | think passed only by two or
three votes, while a vote was going on
on the floor here in the Committee of
the Whole, excuse me, | think we were
in the full House at that time moving
to final passage.

What occurred was two or three of
our Members missed that vote because
they were here. The bells had gone off.

I am requesting in a civil way this
afternoon that that type of behavior
cease and that our Members be given
the courtesy to participate and to vote
and to express themselves in a legiti-
mate, fair, and open manner in that
committee and that we be given notice
on the bills that are pending before
that committee while the committee is
considering it, not after the bills have
been brought up.

I thank the Chairman for his indul-
gence, and | would hope those messages
would get relayed to the proper people,
the gentleman from Pennsylvania [Mr.
WALKER] and the gentleman’s leader-
ship.

Mr. SCHUMER. Mr. Chairman, | re-
serve the balance of my time.
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Mr. McCOLLUM. Mr. Chairman,
while we may have not have a lot of
speakers on this our side, we are going
to spend a lot of hours debating habeas
corpus reform. | have no knowledge
whatever about the leadership com-
ments on the other side of the aisle,
about the Committee on Science today,
but I would like to bring us back, so we
do not close on the topic of something
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that happened in another committee,
to the fact that what we are going to
consider is a provision that should
have been offered in the last Congress,
but we were not permitted to do so by
the other side when they were in the
majority.

That is a provision that will ulti-
mately end the seemingly endless ap-
peals of death row inmates and get on
with the carrying out of their sen-
tences. It is something the public has
wanted for a long, long time.

We should be excited about the fact
that it is here today, that we have a
chance to finally vote on this and get
it reformed, and we are going to have a
series of important amendments to
consider.

I urge my colleagues to listen atten-
tively to these amendments, but during
the course of the several hours of de-
bate on them, in the end we need to
vote for this bill, get it on to the Sen-
ate, the other body, and let us get in
this calendar year finally, after all
these years, relief for the States, relief
for the public, relief for the victims,
and end the seemingly endless appeals
of death row inmates. That is what this
bill is all about.

Mr. STOKES. Mr. Chairman, | rise in strong
opposition to the Effective Death Penalty Act
of 1995. Let me state from the beginning that
I have consistently, throughout my career, be-
lieved in and fought for the protection all
Americans rights under habeas corpus. As
Chief Justice Salmon P. Chase described it in
ex parte Yerger U.S. (1868), habeas corpus is
“The most important human right in the Con-
stitution” and “The best and only sufficient de-
fense of personal freedom”. Therefore, | can-
not support this measure before us today be-
cause the very belief upon which our judicial
system was created—the protection of an indi-
vidual's fundamental constitutional rights bal-
anced with society’s right to be free from
harm—is at risk if H.R. 729 becomes law. |
cannot and will not support the anti-human
rights and anti-Constitution provisions of H.R.
729.

It is my belief that our judicial system’'s

major focus should be to protect its citizen’s
fundamental constitutional rights. As a nation,
we cannot afford to compromise the cherished
habeas corpus protections guaranteed each of
us in the U.S. Constitution. Rooted in the
Magna Carta (1215), the writ of habeas cor-
pus is as Justice Brennan pointed out in Fay
versus NOIA (1963).
* * * |nextricably intertwined with the
growth of fundamental rights of personal lib-
erty * * * its root principle is that in a civ-
ilized society, government must always be
accountable to the judiciary for a man’s im-
prisonment: if the imprisonment cannot be
shown to conform with the fundamental re-
quirements of law, the individual is entitled
to his immediate release.”

Mr. Chairman, the arbitrary 1-year limitation
on the filing of general Federal habeas corpus
appeals after all State remedies have been
exhausted entirely fails to address the true
cause of any delay in the capital system. The
lack of competent counsel at the trial level and
on direct appeal constitutes the primary basis
for the delay of many appeals. Provision of
competent counsel at the trial and appellate
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stages of capital litigation would eliminate the
need for many of the habeas appeals currently
in our court system. Despite the fact that this
is the case, H.R. 729 merely offers counsel for
State postconviction proceedings, and only to
capitally sentenced petitioners in States that
happen to select the counsel plan of this law.
Even if counsel is provided at this late date,
no time savings advantage will be achieved.
This counsel plan is too little too late.

It is no secret that | am opposed to the
death penalty. H.R. 729, among other things,
would greatly expand the reach of the Federal
death penalty, and fails to include any provi-
sions to end the repugnant practice of the dis-
proportionate application of the death penalty
on minorities. In fact, the bill specifically
makes it easier to impose the Federal death
penalty by reducing the discretion of a Federal
jury in deciding whether to recommend the
death penalty. While | agree that strong meas-
ures must be taken to curb the crime epi-
demic, | do not believe that any actions should
be taken to the detriment of an individual's
basic rights and constitutional liberties.

When closely examined, the sentencing his-
tory of the death penalty has generally been
arbitrary, inconsistent, and racially biased. It is
my belief that the Federal death penalty is
overly harsh, particularly because it fails to ad-
dress the economic and social basis of crime
in our most troubled communities. The fact is
that there has always been a racial double
standard in the imposition of capital punish-
ment in the Untied States. Even after the
black codes of the 1860's were abolished,
blacks were more severely punished than
whites for the same offenses in our penal sys-
tem. By the time the U.S. Supreme Court
deemed the existing process for imposing the
ultimate penalty unconstitutional in 1972, more
than half of the persons condemned or exe-
cuted were African-American—even though
they were never more than 15 percent of the
population. The advances in statistical analy-
sis of the last 20 years have allowed numer-
ous experts to test the raw data with disturb-
ingly consistent results.

Mr. Chairman, in 1990, after 29 studies from
various jurisdictions were reviewed, the Gen-
eral Accounting Office confirmed that there is
a consistent pattern of disparity in the imposi-
tion of the death penalty in the United States
and that race is often a crucial factor that de-
termines the outcome. Since the resumption of
executions in 1977, of the 236 persons who
have been executed, 200 persons, or an
alarming 85 percent, were executed for the
murder of white victims. In fact, statistics show
that blacks convicted of killing whites are 63
times more likely to be executed than whites
who kill blacks.

In 1991, the U.S. Justice Department’s Bu-
reau of Justice Statistics reported that African-
Americans accounted for 40 percent of pris-
oners serving death penalty sentences. In my
home State of Ohio, of the 127 people on
death row, 62—nearly 50 percent—are Afri-
can-Americans. These statistics reflect how
the African-American community is dispropor-
tionately affected by the death penalty. Fur-
thermore, in a nation where the No. 1 leading
cause of death for young African-American
males is homicide, further disproportionate ap-
plication of the death penalty will not resolve
the epidemic of violence in our Nation.

Regardless of whether this double standard
is intentional or not, the result clearly estab-
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lishes that there continues to be an impermis-
sible use of race as a key factor in determin-
ing imposition of the death penalty. Because
of the disproportionate number of minorities
serving death sentences, it is of great concern
to me that H.R. 729’s death penalty provisions
force juries to render death sentences where
they might not have without H.R. 729.

Mr. Chairman, it is my belief that we cannot
afford to compromise our fundamental rights in
exchange for excessive discriminatory tactics.
We all have an obligation to uphold the Con-
stitution and protect the rights of all Americans
to be free from unjustified imprisonment. |
urge my colleagues to uphold our fundamental
rights, protect the American people, and vote
down this unconscionable invasion upon one
of our most important guarantees.

Mr. YOUNG of Florida. Mr. Chairman, | rise
today in support of H.R. 729, the Effective
Death Penalty Act. This legislation represents
title | of the Taking Back Our Streets Act, 1 of
the 10 points of the Republican Contract With
America, and is the third of the six bills we will
consider which compose this important crime
legislation.

Today’s legislation changes the laws affect-
ing the death penalty in an effort to create
consistent and fair procedures for its applica-
tion, and to streamline the current appeals
process. The habeas corpus writ, originally de-
signed as a remedy for imprisonment without
trial, has become a tool of Federal and State
defendants who have been convicted and
have exhausted all direct appeals. Most of the
petitions are totally lacking in merit, clog the
Federal district court dockets, and allow pris-
oners on death row to almost indefinitely delay
their punishment. The bill before us today will
help put an end to this travesty of justice.

Specifically, H.R. 729 establishes a 1-year
limitation period for filing a Federal habeas
corpus petition contesting a State court con-
viction and a 2-year limitation period for a
Federal conviction. This measure limits the
granting of stays when prisoners have failed to
file a timely appeal, and imposes a 60- and
90-day deadline for district courts and appeals
courts respectively to decide an appeal. Fi-
nally, the bill authorizes funds to help States
defend their convictions against these appeals
and allows juries far greater latitude in decid-
ing whether to apply the death penalty.

Under current law, there are virtually no lim-
its or restrictions on when prisoners can file
habeas corpus appeals. Thanks to last year's
so-called crime bill at least two lawyers must
be appointed to represent the defendant at
every stage of the process, and a defendant
can appeal anytime there is a change in the
law or a new Supreme Court ruling. In this en-
vironment it is not surprising that delays of up
to 14 years are not uncommon. This abuse of
the system is the most significant factor in
States’ inability to implement credible death
penalties.

Mr. Chairman, the death penalty is now un-
workable and must be reformed. It is encum-
bered with nearly endless—and often frivo-
lous—appeals that delay punishment. The Ef-
fective Death Penalty Act upholds a simple
rule of law—those who kill must be prepared
to pay with their own life, and | urge its sup-
port.

Mr. MFUME. Mr. Chairman, today we are
deliberating whether or not we will make it
easier for the Government to kill. The bill we
have before us will limit the ability of State
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prisoners to challenge the constitutionality of
their conviction or sentence. It also reduces
the discretion of a Federal court jury in decid-
ing whether or not to recommend the death
penalty.

It has been said that this bill is necessary in
order to stop “the pattern of litigation abuse
and endless delay that has thwarted the use
of the state death penalty.” This, however, is
untrue. The number of State executions have
increased in the past few years. Since the
death penalty was reinstated in 1976, Texas
has executed 90 defendants; Florida has exe-
cuted 33; and Virginia has executed 25. There
have been over 100 State executions in the
past 3 years. There have been seven execu-
tions so far in 1995. The pace of State execu-
tions is not stalled. To the contrary, it has dra-
matically increased.

History shows that minorities have received
a disproportionate share of society’s harshest
punishments, from slavery to lynchings. Since
1930 nearly 90 percent of those executed for
rape were African-Americans. Currently, about
50 percent of those on the Nation's death
rows are from minority populations represent-
ing 20 percent of the total population.

Three-quarters of those convicted of partici-
pating in a drug enterprise under the general
provisions of Anti-Drug Abuse Act—the Drug
Kingpin Act—have been white and only about
24 percent of the defendants have been black.
Of those chosen for death penalty prosecu-
tions under this act, 78 percent of the defend-
ants have been black and only 11 percent of
the defendants have been white.

Federal prosecutions under the death pen-
alty provisions of the Anti-Drug Abuse Act of
1988 reveal that 89 percent of the defendants
selected for capital prosecution have been ei-
ther African-American or Mexican-American.
Judging by the death row populations, no
other jurisdiction comes close to the Federal
90 percent minority prosecution rate.

The proportion of African-Americans admit-
ted to Federal prison for all crimes has re-
mained fairly constant between 21 percent
and 27 percent during the 1980'’s, while whites
accounted for approximately 75 percent of
new Federal prisoners.

The General Accounting Office stated in its
report “Death Penalty Sentencing”

[The] race of the victim was found to influ-
ence the likelihood of being charged with
capital murder or receiving the death pen-
alty, i.e., those who murdered whites were
found more likely to be sentenced to death
than those who murdered blacks. Last year,
89% of the death sentences carried out in-
volved white victims, even though 50% of the
homicides in this country have black vic-
tims. Of the 229 executions that have oc-
curred since the death penalty was rein-
stated, only one has involved a white defend-
ant for the murder of a black person.

A large body of evidence shows that inno-
cent people are often convicted of crimes, in-
cluding capital crimes, and that some of them
have been executed. Since 1970, 48 people
have been released from death row because
they were found to be innocent.

In  February 1994, Justice
Blackmun stated:

Twenty years have passed since this court
declared that the death penalty must be im-
posed fairly, and with reasonable consistency
or not at all, and, despite the effort of the
states and courts to devise legal formulas
and procedural rules to meet this daunting

Harry A.
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challenge, the death penalty remains fraught
with arbitrariness, discrimination, caprice
and mistake.

Now, in spite of the studies, in spite of the
evidence, and in spite of the dramatic increase
in executions in recent years, some still want
to make it easier to impose the death penalty
and execute the defendant. Is it really justice
we are after? Or is it revenge?

Mr. STENHOLM. Mr. Chairman, | rise in
strong support of H.R. 729, the Effective
Death Penalty Act.

H.R. 729 establishes new and greatly need-
ed restrictions on the use of habeas corpus
petitions. This bill would limit the endless ap-
peals process and set fair time limits for the
filing of habeas appeals. Not only does this bill
place time limits on filing habeas petitions, but
also on complete consideration of habeas peti-
tions in death penalty cases by the Federal
courts.

Furthermore, this bill would generally limit
State prisoners under a sentence of death to
a single Federal habeas petition. In order to
file another petition, the prisoner would need
to show through clear and convincing evi-
dence that, without the constitutional error, the
defendant would not be found guilty by a rea-
sonable jury. This provision will help close the
loopholes that have allowed prisoners to have
their cases reviewed time and time again. The
abuse of habeas appeals has had a significant
effect on the enforcement of the death penalty
in States, and this bill appropriately addresses
these abuses.

This bill also simplifies the process of im-
posing the Federal death penalty by reducing
the discretion of the jury in deciding whether
to recommend the death penalty. This bill not
only eliminates life imprisonment without pa-
role as a possible sentence for the specified
Federal crimes subject to the death penalty,
but it requires that juries in Federal courts be
instructed to recommend a death sentence if
the aggravating factors outweigh the mitigating
factors.

For far too long now the American taxpayer
has footed the bill while death row prisoners
have filed appeal after meaningless appeal. It
is time for Congress to provide sound guide-
lines to the appeals process. Those who have
been victimized by violent criminals have a
right to expect timely justice, and this bill will
help to ensure that they receive nothing less.
| strongly urge my colleagues to support H.R.
729.

Mr. CONYERS. Mr. Chairman, H.R. 729 is
the latest in a series of legislative proposals
dating back a decade that have attempted to
speed up the execution of the more than
2,300 people on death row in this country. The
common thread in these proposals is imposing
a time limit on filing the habeas petition, typi-
cally set at 6 months to 1 year, and restricting
the number of appeals a prisoner can make,
that is, one bite at the apple.

The McCollum bill follows this approach,
with a few variations, one of which is worth
supporting. That is the section providing for
automatic stays of execution while a habeas
petition is pending. This is a much needed im-
provement on the current system where the
fate of a condemned man hangs in the bal-
ance while lawyers scramble at the last minute
to find a judge who will issue a stay of execu-
tion.
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In all other respects, H.R. 729 combines the
worst of the habeas bills, for instance, by set-
ting a 6-month deadline for habeas petitions
instead of 1 year, or it fails to make meaning-

ful changes.
Thoughtful reformers like my former col-
league, Representative Kastenmeier, the

American Bar Association, and the Judicial
Conference, have suggested that the goals of
streamlining the process and eliminating un-
certainty could be achieved if the States
agreed to adopt measures that would ensure
fairness. That is a good tradeoff, in my view.

The McCollum bill, however, imposes all the
deadlines and restrictions without any of the
fairness. In that sense, it is more of a political
statement than a serious attempt to reform the
process. The bill may achieve the goal of
speedier executions but the cause of justice
will not be served. It is an admission of failure
to pursue one without the other.

What is missing is any attempt to remedy
the most pressing problem at the source:
poorly represented defendants at trials where
almost all the constitutional errors that are
later reversed on appeal occur. The reason for
incompetent representation is simple: Many
States pay less than $1,500 for trials—not
enough to defend a drunk driver, let alone a
capital defendant.

When you consider that retrials have been
ordered by the Federal courts in 40 percent of
the habeas cases since 1976, the McCollum
bill's failure to require competent counsel at
State trial proceedings is a fatal flaw that
makes me unable to support this legislation.

There is another omission in the bill that is
even more glaring. It goes to the heart of due
process and fundamental fairness: An inno-
cent man should never be executed.

The McCollum bill permits habeas claims
only in the difficult-to-imagine situation where
there is “clear and convincing” evidence of in-
nocence and “no reasonable juror” would find
the petitioner guilty. | will be supporting an
amendment that will substitute “preponder-
ance of the evidence” instead of the more re-
strictive standard.

This amendment simply states that the Fed-
eral courts should always be available to hear
claims of innocence when based on newly dis-
covered evidence. Representative McCoL-
LUM's standard is far better suited to dispose
of the claim rather than a standard of whether
to hear the claims in the first place.

Mr. PORTMAN. Mr. Chairman, every year
nearly 5 million people are victims of violent
crime. Despite this, only 65 percent of all re-
ported murders, 52 percent of reported rape,
and 56 percent of reported aggravated assault
result in the arrest of a suspect. Every year,
60,000 criminals convicted in a violent crime
never go to prison. Given these facts, it is
easy to understand why crime, especially
among young offenders, is increasing. Without
an effective criminal justice system, there is no
meaningful deterrent to crime.

This is especially the case when you look at
death penalty procedures. The death penalty
should be the most extreme deterrent against
crime. In many countries around the world it
has this effect. In the United States, however,
it has become so mired in convoluted pro-
ceedings, that it has lost its significance as a
credible punishment and deterrent to crime.
Death row prisoners routinely take advantage
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of an endless appeals process to delay pun-

ishment indefinitely. Since 1991, Federal ha-

beas corpus cases have more than doubled.

Thousands of frivolous petitions clog the Fed-

eral court system, making it virtually impos-

sible to complete the process and deliver pun-
ishment. It is not uncommon for proceedings
to take up to 14 years, or more; 14 years from
the time a person is sentenced for committing

a violent crime until the time he receives his

punishment—hardly a credible deterrent. In

1994, district courts fully dismissed only 2 cap-

ital habeas corpus petitions, out of the hun-

dreds that were filed to delay the process fur-
ther. This undermines our whole system of
justice.

Today we have the opportunity to remedy
this serious problem within our criminal justice
system. The Effective Death Penalty Act will
streamline the habeas corpus process and re-
form death penalty procedures, reaffirming the
commitment of Congress to ensure swift and
effective punishments for perpetrators of the
most egregious crimes. | urge my colleagues
to support meaningful reform to the habeas
corpus process and give the American people
a reason to put their faith back into our crimi-
nal justice system.

The CHAIRMAN. All time for general
debate has expired.

Pursuant to the order of the House of
Tuesday, February 7, 1995, the commit-
tee amendment in the nature of a sub-
stitute is considered as an original bill
for the purpose of amendment and is
considered as having been read.

The text of the committee amend-
ment in the nature of a substitute is as
follows:

H.R. 729

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(@) SHORT TITLE.—This Act may be cited as
the ‘*Effective Death Penalty Act of 1995™".

(b) TABLE OF CONTENTS.—The table of con-
tents is as follows:

Sec. 1. Short title; table of contents.

TITLE I—HABEAS CORPUS REFORM
SUBTITLE A—POST CONVICTION PETITIONS:
GENERAL HABEAS CORPUS REFORM
Sec. 101. Period of limitation for filing writ of
habeas corpus following final

judgment of a State court.

Authority of appellate judges to issue
certificates of probable cause for
appeal in habeas corpus and Fed-
eral collateral relief proceedings.

Conforming amendment to the rules of
appellate procedure.

Effect of failure to exhaust State rem-
edies.

Period of limitation for Federal pris-
oners filing for collateral remedy.
SUBTITLE B—SPECIAL PROCEDURES FOR

COLLATERAL PROCEEDINGS IN CAPITAL CASES
Sec. 111. Death penalty litigation procedures.
SUBTITLE C—FUNDING FOR LITIGATION OF FED-

ERAL HABEAS CORPUS PETITIONS IN CAPITAL

CASES
Sec. 121. Funding for death penalty prosecu-

tions.

TITLE II—FEDERAL DEATH PENALTY

PROCEDURES REFORM

Sec. 201. Federal death penalty procedures re-

form.

Sec. 102.

Sec. 103.
Sec. 104.

Sec. 105.
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TITLE I—EFFECTIVE DEATH PENALTY
Subtitle A—Post Conviction Petitions: General
Habeas Corpus Reform
SEC. 101. PERIOD OF LIMITATION FOR FILING
WRIT OF HABEAS CORPUS FOLLOW-
ING FINAL JUDGMENT OF A STATE

COURT.

Section 2244 of title 28, United States Code, is
amended by adding at the end the following:

“(d)(1) A one-year period of limitation shall
apply to an application for a writ of habeas cor-
pus by a person in custody pursuant to the
judgment of a State court. The limitation period
shall run from the latest of the following times:

“(A) The time at which the judgment became
final by the conclusion of direct review or the
expiration of the time for seeking such review.

““(B) The time at which the impediment to fil-
ing an application created by State action in
violation of the Constitution or laws of the
United States is removed, where the applicant
was prevented from filing by such State action.

““(C) The time at which the Federal right as-
serted was initially recognized by the Supreme
Court, where the right has been newly recog-
nized by the Court and is retroactively applica-
ble.

‘(D) The time at which the factual predicate
of the claim or claims presented could have been
discovered through the exercise of reasonable
diligence.

““(2) Time that passes during the pendency of
a properly filed application for State review
with respect to the pertinent judgment or claim
shall not be counted toward any period of limi-
tation under this subsection.””.

SEC. 102. AUTHORITY OF APPELLATE JUDGES TO
ISSUE CERTIFICATES OF PROBABLE
CAUSE FOR APPEAL IN HABEAS COR-
PUS AND FEDERAL COLLATERAL RE-
LIEF PROCEEDINGS.

Section 2253 of title 28, United States Code, is
amended to read as follows:
“§2253. Appeal

“(a) In a habeas corpus proceeding or a pro-
ceeding under section 2255 of this title before a
circuit or district judge, the final order shall be
subject to review, on appeal, by the court of ap-
peals for the circuit where the proceeding is
had.

“(b) There shall be no right of appeal from
such an order in a proceeding to test the valid-
ity of a warrant to remove, to another district or
place for commitment or trial, a person charged
with a criminal offense against the United
States, or to test the validity of his detention
pending removal proceedings.

““(c) An appeal may not be taken to the court
of appeals from the final order in a habeas cor-
pus proceeding where the detention complained
of arises out of process issued by a State court,
or from the final order in a proceeding under
section 2255 of this title, unless a circuit justice
or judge issues a certificate of probable cause. A
certificate of probable cause may only issue if
the petitioner has made a substantial showing
of the denial of a Federal right. The certificate
of probable cause must indicate which specific
issue or issues satisfy this standard.”’.

SEC. 103. CONFORMING AMENDMENT TO THE
RULES OF APPELLATE PROCEDURE.

Federal Rule of Appellate Procedure 22 is

amended to read as follows:
“RULE 22
‘“HABEAS CORPUS AND SECTION 2255 PROCEEDINGS

‘“(a2) APPLICATION FOR AN ORIGINAL WRIT OF
HABEAS CORPUs.—AN application for a writ of
habeas corpus shall be made to the appropriate
district court. If application is made to a circuit
judge, the application will ordinarily be trans-
ferred to the appropriate district court. If an ap-
plication is made to or transferred to the district
court and denied, renewal of the application be-
fore a circuit judge is not favored; the proper
remedy is by appeal to the court of appeals from
the order of the district court denying the writ.

““(b) NECESSITY OF CERTIFICATE OF PROBABLE
CAUSE FOR APPEAL.—INn a habeas corpus pro-
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ceeding in which the detention complained of
arises out of process issued by a State court, and
in a motion proceeding pursuant to section 2255
of title 28, United States Code, an appeal by the
applicant or movant may not proceed unless a
circuit judge issues a certificate of probable
cause. If a request for a certificate of probable
cause is addressed to the court of appeals, it
shall be deemed addressed to the judges thereof
and shall be considered by a circuit judge or
judges as the court deems appropriate. If no ex-
press request for a certificate is filed, the notice
of appeal shall be deemed to constitute a request
addressed to the judges of the court of appeals.
If an appeal is taken by a State or the Govern-
ment or its representative, a certificate of prob-
able cause is not required.”’.

SEC. 104. EFFECT OF FAILURE TO EXHAUST

STATE REMEDIES.

Section 2254(b) of title 28, United States Code,
is amended to read as follows:

““(b) An application for a writ of habeas cor-
pus in behalf of a person in custody pursuant to
the judgment of a State court shall not be grant-
ed unless it appears that the applicant has ex-
hausted the remedies available in the courts of
the State, or that there is either an absence of
available State corrective process or the exist-
ence of circumstances rendering such process in-
effective to protect the rights of the applicant.
An application may be denied on the merits not-
withstanding the failure of the applicant to ex-
haust the remedies available in the courts of the
State. A State shall not be deemed to have
waived the exhaustion requirement, or be es-
topped from reliance upon the requirement un-
less through its counsel it waives the require-
ment expressly.””.

SEC. 105. PERIOD OF LIMITATION FOR FEDERAL
PRISONERS FILING FOR COLLAT-
ERAL REMEDY.

Section 2255 of title 28, United States Code, is
amended by striking the second paragraph and
the penultimate paragraph thereof, and by add-
ing at the end the following new paragraphs:

“A two-year period of limitation shall apply
to a motion under this section. The limitation
period shall run from the latest of the following
times:

‘(1) The time at which the judgment of con-
viction becomes final.

“(2) The time at which the impediment to
making a motion created by governmental ac-
tion in violation of the Constitution or laws of
the United States is removed, where the movant
was prevented from making a motion by such
governmental action.

““(3) The time at which the right asserted was
initially recognized by the Supreme Court,
where the right has been newly recognized by
the Court and is retroactively applicable.

““(4) The time at which the factual predicate
of the claim or claims presented could have been
discovered through the exercise of reasonable
diligence.”.

Subtitle B—Special Procedures for Collateral
Proceedings in Capital Cases
SEC. 111. DEATH PENALTY LITIGATION PROCE-
DURES.

(a) IN GENERAL.—Title 28, United States Code,
is amended by inserting the following new chap-
ter after chapter 153:

“CHAPTER 154—SPECIAL HABEAS CORPUS
PROCEDURES IN CAPITAL CASES

“‘Sec.

“2256. Prisoners in State custody subject to cap-
ital sentence; appointment of
counsel; requirement of rule of
court or statute; procedures for
appointment.

“2257. Mandatory stay of execution; duration;
limits on stays of execution; suc-
cessive petitions.

*‘2258. Filing of habeas corpus petition; time re-
quirements; tolling rules.

“2259. Scope of Federal review; district court
adjudications.
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“2260. Certificate of probable cause inapplica-
ble.

‘2261. Application to State unitary review pro-
cedures.

‘2262. Limitation periods for determining peti-
tions.

‘2263. Rule of construction.

“§2256. Prisoners in State custody subject to
capital sentence; appointment of counsel;
requirement of rule of court or statute; pro-
cedures for appointment

““(a) This chapter shall apply to cases arising
under section 2254 brought by prisoners in State
custody who are subject to a capital sentence. It
shall apply only if the provisions of subsections
(b) and (c) are satisfied.

““(b) This chapter is applicable if a State es-
tablishes by rule of its court of last resort or by
statute a mechanism for the appointment, com-
pensation and payment of reasonable litigation
expenses of competent counsel in State
postconviction proceedings brought by indigent
prisoners whose capital convictions and sen-
tences have been upheld on direct appeal to the
court of last resort in the State or have other-
wise become final for State law purposes. The
rule of court or statute must provide standards
of competency for the appointment of such
counsel.

““(c) Any mechanism for the appointment,
compensation and reimbursement of counsel as
provided in subsection (b) must offer counsel to
all State prisoners under capital sentence and
must provide for the entry of an order by a
court of record: (1) appointing one or more
counsel to represent the prisoner upon a finding
that the prisoner is indigent and accepted the
offer or is unable competently to decide whether
to accept or reject the offer; (2) finding, after a
hearing if necessary, that the prisoner rejected
the offer of counsel and made the decision with
an understanding of its legal consequences; or
(3) denying the appointment of counsel upon a
finding that the prisoner is not indigent.

““(d) No counsel appointed pursuant to sub-
sections (b) and (c) to represent a State prisoner
under capital sentence shall have previously
represented the prisoner at trial or on direct ap-
peal in the case for which the appointment is
made unless the prisoner and counsel expressly
request continued representation.

““(e) The ineffectiveness or incompetence of
counsel during State or Federal collateral
postconviction proceedings in a capital case
shall not be a ground for relief in a proceeding
arising under section 2254 of this chapter. This
limitation shall not preclude the appointment of
different counsel, on the court’s own motion or
at the request of the prisoner, at any phase of
State or Federal postconviction proceedings on
the basis of the ineffectiveness or incompetence
of counsel in such proceedings.

“§2257. Mandatory stay of execution; dura-
tion; limits on stays of execution; successive
petitions

““(a) Upon the entry in the appropriate State
court of record of an order under section 2256(c),
a warrant or order setting an execution date for
a State prisoner shall be stayed upon applica-
tion to any court that would have jurisdiction
over any proceedings filed under section 2254.
The application must recite that the State has
invoked the postconviction review procedures of
this chapter and that the scheduled execution is
subject to stay.

“(b) A stay of execution granted pursuant to
subsection (a) shall expire if—

““(1) a State prisoner fails to file a habeas cor-
pus petition under section 2254 within the time
required in section 2258, or fails to make a time-
ly application for court of appeals review fol-
lowing the denial of such a petition by a district
court;

““(2) upon completion of district court and
court of appeals review under section 2254 the
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petition for relief is denied and (A) the time for
filing a petition for certiorari has expired and
no petition has been filed; (B) a timely petition
for certiorari was filed and the Supreme Court
denied the petition; or (C) a timely petition for
certiorari was filed and upon consideration of
the case, the Supreme Court disposed of it in a
manner that left the capital sentence undis-
turbed; or

““(3) before a court of competent jurisdiction,
in the presence of counsel and after having been
advised of the consequences of his decision, a
State prisoner under capital sentence waives the
right to pursue habeas corpus review under sec-
tion 2254.

““(c) If one of the conditions in subsection (b)
has occurred, no Federal court thereafter shall
have the authority to enter a stay of execution
or grant relief in a capital case unless—

““(1) the basis for the stay and request for re-
lief is a claim not previously presented in the
State or Federal courts;

““(2) the failure to raise the claim is (A) the re-
sult of State action in violation of the Constitu-
tion or laws of the United States; (B) the result
of the Supreme Court recognition of a new Fed-
eral right that is retroactively applicable; or (C)
based on a factual predicate that could not have
been discovered through the exercise of reason-
able diligence in time to present the claim for
State or Federal postconviction review; and

““(3) the facts underlying the claim would be
sufficient to establish by clear and convincing
evidence that but for constitutional error, no
reasonable fact finder would have found the pe-
titioner guilty of the underlying offense.

““(d) Notwithstanding any other provision of
law, no Federal district court or appellate judge
shall have the authority to enter a stay of exe-
cution, issue injunctive relief, or grant any equi-
table or other relief in a capital case on any suc-
cessive habeas petition unless the court first de-
termines the petition or other action does not
constitute an abuse of the writ. This determina-
tion shall be made only by the district judge or
appellate panel who adjudicated the merits of
the original habeas petition (or to the district
judge or appellate panel to which the case may
have been subsequently assigned as a result of
the unavailability of the original court or
judges). In the Federal courts of appeal, a stay
may issue pursuant to the terms of this provi-
sion only when a majority of the original panel
or majority of the active judges determines the
petition does not constitute an abuse of the writ.
“§2258. Filing of habeas corpus petition; time

requirements; tolling rules

“Any petition for habeas corpus relief under
section 2254 must be filed in the appropriate dis-
trict court within one hundred and eighty days
from the filing in the appropriate State court of
record of an order under section 2256(c). The
time requirements established by this section
shall be tolled—

““(1) from the date that a petition for certiorari
is filed in the Supreme Court until the date of
final disposition of the petition if a State pris-
oner files the petition to secure review by the
Supreme Court of the affirmance of a capital
sentence on direct review by the court of last re-
sort of the State or other final State court deci-
sion on direct review;

““(2) during any period in which a State pris-
oner under capital sentence has a properly filed
request for postconviction review pending before
a State court of competent jurisdiction; if all
State filing rules are met in a timely manner,
this period shall run continuously from the date
that the State prisoner initially files for
postconviction review until final disposition of
the case by the highest court of the State, but
the time requirements established by this section
are not tolled during the pendency of a petition
for certiorari before the Supreme Court except as
provided in paragraph (1); and

““(3) during an additional period not to exceed
sixty days, if (A) a motion for an extension of
time is filed in the Federal district court that
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would have proper jurisdiction over the case
upon the filing of a habeas corpus petition
under section 2254; and (B) a showing of good
cause is made for the failure to file the habeas
corpus petition within the time period estab-
lished by this section.

*'§2259. Scope of Federal review; district court

adjudications

‘“(a) Whenever a State prisoner under capital
sentence files a petition for habeas corpus relief
to which this chapter applies, the district court
shall only consider a claim or claims that have
been raised and decided on the merits in the
State courts, unless the failure to raise the claim
properly is—

““(1) the result of State action in violation of
the Constitution or laws of the United States;

““(2) the result of the Supreme Court recogni-
tion of a new Federal right that is retroactively
applicable; or

““(3) based on a factual predicate that could
not have been discovered through the exercise of
reasonable diligence in time to present the claim
for State or Federal postconviction review.

“(b) Following review subject to the con-
straints set forth in subsection (a) and section
2254(d) of this title, the court shall rule on the
claims properly before it.

“§2260. Certificate of probable cause inap-
plicable

““The requirement of a certificate of probable
cause in order to appeal from the district court
to the court of appeals does not apply to habeas
corpus cases subject to the provisions of this
chapter except when a second or successive peti-
tion is filed.

“§2261. Application to State unitary review
procedure

‘“(a) For purposes of this section, a ‘unitary
review’ procedure means a State procedure that
authorizes a person under sentence of death to
raise, in the course of direct review of the judg-
ment, such claims as could be raised on collat-
eral attack. The provisions of this chapter shall
apply, as provided in this section, in relation to
a State unitary review procedure if the State es-
tablishes by rule of its court of last resort or by
statute a mechanism for the appointment, com-
pensation and payment of reasonable litigation
expenses of competent counsel in the unitary re-
view proceedings, including expenses relating to
the litigation of collateral claims in the proceed-
ings. The rule of court or statute must provide
standards of competency for the appointment of
such counsel.

“(b) A unitary review procedure, to qualify
under this section, must include an offer of
counsel following trial for the purpose of rep-
resentation on unitary review, and entry of an
order, as provided in section 2256(c), concerning
appointment of counsel or waiver or denial of
appointment of counsel for that purpose. No
counsel appointed to represent the prisoner in
the unitary review proceedings shall have pre-
viously represented the prisoner at trial in the
case for which the appointment is made unless
the prisoner and counsel expressly request con-
tinued representation.

‘“(c) Sections 2257, 2258, 2259, 2260, and 2262
shall apply in relation to cases involving a sen-
tence of death from any State having a unitary
review procedure that qualifies under this sec-
tion. References to State ‘post-conviction review’
and ‘direct review’ in those sections shall be un-
derstood as referring to unitary review under
the State procedure. The references in sections
2257(a) and 2258 to ‘an order under section
2256(c)’ shall be understood as referring to the
post-trial order under subsection (b) concerning
representation in the unitary review proceed-
ings, but if a transcript of the trial proceedings
is unavailable at the time of the filing of such
an order in the appropriate State court, then
the start of the one hundred and eighty day lim-
itation period under section 2258 shall be de-
ferred until a transcript is made available to the
prisoner or his counsel.
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“§2262. Limitation periods for determining
petitions

“(a)(1) A Federal district court shall deter-
mine such a petition or motion within 60 days of
any argument heard on an evidentiary hearing,
or where no evidentiary hearing is held, within
60 days of any final argument heard in the case.

“(2)(A) The court of appeals shall determine
any appeal relating to such a petition or motion
within 90 days after the filing of any reply brief
or within 90 days after such reply brief would be
due. For purposes of this provision, any reply
brief shall be due within 14 days of the opposi-
tion brief.

““(B) The court of appeals shall decide any pe-
tition for rehearing and or request by an appro-
priate judge for rehearing en banc within 20
days of the filing of such a petition or request
unless a responsive pleading is required in
which case the court of appeals shall decide the
application within 20 days of the filing of the
responsive pleading. If en banc consideration is
granted, the en banc court shall determine the
appeal within 90 days of the decision to grant
such consideration.

““(3) The time limitations contained in para-
graphs (1) and (2) may be extended only once
for 20 days, upon an express good cause finding
by the court that the interests of justice warrant
such a one-time extension. The specific grounds
for the good cause finding shall be set forth in
writing in any extension order of the court.

““(b) The time limitations under subsection (a)
shall apply to an initial petition or motion, and
to any second or successive petition or motion.
The same limitations shall also apply to the re-
determination of a petition or motion or related
appeal following a remand by the court of ap-
peals or the Supreme Court for further proceed-
ings, and in such a case the limitation period
shall run from the date of the remand.

“(c) The time limitations under this section
shall not be construed to entitle a petitioner or
movant to a stay of execution, to which the peti-
tioner or movant would otherwise not be enti-
tled, for the purpose of litigating any petition,
motion, or appeal.

““(d) The failure of a court to meet or comply
with the time limitations under this section shall
not be a ground for granting relief from a judg-
ment of conviction or sentence. The State or
Government may enforce the time limitations
under this section by applying to the court of
appeals or the Supreme Court for a writ of man-
damus.

““(e) The Administrative Office of United
States Courts shall report annually to Congress
on the compliance by the courts with the time
limits established in this section.

“(f) The adjudication of any petition under
section 2254 of this title that is subject to this
chapter, and the adjudication of any motion
under section 2255 of this title by a person under
sentence of death, shall be given priority by the
district court and by the court of appeals over
all noncapital matters.

“§2263. Rule of construction

“This chapter shall be construed to promote
the expeditious conduct and conclusion of State
and Federal court review in capital cases.”.

(b) CLERICAL AMENDMENT.—The table of
chapters at the beginning of part VI of title 28,
United States Code, is amended by inserting
after the item relating to chapter 153 the follow-
ing new item:

“154. Special habeas corpus proce-
dures in capital cases ................... 2256".

Subtitle C—Funding for Litigation of Federal
Habeas Corpus Petitions in Capital Cases
SEC. 121. FUNDING FOR DEATH PENALTY PROS-

ECUTIONS.

(a) IN GENERAL.—Part E of title | of the Om-
nibus Crime Control and Safe Streets Act of 1968
(42 U.S.C. 3711 et seq.) is amended by adding at
the end the following new section:
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““FUNDING FOR LITIGATION OF FEDERAL HABEAS
CORPUS PETITIONS IN CAPITAL CASES

““‘SEC. 523. Notwithstanding any other provi-
sion of this subpart, the Director shall provide
grants to the States, from the funding allocated
pursuant to section 511, for the purpose of sup-
porting litigation pertaining to Federal habeas
corpus petitions in capital cases. The total fund-
ing available for such grants within any fiscal
year shall be equal to the funding provided to
capital resource centers, pursuant to Federal
appropriation, in the same fiscal year.””.

(b) CLERICAL AMENDMENT.—The table of con-
tents at the beginning of title | of the Omnibus
Crime Control and Safe Streets Act of 1968 is
amended by inserting after the item relating to
section 522 the following new item:

““Sec. 523. Funding for litigation of Federal ha-
beas corpus petitions in capital
cases.”.

TITLE Il—FEDERAL DEATH PENALTY
PROCEDURES REFORM
SEC. 201. FEDERAL DEATH PENALTY PROCE-
DURES REFORM.

(@) IN GENERAL.—Subsection (e) of section
3593 of title 18, United States Code, is amended
by striking ‘‘shall consider’” and all that follows
through the end of such subsection and insert-
ing the following: “‘shall then consider whether
the aggravating factor or factors found to exist
outweigh any mitigating factors. The jury, or if
there is no jury, the court shall recommend a
sentence of death if it unanimously finds at
least one aggravating factor and no mitigating
factor or if it finds one or more aggravating fac-
tors which outweigh any mitigating factors. In
any other case, it shall not recommend a sen-
tence of death. The jury shall be instructed that
it must avoid any influence of sympathy, senti-
ment, passion, prejudice, or other arbitrary fac-
tors in its decision, and should make such a rec-
ommendation as the information warrants. The
jury shall be instructed that its recommendation
concerning a sentence of death is to be based on
the aggravating factor or factors and any miti-
gating factors which have been found, but that
the final decision concerning the balance of ag-
gravating and mitigating factors is a matter for
the jury’s judgment.”.

(b) CONFORMING AMENDMENT.—Section 3594 of
title 18, United States Code, is amended by strik-
ing “‘or life imprisonment without possibility of
release”.

The CHAIRMAN. Pursuant to a pre-
vious order of the House, the bill shall
be considered for amendment under the
5-minute rule for a period not to exceed
6 hours.

Are there any amendments to the
bill?

AMENDMENT OFFERED BY MR. MC COLLUM

Mr. McCOLLUM. Mr. Chairman, |
offer an amendment.

The Clerk read as follows:

Amendment offered by Mr. McCoLLUM:
Page 20, line 6, strike “‘shall’’ and insert ‘“‘is
authorized to.”

Mr. McCOLLUM. Mr. Chairman, this
is purely a technical amendment. We
had unintentionally done an appropria-
tions and authorization bill, and we
simply needed to change the language
to make sure that, in the section of the
bill dealing with the funding portions
of this with respect to the director pro-
viding grants to the States for prosecu-
tion and litigation pertaining to ha-
beas corpus, we do not actually direct
the funding, but rather, we authorize
it. It is a technical amendment.

Mr. Chairman, | do not have any-
thing else | can say except we need to
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do this. |
amendment.

Mr. SCHUMER. Mr. Chairman, | rise
in support of the amendment.

Mr. Chairman, | have seen the gentle-
man’s amendment. It is truly a tech-
nical amendment. | have no objection
to that. | believe our side has no objec-
tion to it.

The CHAIRMAN. The question is on
the amendment offered by the gen-
tleman from Florida [Mr. McCoLLuM].

The amendment was agreed to.

The CHAIRMAN. Are there other
amendments to the bill?

AMENDMENT OFFERED BY MR. SCHUMER

Mr. SCHUMER. Mr. Chairman, | offer
an amendment.

The Clerk read as follows:

Amendment offered by Mr. SCHUMER: After
subtitle B of title I insert the following:

Subtitle C—Competent Counsel in Death

Penalty Cases in State Court

121. COMPETENT COUNSEL IN STATE
COURT.

(a) IN GENERAL.—Title 28, United States
Code, is amended by inserting after the chap-
ter added by section 111 the following:

“CHAPTER 154A—COMPETENT COUNSEL
IN STATE COURT

urge the adoption of the

SEC.

‘‘Sec.
‘2263. Competent counsel in State court.

“§2263. Competent counsel in State court

“(a) If an action under section 2254 of this
title, brought by an applicant under sentence
of death, the court determines that—

‘(1) the relevant State has established or
identified a counsel authority which meets
the requirements of subsections (b) through
(e) of this section, to ensure that indigents
in capital cases receive competent counsel
and support services at trial in State court
and on direct review in the appropriate State
appellate courts;

““(2) if the applicant in the instant case was
eligible for the appointment of counsel and
did not waive such an appointment, the
counsel authority actually appointed an at-
torney or attorneys to represent the appli-
cant; and

““(3) the counsel so appointed met the
qualifications and performance standards es-
tablished by the counsel authority;

then the court shall not apply subsection (f)
of this section to the claims presented in the
application.

““(b) The counsel authority may be—

““(1) the highest State court having juris-
diction over criminal matters;

““(2) a committee appointed by the highest
State court having jurisdiction over crimi-
nal matters; or

““(3) a defender organization.

““(c) The counsel authority shall publish a
roster of attorneys qualified to be appointed
in capital cases, procedures by which attor-
neys are appointed, and standards governing
the qualifications, performance, compensa-
tion, and support of counsel; and, upon the
request of a State court before which a death
penalty is pending, shall appoint counsel to
represent the client.

‘“(d) An attorney who is not listed on the
roster shall be appointed only on the request
of the client concerned and in circumstances
in which the attorney requested is able to
provide the client with competent legal rep-
resentation.

‘“(e) Upon receipt of notice from the coun-
sel authorized that an individual entitled to
the appointment of counsel under this sec-
tion has declined to accept such an appoint-
ment, the court requesting the appointment
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shall conduct, or cause to be conducted, a
hearing, at which the individual and counsel
proposed to be appointed under this section
shall be present, to determine the individ-
ual’s competency to decline the appoint-
ment, and whether the individual has know-
ingly and intelligently declined it.

““(f) Except as provided by subsection (a) of
this section, in an action under section 2254
of this title, brought by an applicant under
sentence of death, the court shall not decline
to consider a claim on the ground that it was
not previously raised in State court at the
time and in the manner prescribed by State
law and, for that reason, the State courts re-
fused or would refuse to entertain it.”.

(b) CLERICAL AMEMDMENT.—The table of
chapters at the beginning of part VI of title
28, United States Code, is amended by insert-
ing after the item relating to the chapter
added by section 111 the following new item:
’154A, Competent Counsel in State

COUNT o 2263,

Redesignate succeeding subtitles and sec-
tions (and any cross references thereto) ac-
cordingly.

Mr. SCHUMER (during the reading).
Mr. Chairman, | ask unanimous con-
sent that the amendment be considered
as read and printed in the RECORD.

The CHAIRMAN. Is there objection
to the request of the gentleman from
New York?

There was no objection.

Mr. SCHUMER. Mr. Chairman, as |
have mentioned before, | favor the pro-
cedural form in the bill before us as it
was reported, because | take the need
for these reforms seriously. | support
the death penalty in appropriate cases,
and | believe that it should be carried
out when the time comes.

| believe that the time for this ulti-
mate penalty should not be delayed
over and over and over again by re-
peated, redundant, and frivolous peti-
tions. Those who bring the petitions
are morally opposed to capital punish-
ment. | respect that view. However,
their view is not the prevalent law of
the land in most of the Sates, and they
should not be allowed to use that
moral preference to just delay and
delay and delay.

Mr. Chairman, | think that the gen-
eral proposal made by the gentleman
from Illinois is a fair one. | supported
it in committee and intend to support
it on the floor of the House, at least as
it was reported. 1 do not know what
amendments will come from the other
side.

However, Mr. Chairman, | also
strongly believe that to put people on
trial for their very lives without giving
them good counsel is fundamentally
unfair and ultimately outrageous. It is
not worthy of all the good and decent
and fair things that make us proud of
our country and of our unique system
of justice. Unfortunately, Mr. Chair-
man, the sad truth is that we do just
that in far too many cases.

The greatest single cause of error in
death penalty cases is poor counsel at
trial. Let me be blunt, Mr. Chairman,
about what the words ‘‘poor counsel”
mean. They mean lawyers who are
drunk at trial. They mean lawyers who
openly speak of their clients in racially
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insulting terms. They mean lawyers
who do not have a clue about how to
stand up to the emotion and commu-
nity pressure that is inevitably gen-
erated in every death penalty case.
This is a national disgrace. Yet, this
reform bill before us contains not one
word, not one single word, to ensure
that people put on trial for their lives
have good lawyers at trial.

Mr. Chairman, my amendment would
correct this important omission. Of
course, the States are already required
by the Constitution to provide some
kind of counsel to all criminal defend-
ants, but that is not the point. The
point is whether they provide good,
competent lawyers who know how to
handle death penalty cases and are
willing and able to do so. Unfortu-
nately, the evidence is that in all too
many instances, lawyers are appointed
who are incompetent, who are over-
worked, who are cronies of trial judges,
or, most shameful of all, are actually
prejudiced against their clients.

Mr. Chairman, my amendment does
not require the States to do anything.
It is not a mandate of any form. It does
not dictate standards from Washing-
ton. It simply gives every State a sim-
ple choice. It may choose to set up an
independent counsel authority, and
that authority can be the highest
court, a committee appointed by that
court, or a defender organization.

There is wide latitude in that part of
the choice. It will be up to the State
authority to set standards of com-
petence for counsel, means of appoint-
ing counsel, and adequate pay for coun-
sel. If the State chooses to set up an
authority, then Federal courts will not
review claims that should have been
raised in State courts but were not. To
a large extent, that is the law that now
exists.

On the other hand, Mr. Chairman, if
a State chooses not to set up a counsel
authority, then Federal courts will
consider claims that petitioners fail to
raise in State court but did not. It is a
very simple choice. It is saying,

If you provide adequate counsel, without
we, the Federal Government, dictating what
adequate counsel is, then you don’t have to
have full Federal review of your claims.
However, if you don’t, there ought to be a
full Federal review.

That makes eminent sense to any-
one, it seems to me, who is fair-minded
and looks at capital punishment fairly.
| say that again as somebody who sup-
ports capital punishment.

Let me give the Members a few ex-
amples, all from within the last 10
years of how it happens that these
claims are not raised.

A lawyer in Florida admitted to the
trial judge in chambers that, “‘I am at
a loss,” he told the judge. He said, “‘I
really don’t know what to do in this
type of proceeding. If | had been
through one, | would, but I have never
handled one except this time.”

A lawyer in an Alabama trial asked
for time between the guilt phase and
the death penalty phase to read the
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Alabama death penalty statute. A law-
yer in Pennsylvania built his client’s
defense around a statute.

The CHAIRMAN. The time of the
gentleman from new York [Mr. ScHu-
MER] has expired.

(By unanimous consent, Mr. SCHUMER
was allowed to proceed for 3 additional
minutes.)

Mr. SCHUMER. Mr. Chairman, the
lawyer from Pennsylvania billed his
client’s defense around a statute that 3
years earlier had been declared uncon-
stitutional. These are only a few cases
of many, many examples that show bad
lawyers are appointed to death penalty
cases.

If a person has a bad lawyer, that
lawyer obviously will fail to raise is-
sues that should be raised when they
should be raised. When that happens,
Mr. Chairman, the only place they can
be effectively heard is in Federal court
on a habeas petition.

If one has a good lawyer, however,
that will raise all the important issues,
so that they are heard of and disposed
of in States courts, there is no need to
review them in Federal court unless
the State court has made a mistake in
law.

In other words, it will be done right
the first time, and for so many of the
members on that side of the aisle and
on this side of the aisle who really feel
that there is too much delay and too
much appeal, the best way to ensure
that there is not that delay, not only
on a statutory but on a constitutional
basis, is to make sure in this way that
there is adequate counsel at trial.

O 1600

The amendment will help make sure
we do it right the first time. It is fair,
it is just, it is needed.

I urge every member, whatever their
view is on the ultimate bill, to support
this very reasonable amendment.

Mr. McCOLLUM. Mr. Chairman, |
rise in opposition to the amendment.

Mr. Chairman, | rise in opposition to
this amendment. The gentleman | am
sure is sincere about what he wishes to
accomplish but quite frankly if this
amendment is adopted, it is going to
destroy the underpinnings of this bill
to speed up the process of carrying out
the death sentences in this country.

Right now the way the bill works is
that you have to have as a State an
agreement to appoint certain counsel
as prescribed in the legislation, certain
attorneys or lawyers, for defendants in
State habeas proceedings, not at the
trial level.

If you opt to do that, then the time
limits come down for taking the ap-
peals to the Federal court to 180 days
instead of the lengthy time that is oth-
erwise in the bill, and you would other-
wise be subjected to. You gain the lim-
its on successive petitions so that
there is no right to have these succes-
sive petitions, and you engage the
timetables in this bill that are de-
signed at every stage of the proceeding
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to reduce the amount of time involved
in death row cases.

What the gentleman is suggesting is
that essentially this be expanded, this
right to counsel, this provision of opt-
ing in, that the States in order to be
able to be eligible for all of the kinds of
changes in the law we are going to
enact today if we pass this bill must
provide counsel under the procedures
that he has described at the trial level,
at the original trial level.

I think everybody needs to under-
stand that under the laws of this coun-
try, since Gideon versus Wainwright,
every accused has the right to counsel
and the State must provide that coun-
sel, adequate counsel, to the accused in
any case, be that a death penalty case
or otherwise. If inadequate counsel is
provided and sometimes unfortunately
that has happened and the gentleman
is quite right on that point, then in
that particular case there is a griev-
ance that is appropriately presented in
the court system and sometimes that
is presented in the habeas corpus peti-
tions that we are discussing today in
Federal court, and if indeed that is
upheld that somebody did not have the
proper counsel, did not have adequate
counsel, then he is entitled to have his
entire case retried, and that certainly
would not be something we would par-
ticularly want to have happen.

But the truth of the matter is that
we do have a procedure for adequate
counsel and all kinds of protections for
the accused that are built into that
system at the trial level.

What the gentleman wants to do and
what he does by his amendment today
is to add a series of things that people
have to go through, a roster has to be
formed, a State has to pass a counsel
authority in one of three or four forms
and you have to comply with all of
these procedures and in the end the ex-
pense and the problems and the dif-
ficulty of going through this in my
judgment and many others’ who have
looked at this will mean that most
States will choose not to do this. They
will simply choose to not opt in. There-
fore, we will not have an effective bill.
We will not shorten the time death row
inmates have for carrying out their
sentences that we want to do. The un-
derlying bill will indeed fail in its ob-
jective if this indeed occurs.

Right now, under current law in most
Federal cases, a court cannot hear a
claim on Federal collateral review that
was not first raised in State collateral
review. This is known as a procedural
default.

The purpose of this rule is to ensure
that State courts first have an oppor-
tunity to correct constitutional errors.
It discourages sandbagging of claims
and encourages the orderly consider-
ation of claims by State and Federal
courts.

The Schumer amendment in addition
to everything else | have said will gut
this important rule if States do not
adopt his counsel requirements. His
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amendment puts States in a no-win sit-
uation. Either they adopt his expensive
requirements of counsel, which | do not
think many will do, at all stages of
State review, for the first time in his-
tory putting counsel in State capital
trials under the thumb of Congress, or
face more delays in litigation in Fed-
eral court.

Under the Schumer amendment,
States can choose between an unfunded
mandate or greater delay for capital
cases.

Our bill gives States the option of
continuing to litigate cases under cur-
rent law or getting stronger rules of fi-
nality as the benefit for having pro-
vided counsel on collateral review, the
State habeas proceedings that we are
talking about rather than the require-
ments at the trial level that the gen-
tleman from New York [Mr. SCHUMER]
is talking about.

We do not punish States that want to
impose the death penalty as the Schu-
mer amendment would do and the
amendment as | view it is insulting to
victims and to States. It would not re-
sult in reform. It would be a retrogres-
sion, and it should be rejected.

Mr. FOGLIETTA. Mr. Chairman, |
move to strike the last word.

Mr. Chairman, | rise to oppose the
Effective Death Penalty Act, and in
favor of the Schumer amendment.

Earlier today we pulled the teeth out
of the fourth amendment. Now we are
continuing our assault on the Constitu-
tion by making it near to impossible
for a prisoner sentenced to death to
seek justice. The Framers said in Arti-
cle 1, section 9 that ‘‘the privilege of
the Writ of Habeas Corpus shall not be
suspended.’”” Today, we are not just sus-
pending it. We are ripping it to shreds.

Like so many things in the contract,
we resort to coping with genuine prob-
lems with artificial deadlines, gim-
micks and smoke and mirrors—instead
of effective solutions.

Make no mistake, there are problems
with the way the courts are required to
handle habeas corpus petitions. If you
talk to the lawyers and the judges who
deal with this every day, you will know
what the problem is. It is that many of
the attorneys trying death penalty
cases are not qualified. I am not saying
that we should pay Johnny Cochran or
Robert Shapiro to represent every ac-
cused Killer. But, to really solve this
problem, we have to improve the cali-
ber of attorneys in death cases. That
way, a prisoner could not come back to
the court on countless occasions and
say that their attorney was ineffective
in his case.

That is why the Schumer amendment
makes so much sense. This strategy
would allow us to balance the need to
preserve the Constitution, with better
efficiency in our courts.

There are so many things that are
unfair about the Effective Death Pen-
alty Act. The sole incentive for a state
to provide counsel at the habeas stage
is to reduce the statute of limitations.
But that is grossly unfair to the pris-
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oner. Just think about it. How can a
new lawyer, however competent, fresh-
ly investigate the case, develop legal
arguments and effectively prepare a pe-
tition in just 6 months. This law begs
for the very ineffectiveness of counsel
we are trying to end.

Further, the standard for filing a sec-
ond habeas petition is so tough that it
renders habeas a constitutional mem-
ory. How could a prisoner like Walter
McMillan seek justice? This is a man
who was finally able to convince a
court that he was the wrong man, but
only after four habeas petitions. We
must allow prisoners to present newly
discovered evidence in a habeas peti-
tion.

The title of this bill is the Effective
Death Penalty Act. But it is anything
but effective. It is unfair, unjust and
unconstitutional.

A lot of my colleagues on the other
side of the aisle have cited Jefferson
and Madison in these debates. They as-
sure us that they would approve of
what we are doing. But they do not cite
their words.

The fact is that we know precisely
what the Founders have said. They
said, ‘““‘no warrants shall issue, but upon
probable cause, supported by oath or
affirmation, and particularly describ-
ing the place to be searched, and the
persons or things to be seized.”’

They said, ““The Privilege of the Writ
of Habeas Corpus shall not be sus-
pended.”

This is what they said. This is our
Constitution. Let’s begin to pay atten-
tion to it. Let us not tear it up.

Mr. CHABOT. Mr. Chairman, | move
to strike the requisite number of
words.

Mr. Chairman, the Latin phrase ha-
beas corpus may cause people’s eyes to
glaze over, but the reforms in this bill
begin to address what | consider to be
the biggest problem in the Federal jus-
tice system, the seemingly unending
string of appeals that convicted crimi-
nals may file to postpone again and
again the day of final judgment.

Mr. Chairman, there is no good rea-
son for the taxpayers in my commu-
nity, Cincinnati, or anywhere else to
foot the bill for the John Wayne Gacys
and other criminals in this world who
have taken human life, innocent
human life so they can play games
with our legal system from their prison
cells for year after year after year.

There ought to come a point, Mr.
Chairman, after a trial by a jury of
one’s peers and after going through the
appeals process in the State court sys-
tem and then finally the Federal court
system where enough is finally enough.

By moving forward on this bill, the
Effective Death Penalty Act, we are
fulfilling another element of the Con-
tract With America. In doing so, we are
also attempting to ensure that the
death penalty is of more than academic
interest to jailhouse lawyers.
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If the death penalty is to serve as a
real deterrent, we must see that it is
imposed fairly and surely—and reason-
ably swiftly. This bill is just a start,
but it is a good start.

Our colleagues should understand
that the statutory habeas corpus provi-
sions we are reforming today are not
related to the habeas corpus protec-
tions contained in the Constitution.
The constitutional protections apply to
remedy lawless incarcerations by the
executive without court authority;
they do not deal with imprisonment or-
dered by State officials pursuant to
court order after conviction at trial.
But confusion over the shared Latin
title should not confuse the issue: Our
Constitution does not mandate, nor
does common sense decree, today’s sys-
tem of virtually unlimited frivolous
Federal appeals.

Unlike the valuable protections our
Constitution provides, today’s statu-
tory scheme as interpreted by the
courts allows endless appeals after end-
less delays. If a decision ever is
reached, the convicted criminal simply
starts the process all over again on
some other point. In effect, there is
now no statute of limitations, and no
finality of Federal review of State
court convictions. The statutory ha-
beas system is not rational, it’s not
just, and it’s not followed by any other
civilized nation.

As former Supreme Court Justice
Lewis Powell said in his review of our
flawed process: ‘‘I know of no other
system of justice structured in a way
that assures no end to the litigation of
a criminal conviction.”

Mr. Chairman, this bill makes a start
toward bringing victims of crime some
closure to their ordeals. Some may not
believe that this reform goes far
enough, but it is reform, and | urge the
bill’s adoption and | urge defeat of the
Schumer amendment.

Mr. CONYERS. Mr. Chairman, Sixty-three
years ago, in Powell versus Alabama, the
case involving the Scottsboro boys, the Su-
preme Court established as a constitutional
principle that indigent defendants would not be
sentenced to death unless they were rep-
resented by competent counsel.

That promise remains unfulfilled to this day
and it is one of the most glaring omissions in
the McCollum bill.

Having competent counsel is so important
because failure at the front end, that is, the
trial stage, leads to the delays and multiple
petitions at the back end that resulted in re-
trials being ordered in 40 percent of all habeas
petitions filed since 1976. Without competent
counsel at trials any reform is meaningless.

Leaving it to the States to appoint counsel
is no solution because the current system is a
disaster: in Kentucky, attorneys who rep-
resented a quarter of the State’s 26 death row
inmates have since been suspended, dis-
barred, or convicted of crimes.

In Mississippi and Arkansas, compensation
for death row attorneys was limited by statute
to $1,000, though hundreds of hours of work
are involved.
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In one judicial district in Georgia, capital
cases were awarded to the lowest bidder.

South Carolina pays $10 per hour for out-of-
court work and $15 for in-court work.

That is the system the McCollum bill would
seek to preserve: uncompensated, ill-prepared
and inexpert counsel for those whose lives are
hanging in the balance. Surely, we can do bet-
ter.

Habeas cases are among the most complex
in all litigation. In addition to the highest
stakes possible—life or death—there is a very
complex body of constitutional law and un-
usual procedures that do not apply in other
criminal cases. There are often two separate
trials with very different sets of issues. Jury
selection standards are different. The penalty
phase requires in-depth investigation into per-
sonal and family history.

The McCollum bill is woefully inadequate in
providing counsel and | urge my colleagues to
support the amendment to require counsel at
the trial as well as postconviction phase.

The CHAIRMAN. The question is on
the amendment offered by the gen-
tleman from New York [Mr. SCHUMER].

The question was taken; and the
Chairman announced that the noes ap-
peared to have it.

RECORDED VOTE

Mr. WATT of North Carolina. Mr.
Chairman, | demand a recorded vote.

A recorded vote was ordered.

The vote was taken by electronic de-
vice, and there were—ayes 149, noes 282,
not voting 3, as follows:

[Roll No 104]

AYES—149
Abercrombie Gordon Obey
Ackerman Gutierrez Olver
Baldacci Hall (OH) Owens
Barcia Hamilton Pallone
Barrett (W1) Hastings (FL) Pastor
Becerra Hilliard Payne (NJ)
Beilenson Hinchey Pelosi
Berman Hoyer Peterson (FL)
Bishop Jackson-Lee Pomeroy
Bonior Jacobs Rangel
Boucher Jefferson Reed
Brown (CA) Johnson, E. B. Reynolds
Brown (FL) Johnston Richardson
Brown (OH) Kaptur Rivers
Bryant (TX) Kennedy (MA) Roemer
Cardin Kennedy (RI1) Roybal-Allard
Clay Kennelly Rush
Clayton Kildee Sabo
Clyburn Kleczka Sanders
Coleman LaFalce Sawyer
Collins (IL) Lantos Schroeder
Conyers Levin Schumer
Costello Lewis (GA) Scott
Coyne Lipinski Serrano
de la Garza Lofgren Skaggs
DeFazio Lowey Slaughter
DelLauro Luther Spratt
Dellums Maloney Stark
Dicks Manton Stokes
Dingell Markey Studds
Dixon Martinez Stupak
Doggett Mascara Thompson
Durbin Matsui Torres
Engel McCarthy Torricelli
Eshoo McDermott Towns
Evans McHale Tucker
Farr McKinney Velazquez
Fattah McNulty Vento
Fazio Meehan Visclosky
Fields (LA) Meek Ward
Filner Menendez Waters
Flake Mfume Watt (NC)
Foglietta Miller (CA) Waxman
Ford Mineta Williams
Frost Mink Wise
Furse Moakley Woolsey
Gejdenson Mollohan Wyden
Gephardt Nadler Wynn
Gibbons Neal Yates
Gonzalez Oberstar

Allard
Andrews
Archer
Armey
Bachus
Baesler
Baker (CA)
Baker (LA)
Ballenger
Barr
Barrett (NE)
Bartlett
Barton
Bass
Bateman
Bentsen
Bereuter
Bevill
Bilbray
Bilirakis
Bliley
Blute
Boehlert
Boehner
Bonilla
Bono
Borski
Brewster
Browder
Brownback
Bryant (TN)
Bunn
Bunning
Burr
Burton
Buyer
Callahan
Calvert
Camp
Canady
Castle
Chabot
Chambliss
Chapman
Chenoweth
Christensen
Chrysler
Clement
Clinger
Coble
Coburn
Collins (GA)
Combest
Condit
Cooley

Cox
Cramer
Crane
Crapo
Cremeans
Cubin
Cunningham
Danner
Davis

Deal
DeLay
Deutsch
Diaz-Balart
Dickey
Dooley
Doolittle
Dornan
Doyle
Dreier
Duncan
Dunn
Edwards
Ehlers
Ehrlich
Emerson
English
Ensign
Everett
Ewing
Fawell
Fields (TX)
Flanagan
Foley
Forbes
Fowler
Fox
Franks (CT)
Franks (NJ)
Frelinghuysen

Collins (MI)

NOES—282

Frisa
Funderburk
Gallegly
Ganske
Gekas
Geren
Gilchrest
Gillmor
Gilman
Goodlatte
Goodling
Goss
Graham
Green
Greenwood
Gunderson
Gutknecht
Hall (TX)
Hancock
Hansen
Harman
Hastert
Hastings (WA)
Hayes
Hayworth
Hefley
Hefner
Heineman
Herger
Hilleary
Hobson
Hoekstra
Hoke
Holden
Horn
Hostettler
Houghton
Hunter
Hutchinson
Hyde
Inglis
Istook
Johnson (CT)
Johnson (SD)
Johnson, Sam
Jones
Kanjorski
Kasich
Kelly

Kim

King
Kingston
Klink

Klug
Knollenberg
Kolbe
LaHood
Largent
Latham
LaTourette
Laughlin
Lazio
Leach
Lewis (CA)
Lewis (KY)
Lightfoot
Lincoln
Linder
Livingston
LoBiondo
Longley
Lucas
Manzullo
Martini
McCollum
McCrery
McDade
McHugh
Mclnnis
Mclntosh
McKeon
Metcalf
Meyers
Mica
Miller (FL)
Minge
Molinari
Montgomery
Moorhead
Moran
Morella
Murtha
Myers
Myrick

NOT VOTING—3

Frank (MA)
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Nethercutt
Neumann
Ney
Norwood
Nussle
Ortiz

Orton
Oxley
Packard
Parker
Paxon
Payne (VA)
Peterson (MN)
Petri
Pickett
Pombo
Porter
Portman
Poshard
Pryce
Quillen
Quinn
Rahall
Ramstad
Regula
Riggs
Roberts
Rogers
Rohrabacher
Ros-Lehtinen
Rose

Roth
Roukema
Royce
Salmon
Sanford
Saxton
Scarborough
Schaefer
Schiff
Seastrand
Sensenbrenner
Shadegg
Shaw
Shays
Shuster
Sisisky
Skeen
Skelton
Smith (MlI)
Smith (NJ)
Smith (TX)
Smith (WA)
Solomon
Souder
Spence
Stearns
Stenholm
Stockman
Stump
Talent
Tanner
Tate
Tauzin
Taylor (MS)
Taylor (NC)
Tejeda
Thomas
Thornberry
Thornton
Thurman
Tiahrt
Torkildsen
Traficant
Upton
Volkmer
Vucanovich
Waldholtz
Walker
Walsh
Wamp
Watts (OK)
Weldon (FL)
Weldon (PA)
Weller
White
Whitfield
Wicker
Wilson
Wolf
Young (AK)
Young (FL)
Zeliff
Zimmer

Radanovich

H 1409

O 1631
The Clerk announced the following
pair:
On this vote:

Miss Collins of Michigan for, with Mr.
Radanovich against.

Messrs. ROSE, SPENCE, KLINK,
MURTHA, ORTIZ, and DOYLE changed
their vote from “‘aye” to ‘‘no.”’

So the amendment was rejected.

The result of the vote was announced
as above recorded.

AMENDMENT OFFERED BY MR. WATT OF NORTH
CAROLINA

Mr. WATT of North Carolina. Mr.
Chairman, | offer an amendment.

The Clerk read as follows:

Amendment offered by Mr. WATT of North
Carolina: Page 4, line 26, strike the period
and insert the following:

““or a substantial showing that credible
newly discovered evidence which, had it been
presented at trial, would probably have re-
sulted in an acquittal for the offense for
which the sentence was imposed or in some
sentence other than incarceration.”

Page 4, line 26, Strike the entire sentence
beginning with the word “The’ and ending
with ‘“‘standard.”

Page 15, line 7, delete the period and insert
“ o

Page 15, after line 7 add:

““(4) the facts underlying the claim consist
of credible newly discovered evidence which,
had it presented to the trier of fact or sen-
tencing authority at trial, would probably
have resulted in an acquittal of the offense
for which the death sentence was imposed.”

Mr. WATT of North Carolina. Mr.
Chairman and colleagues, we have
heard, again, the Constitution of the
United States is under attack in this
bill.

There is only one place in the United
States Constitution where the words
habeas corpus are written. It is Article
I, section 9, clause 2, which says, “The
privilege of the writ of habeas corpus
shall not be suspended unless when in
cases of rebellion or invasion the pub-
lic safety may require it.”’

As much as | have looked for rebel-
lion or invasion in our streets, among
all the crime | have not found it. Yet
here we are attempting to undermine
the provision in the Constitution
again.

In the committee, Mrs. SCHROEDER
brought in some evidence, a letter
which was a letter of support from a
number of different people and groups.
And one of those groups was some peo-
ple who felt strongly about supporting
the Constitution because they had been
involved with the Civil War issue. And
the question was raised: Why would
they have an interest in this? And |
went back and looked, and | pointed
out to the committee members that
the reason that somebody who had
some interest in slavery would have an
interest in this bill was because the
provisions, original provisions in the
Constitution having to do with slavery,
are in article | of the Constitution also.

That provision in the Constitution
says, and this is section 9, clause 1 of
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article | of the Constitution, says,
““The migration or importation of such
persons as any of the States now exist-
ing shall think proper to admit shall
not be prohibited by the Congress prior
to the year 1808, and then it goes on.

My colleagues, we fought a Civil War
a hundred years later in this country
over this provision in the Constitution.
A hundred years after the year 1808,
southerners were still claiming that
they had the right to bring slaves into
the South. And a whole war was fought
about this single line in the Constitu-
tion.

And in 1 day in our Judiciary Com-
mittee, and apparently in less than 2
hours or so of debate on this floor, we
are getting ready to do essentially
what a civil war was fought about in
our country.

We are undermining a simple provi-
sion in the Constitution, not the same
provision, but | would submit to you
that if that language 100 years after
the prohibition in the Constitution had
expired, clearly based on the language
was worth fighting for, surely the right
of habeas corpus in this country ought
to be worth fighting for.

But here we are again, conservatives
saying, ‘““This is a conservative group
of people, we have a conservative Con-
tract With America, we are conserv-
atives, but we don’t believe in the most
conservative document that our coun-
try has ever had, and we would under-
mine it.”

The CHAIRMAN. The time of the
gentleman from North Carolina [Mr.
WATT] has expired.

(By unanimous consent, Mr. WATT of
North Carolina was allowed to proceed
for 4 additional minutes.)

Mr. WATT. Mr. Chairman, the lan-
guage is simple. It says, point blank,
this is the only place you will find
these words in the Constitution, there
being no other reference to habeas cor-
pus in the entire Constitution, and lis-
ten, let them resonate in this body, if
they will, if anybody will listen to
them. This is the Constitution of the
United States that we are talking
about.

It simply says the privilege of the
writ of habeas corpus shall not be sus-
pended unless when in the cases of re-
bellion or invasion the public safety
may require it. There is no rebellion or
invasion. There may be a bunch of
crime in the streets, but | ““ain’t’” seen
a rebellion and no invasion.
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And here we are, undermining the
writ, and | say to my colleagues, ‘“Mind
you, it doesn’t say we can suspend it if
we find probable cause. That’s not
here. That’s what the language of the
bill says, but that’s not here in the
Constitution. Nothing about probable
cause. Probable cause is what we were
arguing about in the last assault on the
Constitution just a couple of hours ago
that these conservative Members would
have us do away with.”

Well, what does my amendment do?
It says, “At least, if somebody comes
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forward with credible evidence of inno-
cence, at least they ought to be guar-
anteed the protections that our Con-
stitution provides to us.”’

And we are seeing it every day now.
Advances in technology have given us
DNA testing that allows us to run spe-
cific DNA testing to determine whether
a person is guilty or innocent, and in a
number of cases where this sophisti-
cated technology—cases where people
have been in jail for 20 years, been on
death row—this DNA technology is
coming forward now and saying we
went back, and we checked that blood
sample, or that hair strand, or that fin-
gerprint, or that little piece of cloth-
ing, and this person could not have
been the perpetrator of this crime. Yet
they sat in jail. They have been sub-
jected to facing the death penalty.

Mr. Chairman, all this amendment
would do is preserve that right for
them to raise credible evidence of inno-
cence. We are talking about protecting
people who can come in with credible
evidence of innocence at any time dur-
ing the proceeding.

My colleagues, | am the last person
who is going to get into an argument
about who is the most conservative
person in this body. | think | have dem-
onstrated, when it comes to the Con-
stitution, though not bragging rights
in my district to go home and say | am
a conservative, but, my colleagues, it
is a conservative principle to uphold
the Constitution of the United States.
This is not radical liberal stuff. This is
the stuff that our country is made of.

So, Mr. Chairman, | ask my col-
leagues, in their haste to undermine
habeas in a general way, at least pre-
serve the rights and protections to
those people who can still come for-
ward with credible evidence of their
own innocence. We should never, never,
ever, put a person to death in this
country when they are innocent be-
cause of procedural technicalities. In
the last bill they were arguing all these
procedural technicalities. Well, look.
Give me a break. Give the people a
break. We should never put anybody to
death on a procedural technicality, and
that is what this bill does. It poses an
additional procedural technicality.

Mr. McCOLLUM. Mr. Chairman, |
rise in opposition to the amendment of-
fered by the gentleman from North
Carolina [Mr. WATT].

Mr. Chairman, on the face of what
the gentleman from North Carolina
says and offers, one might make the as-
sumption that it sounds perfectly rea-
sonable. He says he wants somebody to
have a shot at habeas corpus petitions
and to appeal his conviction if he has
newly discovered evidence which, had
it been presented at trial, would prob-
ably have resulted in acquittal for the
offense for which the sentence was im-
posed or in some sentence other than
incarceration. That sounds reasonable,
however it is contrary to existing law.
It is contrary to existing court inter-
pretation.
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| say to my colleagues, ‘“The stand-
ard for review of the question of wheth-
er or not you get a chance to set aside
your death penalty case today on the
basis of newly discovered evidence of
guilt or innocence is that the peti-
tioner, in the absence of constitutional
error, which is other stuff, must show
that the new factual evidence that he
has presented unquestionably estab-
lishes innocence.”” That is a 1993 recent
decision of the U.S. Supreme Court.
Consequently what the gentleman of-
fers would weaken the current law with
respect to these processes.

I would like to remind all of my col-
leagues that we are now not talking
about somebody who has not gone
through the due process consider-
ations. We are not even talking about
whether he had a competent counsel or
not. We are talking about somebody
who has been to trial, gone through a
jury trial, been found guilty of some
heinous crime that merits at least in
the abstract principle the death pen-
alty on the books of a State or the Fed-
eral Government, has taken an appeal
of that undoubtedly all the way
through the State, if it is a State case,
the State supreme court, perhaps the
U.S. Supreme Court, probably has gone
through one or at least numerous ap-
peals in Federal court under the habeas
corpus statute, and | would commend
the gentleman to technically observe,
and it is just a technical question, that
the habeas corpus we are talking about
today is statutory, not the great writ
in the Constitution. But he has prob-
ably taken several statutory habeas
corpus appeals, perhaps State habeas,
certainly Federal, and he has been de-
nied. Somebody has found him to all
the procedures to have been fine. He is
found guilty the first time around. He
was sentenced properly, et cetera, and
how he comes up and comes up with
some new standard that is going to be
put in law that says for the first time,
different from anything that we have
done before in the history of the coun-
try on these cases, that, “If you find
new credible evidence that would prob-
ably have resulted in an acquittal for
the offense for which the sentence is
imposed, then a Federal court judge
can set aside the case and sentence in
the conviction and require a new
trial.” It means that there is going to
be a relitigation virtually in front of
this Federal judge because that Federal
judge has got to make a decision that
the new evidence would probably have
resulted in an acquittal in the first
place.

This is a new complexity. It will give
new opportunities for appeals. Most of
these probably will be denied, and we
would have lots more time
dillydallying around before these sen-
tences are carried out.

So, as well-meaning as the gentle-
man’s amendment may be on the sur-
face, it actually undermines the very
effort we are about to hear today,



February 8, 1995

which is to speed up the process of car-
rying out the death sentences in this
country.

We have a process now, | think that
process is very, very fair. We do not
alter it except in timetable sequence
here today. We are not changing the
underlying law and the rules that we
play by in reviewing cases and death
penalty cases. But the gentleman from
North Carolina’s amendment would
change the underlying law. He would
give another bite at the apple in the
conditions and circumstances today
the Supreme Court says, ‘“You don’t
have that right,”” and even establish an
entirely new standard that does not
presently today exist for appeals of
death penalty cases.

So, for all of those reasons | would
oppose this amendment.

Mr. WATT of North Carolina. Mr.
Chairman, will the gentleman yield?

Mr. McCOLLUM. 1 yield to the gen-
tleman from North Carolina.

Mr. WATT of North Carolina. Let me
be sure that the gentleman under-
stands my amendment because | think
he has a misconception of my amend-
ment or he has a misconception of the
law.

My amendment only gets the person
who is filing the habeas in the court-
house. This is not the standard for de-
termining whether he wins or loses the
case. This is the standard for determin-
ing whether the court will hear the
case.

| say to my colleague, “If you look at
page four where I have amended the
bill, it says, ‘An appeal may not be
taken to the Court of Appeals unless
certain things apply,” and that’s where
my amendment comes into play. It al-
lows him to take appeal. It doesn’t set
a different standard for that appeal
once it is taken.”
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If you look on page 14, it says, “The
District Court shall only consider a
claim.” And then it spells out certain
circumstances.

The CHAIRMAN. The time of the
gentleman from Florida [Mr. McCoL-
LuUM] has expired.

(At the request of Mr. WATT of North
Carolina and by unanimous consent,
Mr. McCoLLuM was allowed to proceed
for 3 additional minutes.)

Mr. McCOLLUM. Mr. Chairman, |
continue to yield to the gentleman
from North Carolina [Mr. WATT].

Mr. WATT of North Carolina. In that
section it says, “The court shall only
consider a claim under certain cir-
cumstances.”’

| agree with the gentleman that this
is not the standard for an ultimate dis-
position of the case, but it is the pre-
vailing standard for determining
whether one gets review or not. That
standard was set out very recently by
the court again in the case of Schlup
versus Delo, January 23, 1995. This is
the standard for getting a review. It is
not the standard for determining
whether somebody gets off or not.
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In that case, the court says, ‘“The
standard requires the habeas petitioner
to show that ‘a constitutional viola-
tion has probably resulted in the con-
viction of one who is actually inno-
cent.””” That is the same language that
I have picked up.

So | just wanted to make sure that
the gentleman understands. | am not
trying to change the ultimate standard
on which the person wins or loses. All
this does is get the person into the
courthouse so the court can evaluate
the evidence.

Mr. McCOLLUM. Mr. Chairman, re-
claiming my time, | understand the
point of the gentleman. But he changes
the rules of how you get into the court-
house in the first place by striking out
the current standards of having to have
a constitutional infirmity. You do not
have to have a constitutional infirmity
after you have put your provision in.
All you have to show is there is a prob-
ability that if you retry the case, you
would be found innocent.

In fact what the net result or net de-
fect of this is going to be is that you
have established a new process. You
may technically say the standards
have not changed in the sense that ul-
timately somewhere down the road the
Supreme Court rulings would not be
overturned, but the fact of the matter
is you have given another bite of the
apple to somebody on death row that
he does not today have because today
you have gained access under this proc-
ess under something less heavy, a bur-
den on him, than a burden that re-
quires that you show a constitutional
defect to get there.

Mr. WATT of North Carolina. If the
gentleman will yield further, 1 am not
disputing what the gentleman says.
Your bill says you have to raise a con-
stitutional issue.

Mr. McCOLLUM. So does current
law.

Mr. WATT of North Carolina. My
amendment says that if you show that
you are probably innocent, you should
not have to raise a constitutional
issue.

If you can come into court at the
outset and show there is evidence that
you are probably innocent, why should
we be telling somebody that they have
got to raise a constitutional claim if
they are probably innocent?

The CHAIRMAN. The time of the
gentleman from Florida [Mr. McCoL-
LUM] has again expired.

(By unanimous consent, Mr. McCoL-
LUM was allowed to proceed for 1 addi-
tional minute.)

Mr. McCOLLUM. Mr. Chairman, |
just want to explain to the gentleman
and anybody else here listening to this,
other Members, that the current stand-
ard, the current threshold for all of
this, is either that you have a constitu-
tional infirmity of some sort that gets
you into the habeas corpus setting, and
your appeals are then heard on that
basis, you did not have the proper law-
yer or whatever, or the factual evi-
dence is that you are unqguestionably
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innocent. And that is the standard, the
Herrera case, a 1993 case. It has been
confirmed in the Schlup case in Janu-
ary of this year.

I would submit to the gentleman,
while he may be intending to do some-
thing less than it is perceived by me to
be doing, it seems on its face that he is
making a weaker and less stringent
standard in terms of getting to the ap-
peal process, and thereby undermining
what we are trying to do, to carry out
sentences more quickly, and | urge the
defeat of his amendment.

Mr. SCOTT. Mr. Chairman, | move to
strike the last word.

Mr. Chairman, as | understand the
amendment, and the gentleman from
North Carolina [Mr. WATT] can correct
me if | am wrong, this is for people who
are alleging that they are innocent and
they are asking for an opportunity to
be heard, and they have evidence that
would show that they will probably be
found not guilty if the evidence were to
be heard.

It seems to me that we have an un-
fortunate situation in that we have to
have the same procedure for those that
are in fact guilty and those that are in
fact innocent, and we do not know
until they are heard which category
they fit in. So we have to have one pro-
cedure. So we are going to have the
procedure for people that are innocent,
and the gentleman’s amendment would
allow the person that is innocent to be
heard.

Mr. WATT of North Carolina. Mr.
Chairman, will the gentleman yield?

Mr. SCOTT. | yield to the gentleman
from North Carolina.

Mr. WATT of North Carolina. | think
the gentleman from Florida [Mr.
McCoLLuM] is debating a different
amendment than the one | offered. |
am not trying to change the standard
by which somebody wins or loses ulti-
mately. What I am trying to do is
make sure that somebody who has a
credible claim of innocence does not sit
in jail for 30, 40, or 50 years without
any remedies or rights; that somebody
who has been sentenced to death does
not go to the gas chamber or be put to
death without being able to come into
court and at least present their evi-
dence. Once they present their evi-
dence, the standard of whether they
win or not is still going to be the same
as the one that the gentleman from
Florida [Mr. McCoLLuM] has talked
about.

I cannot be any more blunt. I mean,
the Supreme Court has said this is the
exact standard, and they said it as re-
cently as January 23, 1995.

So on the last bill we were trying to
codify case law. This time we are try-
ing to keep from codifying case law,
because we do not care whether some-
body is innocent or guilty; we just do
not want them in our court system.

Mr. Chairman, | cannot believe we
would stand in this body and talk
about some kind of procedural tech-
nicality to put somebody to death and
not give somebody the opportunity if
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they have got credible evidence of in-
nocence to present that evidence. Have
we become absolutely inhumane in our
society and in our quest to deal with
the crime problem in this country?

Mr. HEINEMAN. Mr. Chairman, |
move to strike the requisite number of
words.

(Mr. HEINEMAN asked and was given
permission to revise and extend his re-
marks.)

Mr. HEINEMAN. Mr. Chairman, let
us enter into this debate with a little
practicality and a little what really
happens out there in the street. We will
walk the walk a little bit.

On December 3, 1980, Kermit Smith
kidnaped Whellette Collins and two of
her girlfriends. He kidnaped them from
Hallifax, NC. He robbed, raped, and
murdered Whellette Collins. He at-
tempted to rob her two girlfriends.
They escaped.

Mr. Kermit Smith was apprehended
at the scene of the crime. He was tried
and convicted of murder and sentenced
to death.

Despite the conviction, this case
dragged on for 14 years, going before 46
judges and to the U.S. Supreme Court 5
times. Over 150 different writs, stays,
and motions were filed during these 14
years. Each delay caused the family of
Whellette Collins horrendous pain, and
justice was denied them over and over
again. And just yesterday we were
talking about victims compensation.

Worse still, Smith should have been
in prison at the time of the murder for
an earlier offense. Not only do we have
a problem with outrageous numbers of
appeals on death row, but we also are
turning criminals loose from a revolv-
ing door criminal justice system. |
wish this was an isolated incident, but
I am willing to wager that every Mem-
ber in this distinguished body has a
Kermit Smith in his or her district.

In the course of ensuring the rights
of criminals, we are throwing away the
rights of the victims and the victims’
families from these painful, extended
habeas corpuses.
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The current appeals process takes far
too long and ties up our court system.
Right now State courts hearing death
penalty appeals are taking as long as
2> years. When the Federal appeals
process is factored in, an appeal can
take as long as 15 years.

Over 300,000 Americans have been
murdered since the Supreme Court de-
cision reinstating the death penalty.
Approximately 250 criminals have been
executed for those crimes. Some say
the death penalty is not a deterrent. It
would be a deterrent if it were carried
out with surety and swiftness. Part of
the reason it is not being used is be-
cause of the continual unending ap-
peals process. Today we will change
that.

The public’s safety is the first duty
of government. It is why governments
were created in the first place, to pro-
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tect us from predators, both foreign
and domestic.

We are, in essence, all victims of gov-
ernment’s inept handling of its first
duty. Costs of victimization far out-
weigh the costs of incarceration. Vio-
lent crimes are escalating
exponentially, despite the good inten-
tions of the administration’s hug-a-
thug approach to criminal justice. Ac-
cording to the Department of Justice,
if something drastically different is
not done to reduce crime, five out of
six of today’s 12 year olds, your chil-
dren and mine, will be victims of a suc-
cessful or at least attempted violent
crime in their lifetimes. That is five
out of six.

As a former chief of police with 38
years of law enforcement experience, |
am deeply disturbed by these trends in
our criminal justice system. As a fa-
ther and grandfather, | am outraged.

As the Congressman from the Fourth
District of North Carolina and a mem-
ber of the Committee on the Judiciary,
| intend to take action. In this bill the
Effective Death Penalty Act, we will
return to the notion of deterrence. The
only deterrence to criminal activity is
punishment. Criminals, by their very
definition, do not obey the law. We
need to play hard ball so. So far we
have not.

More laws will only help if they af-
fect the way the system works. This
bill will change the way punishment is
meted out. It creates consistent and
fair procedures for the application of
the death penalty and streamlines the
appeals process. In America it seems
we try anything once, except crimi-
nals.

Over and over and over again crimi-
nals play the courts like the lottery,
hoping to escape punishment on tech-
nicalities.

I strongly urge my colleagues to vote
for the Effective Death Penalty Reform
Act.

STATE OF NORTH CAROLINA,
Raleigh, NC, January 27, 1995.
Hon. FRED HEINEMAN,
House of Representatives, Longworth House Of-
fice Building, Washington, DC.

DEAR CONGRESSMAN HEINEMAN: | urge you
to push for action in Congress this year to
reduce the time for appeals in capital mur-
der cases to the minimum required by the
Constitution.

You may have read about the case of
Kermit Smith, executed this week for the
brutal kidnapping, rape and murder of a col-
lege cheerleader. Despite Smith’s conviction,
this case dragged on for 14 years, going be-
fore 46 judges and to the United States Su-
preme Court five times. As the victim’s fam-
ily and friends told me, each delay caused
new anguish. This is not right.

The current appeals process takes far too
long and ties up our court system. Right
now, state courts hearing death penalty ap-
peals are taking as long as 2% years. When
the federal appeals process is factored in, an
appeal can take as long as 15 years. | have
included for your review, a procedural out-
line of the Smith case.

In the last two years, North Carolina has
taken significant steps to combat violent
crime. We have built or authorized the con-
struction of more than 12,800 new prison

February 8, 1995

beds, built prison work farms and boot
camps, and toughened punishment for vio-
lent offenders. However, there is still much
more to be done to fight crime and protect
the citizens of North Carolina. | look forward
to working with you on this important issue.

My warmest personal regards.

Sincerely,
JAMES B. HuNT, Jr.,
Governor.
Enclosure.

PROCEDURAL OUTLINE ON KERMIT SMITH

12-3-4-80—Kermit Smith kidnapped
Whellette Collins, Dawn Killen and Yolanda
Woods. He robbed, raped and murdered
Whellette Collins, he attempted to rob Dawn
Killen and Yolanda Woods. Smith was appre-
hended and arrested at the scene.

12-09-80—Halifax County Grand Jury re-
turned true bills of indictment charging
Kermit Smith with murder, (Whellette Col-
lins) in Case #80 CRS 15266, Robbery with a
Dangerous Weapon, (Whellette Collins) in
Case #80 CRS 15271 and First Degree Rape
(Whellette Collins) in Case #80 CRS 1565.

04-30-81—Trial in Halifax County Superior
Court, before the Honorable George M. Foun-
tain; Smith was found guilty of second de-
gree rape, common law robbery, first degree
murder, and received the Death Penalty for
the first degree murder conviction.

04-30-81—Notice of Appeal to North Caro-
lina Supreme Court.

10-07-81—Motion to By-Pass the Court of
Appeals for second degree rape and common
law robbery was granted.

01-29-82—Defendant-Appellant’s Brief was
filed in the North Carolina Supreme Court.

02-18-82—State’s brief was filed in the
North Carolina Supreme Court.

06-02-82—Opinion by the North Carolina
Supreme Court, affirming convictions and
sentences. State v. Smith, 305 N.C. 691, 292
S.E.2d 264 (1982).

08-22-22—Petition for Writ of Certiorari
filed by Smith in United States Supreme
Court, No. 8205335.

11-29-82—Certiorari was denied by the U.S.
Supreme Court. Smith v. North Carolina, 459
U.S. 1056, 103 S.Ct. 474, 74 L.Ed.2d 622 (1982).

06-06-83—Motion for Appropriate Relief
filed by Smith in Halifax County Superior
Court.

08-19-83—Order by Judge Frank R. Brown,
limiting issues for hearing. D.A. to file an-
swer to claim V in 20 days.

11-23-83—Amendment to Motion for Appro-
priate Relief filed by Smith in Halifax Coun-
ty Superior Court.

11-30-83—Answer to Motion for Appropriate
Relief by State.

12-5-16-83—Evidentiary hearing. State’s
proposed Findings of Fact and Conclusions of
Law.

12-16-83—Order denying Motion for Appro-
priate Relief by the Honorable Donald L.
Smith, Halifax County Superior Court.

12-16-83—Order setting new date for execu-
tion. Date of execution is March 9, 1984.

01-30-84—Order Staying Execution of
Death Sentence by Honorable Joseph
Branch, Chief Justice of the North Carolina
Supreme Court.

08-14-84—Petition was filed by defendant to
the North Carolina Supreme Court for cer-
tiorari to review the denial of his Motion for
Appropriate Relief.

08-13-85—Order by the North Carolina Su-
preme Court denying Petition for Writ of
Certiorari to review the Superior Court of
Halifax County. State v. Smith, N.C. s
333 S.E.2d 495 (1985).

10-15-85—Petition for a Writ of Certiorari
filed in the Supreme Court of the United
States.



February 8, 1995

11-12-85—Brief in opposition to petition for
writ of certiorari to the North Carolina Su-
preme Court.

12-09-85—Order by the Supreme Court of
the United States denying certiorari. Smith
v. North Carolina, 474 U.S. 1026, 106 S.Ct. 582,
88 L.Ed.2d 565 (1985).

01-30-86—Renewed Petition for Certiorari
and Alternative Motion to Reconsider denial
of certiorari filed by Smith to the North
Carolina Supreme Court.

02-11-86—Order in response to Smith’s re-
newed petition; dismissed without prejudice
to allow Smith to file a motion for appro-
priate relief on the issue in the Superior
Court of Halifax County.

04-04-86—Second Motion for Appropriate
Relief by defendant to Halifax County Supe-
rior Court.

04-04-86—Brief in support of Motion for Ap-
propriate Relief by defendant.

09-26-86—State’s answer to Smith’s Motion
for Appropriate Relief filed April 4, 1986.

10-10-86—Smith’s reply to the State’s an-
swer.

10-16-86—Brief in opposition to Kermit
Smith’s Motion for Appropriate Relief by the
State.

03-02-87—Oral argument scheduled for
hearing on defendant’s Motion for Appro-
priate Relief.

03-06-87—Defendant’s proposed Findings of
Fact.

03-06-87—Motion for Appropriate Relief de-
nied by Order of Superior Court Judge I. Bev-
erly Lake, Jr.

06-01-87—Petition to the North Carolina
Supreme Court for certiorari to review the
order of Judge Lake.

02-05-88—Certiorari denied by the North
Carolina Supreme Court by the Honorable J.
Whichard. State v. Smith, N.C. , 364
S.E.2d 668 (1988).

02-25-88—Motion for Stay of Execution of
Death Sentence, execution scheduled for
April 26, 1988; Motion Denied.

03-01-88—Motion for Stay of Execution to
the North Carolina Supreme Court.

03-09-88—Stay of Execution denied by
Order of the Court in conference, Honorable
J. Whichard, North Carolina Supreme Court.

04-15-88—Petition for Writ of Certiorari
filed in United States Supreme Court seek-
ing review of the Superior Court of Halifax
County, North Carolina.

04-19-88—Motion for stay of execution
pending disposition of Petition for Writ of
Certiorari and filing of petitions for Writ of
Habeas Corpus.

04-20-88—Response to Smith’s motion for a
Stay of Execution.

04-21-88—Order Staying execution of death
sentence.

04-27-88—Order by United States Supreme
Court denying certiorari. Smith v. North
Carolina, 485 U.S. 1030, 108 S.Ct. 1589, 99
L.Ed.2d 903 (1988).

05-20-88—Petition for Writ of Habeas Cor-
pus filed by Smith pursuant to 28 U.S.C.
§2254.

06-30-88—Answer to Petition for Writ of
Habeas Corpus—Habeas Corpus Rule 5, 28
U.S.C. 2243.

12-15-88—Motion for evidentiary hearing.
(Rule 8, Rules Governing §2254 cases in the
United States District Courts.

12-15-88—Request for Discovery. (Rule 6,
Rules Governing §2254 cases in the United
States District Courts.

12-15-88—Memorandum in support of Peti-
tioner’s Motion for Evidentiary Hearing.

12-15-88—Memorandum of Law in Support
of Petitioner’s request for discovery.

12-22-88—Memorandum in Opposition to re-
quest for discovery, Habeas Rule 6(a), Local
Rules 4.05 and 5.01—Denied.

01-23-89—Memorandum in Support of Peti-
tion for Reconsideration/Request for Recon-
sideration.
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01-31-89—Request for Reconsideration de-
nied.

02-16-89—Request to expand the length of
Petitioner’s brief.

02-22-89—Request to expand both peti-
tioner and respondent’s brief is allowed.

02-28-89—Brief in Support of Petition for
Writ of Habeas corpus by Petitioner.

03-28-89—Motion for Extension of Time to
file respondent’s brief.

03-30-89—Order granting extension of time
to file brief in response to Petitioner’s brief
is allowed. Brief should be filed by May 1,
1989.

04-21-89—Brief in support of respondent’s
answer to petition for Writ of Habeas Corpus.

04-24-89—Motion for extension of time
within which to file petitioner’s reply brief
and for permission to file a reply brief in ex-
cess of their pages.

05-30-89—Memorandum in support of re-
newed motion for evidentiary hearing, dis-
covery, and expert assistance.

05-30-89—Renewed motion for evidentiary
hearing, discovery and expert assistance.

10-11-89—Order from United States District
Judge, W. Earl Britt, reference decision in
State v. McKoy.

11-27-89—Reponse to Motion for Authoriza-
tion to obtain services of Resource Counsel.

04-27-90—Order allowing extension of time
by petitioner. Motion to defer further pro-
ceedings is denied by Judge Britt, United
States District Judge.

05-04-90—Petitioner’s brief on the applica-
bility of the Supreme Court’s decision in
McKoy v. North Carolina, 494 U.S. 433 (1990).

07-06-90—Motion to remand to the Superior
Court of Halifax County for the imposition of
a life sentence, or, in the alternative, peti-
tion for writ of certiorari.

07-06-90—Memorandum in Support of Mo-
tion to Defer Further Proceedings pending
Re-exhaustion in the Courts of North Caro-
lina.

07-06-90—Motion to Defer further proceed-
ings pending re-exhaustion in the Courts of
North Carolina.

07-31-90—Memorandum in opposition to
Petitioner’s motion to defer further proceed-
ings pending re-exhaustion in the Courts of
North Carolina.

08-09-90—Order—Petitioner’s motion is al-
lowed and further consideration of petition
by the Court is deferred pending ruling by
the North Carolina Supreme Court of peti-
tioner’s ‘““Motion to Remand to the Superior
Court of Halifax County for the Imposition
of a Life Sentence’”, or, in the alternative,
Petition for Writ of Certiorari.

09-24-90—Reponse in Opposition to Peti-
tioner’s Motion to Remand to the Superior
Court of Halifax County for the Imposition
of a Life Sentence, or, in the Alternative, Pe-
tition for Writ of Certiorari.

11-01-90—Order—the motion by respondent
for leave to amend his answer to the petition
is allowed.

11-07-90—Reply (Traverse) to amended an-
swer to petition for Writ of Habeas Corpus.

12-10-90—Brief in support of Respondent’s
Amended Answer to Petition for Writ of Ha-
beas Corpus. Habeas Rule 5, 28 U.S.C. §2243.

12-11-90—Motion to suspend page limita-
tion of local rule 5.05.

12-12-90—Motion to extend page limitation.

12-13-90—Motion to suspend page limita-
tion of local rule 5.05 for supporting memo-
randum is granted.

12-13-90—Petitioner’s supplemental
on the issue of retroactively.

06-10-91—Memorandum Opinion: For rea-
son stated in Section I11.C. of this opinion
Kermit Smith’s petition for a Writ of Habeas
Corpus is hereby granted, subject to further
review by the North Carolina Supreme
Court. Petitioner is not entitled to any relief
on the remainder of his claim.

brief
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06-10-91—It is ordered that for reasons
stated in Section I11.C. of the Memorandum
Opinion filed on June 10, 1991, the petition
for a writ of habeas corpus is hereby granted
subject to further review by the North Caro-
lina Supreme Court and the petitioner is not
entitled to any relief on the remainder of his
claim. Smith v. Dixon, 766 F.Supp. 1370
(E.D.N.C. 1991).

06-20-91—Respondent’s Motion for Amend-
ment of Judgment, Fed.R.Civ.Proc. 59(e).

06-20-91—Memorandum in support of re-
spondent’s Motion for Amendment of Judg-
ment, Local Rules 4.04 and 5.01.

06-24-91—Memorandum in support of Peti-
tioner’s Motion to alter or to amend the
Judgment.

06-24-91—Petitioner’s Motion to Alter or to
Amend the Judgment.

07-15-91—Petitioner’s response to respond-
ent’s Motion for Amendment of Judgment.

08-14-91—Order: It is ordered and adjudged
that for the reasons stated in Section I11.C.
of the Memorandum Opinion filed on June 10,
1991, the petition for a writ of habeas corpus
is hereby granted and defendant is ordered
discharged from his sentence of death to be
re-sentenced to life imprisonment unless the
State of North Carolina shall conduct a re-
sentencing hearing pursuant to
N.C.Gen.Stat. §15A-2000 within 180 days of
the entry of judgment. Entry of this judg-
ment is stayed for 90 days to permit respond-
ent to seek further review in the North Caro-
lina Supreme Court in accordance with
Clemons v. Mississippi, 494 U.S. 738 (1990). If
such review is not obtained by November 15,
1991, this judgment will then become effec-
tive. If such review is obtained during this
time period, entry of judgment will remain
stayed until the stay is lifted by this court
on motion by either party. Petitioner is not
entitled to any relief on the remainder of his
claims.

08-19-91—Corrected Amendment: that for
reasons stated in Section I11.C. of the Memo-
randum Opinion filed on June 10, 1991, the
petition for writ of habeas corpus is hereby
granted and defendant is ordered discharged
from his sentence of death to be resentenced
to life imprisonment unless the State of
North Carolina shall conduct a resentencing
hearing pursuant to N.C.Gen.Stat. §15A-2000
within 180 days of the entry of judgment.

10-01-91—Petition for Writ of Certiorari
filed by State in North Carolina Supreme
Court requesting clarification of basis for
finding on direct appeal that ‘‘especially hei-
nous, atrocious, or cruel’” was supported by
evidence, and whether instructional error
was harmless.

11-14-91—Order: The stay in the entry of
the Court’s judgment is hereby extended
from its current expiration date of November
15, 1991 until seven days followed the denial
of the petition or seven days following a de-
cision on the merits in the event that the
State of North Carolina grants certiorari.

11-15-91—North Carolina Supreme Court
denied State’s petition, believing it did not
have appellate jurisdiction. State v. Smith, 330
N.C. 617, 412 S.E.2d (1991).

12-02-91—Order: The Clerk is hereby di-
rected to enter the corrected amended judg-
ment which was filed on August 18, 1991.

12-13-91—Motion for stay of order granting
writ of habeas corpus Fed. R. App. P. 8(a).

12-13-91—Notice of Appeal: State enters no-
tice of appeal to the United States Court of
Appeals for the Fourth Circuit from the final
judgment entered June 10, 1991, modified Au-
gust 19, 1991, and ordered into effect on No-
vember 30, 1991 issuing a writ of habeas cor-
pus to Kermit Smith, Jr. requiring
resentencing.
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12-13-91—State’s Memorandum in support
of motion for stay of writ of Habeas Corpus.

12-24-91—State’s Appeal docketed in the
United States Court of Appeals for the
Fourth Circuit.

12-27-91—Notice of Smith’s Cross-Appeal to
the United States Court of Appeals for the
Fourth Circuit.

12-27-91—Response to respondent’s motion
for stay of order granting writ of habeas cor-
pus.

12-27-91—Memorandum in support of Peti-
tioner’s request for issuance of a certificate
of probable cause.

12-30-91—Smith’s Cross-Appeal docketed in
Fourth Circuit.

01-03-92—Order: August 19, 1991 judgment is
hereby stayed until further order of this
Court; respondent is not required to post a
supersedeous bond. The court finds that peti-
tioner does have probable cause for his cross
appeal and therefore grants a certificate of
probable cause.

01-11-92—Fourth Circuit appoints C. Frank
Goldsmith, Jr., of Marion, N.C., and Martha
Melinda Lawrence of Raleigh, N.C., as coun-
sel, and the North Carolina Resource Center
as ‘“‘consultant.”

01-11-92—Fourth Circuit’s Briefing Order,
directing State’s opening Brief and Appendix
to be filed by 2-20-92.

01-16-92—State’s Letter to Smith’s counsel
designating Appendix.

01-31-92—Smith’s designations for Appen-
dix.

02-18-92—Order Appointing Counsel
Pro Tunc.

02-20-92—The State timely filed its opening
Brief of Appellant in Fourth Circuit.

03-02-92—District Court Order approving
CJA Form 20 payment for counsel’s request-
ing hours; and in addition, reimbursement
for expenses incurred.

03-06-92—Smith’s motion to exceed page
limitation for his Brief.

03-10-92—Order by Fourth Circuit granting
Smith leave to file Brief not to exceed 100
pages.

03-24-92—Smith first submitted to Fourth
Circuit his 100-page Brief of Appellee/Cross-
Appellant.

03-26-92—Brief returned to Smith because
of improper material in the addendum;
Smith was directed to resubmit his Brief in
proper form on or before April 6, 1992; State’s
time not to begin running until Smith’s
Brief resubmitted and filed.

04-05-92—Smith refiled Brief of Appellee/
Cross-Appellee.

04-22-92—State filed motion to suspend
page limitation, seeking leave to file a Brief
not to exceed 100 pages.

04-27-92—Order by Fourth Circuit granting
State leave to file Brief not to exceed 100
pages.

05-08-92—State filed its Brief of Appellant/
Cross-Appellee.

05-12-92—Smith’s motion to exceed page
limitation for his Reply Brief.

05-18-92—Order by Fourth Circuit granting
Smith leave to file Reply Brief not to exceed
50 pages.

05-26-92—Smith filed his Reply Brief.

05-27-92—State’s Letter of Additional Au-
thorities.

09-22-92—Smith’s Letter of Additional Au-
thorities.

09-23-92—Smith’s Motion for Additional
Time for Oral Argument.

09-28-92—State’s Letter of Additional Au-
thorities, citing Nickerson v. Lee, 971 F.2d 1125
(4th Cir. 1992), CERT. DENIED, U.S. , 113
S. Ct. 1289 (1983).

09-28-92—Smith’s Letter of Additional Au-
thorities.

09-29-92—Order by Fourth Circuit denying
Smith’s motion for additional oral argument
time.

Nunc
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09-30-92—Argument heard in Fourth Cir-
cuit before Wilkins, Butzner, and Sprouse.

05-10-93—State’s Letter of Additional Au-
thorities.

06-11-93—Fourth Circuit 2-to-1 panel deci-
sion affirming District Court’s grant of
resentencing, but otherwise denying relief on
remaining grounds. Smith v. Dixon, 996 F.2d
667 (4th Cir. 1993).

06-22-93—State filed Petition for Rehearing
and Suggestion for Rehearing In Banc.

06-25-93—Letter from Fourth Circuit to
Smith’s counsel requesting answer to State’s
Petition for Rehearing and Suggestion for
Rehearing In Banc, and that answer be filed
by 7/6/93.

07-06-93—Smith’s Response to Petition for
Rehearing and Suggestion for Rehearing In
Banc.

07-19-93—Order by Fourth Circuit making
technical amendments to opinion filed 6/11/
93.

07-23-93—Order by Fourth Circuit granting
rehearing In banc, calendaring case for Octo-
ber session, and directing additional copies
of briefs and appendix to be filed.

08-23-93—Smith’s Motion for Leave to File
Supplement Brief.

09-03-93—Order by Fourth Circuit granting
“the parties leave to file supplemental briefs
not in excess of 25 pages each’; required
Smith’s brief to be filed on or before 9-13-93,
and that State’s responsive brief, if any, be
filed on or before 9-21-93.

09-08-93—Smith filed motion seeking to re-
order the supplemental briefing schedule so
that briefs to be filed simultaneously, or he
be granted extension of time.

09-08-93—State’s Response to Smith’s mo-
tion to reorder briefing/for extension of time.

09-09-93—Order by Fourth Circuit extend-
ing time for Smith to file his supplemental
brief until 9-17-93, and directing that any re-
sponsive brief by the State be filed on or be-
fore 9-24-93.

09-20-93—Smith’s Supplemental
ceived by Fourth Circuit.

09-21-93—State was notified by Henderson
Hill of North Carolina Resource Center that
Kenneth J. Rose, counsel for David
Huffstetler, would be submitting a motion
for leave to file an amicus curiae brief in
Smith’s appeal.

09-22-93—State was served with copies of
Huffstetler’s motion, amicus curiae brief, and
attachments, along with a motion for leave
to file the attachments to the amicus curiae
brief.

09-23-93—State’s Supplemental Brief for-
warded to Fourth Circuit by facsimile, with
originals sent to Fourth Circuit by Federal
Express.

09-23-93—State filed motion for leave to
file attachments to its Supplemental Brief,
and Attachments under separate cover.

09-24-93—State filed Response in Opposi-
tion to Huffstetler’s motions for leave to file
amicus curiae brief and for leave to file at-
tachments.

09-24-93—Smith’s Letter of Additional Au-
thorities.

09-28-93—Argument on Rehearing in Banc.

01-21-94—Fourth Circuit decision reversing
district court’s grant of rescentencing, 9-to-
5, Smith v. Dixon, F.2d. (4th Cir., Jan.
21, 1994) (In Banc).

02-04-94—Smith’s Petition for Rehearing.

02-28-94—Fourth Circuit Order denying
Smith’s Petition for Rehearing.

03-93-94—Smith’s Motion for Stay of Man-
date.

03-14-94—Fourth Circuit Order granting
Smith’s Motion and staying issuance of man-
date for 30 days.

05-27-94—Smith’s Petition for Writ of Cer-
tiorari filed in United States Supreme Court
seeking review of Fourth Circuit’s en banc
decision on appeal. No. 93-9353.

Brief re-
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08-22-94—State’s Brief in Opposition to Pe-
tition for Writ of Certiorari filed in United
States Supreme Court.

10-03-94—cCertiorari denied by the United
States Supreme Court. Smith v. Dixon,
u.s. , 115 S.Ct. 129, 130 L.Ed.2d 72 (1994).

10-27-94—Hearing held in Halifax County
Superior Court, and Superior Court Judge
James C. Spencer, Jr. Rescheduled Smith’s
execution for Tuesday, January 24, 1995.

12-09-94—Smith’s filed Motion for Consid-
eration of untimely Petition for Rehearing,
along with Petition for Rehearing in United
States Supreme Court.

12-19-94—Smith filed Third Motion for Ap-
propriate Relief in Halifax County Superior
Court.

12-29-94—State filed Answer to Smith’s
Third Motion for Appropriate Relief.

01-03-95—Hearing held before Superior
Court Judge J.B. Allen, Jr. in Halifax Coun-
ty Superior Court on Smith’s Third Motion
for Appropriate Relief, and Memorandum
Opinion and Order Denying Motion.

01-04-95—Clemency Hearing held before
Honorable James B. Hunt, Jr., Governor of
North Carolina.

Mr. Chairman, | yield to the gen-
tleman from North Carolina [Mr.
WATT].

Mr. WATT of North Carolina. Mr.
Chairman, | thank the gentleman for
yielding. He is my colleague from
North Carolina. Both of us represent
different parts of the State, and | have
the utmost respect for him. He has
been involved in law enforcement for a
number of years.

I am not going to try to take issue
with the fact that everybody could
come to this floor and bring an exam-
ple where the process has been abused.

The CHAIRMAN. The time of the
gentleman from North Carolina [Mr.
HEINEMAN] has expired.

(On request of Mr. WATT of North
Carolina, and by unanimous consent,
Mr. HEINEMAN was allowed to proceed
for 1 additional minute.)

Mr. HEINEMAN. Mr. Chairman, |
yield to the gentleman from North
Carolina [Mr. WATT].

Mr. WATT of North Carolina. Mr.
Chairman, there is one part of what the
gentleman said that | just want to
make sure that everybody understands.
He talked about being a father and
being a grandfather and doing what is
necessary to protect his children and
grandchildren.

I want to make sure that I am clear
that the gentleman would not go out, a
father and grandfather, and avenge a
crime committed against his child or
his grandchild by shooting somebody
who is innocent. And that is what this
amendment deals with.

I have no problem with the gen-
tleman taking out whatever animosity
or whatever frustration he has against
victims, against a person who is guilty.
But if a person is innocent, we do not
sanction in this country going out and
taking the life of somebody else just
because the gentleman is frustrated.

Mr. WYNN. Mr. Chairman, I move to
strike the requisite number of words.

Mr. Chairman, I rise in support of the
Watt amendment and perhaps unlike
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some other supporters, | am not, | re-
peat, not an opponent of the death pen-
alty. But | felt |1 had to rise today to
remind my colleagues, some of whom
are on the other side, that the issue is
not speed, the issue is justice. And the
distinguished gentleman from Florida
said that in looking at this amend-
ment, we are creating another way to
get to court. And the only way that the
defendant ought to get to court is if he
alleges under current law that there is
some sort of constitutional infirmity
with his conviction.

| understand that. | have practiced a
little law in my time. But the point,
Mr. Chairman, is this, that, yes, you
ought to be able to get into the court-
house if you have a constitutional in-
firmity in your case. You ought to be
able to make your case. But you also
ought to be able to get into the court-
house if you are innocent.

If you have evidence of probable in-
nocence, our American judicial system
ought to say, the courthouse door
swings open for you. You can come
through the door and present that evi-
dence.

Now, the gentleman may suggest,
well, that is a radical change. I am not
going to debate that point. | would sug-
gest, maybe it is. In the State of Mary-
land we recently had a man who sat on
death row for 8 years for a rape-mur-
der, probably as tragic and horrific as
any of my colleagues can imagine.
After 8 years, through DNA evidence, it
was determined he was in fact not the
perpetrator. Thankfully, he had not
been executed.

That evidence should be available to
the court. That at least ought to get
him in the courthouse door.

There have been other cases through-
out the country in which recantations
of testimony have resulted in the de-
termination that the accused sitting
on death row was in fact an innocent
man.

As | said, Mr. Chairman, it is not a
question of speed, it is a question of
justice. And justice demands that if
someone can prove or establish the
probability of their innocence, they
ought to at least be allowed to come
through the courthouse door. There
will be time to conduct the execution,
if that is merited, if that is the case,
but certainly, we ought to seek justice
before we seek speed.

Mr. Chairman, | yield to the gen-
tleman from North Carolina [Mr.
WATT].

Mr. WATT of North Carolina. Mr.
Chairman, just for the brief purpose of
assuring the gentleman that this is not
a radical change. January 1995, Janu-
ary 23, 1995, this year, the Supreme
Court said that this is the law. And all
I am trying to do is stop them from
changing the law.

I want them to put the law in as the
Supreme Court has said it is. This is
not a change from existing law. | as-
sure the gentleman.

Mr. WYNN. Reclaiming my time, Mr.
Chairman, | want to thank the gen-
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tleman for pointing that out and also
commend him for the thoroughness of
his research. To the extent it is not a
radical change, |1 do not even believe
the opposition can rely on that argu-
ment.

We are simply attempting, according
to the sponsor, to codify existing law
which has been well reasoned by the
higher courts in determining that once
again justice takes precedence over ex-
pediency.

Mr. CHABOT. Mr. Chairman, | move
to strike the requisite number of
words.

Mr. Chairman, the gentleman from
North Carolina is very articulate and
obviously feels very strongly about
this particular subject. Many of us on
this side of the aisle, however, feel very
strongly as well.

To address the issue of habeas cor-
pus, the allegation is made that many
on this side of the aisle want to attack
the Constitution and that we are not
really conservative because we are at-
tacking the constitution. That is inac-
curate. And there is a report that |
would like to refer to at this time, the
Supreme Court Justice Lewis Powell
recently chaired an ad hoc committee
of Federal habeas corpus in capital
cases. | would like to read a couple of
sentences from that, because | think it
really clears up some of the things that
have been said here today.

What it says is that, ‘‘contrary to
what may be assumed, the Constitu-
tion does not provide for federal habeas
corpus review of state court decisions.”

The Constitution does not provide
that.

“The writ of habeas corpus available
to state prisoners is not that men-
tioned in the Constitution. It has
evolved from a statute enacted by Con-
gress, now codified in section 28 U.S.C.
section 2254.”

So it is not an attack on the Con-
stitution. What we are talking about is
a revision, a change in statute that was
enacted by this body. So this body is
now taking appropriate action to
change a previous statute.
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Mr. Chairman, let us look at what is
really happening here. The people of
this country feel very much the way I
do, that the death penalty in this coun-
try is not being used to the degree that
most people want it to be used. We
have a death penalty on the books.
There are many people, particularly of
a liberal persuasion, who will say that
the death penalty is not a deterrent to
murder, it is not a detterent to crime.

I would submit, Mr. Chairman, that
if that is true, and | do not agree that
that is true, but if it is true, it is be-
cause of the way the death penalty in
this country has been carried out. That
is, that people remain on death row for
years and years and years.

Let us just look at the case of John
Wayne Gacy in Chicago. John Wayne
Gacy, the killer clown who killed doz-
ens of people and was stuffing them un-
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derneath his porch, underneath his
basement, this man was on death row
for 16 years, so for 16 years the tax-
payers are keeping this gentleman
alive, providing him with television,
providing him with food, providing him
with an attorney. It took 16 years to
execute this individual. That is not
that unusual in this country. People
are on death row for 10 years, 12 years.

The last execution we have had in my
State, the State of Ohio, was in the
early sixties. It has been over 30 years.
I will sometimes have people in Ohio
say, generally, again, of the liberal per-
suasion, they will tell me that the
death penalty is not a deterrent. If it is
not, it is because of the way that it has
been carried out in this country.

Mr. Chairman, | would submit that
what we need to do is to have a fair ap-
peals process, but an appeals process
that is much shorter than what we
have right now. | would submit that
sometime in the near future | would
like to see the death penalty process
dramatically reduced to a vyear, 2
years, something like that. Even
whether with what we are proposing
here today it is still going to be much
longer than what | would like to see it,
but it is an improvement over what we
have now. That is why | strongly sup-
port this measure and believe that it is
time that we made the death penalty
work in this country. If it does not
work right now, it is because of the
length of time that people remain on
death row at taxpayer expense. The
people in this country are sick and
tired of paying for cable TV and paying
for the food and lawyers for those that
have killed innocent people.

One final point | would like to make.
The people it is really not fair to are
the victims, those families of the peo-
ple that were murdered, those innocent
victims that have the appeals process
come up, they have to go in and tes-
tify. It is like ripping open that wound,
until the person is finally executed. It
is time we had a fair and fast appeals
process so that the death penalty real-
ly will be a deterrent. Then we are
really protecting life in this country.

Mr. WATT of North Carolina. Mr.
Chairman, will the gentleman yield?

Mr. CHABOT. | yield to the gen-
tleman from North Carolina.

Mr. WATT of North Carolina. | appre-
ciate the gentleman yielding.

Mr. Chairman, | want to make sure
the gentleman is clear. This is not
about whether we support the death
penalty or not. There is nothing in this
that deals with the death penalty. It is
not about the length of appeals. It is
about how you get your foot in the
door to raise an issue, whether if you
have credible evidence that you did not
commit the crime, credible evidence of
innocence, that you can go through the
same process that you go through that
you set up in the bill.

Mr. CHABOT. Reclaiming my time,
let us also be clear as to what has hap-
pened. A jury of one’s peers has already
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convicted this person beyond reason-
able doubt.

The CHAIRMAN. The time of the
gentleman from Ohio [Mr. CHABOT] has
expired.

(By unanimous consent, Mr. CHABOT
was allowed to proceed for 1 additional
minute.)

Mr. CHABOT. Mr. Chairman, let us
also be clear that the person who is on
death row, if we are talking the death
penalty, and | am in this particular in-
stance, that person was already con-
victed by his or her peers at a fair trial
beyond a reasonable doubt. It has al-
ready gone through a fairly extensive
appeals process.

We are talking about another layer
after they have gone through the State
appeals, they are at the Federal ap-
peals. 1 think the gentleman from
North Carolina [Mr. WATT] would prob-
ably agree that it does not make any
sense for people to remain on death
row for 10, 12, 16 years.

Mr. WATT of North Carolina. If the
gentleman will continue to yield, Mr.
Chairman, | just want to make sure
that the process that the gentleman
has set up for raising constitutional is-
sues is the same process within which
this language would fit.

It does not change that process. It
does not prolong it any longer than
raising a constitutional claim prolongs
it.

The CHAIRMAN. The time of the
gentleman from Ohio [Mr. CHABOT] has
expired.

(At the request of Mr. McCoLLuUM and
by unanimous consent, Mr. CHABOT was
allowed to proceed for 2 additional
minutes.)

Mr. WATT of North Carolina. If the
gentleman will continue to yield, Mr.
Chairman, it is not about the death
penalty procedure, it is about some-
body coming in with credible evidence
of innocence. | just wanted to make
sure the gentleman understands.

Mr. CHABOT. Reclaiming my time,
Mr. Chairman, | yield to the gentleman
from Florida [Mr. McCoLLuM].

Mr. McCOLLUM. Mr. Chairman, |
thank the gentleman for yielding.

Mr. Chairman, the point of this is
that by doing this new procedure that
the gentleman wants us to put into
this law today, the gentleman would
extend the opportunity for delay, be-
cause he would extend the opportunity
for another bite at the apple.

Granted, it is not a constitutional
right. The gentleman is creating a new
one here, to come in under a probably
innocent standard of some sort to get
into the door for another appeal.

As the gentleman from Ohio [Mr.
CHABOT] has stated, somebody might
have had 10 or 15 appeals already on a
constitutional basis and then they
come up with new affidavit, some miss-
ing aunt or uncle comes in and says
“At 10 o’clock that night, by golly, 1
saw him down on Park Avenue, instead
of where the crime was committed.”

Here is new evidence. If it had been
admitted, maybe a Federal judge will
say it is probably something the court
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would have considered and found the
guy innocent for. By golly, they have a
new appeal, and it does delay the car-
rying out.

That is why the District Attorney’s
Association nationally has said that
the Watt amendment would dramati-
cally expand death row inmates’ oppor-
tunities to relitigate their convictions,
and opposes this. That is why they say
that the amendment of the gentleman
from North Carolina [Mr. WATT] would
make it easier for death row inmates
to reopen their cases and delay the
caseload of death row inmates, delay-
ing their sentences.

Mr. Chairman, | think the gentleman
has made a point, the gentleman from
Ohio [Mr. CHABOT]. | understand the
point of the gentleman from North
Carolina [Mr. WATT], but | think the
gentleman’s point is equally and | be-
lieve preferentially made, and | believe
this amendment should be defeated, be-
cause it would delay further the carry-
ing out of sentences on death row in-
mates, and not do anything more than
add a new door, a new avenue to that
appellate process.

Mr. FATTAH. Mr. Chairman, I move
to strike the requisite number of

words.
Mr. Chairman, | was not going to
participate in this discussion, but I

think it is important that voices be
raised on this subject. Seemingly, to
me, since | have come to Washington,
people have spent a lot of time trying
to make simple things complex.

The gentleman from North Carolina
[Mr. WATT] has offered a very simple
amendment that says that if there is
evidence of innocence that an objective
court would consider as a circumstance
in which the person would probably be
found innocent, then that should allow
them an opportunity to bring that
matter before the court.

We are off talking about how quickly
people should be put to death and all
these other matters. Now we have the
gentleman who just previously spoke
talking about aunts and uncles.

We should not trivialize the matter
of innocence in terms of people who
should not be victimized in terms of
imprisoned in our land, or suffer the ul-
timate penalty, the death penalty, if in
fact they are innocent.

Mr. Chairman, just as the case has
been made that there are people who
have strung these things out who were
obviously guilty, | think that in al-
most every state of the union we could
find examples of people who have been
found innocent who have been in prison
for long periods of time, and who have
been put under the death penalty.

Whether we come to the floor and pa-
rade horrendous crimes that have been
committed on one hand, and people
seemingly have not suffered the appro-
priate punishment, or rather, whether
we would take the time and look at the
cases of people who have been jailed
year in and year out, some for decades,
almost lifetimes, who were absolutely
innocent, that the same D.A. associa-
tions and others would be just as con-
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cerned for innocent Americans being
wrongfully convicted and being locked
out of an opportunity to present their
cases to the court.

Mr. Chairman, the preamble to our
Constitution requires us to, in part,
participate in the process of creating a
justice system in our land. That is our
responsibility. It is not our responsibil-
ity to join the mob out in front of the
jailhouse asking that someone be hung,
or killed that night, before a trial and
a jury have found them to be abso-
lutely guilty beyond a reasonable
doubt.

Mr. Chairman, | would say, finally,
being not a lawyer, | am constantly in-
terested in these matters, nonetheless.
Reading the trade journal of the Amer-
ican Bar Association in January 1994,
January a year ago, there were two in-
teresting articles.

One was about a young man in one of
our 50 States who was on death row,
and because of some procedural cir-
cumstances, could not get his case
back before the court, who appeared to
be innocent based on all of the evi-
dence now available.
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There was another case this same
magazine had in it in the same month
of a young man who admitted, con-
fessed that he had killed two people in
the process of a drug transaction who
had now served some 10 years and had
been let go and was then a student at
that time in law school in another one
of our 50 States.

This is an interesting circumstance
that now the Congress tonight, after
disposing, after voting against the no-
tion of competent counsel for people
would now suggest that even if there is
probable cause of innocence that that
is not in and of itself enough to give
them an opportunity to present their
case.

Ms. PELOSI. Mr. Chairman, I move
to strike the requisite number of
words.

Mr. Chairman, | rise in strong sup-
port of the amendment offered by the
gentleman from North Carolina [Mr.
WATT] and in opposition to H.R. 729,
the Effective Death Penalty Act. | do
not believe that this debate is whether
we should have a death penalty under
circumstances under which it should be
imposed. Rather it is about whether a
person who is innocent can be spared
from having a capital punishment ex-
acted upon them.

The amendment of the gentleman
from North Carolina [Mr. WATT] is
more necessary now than before, be-
cause this crime bill, the series of bills
being put together now continues what
I consider to be the unfortunate trend
of last year’s crime bill which made
more crimes punishable by the death
penalty.

One would think that if one were a
strong advocate for capital punishment
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that one would also be a strong advo-
cate for competent counsel, as the
amendment offered by the gentleman
from New York [Mr. SCHUMER] pro-
posed, or the amendment offered by the
gentleman from North Carolina [Mr.
WATT] to make sure that an innocent
person did not receive the death pen-
alty.

A majority of the people in this
House clearly believe that procedures
governing habeas corpus may need re-
form, Mr. Chairman, but this bill goes
too far in limiting the fundamental
right of appeal which is to protect in-
nocent people from being executed and
that is why it is so very important that
the Watt amendment be given every
consideration by this body, hopefully
favorable.

What it says, and | think it is very
important for our colleagues to under-
stand, as the gentleman from North
Carolina [Mr. WATT] has explained
what it says, and that it is very impor-
tant for all of the people of our country
to understand what it says, because it
affects each and every one of them,
every person sitting at home watching
this debate has to know that if he or
she or any member of their families is
ever convicted unjustly and incorrectly
of a crime, especially a crime that calls
for capital punishment, that he or she
would not be able to have recourse
should a witness come forward, or DNA
evidence prove, or a confession come
forward to prove that person’s inno-
cence.

The Watt amendment says, and it re-
lates to credible, newly discovered evi-
dence, which had it been presented to
the trier of fact or sentencing author-
ity at trial would probably have re-
sulted in the acquittal of the offense
for which the death sentence was im-
posed.

So, my friends, if you are sitting at
home on your sofa and one of your chil-
dren is accused and convicted of a
crime and sentenced to the death pen-
alty and has exhausted his habeas cor-
pus procedures, and someone confesses
to that crime, tough luck. That is not
the American way.

Mr. Chairman, | would like to engage
the gentleman from North Carolina
[Mr. WATT] in a colloquy to ask him
precisely these questions. if someone is
convicted of a capital offense and sen-
tenced to death, and a witness comes
forward who can prove, who can give
credible evidence that the person is
probably innocent, would that person
not have that opportunity for that wit-
ness to come forward?

Mr. WATT of North Carolina. Will
the gentlewoman yield?

Ms. PELOSI. | am happy to yield to
the gentleman from North Carolina.

Mr. WATT of North Carolina. If this
bill passes they would not have that
opportunity.

Ms. PELOSI. And if someone made a
confession to the crime?

Mr. WATT of North Carolina. Let me
go back because the gentleman from
New York [Mr. SCHUMER] has reminded
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me that under present law they actu-
ally would have the right to raise it,
but once this bill is passed, they will
not have the right to raise it.

Ms. PELOSI. The same thing for any
advances in technology; for example,
what is happening with DNA, et cetera,
that kind of evidence and that oppor-
tunity would not be available to the
person convicted?

Mr. WATT of North Carolina. Under
current law they would have the right
to do it, but under this bill they would
not have the right to raise it.

Ms. PELOSI. Mr. Chairman, | ask the
gentleman from Florida [Mr. McCoL-
LuM], would he answer those same
questions? If this bill passes would a
person not be able to use DNA evidence
or new evidence, new technology?

Mr. McCOLLUM. Mr. Chairman, will
the gentlewoman yield?

Ms. PELOSI. | yield to the gentleman
from Florida.

Mr. McCOLLUM. Of course he could
if it was clear and convincing evidence,
he could. That is the standard in our
bill, if he could present them with the
situation where it would be unques-
tionable innocent status; if that were
the case.

Mr. WATT of North Carolina. If the
gentlewoman would yield, before he
can ever get to the clear and convinc-
ing standard, he has to get into court
by raising some constitutional claim,
different from innocence. So the gen-
tleman from Florida [Mr. McCoLLuM]
is right, that would be the ultimate
standard, but it would not even be able
to get into the court.

The CHAIRMAN. The time of the

gentlewoman from California [Ms.
PELOSI] has expired.
(At the request of Mr. McCoLLUM,

and by unanimous consent, Ms. PELOSI
was allowed to proceed for 2 additional
minutes.)

Mr. McCOLLUM. Mr. Chairman, will
the gentlewoman yield?

Ms. PELOSI. | do have something
else I want to say because | contend
what the gentleman is putting forth
here today in this rush for 100 days, in
your 100-day agenda, is trampling on
over 200 years of the rule of law in our
country, protecting the rights of the
innocent, and people can get up here
all day and talk about anecdotes that
are devastating and terrible and we all
have those stories to tell about people
who are guilty, and who abuse the
process.

This is not what the Watt amend-
ment is about. The Watt amendment is
about protecting the innocent, and the
overwhelming number of people in our
country | believe want to protect the
innocent.

Mr. McCOLLUM. Mr. Chairman,
would the gentlewoman yield?

Ms. PELOSI. | yield to the gentleman
from Florida.

Mr. McCOLLUM. Mr. Chairman, |
just want to make the point that the
gentleman from North Carolina is in-
correct that we have to have a con-
stitutional infirmity. You have to have
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clear and convincing evidence and be
able to show ultimately that you have
an unquestionable innocence and you
can get in. You do not have to have
both. It is one or the other; it is not
both.

It is basically current law that we
have established in here with respect
to what we have done in this bill, and
the gentleman wants to retreat a little
bit from it. We have changed one
standard to clear and convincing.
There is doubt whether it would be pre-
ponderance or clear and convincing.
So, we have lowered the standard a lit-
tle. The gentleman lowers the standard
on present law considerably on how
you get in on the innocent.

Mr. WATT of North Carolina. Mr.
Chairman, would the gentlewoman
yield?

Ms. PELOSI. | am pleased to yield to
the gentleman from North Carolina.

Mr. WATT of North Carolina. | want
to be clear on exactly what the gen-
tleman from Florida [Mr. McCoLLuM]
said. The standard is convincing evi-
dence, he says.

Mr. McCOLLUM. Clear and convinc-
ing.

Mr. WATT of North Carolina. That is
the ultimate standard we are talking
about; that is not the standard for re-
view. The standard for review, based on
the Supreme Court’s recent ruling, is
the standard that | have picked up in
my amendment.

Ms. PELOSI. | thank the gentleman
from North Carolina for his leadership
on this issue.

I urge my colleagues to support the
Watt amendment.

The CHAIRMAN. The Chair wishes to
inform Members that all remarks are
to be addressed to the Chair and not to
anyone outside of the Chamber.

Mr. HYDE. Mr. Chairman, | move to
strike the requisite number of words,
and | rise in opposition to the Watt
amendment.

(Mr. HYDE asked and was given per-
mission to revise and extend his re-
marks.)

Mr. HYDE. Mr. Chairman, the prob-
lem with the Watt amendment is it vi-
tiates the very purpose of habeas cor-
pus reform. It makes an already end-
less, interminable process increasingly
subject to more and more delay.

The fair administration of justice
means these matters have to finally
come to closure.

John Wayne Gacy spent 14 years ap-
pealing, appealing, appealing from the
time of his conviction of murdering 27
young men until the time he was exe-
cuted. These matters have to be
brought to closure, not as a matter of
statistics, but as a matter of justice to
the families of the victims and as a
matter of justice to the law itself.
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One of the weaknesses of the Watt
amendment is there is no requirement
of showing due diligence in discovering
this new evidence. If one sleeps on his
or her rights and years go by and then
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something turns up that probably
would result, probably, in an acquittal,
it seems to me that does not rise to the
level of the deprivation of the constitu-
tional right such as would make the re-
opening of these trials appropriate.
This goes on endlessly, endlessly, end-
lessly; and so without a showing of due
diligence that you looked for all the
evidence you could and there was a rea-
son why you could not find this—which
is not a requirement in this amend-
ment—and probably would be acquitted
by virtue of that evidence, rather than
unquestionably just does not seem just.

We have Supreme Court cases, Her-
rera versus Collins, and Schlup versus
Delo, both capital cases, that stand for
the principle that if you do not show a
constitutional error then you have to
show that you would unquestionably be
released. But, bring these habeas cor-
pus matters to closure. Have the trial
as good as you can and then exercise
due diligence.

If there is evidence that was not pre-
sented at the trial but just across 15
years later and say here is new evi-
dence that probably would result,
means there is never any finality to
these matters and that in and of itself
is unjust.

Mr. SCHUMER. Mr. Chairman, will
the gentleman yield?

Mr. HYDE. | yield to my friend, the
gentleman from New York.

Mr. SCHUMER. | thank the gen-
tleman for yielding. | understand his
frustration with the law, and the Gacy
case has been cited by both the gen-
tleman from Ohio and the gentleman
from lllinois, the chairman.

And | agree with them on the Gacy
case, and | agree with them that there
have been too many appeals. What |
would simply say to the gentleman is
the law that you are proposing, other
parts of it that deal with the 1 year and
the timeliness of appeal and all of
these other things deal with cases like
Gacy.

Whether the Watt amendment were
accepted or not, the Gacy case could
not exist if the bill, H.R. 729, were to
pass, and, in fact, as | understand it,
and the gentleman can correct me,
Gacy was from his State and he prob-
ably has more familiarity with the spe-
cifics of the case than | do, new evi-
dence showing innocence was never one
of the reasons that Gacy was able to
extend the appeal after appeal after ap-
peal.

Mr. HYDE. My recollection is he had
52 separate appeals.

Mr. SCHUMER. None were on the
issue of the Watt amendment. All were
on other issues.

Mr. HYDE. Is my figure too high? A
staff person of the gentleman from
North Carolina [Mr. WATT] was shaking
her head.

Mr. WATT of North Carolina. If the
gentleman will yield, I was not re-
sponding to that. | do not know how
many appeals he had. None of them
were based on a claim of innocence.
That is the point the gentleman from
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New York [Mr. ScHUMER] is making,
and if a person is probably innocent,
which is, I mean, that is what your
words are, probably innocent, | submit
to you he should be given a shot, and
that is all this amendment says.

Mr. HYDE. | submit to you he should
exercise diligence in finding this new
evidence, and absent a showing of due
diligence, it is an imposition on the
whole judicial system and on justice it-
self because there is merit, real merit,
in bringing these matters to finality
and to closure. They would endlessly be
open under the gentleman’s amend-
ment.

Mr. SCHUMER. Mr. Chairman, will
the gentleman yield?

Mr. HYDE. | yield to the gentleman
from New York.

Mr. SCHUMER. | agree with that.
Maybe the gentleman from North Caro-
lina [Mr. WATT] does not. | do. Many
do, even on this side of the aisle.

But that is not the issue of the Watt
amendment, and what | would say to
the gentleman, in all due respect, is
the Gacy case and the endless appeals
are not what Watt is trying to do. If
somebody knew that they had new evi-
dence relating to innocence——

The CHAIRMAN. The time of the
gentleman from lIllinois [Mr. HYDE] has
expired.

(At the request of Mr. SCHUMER and
by unanimous consent, Mr. HYDE was
allowed to proceed for 2 additional
minutes.)

Mr. SCHUMER. If the gentleman will
continue to yield to me, | would say
why, in God’s name, would someone
who had been convicted and was wait-
ing on death row delay bringing up the
fact that there was new evidence that
they were innocent. There have been
too many appeals. I do not dispute
that. But | would say that there are
certain exceptions.

I make one other point to the gen-
tleman, the Schlup case was decided
January 23, 1995, after the contract was
issued, and the election, and | do not
mean this as political, but | mean,
after all of this happened.

The case, in my judgment, reading
the case, requires a standard of prob-
able, probably resulting in conviction
of one who is innocent.

To quote on page 28 of the case, ‘“‘the
Carrier Standard,”” which is what the
court decided should be used not the
more stringent Sawyer standard, ‘‘Re-
quires the habeas petitioner to show
that ‘a constitutional violation has
probably resulted in the conviction of
one who is actually innocent.””’

On page 24, the court states that,
“This s, indeed, a constitutional
standard.”

So in addition to the practical argu-
ments | would make to the gentleman,
who is a fine constitutional lawyer,
that the Schlup case, in a sense our
new evidence, would render this part of
H.R. 729 unconstitutional, and the Watt
standard, by simply just reechoing
what is existing law as newly done by
the Schlup case, does not do damage to
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the gentleman’s general claim that, A,
there have been too many appeals, and,
B, that we ought limit it.

Mr. HYDE. Let me just say this: |
wish you would help us bring these
cases to closure. When you have had a
trial, a trial that is error free, when
you have been convicted beyond all
reasonable doubt, and then years later
evidence turns up and you are not re-
quired to even show that you diligently
did everything you could to get what-
ever evidence you could, it seems to me
you are opening the door for never end-
ing these appeals.

The CHAIRMAN. The time of the
gentleman from Illinois [Mr. HYDE] has
again expired.

(At the request of Mr. ACKERMAN and
by unanimous consent, Mr. HYDE was
allowed to proceed for 2 additional
minutes.)

Mr. FOGLIETTA. Mr. Chairman, will
the gentleman yield?

Mr. HYDE. | yield to the gentleman
from Pennsylvania.

Mr. FOGLIETTA. | think our objec-
tive here in passing this legislation is
not to expeditiously execute people but
to execute only those that we are sure
are guilty of the capital crime.

Mr. HYDE. How many years does it
take? How many years do we wait to
find out?

Mr. FOGLIETTA. | do not care how
long it takes. We should not be execut-
ing innocent people because we want to
do it expeditiously.

Mr. HYDE. Do you support the death
penalty?

Mr. FOGIETTA. Yes, | do, in certain
cases.

Let me ask you, is it correct, | under-
stand your position is that if a person
is, or it is determined that a person
who is facing execution has cause to
believe that he or she is probably inno-
cent that that person should not have
an opportunity to present that evi-
dence in court.

Mr. HYDE. | am saying the rule
ought to require you to have exercised
due diligence to get all of the evidence
that leads to your innocence. That is
my point.

Mr. FOGLIETTA. Suppose you have
not exercised due diligence but you are
probably; probably an innocent person
should go to jail, should be executed
because they did not execute due dili-
gence?

Mr. HYDE. | do not want any inno-
cent person to go to jail, but it seems
to me——

Mr. FOGLIETTA. How about a prob-
ably innocent person?

Mr. HYDE.. The rule of right reason
would say at some point we have to
have finality.

Mr. FOGLIETTA. Even if the person
is probably innocent?

Mr. HYDE. | do not think it is fair to
impose on the system and the families
of the victims to have an open-ended
appeals process, and that is what the
Watt amendment does.

Mr. ACKERMAN. Mr. Chairman, will
the gentleman yield?
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Mr. HYDE. | yield to the gentleman
from New York.

The CHAIRMAN. The time of the
gentleman from Illinois [Mr. HYDE] has
again expired.

(At the request of Mr. ACKERMAN and
by unanimous consent, Mr. HYDE was
allowed to proceed for 2 additional
minutes.)

Mr. ACKERMAN. The gentleman
from Illinois is no doubt among the
fairest Members that | have ever seen
in this House, and certainly one of the
most compassionate. It seems to me we
are talking sort of at different levels
over and each other on different issues
here.

Whether one is for or against the
death penalty, | think most people
would agree that this is not a debate
on whether or not there are endless ap-
peals and there should be limits for the
kinds of the appeals that are going on
and things of that nature. | think you
could find some general agreement on
all sides here.

The question really is this: Suppos-
ing somebody has been found guilty
and is on death row, who has been con-
victed and suddenly some evidence
does appear that did not exist; there
are all sorts of scientific things now,
and suppose you and | and somebody
with the wisdom of Solomon, maybe
even JERRY SOLOMON——

Mr. HYDE. How many years would
you permit to elapse between the trial
and surfacing of this newly discovered
evidence?

Mr. ACKERMAN. If the person is still
alive, living, breathing, innocent
human being and you would look at the
evidence, and you and | and a thousand
judges unanimously would say, ‘“My
God, look what happened here, this
man is innocent,” and he was con-
demned to death.
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And he was condemned to death. How
would you propose that he get back be-
fore the court? That is really the ques-
tion. The gentleman put closure to
nothing but executing an innocent per-
son.

Mr. HYDE. | yield to the gentleman
from Florida.

Mr. McCOLLUM. | thank the gen-
tleman from lllinois for yielding to me.

Mr. Chairman, | think we need to
come up with some clear explanation;
that is, here is this section. It says,
first of all, that on the first appeal,
that you take under habeas corpus, you
do not have to have the probable cause
certificate that the gentleman from
North Carolina wants to amend. You
do not have to have it at all the first
time. So, if have a guilt or innocence
question the first time you go to Fed-
eral court after you finish your State
lines of appeal or other lines and you
petition the first time, guilt or inno-
cence, you do not have to have—qguilt
or innocence—you do not have to have
prerequisites that are in the bill. In ad-
dition to that—
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The CHAIRMAN. The time of the
gentleman from Illinois [Mr. HYDE] has
expired.

(On request of Mr. McCoLLUM and by
unanimous consent, Mr. HYDE was al-
lowed to proceed for 2 additional min-
utes.)

Mr. HYDE. | yield further to the gen-
tleman from Florida.

Mr. McCOLLUM. | thank the gen-
tleman for yielding further.

Mr. Chairman, it is only when you
get into the successive petitions after
you have already had regular appeals
and you have already had your first-
time shot at this on guilt or innocence
or anything else that the issue arises
that the gentleman is making all the
noise about.

And in that situation, for the second,
third, fourth, fifth, sixth, seventh,
eighth, ninth, tenth appeal, whatever
it is, there are three things you have to
show. You have to show the basis for
the stay and request for relief is not a
claim, not previously presented in
State or Federal courts. That would
certainly qualify if you have new evi-
dence. Or you have to show the failure
to raise the claim is, (A) the result of
State action in violation of the Con-
stitution or laws of the United States;
(B) the result of the Supreme Court
recognition of a new Federal right that
is retroactively applicable; or, (C)
based on a factual predicate that could
not have been discovered through the
exercise of reasonable diligence in time
to present the claim for State or Fed-
eral prosecution review.

That is where that point comes in.
Reasonable diligence on the second,
third, fourth, fifth petitions. And there
is a third condition, that facts underly-
ing this claim of new facts, new evi-
dence, would be sufficient to establish
by clear and convincing evidence that,
but for constitutional error, no reason-
able factfinder would have found the
petitioner guilty of the underlying of-
fense.

The problem here is real clear. We
want to stop these successive petitions.
If you go through it on newly found
evidence for second, third, fourth, or
fifth, you have to go through what |
just described. It seems eminently fair.
It involves clear and convincing evi-
dence, et cetera. The first time around,
you do not have the same standard.
And that is not what the gentleman is
amending.

Mr. HYDE. Reclaiming my time, in
the Herrera case, the accused’s relative
6 years later came up with an affidavit
that said, ‘““He was with me that
night.”” So that was supposed to reopen
the case, and that would fit in with Mr.
WATT’S amendment. The court said,
“No, that is not enough.”’

The CHAIRMAN. The time of the
gentleman from Illinois [Mr. HYDE] has
again expired.

(On request of Mr. ACKERMAN and by
unanimous consent, Mr. HYDE was per-
mitted to proceed for 2 additional min-
utes.)
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Mr. HYDE. | will yield to the gen-
tleman from New York.

Mr. ACKERMAN. Mr. Chairman, we
are trying to work together to remedy
some inequities in the system. | think
that the frustration of the American
people, as has been expressed here, goes
to the point that so many technical-
ities are raised wherein guilty people
are extended indefinitely on death row.
And that has caused a major frustra-
tion, which many of us can understand,;
that is, guilty people who are finding
technicalities.

What is happening here, in trying to
remedy that, we have an amendment
that goes to a court issue. What hap-
pens when it is an innocent person?
What we are doing here is not address-
ing that problem.

Mr. HYDE. The gentleman from Ohio
will address that problem.

Mr. ACKERMAN. The question, if |
can phrase it, is: Why are we looking to
put technicalities in the way of an in-
nocent person coming before the court?
That is just as wrong. That is even
worse because you are taking away a
life.

Mr. HYDE. You would think it is the
exclusionary rule, with all these tech-
nicalities getting in the way.

Mr. Chairman, | yield to the gen-
tleman from Ohio.

Mr. CHABOT. Mr. Chairman, one
point—and many points have been
made on both sides—one point that has
not been made is that every State has
a Governor and the Governors have the
final ability to commute a sentence. So
if, in fact, one is arguing that at some
point there is clearly an innocent per-
son, the Governor can always commute
the sentence.

I would also submit that in many in-
stances these folks that are dragging
out this death penalty process Kill
other inmates, kill guards, and ulti-
mately end up on the streets, some-
times, and Kill innocent people.

Mr. ACKERMAN. If the gentleman
would make a leap of faith and say
that we have one innocent person, how
does that one innocent person present
his case that you and | might agree and
everybody might agree is innocent?
You are going to kill somebody because
we are dealing with other cases that
say this is not expedient now——

The CHAIRMAN. The time of the
gentleman from Illinois [Mr. HYDE] has
again expired.

Mrs. MINK of Hawaii. Mr. Chairman,
I move to strike the requisite number
of words.

(Mrs. MINK of Hawaii asked and was
given permission to revise and extend
her remarks.)

Mrs. MINK of Hawaii. Mr. Chairman,
this amendment which has been offered
expresses the fundamental belief that
people in this country have about our
courts and the judicial system. And
that goes to the belief that somehow
the system of justice will protect those
who are innocent. And what we are
doing here today is trying to insert
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into legislation which has been pro-
posed that fundamental principle of
making sure that no matter how we
tamper with the law, no matter what
restrictions we put on the right of ha-
beas corpus, no matter what limits we
put to it, that if the defendant has
newly found evidence that goes to
prove his innocence, he ought to have
an opportunity to raise that issue be-
fore the court and to take it back for a
trial. That is all we are saying.

This is not a debate about the death
penalty. This is not a debate about
whether or not we ought to have great-
er restrictions on the use of the writ of
habeas corpus. This is not even about a
question of abuse.

This admits all of the necessities
that have been found in the majority’s
legislation and says, ‘‘Yes, but wait a
minute, if we put all of these new re-
strictions into the law, what is going
to happen to an individual who might
be found innocent because of newly
found evidence?”’

We are not saying that these defend-
ants have a right to try the case all
over again de novo. We are just saying
that if there is newly found credible
evidence, it gives the courts a point to
decide whether this issue is genuine or
not genuine, is a technicality or con-
trived. And that is why the importance
of the word “‘credible’ evidence, newly
discovered.

Certainly, every one of us has a firm
understanding of what the court sys-
tem is, what the guarantees of due
process are in this country and what
the symbol of justice is for every
American. And that is, if you are inno-
cent, no law, no contrived limitation,
no restrictions put on by the Congress
is going to take that life if there is
credible evidence that that individual
is innocent.

So | am saying to the majority that
has put forth this bill, accept this
amendment. It does no harm to the
basic tenets that you are trying to im-
pose for all of these other criminals
that you do not want to have these
endless appeals on technicality.

Innocence is not a technicality. It is
basic to our understanding of what the
courts are supposed to protect.

Individuals, perhaps, could not come
before the courts of law in a timely
way. Due diligence for a defendant is
not the same as due diligence for the
prosecutor or for the State. It is ex-
tremely difficult to come up with evi-
dence to prove your innocence. But
when they do, they ought to have their
day in court.

So | urge this House to accept the
Watt amendment and perfect it so that
we do not have to go back and say we
passed a law today in the Congress that
does not protect the rights of the inno-
cent in this country.

Mr. Chairman, | rise in opposition to habeas
corpus reform in the Effective Death Penalty
Act, H.R. 729, which would severely diminish
the constitutional rights of State prisoners. Ha-
beas corpus is the only means by which State
prisoners who believe they have been wrongly
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or unconstitutionally convicted may appeal to
the Federal courts to review their convictions.
Particularly in cases where the death penalty
is rendered, it is unquestionable that full op-
portunity for judicial review must be conferred
upon the accused.

| am particularly concerned that H.R. 729
would strictly limit the time period during which
habeas corpus petitions could be filed, and
confines each individual to a single appeal.
With the intricacies and numerous require-
ments in capital cases, 1 year is an inad-
equate period of time for recruitment of attor-
neys willing to handle Federal death penalty
cases and subsequent preparation and filing
of habeas petitions. To additionally limit those
convicted to a single appeal unrightfully cir-
cumscribes the fairness of the judicial process
in these cases. | agree that valuable time in
the courts must not be occupied by unreason-
ably persistent cases, but discretion should re-
main with the courts with regard to availability
of habeas corpus appeals.

The reasoning behind these unnecessary
provisions is that prisoners on death row alleg-
edly delay the filing of habeas petitions and
file petitions that are frivolous. However, facts
from the Judiciary Committee show that from
1976 to 1991, Federal habeas courts granted
relief in more than 40 percent of death penalty
cases on the basis of serious constitutional
error. These decisions reconfirm our essential
constitutional rights.

If the problem is that habeas appeals ham-
per the business of Federal courts, why does
H.R. 729 fund the use of competent counsel
in postconviction proceedings and not actual
death penalty trials? Federal funding to States
for counsel in death penalty cases should
compel States to appoint attorneys proficient
and experienced in death penalty cases. To
require quality representation only after the
death penalty has been rendered presents a
grave inequity that harms the judicial process.

| am also concerned that H.R. 729 narrows
the claims that a Federal court can consider in
death penalty cases to claims previously
raised and rejected in State courts, even if
State decisions were incorrect. Eliminating
Federal review of such claims would result in
differential enforcement of constitutional rights
from State to State, potentially producing 50
different explanations of Federal constitutional
provisions. The American Bar Association has
lodged its “vigorous opposition” to this provi-
sion which it predicts will “insulate virtually all
State criminal proceedings from Federal re-
view.” It is paramount that Federal court ac-
cess to meaningful review in death penalty
cases be preserved.

H.R. 729 will greatly compromise constitu-
tional rights of prisoners, judicial fairness, and
jurisdiction of Federal courts in serious death
penalty cases. This bill would irresponsibly
speed up habeas corpus appeals without en-
suring that those on death row have full ac-
cess to judicial review, safeguards against
wrongful executions, and access to qualified
counsel. | strongly urge my colleagues to cast
a vote in opposition to H.R. 729.

Mr. SCHUMER. Mr. Chairman, |
move to strike the requisite number of
words.

Mr. Chairman, | just would like to
make a couple of points on this debate,
just to take up where we left off before.

I think, again, just to reiterate: The
issue in the Watt amendment is not
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endless appeals. There are other parts
of H.R. 729, a bill I supported when we
voted it out of subcommittee, that deal
with the endless appeals.
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In my judgment | would concede the
point. | think it is right that defense
lawyers have used appeal, after appeal,
after appeal. They are morally opposed
to capital punishment, and so they feel
they should use every means to prevent
it from happening, something | dis-
agree with, and that is why | support
729.

But the issue the gentleman from
North Carolina brings up is not related
to that. It is not related to endless ap-
peals. It deals with the rare instance
where there is new evidence, and not
just any new evidence, not just some-
thing out of a lawyer’s head, but some-
thing that on initial review by a judge
would probably change the result of
the trial. Therefore, the new evidence
cannot be relatively immaterial, nor
can it be not credible. It has to be cred-
ible evidence that is material so that
the jurors would have said, “When the
judge looks at the new evidence, there
would be a reversal.” That is a pretty
high standard.

In fact, and this is the point I would
like to make to the gentleman from
Florida, the gentleman from Ohio and
the others, it is such a relatively tough
standard that a recent case, the Schlup
case, said that that was the standard
based on not any statute, but based on
the Constitution. The standard that
the gentleman from North Carolina has
wisely incorporated in his amendment
is the exact standard found in the Car-
rier case as cited in Schlup. I ask, ‘“‘Do
you know what that means, ladies and
gentlemen? It means we could reject
the Watt amendment, and it would still
be required constitutionally.”

This is not an issue up for legislative
discretion. This is an issue in the Con-
stitution.

I say to my colleagues, ‘I don’t
blame the other side for not putting
the Watt amendment in their bill.
Their bill was first drafted before this
case, but, fellows and ladies, show a lit-
tle flexibility. The Supreme Court has
made a ruling. You shouldn’t be fight-
ing a ruling that is going to exist
whether you like it or not, and | don’t
think, as somebody who believes that
there have been too many appeals, |
don’t think it’s going to do damage to
that. But don’t fight it for the sake of
fighting it.”

There is a case. There is something
that was issued only—today is Feb-
ruary 8? It was 3 weeks ago, on Janu-
ary 23, 1995, an opinion by Judge Ste-
vens joined in by the majority of the
court that says, quote, the Carrier
standard requires the habeas petition
to show that, quote, a constitutional
violation has probably resulted in the
conviction of one who is actually inno-
cent.
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The point made by the gentlewoman
from Hawalii [Mrs. MINK] and my col-
league, the gentleman from New York
[Mr. ACKERMAN], and others is this: If
the new evidence is significant enough
that it would probably change the jury.

| say to my colleagues, “You can’t
make this stuff up. It’s got to be real.
Then why not?”’

Those of us who believe in capital
punishment; I am among them; were
criticized last year for putting in a bill
that had 60 new capital punishments.
Those who believe in capital punish-
ment want to make sure that it is done
fairly and equitably, want to make
sure that, if there is overwhelming new
evidence, say the DNA evidence that
the gentleman talks about, so it is al-
most crystal clear that the wrong per-
son is on death row; it does not happen
that often, but it does happen; is not
executed. Those of us who believe that
the ultimate sanction is sometimes
called for should want to make sure
that, when there is credible new evi-
dence that would in a judge’s mind, and
most of the judges are appointees of
Ronald Reagan and George Bush, in
that judge’s mind mean that the jury
would probably, not possibly, but prob-
ably, overturn the case, would support
this simple amendment. It would elimi-
nate most of the endless appeals. The
amendment would not eliminate most
of the endless appeals; you know that,
and | know that; it would simply pro-
vide a small, tightly constructed and
constitutionally required window when
there is new evidence.

Mr. CUNNINGHAM. Mr. Chairman, |
move to strike the last word.

Mr. Chairman, | just heard my good
friend, the gentleman from New York
[Mr. ScHUMER] talk about that they do
not make it up. In California, we had a
judge named Rose Bird who was op-
posed to the death penalty and found
every single thing that she could to
stop the death penalty, even of those
that were guilty.

I have also heard the gentleman from
Florida [Mr. McCoLLuM] state that
there are processes which, if they find
new evidence, that they can bring this
forward. | have heard him state it on
the floor, and | also heard that the
have a Governor that can take a look
at the case, and so there are several
mechanisms that enable, if someone is
innocent, either new evidence, or the
Governor, or due process, that that can
be brought forward.

And | agree. We did have the Alton
Harris case of a person who was guilty,
and | appreciate it because of the sym-
pathy, because it does drag out a proc-
ess where the guy admitted, yet we
kept on going, and | understand that is
not what we are talking about.

But this gentleman feels that we do
have a process in which someone that
is innocent could bring that new evi-
dence forward and that, if we allow the
gentleman’s amendment, we have got a
hundred Rose Birds out there that will
oppose any death penalty.
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Mr. SCHUMER. Mr. Chairman, will
the gentleman yield?

Mr. CUNNINGHAM. 1| vyield to the
gentleman from New York.

Mr. SCHUMER. Mr. Chairman, | just
make two quick points.

First, if there is a judge who is op-
posed to the death penalty and refuses
to implement the law of the land, we
should not eliminate any change that
an innocent person has a right to some
appeal. We should get rid of the judge,
and, as | understand it, that is just
what the people in California did in the
case of the judge the gentleman is talk-
ing about. That was the appropriate
remedy. Because there are some judges
who either go too far one way or the
other, Mr. Chairman, we should not
change the law for them. We should
change them.

The second point | will make to the
gentleman is this one:

If there is no Watt amendment, and if
729 passes, there will be no route after
the first appeal for evidence of inno-
cence to enter into the case.

Mr. CUNNINGHAM. Reclaiming my
time, Mr. Chairman, 1 would like to
have the gentleman from Florida [Mr.
McCoLLum] explain again. As | under-
stand it, there is that route.

Mr. SCHUMER. Not after the first
appeal.

Mr. McCOLLUM. Mr. Chairman, will
the gentleman yield?

Mr. CUNNINGHAM. | yield to the
gentleman from Florida.

Mr. McCOLLUM. Mr. Chairman,
there is a way after the first appeal and
successive petition. | read it earlier in
the RECORD. | am not going to reread
the whole thing again, but:

If you can demonstrate there is newly dis-
covered evidence which you couldn’t have
easily and reasonably discovered the first
time around, and if it’s clear and convincing
evidence that if it goes before a court would
result in innocence, then you can go produce
that.

Mr. Chairman, it is clearly written
into our bill.

What we say here is based on a fac-
tual predicate that could not have been
discovered through the exercise of rea-
sonable diligence in time to present
the claim for State or Federal
postconviction review the first time
around, and the facts underlying the
claim would be sufficient to establish
by clear and convincing evidence that
but for constitutional error no reason-
able factfinder would have found the
petitioner guilty of the underlying of-
fense.

Mr. CUNNINGHAM. | have a question
for the gentleman from Florida, and let
me ask a question.

If, say, for example, DNA results
came up of just recent technology that
proved that the individual was inno-
cent? Would they have a right to re-
trial or to be—

Mr. McCOLLUM. Mr.
would the gentleman yield?

Mr. CUNNINGHAM. 1| vyield to the
gentleman from Florida.

Chairman,
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Mr. McCOLLUM. Certainly they
would, if it is clear and convincing evi-
dence.

Mr. CUNNINGHAM. What happens if
someone comes up and admits to the
crime? Would that person also have the
same rights?

Mr. McCOLLUM. If that was clear
and convincing evidence, it was very
clear that would have found the peti-
tioner, would not have found the peti-
tioner, guilty the first time around.

Mr. CUNNINGHAM. So there is sure-
ly a way in which, if a person is inno-
cent and evidence appears, that person
has many motives to—

Mr. McCOLLUM. Absolutely and un-
questionably so, and in addition to
that | might add to the gentleman that
a Governor of a State could always
commute. That power exists.

Mr. SCHUMER. Mr. Chairman, will
the gentleman yield?

Mr. CUNNINGHAM. 1| yield to the
gentleman from New York.

Mr. SCHUMER. We are back where
we were in the discussion previously, |
believe, between the gentleman from
North Carolina and the gentleman
from Florida.

| say to my colleagues, It is true, as
the gentleman from Florida states,
that if you were already in the door, he
had appealed for some other reason
that was recognized, the clear and con-
vincing standard would be allowed.

But | would ask the gentleman to
pose the question this way:

If we found the petitioner had under-
gone the first appeal, had been found
guilty, and let us say a year later, be-
cause under the new law it would not
be 10 years or 8 years; a year later they
found the DNA evidence, but there is
no route——

The CHAIRMAN. The time of the
gentleman from California  [Mr.
CUNNINGHAM] has expired.

(On request of Mr. SCHUMER and by
unanimous consent, Mr. CUNNINGHAM
was allowed to proceed for 1 additional
minute.)

Mr. SCHUMER. Mr. Chairman, will
the gentleman yield?

Mr. CUNNINGHAM. 1| yield to the
gentleman from New York.
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Mr. CUNNINGHAM. Mr. Chairman, |
yield to the gentleman from New York.

Mr. SCHUMER. Mr. Chairman, if
there was no other way for this person
to get back into that court, then it is
my understanding that the capital sen-
tence would have to be taken, even
with the DNA evidence, even with the
clear and convincing evidence, for the
very reason that the standard for re-
view which the gentleman from North
Carolina [Mr. WATT] puts in his amend-
ment is not in H.R. 729 or existing law.

So there would be no way, | must sin-
cerely disagree with my friend from
Florida, there would be cases where
this new evidence would occur.

Mr. CUNNINGHAM. Say Elton Har-
ris, who admitted to his guilt after 14
years and said that he admitted he was
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guilty, and all of a sudden it proved
that he was not guilty. You are telling
me there is no way that if we had DNA
evidence or if someone admitted to the
guilt, that he would not be protected?

Mr. SCHUMER. | am not familiar
with the details of the Harris case. But,
yes, | would say to the gentleman that
if in that case Harris had no other way
to beg back into court, then, yes.

Ms. NORTON. Mr. Chairman, I move
to strike the requisite number of
words.

Mr. Chairman, | rise to respond to a
number of issues that have been raised
in this debate. First of all, the Watt
amendment does not talk about inno-
cence, but uses a word which is much
stricter in the law, and that is that the
matter would probably have resulted in
an acquittal. That is a very high stand-
ard. We are not using the more amor-
phous word ‘‘innocent’ here.

Moreover, you have just rejected the
Schumer amendment. More than half
of all attorneys handling capital trials
have had no previous death penalty ex-
perience. So the probability of finding
newly discovered evidence is great, and
we are not even willing to say that a
man or woman standing on trial for his
or her life should have competent coun-
sel.

At the very least then we ought to
say if incompetent counsel has not
found evidence, newly discovered evi-
dence can be brought forward.

There was discussion of due diligence
here. It may be in the bill, but the fact
is it is a judge-made rule in any case,
and probably the court would find,
based on the way courts have looked at
these matters in the past, that if due
diligence had not been exercised, the
court would be more likely to find this
was not newly discovered evidence at
all.

We are dealing with a situation
where 40 percent of death penalty cases
heard in the Federal courts have been
granted relief because of significant
constitutional error. | submit to you,
Mr. Chairman, judges have been sitting
all these years, where they detest these
cases and would love not to find relief,
and have been easily finding relief.

We have a problem here. The problem
we have is that these cases have been
tried, often by people who are not com-
petent to try them. At the very least
you would think if newly discovered
evidence overlooked by such counsel
could be found, that the person would
get a second petition.

The 40 percent of the cases | speak of
where significant constitutional error
was found have been found in the last
few years, since 1976. And we are talk-
ing about judges appointed by the two
previous Presidents.

We are talking in the last 10 years
about petitions representing only 4 per-
cent of all civil filings. Whatever is the
problem in the Federal courts, it is not
presented by habeas corpus petitions.
And while | can understand the need to
reduce the number, surely given this
new rule for truly exceptional cases,
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for cases that can find their way
through this narrow hole where the
person probably would have been ac-
quitted—and we are not talking about
innocence, we are talking about acquit-
tal, and that has a fixed meaning in the
law—surely, that person should be able
to get into court.

This does not open a large hole. | am
left to ask, what are the Federal courts
for if not for looking at cases where
newly discovered evidence means that
the person would probably have been
acquitted?

As to Governors, | say to you, this is
not a country where Governors or
Members of Congress ought to judge
whether constitutional rights have
been violated. So it is certainly not the
appropriate remedy to move from the
courts to the Governor, who will look
to the polls and decide whether he
ought to exercise a remedy that is al-
most never exercised. That is no rem-
edy. That is not a remedy at law; that
is a political remedy. There should not
be a political remedy for a constitu-
tional right.

This is the death penalty we are talk-
ing about. This is the great habeas cor-
pus remedy we are talking about. The
bill more than protects the rights of
the victims and their families. We cre-
ate here the kind of right that | believe
the average American would want us to
protect.

Mr. GUTIERREZ. Mr. Chairman, |
move to strike the requisite number of
words.

Mr. Chairman, my colleague, the gen-
tleman from North Carolina [Mr.
WATT], has offered a reasonable and
sensible amendment to this very unrea-
sonable bill today, and | congratulate
my friend and colleague for his spirited
defense of the Constitution.

Standing up for the Constitution
puts you in a minority in this body
these days. Standing up for the ideas of
our forefathers is considered a radical
idea in this body these days.

Looking to the sacred document that
has guided our ideas for what is right
and wrong for more than 200 years is
apparently no longer part of our con-
tract with the people anymore.

So | thank the gentleman from North
Carolina [Mr. WATT], for this impor-
tant amendment, and for reminding us
that the Constitution still matters.

This amendment simply states that
prisoners sentenced to death will be
able to file a second habeas petition if
newly discovered evidence shows that
the person is likely to be found inno-
cent.

Let me repeat, because this should
sound so logical to everyone that you
might think that | have somehow mis-
stated the Watt amendment: newly dis-
covered evidence that shows that a per-
son is likely to be innocent.

Now, | understand the desire to get
tough on crime and criminals. | share
the desire to crack down on crime. | be-
lieve we should get tough on criminals.
I was proud to support a crime bill dur-
ing the last session that moved our Na-
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tion toward that goal. It made it hard-
er to get military-style weapons. It in-
creased funding for prisons. It in-
creased preventive measures. It was an
important start, Mr. Chairman.

We should continue to build on that
start. 1 think we should do more to
make criminals pay for their crimes. |
think we should do more to protect our
families from criminals.

That is the real purpose, or should
be, of anticrime legislation. Yet my
colleagues have lost sight of the true
goal of anticrime legislation. The goal
is to protect our families, Mr. Chair-
man, to protect our homes, to protect
our neighborhoods. | challenge any of
my colleagues who support this meas-
ure to demonstrate to me how this bill
helps us reach any of those goals | just
stated.

How have we reached a point in our
anticrime debate that we have lost in-
terest in the Constitution? Have we
reached a point in our anticrime debate
that newly discovered, clear, credible
evidence of innocence does not win you
the opportunity in America, just the
opportunity for a new trial, in this, the
greatest country in the world?
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How does denying the possibility, the
mere possibility of a new trial for a
person who may be innocent, Mr.
Chairman, help us make our families
and streets safer? How does it make
our families feel safer in their homes?
How does it make our Kkids feel safer on
the way to school? We all know the an-
swer. Denying habeas when new evi-
dence suggests innocence does not pro-
tect our communities. We all know it.
It merely gives us a sound bite for the
news this evening. It gives us a head-
line to cheer about tomorrow morning.
It merely allows us to pat ourselves on
the back and convince ourselves that
we are doing something to protect the
neighborhoods that we are all so con-
cerned about.

But we are not, Mr. Chairman. This
is not, and | repeat, this is not about
the right of criminals. This is about
the right of all of us, including the
Members in this body, all of us in this
room, all of our families, all of the peo-
ple that we represent, their right, their
fundamental right, their constitutional
right as Americans not to be punished
for a crime that they did not commit.
Their right, our right to have a chance,
a fair chance to prove our innocence.

Justice and fairness can be frustrat-
ing at times. Sometimes justice and
fairness takes a little more time than
we want it to take. But what separates
us from nations that value vengeance
over justice, revenge over fairness? It
is this, that we have a way of doing
things differently in this country. That
is what this amendment is all about.

Mr. FOX of Pennsylvania. Mr. Chair-
man, | move to strike the requisite
number of words.

Mr. Chairman, the call has come out
as to how we make the streets safer in
the United States. We make the streets
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safer by making sure we have swift jus-
tice with certainty when it comes to
capital offenses. The U.S. citizens are
asking who protects the victims from
murder? The deceased victims cannot
speak but their families can. And they
have told us in great numbers that
they want to make sure there is cer-
tainty that sentences, especially where
dealing with a capital offense like mur-
der.

As a former Montgomery County as-
sistant district attorney in Pennsylva-
nia, | can tell my colleagues when I
worked on the crime victims bill of
rights in Pennsylvania, the people of
this country and of my commonwealth
want to make sure there is certainty
when it comes to the offense of murder.

Habeas corpus relief is a concept
whose time has arrived. The endless ap-
peals are inappropriate. The proposed
amendment would drastically expand
the possibilities for death row inmates
to reopen cases where there was no
trial that had any kind of constitu-
tional error.

I urge my colleagues to adopt this
habeas corpus reform. It is a step in
the right direction to protect crime
victims.

Mr. CONYERS. Mr. Chairman, there is a
major omission in the bill that goes to the
heart of due process and fundamental fair-
ness: An innocent man should never be exe-
cuted.

The McCollum bill gives a criminal defend-
ant “one bite at the apple” but would not per-
mit any appeals after the 6-month deadline
has passed except in the difficult-to-imagine
situation where there is clear and convincing
evidence of innocence and no reasonable
juror would find the petitioner guilty.

The amendment that we are considering will
substitute preponderance of the evidence in-
stead of the more restrictive standard in the
McCollum bill.

This amendment simply states that the Fed-
eral courts should always be available to hear
claims of innocence when based on newly dis-
covered evidence. Representative McCoL-
LUM’s standard is far better suited to judge and
dispose the claim rather than a standard of
whether to really hear the claims in the first
place.

If this is intentional, then it is a sly smoke-
screen to cut off all claims based on inno-
cence. | would hope that is not the case and
that the majority is willing to support this
amendment.

Claims of innocence in habeas proceedings
are not part of a far-fetched scenario that can
never happen in this day and age. The truth
is this is all too common. In fact, the Supreme
Court decided a case just this January 23,
1995, that shows how easily this can occur.

The facts in Schlup versus Delo are that a
prison inmate accused of murder argued that
a videotape and interviews in the possession
of prosecutors showed he could not have
committed the murder but in the information
was not revealed to him until 6 years after his
conviction. The Court ruled that Mr. Schlup
should be allowed to raise his claims of inno-
cence.

There is case after shocking case of similar
horror stories:

James Dean Walker had served 20 years in
prison when one of his codefendants con-
fessed that he had pulled the trigger that killed
a Little Rock police officer. Walker's gun had
not been fired but he had been convicted on
the testimony of a witness who said she had
seen him shoot the officer. The eighth circuit,
which had denied his first habeas petition 16
years earlier, agreed in 1985 that he should
be freed.

Rubin “Hurricane” Carter was convicted of
murder in 1967 and served in prison for 18
years even though the witnesses whose iden-
tification led to their convictions later recanted
their identifications. The conviction was re-
versed after a Federal judge ordered prosecu-
tors to turn over evidence, including failed
polygraph tests, which showed the witnesses
were lying. Carter was set free.

Robert Henry McDowell was almost exe-
cuted for a crime that the victim initially told
police was committed by a white man.
McDowell was black. The North Carolina su-
preme court reversed a trial court order grant-
ing him a new trial but the fourth circuit or-
dered him to be released after the police re-
ports were made public.

False identifications, witnesses recanting,
death-bed confessions, these are all too famil-
iar to those who defend death row inmates.
Access to Federal courts is vital.

This bill may achieve the goal of speedier
executions but the cause of justice will not be
served. It is an admission of failure to pursue
one without the other. Support the amendment
that prevents executing an innocent person.

The CHAIRMAN. The question is on
the amendment offered by the gen-

tleman from North Carolina [Mr.
WATT].
The question was taken; and the

Chairman announced that the ayes ap-
peared to have it.
RECORDED VOTE

Mr. McCOLLUM. Mr. Chairman, | de-
mand a recorded vote.

A recorded vote was ordered.

The vote was taken by electronic de-
vice, and there were—ayes 151, noes 280,
not voting 3, as follows:

[Roll No. 105]
AYES—151

Abercrombie Engel Johnson, E. B.
Ackerman Eshoo Johnston
Baldacci Evans Kanjorski
Barrett (WI) Farr Kaptur
Becerra Fattah Kennedy (MA)
Beilenson Fazio Kennedy (RI)
Bentsen Fields (LA) Kennelly
Berman Filner Kildee
Bishop Flake Kleczka
Bonior Foglietta LaFalce
Boucher Ford Lantos
Brown (CA) Frank (MA) Levin
Brown (FL) Frost Lewis (GA)
Brown (OH) Furse Lofgren
Bryant (TX) Gejdenson Lowey
Clay Gephardt Luther
Clayton Gibbons Maloney
Clement Gonzalez Manton
Clyburn Gordon Markey
Coleman Green Martinez
Collins (IL) Gutierrez Matsui
Collins (MI) Hall (OH) McCarthy
Conyers Hamilton McDermott
Coyne Hastings (FL) McKinney
de la Garza Hefner McNulty
DeFazio Hilliard Meehan
DelLauro Hinchey Meek
Dellums Hoyer Menendez
Dixon Jackson-Lee Mfume
Doggett Jacobs Miller (CA)
Durbin Jefferson Mineta
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Minge
Mink
Moakley
Mollohan
Nadler
Neal
Oberstar
Obey
Olver
Ortiz
Owens
Pallone
Pastor
Payne (NJ)
Pelosi
Pomeroy
Rahall
Rangel
Reed
Reynolds

Allard
Archer
Armey
Bachus
Baesler
Baker (CA)
Baker (LA)
Ballenger
Barcia
Barr
Barrett (NE)
Bartlett
Barton
Bass
Bateman
Bereuter
Bevill
Bilbray
Bilirakis
Bliley
Blute
Boehlert
Boehner
Bonilla
Bono
Borski
Brewster
Browder
Brownback
Bryant (TN)
Bunn
Bunning
Burr
Burton
Buyer
Callahan
Calvert
Camp
Canady
Cardin
Castle
Chabot
Chambliss
Chapman
Chenoweth
Christensen
Chrysler
Clinger
Coble
Coburn
Collins (GA)
Combest
Condit
Cooley
Costello
Cox
Cramer
Crane
Crapo
Cremeans
Cubin
Cunningham
Danner
Davis

Deal
DelLay
Deutsch
Diaz-Balart
Dickey
Dicks
Dingell
Dooley
Doolittle
Dornan
Doyle
Dreier
Duncan

Rivers
Rose
Roybal-Allard
Rush
Sabo
Sanders
Sawyer
Schroeder
Schumer
Scott
Serrano
Skaggs
Slaughter
Spratt
Stark
Stokes
Studds
Stupak
Tanner
Tejeda

NOES—280

Dunn
Edwards
Ehlers
Ehrlich
Emerson
English
Ensign
Everett
Ewing
Fawell
Fields (TX)
Flanagan
Foley
Forbes
Fowler

Fox

Franks (CT)
Franks (NJ)
Frelinghuysen
Frisa
Funderburk
Gallegly
Ganske
Gekas
Geren
Gilchrest
Gillmor
Gilman
Goodlatte
Goodling
Goss
Graham
Greenwood
Gunderson
Gutknecht
Hall (TX)
Hancock
Hansen
Harman
Hastert
Hastings (WA)
Hayes
Hayworth
Hefley
Heineman
Herger
Hilleary
Hobson
Hoekstra
Hoke
Holden
Horn
Hostettler
Houghton
Hunter
Hutchinson
Hyde

Inglis
Istook
Johnson (CT)
Johnson (SD)
Johnson, Sam
Jones
Kasich
Kelly

Kim

King
Kingston
Klink

Klug
Knollenberg
Kolbe
LaHood
Largent
Latham
LaTourette
Laughlin
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Thompson
Thornton
Thurman
Torres
Towns
Tucker
Velazquez
Vento
Visclosky
Ward
Waters
Watt (NC)
Waxman
Williams
Wise
Woolsey
Wynn
Yates

Lazio
Leach
Lewis (CA)
Lewis (KY)
Lightfoot
Lincoln
Linder
Lipinski
Livingston
LoBiondo
Longley
Lucas
Manzullo
Martini
Mascara
McCollum
McCrery
McDade
McHale
McHugh
Mclnnis
Mclintosh
McKeon
Metcalf
Meyers
Mica
Miller (FL)
Molinari
Montgomery
Moorhead
Moran
Morella
Murtha
Myers
Myrick
Nethercutt
Neumann
Ney
Norwood
Nussle
Orton
Oxley
Packard
Parker
Paxon
Payne (VA)
Peterson (FL)
Peterson (MN)
Petri
Pickett
Pombo
Porter
Portman
Poshard
Pryce
Quillen
Quinn
Radanovich
Ramstad
Regula
Richardson
Riggs
Roberts
Roemer
Rogers
Rohrabacher
Ros-Lehtinen
Roth
Roukema
Royce
Salmon
Sanford
Saxton
Scarborough
Schaefer
Schiff
Seastrand
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Sensenbrenner Stump Wamp
Shadegg Tate Watts (OK)
Shaw Tauzin Weldon (FL)
Shays Taylor (MS) Weldon (PA)
Shuster Taylor (NC) Weller
Skeen Thomas White
Skelton Thornberry Whitfield
Smith (MI) Tiahrt Wicker
Smith (NJ) Torkildsen Wilson
Smith (TX) Torricelli Wolf
Smith (WA) Traficant Wyden
Solomon Upton Young (AK)
Souder Volkmer Young (FL)
Spence Vucanovich Zeliff
Stearns Waldholtz Zimmer
Stenholm Walker
Stockman Walsh

NOT VOTING—3
Andrews Sisisky Talent
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So the amendment was rejected.

The result of the vote was announced
as above recorded.

AMENDMENT OFFERED BY MR. COX OF
CALIFORNIA

Mr. COX of California. Mr. Chairman,
I offer an amendment.

The Clerk read as follows:

Amendment offered by Mr. Cox of Califor-
nia: Strike section 104 and insert the follow-

ing:
SEC. 104. EFFECT OF PRIOR STATE CONSIDER-
ATION.
(a) EXHAUSTION OF REMEDIES.—Section

2254(b) of title 28, United States Code, is
amended to read as follows:

“(b) An application for a writ of habeas
corpus in behalf of a person in custody pur-
suant to the judgment of a State court shall
not be granted unless it appears that the ap-
plicant has exhausted the remedies available
in the courts of the State, or that there is ei-
ther an absence of available State corrective
process or the existence of circumstances
rendering such process ineffective to protect
the rights of the applicant. An application
may be denied on the merits notwithstand-
ing the failure of the applicant to exhaust
the remedies available in the courts of the
State. A State shall not be deemed to have
waived the exhaustion requirement or be es-
topped from reliance upon the requirement
unless through its counsel it waives the re-
quirement expressly.”.

(b) STANDARD OF DEFERENCE TO STATE Ju-
DICIAL DECISIONS.—Section 2254 of title 28,
United States Code, is amended by adding at
the end the following:

‘(@) An application for a writ of habeas
corpus on behalf of a person in custody pur-
suant to the judgment of a State court shall
not be granted with respect to any claim
that was decided on the merits in State pro-
ceedings unless the adjudication of the
claim—

““(1) resulted in a decision that was based
on an arbitrary or unreasonable interpreta-
tion of clearly established Federal law as ar-
ticulated in the decisions of the Supreme
Court of the United States;

““(2) resulted in a decision that was based
on an arbitrary or unreasonable application
to the facts of clearly established Federal
law as articulated in the decisions of the Su-
preme Court of the United States; or

““(3) resulted in a decision that was based
on an arbitrary or unreasonable determina-
tion of the facts in light of the evidence pre-
sented in the State proceeding.”.

In the proposed new section 2259(b) of title
28, United States Code, added by section 111,
strike ‘‘section 2254(d)”” and insert ‘‘sub-
sections (d) and (g) of section 2254"".

Mr. COX of California (during the

reading). Mr. Chairman, | ask unani-
mous consent that the amendment be
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considered as read and printed in the
RECORD.

The CHAIRMAN. Is there objection
to the request of the gentleman from
California?

There was no objection.

Mr. COX of California. Mr. Chairman,
| also ask unanimous consent that de-
bate be limited on both sides, for pur-
poses of this amendment and any
amendment thereto, to 10 minutes on
each side.

The CHAIRMAN. Is there objection
to the request of the gentleman from
California?

Mr. WATT of North Carolina. Mr.
Chairman, reserving the right to ob-
ject, | am trying to figure out why we
want to limit debate. Could the gen-
tleman enlighten us? | just want to
find out what the amendment does and
what is the justification for limiting
debate on it.

Mr. COX of California. Mr. Chairman,
if the gentleman will yield, in informal
discussions on the floor prior to offer-
ing the amendment, our side was asked
whether we would be agreeable to a
limitation on debate. It is not my per-
sonal intention in any way to limit de-
bate, but there were Members on the
Democratic side who were interested in
proceeding in a timely fashion. That is
the only purpose for the unanimous
consent request that is now on the
floor.

Mr. WATT of North Carolina. Mr.
Chairman, | withdraw my reservation
of objection.

The CHAIRMAN. Is there objection
to the request of the gentleman from
California?

Mr. CONYERS. Mr. Chairman, re-
serving the right to object, could | ask,
are there more than two amendments
on the gentleman’s side? It seems to
me that there is only one amendment
on our side. Can the gentleman give us
an idea on that?

Mr. COX of California. Mr. Chairman,
if the gentleman will yield, for that
purpose | would defer to the gentleman
from Florida [Mr. McCoLLuM].

Mr. CONYERS. | yield to the gen-
tleman from Florida.

Mr. McCOLLUM. Mr. Chairman, if
the gentleman will vyield, | believe
there are two amendments altogether.
There may be three. It seems to me the
gentleman from Texas, Mr. FIELDS on
our side, and also the gentleman from
Texas, Mr. LAMAR SMITH, each had
amendments. | do not know of any oth-
ers, and | do not know their intent
about offering those amendments.

Mr. CONYERS. If they are going to
offer them, would the gentleman just
ask them to provide copies to this side,
please?

Mr. Chairman, | withdraw my res-
ervation of objection.

The CHAIRMAN. Is there objection
to the request of the gentleman from
California?

There was no objection.

The CHAIRMAN. The gentleman
from California [Mr. Cox] will be recog-

February 8, 1995

nized for 10 minutes, and a Member op-
posed will be recognized for 10 minutes.

The Chair recognizes the gentleman
from California [Mr. Cox].

Mr. COX of California. Mr. chairman,
I yield myself such time as | may
consume.

Mr. Chairman, | rise to offer a simple
common sense amendment to H.R. 729.
My amendment, which | am calling the
Harris amendment, provides that a ha-
beas writ will not be granted when
State court decision reasonably inter-
prets and Federal law reasonably inter-
prets the facts of the case and reason-
ably applies the law to the facts, or to
put it simply, State decisions that are
reasonable on the law and the facts
will be upheld by a habeas review.

The purpose of my amendment is to
prevent the use of endless appeals to
frustrate the punishment of already
convicted criminals, including first de-
gree murders. We do not have a Federal
Criminal Code. We have, in chief, a
State criminal justice system. When
one commits murder, rape, robbery,
and so on, all of these are offenses
against State law.

Our Federal criminal jurisprudence is
a gloss on that State criminal justice
system. The Federal procedural rules,
in fact, operate in many cases as a
frustration to the State system. So we
find that there are egregious cases, and
all too many of them, of convicted first
degree murderers who have run all of
their appeals in the State criminal jus-
tice system, who then get another bite,
and another bite at the apple, seem-
ingly endlessly in the Federal system,
and who have been able, through the
abuse of the habeas device, to postpone
their executions, seemingly indefi-
nitely.

I said | am calling this the Harris
amendment. It is so named after Rob-
ert Alton Harris, the notorious first de-
gree murderer who postponed for well
over a decade his own execution
through the abuse of the device of Fed-
eral habeas corpus, statutory habeas
corpus.

Harris, even before the murder con-
viction that was the subject of that
long legal odyssey, was already a mur-
derer. He had been convicted of mur-
dering a 19-year-old boy in California.
For this he served 2 years and 5
months, and he was out on parole, went
out on parole, and he and his brother
decided that they ought to rob a bank.

They went after the San Diego Trust
and Savings Bank. They decided they
needed to steal a getaway car. So they
headed out for the Jack-in-the-Box, in
San Diego, and they spotted two high
school sophomores, John Mayeski who
was 15, and Michael Baker was 16, sit-
ting in their Ford LTD eating Jack-in-
the-Box hamburgers.

Let me quote from the January 17,
1990, San Francisco Chronicle article
about this terrible crime.

Armed with a 9mm Luger automatic pistol,
Robert Harris commandeered Mayeski’s car
and ordered the two boys to drive him to a
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wooded area near Miramar Lake. He prom-
ised them no one would be hurt.

Daniel Harris, who later became the chief
prosecution witness against his brother, fol-
lowed in another car. He testified that they
drove to the lake, where Robert Harris fired
two rounds into Mayeski, then went after
Baker, who was running for his life.

“l went over to John after he was shot. |
looked at him for three or four seconds, |
guess. | heard some screaming from the
bushes, then three or four shots,” said Dan-
iel, who served three years in Federal prison
for his role. Later after he was arrested, Rob-
ert Harris boasted to his cellmate that he
told the terrified Baker boy to quit crying
and die like a man. When the boy started to
pray, Harris said, ““God can’t help you now,
boy. You’re going to die.”” After the murders,
Robert Alton Harris and his brother finished
the boys’ half-eaten hamburgers. They then
went on to rob the bank. In one of the great
ironies of this case, one of the police officers
who ended up apprehending Robert Alton
Harris was the father of one of their mur-
dered boys.

O 1840

Unfortunately, this case is not
unique. There are many, many cases
like this. But Robert Alton Harris’ case
took a long time to lead to his convic-
tion.

It was 1979, a year later, when the Su-
perior Court pronounced judgment on
him. It was years later when finally
the Governor denied his application for
clemency. It was years later when he
filed his ninth State habeas corpus pe-
tition, and he was already then on his
fourth Federal habeas corpus petition.
In 4 days, Harris filed a fifth and sixth
Federal habeas corpus petition. He was
not executed, even though this crime
occurred in 1978, until 1992.

To repeat, this crime that | have de-
scribed in some detail occurred in 1978.
The judgment was pronounced in 1979,
but it was not until 1992, a total delay
of 13 years from judgment, that Robert
Alton Harris finally finished abusing
Federal habeas corpus and was exe-
cuted. That made him only the second
person executed in California under our
death penalty since 1978.

We have 400 prisoners sentenced to
death in California since the State re-
instated the death penalty in 1978. Only
two, Robert Alton Harris and David
Mason, have been executed.

Today there are 125 California death
penalty cases before the Federal
courts, and because of the abuse of
Federal statutory habeas corpus and
this device of endless appeals, we will
never perhaps be able to execute these
convicted first-degree murderers.

As the Powell Commission wrote,
“The relatively small number of execu-
tions as well as the delay in cases
where an execution has occurred makes
clear that the present system of collat-
eral review,”’ referring to statutory ha-
beas corpus, ‘‘operates to frustrate the
law.”

Opponents of reform correctly state
that our whole system of criminal jus-
tice rests on the premise that it is bet-
ter for 10 guilty men to go free than for
one innocent man to suffer, and for
that reason, the Constitution requires
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the States and the Federal Government
to provide every criminal defendant
the full panoply of protections assured
by the Bill of Rights, an unrivaled ar-
senal of procedural and substantive
rights. And that is why, after cases
have been fully litigated through the
State judicial system, habeas corpus
review is available in Federal court, a
duplicative system of review that, as
Justice Lewis Powell has written, “is
without parallel from any other system
of justice in the world.”

The question before us today is not
the availability of that habeas review,
but, rather, the standard that the Fed-
eral courts will use so that we can
avoid the kind of repetition and abuse
that we saw in the Robert Alton Harris
case and that we see in so many cases
throughout the country.

The reasonableness standard that |
am proposing is already used for fac-
tual determinations in habeas cases
pursuant to statute and for legal deter-
minations in many cases. This reason-
ableness standard respects the coordi-
nate role of the States in our constitu-
tional structure, while assuring ample
Federal review of State determinations
of law and fact.

It strikes a sensible balance that is
consistent with the interests of defend-
ants, victims, and States. It is sup-
ported by crime victims and law en-
forcement professionals around the
country, including the National Dis-
trict Attorney’s Association, which has
written to all of us in this Chamber
about urging our support for what they
call the Cox amendment, what | am
calling the Harris amendment, the
California District Attorneys’ Associa-
tion, my home State, DA’s around the
country through the National DA’s As-
sociation, and as | mentioned, Citizens
for Law and Order, and victims’ rights
groups from across the country and
coast to coast, Democrat and Repub-
lican attorneys general alike, includ-
ing the AG’s in Texas and California,
Democrat and Republican.

I urge your strong support for this
strong habeas reform.

Mr. Chairman, | reserve the balance
of my time.

The CHAIRMAN. Is there a Member
who wishes to speak in opposition to
the amendment?

Mr. CONYERS. Mr. Chairman, | rise
in opposition to the amendment.

The CHAIRMAN. The gentleman
from Michigan [Mr. CONYERS] is recog-
nized for 10 minutes in opposition of
the amendment.

Mr. CONYERS. Mr. Chairman, | yield
myself such time as | may consume.

What we have here in this full and
fair concept is a throwback to an out-
moded idea first advanced in the other
body that would effectively end all
rights of habeas corpus, if minimal
State guarantees are satisfied. In other
words, there would be no right of Fed-
eral review unless the State court deci-
sion is totally arbitrary. This makes
the previous one-bite-of-the-apple posi-
tion of the gentleman from Florida
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[Mr. McCoLrLum] of which we argued
about and against, look absolutely
great.

This is probably the throwback
amendment to habeas corpus of all
throwbacks. | mean, this would effec-
tively end habeas corpus today at the
Federal level. It almost says that: Let
each State do their own thing on ha-
beas corpus and forget Federal habeas
review. That’s a totally untenable posi-
tion that | am surprised my friend, the
gentleman from California, would even
drag it out on the floor at this late
hour.

This would end even the very modest
advances in the McCollum bill, which
are very few, indeed.

The CHAIRMAN. The Committee will
rise informally in order that the House
may receive a message.

MESSAGE FROM THE PRESIDENT

The SPEAKER pro tempore (Mr.
LIGHTFOOT) assumed the chair.

The SPEAKER pro tempore.
Chair will receive a message.

The

MESSAGE FROM THE PRESIDENT
A message in writing from the Presi-
dent of the United States was commu-
nicated to the House by Mr. Edwin
Thomas, one of his secretaries.
PARLIAMENTARY INQUIRY

Mr. WATT of North Carolina. Mr.
Speaker, | have a parliamentary in-
quiry.

The SPEAKER pro tempore. The gen-
tleman will state his parliamentary in-
quiry.

Mr. WATT of North Carolina. How
can we rise out of the Committee of the
Whole without a motion to that effect?
I did not hear anybody make a motion.
It is strictly a technical point, but
there are some procedural rules that
apply in this body, | thought.

The SPEAKER pro tempore. The
Chair will inform the gentleman from
North Carolina the Committee of the
Whole can rise informally just for the
purpose of receiving a message.

Mr. WATT of North Carolina.
mally.

The SPEAKER pro tempore. Yes. A
motion is not required just for the pur-
pose of receiving a message.

Mr. WATT of North Carolina. | thank
the Chair for enlightening me.

The SPEAKER pro tempore.
Committee will resume its sitting.

Infor-

The

EFFECTIVE DEATH PENALTY ACT
OF 1995

The Committee resumed its sitting.

Mr. CONYERS. Mr. Chairman, in
continuing my opposition against the
biggest throwback amendment of all, |
must express my shock and disappoint-
ment at the gentleman from California
for really attempting to end Federal
habeas corpus, if even the most mini-
mal State guarantees are satisfied.
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Presumably the bill, the crime bill,
has been reported by the subcommit-
tee, the full committee, it is now on
the floor, and now from the Republican
ranks we now have another amendment
that even vitiates the provisions, the
very modest provisions, in the McCol-
lum bill, and so we would end up with
not even one bite at the apple which |
thought was awfully scarce, no right to
counsel even in a postconviction pro-
ceeding.

So the result with the 50 States
would have 50 different standards for
protecting Federal constitutional
rights. | do not think that we would
want this kind of provision put in the
bill under any circumstances.

0O 1850

The full and fair issue was dead-
locked in the other body last year, and
this amendment is another attempt to
pass it again.

I urge overwhelming rejection of this
amendment.

Mr. Chairman, | yield 4 minutes to
the gentleman from North Carolina
[Mr. WATT].

Mr. WATT of North Carolina. | thank
the gentleman for yielding this time to
me, although | doubt I will take 4 min-
utes.

I do not know what | can say about
this. | just want to make sure people
understand what it is we are doing
here.

All of my colleagues and the Amer-
ican people are getting, if this amend-
ment passes, the Federal courts com-
pletely out of the habeas business. You
will not have any Federal habeas rights
if this bill passes, because in order for
you to get in the Federal court, the
Federal court would have to find that a
decision that was rendered in the State
court was arbitrary or unreasonable in-
terpretation of clearly established Fed-
eral law, resulted in a decision that
was based on an arbitrary and unrea-
sonable application to the facts, re-
sulted in a decision that was based on
an arbitrary and unreasonable deter-
mination of the facts in light of the
evidence presented in the State pro-
ceeding. And what you are doing, real-
ly, is inviting rock-throwing between
the Federal courts and State courts.

Now, we know how gentlemanly and
cordial the courts have been with each
other. Federal courts never ever say to
a State court that, ““Court, you have
been arbitrary and unreasonable.”
That would not even be gentlemanly,
would not even be proper protocol, al-
most, in a Federal court.

I have never seen a Federal court say
to a State court, ‘“Judge, you have
been arbitrary and unreasonable.”
That is the kind of stuff that we say to
claimants when they file lawsuits.

So here we are now inviting the Fed-
eral courts to start throwing rocks at
the State court and the State court to
start throwing rocks back at the Fed-
eral court and doing away with even
the one opportunity that was guaran-
teed, or at least provided in the under-
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lying bill. And we are doing it, | would
add, without the benefit of one iota of
discussion in committee about it.

I have been banging my head against
this wall all day, and | am sure you are
going to do whatever you want to do.
But at least if you are going to do this,
have somebody came in and present
some evidence that it makes sense. Ask
Federal judges if they think it is a
good idea for them to start saying to
State judges that, ‘““You are arbitrary
and unreasonable.” It just does not
happen.

So the practical effect of what you
are doing is to say that you are never
going to have any rights in the habeas
arena in Federal court.

I encourage my colleagues to be rea-

sonable and defect this proposed
amendment.

Mr. CONYERS. | thank the gen-
tleman from North Carolina, my col-
league.

Mr. Chairman, may | remind my

friends on the other side on the Com-
mittee on the Judiciary that this mat-
ter has never come up before that | can
recall, before the Committee on the Ju-
diciary. The gentleman from California
[Mr. Cox] has never appeared before the
committee.

Mr. McCOLLUM. Not in this Con-
gress, but it certainly came up in other
Congresses.

Mr. CONYERS. Just a minute,

please. | will be happy to yield time.
We have never considered this matter
in this 104th Congress. It has never
come up, was never the subject of an
amendment.

Mr. Chairman, | will give the gen-
tleman from Florida [Mr. McCoLLUM] a
chance to correct anything he would
like to correct. But this has never been
put before the Committee on the Judi-
ciary for a vote, and the gentleman
from California [Mr. Cox] has never
presented this subject matter before,
and we are literally blind-sided in the
last hour of this debate on this very
important part where you have ad-
vanced the habeas part of the Contract
With America, and now we have an-
other amendment that goes in a com-
pletely different way.

Mr. McCOLLUM. Mr. Chairman, will
the gentleman yield?

Mr. CONYERS. | would yield to my
friend, the chairman of the Sub-
committee on Crime.

Mr. McCOLLUM.
tleman for yielding.

Mr. Chairman, | would just like to
point out to the gentleman that at
hearings of the subcommittee, on Jan-
uary 19, 1995, we had two panels on ha-
beas corpus reform, and both panels ad-
dressed this question. One panel in-
volved the Attorney General of Califor-
nia, Daniel Lungren. Attorney General
Lungren spent a great deal of time dis-
cussing and arguing for the full and
fair concept that Mr. Cox is advocating
here tonight.

Mr. CONYERS. Mr. Chairman, | was
there. He did mention, it was rather
fulsome testimony on a great range of

I thank the gen-
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subjects. But | could hardly consider
that that was the notice that we need-
ed to come here tonight. In the mark-
up, it was never mentioned at all. As a
matter of fact, it was the gentleman’s
provisions on habeas that we gave
great attention to.

Mr. Chairman, | yield further to the
gentleman from North Carolina.

Mr. WATT of North Carolina. Mr.
Chairman, | would like to inquire of
the gentleman from Florida [Mr.
McCoLLuM] if, in fact, testimony was
presented and the committee then
dealt with this and thought it was a
wonderful idea, why was it not in the
original bill? Why are we coming to the
floor with it at the 99th hour on this
bill and dealing with it in 10 minutes of
debate?

If you all thought it was a great idea,
I would have thought you would have
incorporated it into the bill.

Mr. McCOLLUM. If the gentleman
will yield further.

Mr. CONYERS. Briefly.

Mr. McCOLLUM. | thank the gen-
tleman.

Briefly, the idea of 10 minutes of de-
bate was by unanimous consent re-
quest. We did not have to follow that.

Second, it has come to the floor the
way it has. The gentleman from Cali-
fornia [Mr. Cox] is not a member of the
committee. We did not bring it up, the
committee did not bring it up. He has
a right to bring it up, to bring it for-
ward, and he has.

The CHAIRMAN. The time is con-
trolled by the gentleman from Califor-
nia [Mr. Cox], who has 1% minutes re-
maining.

Mr. COX of California.
Chairman.

Mr. Chairman, | just point out that
the language of the amendments says
reasonable. It also says arbitrary. But
a separate standard is reasonable. It is
arbitrary or unreasonable.

Obviously, the reasonableness test is
the more difficult to meet.

Simply stated, the Federal courts
will defer to reasonable decisions on
the facts, reasonable decisions on the
law, and reasonable decisions on mixed
questions of law and fact made at the
State courts.

That is exactly what they should do
because after all we are already requir-
ing in this bill that criminal defend-
ants exhaust all of their State rem-
edies, if they go through trial, if they
have an appeal, if they have another
appeal, and so on. All of this within the
State court system.

But if habeas corpus, statutory ha-
beas corpus is available simply to
throw out the whole State judicial sys-
tem, why do we have it in the first
place? If we are going to look at all of
these questions from scratch, de novo,
facts, evidence, law, the whole thing,
as if the State proceeding had never
happened, then Robert Alton Harris
would be able to, in the future, to be
able to delay his execution for 13 more
years.

I thank the
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(The letter referred to by Mr. Cox of
California is as follows:)

FEBRUARY 8, 1995.

Hon. HENRY HYDE,

Chairman of the House Judiciary Committee,
Rayburn House Office Building, Washing-
ton, DC.

DEAR CHAIRMAN HYDE: We would first of all
like to thank you for your tireless effort on
behalf of habeas corpus reform. As Attorneys
General for our respective states we are con-
fronted with a system of federal habeas re-
view that is often intrusive, cumbersome,
and time consuming. It also imposes a great
cost on victims of crime and undermines fi-
nality in our criminal justice system.

The central problem underlying federal ha-
beas corpus review is a lack of comity and
respect for state judicial decisions. The
lower federal courts should simply not be
relitigating matters that were handled prop-
erly and reasonably by the state judicial sys-
tems. This not in any way a criticism of
those who serve in the federal judiciary, but
rather a demonstration of the need for Con-
gressional action to reform the federal statu-
tory scheme.

In this regard, we strongly support an
amendment that will be offered by Congress-
man Christopher Cox to title I H.R. 729,
which would give deference to state court de-
cisions on federal habeas review, as long as
the state courts acted reasonably in their ad-
judication of the case. Specifically, the
amendment would provide:

An application for a writ of habeas corpus
on behalf of a person in custody pursuant to
the judgment of a state court shall not be
granted with respect to any claim that was
decided on the merits in state proceedings
unless the adjudication of the claim:

1. resulted in a decision that was based on
an arbitrary or unreasonable interpretation
of clearly established federal law as articu-
lated in the decisions of the Supreme Court
of the United States;

2. resulted in a decision that was based on
an arbitrary or unreasonable application to
the facts of clearly established federal law as
articulated in the decisions of the Supreme
Court of the United States; or

3. resulted in a decision that was based on
an arbitrary or unreasonable determination
of the facts in light of the evidence presented
in the state proceeding.

We believe that meaningful habeas corpus
reform must contain such a standard of def-
erence to reasonable state court decisions.
This is essential if the trial of criminal de-
fendants is to be the “main event’” rather
than a sideshow for ultimate resolution of
the case on federal habeas corpus review.

Thank you again for your continued effort
on behalf of prosecutors and crime victims.
We look forward to working with you on this
and other issues in the future.

Sincerely,

Dan Morales, Attorney General of Texas;
Grant E. Woods, Attorney General of
Arizona; Franie Sue Del Papa, Attor-
ney General of Nevada; Daniel E. Lun-
gren, Attorney General of California;
W. A. Drew Edmondson, Attorney Gen-
eral of Oklahoma; Joseph P. Mazurek,
Attorney General of Montana; Pamela
Carter, Attorney General of Indiana,
Jeff Sessions, Attorney General of Ala-
bama; Ernest D. Preate, Jr., Attorney
General of Pennsylvania.

THE HARRIS CASE FOR HABEAS CORPUS
REFORM

On July 5, 1978, Robert Alton Harris mur-
dered two teenage boys in San Diego. Two
days later, he was arraigned.

On March 6, 1979, the San Diego Superior
Court pronounced judgment on Harris, fol-
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lowing a trial in which the jury convicted
him of two counts of first degree murder and
returned a death sentence.

Five days before execution, Gov. Wilson de-
nied Harris’s application for clemency. Har-
ris filed his 9th state habeas corpus petition
and 4th federal habeas corpus petition.

In the next four days, Harris filed his 5th
and 6th federal habeas corpus petitions.

Harris was even the named plaintiff in a
class action filed in U.S. district court on be-
half of all California death-row inmates. The
suit alleged that the gas chamber was a cruel
and unusual means of execution and sought
a stay on Harris’ execution.

On April 21, 1992, Harris was finally exe-
cuted.

The total delay from judgment to execu-
tion was 13 years.

In all, Harris filed 6 federal habeas corpus
petitions.

69% of the 141 significant events in the
Harris proceedings occurred in federal court.
Only 31% occurred at the state level.

THE HARRIS CASE IS NOT UNIQUE—THAT’S THE
TRAGEDY

One Ninth Circuit Judge has called the
Harris case, even before its particularly egre-
gious final rounds of litigation, ‘“‘a textbook
example” of the abuse of federal habeas cor-
pus.

While 400 prisoners have been sentenced to
death in California since the state reinstated
the death penalty in 1978, only Robert Alton
Harris and David Mason have been executed.

Today, there are 125 California death pen-
alty cases before the federal courts.

A similar case in Washington state: 4 fed-
eral habeas corpus petitions dragged out for
12 years the execution of Charles Campbell.
Campbell was a convicted rapist who mur-
dered 3 people while on work furlough from
prison. The victims were his earlier rape vic-
tim, a neighbor who had testified against
him, and her 8-year-old daughter. The 9th
Circuit took 5 years to resolve must one of
the habeas corpus petitions.

Mr. Chairman, | yield to the gen-
tleman from Florida [Mr. McCoLLuM]
to close.

Mr. McCOLLUM. Mr. Chairman, |
thank the gentleman for yielding, and
I would like to say that everything we
are doing here is reasonable. If there is
a full and fair review of the provisions
by the courts, the Federal courts, of
what is going on underneath, and if the
lower courts have made this decision,
why should one Federal judge overturn
the rulings of the State court judge,
five State intermediate appellate
courts, and perhaps nine Supreme
Court justices.?

The CHAIRMAN. All time has ex-
pired.

Mr. CONYERS. Mr. Chairman, | ask
unanimous consent to proceed for 30
additional seconds.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Michigan?

There was no objection.

0O 1900

Mr. CONYERS. Mr. Chairman, | just
want everybody in this Chamber to
know that, as opposed as | am to this
Draconian amendment offered by the
gentleman from California [Mr. Cox],
ironically, if adopted, it may be the
kiss of death for any habeas corpus re-
form since we know that the Senate is
almost sure to deadlock.
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So, Mr. Chairman, | say to my col-
leagues, Have it your way, gentlemen.
The McCollum habeas and the Cox ha-
beas are in direct contradiction, and
you——

The CHAIRMAN. All
pired.

The question is on the amendment
offered by the gentleman from Califor-
nia [Mr. Cox].

The question was taken; and the
Chairman announced that the noes ap-
peared to have it.

RECORDED VOTE

Mr. McCOLLUM. Mr. Chairman, | de-
mand a recorded vote.

A recorded vote was ordered.

The vote was taken by electronic de-
vice, and there were—ayes 291, noes 140,
not voting 3, as follows:

time has ex-

[Roll No 106]

AYES—291
Allard Dickey Johnson (SD)
Archer Dooley Johnson, Sam
Armey Doolittle Jones
Bachus Dornan Kanjorski
Baesler Doyle Kaptur
Baker (CA) Dreier Kasich
Baker (LA) Duncan Kelly
Ballenger Dunn Kim
Barcia Edwards King
Barr Ehlers Kingston
Barrett (NE) Ehrlich Klink
Bartlett Emerson Klug
Barton English Knollenberg
Bass Ensign Kolbe
Bateman Everett LaHood
Bereuter Ewing Lantos
Bevill Fawell Largent
Bilbray Fields (TX) Latham
Bilirakis Flanagan LaTourette
Bliley Foley Laughlin
Blute Forbes Lazio
Boehlert Fowler Leach
Boehner Fox Lewis (CA)
Bonilla Franks (CT) Lewis (KY)
Bono Franks (NJ) Lightfoot
Borski Frelinghuysen Lincoln
Boucher Frisa Linder
Brewster Frost Lipinski
Browder Funderburk Livingston
Brownback Gallegly LoBiondo
Bryant (TN) Ganske Longley
Bunn Gekas Lucas
Bunning Geren Manzullo
Burr Gilchrest Martini
Burton Gillmor Mascara
Buyer Gilman McCollum
Callahan Goodlatte McCrery
Calvert Goodling McDade
Camp Gordon McHale
Canady Goss McHugh
Castle Graham Mclnnis
Chabot Green Mclntosh
Chambliss Greenwood McKeon
Chapman Gunderson Menendez
Chenoweth Gutknecht Meyers
Christensen Hall (OH) Mica
Chrysler Hall (TX) Miller (FL)
Clement Hancock Minge
Clinger Hansen Molinari
Coble Harman Montgomery
Coburn Hastert Moorhead
Coleman Hastings (WA) Moran
Collins (GA) Hayes Morella
Combest Hayworth Murtha
Condit Hefley Myers
Cooley Heineman Myrick
Costello Herger Nethercutt
Cox Hilleary Neumann
Cramer Hobson Ney
Crane Hoekstra Norwood
Crapo Hoke Nussle
Cremeans Holden Ortiz
Cubin Horn Orton
Cunningham Hostettler Oxley
Danner Hunter Packard
Davis Hutchinson Parker
Deal Hyde Paxon
DeLay Inglis Payne (VA)
Deutsch Istook Peterson (FL)
Diaz-Balart Jefferson Peterson (MN)
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Petri Seastrand Tejeda
Pickett Sensenbrenner Thomas
Pombo Shadegg Thornberry
Porter Shaw Tiahrt
Portman Shays Torkildsen
Poshard Shuster Torricelli
Pryce Sisisky Traficant
Quillen Skeen Upton
Quinn Skelton Vucanovich
Radanovich Smith (MI) Waldholtz
Ramstad Smith (NJ) Walker
Regula Smith (TX) Walsh
Richardson Smith (WA) Wamp
Riggs Solomon Watts (OK)
Roberts Souder Weldon (FL)
Roemer Spence Weldon (PA)
Rogers Stearns Weller
Rohrabacher Stenholm White
Ros-Lehtinen Stockman Whitfield
Roth Stump Wicker
Roukema Stupak Wilson
Royce Talent Wolf
Salmon Tanner Wyden
Sanford Tate Young (AK)
Saxton Tauzin Young (FL)
Scarborough Taylor (MS) Zeliff
Schaefer Taylor (NC) Zimmer
NOES—140
Abercrombie Gutierrez Pallone
Ackerman Hamilton Pastor
Baldacci Hastings (FL) Payne (NJ)
Barrett (WI) Hefner Pelosi
Becerra Hilliard Pomeroy
Beilenson Hinchey Rahall
Bentsen Houghton Rangel
Berman Hoyer Reed
Bishop Jackson-Lee Reynolds
Bonior Jacobs Rivers
Brown (CA) Johnson (CT) Rose
Brown (FL) Johnson, E. B. Roybal-Allard
Brown (OH) Johnston Rush
Bryant (TX) Kennedy (MA) Sabo
Cardin Kennedy (RI) Sanders
Clay Kennelly Sawyer
Clayton Kildee Schiff
Clyburn Kleczka Schroeder
Collins (IL) LaFalce Schumer
Conyers Levin Scott
Coyne Lewis (GA) Serrano
de la Garza Lofgren Skaggs
DeFazio Lowey Slaughter
DeLauro Luther Spratt
Dellums Maloney Stark
Dicks Manton Stokes
Dingell Markey Studds
Dixon Martinez Thompson
Doggett Matsui Thornton
Durbin McCarthy Thurman
Engel McDermott Torres
Eshoo McKinney Towns
Evans McNulty Tucker
Farr Meehan Velazquez
Fattah Meek Vento
Fazio Mfume Visclosky
Fields (LA) Miller (CA) Volkmer
Filner Mineta Ward
Flake Mink Waters
Foglietta Moakley Watt (NC)
Ford Mollohan Waxman
Frank (MA) Nadler Williams
Furse Neal Wise
Gejdenson Oberstar Woolsey
Gephardt Obey Wynn
Gibbons Olver Yates
Gonzalez Owens
NOT VOTING—3
Andrews Collins (MI) Metcalf
0 1919

Ms. FURSE, Mr. POMEROY, and Mr.
RAHALL changed their vote from
‘‘aye’ to “‘no.”

So the amendment was agreed to.

The result of the vote was announced
as above recorded.

O 1920
The CHAIRMAN. Are there further
amendments to the bill?

AMENDMENT OFFERED BY MR. FIELDS OF
LOUISIANA

Mr. FIELDS of Louisiana. Mr. Chair-
man, | offer an amendment.
The Clerk read as follows:
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Amendment offered by Mr. FIELDs of Lou-
isiana: In the matter proposed to be inserted
in section 3593(e) of title 18, United States
Code, by section 201, insert ‘“‘or a sentence of
life imprisonment without the possibility of
release’” after ‘“‘shall recommend a sentence
of death”.

Strike subsection (b) of section 201 and
eliminate the subsection designation and
heading of subsection (a).

Mr. FIELDS of Louisiana. Mr. Chair-
man, | ask unanimous consent that
time on my amendment and all amend-
ments thereto be limited to 10 minutes,
equally divided on both sides.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Louisiana?

There was no objection.

The CHAIRMAN. The gentleman
from Louisiana [Mr. FIELDS] will be
recognized for 5 minutes, and a Member
opposed will be recognized for 5 min-
utes.

Does the gentleman from Pennsylva-
nia [Mr. GEKAS] wish to manage the op-
position to the Fields amendment?

Mr. GEKAS. | do, Mr. Chairman.

The CHAIRMAN. The gentleman
from Pennsylvania [Mr. GEKAS] will be
recognized for 5 minutes.

The Chair recognizes the gentleman
from Louisiana [Mr. FIELDS].

Mr. FIELDS of Louisiana. Mr. Chair-
man, | yield such time as she may
consume to the gentlewoman from Illi-
nois [Mrs. COLLINS].

(Mrs. COLLINS of Illinois asked and
was given permission to revise and ex-
tend her remarks.)

Mrs. COLLINS of Illinois. Mr. Chair-
man, | rise in support of the amend-
ment.

Mr. Chairman, today my Republican friends
continue along with their stampede to undo
over 200 years of constitutional rights and pro-
tections afforded all of our citizens. | have de-
cided that the GOP should rename their 100-
day legislative agenda the Assault on Amer-
ica.

| am truly disturbed with the short-sighted
and politically misguided attempts by those on
the other side of the aisle to limit individual lib-
erties and establish an eye-for-an-eye justice
system in the United States. Their irrational
cries for vengeance as a form of crime control
do nothing but blind society to the real solu-
tions to the problems with which we are con-
fronted and inevitably heighten divisiveness
among varying races and socioeconomic
classes across our Nation.

We have a perfect example of this, Mr.
Chairman, in the bill before us, H.R. 729, the
Effective Death Penalty Act. The title of this
legislation is an absolute oxymoron. No study
that | am aware of has ever proven the deter-
rent effect of the death penalty, and yet the
leadership wants to accelerate the rate of exe-
cutions in this country while at the same time
greatly curtailing the rights of defendants to re-
ceive not only adequate representation and
fair trials, but also sufficient protections
against wrongful executions.

No matter what your stance on the death
penalty, | firmly believe that few in America
wish to run the risk of putting an innocent per-
son to death. However, this bill clearly height-
ens that risk.
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Not only does H.R. 729 fail to require that
States provide defendants with competent law-
yers at the critical trial stage of death penalty
cases, it also effectively bars defendants from
second habeas corpus petitions even where
newly discovered evidence shows that the de-
fendant is most likely innocent of the charges
leveled against him or her.

| am particularly alarmed because, as Su-
preme Court Justice Harry Blackmun stated
last year, “the death penalty experiment has
failed * * * it remains fraught with arbitrari-
ness, discrimination, and caprice, and mis-
take.” Given that this is the case, why in the
world would the GOP want to expand its use?

It is becoming increasingly clear, Mr. Chair-
man, that the Republicans believe the Con-
stitution applies only selectively to those indi-
viduals and groups that they deem acceptable
or deserving—poor, underserved, minority
Americans need not apply.

Mr. Chairman, the fate of our system of jus-
tice rests on the citizenry believing that it is
fair. Whenever that fairness is lost, so follows
the justice. Unfortunately, the bill before us
would only bring greater unfairness to the sys-
tem.

| urge my colleagues to vote no on this non-
sensical attempt to accelerate government-
sanctioned executions in the United States.

Mr. FIELDS of Louisiana. Mr. Chair-
man, | yield myself such time as | may
consume. Let me briefly explain the
amendment.

The amendment under the present
piece of legislation that is before us—it
provides in no uncertain terms that the
jury or, if there is no jury, the court
shall recommend a sentence of death.
What this amendment simply would do
is not take out, it would not take out
the sentence of death, as much as |
would want to do that, but it would
maintain that language, but it would
add to, to give the jury and the court
the opportunity of not only being able
to recommend a sentence of death but
give them the option to either rec-
ommend a sentence of death or a sen-
tence of life in prison without the pos-
sibility of release.

That is all the amendment does.

Now, philosophically, 1 am very
strongly and adamantly opposed to
capital punishment, but it does not do
away with capital punishment in the
bill. But | do think if we leave the bill
as it is in its present form, we will have
a bill that would give the judge and
would give the jury no option whatso-
ever. Due to the fact that many of the
people who are victims of capital pun-
ishment are the people who do not have
capital, many times he who does not
have the capital normally get pun-
ished.

So this amendment certainly gives us
an opportunity to give the judge and
the jury the option of either imposing
capital punishment or giving a person
life in prison without parole.

Mr. Chairman, | reserve the balance
of my time.

Mr. GEKAS. Mr. Chairman, | yield
myself such time as | may consume.

Mr. Chairman, if the gentleman’s
amendment should be accepted by the
House, it would in effect make the
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present bill that calls for instructions
to the jury to carry a certain essence
with them, would make those provi-
sions unconstitutional.

We have to recall that in the crime
bill that is now the law of the land the
flawed language, which we consider to
be flawed, calling for instructions to
the jury that no matter what the ag-
gravating circumstances and mitigat-
ing circumstances might be, no matter
what weight is placed on them allowing
the jury to find life or the sentence of
death is clearly unconstitutional.

What we do is implant language into
the bill which makes it mandatory to
find the death penalty, if a jury, in the
second hearing, in the bifurcated hear-
ing, determines that the aggravating
circumstances outweigh the mitigating
circumstances.

That conforms with many of the
States who have crafted death pen-
alties of their own with respect to the
jury instructions, and the Supreme
Court has blessed the language of at
least 15 States who have similar man-
datory language, finding that the ag-
gravating circumstances outweighing
the mitigating circumstances requires
a death penalty.

Now, what this gentleman’s amend-
ment does is allow another alternative
to the jury, as | understand it, life im-
prisonment without patrol, which
means that the mandatory feature,
that which the Supreme Court has
found to be constitutional and which
forms the bedrock of the provisions in
the present legislation, which we are
offering to the House, would render it
unconstitutional.

We have gone through this road
many times. In a strange way, adopt-
ing this amendment would be like re-
peating last year’s error in the crime
bill, which itself took us back to prior
to 1974, before the Supreme Court
struck down the death penalty. And
provides for a jury deliberation on the
death penalty that allows for so much
discretion that discrimination or racial
or gender basis or age or any of those
things could enter into the picture,
where in our language, in our bill, be-
cause of the mandatory features, if ag-
gravating circumstances outweigh
mitigating, the chances for discrimina-
tion, bias, gender, race, all of those are
eliminated.

So we would ask that the gentle-
man’s amendment be defeated.

Mr. Chairman, | reserve the balance
of my time.

Mr. FIELDS of Louisiana. Mr. Chair-
man, this amendment has nothing to
do with race. There is not race in the
bill. It has nothing to do with race.

Mr. Chairman, | yield 1¥> minutes to
the distinguished gentleman from Ver-
mont [Mr. SANDERS].

Mr. SANDERS. Mr. Chairman, |1
thank the gentleman for yielding time
to me.

| think the Fields amendment is emi-
nently sensible.

At a time when many of our friends
are saying, get the big, bad Federal
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Government off the backs of local com-
munities, what the Fields amendment
says to judges and juries all over Amer-
ica, if they understand what the cir-
cumstances are in the case and if they
want to rule for the death penalty, OK,
they can do that, but if they want to
rule for life imprisonment, they also
have that right.
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It is flexible, it is consistent with
local control.

In a more general sense, Mr. Chair-
man, | get a little bit nervous with the
fervor that we hear here about the
death penalty. | would point out to my
friends that to the best of my knowl-
edge, the United States of America re-
mains the only major industrialized
nation on Earth that allows for the
death penalty in all circumstances
other than war crimes and in treason.
Our friends in Canada do not have the
death penalty. Our friends south of us
in Mexico do not have the death pen-
alty.

What the amendment of the gen-
tleman from Louisiana [Mr. FIELDS]
says is, give juries and give judges the
option. | think it is a sensible proposal.

The CHAIRMAN. The Chair will in-
form the gentleman from Louisiana
[Mr. FIELDS] that he has 2 minutes re-
maining, and the gentleman from
Pennsylvania [Mr. GEKAS] has 2 min-
utes remaining.

Mr. GEKAS. Mr. Chairman, | yield
myself such time as | may consume.

It is well-known, and it is so well-em-
bedded in the CONGRESSIONAL RECORD
in previous sessions and in newspaper
reports, television reports, and in every
poll known to mankind that the Amer-
ican people, by a wide margin, 75, 80
percent, favor the imposition of the
death penalty in a proper case. They do
not exactly favor the imposition of the
death penalty, they favor the concept
of allowing a jury that hears the facts
to have the option of listening to
whether aggravating circumstances ap-
pear in a particularly vicious case to
determine that a death penalty is the
proper sentence.

Mr. Chairman, the amendment that
we have here returns us to the stone
age of the death penalty, where discre-
tion was so freakishly applied by the
jury, and that word “‘freakishly’’ is in
the Supreme Court opinion that struck
down the death penalty, that we can-
not be certain that bias and prejudice
would not enter into the final decision
made by the jury.

The amendment that we have at
hand would do much of the same. In
giving unfettered discretion to the jury
to determine, regardless of the aggra-
vating circumstances or the mitigating
circumstances, that they could find
death or life throws us back to the un-
constitutional days of the death pen-
alty, which we are trying to avoid, and
which this bill corrects and brings into
play language already approved by the
Supreme Court. Thereby we avoid the
possibility of the death penalty. The
Supreme Court has said that this lan-
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guage, as it appears in the State crimi-
nal statutes in 10, 12, 15 States, is
sound, is constitutional, is proper, and
we are lifting it from a Supreme Court
opinion already in existence, so that
we would be safe in assuming that this
language cures our constitutional prob-
lems with the imposition of the death
penalty.

Mr. SANDERS. Mr.
the gentleman yield?

The CHAIRMAN. The time of the
gentleman from Pennsylvania [Mr.
GEKAS] has expired.

Mr. FIELDS of Louisiana. Mr. Chair-
man, | yield 30 seconds to the gen-
tleman from Vermont [Mr. SANDERS].

Mr. SANDERS. Mr. Chairman, the
gentleman is correct, | think, in saying
that polls in America support the
death penalty. People want judges and
juries to have the option to use the
death penalty. | think the gentleman
will not disagree with me that polls
and studies also indicate that the pub-
lic wants judges and juries to have the
option to use the death penalty or not
to use the death penalty to allow for
life imprisonment. That is precisely
what the Fields amendment is.

Mr. FIELDS of Louisiana. Mr. Chair-
man, | yield 1% minutes to the gen-
tleman from Illinois [Mr. DURBIN] to
close the debate.

Mr. DURBIN. Mr. Chairman, | thank
my colleague, the gentleman from Lou-
isiana, for yielding time to me.

Mr. Chairman, | would say to the
committee that | have a different posi-
tion on the death penalty than the gen-
tleman who has offered the amend-
ment. | favor the death penalty, he op-
poses it, but | still believe he offers a
valuable amendment.

If Members believe in the bedrock of
the American judicial system, it is
trial by jury. It is a decision by Ameri-
ca’s citizens as to the guilt or inno-
cence of an individual.

What the gentleman from Louisiana
[Mr. FIELDS] is suggesting is that that
jury, under the most heinous crimes
and heinous circumstances, would be
given two options and not one. Under
the bill, they have only one option, the
death penalty. Under the amendment
offered by the gentleman from Louisi-
ana [Mr. FIELDS], they have a second
option of life in prison without parole.

It strikes me we are dealing with fac-
tors that are somewhat subjective, ag-
gravating and mitigating factors. |
think that if we believe in the Con-
stitution and the bedrock of our judi-
cial system, we give to that jury these
two options.

Both options protect society from
those individuals who have committed
such violent crimes that we no longer
want to see them on the streets or in
our neighborhoods, but | think it is
reasonable to offer this option. | salute
my colleague, the gentleman from Lou-
isiana, for offering that option.

I hope that my colleagues, despite
their fervor over the death penalty,
will understand that this gets to the

Chairman, will
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bedrock principle of justice in this
country, whether or not a decision is to
be made by a jury of a person’s peers.

The CHAIRMAN. All time has ex-
pired.

The question is on the amendment
offered by the gentleman from Louisi-
ana [Mr. FIELDS].

The question was taken; and the
chairman announced that the ayes ap-
peared to have it.

RECORDED VOTE

Mr. GEKAS. Mr. Chairman, | demand
a recorded.

A recorded vote was ordered.

The CHAIRMAN. This is a 15-minute
vote.

The vote was taken by electronic de-
vice, and there were—ayes 139, noes 291,
not voting 4, as follows:

[Roll No 107]

AYES—139
Abercrombie Gutknecht Payne (NJ)
Ackerman Hamilton Pelosi
Barrett (WI) Hastings (FL) Pomeroy
Becerra Hefner Rahall
Beilenson Hilliard Rangel
Bentsen Hinchey Reynolds
Berman Hoyer Rivers
Bishop Jacobs Roemer
Bonior Jefferson Rose
Boucher Johnson, E. B. Roth
Brewster Johnston Roybal-Allard
Brown (CA) Kennedy (MA) Rush
Brown (FL) Kennelly Sabo
Brown (OH) Kildee Sanders
Chapman Kleczka Sawyer
Clay LaFalce Schroeder
Clayton LaTourette Scott
Clyburn Laughlin Serrano
Collins (IL) Levin Shays
Conyers Lewis (GA) Skaggs
Coyne Lofgren Slaughter
de la Garza Lowey Smith (MI)
DeFazio Luther Spratt
Dellums Maloney Stark
Dingell Markey Stokes
Dixon Martinez Studds
Doggett Matsui Thompson
Duncan McCarthy Thornton
Durbin McDermott Thurman
Edwards McKinney Torkildsen
Engel McNulty Torres
Eshoo Meek Towns
Evans Mfume Tucker
Farr Miller (CA) Velazquez
Fattah Mineta Vento
Fazio Minge Visclosky
Fields (LA) Mink Ward
Filner Moakley Waters
Flake Mollohan Watt (NC)
Foglietta Nadler Waxman
Ford Neal Williams
Frank (MA) Oberstar Wise
Furse Obey Woolsey
Gejdenson Olver Wynn
Gonzalez Owens Yates
Green Pallone
Gutierrez Pastor

NOES—291
Allard Blute Chabot
Archer Boehlert Chambliss
Armey Boehner Chenoweth
Bachus Bonilla Christensen
Baesler Bono Chrysler
Baker (CA) Borski Clement
Baker (LA) Browder Clinger
Baldacci Brownback Coble
Ballenger Bryant (TN) Coburn
Barcia Bryant (TX) Coleman
Barr Bunn Collins (GA)
Barrett (NE) Bunning Combest
Bartlett Burr Condit
Barton Burton Cooley
Bass Buyer Costello
Bateman Callahan Cox
Bereuter Calvert Cramer
Bevill Camp Crane
Bilbray Canady Crapo
Bilirakis Cardin Cremeans
Bliley Castle Cubin
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Cunningham Istook Porter
Danner Jackson-Lee Portman
Davis Johnson (CT) Poshard
Deal Johnson (SD) Pryce
DelLauro Johnson, Sam Quillen
DelLay Jones Quinn
Deutsch Kanjorski Radanovich
Diaz-Balart Kaptur Ramstad
Dickey Kasich Reed
Dicks Kelly Regula
Dooley Kennedy (RI) Richardson
Doolittle Kim Riggs
Dornan King Roberts
Doyle Kingston Rogers
Dreier Klink Rohrabacher
Dunn Klug Ros-Lehtinen
Ehlers Knollenberg Roukema
Ehrlich Kolbe Royce
Emerson LaHood Salmon
English Lantos Sanford
Ensign Largent Saxton
Everett Latham Scarborough
Ewing Lazio Schaefer
Fawell Leach Schiff
Fields (TX) Lewis (CA) Schumer
Flanagan Lewis (KY) Seastrand
Foley Lightfoot Sensenbrenner
Forbes Lincoln Shadegg
Fowler Linder Shaw
Fox Lipinski Shuster
Franks (CT) Livingston Sisisky
Franks (NJ) LoBiondo Skeen
Frelinghuysen Longley Skelton
Frisa Lucas Smith (NJ)
Frost Manton Smith (TX)
Funderburk Manzullo Smith (WA)
Gallegly Martini Solomon
Ganske Mascara Souder
Gekas McCollum Spence
Gephardt McCrery Stearns
Geren McDade Stenholm
Gibbons McHale Stockman
Gilchrest McHugh Stump
Gillmor Mclnnis Stupak
Gilman Mclintosh Talent
Goodlatte McKeon Tanner
Goodling Meehan Tate
Gordon Menendez Tauzin
Goss Meyers Taylor (MS)
Graham Mica Taylor (NC)
Greenwood Miller (FL) Tejeda
Gunderson Molinari Thomas
Hall (OH) Montgomery Thornberry
Hall (TX) Moorhead Tiahrt
Hancock Moran Torricelli
Hansen Morella Traficant
Harman Murtha Upton
Hastert Myers Volkmer
Hastings (WA) Myrick Vucanovich
Hayes Nethercutt Waldholtz
Hayworth Neumann Walker
Hefley Ney Walsh
Heineman Norwood Wamp
Herger Nussle Watts (OK)
Hilleary Ortiz Weldon (FL)
Hobson Orton Weldon (PA)
Hoekstra Oxley Weller
Hoke Packard White
Holden Parker Whitfield
Horn Paxon Wicker
Hostettler Payne (VA) Wolf
Houghton Peterson (FL) Wyden
Hunter Peterson (MN) Young (AK)
Hutchinson Petri Young (FL)
Hyde Pickett Zeliff
Inglis Pombo Zimmer

NOT VOTING—4
Andrews Metcalf
Collins (MI) Wilson
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Mr. SMITH of Michigan changed his
vote from ‘““no”” to ‘“‘aye.”

So the amendment was rejected.

The result of the vote was announced
as above recorded.

AMENDMENT OFFERED BY MR. SMITH OF TEXAS

Mr. SMITH of Texas. Mr. Chairman, |
offer an amendment.

The Clerk read as follows:

Amendment offered by Mr. SmMITH of Texas:
Proposed section 2257 of title 28, United
States Code, in section 111 of H.R. 729, is
amended—
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(1) in subsection (b)—

(A) by striking *, or fails to make a timely
application for court of appeals review fol-
lowing the denial of such a petition by a dis-
trict court’ in paragraph (1);

(B) by striking paragraph (2);

(C) by redesignating paragraph (3) as para-
graph (2);

(D) by striking the period at the end of
paragraph (2) as so designated and inserting
“;or’; and

(E) by adding a new paragraph (3) as fol-
lows:

““(3) a State prisoner files a habeas corpus
petition under section 2254 within the time
required in section 2258 and fails to make a
substantial showing of the denial of a Fed-
eral right or is denied relief in the district
court or at any subsequent stage of review.”’;
and

(2) in subsection (c), by striking “If one of
the conditions in subsection (b) has occurred,
no Federal court thereafter” and inserting
““On a second or later habeas corpus petition
under section 2254, no Federal court™.

Proposed section 2260 of title 28, United
States Code, in section 111 of H.R. 729, is
amended to read as follows:

“8§2260. Certificate of probable cause

“An appeal may not be taken to the court
of appeals from the final order of a district
court denying relief in a habeas corpus pro-
ceeding that is subject to the provisions of
this chapter unless a circuit justice or judge
issues a certificate of probable cause. A cer-
tificate of probable cause may only issue if
the petitioner has made a substantial show-
ing of the denial of a Federal right. The cer-
tificate of probable cause must indicate
which specific issue or issues satisfy this
standard.”.

In the table of sections for proposed chap-
ter 154 of title 28, United States Code, in sec-
tion 111 of H.R. 729, the item relating to pro-
posed section 2260 of title 28, United States
Code, is amended by striking ‘““inapplicable”.

Mr. SMITH of Texas (during the read-
ing). Mr. Chairman, | ask unanimous
consent that the amendment be consid-
ered as read and printed in the RECORD.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Texas?

There was no objection.

Mr. SMITH of Texas. Mr. Chairman, |
ask unanimous consent that debate on
my amendment and all amendments
thereto be limited to 10 minutes, 5 min-
utes per side.

The CHAIRMAN. Is there objection
to the request of the gentleman from
Texas?

There was no objection.

The CHAIRMAN. The gentleman
from Texas [Mr. SMITH] is recognized
for 5 minutes.

Mr. SMITH of Texas. Mr. Chairman, |
yield myself such time as | may
consume.

Mr. Chairman, the committee bill
provides for an automatic stay of exe-
cution throughout all stages of federal
review for the first federal habeas peti-
tion for states that provide counsel on
state collateral review. Some States
had raised concerns that this provision
may have the unintended effect of pro-
longing litigation by allowing a stay of
execution even where the federal ha-
beas petition presents no substantial
claim for the federal court to consider.
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This amendment has bipartisan sup-
port.

I would like to read an excerpt from
a letter from the attorney general of
Texas, a Democrat, Dan Morales. This
letter reads in part,

Providing for an automatic stay regardless
of the merit of the issues raised is inconsist-
ent with the purpose of federal habeas re-
view, and as a practical matter, will lead to
unwarranted delay in the imposition of valid
sentences. The goal of affording death sen-
tence inmates ‘“‘one bite of the apple’ should
at the very least be accomplished without
staying an execution while a petitioner pur-
sues frivolous appeals.

Mr. Chairman, the amendment before
us provides that the automatic stay
will terminate once State court review
is completed if that petitioner fails to
make a substantial showing of the de-
nial of a Federal right or a denied re-
lief on his petition in the Federal dis-
trict court or at a later stage of Fed-
eral habeas review. Under current law,
Federal courts routinely must evaluate
whether an issue exists to warrant re-
view in granting of a stay, so the rights
of the inmate are still protected.

This amendment improves the legis-
lation, Mr. Chairman, and | urge its
adoption.

OFFICE OF THE ATTORNEY GENERAL
Austin, TX, February 7, 1995.
Hon. LAMAR S. SMITH,
House of Representatives,
Washington, DC.

DEAR REPRESENTATIVE SMITH: The recently
introduced House of Representatives Bill 729
raises significant concerns for the State of
Texas in the post-conviction litigation of
capital cases. Specifically, I am concerned
with the provision of proposed §2257 for an
automatic stay of execution while a death-
sentenced inmate litigates a complete round
of federal habeas review, from district court
through the circuit courts of appeals and the
Supreme Court and the provision of proposed
§2258 eliminating the certificate of probable
cause requirement for appeals. Providing for
an automatic stay, regardless of the merit of
the issues raised, is inconsistent with the
purpose of federal habeas review and, as a
practical matter, will lead to unwarranted
delay in the imposition of valid death sen-
tences. The goal of affording death-sentenced
inmates ‘‘one bite of the apple’” should at the
very least be accomplished without staying
an execution while a petitioner pursues friv-
olous appeals. |1 urge you to support a floor
amendment eliminating these two provi-
sions.

As I’'m sure you are aware, death-sentenced
petitioners pursuing federal habeas review
have, virtually without exception, pursued a
direct appeal to the state’s highest court of
the review, and, in most instances, sought
certiorari review of the state court’s disposi-
tion of the direct appeal. Further, most if
not all such petitioners have litigated at
least one complete round of state habeas re-
view. Under these circumstances, if a peti-
tioner cannot satisfy the standard of Bare-
foot v. Estelle, 463 U.S. 880 (1983), which re-
quires a substantial showing of the denial of
a federal right, then a stay is unwarranted.
As demonstrated by existing practice, United
States district courts, circuit courts of ap-
peals and the Supreme Court are fully able
to evaluate whether there exists an issue
which warrants review and a stay.

Notably, the certificate of probable cause
requirement was originally enacted to elimi-
nate or reduce the number of unwarranted
stays of execution entered while death-sen-
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tenced inmates pursued frivolous appeals.
Barefoot v. Estelle, 463 U.S. at 892 n.3 (and ci-
tations therein). Thus, the proposed auto-
matic stay, which would extend through the
appeal and disposition of a petition for cer-
tiorari review, represents a step backward
rather than forward in the goal of expediting
post-conviction review. Indeed, the auto-
matic stay is an unwarranted step in the op-
posite direction from the ““full and fair’’ pro-
visions that have garnered so much support
in the past. Rather than deferring to a state
court’s reasonable disposition of constitu-
tional issues, the automatic stay provisions
disregard the significant amount of review
that precedes federal habeas review. The
“full and fair’” concept aside, the current
practice of allowing each federal court from
the district court through the Supreme
Court to determine whether a stay is war-
ranted is preferable.

The effect of the automatic stay is not
ameliorated by the time limits imposed on
adjudication at each stage or by the designa-
tion of a finite period of time to go from
state review into federal habeas review. The
time limits imposed do very little, if any-
thing, to streamline the process of the Unit-
ed States District Courts in Texas, the Fifth
Circuit Court of Appeals, or the Supreme
Court. For example, a death-sentenced in-
mate has normally delineated his grounds
for relief in state court and exhausted state
remedies with respect to those grounds. It
simply does not require 180 days to trans-
form a state petition into a federal petition
founded on the same legal bases and, in prac-
tice, federal district courts in Texas nor-
mally require a petition to be filed if the pe-
titioner has been allowed, on the average, 60
or more days following state habeas review.
Similarly, the time limits imposed for adju-
dication at each stage do not impose real
limitations. For example, allowing the dis-
trict court 60 days after argument to rule
does not limit the time a petition may lan-
guish on the court’s docket before argument.

Finally, by staying an execution until the
Supreme Court denies a petition for certio-
rari review, the legislation almost assures
additional litigation by death-sentenced in-
mates. Capital litigation will expand to fill
anytime allowed. If an execution date cannot
be set until after the Supreme Court’s dis-
position of a certiorari petition, the time be-
tween the vacating of the stay and the
scheduled execution date will afford a peti-
tioner the opportunity to formulate a second
round of review, which will have to be re-
solved regardless of the limitations imposed
on successive petitions. By contrast, if a
state is able to schedule an execution date to
coincide approximately with the filing of a
certiorari petition, the initial round of re-
view is likely to be the only round.

In short, | urge you to support an amend-
ment to the expedited procedures providing
for the retention of the certificate of prob-
able cause requirement for the first tour of
federal habeas review and eliminating the
automatic stay. The provisions of the “‘expe-
dited” federal habeas procedures would
lengthen the time between conviction and
imposition of sentence beyond the current
8.5 year average for Texas. Indeed, although
it is expected that the Texas legislature will,
in the immediate future, enact habeas re-
form that fully complies with the require-
ments of proposed §§2256-2262, federal habeas
review would be expedited by Texas choosing
not to ““opt in”’ to those provisions.

In addition, | urge you to support the
amendment sponsored by Representative Cox
which would require federal habeas courts to
defer to state court decisions as long as the
state courts acted reasonably in their adju-
dication of the case and application of fed-
eral law. As | noted earlier, the State of
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Texas expends considerable judicial and law
enforcement resources assuring that capital
convictions comply with the constitutions of
the United States and Texas. Relitigation of
issues fully and fairly resolved by the state
courts is unnecessary and inappropriate un-
less those issues have not been reasonably
resolved by the state courts in accord with
federal constitutional principles.

Very best wishes,

Sincerely,
DAN MORALES,
Attorney General.

Mr. Chairman, | reserve the balance
of my time.

The CHAIRMAN. Is there a Member
who wishes to speak in opposition to
the amendment?

Mr. CONYERS. Mr. Chairman, | rise
in opposition.

The CHAIRMAN. The gentleman
from Michigan [Mr. CONYERS] is recog-
nized for 5 minutes.

Mr. CONYERS. Mr. Chairman, | yield
myself 1¥> minutes.

The gentleman from Texas, with this
amendment, has unerringly gone to the
one part of the McCollum habeas re-
form matter that we could have com-
plimented him on, because he insti-
tutes an automatic stay of execution
while the habeas petition is pending.

By honing in on this one provision,
we are now saying that there will not
be any need for Federal habeas because
the petitioner may be executed while
his petition is pending. He might not
ever live to find out that he was grant-
ed habeas.

This is the most ultimately inhu-
mane proposal that we have heard to-
night.

It is amazing that we have had these
contradictory provisions coming from
the side of the aisle that wrote the ha-
beas bill that we do not like, and now
we have these worsening amendments
as the night goes on.

I urge the strong strenuous rejection
of this proposal by the gentleman from
Texas.

Mr. Chairman, | reserve the balance
of my time.

Mr. SMITH of Texas. Mr. Chairman, |
yield myself such time as | may
consume.

As has been the case so often this
evening, the real question is whether
we are going to allow those who have
been convicted of capital crimes to in-
dulge themselves in almost endless ap-
peals. | think the American people
would answer ‘““no’ to that question. |
think Congress should answer ‘“no” to
that question.

Mr. Chairman, | yield the balance of
my time, 3 minutes, to the gentleman

from Florida [Mr. McCoLLumM], the
chairman of the subcommittee.
Mr. McCOLLUM. Mr. Chairman, |

thank the gentleman for yielding me
this time.

I simply wanted to point to every-
body here, and | will not consume the
entire 3 minutes, but the amendment
before us provides the automatic stay
that we are going to routinely have in
the bill underlying will terminate once
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State court review is completed, if the
petitioner fails to make a ‘‘substantial
showing of the denial of a Federal
right’’ or is denied relief on his petition
in the Federal district court or at a
later stage of Federal habeas review.

It really is only a statement of what
the law truly is and is intended to be in
a codified form. If somebody does not
make a substantial showing after de-
nial of a Federal right, there should
not be any stay. It seems self-evident,
but we have had problems technically
with this during the courts and the
process.

If there is an appeal ongoing and
there obviously is a request for a stay,
if the appeal has any meaning at all,
the Federal court is going to grant the
stay.

This does not say you cannot have it.
It just is not going to be automatic.
There can be somebody who stops that
stay along the process before you go
through a whole bunch of hoops to go
in there and say, ‘“‘Look, this is not a
substantial showing of the denial of a
Federal right. Let’s go on and get the
execution carried out’ instead of hav-
ing automatic stuff that the statute
would otherwise require.

I think what we did when we wrote
this bill was probably err in going over-
board on these automatic stays, so the
gentleman from Texas is correcting a
flaw in the underlying bill.

I urge my colleagues to vote for it.

Mr. SCHUMER. Mr. Chairman, will
the gentleman yield for a question?

Mr. McCOLLUM. 1 yield to the gen-
tleman from New York.

Mr. SCHUMER. Mr. Chairman, the
question here is, and again being mind-
ful of the fact that we do not want to
allow endless appeals, but let us say
that the defendant is in the process of
going to the judge to ask for an appeal,
can the State rush him to execution
before that appeal is adjudicated one
way or another?
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As | understand it, that is the pur-
pose of the automatic stay, that you do
not have this sort of very obscene sort
of beat-the-clock game, ‘““we can rush
him to do it before you can rush to the
judge.” An automatic stay, my under-
standing has always been, usually
works for a very short period of time.
Again, the great length of appeals that
we have heard in the cases has been
dealt with in the main body of the bill,
something that | agree with. Now an-
swer that question.

Mr. McCOLLUM. Reclaiming my
time, | would simply say the difference
is that the stay is not automatic.

Mr. Chairman, | yield to the gen-
tleman from New York.
Mr. SCHUMER. 1 thank the gen-

tleman for his continued generosity in
yielding.

My specific question is that: While
the defendant’s attorney is making a
petition to the judge, a motion to the
appellate judge for appeal, could the
State execute that gentleman while
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they are trying to get that appeal,

under the gentleman from Texas’
amendment?
Mr. MCcCOLLUM. Theoretically, |

suppose that could occur, but it would
be an awfully fast execution because
you could certainly get that effort up
there very quickly to the courts. That
is the way that things work. You have
people working the midnight oil in all
the courts in the country and certainly
in that State during the time under
consideration.

I urge a ‘“‘yes’” vote on the gentle-
man’s amendment.

Mr. CONYERS. Mr. Chairman, | yield
1 minute to the gentleman from North
Carolina [Mr. WATT].

Mr. WATT of North Carolina. | thank
the gentleman for yielding. | will not
take a minute.

I would just rise in opposition to this
amendment and say that this bill al-
ready speeds up the appeals process.
My amendment that | offered that
would have tried to redeem people who
come forward with evidence of inno-
cence was defeated, and now we are
going to rush to judgment without any
stay, and this is just criminal.

I urge strongly that this amendment
be defeated.

Mr. CONYERS. Mr. Chairman, | yield
1 minute to my colleague, the gen-
tleman from New York [Mr. SCHUMER].

Mr. SCHUMER. | thank the gen-
tleman for yielding.

Mr. Chairman, just summing up to
my colleagues on both sides of the aisle
what the gentleman from Florida, Mr.
McCoLLuM’s answer to the question
would mean: It would indeed mean that
there could in case after case be a sort
of rush, petitioners’ attorneys rushing
to get a judge to authorize a stay and
the State, in many cases, rushing to
execute the defendants.

That kind of result, those of us who
are for the death penalty, those who
are against the death penalty, that is
not the kind of result we would want.
And there are better ways to cure the
endless appeals that have gone on than
this. | think this amendment deserves
to be defeated in a bipartisan way. It
just besmirches some of the food ef-
forts the gentleman from Florida [Mr.
McCoLLuM] is trying to do.

The CHAIRMAN. The gentleman
from Michigan [Mr. CONYERS] has 1%
minutes remaining and is entitled to
close debate on this amendment.

Mr. CONYERS. Ladies and gentle-
men, we are now taking out the one re-
deeming feature in McCollum habeas
reform. | want to just point out that
the section providing for automatic
stays of execution while a habeas is
pending was a much needed improve-
ment on the current system where the
fate of a condemned man hangs in the
balance while lawyers scramble at the
last minute to find a judge that will
stay the execution. We had corrected
that.

Why on Earth he got talked into hav-
ing that undone at the last minute of
the final minutes of debate on the floor
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amazes me. It was the gentleman’s
amendment all the time. Mr. McCoL-
Lum literally wrote this bill. He put in
the stay. Now it is being taken out.

Did we do something wrong? Have we
disappointed you in some way?

Please let us keep the automatic stay
feature in. It will not make this habeas
bill much better, but it will certainly
be a lot better than going back to the
system of lawyers scrambling around
looking for judges before a person is ex-
ecuted, who may find out or who may
never find out that his habeas was in
fact granted.

The CHAIRMAN. The question is on
the amendment offered by the gen-
tleman from Texas [Mr. SMITH].

The question was taken, and the
Chairman announced that the noes ap-
peared to have it.

RECORDED VOTE

Mr. McCOLLUM. Mr. Chairman, | de-
mand a recorded vote.

A recorded vote was ordered.

The vote was taken by electronic de-
vice, and there were—ayes 241, noes 189,
not voting 4, as follows:

[Roll No. 108]
AYES—241

Allard Doyle Kelly
Archer Dreier Kim
Armey Duncan King
Bachus Dunn Kingston
Baesler Ehrlich Klink
Baker (CA) Emerson Klug
Baker (LA) English Knollenberg
Ballenger Ensign Kolbe
Barr Everett LaHood
Barrett (NE) Ewing Largent
Bartlett Fawell Latham
Barton Fields (TX) LaTourette
Bass Flanagan Lazio
Bateman Foley Leach
Bereuter Forbes Lewis (CA)
Bilbray Fowler Lewis (KY)
Bilirakis Fox Lightfoot
Bliley Franks (CT) Linder
Blute Franks (NJ) Livingston
Boehlert Frelinghuysen LoBiondo
Boehner Frisa Longley
Bonilla Funderburk Lucas
Bono Gallegly Martini
Brewster Ganske McCollum
Brownback Gekas McCrery
Bryant (TN) Geren McDade
Bunn Gilchrest McHugh
Bunning Gillmor Mclnnis
Burr Goodlatte Mclintosh
Burton Goodling McKeon
Buyer Goss Metcalf
Callahan Graham Mica
Calvert Green Miller (FL)
Camp Greenwood Molinari
Canady Gutknecht Montgomery
Castle Hall (TX) Moorhead
Chabot Hancock Myers
Chambliss Hansen Myrick
Chenoweth Hastert Nethercutt
Christensen Hastings (WA) Neumann
Chrysler Hayworth Ney
Coble Hefley Norwood
Coburn Heineman Nussle
Collins (GA) Herger Ortiz
Combest Hilleary Oxley
Condit Hobson Packard
Cooley Hoekstra Parker
Cox Hoke Paxon
Crane Holden Peterson (MN)
Crapo Horn Petri
Cremeans Hostettler Pombo
Cubin Hunter Porter
Cunningham Hutchinson Portman
Davis Hyde Pryce
Deal Inglis Quillen
DelLay Istook Quinn
Diaz-Balart Johnson (CT) Radanovich
Dickey Johnson, Sam Ramstad
Doolittle Jones Regula
Dornan Kasich Richardson
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Riggs
Roberts
Roemer
Rogers
Rohrabacher
Ros-Lehtinen
Roth
Roukema
Royce
Salmon
Sanford
Saxton
Scarborough
Schaefer
Schiff
Seastrand
Sensenbrenner
Shadegg
Shaw

Shays
Shuster

Abercrombie
Ackerman
Baldacci
Barcia
Barrett (WI)
Becerra
Beilenson
Bentsen
Berman
Bevill
Bishop
Bonior
Borski
Boucher
Browder
Brown (CA)
Brown (FL)
Brown (OH)
Bryant (TX)
Cardin
Chapman
Clay
Clayton
Clement
Clinger
Clyburn
Coleman
Collins (IL)
Conyers
Costello
Coyne
Cramer
Danner

de la Garza
DeFazio
DelLauro
Dellums
Deutsch
Dicks
Dingell
Dixon
Doggett
Dooley
Durbin
Edwards
Ehlers
Engel
Eshoo
Evans

Farr
Fattah
Fazio
Fields (LA)
Filner
Flake
Foglietta
Ford

Frost
Furse
Gejdenson
Gephardt
Gibbons
Gilman

Andrews
Collins (MI)

Messrs.

Skeen
Smith (MI)
Smith (TX)
Smith (WA)
Solomon
Souder
Spence
Stearns
Stenholm
Stockman
Stump
Talent
Tate
Tauzin
Taylor (MS)
Taylor (NC)
Tejeda
Thomas
Thornberry
Tiahrt
Traficant

NOES—189

Gonzalez
Gordon
Gunderson
Gutierrez
Hall (OH)
Hamilton
Harman
Hastings (FL)
Hayes
Hefner
Hilliard
Hinchey
Houghton
Hoyer
Jackson-Lee
Jacobs
Jefferson
Johnson (SD)
Johnson, E. B.
Johnston
Kanjorski
Kaptur
Kennedy (MA)
Kennedy (RI1)
Kennelly
Kildee
Kleczka
LaFalce
Lantos
Laughlin
Levin
Lewis (GA)
Lincoln
Lipinski
Lofgren
Lowey
Luther
Maloney
Manton
Manzullo
Markey
Martinez
Mascara
Matsui
McCarthy
McDermott
McHale
McKinney
McNulty
Meehan
Meek
Menendez
Meyers
Mfume
Miller (CA)
Mineta
Minge
Mink
Moakley
Mollohan
Moran
Morella
Murtha

NOT VOTING—4

Frank (MA)
Yates
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DEFAZIO,
JOHNSON of South Dakota changed

BEVILL,

Upton
Vucanovich
Waldholtz
Walker
Walsh
Wamp
Watts (OK)
Weldon (FL)
Weldon (PA)
Weller
White
Whitfield
Wicker
Wolf

Wyden
Young (AK)
Young (FL)
Zeliff
Zimmer

Nadler
Neal
Oberstar
Obey
Olver
Orton
Owens
Pallone
Pastor
Payne (NJ)
Payne (VA)
Pelosi
Peterson (FL)
Pickett
Pomeroy
Poshard
Rahall
Rangel
Reed
Reynolds
Rivers
Rose
Roybal-Allard
Rush
Sabo
Sanders
Sawyer
Schroeder
Schumer
Scott
Serrano
Sisisky
Skaggs
Skelton
Slaughter
Smith (NJ)
Spratt
Stark
Stokes
Studds
Stupak
Tanner
Thompson
Thornton
Thurman
Torkildsen
Torres
Torricelli
Towns
Tucker
Velazquez
Vento
Visclosky
Volkmer
Ward
Waters
Watt (NC)
Waxman
Williams
Wilson
Wise
Woolsey
Wynn

their vote from “‘aye” to ‘‘no.”’
So the amendment was agreed to.

and

The result of the vote was announced
as above recorded.

The CHAIRMAN. Are there other
amendments to the bill? If not, the
question is on the committee amend-
ment in the nature of a substitute, as
amended.

The committee amendment in the
nature of a substitute, as amended, was
agreed to.

The CHAIRMAN. Pursuant to the
order of the House of yesterday, the
Committee rises.

Accordingly, the Committee rose;
and the Speaker pro tempore (Mr.
QUINN) having assumed the chair, Mr.
DREIER, Chairman of the Committee of
the Whole House on the State of the
Union, reported that that Committee,
having had under consideration the bill
(H.R. 729) to control crime by a more
effective death penalty, pursuant to
the order of the House of Tuesday, Feb-
ruary 7, 1995, he reported the bill back
to the House with an amendment
adopted by the Committee of the
Whole.

The SPEAKER pro tempore. Under
the order of the House of yesterday,
the previous question is ordered.

The previous question was ordered.

The SPEAKER pro tempore. Is a sep-
arate vote demanded on any amend-
ment to the committee amendment in
the nature of a substitute adopted in
the Committee of the Whole? If not,
the question is on the amendment.

The amendment was agreed to.

The CHAIRMAN. The question is on
the engrossment and third reading of
the bill.

The bill was ordered to be engrossed
and read a third time, and was read the
third time.

The SPEAKER pro tempore. The
question is on the passage of the bill.

The question was taken; and the
Speaker pro tempore announced that
the ayes appeared to have it.

RECORDED VOTE

Mr. CONYERS. Mr. Speaker, | de-
mand a recorded vote.

A recorded vote was ordered.

The vote was taken by electronic de-
vice, and there were—ayes 297, noes 132,
not voting 5, as follows:

[Roll No. 109]
AYES—297

Allard Bonilla Chrysler
Archer Bono Clement
Armey Borski Coble
Bachus Boucher Coburn
Baesler Brewster Coleman
Baker (CA) Browder Collins (GA)
Baker (LA) Brownback Combest
Ballenger Bryant (TN) Condit
Barcia Bunn Cooley
Barr Bunning Costello
Barrett (NE) Burr Cox
Bartlett Burton Cramer
Barton Buyer Crane
Bass Callahan Crapo
Bateman Calvert Cremeans
Bentsen Camp Cubin
Bereuter Canady Cunningham
Bevill Cardin Danner
Bilbray Castle Davis
Bilirakis Chabot de la Garza
Bliley Chambliss Deal
Blute Chapman DelLay
Boehlert Chenoweth Deutsch
Boehner Christensen Diaz-Balart
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Dickey
Dicks
Dingell
Dooley
Doolittle
Dornan
Doyle
Dreier
Duncan
Dunn
Edwards
Ehrlich
Emerson
English
Ensign
Everett
Ewing
Fawell
Fields (TX)
Flanagan
Foley
Forbes
Fowler

Fox

Franks (CT)
Franks (NJ)
Frelinghuysen
Frisa

Frost
Funderburk
Gallegly
Ganske
Gekas
Geren
Gilchrest
Gillmor
Gilman
Goodlatte
Goodling
Gordon
Goss
Graham
Green
Greenwood
Gunderson
Gutknecht
Hall (TX)
Hamilton
Hancock
Hansen
Harman
Hastert
Hastings (WA)
Hayes
Hayworth
Hefley
Heineman
Herger
Hilleary
Hobson
Hoekstra
Hoke
Holden
Horn
Hostettler
Hunter
Hutchinson
Hyde

Inglis
Istook
Johnson (CT)
Johnson (SD)
Johnson, Sam
Jones
Kanjorski

Abercrombie
Ackerman
Baldacci
Barrett (WI)
Becerra
Beilenson
Berman
Bishop
Bonior
Brown (CA)
Brown (FL)
Brown (OH)
Bryant (TX)
Clay
Clayton
Clyburn
Collins (IL)
Conyers
Coyne
DeFazio
DeLauro
Dellums

Kasich
Kelly

Kim

King
Kingston
Klink

Klug
Knollenberg
Kolbe
LaHood
Largent
Latham
LaTourette
Laughlin
Lazio
Leach
Lewis (CA)
Lewis (KY)
Lightfoot
Lincoln
Linder
Lipinski
Livingston
LoBiondo
Longley
Lucas
Manton
Manzullo
Martini
Mascara
McCollum
McCrery
McDade
McHale
McHugh
Mclnnis
Mcintosh
McKeon
Menendez
Metcalf
Meyers
Mica
Miller (FL)
Molinari
Montgomery
Moorhead
Moran
Morella
Murtha
Myers
Myrick
Nethercutt
Neumann
Ney
Norwood
Nussle
Ortiz
Orton
Oxley
Packard
Parker
Paxon
Payne (VA)
Peterson (FL)
Peterson (MN)
Petri
Pickett
Pombo
Porter
Portman
Poshard
Pryce
Quillen
Quinn
Radanovich

NOES—132

Dixon
Doggett
Durbin
Ehlers
Engel
Eshoo
Evans
Farr
Fattah
Fazio
Fields (LA)
Filner
Flake
Foglietta
Ford
Frank (MA)
Furse
Gejdenson
Gephardt
Gibbons
Gonzalez
Gutierrez
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Ramstad
Regula
Richardson
Riggs
Roberts
Roemer
Rogers
Rohrabacher
Ros-Lehtinen
Roth
Roukema
Royce
Salmon
Sanford
Saxton
Scarborough
Schaefer
Schiff
Schumer
Seastrand
Sensenbrenner
Shadegg
Shaw
Shays
Shuster
Sisisky
Skeen
Skelton
Smith (MI)
Smith (NJ)
Smith (TX)
Smith (WA)
Solomon
Souder
Spence
Spratt
Stearns
Stenholm
Stockman
Stump
Stupak
Talent
Tanner
Tate
Tauzin
Taylor (MS)
Taylor (NC)
Tejeda
Thomas
Thornberry
Tiahrt
Torkildsen
Torricelli
Traficant
Upton
Volkmer
Vucanovich
Waldholtz
Walker
Walsh
Wamp
Watts (OK)
Weldon (FL)
Weldon (PA)
Weller
White
Whitfield
Wicker
Wilson
Wolf
Wyden
Young (AK)
Young (FL)
Zeliff
Zimmer

Hall (OH)
Hastings (FL)
Hefner
Hilliard
Hinchey
Hoyer
Jackson-Lee
Jacobs
Jefferson
Johnson, E. B.
Johnston
Kaptur
Kennedy (MA)
Kennedy (RI)
Kennelly
Kildee
Kleczka
LaFalce
Lantos

Levin

Lewis (GA)
Lofgren
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Lowey Obey Skaggs
Luther Olver Slaughter
Maloney Owens Stark
Markey Pallone Stokes
Martinez Pastor Studds
Matsui Payne (NJ) Thompson
McCarthy Pelosi Thornton
McDermott Pomeroy Thurman
McKinney Rahall Torres
McNulty Rangel Towns
Meehan Reed Tucker
Meek Reynolds Velazquez
Mfume Rivers Vento
Miller (CA) Rose Visclosky
Mineta Roybal-Allard Ward
Minge Rush Waters
Mink Sabo Watt (NC)
Moakley Sanders Waxman
Mollohan Sawyer Williams
Nadler Schroeder Wise
Neal Scott Woolsey
Oberstar Serrano Wynn

NOT VOTING—5
Andrews Collins (MI) Yates
Clinger Houghton
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So the bill was passed.

The result of the vote was announced
as above recorded.

A motion to reconsider was
the table.

laid on

AUTHORIZING THE
MAKE CORRECTIONS IN THE EN-
GROSSMENT OF H.R. 665 THE
VICTIM RESTITUTION ACT OF
1995, H.R. 666, THE EXCLUSION-
ARY RULE REFORM ACT OF 1995,
AND H.R. 729, THE EFFECTIVE
DEATH PENALTY ACT OF 1995

Mr. McCOLLUM. Mr. Speaker, | ask
unanimous consent that in the engross-
ment of the bills, H.R. 665, H.R. 666, and
H.R. 729, the Clerk be authorized to
make such clerical and technical cor-
rections as may be required.

The SPEAKER pro tempore (Mr.
QUINN). Is there objection to the re-
quest of the gentleman from Florida?

There was no objection.

CLERK TO

GENERAL LEAVE

Mr. McCOLLUM. Mr. Speaker, | ask
unanimous consent that all Members
may have 5 legislative days in which to
revise and extend their remarks on
H.R. 666 and H.R. 729, the bills just con-
sidered and passed.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Florida?

There was no objection.

REPORT ON RESOLUTION PROVID-
ING FOR CONSIDERATION OF
H.R. 667, THE VIOLENT CRIMINAL
INCARCERATION ACT

Mr. SOLOMON, from the Committee
on Rules, submitted a privileged report
(Rept. No. 104-25) on the resolution (H.
Res. 63) providing for the consideration
of the bill (H.R. 667) to control crime
by incarcerating violent criminals,
which was referred to the House Cal-
endar and ordered to be printed.

CONGRESSIONAL RECORD —HOUSE

PERSONAL EXPLANATION

Mr. DIXON. Mr. Speaker, during roll-
call vote 103 of H.R. 666, | was unavoid-
ably detained. Had | been present, |
would have voted ‘“‘no.”

NOTICE OF CONTINUATION OF NA-
TIONAL EMERGENCY WITH RE-
SPECT TO IRAQ—MESSAGE FROM
THE PRESIDENT OF THE UNITED
STATES (H. DOC NO. 104-29)

The SPEAKER pro tempore laid be-
fore the House the following message
from the President of the United
States; which was read and, together
with the accompanying papers, without
objection, referred to the Committee
on International Relations:

To the Congress of the United States:

I hereby report to the Congress on
the developments since my last report
of August 2, 1994, concerning the na-
tional emergency with respect to lraq
that was declared in Executive Order
No. 12722 of August 2, 1990. This report
is submitted pursuant to section 401(c)
of the National Emergencies Act, 50
U.S.C. 1641(c), and section 204(c) of the
International Emergency Economic
Powers Act, 50 U.S.C. 1703(c).

Executive Order No. 12722 ordered the
immediate blocking of all property and
interests in property of the Govern-
ment of Irag (including the Central
Bank of lIraqg), then or thereafter lo-
cated in the United States or within
the possession or control of a United
States person. That order also prohib-
ited the importation into the United
States of goods and services of Iraqi or-
igin, as well as the exportation of
goods, services, and technology from
the United States to lraq. The order
prohibited travel-related transactions
to or from lraq and the performance of
any contract in support of any indus-
trial, commercial, or governmental
project in Irag. United States persons
were also prohibited from granting or
extending credit or loans to the Gov-
ernment of Iraqg.

The foregoing prohibitions (as well as
the blocking of Government of lIraq
property) were continued and aug-
mented on August 9, 1990, by Executive
Order No. 12724, which was issued in
order to align the sanctions imposed by
the United States with United Nations
Security Council Resolution 661 of Au-
gust 6, 1990.

Executive Order No. 12817 was issued
on October 21, 1992, to implement in
the United States measures adopted in
United Nations Security Council Reso-
lution 778 of October 2, 1992. Resolution
No. 778 requires U.N. Member States
temporarily to transfer to a U.N. es-
crow account up to $200 million apiece
in Iragi oil sale proceeds paid by pur-
chasers after the imposition of U.N.
sanctions in Iraq, to finance lIragi’s ob-
ligations for U.N. activities with re-
spect to Iraq, such as expenses to ver-
ify lragi weapons destruction, and to
provide humanitarian assistance in
Irag on a nonpartisan basis. A portion
of the escrowed funds will also fund the
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activities of the U.N. Compensation
Commission in Geneva, which will han-
dle claims from victims of the Iraqgi in-
vasion of Kuwait. Member States also
may make voluntary contributions to
the account. The funds placed in the
escrow account are to be returned,
with interest, to the Member States
that transferred them to the United
Nations, as funds are received from fu-
ture sales of Iraqi oil authorized by the
U.N. Security Council. No Member
State is required to fund more than
half of the total transfers or contribu-
tions to the escrow account.

This report discusses only matters
concerning the national emergency
with respect to Iraq that was declared
in Executive Order No. 12722 and mat-
ters relating to Executive Orders Nos.
12724 and 12817 (the ‘‘Executive or-
ders’’). The report covers events from
August 2, 1994, through February 1,
1995.

1. There