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House of Representatives

The House was not in session today. Its next meeting will be held on Monday, June 26, 1995, at 12 noon.

The Senate met at 9 a.m., on the ex-
piration of the recess, and was called to
order by the President pro tempore
[Mr. THURMOND].

PRAYER

The Chaplain, Dr. Lloyd John
Ogilvie, offered the following prayer:

Gracious Lord, You have placed with-
in each of us a conscience as the voice
of our deep inner self. Over the years
our consciences have been impacted by
what we have been taught is true and
right. We thank You for a conscience
rooted in the Ten Commandments and
guided by Your Spirit. You are the pot-
ter, our conscience the clay; mold our
values after Your way. We ask this not
just for our own personal relationships,
but also for the responsibilities of lead-
ership You have entrusted to us.

You want to develop the future of
this Nation through the leadership of
the women and men of this Senate and
all of us who labor with them. So refine
our consciences; purify any dross until
You can see Your own nature reflected
in the refined gold of Your priorities of
righteousness, justice, mercy. Give us
Your heart for the poor and those who
suffer. Keep us faithful to Your vision
for this Nation so clearly revealed to
our Founding Fathers and Mothers. Set
us ablaze with patriotism and loyalty.
Then continue to speak to us through
our consciences. May we work out in
specifics what You have worked into
the fiber of our character. We commit
ourselves anew to seek Your guidance
and follow it this day. In Your holy
name. Amen.

Senate

FRIDAY, JUNE 23, 1995
(Legislative day of Monday, June 19, 1995)

RECOGNITION OF THE ACTING
MAJORITY LEADER

The PRESIDENT pro tempore. The
acting majority leader is recognized.

SCHEDULE

Mr. INHOFE. Mr. President, this
morning the leader time has been re-
served.

There will be a period for morning
business until the hour of 9:30 a.m.,
with Senators to speak for up to 5 min-
utes each.

At 9:30, the Senate will resume con-
sideration of S. 240, the securities liti-
gation bill. At 9:30, Senator SHELBY
will be recognized to offer an amend-
ment regarding proportionate liability,
with a rollcall vote occurring on or in
relation to the amendment at 10:55
a.m. this morning. Further rollcall
votes are expected throughout the ses-
sion today.

RESERVATION OF LEADER TIME

The PRESIDENT pro tempore. Under
the previous order, the leadership time
is reserved.

MORNING BUSINESS

The PRESIDENT pro tempore. Under
the previous order, there will now be a
period for the transaction of morning
business, not to extend beyond the
hour of 9:30 a.m., with Senators per-
mitted to speak therein for not to ex-
ceed 5 minutes each.

OFFICE OF SURGEON GENERAL
TERMINATION ACT

Mr. BURNS. Mr. President, yesterday
I introduced a bill to eliminate the Of-
fice of the Surgeon General in the Pub-
lic Health Service. In light of what we
have just been through with Dr. Fos-
ter’s nomination, what Dr. Elders went
through, and even Dr. Koop, | think it
has never been more clear that this po-
sition is a lightning rod. Let me say at
the outset, this has nothing to do with
Dr. Henry Foster, and everything to do
with politics.

For years, this office has been used
by both parties as a political football.
Instead of fulfilling the duties as
spokesperson for public health, the
Surgeon General has found himself or
herself as a puppet for the administra-
tion, pushing forward rhetoric on what-
ever pet topic peaks their interest.

| guess as a political appointee, you
would expect this. However, when it
comes to the public’s health, politics
should not come into play.

But what makes this bill timely is
the effort being made by both the ad-
ministration and Congress to shrink
the size of Government. Being a voice
for good health habits is not a job that
only a Surgeon General can do.

There have been times in our recent
history when we had no Surgeon Gen-
eral. Was the public’s health in danger
during that time? No. The duties were
picked up by the Assistant Secretary
for Health. In fact, through most of the
1970’s there was no Surgeon General.
During the Carter administration, the
Assistant Secretary for Health doubled
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as Surgeon General. And it worked. It
wasn’t until Dr. Koop was named to the
position, that the offices were again
split.

Do not get me wrong—those who
have filled this position have done
some remarkable things. But the posi-
tion is redundant. And if we are serious
about wanting to reduce the size of
Government and save the taxpayers
money, then we have to take a close
look at why this position is still there.

The Office of the Surgeon General
has six employees and costs the tax-
payer close to $1 million each year. In
the scheme of things, that may not
sound like a lot, but to folks in Mon-
tana, folks in Arizona, in fact, folks
anywhere outside the beltway, a mil-
lion dollars is a lot of money.

Am | saying the public doesn’t need
the information they get from the Sur-
geon General? No. They will still get
the information that is important to
preventing disease promoting wellness
and learning how to live healthy lives.
But that information will come from
the Assistant Secretary for Health,
who by the way should be no less credi-
ble. This position is consistently filled
by a medical doctor. And again, it’s
been done before.

Mr. President, | think it is time we
stop playing games with the public’s
dollar. This is one level of bureaucracy
that we don’t need. It has been proven
in the past and we can make it work
again. Eliminating the Office of the
Surgeon General would not only save
money—without hurting the public, |
might add—it will also remove the
football that has been used by both Re-
publicans and Democrats to control a
pulpit that the public has come to
count on.

We do not need a separate Office of
the Surgeon General, Mr. President. |
have been joined by Senators KvyL,
THOMAS, HELMS, SANTORUM, NICKLES,
THOMPSON, and BROWN in introducing
this bill and | urge my colleagues to
join with me in this effort to restore
common sense to the Government.

I ask unanimous consent that a copy
of the bill be printed in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 957

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Office of
Surgeon General Termination Act”.

SEC. 2. TERMINATION OF OFFICE OF SURGEON
GENERAL OF PUBLIC HEALTH SERV-
ICE.

With respect to the Office of Surgeon Gen-
eral of the Public Health Service—

(1) all authorities and personnel of the Of-
fice are transferred to the Assistant Sec-
retary for Health of the Department of
Health and Human Services;

(2) all unobligated portions of budget au-
thority allocated for the Office are re-
scinded; and

(3) the Office, and the position of such Sur-
geon General, are terminated.
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CHANGE OF VOTE

Mr. BIDEN. Mr. President, on rollcall
vote No. 274, | voted ‘“‘nay.” It was my
intention to vote ‘‘aye.” Therefore, I
ask unanimous consent that | be per-
mitted to change my vote. This will
not change the outcome of the vote. |
have checked with both leaders.

The PRESIDING OFFICER. Without
objection, it is so ordered.

NATIONAL HIGHWAY SYSTEM
DESIGNATION ACT

Mr. BYRD. Mr. President, on June 21,
1995, | proposed an amendment, No.
1446, to S. 440, the National Highway
System Designation Act. When the
amendment was printed in the RECORD,
the name of Senator MCCONNELL was
inadvertently omitted as a cosponsor,
even though he was so recorded in the
official papers. | wanted to take this
opportunity to note that Senator
MCcCONNELL was, in fact, a cosponsor of
my amendment.

WAS CONGRESS IRRESPONSIBLE?
THE VOTERS HAVE SAID YES

Mr. HELMS. Mr. President, as of the
close of business yesterday, Thursday,
June 22, the Federal debt stood at
$4,885,968,241,521.21. On a per capita
basis, every man, woman, and child in
America owes $18,547.22 as his or her
share of that debt.

Mr. INHOFE. Mr. President, | suggest
the absence of a quorum.

The PRESIDENT pro tempore. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. D’AMATO. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
INHOFE). Without objection, it is so or-
dered.

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Morning
business is now closed.

PRIVATE SECURITIES LITIGATION
REFORM ACT

The PRESIDING OFFICER. Under
the previous order, the hour of 9:30 a.m.
having arrived, the Senate will now
proceed to consider S. 240, which the
clerk will report.

The assistant legislative clerk read
as follows:

A bill (S. 240) to amend the Securities Ex-
change Act of 1934 to establish a filing dead-
line and to provide certain safeguards to en-
sure that the interests of investors are well
protected under the implied private action
provisions of the act.

The Senate resumed consideration of
the bill.

Mr. D’AMATO. Mr. President, Sen-
ator SHELBY has an amendment dealing
with proportionate liability. It is an
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amendment really that goes to the
heart of the legislation. He is going to
offer it and take it up at this time. |
believe we have agreed that at 10:55 we
will have a vote on it. At this time, |
yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Alabama.

Mr. SHELBY. Mr. President, | would
like to commend Chairman D’AMATO,
Senators DoMENICI, Dobb, and GRAMM
for their hard work in trying to forge a
consensus behind reforming our securi-
ties litigation system to weed out
abuses and eliminate frivolous suits.

I am concerned and disappointed,
however, that the bill before the Sen-
ate will do more to impair the rights of
the small investor than it will to place
checks on abusive conduct and frivo-
lous litigation. For this reason, | con-
tinue to oppose S. 240.

Earlier this spring, Senator BRYAN
and | introduced a bill aimed at strik-
ing a balance between preserving the
rights of the small investor and elimi-
nating incentives for frivolous and abu-
sive litigation.

Senate bill 667 incorporated many of
the widely supported provisions incor-
porated in the bill before us like pro-
hibiting referral fees, and the payment
of attorney fees from the SEC
disgorgement fund, increasing fraud de-
tection and enforcement, and ensuring
adequate disclosure of settlement
terms.

In addition, our bill addressed many
of the concerns that Chairman Levitt
and the SEC have raised against S. 240
regarding pleading requirements, li-
ability standards, and statute of limi-
tations issues.

While the bill before us responds to
some of these concerns—it still fails to
ensure adequate protection of the
rights of the innocent victim of securi-
ties fraud and effectively leaves the lit-
tle guy who seeks redress for profes-
sional wrongdoing out in the cold.

On several key issues, S. 240 fails to
preserve the important role that legiti-
mate private securities litigation plays
in checking abusive conduct and, in
fact, makes it more difficult for the
small investor to gain access to the
courts and obtain full recovery for se-
curities fraud.

I believe that individual investors,
particularly small shareholders, must
be assured a full recovery against pro-
fessional wrongdoers if we are to main-
tain integrity in our securities mar-
kets.

Like Chairman Levitt and many
other colleagues, | believe the bill can
still be improved.

I, therefore, intend to offer a couple
of amendments that | believe will help
assure that meritorious claims are not
inhibited in our effort to prevent frivo-
lous and abusive ones.

Mr. President, S. 240 makes impor-
tant reforms, many of which | support.
Sadly, however, the bill would come at
too great a cost to the small individual
shareholder.

I urge my colleagues to oppose S. 240
as currently drafted and support
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amendments to reinstate important in-
vestor protections against securities
fraud.
AMENDMENT NO. 1468
(Purpose: To amend the proportionate
liability provisions of the bill)

Mr. SHELBY. Mr. President, | send
an amendment to the desk.

The PRESIDING OFFICER.
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Alabama [Mr. SHELBY],
for himself and Mr. BRYAN, proposes an
amendment numbered 1468.

On page 134, strike lines 5 through 24, and
insert ‘““‘uncollectible share in proportion to
the percentage of responsibility of that de-

The

fendant, as determined under subsection
(c).”.
Mr. SHELBY. Mr. President, the

amendment that | am offering | am of-
fering on behalf of myself and the Sen-
ator from Nevada, Senator BRYAN.

S. 240, which is the bill before us, pro-
vides for proportionate liability for de-
fendants found guilty of reckless con-
duct by limiting joint and several li-
ability to defendants found guilty of
knowing securities fraud.

As an equitable matter, | generally
support proportionate liability as be-
tween wrongdoers. Less culpable de-
fendants should not, | believe, nec-
essarily be liable to the same extent as
more culpable defendants. | think that
is just common sense.

However, proportionate liability
should not act to deprive the innocent
victim of a full recovery—in other
words, defraud people of their basic
rights. Much more important than en-
suring equity among defendants, | be-
lieve is ensuring that as between the
wrongdoer and the innocent victim, it
is the wrongdoer that bears the bur-
den—yes, Mr. President, bears the bur-
den—of any uncollectible judgment
caused by an insolvent defendant, not
the victim.

S. 240 turns the principle on its head.
S. 240 before us today would make the
innocent victim bear the loss of an in-
solvent defendant by capping the li-
ability of proportionate defendants to
only an additional 50 percent of their
share. Beyond that, the victim bears
the loss.

Additionally, S. 240 would only allow
the victim to recover his full damages
against the remaining defendants if his
or her net worth is less than $200,000
and the victim’s damages are greater
than 10 percent of their net worth.

Mr. President, why we would want to
place restrictions on a victim’s full re-
covery, to limit a defendant’s liability
is beyond me in the first place. But the
provision also fails in its purpose.
Many retirees own their own homes
and have significant equity in their
property. Many have saved and in-
vested for years and years for retire-
ment. This is not a bad thing. We usu-
ally encourage such behavior. Yet,
many older retirees would be precluded
from a full recovery here because their
net worth is over $200,000 and their
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damages are less than 10 percent or
$20,000. Why we would want to inten-
tionally punish an individual who is
productive, who saves and invests for
the future, is not completely clear to
me.

Further, Mr. President, | must seri-
ously question, as others have, a bill
like this that makes a judgment that
these productive members of our soci-
ety should somehow be less entitled to
recovery because they have more net
worth than the next guy.

Mr. President, as | have stated, this
amendment that | offer on behalf of
myself and Senator BRYAN is simple. It
would strike the net worth and damage
requirements and make proportionate
defendants responsible for the
uncollectible share of an insolvent
codefendant in proportion to their per-
centage of responsibility or culpabil-
ity. It puts the victim before the de-
fendant, as | believe it should in this
society, as it rightly should. | urge my
colleagues to support it.

This bill has some good things in it,
but this is not one of them. | think it
is time we think up here today—and |
hope we will—about the victim and not
the perpetrator of fraud and abuse in
securities.

I urge my colleagues to support this
amendment.

Mr. D’AMATO. Mr. President, | feel
this amendment addresses one of the
areas that is in the most significant
need of reform.

Imagine yourself being named as a
defendant in a class action suit where
the damage claims are $100 million.
Further imagine that a jury finds you
reckless or negligent, because you are
an insurance company, or because you
are a securities firm, or because you
are a bank, or because you are a large
accounting firm associated with the
people who committed the fraud. Your
liability could be 2 percent, because
you failed to see the violation and take
action against it; you, therefore, were
negligent and should be held account-
able.

Well, you could settle and pay that 2
or 3 or 5 percent, or you might want to
fight and say that given your tangen-
tial relation to the fraud, the duty was
not yours to uncover it, but if you are
found liable you could be held account-
able for the full $100 million. For exam-
ple, an accounting firm who cannot go
beyond the numbers that were put
forth in the audits that they con-
ducted, who has had almost nothing to
do with the alleged grievance, could be
named as a defendant because they
have a large asset base—we call these
firms deep pockets.

I, myself, would never have to worry
about being named as one of those de-
fendants because | do not have deep
pockets. Deep pockets are generally
firms of economic substance who are
generally well insured. They find them-
selves dragged into these suits, and
their lawyers tell them it will cost
$700,000, $800,000, maybe $1 million to
defend themselves, even if the company
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has had literally little, if anything, to
do with the alleged fraud that was per-
petrated on stockholders. Let me say
again, that these firms are brought in
only because they represent an eco-
nomic interest of some substance. As |
said last night, in these lawsuits, they
sue everybody and anything that
moves and some things that do not
move. Your involvement in the fraud
could as little as you walked into the
building on the days the fraud was
committed, but if you have deep pock-
ets you will be sued. They will sue an
outsider on the board of directors, who
had no knowledge of the schemes, but
he will face a $100 million suit, not-
withstanding the fact that he had little
or nothing to do with the fraud. Even
the standard of proof does not help the
director; the plaintiffs will claim he
should have know, or could have found
out about this, or with more diligence
could have stopped the fraud, the dis-
tinction legally between reckless con-
duct and negligent conduct is rather
unclear. Let me say that again. It is
very blurry.

So now the director, or the account-
ing firm, has a corporate decision to
make. Whether they will settle the
case for what is nothing more than a
legal payoff to get rid of the suit, or
whether they try to defend themselves,
because they think they can win. By
staying in the suit the firm could risk
a $100 million when they could settle it
for $2, $3, or $4 million, and avoid the
legal costs. Ordinarily, | expect, firms
would fight it out, but under joint and
several liability, it does not matter
what damage the firm caused, because
they have the deep pockets; they can
be held liable for the full amount of the
settlement.

Now, we hear that we should not put
the burden on the victims, nor do |
think we should. What we have said
here is that if somebody committed a
tortious act, he will be held responsible
for his portion of the damage. If it is 2
percent, he will pay 2 percent of the
damages. We even went beyond that. If
the fraudulent defendant is bankrupt
and cannot pay, we would double the li-
ability of the other defendants. So if a
defendant was found 5 percent neg-
ligent, but the main defendant was not
able to pay, the 5 percent negligent de-
fendant would be held responsible for 10
percent of the damages.

If we really want to be fair, and we
all want fairness, we should protect the
small investor who is legitimately ag-
grieved but, also protect people who
are unfairly dragged into a suit that is
nothing less than legal blackmail.
These firms are forced to settle because
their business cannot be subjected to
years of this litigation, or the possibil-
ity of having to pick up the entire cost
—notwithstanding that their contribu-
tion to this scheme was not fraudulent.
If a person has contributed 2 percent to
the fraud, they should pay the 2 per-
cent of the damages.
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Why does the plaintiff’s bar not want
this? Because more firms would be will-
ing to stand up and say, ‘“‘Okay, we will
battle it out,”” and because more of the
charges that the cases are frivolous
would be proven. These lawyers are
suing the people because they are given
an opportunity to hold them up.

Now the victim is fighting back. The
victim in this is not just the share-
holder. The victims in many of these
cases are the people with deep pockets
who may just associated with the
fraudulent company, and because of
their connection with a company, they
are dragged in.

That is not what the law should be
about. If you do the act, then you
should pay. | absolutely agree. But do
not bring in some guy who just happens
to be in close proximity or has some
connection with the company, has not
really participated in this.

But let me tell you, if you commit
fraudulent conduct, or intentional
wrongdoing, there is no escape from
paying the full settlement.

In our attempt to be fair, we have
said quite clearly, that if you are
knowingly participating—knowingly—
in a fraudulent act then even if you
committed only 2 percent of the fraud,
you can be held liable for all of it. If
you intentionally participate—inten-
tionally—then even though you may
have been only 1, 2, or 3 percent liable,
who can be held responsible for the en-
tire amount.

We do not, as some have claimed,
make it possible for people to lie, to
cheat, and escape their liability. That
is an oversimplification. It dem-
onstrates the lack of knowledge of this
legislation on the part of some of the
editorial writers. | wish their news-
papers had to be held to the same
standard that they would ask the busi-
ness community to be held to. That
would be nice. That would be incred-
ible.

Imagine, they would have to be accu-
rate, and truthful. It would be quite
something. Quite something.

We want to be fair, and | think we
have tailored this legislation in such a
way that we make it clear—if you in-
tentionally mislead, even if that act
causes only 1 to 2 percent in damages,
you will be held for the whole. We have
not changed that.

| hope the Senate will not however,
make it possible for people to become
further exposed to these plots of extor-
tion. That is wrong. Our Founding Fa-
thers did not want it that way. This
has developed over the years, and it
has come about as a result of the law-
yers practicing law, who act not on be-
half of the poor stockholders, but on
behalf of their own economic aggran-
dizement. That is not what the prac-
tice of law should be about.

Mr. DODD. Will my colleague yield?

Mr. D’AMATO. | am happy to yield
to the Senator.

Mr. DODD. | think something de-
serves to be repeated here, and that is,
of course what we are talking about
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here is the process of intimidation,
quite frankly, to achieve settlement.

What needs to be pointed out, rarely
do these cases ever go to court. We
have seen that 98 percent, | think, is
the number, ends up being settled. The
reason is because, as our colleague
from New York has pointed out, is be-
cause of that protracted lengthy proc-
ess, where a person who is marginally
involved can end up being held ac-
countable for the entire cost.

Of course, who pays for all of that? It
is also investors who pay for this. At
the end of the day, this is not a cost
that is just absorbed by one group of
business people or another. This ends
up being passed on.

The very investors that we talk
about that can be damaged, and where
there is intentional fraud, obviously,
they collected from anyone who is in-
volved, but in the cases where it was
not fraudulent intent, then the inves-
tors on the other side of this end up
paying, because those costs get shifted.

So my colleagues make the point
here, it is not just the individual com-
panies that end up being damaged as a
result of this, where they literally
today write into their budgets in prep-
aration for these kinds of lawsuits
being filed, which ends up costing con-
sumers, costing business, costing jobs,
as a result of a present scheme which
allows for people who literally happen
to be hanging around, as the distin-
guished chairman has pointed out, on
the margins of this, being drawn into
this. That is patently unfair by any-
one’s standard.

In fact, Jane Bryant Quinn, whose
column has been referred to on numer-
ous occasions here in the last 24 hours,
makes the point in a column. She has
criticisms about some aspects of the
bill and supports others. She makes a
point that the issue of the proportional
liability, to quote her column, she says
‘“Some sort of proportional payment is
fair,”” as the proposal suggests here,
and what we have tried to do is fashion
a scheme that would make those who
are even marginally involved, fully cul-
pable, where you have fraudulent in-
tent; where that is not the case, at all,
then proportional liability would trig-
ger in.

What the amendment from the dis-
tinguished Senator from Alabama
would do is eliminate virtually that en-
tirely.

Again, whatever differences people
may have with this bill on safe harbor
and securities, statute of limitations
and so forth, there is, | think, some
general consensus that some notion of
proportional liability and protection
against the small investor, particularly
the investor who does not have the
kind of resources which this bill also
protects, ought to be a part of this leg-
islation.

We have tried to do that here in a
way that is fair and balanced, and
takes into consideration the legitimate
concerns of bona fide plaintiffs that
have been intentionally defrauded,
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those who are even intentionally de-
frauded, but fall into the smaller cat-
egory, so there is a way to protect
their particular interest.

We also must try and keep in mind
the legitimate interests of those who
are not fully culpable. Those businesses
out there that are then being drawn in
and asked to pay the entire freight on
a matter where they are not at fault to
that extent. That is fair, as well.

This amendment would gut that, de-
stroy that entirely. We would go back
to the status quo, and once again we
get into this hijacking process here
where those individuals and those com-
panies have to be held accountable.

In fact, the Supreme Court observed
in the Central Bank of Denver,

Newer and small companies may find it dif-
ficult to obtain advice from professionals be-
cause professionals may fear that a newer or
smaller company may not survive, that busi-
ness failure would generate securities litiga-
tion against the professional. In addition,
the increased costs incurred by professionals
because of the litigation and settlement
costs may be passed on to their client com-
panies and in turn incurred by the compa-
ny’s investors, and intended beneficiaries of
the statute.

The point being they are the inves-
tors that pay the price as result of de-
stroying the proportional liabilities
provisions of this legislation.

I hope this amendment would be de-
feated.

Mr. D’AMATO. | yield the floor.

Mr. SHELBY addressed the Chair.

The PRESIDING OFFICER (Mr. JEF-
FORDS). The Senator from Alabama.

Mr. SHELBY. Mr. President, | think
what we need to do here this morning
is focus on what we are really doing
here; focus between a wrongdoer, per-
petrator of wrong, and the victim of
the action.

It is not the process of intimidation—
I would reject that—but the process of
wrongdoing that we should be con-
cerned with.

We should not, Mr. President, we
should not protect the perpetrator of
wrongdoing over the victim. That
turns American jurisprudence upside
down. | believe here in the Senate
today that we should be thinking about
the innocent victim and not the per-
petrator, not the people who put these
things in motion and then they want a
statute to protect them to some ex-
tent. That is what that is about here. |
think, if the Members of the Senate
would really focus on the content of
this bill and what it will do to the in-
nocent victim, they would feel a lot
better about the amendment.

The phrase ‘“hijacking” was using.
That is right, ‘“hijacking.” Who is
going to be hijacked if this bill passes?
I will tell you who it is going to be, it
is going to be the innocent victims, it
is going to be the innocent people who
are going to be hard pressed to press
their claims or to collect anything for
the wrongdoing in the future.

I am real concerned and really dis-
appointed that this bill before the Sen-
ate will do more to impair the rights of
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the small investors in America—and
there are millions of them—than it will
do to place checks on abusive conduct
and frivolous litigation. None of us are
interested in frivolous litigation. There
is no room for that in our courts. You
know, that is one of the reasons, | sup-
pose—one of the reasons, not the only
reason—this bill was brought.

But there are bona fide cases in
America and there will be in the future
where, if this bill passes, the innocent
victims will not be able to redress their
injuries.

Mr. President, | ask unanimous con-
sent that an article that appeared in
Newsweek by Jane Bryant Quinn,
“Losing Your Right To Sue? Congress
may make it hard for you to pursue a
case of securities fraud,”” be printed in
the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. SHELBY. Mr. President, some-
thing | thought was ironic here, if you
look at S. 240 it starts out and says:

A bill to amend the Securities Exchange
Act of 1934, to establish a filing deadline and
[listen to this] to provide certain safeguards
to ensure that the interests of investors are
well protected.

Is that what this bill is really about?
I submit that it is not. | hope the Mem-
bers of the Senate will focus on this
amendment because it has a lot of
merit to it. It will strengthen this bill.
It will strengthen the rights of victims
in America, victims of securities fraud.
I do commend my colleague from Ne-
vada, Senator BRYAN, for his cospon-
soring this, and his leadership in this
direction.

[From Newsweek, June 26, 1995]
ExHIBIT 1
LOSING YOUR RIGHT TO SUE?
CONGRESS MAY MAKE IT HARD FOR YOU TO
PURSUE A CASE OF SECURITIES FRAUD
(By Jane Bryant Quinn)

Talk about a twist of fate. Rep. Chris-
topher Cox, a California Republican, wrote a
tough, aggressive bill on securities-law re-
form, which passed the House of Representa-
tives in March. If it becomes law, investors
who think they’ve been defrauded will find it
incredibly hard to bring a class-action law-
suit to recoup their loss.

Just two months after this bill passed, Cox
found himself tagged by just such a suit,
brought by some victims of the noxious First
Pension fraud. In a second suit last week,
First Pension’s court-appointed receiver
charged Cox, among others, with contribut-
ing to the hoax. ‘“‘Defamatory and wildly
false,”” Cox fumes.

First Pension handled the paperwork for
tax-deferred retirement accounts. It also
sold clients fraudulent real-estate invest-
ments and secretly tapped their accounts for
cash. The company is in receivership, its
principals in jail and its customers out $136
million. To recover some money, investors
are going after the supporting players. That
includes Cox and his former law firm,
Latham & Watkins. Cox’s job was to set up
a company that could have absorbed the pur-
ported mortgage investments. The lawsuits
allege that he knew, or recklessly failed to
find out, that the mortgages weren’t sound.
Says Cox, ‘I did not know. First Pension
concealed the fraud.”

CONGRESSIONAL RECORD —SENATE

So is Cox the innocent victim of scorched-
earth lawyering? Or is he an enabler who de-
serves to be called to account? The courts
will decide this specific case. But the issue
encapsules the conflicts that swirl around se-
curities-law reform.

The objective of reform is to staunch what
companies claim is a flood of frivolous law-
suits. Greedy lawyers, they say, sue on flim-
sy grounds. The companies pay as the cheap-
est way out. But the Cox bill and another
bill before the Senate would stifle honest
lawsuits, too. Among other things, they:

Preserve a Supreme Court decision that
sharply limits the time for bringing a securi-
ties suit. Formerly, you had three years to
sue in federal court, starting from when the
fraud was discovered. In 1991, the court cut
that back to just one year but in no event
more than three years after the date you
bought. So if a crook can deceive you long
enough, you lose the protection of these
laws. Most of First Pension’s investors have
been caught in that trap, says San Diego at-
torney Michael Aguirre. The scam began
more than a decade ago but investors just re-
cently found it out. So they can’t sue for se-
curities fraud, either in federal or state
court. Aguirre is suing for common-law
fraud, but says that it’s not an easy fit.

Preserve another Supreme Court decision
that lets some of the people who helped with
a fraud escape liability for the loss. It’s the
lawyers/accountants/consultants self-protec-
tion clause (although those who are central
to the fraud remain on the hook). This rule
would have limited the sums recovered by
those who bought bad bonds from the notori-
ous Charles Keating, chief of the Lincoln S &
L. Keating’s company went broke and he
went to jail. His duped investors got most of
their money back, says San Diego lawyer
Bill Lerach, but only because they success-
fully sued the minions who helped him oper-
ate. (I do think, however, that marginal
players shouldn’t have to foot the entire bill.
Some sort of proportional payment is fair, as
the proposals suggest.)

Make it harder to sue a company that
grievously misleads investors. Under current
law, it’s OK for execs to make good-faith
business predictions, even if their guess is
wrong. They’re liable only for deliberate
fibs. But because they worry about lawsuits,
they may suppress even reasonable forecasts
that might help investors make a decision
about the stock. Hence, this proposal, which
makes it safer for managers to talk. But like
so much else in these slipshod bills, it goes
too far. A shady promoter could safely say
almost anything. You’d call it a lie; he’d say
it was innocent optimism. To win a lawsuit
you’d have to prove that the speaker in-
tended to deceive—which is pretty tough to
do. Cox’s bill (but not the bill in the Senate)
could protect even a deliberate lie.

Put investors and their lawyers at risk of
owing the defendants’ legal fees if they lose
their case. Cox scoffs at the thought that
judges would actually order individuals to
pay. “The lawyer would pay’” and adds the
cost to your fee, he says. But the mere
threat of owing a corporation’s costs will
scare people off—and scare all but the best-
funded lawyers, too. Sen. Richard Bryan has
a better idea. He proposes a screening proc-
ess that would test the merits of a suit. If
the screener thought it was frivolous—and
you brought it and lost—then you’d risk pay-
ing all the costs. Ditto on the other side, if
the company refused to settle what looked
like a meritorious claim.

Some reasonable, Bryan-like compromises
need to be reached because Congress (espe-
cially the House) is throwing a bomb at a
problem that just needs a switchblade.
There’s not even a litigation explosion, says
James Newman, publisher of Securities Class
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Action Alert in Cresskill, N.J. The number of
lawsuits is up, but that’s because more are
filed in each dispute. The number of compa-
nies sued remains in a constant range. There
were only 140 in 1993, he says.

Another myth is the oft-heard claim that
“vulture lawyers” automatically sue if a
company’s stock falls by 10 percent in a sin-
gle day. Baruch Lev, a professor at the Uni-
versity of California, Berkeley, tested a ver-
sion of this idea for the three years ending in
1990. Of 589 companies whose stock price
dropped by more than 20 percent in the five
days around the time of a disappointing
earnings report, only 20 were hauled into
court. And rarely on the strength of the
price drop alone, says Jonathan Cuneo, gen-
eral counsel of the National Association of
Securities and Commercial Law Attorneys.
In many of these cases, he says, ‘‘executives
are telling the public that everything is
going to be great while they’re bailing out
and selling their own stock.”’

There’s some good stuff in these bills, espe-
cially in the Senate version. They stop law-
yers from paying a bounty to people who find
them clients, block stockholders who sue for
a living and try to discourage frivolous suits.
But they overreach. In a nation of laws,
you’re disenfranchised if you lose your day
in court.

The PRESIDING OFFICER. The Sen-
ator from New York is recognized.

Mr. D’AMATO. | see my good friend,
Senator BRYAN, would like to speak
and although | do not want to domi-
nate this debate | think it is important
to note that as a result of the give and
take in shaping a bill that is balanced,
we have put into this bill a provision,
on page 138 of the bill, called the Au-
dited Disclosure Of Corporate Fraud.
That provision was suggested by our
colleague from Massachusetts, Senator
KERRY.

By the way, | do not think including
this provision is going to change his
final vote on the bill, nor was it an at-
tempt to do that. It was an attempt to
make this bill better at the suggestion
of our colleague. Senator KERRY point-
ed out that after our accountants come
across situations which are fraudulent,
they have a duty to report that to the
board but they should not be allowed
to sit back and relax and say, ‘I re-
ported it to the board.” When we say
we are trying to protect the little guy,
we are. This provision means that if
the board does not do anything the ac-
countants have to follow up on their
report. They must then go to the Secu-
rities and Exchange Commission and
report this wrongdoing.

Why do | mention this? Because when
the bill has been characterized in some
of the media, there is no mention of
the protections we have built in. | con-
tinue to hear that this bill allows peo-
ple to commit fraud. Let me say, as it
relates to proportional liability, if you
knowingly are involved in a fraud you
do not escape being liable for the entire
suit. And that is the way it should be.
In other words, if you participate in a
fraudulent scheme then you should be
and would be accountable for the entire
loss.

Let us understand what this legisla-
tion does is not let the fraudulent con-
duct, or the people who participate in
that, off the hook.
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| yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Nevada is recognized.

Mr. BRYAN. Mr. President, | ac-
knowledge this is an extraordinarily
complicated area of the law. But it has
profound implications for millions of
Americans who have lost money as a
result of investment fraud. So, as |
commented last night, this is not just
an argument among lawyers, account-
ants, bankers and securities under-
writers. Everybody who has one nickel
in a retirement fund, who invests in
the stock market, everybody who owns
a single share of stock, can be poten-
tially affected by this.

Historically, under the law, since
““the memory of man runneth not to
the contrary,” defendants were jointly
and severally liable, irrespective of
their degree of culpability. That is to
say, in a case in which several defend-
ants are joined and are found liable, an
individual who is 5 percent liable was
jointly and severally liable just as the
individual who may have been 50, 60, or
70 percent liable.

The theory is one of equity, bal-
ancing the scales of justice that are
such an important symbol of the Amer-
ican judicial system. And that is, basi-
cally, who ought to bear the burden?
The innocent plaintiff—in this case the
investor? Or an individual whose con-
duct was responsible for the loss? |
think it is important to understand
that under the Securities Act of 1934, if
a defendant is guilty of ordinary neg-
ligence—no recovery at all; no recovery
at all. An individual defendant who is
guilty of gross negligence—no recovery
at all.

In order for liability to attach to any
defendant under the Securities Act, the
conduct must be either intentional or
knowing or reckless conduct. So when
we are talking about balancing the
burden we are not talking about some-
body who just made a little mistake.
We all make mistakes. We are not
talking about somebody who did some-
thing accidental. We are talking about
somebody whose conduct was inten-
tional or knowing, or somebody whose
conduct was reckless. In my judgment
that is not an unreasonable standard to
hold somebody liable for.

What S. 240 does is to change cen-
turies of American jurisprudence by di-
viding categories of defendants, some
jointly and several, and some propor-
tionate liability. Let me say, | agree in
part with what our colleagues who
drafted S. 240 have attempted to do.
The amendment, which my distin-
guished colleague from Alabama offers,
recognizes that distinction.

What we say, and what S. 240 in its
current form says, is that if the con-
duct is intentional or knowing, then all
such defendants whose conduct rises to
that level of misconduct are jointly
and severally liable, which means that
a plaintiff can recover against any one
of those the full 100 percent of his or
her or its loss.

A new category is established under
S. 240, and also under the amendment
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offered by my distinguished colleague
from Alabama, that says with respect
to those who are reckless-—not inten-
tional, not knowing misconduct, but
reckless misconduct, they will be
guilty in a proportionate liability
sense. That is their legal responsibil-
ity.

I am willing to recognize that in
terms of trying to seek that equi-
librium on the scales of justice that is
not an unreasonable proposition. But
here is the fundamental distinction be-
tween S. 240 in this, and the amend-
ment of my distinguished colleague
that | am happy to support. Remember
the basic premise: Who ought to bear
the burden, the totally innocent inves-
tor or those whose conduct rises to the
level of intentional and knowing fraud
or reckless misconduct? That is not a
difficult proposition for me. | think,
between those two categories, those
who are totally innocent of any mis-
conduct ought to have the right to re-
cover for their economic loss.

I might just say, over my years as a
Member of this institution, we have de-
bated product liability endlessly.

That was one of the titanic battles of
the last Congress, the Congress before
that, and this Congress. And, as the
distinguished occupant of the chair and
my colleagues on the floor know, we
passed product liability. Some of us
were against it; some of us for it. But
it is interesting to note that with re-
spect to product liability and economic
loss as opposed to pain and suffering,
there was never a suggestion that we
ought to, in effect, make some of those
defendants proportionately liable and
not jointly and severally liable.

So for those who followed that debate
closely, it was never suggested that
someone who was only 5 or 10 or 15 per-
cent liable for the economic loss in a
product liability lawsuit would only be
responsible for 10 or 15 percent. Each
and every defendant is jointly and sev-
erally liable under the new product li-
ability bill that passed this Congress.

So whether the misconduct is 5 or 95
percent, the plaintiff has the right to
recover 100 percent of his or her or its
economic loss. The only thing we did—
many of us disagreed with that—is we
put a cap on pain and suffering but not
economic damage.

What we are talking about in this
legislation is not pain and suffering.
We are talking about economic loss for
investors who have purchased securi-
ties and, as a result of securities fraud,
they have lost money.

So | just share with my colleague the
irony that all of this great ordeal that
we have gone through over the past—
this will be the fourth Congress that |
have been privileged to serve in—it was
never suggested in product liability
that we ought to, in effect, create these
categories of proportionate or joint and
several liability. The plaintiff was enti-
tled to 100 percent of his or her or its
recovery.

This is in the abstract. My distin-
guished colleague from California, my
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distinguished colleague from Mary-
land, and | yesterday mentioned the
Keating case. The reason why we men-
tioned the Keating case is, if you look
at the malefactors’ greed in that great
decade of the eighties and you look at
the icons, you see the Milkens, the
Boeskys and the Charles Keatings.
Those are household names in terms of
frauds perpetrated upon the American
people costing innocent people hun-
dreds of millions of dollars.

Somehow it has been suggested that
this action 240 has nothing to do with
the Keating case. Let me remind my
colleagues that | will be offering in the
RECORD that the actions brought on be-
half of a class of defrauded investors
against Mr. Keating were brought
under the Securities Act, the very act
that we are amending. We are talking
about the Securities Act of 1934, the
RICO provisions, and the Securities
Act of 1933.

Mr. D’AMATO. Mr.
my colleague yield?

Mr. BRYAN. Yes. |
yield.

Mr. D’AMATO. | am not certain, but
I believe—and | know that we all watch
legal proceedings today—that the secu-
rities actions that were brought
against Charles Keating were brought
by the Government. Is not that true?

Mr. BRYAN. That is not true. In re-
sponding to my good friend and distin-
guished chairman, they were brought
as part of a private cause of action on
behalf of a class. Mr. Keating was a de-
fendant together with a whole host of
others. | will not belabor the chair-
man’s time. But it was a whole cat-
egory.

The point | want to make in respond-
ing to my good friend’s question is that
the heart and soul and essence of the
recovery, $262 million, was brought
under the Securities Act. That was the
underpinning, the foundation, the
premise, the essence of the cause of ac-
tion.

Mr. D’AMATO. Is it not true, though,
that there was knowing fraud being
committed?

Mr. BRYAN. The answer to that
would be, in some instances, yes. But
there were other defendants which,
under S. 240, would fit under the pro-
portionate liability classification. And
in the Keating case, as the distin-
guished chairman knows, Mr. Keating
was bankrupt. There is no question he
was a primary offender; no question he
would be jointly and severally liable
under the bill as drafted by the chair-
man.

But what makes the Keating case so
significant is that the amount of recov-
ery by the plaintiffs would have been
reduced dramatically because there
were others who were not in the cat-
egory of potential and knowing fraud
whose conduct was knowingly reckless.

Mr. D’AMATO. In fairness, my friend
did answer that. | would like to make
the point that those people whose con-
duct under this bill was knowingly
fraudulent, even if they were only par-
tially responsible, will still be liable

President, will

am happy to
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for the entire amount if the others
have gone bankrupt. In other words,
and in layman’s terms, if you commit-
ted fraud intentionally, and others
have gone bankrupt, you can be held
liable for the entire amount. | think we
need to keep that fact in sight. That
was my the point.

Mr. BRYAN. Before responding to a
question from my colleague from Cali-
fornia, the chairman is correct that
those who are intentional in their
fraud, and knowingly, are jointly and
severally liable. In the Keating case,
there was a whole list of people, how-
ever, who would be aiders and abettors.
Under the provisions of S. 240, aiders
and abettors are home scot-free; no re-
covery at all.

There was another category of indi-
viduals. Some of them were firms and
some of them were securities under-
writers who would fit under the new
classification of reckless conduct. And
they would come under only the pro-
portionate liability. Much of the recov-
ery, much of the $260 million the inno-
cent plaintiffs in the Keating case re-
covered, was from the reckless cat-
egory.

| say in all due respect to the chair-
man, whom | greatly respect, that re-
covery would be greatly and dramati-
cally reduced because under S. 240
there is only proportionate liability.

Mr. SARBANES. Will the Senator
yield?

Mr. BRYAN. Yes.

Mr. SARBANES. Mr. President, | just
want to point out that the recklessness
standard has long been a part of the
common law for purposes of fraud. It is
a very high standard. The chairman of
the committee earlier said, Well, you
know, someone could come in and be
negligent, and they are going to be
held jointly and severally liable. That
has never been the law. It is not the
law. It will not be the law under the
amendment of the distinguished Sen-
ator from Alabama.

The definition of reckless conduct—
let me read the definition that is gen-
erally used by the courts: “A highly
unreasonable omission involving not
merely simple or even gross neg-
ligence’’—so it is higher than simple
negligence, it is higher than gross neg-
ligence—‘‘involving not merely simple
or even gross negligence but an ex-
treme departure from the standards of
ordinary care, and which present a dan-
ger of misleading buyers or sellers that
is either known to the defendant, or is
so obvious that the actor must have
been aware of it.”’

The way the bill is written now, the
phrase ‘‘ignorance is bliss’ is going to
take on a meaning that just staggers
the imagination.

The problem that is being talked
about, about the strike suits, is dealt
with up front in the bill. You try to
make it harder to bring those suits. We
support a lot of those provisions. This
is, simply put, a question whether
fraud participants are going to be put
ahead of innocent victims and individ-
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ual investors. I mean, why in the
world, if a fraud has been committed,
should the burden fall on the innocent
victim of the fraud and not on the peo-
ple who have been participants in the
fraud?

| defy anyone to explain to me the
logic or the rationale for protecting
the participant of the fraud ahead of
the innocent victim of the fraud.

| thank the Senator for yielding.

Mr. BRYAN. Mr. President, | yield to
the Senator from California. | just as-
sure my friend from North Carolina
that | intend to be very brief because |
know he wishes to speak. It is not my
purpose to preempt the time of those
who share a different point of view.

I am delighted to respond to my
friend.

Mrs. BOXER. | thank my friend from
Nevada and my friend from Alabama
for this amendment because if we are
not here to protect innocent victims,
then what are we here for? That is the
bottom line. Yes, we want to correct
problems and we want to do it right,
but we have to look at the bottom line.
That is why | am so grateful to my
friend for bringing up the Keating case,
because when this Senator brought up
the Keating case late in the night she
was told—in some very agitated tones,
frankly—that the Keating case had
nothing to do with this section of the
law we are amending.

Well, | have the documents in front
of me, and it is very clear they are
class action lawsuits based on viola-
tions of the Securities Act of 1934 and
the Securities Act of 1933. And at some
point I am going to put these in the
RECORD, as | promised my chairman
last night that | would do, for all to
see.

I am so grateful to my friend from
Nevada for bringing this up. This bill is
about the Charles Keatings of the fu-
ture and whether they are going to
commit the kind of financial atrocities
they committed in the past.

Now, that is not the goal of the au-
thors of this, but it is an unintended
consequence of this if we are not care-
ful, if we do not listen to Arthur Levitt
of the SEC, if we do not listen to the
consumers, if we do not listen to the
securities people in each and every
State including my own State, includ-
ing those in Connecticut, including
those in New York, and all over this
country who are against this bill, and a
New York Times editorial today, which
really takes on this bill.

So the question | have for my friend
is this. The Senator from Alabama and
the Senator from Nevada are putting
before us what they consider to be a
correction. It is technical; it is dif-
ficult for people to understand, but I
wish to ask my friend a direct question
because | know he is a student of the
Keating case and | know he has stated
that the Keating case is involved here.

If S. 240 had been in effect and the
joint and several liability had been
changed, would it have adversely af-
fected those people who eventually col-
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lected because they were able to go to
these other actors in the suit?

Mr. BRYAN. To answer my distin-
guished colleague from California, it
would have adversely affected the
plaintiffs. It would have reduced their
amount of recovery by tens of millions
of dollars. The overall amount of the
recovery was $262 million as a result of
the class action filed under the securi-
ties laws. It would have reduced that
amount by tens of millions of dollars,
and | will try—I do not have the num-
ber right before me—to develop that
number to give more particularity.

Mrs. BOXER. I am finished with my
questions. But what | really appreciate
about his presentation is it is not some
academic debate. You are telling this
Senate, and | hope they are listening,
that if we change the laws too much, if
we go too far—and, yes, we should cor-
rect it—the people who collected in the
Keating case would not have collected
tens of millions of dollars, and it in-
cludes this amendment that is standing
before us.

I thank my friend.

Mr. BRYAN. | thank the Senator
from California. | am going to be very
brief, as | assured my colleague——

Mr. DODD. Will my colleague yield
on that point?

Mr. BRYAN. | would be happy to
yield. | recognize that others want to
speak on this issue, and | do not want
to dominate, and | do need to make a
couple other points. But | would be
happy to yield.

Mr. DODD. 1 just ask my colleague
here: If the provisions of this legisla-
tion, in fact, had been in place at the
time, my colleague from Nevada is not
suggesting, | hope, by his comments
that the Keating case would have, as it
was finally concluded as we know,
changed necessarily the awards to the
plaintiffs in that case because of the
proportionate liability provisions of
this legislation, because we are not
dealing with that?

Mr. BRYAN. | would respond with all
due respect—the Senator knows how
greatly | respect his insight into this
process—dramatically, categorically
and emphatically. If S. 240 had been in
effect at the time of the Keating ac-
tion, the recoveries would have been
tens of millions of dollars, maybe even
more than $100 million, less.

Mr. DODD. | say to my colleague, |
totally disagree with that conclusion.
In fact, I think we might have en-
hanced, had the provisions of this bill
been in place, the collection rather
than deny, because of the requirement
of accountants to actually report the
kind of problems that they were not re-
quired to under existing law at the
time of the Keating proceedings.

Mr. BRYAN. | thank the Senator. |
am just going to make one point. The
fundamental difference between the
Bryan-Shelby amendment and S. 240 is
that it recognizes, as does the chair-
man and the distinguished Senator
from Connecticut, that we create two
classes of liability. One is joint and
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several, and the other is proportionate.
But the fundamental distinction Iis
that in the Shelby-Bryan amendment,
if those who are jointly and severally
liable are judgment proof, that is, they
are insolvent, they are in prison, they
have taken flight, they are unable to
respond to the full amount of damages,
our legislation in the amendment
would require you to look first to the
joint and several liability. But if the
innocent investor was unable to re-
cover the full amount of his or her
losses, then you could look to the pro-
portionate liability, those people
whose conduct was reckless, and the
plaintiff can fully recover.

Under the print before us, that would
not be possible; there is a limitation,
and you can only recover against the
proportionate liability the amount
that is determined to be the propor-
tionate liability plus another 50 per-
cent.

So let us say, for example, that the
loss was $1 million, that there was a 10-
percent responsibility on the part of a
reckless defendant. With proportionate
liability, the full amount that you
could recover would be $100,000. Under
the bill that is currently before us, the
full amount that you could recover
would be $150,000, even though the loss
might be $1 million.

Mr. SARBANES. Would the Senator
yield for a question?

Mr. BRYAN. | would be happy to.

Mr. SARBANES. Who would bear the
burden of the other $850,000 in that
case?

Mr. BRYAN. The innocent plaintiff.

Mr. SARBANES. The plaintiff.

Mr. BRYAN. The investor, who was
not at fault at all.

Mr. SARBANES. Why should that in-
vestor, who was the victim of a fraud,
have to swallow $850,000 of the loss
when there are parties who were par-
ticipants in the fraud who ought to be
held accountable?

Mr. BRYAN. | would agree with the
observation made by the Senator from
Maryland. | cannot comprehend the
public policy of saying, look, those who
are active and are involved in reckless
misconduct in this case, they should
have their liability limited so that the
innocent plaintiff, innocent investor,
should bear the loss. |1 do not think
that is responsible public policy, |
would say in response to the Senator.

Mr. SARBANES. If the Senator
would yield further, because | wish to
be fair to my friend from Connecticut
and the distinguished chairman of the
committee, they say, well, there are
these strike suits and we have to try to
preclude them because these deep
pocket people are being held up, as it
were.

The way you handle that problem, as
is done in this bill, is you make it more
difficult to bring the strike suit so you
clear out the so-called frivolous suits
that have been asserted. And we agree
that that is a desirable objective. But
by definition, the cases we are talking
about are cases where there is liability

CONGRESSIONAL RECORD —SENATE

and there has been fraud, and in that
instance there is no rationale that |
can think of that warrants putting the
participant in the fraud ahead of the
innocent victim of the fraud.

Mr. BRYAN. | simply respond to my
friend’s question by saying | share that
view.

I know others desire to speak. | must
say the view shared by the Senator
from Maryland and the distinguished
Senator from Alabama and | is a view
that is endorsed by the Securities and
Exchange Commission and the North
American Association of Securities Ad-
ministrators. So we are not alone in
making that determination.

Mr. SHELBY. | wonder if the distin-
guished Senator from Nevada would
yield for one question.

Mr. BRYAN. | am happy to yield.

Mr. SHELBY. Does the Senator from
Nevada know anywhere in American
jurisprudence where the victim is left
out in the cold like they would be if
this bill passes?

Mr. BRYAN. In responding to the
question, | would not presume to know
all jurisprudence, but I can think of no
instance in which, as a matter of public
policy, a determination is made where
the wrongdoer should benefit and that
the innocent victim should suffer the
consequence of the wrongdoer’s con-
duct.

Mr. SHELBY. | thank the Chair.

Mr. BRYAN. | yield the floor.

Mr. FAIRCLOTH addressed
Chair.

The PRESIDING OFFICER. The Sen-
ator from North Carolina is recognized.

Mr. FAIRCLOTH. Mr. President, |
heard the questions and the arguments
back and forth on the Shelby-Bryan
amendment, and certainly both are dis-
tinguished Senators and very good
friends, so | somewhat with hesitation
oppose the Shelby-Bryan amendment.
But as | mentioned yesterday, one of
the key provisions of this bill is the re-
form of the proportionate liability
rules. This is unethical lawyers going
after deep pockets.

It says very simply that you or a
company pay your fair share of the
losses that you or your company might
have caused. If 10 percent was your
share of the loss, then you pay 10 per-
cent. | think it is a reasonable provi-
sion that you pay for the damages that
you cause, but not others.

Moreover, Mr. President, the bill al-
ready goes several steps in the direc-
tion that Mr. SHELBY and Mr. BRYAN
would like.

First, for those persons or companies
that engage in knowing fraud, they be-
come jointly and severally liable. So
they do not come under the propor-
tionate rules. They will have to pay
more than their share and if any of the
fellow defendants—anybody else in the
suit—are insolvent, then they are com-
mitted to paying that portion. If know-
ing fraud was committed, they are not
covered, and they simply have to pay it
all if they are the only ones with any
money.
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Second, investors with a financial
net worth under $200,000 will be made
whole even if there are insolvent de-
fendants. This is not a small pool of
people. This is about 99 percent of
America. This was supposed to be the
so-called widows and orphans provision
that 1 assume was one of the things
being talked about this morning.

This was a provision whereby we pro-
tect the small investor. | think the
current bill goes further, so the bill is
already protecting widows, orphans
and a lot more.

The Shelby-Bryan amendment would
go even further. His amendment pro-
poses to protect the little fellow, which
we have already covered, but also it
would protect the sophisticated inves-
tor without distinction.

I have to oppose the amendment. Too
often the lawyers that deal in these
type of securities suits go after one
thing: The deep pockets, knowing that
the deep pockets will have to pick up
the whole tab of the litigation. That is
why they get sued in the first place.
The fact that they can go after the
deep pockets is probably one of the
principal reasons the suit was filed to
begin with.

Of course, the lawyers hope it will
never go to trial. They hope that the
person with the deep pockets will sim-
ply settle the case and they will simply
never have to take a weak case to
court. We know that the lawyers col-
lect the lion’s share of the money that
is settled before or during court. The
investors get pennies, if even that, on
the dollar.

Mr. President, as | say, | have a great
deal of respect for both Senator BRYAN
and Senator SHELBY, but | am ada-
mantly in opposition to this amend-
ment.

| yield the floor.

Mr. D’AMATO addressed the Chair.

The PRESIDING OFFICER. The ma-
jority manager of the bill is recog-
nized.

Mr. D’AMATO. Mr. President, let us
take a look at this. My distinguished
colleague from Nevada has put forth a
very compelling case on the principles
underlying joint and several.

Let us turn to the abstract—let us
look at reality. Do you want to know
what the reality is? About 300 cases
being brought a year—and, believe me,
they are not being brought on behalf of
stockholders, the stockholders are
being used; 93 percent of those cases
are settled. Do you think they are
being settled because the people have
done something wrong? The vast ma-
jority of those cases are being settled
because an innocent person cannot face
the exposure and cost of this kind of
suit.

Minimal participation, not knowing
fraud, but just being around the com-
pany, being the auditor, being the law-
yers, being the investment adviser can
bring you to the case. Let me tell you
something, when you are facing a $100
million or a $200 million lawsuit and
you can buy your way out for $6 or $7
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million, and your lawyer says and the
board of directors says settle it, you
have no choice but to settle. These
cases take people and put them up
against a wall. They cannot fight; they
have to surrender. It is as if you held
them up. We are providing the ability
for legal blackmail. We have to stop
that.

This bill does assign greater respon-
sibility. If you know the fraud is tak-
ing place, that this business that is
going on, this hanky-panky in the com-
pany, if you are the auditor, you have
to report it.

Some people in the past did report it.
They said, ‘““We reported it to the man-
aging directors,”” and that is the end of
our responsibility. We go further and
say you have to report it and see that
the directors act, and if they do not,
you have to go to the SEC. That is how
you deal with fraud.

I want to assure you that Senator
DoMENICI and Senator DobD do not
want to protect fraudulent acts. But
just because they are alleged does not
mean the companies should be forced
to settle without a chance to defend
themselves. Is it right to force people
who are coerced into settling to pay for
the losses of the so-called victims? |
say so-called. Some of these cases are
totally without merit. | am not talking
about the Keating case. Of the 300 cases
that are settled, most of them are
meritless, but what we have con-
structed is a system where a person
cannot defend him or herself because
the cost of that defense, is prohibitive
and the effects of the negative expo-
sure, even though the exposure may be
minimal, are so great.

A company can be wiped out by these
suits, a company can be hit for $300,
$400 million, so how can they not settle
for $2 or $3 million? Investors are not
being made whole. You would believe
and think somehow investors are being
made whole, but they get pennies for
their losses.

What we are talking about is giving
people the ability to defend them-
selves. Most of these defendants have
not even reached negligence standards.
But the law is not clear on those stand-
ards, and a jury decision is never a sure
thing. How can a firm put in the hands
of the jury the decision of whether
they are totally wiped out? Some 600,
700, 800, 900 people who everyday go to
work and depend on those jobs, wiped
out? They cannot afford to defend
themselves. A lawyer can say, ‘“‘Look, |
think you are going to win; you have a
90-percent chance of winning.”

“Ninety percent? You mean to tell
me that | have a 10-percent chance of
losing and getting hit with the entire
settlement which could wipe out this
firm just because I’'m the guy with the
deep pockets?”

The answer is yes. This causes a huge
cost to society? When you pay your in-
surance premiums, you are paying for
these settlements. Also, the cost of in-
surance for the firms has gotten so
high, because the insurance firm is
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worried it will be sued, that many
small firms cannot afford it. These
costs are passed out to everybody.

We are not protecting somebody who
commits fraud. What we want to do is
give people a reasonable opportunity to
defend themselves; to have that oppor-
tunity and not to face this incredibly
destructive process in which they real-
ly cannot defend themselves; 93 percent
of these cases are being settled because
the firms cannot afford to defend them-
selves.

That is not what the American jus-
tice system is about: You should send
somebody a summons and they have to
surrender. That is what is happening.
You have the entrepreneurial lawyers
who have made this an art form, who
basically hire these plaintiffs. They
have them on the payroll. They bring
them in and race to the courthouse.
They are not interested in getting
money back for poor defrauded people
and, in many cases, there has been no
fraud.

I will tell you what is a fraud in this
system. When you coerce somebody to
pay and they have not done anything
wrong, that is a fraud. 1 have not heard
anybody say anything about the fraud
of coercing honest, hard-working peo-
ple because they find they would face
financial ruin if they defended them-
selves or there were some finding
against them and they would be re-
sponsible for the entire settlement.
They cannot even fight it out because
the risks are so great, they must sur-
render.

What about that kind of fraud? Is
that what our system is about—that we
strip away the ability of a person to
stand up for his or her rights because
to do so would be totally destructive to
them? | do not think that is what our
system is about, but that is what they
have turned the system into. If you in-
tentionally committed fraud you
should pay the piper. That is what we
are saying.

Do you know why the lawyers are
against this? | will tell you why. It is
because this will give to the entre-
preneur who built a building, the fellow
that is the accountant, the securities
people, the investors, the ability to
stand up and fight. The strike suit law-
yers do not want that. These lawyers
be able to hit everyone with that sum-
mons—just like holding a gun to
them—and then say, OK, how much
you are going to pay us. They do not
want the guy to have the ability to
reach back and take that gun and say,
in return, OK, let us fight it out. They
do not want cases to be heard on
whether or not there was real fraud.

This Senator does not want to pro-
tect anybody who commits fraud. That
is nonsense that | read in these insipid
editorials—insipid. We want to give
people their day in court. If you want
to protect the holdup artists we should
we should keep joint and several liabil-
ity.

I hear people say, you are going to be
defending the Keatings. No way. If the
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fraud is intentional, we are going to
get you. Charles Keating was selling
products for a bank and suggested that
the Federal Government was insuring
it. Senator DobD and | cosponsored leg-
islation we introduced on May 5, 1995,
that financial institutions cannot sell
these products and imply they are
backed by the Government. That is
how you stop the Charles Keating
types. We will hold these people re-
sponsible, and we are going to stop
them from conducting these actions.
Let us not talk about defending fraudu-
lent conduct. We do not. But we must
give a person an opportunity to fight
for himself instead of giving up to the
holdup artists.

Mr. DODD. Mr. President, let me try
to bring this back to the point at hand
here. Let us get some matters off the
table. We are not talking about inten-
tional and knowing fraud. ‘““Joint and
several” still applies on intentional
and knowing fraud. We have tried to
deal in this legislation with the issue
of recklessness, because it is in that
area of recklessness that we feel the
issue of proportionate liability ought
to have some application—not inten-
tional, not knowing, but in reckless be-
havior.

Let me share with my colleagues the
thoughts of those who spent a great
deal of time on this issue. In fact, as
pointed out by one authority, the
vagueness of the recklessness standard
is one of the principal reasons, Mr.
President, that the joint and several li-
ability provisions ought to be modified.
In practice, the legal standard does not
provide protection against unjustified
and abusive claims, because juries
can—and as a practical matter do—
misapply the standard. Juries today,
quite frankly, have considerable dif-
ficulty in distinguishing innocent mis-
takes, negligence, and even gross neg-
ligence—none of which, by the way,
Mr. President, is actionable under rule
10(b)(5) from recklessness.

One commentator observed that the
courts have been less than precise in
defining what exactly constitutes a
reckless misrepresentation. The impre-
cision of the court, he went on to say,
has resulted in ad hoc, if not arbitrary
and reckless, determinations. The re-
sult is that the actual and potential
parties to section 10 and rule 10(b)(5)
actions cannot predict with any degree
of certainty how a trier of fact would
characterize alleged conduct and thus
whether it may serve the basis for li-
ability.

There is a whole series of discussions
about the problems in determining
that particular criteria. So in the reck-
lessness area, we apply the propor-
tional liability provisions. Much of the
reason goes to the heart of what the
Senator from New York was talking
about. Once you are into it, and if it is
only joint and several, and if you are a
marginal player and you could be held
for the whole amount, that is unfair
and lacks balance, just as it would be if
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you would deprive a legitimate plain-
tiff of any kind of compensation at all.

Go back and look, if you will, at the
statements of all of the preceding
members of the Securities and Ex-
change Commission on this very point.

Carter Bees said:

Allocating liability on the basis of the pro-
portion of each defendant’s contribution to a
plaintiff’s harm would address these prob-
lems by changing incentives. Plaintiffs may
be less likely to name secondary market par-
ticipants if the potential recovery from
these entities was relatively small. Second-
ary market participants who are nonetheless
sued would be more willing to defend those
cases they believed were without merit,
rather than entering into a quick settlement
in order to avoid broader liability exposure.

Adversely, | point out, affecting
these investors as well.

The Senator from New York is cor-
rect. Let us make the system work.
Let us get to court if that is where you
have to go. This involves very little
court participation because of this par-
ticular standing. ‘“You are an idiot not
to pay.” That is what their lawyers and
accountants tell them, rather than
jeopardize the entire operation, in
some cases, because of the size of the
claims.

Richard Breeden, former SEC Chair-
man noted:

The current application of joint and sev-
eral liability results in a system that should
perhaps be called inverted disproportionate
liability. Under this system, parties who are
central to a perpetrating of fraud often pay
little if anything. At the same time, those
whose involvement might be only peripheral
and lack any deliberate or knowing partici-
pation in the fraud often pay the most in
damages.

That is not right. That is unfair, Mr.
President. He concluded by saying:

Paying your fair share but no more than
your fair share of liability is hardly a radical
proposal.

That is what we are suggesting.

David Ruder, a former Chairman of
the SEC, said:

The threat that the secondary defendants
can become liable for all of the damage
caused by the primary wrongdoers has had a
dramatic affect upon the settlement negotia-
tions in large class action suits. These ac-
tions frequently have been settled by second-
ary defendants for significant sums because
of the possibility that they will be required
to pay the entire amount claimed and thus
destroying them.

He concluded:

Reform of joint and several liability is nec-
essary because the fees received by account-
ants, lawyers, and banks for their commer-
cial services do not justify enormous dollar
judgments against them on securities class
action cases.

So, Mr. President, what we have tried
to do in this bill is to strike that bal-
ance that everybody talks about rhe-
torically but denies we have achieved
here. We do not include the intentional
knowing specifically. We protect the
small investor—$200,000. Only 1 percent
of the people in this country have in-
comes in excess of $100,000. We are talk-
ing about a very small number of peo-
ple who would actually be affected. The
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overwhelming majority are still pro-
tected as a result of the widows or or-
phans provision we put in.

Also, recent data indicate that the
median net worth of American families
is $47,200. So we protect those people
when we have intentional and knowing
fraud. Even if you are marginally in-
volved, you pay all of it. That is what
we have tried to do. To wipe all of that
out strikes out the balance of this leg-
islation. That is what the years of
work have tried to achieve here.

Now, do we know how perfectly it is
going to work? No. To my colleagues
who cite potential future cases, how do
| argue against a potential future case
without knowing the facts except to
cite some draconian case that conjures
up the worst fears in people. | do not
know the exact application. | know
that presently the system stinks. That
much | know. We have made an effort
to change this, to avoid the kind of
problem that exists where 93 percent of
the cases are settled because people
make the conclusion you would be an
idiot not to do so because you are jeop-
ardizing your entire business.

There is something wrong with the
system that results in that kind of con-
clusion.

Now, we hope this will work. Time
will tell whether or not we have done it
absolutely perfectly. | suspect we have
not done it perfectly.

This much we know: The present sys-
tem does not work. It says to innocent,
relatively innocent, marginal players,
“You must assume the entire respon-
sibility for the vague standard of reck-
lessness,”” | think is unfair.

Intentional knowing—pay the price.
Protect the widows and orphans—that
you must do. To say we are sorry,
those on the periphery here will pay a
full tab where a reckless standard is
applied, | think is unfair.

We have applied the standard in the
law to see if we can get some balance
into the system, get people to court. If
there is a real fight, fight it out. Do
not just achieve these huge awards be-
cause people are afraid to go into
court, knowing what the price would be
if they are ultimately asked to pay the
entire tab, when they are only margin-
ally involved.

That is the whole purpose. Citing fu-
ture cases and what may happen down
the road, engaging in the scare tactic
approach—the Senator from New York,
the Senator from New Mexico, myself,
and others who put this bill together—
do my colleagues really believe we are
trying to do something here that would
potentially expose people to future
Keatings? By God, how could any Mem-
ber possibly draw that conclusion?

We are trying to get balance into a
system that is out of balance. That is
all this is intended to do. My hope is
that the Shelby amendment will be re-
soundingly defeated.

Mr. SHELBY. Mr. President, | ask
unanimous consent that Senators
BOXER and SARBANES be added as origi-
nal cosponsors.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SHELBY. Mr. President, | ask
that a statement by the Chairman of
the Securities and Exchange Commis-
sion regarding proportionate liability
be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

SEC Chairman Levitt has been forceful
about the need to protect fraud victims in
the insolvency situation, even when it forces
parties who are only partially responsible for
the harm to bear more than their propor-
tionate share of the damages. In 1994 House
testimony, Levitt explained:

‘‘Since securities fraud cases often involve
insolvent issuers or individuals, however,
some defendants in such cases may not be
able to pay their fair share of the damages
they have jointly caused. Advocates of pro-
portionate liability argue that joint and sev-
eral liability produces an inequitable result
in such circumstances because it forces par-
ties who are only partially responsible for
the harm to bear more than their propor-
tionate share of the damages. . . .”

“The response to this argument is that, al-
though the traditional doctrine of joint and
several liability may cause accountants and
others to bear more than their proportional
share of liability in particular cases, this is
because the current system is based on equi-
table principles that operate to protect inno-
cent investors. In essence, as between de-
frauded investors and the professional advis-
ers who assist a fraud by knowingly or reck-
lessly failing to meet professional standards,
the risk of loss should fall on the latter. De-
frauded investors should not be denied an op-
portunity to recover all of their losses sim-
ply because some defendants are more cul-
pable than others.”

Mr. SHELBY. Mr. President, | believe
the bottom line here is balance. The
balance is, who should bear the cost of
fraud? That is the question before the
Senate today. Who should bear the cost
of fraud?

Should it be the perpetrators, or
should it be the victims? It should be
the perpetrators, and never the vic-
tims. | think that is a bottom line of
American jurisprudence.

This bill, if it were to pass, would
change that, unless we adopted the
amendment that | have offered on be-
half of myself, Senators BRYAN, BOXER,
and SARBANES.

This amendment makes sense. Why
do we think the Chairman of the Secu-
rities and Exchange Commission sup-
ports it? We do not need any more
Keatings in America. We did not need
anything close to that in America. We
do not need to pass a bill up here with-
out protection of the innocent people
that invest. We should never, never,
Mr. President, try to protect the per-
petrators of wrong in America.

I believe this amendment makes a lot
of sense. 1 urge my colleagues at the
proper time to vote for it.

Mr. D’AMATO. Mr. President, | ask
for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second? There is a sufficient
second.

The yeas and nays were ordered.

Mr. D’AMATO. Mr. President, under
the agreement, we indicated we would
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vote at 10:55. Let me suggest at 10:55 we
vote.

| yield the floor to Senator DOMENICI.

Mr. DOMENICI. Mr. President, first,
I want to commend both Senator
D’AMATO and Senator DobbD for their
splendid arguments today.

While 1 normally find the distin-
guished Senator, Senator SHELBY, to be
rational and reasonable, let me suggest
in this case | would summarize this,
this way: What we have had heretofore
in the United States, before this new
approach, is a cookie-cutter complaint.

What they do is draft up a complaint,
and it contains the right words, regard-
less of the facts.

Now, we can count on it, | say to my
good friend from Mississippi, make this
joint and several, dependent upon reck-
lessness—which nobody understands—
and every complaint will accuse the
whole crowd of being reckless.

It will not be just a case of ‘“‘under
certain circumstances.” The issue will
be, those reckless people will have to
be subject to joint and several total li-
ability for a little tiny bit of neg-
ligence. It will be all of them in the
same suit, under the word ‘‘reckless,”
and we are right back where we start-
ed, and we will not have accomplished
the reforms that we seek, to balance a
very unfair system.

| yield the floor.

(At the request of Mr. DoLE, the fol-
lowing statement was ordered to be
printed in the RECORD.)
® Mr. McCAIN. Mr. President, because
of a longstanding commitment to ad-
dress the Veterans of Foreign Wars, |
will be necessarily absent on Friday. If
I were to be present, | would vote for
the Shelby-Bryan amendment on joint
and several liability.

This amendment would continue to
allow victims of securities fraud to re-
cover their losses by holding all those
who participated in the fraud joint and
severally liable for the damages.

In many instances, the primary cul-
prit in a securities fraud declares bank-
ruptcy. The only resource for an inno-
cent victim is to recover their full
losses from others who contributed to
the fraudulent activity.

While the pending bill would hold
those who ““knowingly’’ contribute to a
fraud severally liable, it would limit
the liability of those who ‘‘recklessly”
contribute. This provision means that
innocent victims will pay for the fraud
inflicted on them, rather than those
who recklessly contributed to their
victimization. That is simply not right.

Mr. President, there is serious abuse
of our litigation system. Too often,
frivolous suits are brought in order to
wrest money from defendants who find
it far easier and less expensive to settle
the case out of court than to pay the
exorbitant cost of defending them-
selves. While we must take steps to ad-
dress such abuse, we must take great
care that in that effort we do not un-
fairly diminish the ability of truly in-
nocent victims of fraud to fully recover
their losses from those who partici-
pated.e
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The PRESIDING OFFICER. Under
the previous order, the hour of 10:55
a.m. having arrived, the Senate will
now proceed to vote on or in relation
to the Shelby amendment.

The question is on agreeing to the
amendment. The yeas and nays have
been ordered.

The clerk will call the roll.

The bill clerk called the roll.

Mr. LOTT. | announce that the Sen-
ator from Colorado [Mr. CAMPBELL],
the Senator from Texas [Mr. GRAMM],
the Senator  from Idaho [Mr.
KEMPTHORNE], the Senator from Ari-
zona [Mr. KvyL], the Senator from Ari-
zona [Mr. McCAIN], the Senator from
Wyoming [Mr. SiMPSON], the Senator
from Pennsylvania [Mr. SPECTER], and
the Senator from Wyoming [Mr. THOM-
As] are necessarily absent.

| further announce that, if present
and voting, the Senator from Wyoming
[Mr. SimPsoN] would vote ‘“‘nay.”

Mr. FORD. | announce that the Sen-
ator from Arkansas [Mr. BUMPERS], the
Senator from lowa [Mr. HARKIN], the
Senator from New York [Mr. Moy-
NIHAN], the Senator from Arkansas
[Mr. PRYOR], and the Senator from Illi-
nois [Mr. SIMON] are necessarily ab-
sent.

The result was announced—yeas 30,
nays 56, as follows:

[Rollcall Vote No. 282 Leg.]

YEAS—30
Akaka Feingold Kohl
Biden Feinstein Lautenberg
Boxer Graham Leahy
Bradley Heflin Levin
Breaux Hollings Rockefeller
Bryan Inouye Sarbanes
Cohen Jeffords Shelby
Daschle Kennedy Snowe
Dorgan Kerrey Thompson
Exon Kerry Wellstone
NAYS—56
Abraham Faircloth McConnell
Ashcroft Ford Mikulski
Baucus Frist Moseley-Braun
Bennett Glenn Murkowski
Bingaman Gorton Murray
Brown Grams Nickles
gurgs grassley Nunn
yr regg Packwood
Chafee Hatch P:::I woo
Coats Hatfield Pressler
Cochran Helms Reid
Conrad Hutchison el
Coverdell Inhofe Robb
Craig Johnston Roth
D’Amato Kassebaum Santorum
DeWine Lieberman Smith
Dodd Lott Stevens
Dole Lugar Thurmond
Domenici Mack Warner
ANSWERED “PRESENT"—1
Bond
NOT VOTING—13
Bumpers Kyl Simpson
Campbell McCain Specter
Gramm Moynihan Thomas
Harkin Pryor
Kempthorne Simon
So the amendment (No. 1468) was re-
jected.
The PRESIDING OFFICER (Mr.

ABRAHAM). The majority leader is rec-
ognized.
UNANIMOUS-CONSENT AGREEMENT
Mr. DOLE. Mr. President, a number
of my colleagues are inquiring about
the schedule for the remainder of the
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day, and | want to congratulate the
managers for their good work until
late last evening after somewhere
around 10:30. This is a major bill.

What | would like to do is propound
a unanimous-consent request. | have
been told it has been worked out with
the managers for action on Monday,
and if we can do this on Monday, then
there will be no more votes today.

So | would ask consent that when the
Senate resumes S. 240 at 12 noon on
Monday—there is going to be addi-
tional debate this afternoon. This re-
fers only to Monday. We go on the bill
at 12 noon—Senator SARBANES be rec-
ognized to offer an amendment relative
to proportional liability, and there be a
time limitation of 2 hours to be equally
divided in the usual form, with no sec-
ond-degree amendments in order.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DOLE. | further ask that at 2
p.m. the Sarbanes amendment be laid
aside, and that Senator BOXER be rec-
ognized to offer a relevant amendment,
on which there be 90 minutes equally
divided, with no second-degree amend-
ment in order prior to a failed motion
to table.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. SARBANES. Could | just make
an inquiry, reserving the right to ob-
ject.

The PRESIDING OFFICER. The Sen-
ator from Maryland.

Mr. SARBANES. | have no objection.
In other words, we are leaving the
Boxer amendment open to a second-de-
gree amendment, is that right?

Mr. DOLE. Right. We were not cer-
tain what the subject matter is.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DOLE. And | further ask that at
3:30 p.m. the Senate resume the Bryan
statute of limitations amendment, and
there be 90 minutes of debate to be di-
vided in the usual form.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DOLE. The Senator indicated he
needed additional time.

| further ask that at 5 o’clock on
Monday, the Senate proceed to vote on
or in relation to the Bryan amend-
ment, to be followed by a vote on or in
relation to the Sarbanes amendment,
to be followed by a vote on or in rela-
tion to the Boxer amendment; that
there be 2 minutes for explanation be-
tween the second and third stacked
votes to be in the usual form. In other
words, Members get a brief expla-
nation. Senator BYRD suggested, |
think, a good idea. So that when they
vote, they will have the latest informa-
tion on that particular amendment.

Mr. SARBANES. There will be 2 min-
utes to a side?

Mr. DOLE. One.

Mr. SARBANES. One minute to each
side.

Mr. DASCHLE. Reserving the right
to object, | would ask the majority
leader—I am told we have one Member
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who is returning at 5 o’clock—if we
could move that to 5:15 to accommo-
date his schedule | think it would prob-
ably work a little bit better.

Mr. DOLE. As long as it does not
cause any problem. The time of 5:15 is
fine with me.

Mr. SARBANES. Senator BURNS ac-
tually spoke to me earlier, and we
slipped it from 4:30 to 5 to accommo-
date him, or as | understood it was
slipped from 4:30 to 5 to accommodate
Senator BURNS, and if we could slip it
another 15 minutes——

Mr. DOLE. At 5:15.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DOLE. The first vote will be at
5:15, and the rest will follow.

Mr. BYRD. Mr. President, before the
distinguished majority leader pro-
ceeds—reserving the right to object,
and | will not object—I thank the dis-
tinguished majority leader for provid-
ing time for explanation before the
vote on each of the stacked amend-
ments. My question is, Will there only
be three stacked votes for Monday?

Mr. DOLE. Yes.

Mr. BYRD. 1
leader.

Mr. DODD. There may be votes after
5:15.

Mr. BYRD. That was not my ques-
tion.

Mr. DODD. Stacked votes.

Mr. BYRD. Only three stacked votes.
| thank all leaders.

I have no objection.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. DOLE. For the information of all
Senators, a lot of amendments will be
debated during the day on Monday and
the first vote will occur at 5:15. We will
notify all offices, certainly the Demo-
cratic side and the Republican side,
and | again wish to thank the man-
agers for the progress. It is a very im-
portant bill. | listened to the debate
last night and learned a little bit after
I got home. You were still debating. It
is an important bill, very important
bill. In view of the progress made and
the fact there is going to be an amend-
ment debated this afternoon, | think it
is safe to announce—and | have
checked with the Democratic leader—
no more votes today.

Mr. D’AMATO addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from New York.

Mr. D’AMATO. Mr. President, as we
return to the bill, Senator BRYAN has
an amendment to offer.

Mr. FEINGOLD addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Wisconsin.

Mr. FEINGOLD. | ask unanimous
consent to speak in morning business.

Mr. D’AMATO. May | say to the Sen-
ator, because others have asked to pro-
ceed in morning business, we are ready
to take the amendment which our col-
league wants to put up, and if it is
going to be protracted, | do not want to
open the door.

Mr. FEINGOLD. | only asked to
speak in morning business for 10 min-
utes.

thank the majority
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Mr. D’AMATO. Might | ask my col-
league—because he has a time problem,
we have provided that we would go to
this—that Senator BRYAN be at least
permitted to proceed and then I would
have no objection to moving forward.

Mr. BRYAN. If I might, | can assure
my colleague that | am simply going to
lay an amendment down, speak for ap-
proximately 5 minutes, so that | do not
in any way—we did make a commit-
ment to lay this down, and | have a
time commitment in terms of a flight
to get so | will accommodate the Sen-
ator.

Mr. FEINGOLD. Mr. President, in
light of that comment, | will defer for
a few moments. And | thank the Sen-
ator from New York and the Senator
from Nevada.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

AMENDMENT NO. 1469
(Purpose: To amend the Securities Exchange

Act of 1934 to provide for a limitations pe-

riod for implied private rights of action)

Mr. BRYAN. Mr. President, | send an
amendment to the desk and ask for its
immediate consideration.

The PRESIDING OFFICER.
clerk will report.

The assistant legislative clerk read
as follows:

The Senator from Nevada [Mr. BRYAN] pro-
poses an amendment numbered 1469.

Mr. BRYAN. Mr. President, | ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment is as follows:

On page 129, between lines 16 and 17, insert
the following:

SEC. 111. STATUTE OF LIMITATIONS.

Title | of the Securities Exchange Act of
1934 (15 U.S.C. 78a et seq.) is amended by add-
ing at the end the following new section:
“SEC. 38. STATUTE OF LIMITATIONS.

““(a) IN GENERAL.—Except as otherwise pro-
vided in this title, an implied private right of
action arising under this title may be
brought not later than the earlier of—

““(1) 5 years after the date on which the al-
leged violation occurred; or

““(2) 2 years after the date on which the al-
leged violation was discovered.

““(b) EFFECTIVE DATE.—The limitations pe-
riod provided by this section shall apply to
all proceedings commenced after the date of
enactment of this section.”.

On page 131, strike line 1, and insert the
following:

“SEC. 39. PROPORTIONATE LIABILITY.”

Amend the table of contents accordingly.

Mr. BRYAN. | thank the Chair.

Mr. President and my colleagues,
this is an amendment dealing with the
statute of limitations. Some of my col-
leagues will recall that in 1991, the Su-
preme Court of the United States de-
cided by a 5-to-4 vote a case that is re-
ferred to as the Lampf decision. The
Supreme Court in that decision deter-
mined that there would be with respect
to securities actions a statute of limi-
tations that would limit an investor
from bringing a cause of action to 1
year from the point that the fraud was
discovered and in no event longer than
3 years.

The
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The Supreme Court gave that a ret-
rospective interpretation as well as a
prospective interpretation. A number
of us came to the floor in 1991, because
this would have wiped out a number of
the cases in which Charles Keating had
been named the defendant, and the
Congress corrected it. It changed the
law—that it would be 2 to 5 years.

Now, this deals prospectively. Under
the Lampf case, the 1- to 3-year statute
was identified as the appropriate stat-
ute of limitation. This amendment
would provide rather than a 1- to 3-
year statute of limitation, a 2- to 5-
year statute of limitation.

I must say that S. 240 in its original
form as introduced contained the iden-
tical provision.

So, in effect, this amendment, if
adopted, would restore S. 240 to its
original form.

The importance of the statute of lim-
itations, as the Securities and Ex-
change Commission and other regu-
lators point out, is that by the very na-
ture of these securities frauds, they are
not easily detected. The last thing in
the world we would want to do is to
give comfort to those who are clever
enough to conceal their fraud to effec-
tively preclude a plaintiff from bring-
ing his or her cause of action.

There will be much more debate on
this on Monday, but suffice it to say
what we are trying to do is to provide
2 years from the date of discovery, in
no event longer than 5 years, rec-
ommended by the Securities and Ex-
change Commission, recommended by
the North American Association of Se-
curities Administrators, and just one
point for my colleagues to con-
template.

In testimony before the Banking
Committee, the Chairman of the SEC
advised us that even with the enor-
mous resources available to the SEC,
all of the staffing that they have, and
the sophistication that they have ac-
quired over the past 60 years, it takes
approximately 2.25 years to conduct
such an investigation.

Obviously, individual plaintiffs have
much less in the way of resources
available, and their likelihood of com-
pleting an investigation in the time-
frame is considerably more limited.

What we seek to do is provide a 2- to
5-year statute of limitations prospec-
tively, and we will point out in the de-
bate with more detail on Monday the
overwhelming public policy argument
in favor of this.

Suffice it to say this has nothing to
do with frivolous lawsuits—nothing to
do with frivolous lawsuits. There are
provisions in the mark which deal with
enhanced enforcement provisions under
rule 11 of the Federal Rules of Civil
Procedure to deal with the issue of
frivolous lawsuits. This simply is a pro-
vision that will provide some fairness
to investors to be able to present their
claim in the first instance.

I thank my colleagues for permitting
me to go forward at this time.

Mr. SARBANES. Will the Senator
yield?
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Mr. BRYAN. | will be pleased to do
so.

Mr. SARBANES. Mr. President, |
want to underscore the importance of
this amendment.

| ask the distinguished Senator from
Nevada, did the Banking Committee
not report an amendment lengthening
the statute of limitations for securities
fraud actions to 2 years after the plain-
tiff knew of the violation and to 5
years after the violation occurred, fol-
lowing that Supreme Court decision?

Mr. BRYAN. Responding to the dis-
tinguished ranking member, that was,
in fact, what the Banking Committee
did, and on the floor of the Senate, the
Senate followed the lead of the Bank-
ing Committee and ultimately, as the
Senator from Maryland will recall, we
protected those cases that were pend-
ing in the 1991 action we took.

Mr. SARBANES. So the proposal,
your amendment, in effect, is seeking
to put into the law the very provision
that we had previously reported.

Mr. BRYAN. That is essentially cor-
rect. This operates prospectively. What
we did, as the Senator from Maryland
will recall, is to try to protect all of
those actions that were pending in 1991
which had been wiped out by the Su-
preme Court decision and we, in effect,
provided at that time that the operable
State law would apply, which had been,
in effect, the interpretation of the
courts over the years.

In essence, we kept those cases active
so that they could be decided on their
merits, not having been precluded by a
decision, which surprised many, that
the Court gave and particularly the
retroactive portion of that.

Mr. SARBANES. As | understand it,
following the Supreme Court decision
in the Lampf case, the then-Chairman
of the Securities and Exchange Com-
mission, Richard Breeden, a Repub-
lican nominee—because | think it is
very important to understand, as far as
Chairman of the SEC is concerned,
they are bipartisan in their view about
this matter—testified or stated, and |
quote him:

The timeframe set forth in the Court’s de-
cision is unrealistically short and will do
undue damage to the ability of private liti-
gants to sue.

Chairman Breeden pointed out that
in many cases:

. events only come to light years after
the original distribution of securities and
the cases could well mean that by the time
investors discover they have a case, they are
already barred from the courthouse.

As | understand it, the States securi-
ties regulators and the FDIC at the
time joined the SEC in this position.
As | understand it, the States securi-
ties regulators today feel very strongly
that the amendment which the Senator
is offering is an extremely important
amendment.

Mr. BRYAN. The Senator from Mary-
land is correct. This has had bipartisan
support with the Commission. Chair-
man Breeden, as the Senator points
out, strongly urged upon the commit-
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tee a 2- to 5-year statute of limitations.
That same position has been taken by
Chairman Levitt under the current ad-
ministration.

The North American Association of
Securities Administrators then and
now have urged this course of action. |
simply point out to my friend and col-
league that S. 240, in the last session of
the Congress its counterpart, had a 2-
to 5-year statute of limitations, and in
this Congress, the very bill we are de-
bating in its original form, as intro-
duced by Senators DobD, DOMENICI, and
others, had a 2- to 5-year statute of
limitations.

So what this amendment would do is
simply restore S. 240, with respect to
the statute of limitations, to its origi-
nal form as introduced by a number of
colleagues.

Mr. SARBANES. Mr. President, this
is an extremely important amendment.
The 1- and 3-year time periods are un-
realistically short, and the danger that
is associated with an unrealistically
short time period for the application of
the statute of limitations is that peo-
ple with meritorious causes will be
barred from the courthouse door.

We have statute of limitations be-
cause we say, ‘“Well, we do not want
this thing just hanging out there in-
definitely, and people ought to assert
their rights,” and so forth and so on.
But the time periods have to be reason-
able.

Under the amendment, there is a 5-
year time period regardless, so that the
victim may never know of it. If 5 years
goes by, he is closed out. The bill would
reduce that to 3 years. People have to
make their judgment, but why should
you come down on the side of conceal-
ment instead of on the other side in
terms of protecting the investor?

The 1 and the 2 years is very impor-
tant because you may discover, or
think you have discovered, the fraud,
but then you have to work it up to de-
termine whether you have a case or
not, and 1 year is a very unrealistically
short time period. In fact, | think the
Senator yesterday quoted a time period
that it took the SEC from when they
began working on a case before they
felt they could bring it. Was | correct
in that?

Mr. BRYAN. The Senator is correct. |
cited Chairman Breeden, | believe, who
indicated it was 2.25 years for the aver-
age case to fully investigate. | might
just say iIin response to the distin-
guished Senator’s point about the in-
herent complexity, Chairman Levitt
testified earlier this year on April 6,
and | will read a very short quote, in
support of the proposition before us:

Extending the statute of limitations is
warranted because many securities frauds
are inherently complex and the law should
not reward a perpetrator of fraud who suc-
cessfully conceals its existence for more
than 3 years.

I think that is a compelling policy
argument, | say to my good friend from
Maryland.

Mr. SARBANES. | think that is an
extremely important point. This does
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not affect the basis on which you can
bring the suit in any way. All the other
provisions are unaffected. This only af-
fects the time period within which the
suit must be brought.

Mr. BRYAN. The Senator is correct.

Mr. SARBANES. | say to my col-
leagues, this is a very rough bill on in-
nocent investors who have been victim-
ized, as it were swindled, and | cer-
tainly hope that at a minimum, the
Senate would be willing to restore an
appropriate statute of limitations back
to the time periods that have pre-
vailed, generally speaking, throughout
most of our experience with the securi-
ties laws. It has been related to the
State laws, and most of the State laws
are 2 to 5 and some even longer than
that, if | am not mistaken.

Mr. BRYAN. The Senator is correct,
and | think his observation is particu-
larly insightful. If you look at S. 240 in
its original form, there is only one pro-
vision that could reasonably, arguably
be supported in providing a consumer,
investor, a victim of fraud, with an ad-
ditional benefit, and that is the statute
of limitations provision. That was in
the original bill, as the distinguished
Senator from Maryland knows. During
the course of processing that legisla-
tion, for reasons which | do not under-
stand, the provision was deleted.

But even those who are the most fer-
vent advocates of the bill—I know our
distinguished colleague, Senator DoDD,
has spoken eloquently on behalf of the
statute of limitations—we may have
differences with respect to propor-
tionate liability and some other issues.
But | point out, in response to the Sen-
ator’s question, that the introducers of
the bill, Senator DobD, Senator DOMEN-
Ic1, and many others on both sides of
the aisle, felt that it was inherently
fair for the reasons which the Senator
from Maryland so aptly pointed out,
and that the statute of limitations
needs to be extended to 2 to 5 years so
those who perpetrate fraud do not ben-
efit by the cleverness of their ability to
conceal.

| yield the floor.

Mr. BOND. Mr. President, S. 240, the
private securities litigation legislation
addresses a very important issue of
concern to many Americans, securities
litigation reform. While this is a sub-
ject that | believe needs to be ad-
dressed and one | have some personal
views and experience in, | will not be
participating in the debate or votes on
the floor.

I inform the Senate that | am cur-
rently engaged in securities litigation
of the kind this legislation seeks to re-
form. As a result, | have decided to
recuse myself from the debate. Given
the status of my current suit and the
issues before the Senate, | have been
advised that | should not participate in
the proceedings or voting on the floor.

Mr. DOLE. Mr. President, the high
cost of litigation imposes an enormous
burden on our economy. According to
some estimates, legal judgments ac-
count for 2.3 percent of our gross na-
tional product. Plaintiffs’ lawyers earn
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nearly $20 billion annually in legal
fees, often as a result of contingency-
fee arrangements guaranteeing a 30 or
40 percent share of any jury award.

These are the big-picture statistics.
But, as we all know, the fear of litiga-
tion can hit much closer to home:

Playgrounds and little leagues shut
down because local communities can’t
afford the insurance. Boy Scout troops
disband because there aren’t any adults
around who are willing to be troop
leaders. Doctors practice defensive
medicine, increasing the cost of health
care in the process. Volunteers stay
home instead of offering their services
to the community. Police officers start
second-guessing their own actions,
wondering whether they’re going to be
hauled into court for some minor
misstep.

Even worse, people start to lose faith
in the system. They begin to view the
system not with respect, but as an op-
portunity to make a quick buck. Ev-
eryone becomes a potential victim.
Every social transaction, no matter
how minor or benign, becomes a poten-
tial lawsuit leading to a multimillion-
dollar jackpot.

That is why comprehensive legal re-
form is so important—not only to re-
duce costs for businesses and consum-
ers alike, not only to protect the inno-
cent from frivolous lawsuits, but also
to restore a sense of perspective and
personal responsibility.

So, earlier this year, the Senate took
the historic step of passing landmark
product liability reform legislation.

And, today, we continue the reform
process in another key area—the area
of securities litigation.

Why securities litigation? Because
our securities markets provide the fuel
that drives our economy. When these
markets run efficiently, allocating cap-
ital to established companies and to
newer, emerging businesses, we all win
out with more economic growth, more
jobs, a stronger economy.

Of course, those who seek to invest in
our securities markets need to be con-
fident that these markets operate effi-
ciently and fairly. And that is why
Congress acted more than 60 years ago
to promote investor confidence by
passing the Landmark Securities Act
of 1933 and the Securities Exchange Act
of 1934.

Unfortunately, a handful of lawyers
today devote their professional lives to
gaming the system by filing strike
suits alleging violations of the Federal
securities laws—all in the hope that
the defendant will quickly settle in
order to avoid the expense of prolonged
litigation. The lawyers who file these
suits often rely on professional plain-
tiffs, shareholders with only small
stake in the company being sued, but
who are nonetheless willing to stand on
the sidelines ready to lend their names
to the litigation.

Needless to say, these strike suits are
often baseless, triggered not by any
evidence of fraud, but by a drop in
stock price or the announcement of
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some bad news by the company. In ef-
fect, the lawsuits act as a litigation
tax that raises the cost of capital and
chills disclosure of important cor-
porate information to shareholders.
High-technology, high-growth compa-
nies are particularly vulnerable to
these baseless strike suits because of
the volatility of their stock prices.

S. 240, the Private Securities Litiga-
tion Reform Act of 1995, seeks to re-
duce the number of meritless securities
fraud cases, while protecting investors,
by proposing several commonsense re-
forms:

First, it puts an end to the use of pro-
fessional plaintiffs by requiring that
the court appoint as the lead plaintiff
the party willing to serve in this capac-
ity who has the greatest financial
stake in the outcome of the litigation.

Second, it clamps down on sky-
rocketing attorney’s fees by requiring
that fees be awarded as a percentage of
the actual recovery based on the ef-
forts of the attorney.

Third, it retains joint and several li-
ability for those who knowingly com-
mit fraud, but establishes a system of
proportionate liability for other, less
culpable defendants.

Fourth, it adopts the second circuit’s
pleading standard, which requires spec-
ificity when pleading securities fraud
cases. As a result, general allegations
of fraud will no longer be enough to
justify a lawsuit.

And fifth, it creates a statutory safe
harbor for those companies whose
good-faith estimates about future earn-
ings do not materialize. Statements
that are knowingly false, however, are
not protected by the safe harbor.

Mr. President, | want to commend
my colleagues, the chairman of the
Banking Committee, Senator D’AMATO,
and the chairman of the Budget Com-
mittee, Senator DoMENICI, for their
leadership in moving this bill through
Senate. | also want to commend my
colleague from Connecticut, Senator
DobD, whose involvement in this issue
is proof that there is nothing partisan
about securities litigation reform.

Mr. BURNS. Mr. President, | rise
today to add my voice to those who are
supportive of this legislation and to
also take the opportunity to commend
the sponsors of S. 240, Senator DOMEN-
ICI and Senator DobDD. It is through
their hard work and effort that we now
have a balanced bill that protects both
investors, and defendants of securities
litigation.

It almost seems as if the class—ac-
tion securities fraud suit has become a
feature of doing business for just about
every size and type of company in the
United States. In 1990 and 1991, a record
614 securities class action suits were
filed in Federal courts against Amer-
ican businesses. In an article printed in
the Wall Street Journal on September
10, 1991, Mr. Vincent O’Brien reported
that he collected data on more than 330
Federal class-action securities-fraud
cases involving common stock. In
every case, the plaintiffs alleged mate-
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rial misrepresentations and omissions
by management regarding the true
health and potential of the defendant
company. Of the 330 case sample, only
3 cases were decided by a jury; an addi-
tional 5 were dismissed or withdrawn,
and an astonishing 96 percent were set-
tled out of court.

Proponents of securities class actions
say that the suits prevent fraud and
help maintain the integrity of finan-
cial markets. It is certainly true that
one aspect of a fair marketplace is that
those persons who have been injured by
fraud in connection with a securities
transaction, have some avenue avail-
able to retrieve their losses.

While the current system does pro-
vide for a means to address fraud, the
evidence is overwhelming that the real
victims of securities fraud are not re-
ceiving adequate compensation for
their losses. In fact, the plaintiffs in a
lawsuit, those who were actually dam-
aged, obtain only about 60 percent of
the settlement while attorneys’ fees
and litigation expenses eat up the rest.
Moreover, because plaintiffs’ attorneys
only pursue cases involving large offer-
ings, the lion’s share of the stock at
issue tends to be held by institutional
investors. Small investors often ac-
count for only an insignificant percent-
age of the shares at issue.

Many of these lawsuits, whether they
are with or without merit, generally
come to the same end. Settlement
amounts depend entirely on the
amount of damages claimed or the de-
fendants’ insurance coverage. The sad
part is, that between 5 and 15 cents on
each dollar sought is actually returned
to the plaintiffs while the lawyers av-
erage $1 million in fees for each case.

Mr. President, it has become far too
easy and profitable to file securities
suits. Computer tracking of stock
prices has led to nearly instantaneous
suits filed by class action plaintiffs’ at-
torneys. The incentive to the lawyers
for being first is simple: Usually the
judge who ultimately presides over the
case will name the lawyers who got
their cases filed first to be lead coun-
sel. On what basis do they file? If a
company’s earnings are less than pro-
jected, a suit is filed claiming share-
holders were not told of the dangers. If
earnings shoot through the roof, they
can be sued for withholding good infor-
mation that would have prevented im-
patient stockholders from selling their
stock. Such suits, or threats of suits,
have a serious consequence of deterring
valuable risk-taking and cause quali-
fied persons to be unwilling to serve as
directors because of the risks of liabil-
ity. American business and the Amer-
ican consumers are the big losers.

Mr. President, once a suit is filed, de-
fendants face enormous incentives to
settle. Those who choose to fight the
allegations face large legal fees even if
they ultimately prevail. For some de-
fendants, the stakes are even higher
because the law currently does not dis-
tinguish differing degrees of fault and
you could very well be liable for losses
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attributed to other parties. Even
though claims might be completely
meritless, firms feel coerced to settle
rather than assume the open-ended
risk.

The legislation we have before us
today will go a long way toward curb-
ing abuses in securities litigation. It
will provide a filter at the earliest
stage of a lawsuit to screen out those
that have no factual basis. A complaint
should outline the facts supporting the
lawsuit and not just a simple assertion
that the defendant acted with intent to
defraud. If the complaint does not set
forth the facts supporting each of the
alleged misstatements or omissions,
the law suit may be terminated.

In order for the judge to be able to
determine whether the case has any
merit prior to subjecting the defend-
ants to the time and expense of turning
over the company’s records, a stay of
discovery is included in this bill. A typ-
ical tactic of plaintiff lawyers is to re-
quest an extensive list of documents
and to schedule an ambitious agenda of
depositions that take up the time and
resources of a company. The discovery
costs comprise 80 percent of the ex-
pense of defending a securities class ac-
tion lawsuit. The stay of discovery pro-
vision will provide the defendants with
the opportunity to have a motion for a
dismissal considered prior to entering
into the costly discovery process.

Securities laws are intended to help
investors by ensuring a flow of accu-
rate information about public compa-
nies. However, the present system re-
duces the amount of information as
companies limit their public state-
ments to avoid allegations of fraud. In
fact, an American Stock Exchange sur-
vey found that 75 percent of corporate
CEOQO’s limit the information disclosed
to investors out of fear that greater
disclosure would lead to an abusive
lawsuit. To encourage disclosure of in-
formation, the bill will create a statu-
tory safe harbor.

To deter plaintiffs’ attorneys from
filing meritless securities class ac-
tions, judges will have the authority to
review the conduct of attorneys and
discipline those who file frivolous
suits. Suits filed with little or no re-
search into their merits can cost com-
panies thousands of dollars in legal fees
and company time. According to a
sample of cases provided by the Na-
tional Association of Securities and
Commercial Law Attorneys [NASCAT]
21 percent of the class action cases
were filed within 48 hours of a trigger-
ing event such as the announcement of
a missed earnings projection. Innocent
companies pay millions of dollars de-
fending these frivolous cases and are
left with large attorney bills even when
they win. If a judge finds that an attor-
ney filed a frivolous suit, he can award
sanctions as appropriate.

This bill ensures that those primarily
responsible for the plaintiff’s loss bear
the primary burden in making the
plaintiff whole. Under current law,
codefendants each have liability for 100
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percent of the damages irrespective of
their role in a fraudulent scheme. In
this bill, the courts would determine
who has committed knowing securities
fraud, and hold them fully responsible
for all damages. Any other defendants
named in the suit would be held pro-
portionately liable.

As we all know, there are instances
when a defendant is insolvent and is
unable to pay their share of damages.
This bill contains provisions to ensure
that investors are compensated in
cases where there is an insolvent
codefendant. When plaintiffs are un-
able to collect a portion of their dam-
ages from an insolvent codefendant,
the proportionally liable codefendants
would be required to pay up to 150 per-
cent of their share of damages.

Mr. President, we have heard a lot of
talk that this legislation would ad-
versely impact small investors. Noth-
ing could be further from the truth be-
cause this bill actually provides special
protection for them. AIll defendants,
whether they are jointly and severally
liable or proportionately liable, would
be held fully responsible for the
uncollectible shares of plaintiffs whose
damages are more than 10 percent of
their net worth, if their net worth is
less than $200,000. Providing special
protection for small investors is a crit-
ical component of this bill and one I
support strongly.

Mr. President, there has been an ef-
fort by the critics of this bill to mis-
represent the facts. Several opponents
have claimed that if the bill had been
law during the savings and loan crisis,
investors defrauded by Charles Keating
would have been left without remedy.
However, they fail to tell you that
most of the losses from the S&L crisis
did not result from securities fraud and
this bill would not apply. The primary
enforcement mechanism in dealing
with the S&L crisis was the bank regu-
latory system, not the Federal securi-
ties law.

Finally, oppoinents allege that S. 240
would make it impossible for
municpalities to recoup losses from se-
curities fraud involving derivatives.
However, the Domenici-Dodd bill pre-
serves investors’ rights to sue. Just as
under current law, defrauded investors
who purchased or sold derivatives
would still be able to sue defendants
who had actual knowledge of the fraud
or who acted recklessly.

In concluding, Mr. President, legisla-
tive reform is needed to return ration-
ality to the system so that meritorious
claims are compensated and meritless
claims are neither rewarded nor en-
couraged. Business desperately needs
relief from both the financial and man-
agement burdens attending these abu-
sive suits. | encourage my colleagues
to support this legislation and | once
again want to commend Senator Do-
MENICI and Senator DobD for their tre-
mendous work on this bill.

Mr. FEINGOLD. Mr. President, | ask
unanimous consent to speak as in
morning business.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

THE BUDGET RESOLUTION
AGREEMENT

Mr. FEINGOLD. Mr. President, |
would like to say a few words about
what has happened with regard to the
concurrent budget resolution. The Re-
publican leadership have unveiled their
final conference budget proposal. | just
have to say that | am appalled at the
fiscal irresponsibility that it rep-
resents.

I, for one, disagree with some other
Democrats in that | am glad the Presi-
dent came in with a budget that had a
date certain for balancing the budget. |
am glad that the Republicans are
working on a date certain to balance
the budget. | happen to think both of
them wait too long. | think it can be
done before the year 2000, if you really
put everything on the table.

I recognize that the President him-
self has proposed a tax cut—certainly,
a much more modest tax cut than the
various Republican proposals. | happen
to disagree with any tax cut at this
time if we are going to balance the
budget as fast as we can, Mr. President.
But this agreement last night really
takes the cake. It includes a massive,
$245 billion tax cut—not the $50 or $60
billion the President was talking
about, or $90 billion that some said the
process would end up with, but really
an unbelievably high figure, at a time
when this country has a $5 trillion
debt. A $245 billion tax cut over the
next 7 years.

Mr. President, such a tax cut at this
time is so fiscally irresponsible as to be
downright reckless. To me, Mr. Presi-
dent, this is not just a budget com-
promise, it is a compromising of the
economic health of the American peo-
ple. It could not come at a worse time.
It could not be more irresponsible. This
is a deal cut in the back room by mem-
bers of one party, which sacrifices the
whole principle of fiscal discipline for
very shallow political ends, Mr. Presi-
dent. | am afraid the Senate budget
conferees have totally caved in to po-
litical gamesmanship, Presidential pol-
itics, and the Contract With America.

I was watching TV this morning. On
the Today Show, | saw the Speaker’s
comment when the reporters asked him
what this deal was all about. With a
wink, the Speaker said, ‘““You are going
to have more take-home pay. You will
like it.”” He knows what he is doing. He
is trying to tell the American people
they can have their cake and eat it,
too. They can have a $245 billion tax
cut and a balanced budget by 2002.

But the American people know bet-
ter. They know that cannot be done. In
fact, | would almost understand it if
this deal was based on a political un-
derstanding of what the people in
America really want. But | cannot find
anywhere in the State of Wisconsin,
which | represent, people clamoring for
a tax cut. | have been watching this
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carefully every day since last Novem-
ber. The people of my State, whether
Republicans or Democrats, million-
aires or working-class people, are not
clamoring for tax cuts. They know you
cannot have a $245 billion tax cut and
balance the budget by 2002 or 2005, or
any time in the foreseeable future.

So | find this hard to understand. It
does not seem to fit politics. It cer-
tainly does not fit policy, and certainly
does not fit in with our economic needs
and the goal of eliminating the deficit.
I remember a few months ago that the
chair of the other body’s Budget Com-
mittee went to a town meeting in his
district, and he got confirmation that
the American people in his district
want a balanced budget. He said, ‘“You
folks want a tax cut, too, do you not?”’
Guess what, the crowd overwhelmingly
told the budget chair in the other body
they did not want a tax cut because we
need to balance the budget now. Well,
the chair of that committee com-
pletely ignored the wishes of the people
at his town meeting, and he went
ahead and joined in this deal to take
$245 billion that could be used for defi-
cit reduction and give it particularly
to those who are the wealthiest among
us.

Mr. President, the proposed tax cut
jeopardizes not only an opportunity to
eliminate the Federal deficit and bal-
ance our books, it risks our Nation’s
economy. Mr. Greenspan and the Fed-
eral Reserve may be considering lower-
ing interest rates because of the possi-
bility now of some sort of recession.
But a fiscally irresponsible tax cut of
$245 billion could put any plans to
lower interest rates on hold, and might
even lead to an interest rate increase.

To accommodate this unnecessary
tax cut and to accommodate an un-
justified increase of $58 billion, to an
already bloated defense budget, this
document that was cooked up in the
last few days adds to defense and forces
draconian cuts in the most important
programs in the budget. There are
stark parallels between the level of the
tax cuts, also, and the proposed cuts to
Medicare, Mr. President. The tax cut
figure from last night is $245 billion.
The Medicare cuts that the Repub-
licans say we have to have is $270 bil-
lion. It is not hard to conclude, Mr.
President, a very simple proposition:
Medicare cuts are being made to fund
tax cuts, especially for upper income
people.

| happen to be one who has said on
this floor repeatedly that some cuts in
Medicare can be made. Certainly, we
can make some cuts in administrative
aspects, in some formula-driven over-
payments, and other areas. But what
this tax cut means is that the very
harsh Medicare cuts included in the
budget agreement have to happen.
They could be reduced significantly,
cut in half, or almost completely elimi-
nated, if we did not have this $245 bil-
lion tax cut. The same goes for the
Medicaid cuts. There has been a lot of
talk about Medicare, but what about
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the impact on the poor because of these
$180 billion in Medicaid cuts? You could
completely wipe out that cut and still
have $65 billion left over if you did not
do this irresponsible tax cut.

The Senator from Massachusetts has
prepared a list here of what the prior-
ities really are represented by the deci-
sion to do tax cuts instead of having an
earlier balanced budget while taking
care of people. The priorities for the
Republican agenda here with this big
tax are slashing Medicare, slashing
education, reducing college opportuni-
ties that are already very thin, and
lowering wages for working families.

Mr. President, we do not even have to
have most of the Medicare cuts. We do
not have to have the Medicaid cuts. We
do not have to have the cuts in student
loans, if we use a little willpower and
resist the temptation to hand out
goodies to people in the form of tax
cuts they do not want anyway.

Mr. President, this budget imposes
devastating cuts to essential programs
in order to fund increases to the de-
fense industry. In fact, the way | like
to talk about it, there are at least
three sacred cows protected by this
budget resolution: The first one is the
tax cut; a $245 billion sacred cow that
could help solve our problems and
should be taken care of and eliminated.

Second, corporate tax loopholes,
growing at a rate of 24 percent, second
only to entitlements at 27 percent, are
not touched. They are completely pro-
tected by this budget resolution.

Finally, almost unbelievable to my
constituents, the third sacred cow—the
Defense Department budget, which not
only is not cut, it is actually increased.
Everybody in this game at this point
says, ‘“‘Gee, we have to increase the de-
fense budget at a time when we are try-
ing to balance the Federal budget.”

More important than Medicaid, edu-
cation, and college is protecting tax
loopholes, protecting tax cuts, and giv-
ing up more money to the Defense De-
partment.

Mr. President, possibly an even
greater tragedy of this budget agree-
ment is that it missed an opportunity.
This compromise missed maybe the op-
portunity to set forth the plan to bal-
ance the budget that would have had
bipartisan support in Congress, and
more importantly, broad-based support
from the American people.

I suppose there is a tiny hope that
this budget agreement still could be
prevented. | do not hold much hope for
it, but there is a chance, nevertheless,
if we defeat this irresponsible budget
agreement, we could go back to the
drawing board.

I know we could fashion a budget
plan that would have the support of the
majority of this body, and in this case
the Members on both sides of the aisle.
It would be a plan that could achieve a
balanced budget not only by the year
2002 or 2000, but even earlier; a plan
that would have a very good chance of
enacting all the ensuing appropriations
and reconciliation bills into law. Most
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importantly, Mr. President, it would be
a plan that would have the support of
the American people.

I know the votes are there. In their
hearts, | think many of my colleagues
on both sides of the aisle know it, too.
If the leadership would allow Senators
to do it, 1 bet we could have a plan
drawn up and passed within a week.

Of course, that is almost certainly
not going to happen. The leadership
will not permit Members to vote their
conscience. There are many Members
in this body on the other side of the
aisle who know and have said to me
that tax cuts do not make sense at this
time.

Whatever happened to the charade in
the Senate during the budget resolu-
tion debate? We heard Members on the
other side say there is no tax cut in the
budget resolution; what are you talk-
ing about? Some Members tried to
point out there was a $170 billion item
that said if certain things happened, we
would have $170 billion available that
could be used for a tax cut.

On the television and on the Senate
floor the fraud was perpetrated that
that $170 billion was not specifically
devoted to tax cuts. Some of the Mem-
bers on the other side were more
straightforward, including the Chair.
He did not mess around. He put out an
amendment that said if there is $170
billion, it shall be used for a tax cut.
That at least was honest. He was not
pretending. The Chair does believe in
the tax cut and was straightforward
about it.

He had a good day yesterday. Not
only did that $170 billion get locked in,
he got it up to $245 billion with the
help of the Members of the other body.
This whole charade that was played
out in the national media that the Sen-
ate Republicans were trying to fight
the tax cut has been permanently put
to rest.

Both the other House and this body
are led by folks who intend to deliver a
tax cut, at the same time they are try-
ing to tell the American people their
top priority is balancing the Federal
budget.

Extreme elements have made it clear
what happens to Members when they
vote their conscience. Presidential pol-
itics has further taken a budget that is
already thoroughly contaminated. But,
there is still the tiniest hope.

I urge my colleagues on the other
side to consider that avenue. | worked
on deficit reduction packages with
Members of both parties, and the spirit
and willingness to work together for a
fair package is there. The group led by
the Senator from Nebraska [Mr.
KERREY] and the Senator from Colo-
rado [Mr. BROWN] is one example of a
bipartisan deficit reduction effort in
which | had the chance to participate.

And | am proud to be working with
my good friend from Arizona, Mr.
McCAIN, on a number of budget re-
forms. 1 know there are Members on
both sides of the aisle who want to
work together. I know there are Mem-
bers on the Republican side who are
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simply embarrassed to put forward an
irresponsible tax cut at this time.

Mr. President, | urge them to look at
this again, to consider rejecting this
agreement and forcing the body to con-
sider, instead, a responsible budget.

Mr. President, we need to pull back
from this tax cut. We need to make a
budget that is tough, that makes jus-
tifiable cuts to all areas of Govern-
ment. Mr. President, we need a budget
that gets rid of this unwarranted tax
cut.

| yield the floor.

Mr. KENNEDY addressed the Chair.

The PRESIDING OFFICER (Mr.
GRAMS). The Senator from Massachu-
setts.

Mr. KENNEDY. Mr. President, first
of all, I want to commend my friend
and colleague from Wisconsin for his
excellent presentation. He has spoken
with great eloquence about the role
that we will be faced with here in the
U.S. Senate in these next several days.

Most importantly, he has pointed out
responsible alternatives that can help
this Nation deal with its fiscal chal-
lenges. | think all Members would be
wise to heed the clarity of his thinking
and the power of his persuasion.

I thank him very much for an excel-
lent presentation. | certainly hope our
colleagues will pay attention to it. |

Mr. President, as the Senator from
Wisconsin has pointed out, and what is
increasingly apparent to the Members
of this body and | think to the Amer-
ican people, is that there is an ongoing
process that is taking place in both the
House of Representatives and Senate as
to what is going to be the investment
policy of the United States; how we are
reflecting our priorities of what we are
going to invest in or cut back in; what
groups are going to benefit from these
decisions and judgments, and who is
going to pay a price for it.

That process has been going on for a
number of weeks. Now, with the an-
nouncement that was made last
evening, the focus has become sharper
as to the direction that the Congress
will follow.

Mr. President, the Republican budget
deal announced yesterday is one more
salvo in the Republicans’ continuing
war on working American families. In
fact, it’s another attack on senior citi-
zens, children, families, and veterans.

It pretends to protect Social Secu-
rity, while making harsh cuts in Medi-
care. But the distinction is a false one,
because Medicare is part of Social Se-
curity. Like Social Security, Medicare
is a compact between the government
and the people that says ‘“Pay into the
trust fund during your working years,
and we will guarantee good health care
in your retirement years.”

Any senior citizen who has been hos-
pitalized or who suffers from a serious
chronic illness knows full well there is
no security without Medicare; the cost
of illness is too high. A week in an in-
tensive care unit can cost more than
the total yearly income of most senior
citizens.
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In fact, the Republican attack on So-
cial Security is even more direct. The
Medicare part B premium is deducted
directly from Social Security checks.

In particular, it is the low and mod-
erate-income elderly who will suffer
most from Medicare cuts. Eighty-three
percent of all Medicare spending is for
older Americans with annual incomes
below $25,000; two-thirds is for those
with incomes below $15,000.

The conference agreement maintains
the misplaced priorities of the bills
passed separately by each House.

The Medicare cuts are so deep as to
break America’s contract with the el-
derly—even worse than the draconian
cuts passed by the Senate.

Over the life of the resolution, the
average senior will have to pay an ad-
ditional $3,200. Elderly couples will
have to pay $6,400. Seniors with the
highest health costs will pay even
more.

The authors of the resolution do not
seem to understand that the elderly
cannot afford these cuts. The average
senior only has an income of $17,750 a
year. Seniors already pay 21 percent of
their income for health care—a greater
amount than they paid before Medicare
was even enacted. Eighty-three per
cent of Medicare spending is for seniors
with incomes of less than $25,000. Two-
thirds is for seniors with incomes of
less than $15,000.

These cuts are so deep that they will
devastate not only seniors but our
health care system as a whole. Rural
hospitals, public hospitals, and aca-
demic health centers will be particu-
larly hard hit. The leaders of academic
medicine concluded that these cuts
will mean that ‘“Every American’s
quality of life will suffer.”

Cutbacks in Medicare and Medicaid
will shift costs to every working family
in the form of higher health care
charges and higher insurance pre-
miums.

Medicare is part of Social Security.
Seniors have worked hard all their
lives. They have earned their Medicare.
They deserve it. It is wrong to break
the promise of Medicare to pay for tax
cuts for the wealthy. It is a false econ-
omy to shift costs from the Federal
budget to the family budgets of senior
citizens and working families.

The Medicaid cuts are equally wrong.
Five to seven million children will lose
their coverage. One million seniors will
lose coverage. States will face huge
new fiscal burdens.

This proposal is wrong for seniors. It
is wrong for working families. It is
wrong for children. And it is wrong for
America.

The fundamental unfairness of this
proposal is plain. Because of gaps in
Medicare, senior citizens already pay
too much for the health care they need.
Average elderly Americans pay an as-
tounding one-fifth of their income to
purchase health care—more than they
paid before Medicare was enacted 30
years ago. And the reason we enacted
Medicare was because the elderly faced
a health care crisis then.
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Lower income, older seniors pay
more than a fifth of their income for
health care. Medicare does not cover
prescription drugs. And its coverage of
home health care and nursing home
care is limited.

Unlike private insurance policies,
Medicare does not have a cap on out-of-
pocket costs. It does not cover eye care
or foot care or dental care. Yet this
budget plan piles additional medical
costs on every senior citizen—while the
Republican tax bill that has already
passed the House gives a lavish tax
break to the rich.

It is interesting to compare the gen-
erous benefits that the authors of this
resolution enjoy under the FEHBP plan
available to every member of Congress
to the much less comprehensive bene-
fits provided by Medicare. Medicare
has no coverage at all for outpatient
prescription drugs, although they are
fully covered under Blue Cross-Blue
Shield Standard, the most popular
FEHBP plan. The combined deductible
for doctor and hospital services under
Blue Cross/Blue Shield is $350. For Med-
icare, the combined deductible is $816.
Blue Cross/Blue Shield covers unlim-
ited hospital days with no copayments.
Under Medicare, seniors face a $179 per
day copayment after 60 days and $358
after 90 days. After 150 days, Medicare
pays nothing at all.

Medicare covers a few preventive
services, but it does not cover
screenings for heart disease, colorectal
cancer, and prostate cancer—all cov-
ered by FEHBP benefits. Dental serv-
ices are covered for Members of Con-
gress—but not for senior citizens.
Members of Congress are protected
against skyrocketing out-of-pocket
costs by a cap on their total liability,
but there is no cap on how much a sen-
ior citizen has to pay for Medicare
copayments or deductibles.

Members of Congress earn $133,600 a
year. The average senior’s income is
$17,750. For the limited Medicare bene-
fits they receive, seniors pay $46 a
month, but for their comprehensive in-
surance coverage Members of Congress
will pay a grand total of $44 a month.
Senior citizens pay $2 more out of in-
comes only about one-eighth as large.

Republicans do not seem to under-
stand that the average senior citizen
has an income of only $17,750 a year.
The Republican budget will force mil-
lions of elderly Americans to go with-
out the health care they need. Millions
more will have to choose between food
on the table, heat in the winter, paying
the rent, and paying for medical care.
Any plan that does that is cruel and
unjust.

Senior citizens have earned their
Medicare. They have paid for them, and
they deserve them. Yet our Republican
friends would deny them these much
deserved benefits.

How do they explain this to senior
citizens? This is a budget that Marie
Antoinette would love—‘‘let them eat
cake.” And it is Medicare that is being
sent to the guillotine.
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The Medicare cuts in this resolution
harm more than senior citizens. These
proposals will also strike a severe blow
to the quality of American medicine—
damaging hospitals and other health
care institutions that depend heavily
on Medicare.

These institutions provide essential
health care for Americans of all ages,
not just senior citizens. Progress in
medical research and training of health
professionals depends on the financial
stability of these institutions academic
health centers, public hospitals, and
rural hospitals will bear an especially
heavy burden. As representatives of the
academic health centers that guaran-
tee our world-renowned excellence in
health care said of the Republican
budget, ‘““Every American’s quality of
life will suffer as a result.”

In addition, these massive costs will
inevitably impose a hidden tax on
workers and businesses. They will face
increased costs and higher insurance
premiums, as physicians and hospitals
shift even more costs to the
nonelderly. Accordingly to recent sta-
tistics, Medicare now pays only 68 per-
cent of what the private sector pays for
comparable physicians’ services; for
hospitals care, the figure is 69 percent.
The proposed Republican cuts will
widen this already ominous gap.

Republicans have argued that the
deep cuts are needed to save Medicare
from bankruptcy. The hypocrisy of this
claim is astonishing. Just a few weeks
ago—before they began to feel the po-
litical heat on Medicare cuts—the Re-
publicans passed a tax bill in the House
that took almost $90 billion in reve-
nues of the Medicare hospital insur-
ance trust fund over the next 10 years—
and brought it that much closer to in-
solvency. We did not hear a word then
about the impending bankruptcy of
Medicare.

We also did not hear about it when
last year’s Medicare trustee’s report
was issued. Republicans were too busy
last year blocking health reform and
pretending there was no health care
crisis at all.

This year’s trustees report actually
shows the Medicare trust fund to be in
a stronger financial position than last
year. The new-found Republican con-
cern for the solvency of the Medicare
trust fund is a sham—a convenient pre-
text to rob Medicare to pay for tax
breaks for the rich. Medicare is no-
where near as bankrupt as Republican
priorities.

It is true that the April 3 report of
the Medicare trustees projects that the
Medicare hospital insurance trust fund
will run out of money by 2002. But few
if any Republicans would be talking
about Medicare cuts of this magnitude,
absent the need to finance their tax
cuts for the wealthy. As the Medicare
trustees themselves noted in their re-
port, modest adjustments can keep
Medicare solvent for an additional dec-
ade—plenty of time to find fair solu-
tions for the longer term.
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Similar projections of Medicare in-
solvency have been made numerous
times in the past, but adjustments en-
acted by Congress were able to deal
with the problem without jeopardizing
beneficiaries. Now is no different. For
example, an estimated 20 percent of all
Medicare hospitalizations could be
avoided with better preventive services
and more timely primary and out-
patient care. As much as 10 percent of
all Medicare expenditures may be due
to fraud, and could be reduced or elimi-
nated by better oversight.

Some Republicans have accused
Democrats of attempting to scare
America’s senior citizens. Senior citi-
zens do have reason to fear what this
budget resolution will do to their Medi-
care benefits. But the real fearmongers
are those who attempt to cloak their
misguided budget in demagoguery
about the bankruptcy of Medicare.

We do not have to destroy Medicare
in order to save it.

Another false Republican argument
in defense of Medicare cuts is that they
are not really a cut, because the total
amount of Medicare spending will con-
tinue to grow. The fact is that the Re-
publican plan calls for spending far less
on Medicare than the Congressional
Budget Office says is necessary to
maintain the current level of services
to the elderly.

Every household in America knows
that if the cost of your rent, the cost of
your utilities, and the cost of your food
go up—and your income stays the
same—you have taken a real cut in
your living standard.

Only in Washington could someone
say with a straight face that making
senior citizens pay hundreds of dollars
a year more for their medical needs is
not a cut in their benefits. Every sen-
ior citizen understands that.

Republicans speak of a cut in de-
fense, even though defense spending
has stayed stable. Apparently, the
same Republican logic does not apply
to senior citizens that applies to de-
fense. Well, | say to them—a cut is a
cut is a cut—whether it is in Medicare
or Social Security or national defense.

The third specious Republican argu-
ment is that Medicare costs can be cut
by encouraging senior citizens to join
managed care. True, such care may
help bring Medicare costs under con-
trol—in the long run. Enrollment by
senior citizens in managed care is al-
ready increasing rapidly. It is up 75
percent since 1990. But no serious ana-
lyst believes that increased enrollment
in managed care will substantially re-
duce Medicare expenditures in the
timeframe of the proposed Republican
cuts.

In fact, according to the General Ac-
counting Office, Medicare now actually
loses money on managed care, because
the healthiest senior citizens tend to
enroll in managed care and the pay-
ment formula is too generous. This
kind of problem can easily be worked
out, and will help to restore the fiscal
stability of the program. But the only
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way to save serious money in the short
term on managed care is to penalize
those who refuse to join. This harsh op-
tion has already been suggested by the
Republican health task force in the
House of Representatives.

| say to my Republican colleagues—it
is wrong to force senior citizens to give
up their freedom to choose their own
doctors and hospitals. It is wrong to
penalize them financially if they refuse
to enroll in managed care.

The American people will never ac-
cept a policy that tells senior citizens
they have a right to go to the hospital
and doctor of their choice, or that puts
unfair financial pressure on senior citi-
zens to give up that right.

A further Republican argument is
that deep cuts in Medicare are nec-
essary to balance the budget. That ar-
gument refutes itself. It is nothing of
the kind. All it proves is that Repub-
lican priorities are wrong. There is a
right way to balance the budget, and a
far-right way. And unfortunately, the
Republicans have picked the latter.

It is true that we need to bring
health care spending under control.
But that applies to all health spending,
not just Medicare. As President Clin-
ton told the White House Conference
on Aging last month, 40 percent of the
projected increase in Federal spending
in coming years will be caused by esca-
lating health costs.

But what this Republican budget
fails to recognize is that the current
growth in Medicare spending is a symp-
tom of the underlying problems in the
entire health care system—not a defect
in Medicare alone.

In fact, Medicare has done a better
job than the private sector in restrain-
ing costs in recent years. Since 1984,
Medicare costs have risen at an annual
rate that is 24 percent lower than com-
parable private sector health spending.
As a result, Medicare now pays only 68
percent of what the private sector
charges for comparable physicians’
services; for hospital care, the figure is
69 percent.

Slashing Medicare unilaterally is no
way to balance the budget. It will sim-
ply shift costs from the budget of the
Federal Government to the budgets of
senior citizens, their children, and
their grandchildren. That’s not a real
saving.

Moreover, senior citizens will also
face greater discrimination from physi-
cians and hospitals less willing to ac-
cept them as patients, because Medi-
care reimbursements are already much
lower than the reimbursements avail-
able under private insurance. Previous
cuts in Medicare have already led to
serious cost shifting, as a physicians
and hospitals seek to make up their re-
duced income from Medicare patients
by charging higher fees to other pa-
tients. The result has been higher
health costs and health insurance pre-
miums for everyone, as cost shifting
becomes a significant hidden tax on in-
dividuals and businesses.

The right way to slow rising Medi-
care costs is in the context of broader
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health reforms that will slow health
cost inflation in the system as a whole.
That is the way to bring Federal health
costs under control, without cutting
benefits or shifting costs to working
families. In the context of broader re-
form, the needs of academic health
centers, rural hospitals, and inner city
hospitals can also be met. Unilateral
Medicare cuts alone, by contrast, will
reduce the availability and quality of
care for young and old alike.

The cuts in Medicaid proposed in the
Republican budget are equally unfair—
a total of $175 billion over 7 years. The
double whammy of huge Medicare cuts
and huge Medicaid cuts will hit hos-
pitals and other health care providers
even harder than Medicare cuts alone.
Struggling State governments and
State and local taxpayers will also face
heavy burdens. Massachusetts would
lose billions of dollars in Federal
matching funds over the next 7 years.
By the year 2002, we would need to in-
crease State spending by 26 percent to
maintain current program levels. Other
States with higher Federal matching
rates would be hit even harder.

States cannot afford these huge in-
creases. And the impact of these arbi-
trary cuts on working American fami-
lies is even more disturbing. Medicaid
is a key part of the safety net for sen-
ior citizens, the disabled, and children.
Two-thirds of all Medicaid spending is
for senior citizens and the disabled. If
an elderly American becomes sick
enough to need long-term nursing
home care, Medicaid is the only source
of funding after personal savings are
exhausted. Cuts in Medicaid will mean
that needed care for senior citizens is
denied. Heavy additional burdens will
be imposed on their children and
grandchildren.

At a hearing in the last Congress by
the Labor and Human Resources Com-
mittee in Quincy, MA, one of the wit-
nesses was a retired veteran named
Clifford Towne, who lived with his wife
Marie in South Dartmouth.

Clifford Towne is a veteran who
fought in World War Il. He worked hard
all his life in the textile business. When
he retired, he had over $100,000 in the
bank. He owned his own home, and he
had a good pension from Social Secu-
rity. But both he and his wife devel-
oped serious medical problems. High
medical costs that Medicare did not
cover well enough—especially prescrip-
tion drugs—had wiped out his savings.
He had to run up large debts. As he told
our committee, he tried to qualify for
Medicaid, but his Social Security in-
come was too high. ““They told me,”” he
said, ‘““that the only way | could get
help for my wife was to leave her. But
after 48 years, | just couldn’t do that.
I'd rather kick the bucket than be
forced to get a divorce. So my wife and
| talked it over and decided that when
we couldn’t pay for the drugs any
more, we just would have to stop tak-
ing the prescription drugs. We’d rather
pass away together—or at least as
close together as we can. About 3 or 4
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months ago, | already cut down on
drugs for my blood pressure. | don’t
want my wife to have to cut down on
her medications until we have no other
choice.”

Children depend on Medicaid as well.
Eighteen million children—more than
a quarter of all children in our coun-
try—receive health care under Medic-
aid. More than half of these children
are members of working families. Their
parents work hard—most of them 8
hours a day, 40 hours a week, 52 weeks
a year. Without Medicaid’s help, all
their hard work will not buy their chil-
dren the health care they need.

We often hear that the reason to bal-
ance the budget is for America’s chil-
dren. A budget that denies health care
to millions of children is the wrong
way to express concern for their future.

Not only does the Republican budget
slash health benefits for low-income
children, it cashes out the investments
we have made in the Nation’s youth by
cutting education programs severely
over the next 7 years.

And for what purpose? To ‘“‘ensure a
better future for our children?’’ To pro-
vide them with “more and better op-
portunities than we now enjoy?”’ Noth-
ing could be further from the truth.

Every parent knows that education is
the foundation of a better life for their
children. Deep Republican cuts in edu-
cation betray the hopes and dreams of
parents for their children and under-
mine the Nation’s future strength. As
America moves into the high-tech-
nology world of the 21st century, our
schools and colleges and students need
more help, not less.

The Senate budget contained the
largest education cuts in U.S. history—
over one-third of the investment in
education by the year 2002, and $30 bil-
lion in cuts in financial aid to college
students.

This budget conference agreement
makes these completely unacceptable
cuts worse. During floor debate on the
Senate budget resolution, we passed a
bipartisan amendment by a vote of 67
to 42 to restore $9.4 billion to student
loan accounts so that students would
not face increases in personal indebted-
ness of up to 50 percent. Republicans
and Democrats in both the House and
the Senate wrote to the conferees to
urge them to adopt the Senate number
on student loans. Fourteen Senate Re-
publicans signed a ‘‘Dear Colleague”’
letter to the conferees reinforcing this
point.

And what does this budget agreement
do? It requires $10 billion to be taken
from students in the form of increased
fees and interest rates on student
loans; 88 percent of the cuts in student
aid contained in this budget fall on
families earning $75,000 or less. The Re-
publicans claim to balance the budget
to protect the next generation. But
they are more than willing to bury this
generation of students in debt. And for
what? To pay for tax cuts for the
wealthy.
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The following is a summary of the
consequence of the conference edu-
cation cuts:

Overall: Largest education cuts in
U.S. history; eliminates 33 percent of
the Federal investment in education by
year 2002 based on Congressional Budg-
et Office estimates.

College aid: Cuts $30 billion in Fed-
eral aid to college students over the
next 7 years. Half of all college stu-
dents receive Federal financial aid; 75
percent of all student aid comes from
the Federal Government.

Increases personal debt for students
with subsidized loans by 20 to 48 per-
cent by eliminating the in-school in-
terest subsidy. Affects up to 4 million
students a year; undergraduate stu-
dents who borrow the maximum of
$17,125 will pay an extra $4,920.

Reduces Pell grants for individual
students by 40 percent by the year 2002,
or terminates Pell grants altogether
for over 1 million students per year,
even assuming a freeze at 1995 funding
levels.

Could increase up-front student loan
fees by 25 percent, raise interest rates
on student loans, or eliminate grace
period for students to defer payment on
loans after graduation.

School aid: Elementary and Second-
ary Education Act—Cuts funding for
improving math and reading skills to 2
million children; reduces funding for
60,000 schools.

Safe and drug free schools—Cuts over
$1 billion in antidrug and antiviolence
programs serving 39 million students in
94 percent of the Nation’s school dis-
tricts.

Head Start: Denies preschool edu-
cation to between 350,000 and 550,000
children.

Special education: Eliminates $5 bil-
lion in Federal support for special edu-
cation services for 5.5 million students
with disabilities.

Goals 2000: Denies assistance to 47
States and more than 3,000 school dis-
tricts helping students to achieve high-
er education standards.

School-to-work: Cuts $5.3 Dbillion
from initiatives to improve job skills
for up to 12 million students through
local partnerships of businesses,
schools and community colleges.

Technology: Eliminates Federal ini-
tiatives to develop and provide edu-
cational technology for the classroom
through collaboration with private
funders.

In the last Congress, Republicans and
Democrats stood together as the edu-
cation Congress. In the last Congress,
we voted 98 to 1 to expand Head Start
to make preschool available to more
children. Yet the Republican budget
eliminates hundreds of thousands of el-
igible children from Head Start over
the next 7 years.

In the last Congress, we voted 77 to 20
to improve the way the Federal Gov-
ernment supports elementary and sec-
ondary education. We strengthened our
commitment, through title I, to help
children improve their basic reading
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and math skills. The Republican budg-
et denies those services to millions of
children and reduces funding for tens of
thousands of schools. These damaging
cuts would affect virtually every public
school in the country, and many paro-
chial and private schools as well.

In the last Congress, we enacted
Goals 2000—again with a bipartisan
vote—to support States in their efforts
to develop high standards for students.
The Republican budget denies assist-
ance to States and thousands of school
districts, drastically reducing Federal
support for these essential reform ef-
forts.

In the last Congress, we joined to-
gether to create school-to-work initia-
tives that provide seed money to every
State to design and implement systems
that will provide more effective con-
nections for young people between
classroom learning and real job oppor-
tunities in local communities. The Re-
publican budget repeals this highly
successful legislation. Additionally, it
cuts billions of dollars over 7 years
from a number of education and work
preparation initiatives designed to im-
prove the job skills for students.

In the last Congress, we launched the
National and Community Service Pro-
gram—another bipartisan effort—to
support local efforts throughout the
Nation that encourage young people to
serve in their communities. Under the
Republican budget, AmeriCorps and
service learning are eliminated, deny-
ing funds for the 40,000 students plan-
ning to devote themselves to a year of
full-time service in 1996 and the 550,000
students in American schools who
could take advantage of service learn-
ing opportunities in and out of the
classroom.

And what about the Nation’s stu-
dents and working families struggling
to pay for college? In the last Congress
we enacted the Student Loan Reform
Act, which is saving the Nation’s stu-
dents over $2 billion in loan fees, lower
interest rates, and more favorable re-
payment terms.

The Republican budget cuts Federal
support for student financial aid by bil-
lions of dollars over the next 7 years.
And this is not an area where States
will pick up the slack; 75 percent of all
student aid comes from the Federal
Government, and one-half of the Na-
tion’s students receive Federal aid.

Under the Republican budget, no as-
pect of student aid would remain un-
touched. For 30 years, the Federal Gov-
ernment has paid the interest on feder-
ally subsidized Stafford loans while
students are in college, so that the in-
terest does not build up before students
graduate and can begin paying back
their loans. Under this Republican
budget, that vital support would be de-
nied.

Something has to give, and appar-
ently the Republicans have decided
that it is the Nation’s students who
must give.

And it is not only student loans that
will be slashed by the Republican budg-
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et. Over the next 7 years, Pell grants
will drop steeply. This decline in buy-
ing power comes at a time when the
cost of attending State universities is
rising by an average of 5 percent per
year.

Three other major sources of Federal
student aid—supplemental educational
opportunity grants, State student in-
centive grants, and Perkins loans—
would also be drastically cut by this
budget.

This is not sharing the pain. This is
a full-scale assault on the Nation’s stu-
dents and working families.

Thousands of students from across
the country have written to me by
mail and on the Internet to describe in
personal terms what these cuts in stu-
dent aid would mean to them. They
speak of the sacrifices their parents are
making, the extra jobs they are hold-
ing down, and the value of every dollar
in financial aid making it possible for
them to pursue their education.

Let me share with you a few exam-
ples of the moving testimony | have re-
ceived from students across the coun-
try.

A student attending medical school
in Massachusetts writes:

I am a 24-year-old African-American
woman, born and raised in St. Louis, Mis-
souri. I come from a poor, working class,
two-parent household. | am proud to say that
I was the first African-American valedic-
torian at my high school. I went on to col-
lege at a private institution. | received very
much needed financial aid while there, in-
cluding loans and scholarships. My parents
helped as much as they could, but with two
other children, they could only help a little
. . . Without the Stafford and Perkins loans
that | received, | would not have been able to
continue my education. After graduating
from college | was accepted to an lvy League
medical school where I am still very much
dependent on federal financial aid. | hope to
practice primary care pediatrics in an indi-
gent community. I am close to finishing
school and may not be affected by such harsh
cutbacks, but | am very concerned for the fu-
ture generation of students.

Under the Republican budget a stu-
dent following this course of study
could well face over $40,000 in addi-
tional interest payments at the end of
her medical training.

A student from New York writes:

My mother just got laid off today. | only
have one year left before | receive my bach-
elor’s degree. | don’t want my opportunity
and those of others to be cut short.

Everyone in the White House, on
Capitol Hill, and in the State govern-
ments had their opportunity. Why are
you taking away ours?

A college graduate from Colorado
writes:

I am not a student, but I'm raising my
voice in support of government backing for
student loans. If it were not for student
loans, | would not have been able to attend
college. My mother was supporting two kids
and we lived in government subsidized hous-
ing—the projects. There was simply no way
she could have paid for a college education
for us, so we applied for loans and more
loans. | received some grants and a great
deal of loan assistance, and still | worked at
McDonald’s. | am now a consulting writer
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and | never have to look for work . . . it
looks for me. This is a most wonderful life
and | wouldn’t have had any chance at all of
attaining it without those student loans and
grants. Please do whatever it takes to ensure
that others get this chance . . . it is what al-
lowed me to become who | am today, and |
thank you all.

Another student, from Maine,
summed up the situation: “If you think
education is expensive—try igno-
rance.”

The Republican budget turns its back
on investing in our future—our chil-
dren’s education. It is the wrong prior-
ity for the Nation, and that makes no
sense.

Children will also suffer because the
Republican budget cuts back on the
earned income tax credit. The earned
income tax credit gives families with
incomes of up to $28,000 a year the in-
centive to enter the work force and be-
come self-sufficient. It makes work pay
by providing a tax credit up to 40 cents
for every dollar a low-income worker
earns. The average credit is $1,400 a
year. It offers major assistance to
working families to raise their stand-
ard of living and climb out of poverty.

The Senate Republican budget
slashes billions of dollars from the
earned income tax credit over the next
7 years. That’s an unacceptable tax in-
crease of $1,400 for 12 million working
American families and their children.

Tax increases for the working poor—
and tax cuts for the rich. What a
shameful commentary on Republican
priorities and the Republican budget.
No wonder the country is turning
against the Republican Congress.

Republicans claim that they are in-
terested in moving welfare recipients
into work. But slashing the earned in-
come tax credit, along with the other
punitive proposals in the Republican
welfare reform bill, makes a mockery
of that claim. These cuts will encour-
age dependence, not independence.
They will weaken the safety net that
protects working families and children
from falling into poverty.

The earned income tax credit has al-
ways had bipartisan support in the
past. President Reagan called it “‘the
best anti-poverty, the best pro-family,
the best job creation measure to come
out of Congress.” It is shocking that
the Republicans are proposing to cut
this tax credit for low-income workers
to pay for tax breaks for the rich.

During the budget debate last month,
Democrats offered amendments to use
the $170 billion tax cut fund not only to
restore the earned income tax credit
for working families, but protect Medi-
care and Medicaid as well as reverse
the cuts in the student loan program.
On amendment after amendment, the
Republican majority voted to protect
only one thing—their tax breaks for
the rich and the special interests, in-
stead of helping working families and
their children.

One of the worst examples of Repub-
lican misplaced priorities is their bla-
tant attempt vote to keep the tax loop-
hole open for billionaires who renounce
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their American citizenship in order to
avoid paying taxes on the massive
wealth they’ve accumulated in Amer-
ica. These unpatriotic bums get a tax
loophole—and hard-working low-in-
come Americans get a tax increase.
Does anyone in America seriously
agree with those shameful Republican
priorities?

The Joint Committee on Taxation re-
cently completed its long-awaited
study on the billionaires’ tax loophole,
and the report was a further blatant at-
tempt to save the loophole, rather than
close it.

According to earlier revenue esti-
mates, closing the loophole would raise
$3.6 billion over the next 10 years.
Clearly, substantial revenues are at
stake.

At least the Finance Committee tried
to close this flagrant loophole.

But it reappeared in the bill in con-
ference with the House, supposedly be-
cause a few so-called technical issues
needed to be addressed.

It turns out that the only serious
technical issue was how to keep the
loophole open. Well, our Republican
friends studied the issue as hard as
they could, and a few days ago, they
came up with a way to save as much of
the billionaires’ loophole as possible.

It took a bit of work. But the Ways
and Means Committee has finally
found the ways and means to keep the
loophole open. Earlier this month, they
reported out a bill to do it. They have
even given the bill an appropriate num-
ber: H.R. 1812. What a perfect number
for a tax loophole bill—1812. That is
about the year their thinking on tax
reform stopped. Well, | think we will
just try to bring their 1812 bill into the
20th century when it gets to the Sen-
ate—and close that loophole the way it
ought to be closed—closed tight on
those unpatriotic billionaires.

I just wish our Republican friends
would put as much time and effort into
closing tax loopholes and reducing cor-
porate welfare as they put into keeping
these loopholes open. We would save
tens of billions of dollars, and be able
to balance the budget fairly, instead of
balancing it on the backs of Medicare
and education and low-income working
families.

The chairman of the Ways and Means
Committee proposed to tinker with the
existing law—and in a way which does
not address the fundamental problems
of this tax loophole.

First, the proposal allows expatriates
to pay no U.S. tax on their gains if
they are willing to wait 10 years before
they sell their assets. This part of the
loophole already exists in current law,
and has been repeatedly pointed out.
There is no logical reason to leave it
open.

Second, one of the major problems of
current law is the fact that gains from
foreign assets built up during U.S. citi-
zenship are not subject to U.S. tax
after expatriation. Yet, some of the
most flagrant cases of expatriate tax
abuse involve individuals who avoided
taxes on foreign income.
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Any serious proposal to address these
issues must tax the gains on the expa-
triate’s worldwide assets, and this tax
must be imposed at the time of expa-
triation.

Third, expatriates will continue to
use tax planning gimmicks to avoid
taxes on gains from domestic assets by
shifting income from the domestic to
the foreign side of the ledger. As long
as the Tax Code exempts foreign assets
from taxes upon expatriation, tax-
payers will find new ways to shift their
assets and avoid their taxes.

Fourth, the proposal allows billion-
aires to avoid the expatriation tax by
taking up residence in certain coun-
tries with which the United States has
a tax treaty that prevents taxation of
former citizens. An expatriate and
their lawyer can easily find tax havens
with such tax treaties, and we ought to
reject that easy means of tax avoid-
ance.

Fifth, the so-called reform cannot be
effectively enforced. Expatriates can
leave U.S. tax jurisdiction without
paying a tax or posting security. Expa-
triates will merely fill out a form at
the time of expatriation, and the IRS
will be left holding the bag.

At the very time when Republicans
in Congress are cutting Medicare, edu-
cation, and other essential programs in
order to pay for tax cuts for the rich,
they are also maneuvering to salvage
this unjustified loophole for the super
wealthy. | say, this loophole should be
closed now and closed tight—no ifs,
ands, or buts. | intend to do all I can to
see that it is.

Working families have been asked to
shoulder too much of the burden of def-
icit reduction in the Republican budg-
et. The cuts in important health, edu-
cation, and income assistance pro-
grams will diminish the opportunities
of millions of Americans to improve
their lives and their future. | urge the
Senate to reject this unconscionable
budget.

All Members urge our colleagues and
the American people to take the time
to focus on exactly what the alter-
natives are that are being rec-
ommended by the Republican leader-
ship in the House of Representatives
and in the Senate of the United States.

The reason that we urge this very
careful attention over these next few
days is because of the enormous con-
sequences that it is going to have on
them, on their children, and on their
parents.

No judgment will have been made in
recent times that will be more decisive
as to the impact on American families
than the outcome of these budget con-
siderations.

The actions that we took here in the
last Congress that saw the changes in
the Head Start Program to reach
younger children and improve the qual-
ity of its services, in the title | edu-
cation program for disadvantaged chil-
dren, in Goals 2000, in the School-to-
Work Program, in the direct loan pro-
gram—all are reflective of Republican
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and Democratic efforts to protect the
priorities of working families in this
country, that education is important.
With this budget, that effort is signifi-
cantly undermined. And it is under-
mined not just in this Congress but it
is undermined for the next 7 years.
That is what we are talking about.
That is why this whole debate and dis-
cussion is of such importance.

We are not just talking about what is
going to be appropriated in 1 particular
year. We are deciding a glidepath for
the next 7 years and we are making
judgments about what is going to be
invested in the children of this country
over the next 7 years. What we are
talking about is what is going to be the
increase in out-of-pocket payments for
our seniors over the period of the next
7 years. And what we are talking
about, which is the most unconscion-
able item, is what is going to be going
into the pockets of the wealthiest indi-
viduals and corporations over the pe-
riod of the next 7 years.

That is the issue that is before this
country. That is the issue of impor-
tance for every American family to
take note of. We are urging their focus
and attention on this issue today and
over the period of these next several
weeks.

Mr. SARBANES. Will the Senator
yield?

Mr. KENNEDY. | will be glad to
yield.

Mr. SARBANES. This 7-year blue-
print which the Republican budget plan
is laying out for the country, is it not
correct that the cuts in the invest-
ments in the future—cuts in education,
in college opportunities, in work train-
ing programs, all of the things that
build a stronger economy—that those
cuts intensify in each of the subse-
quent years as you move through the 7-
year period?

So that people need to understand. |
think the Senator is making an ex-
tremely important point. This is not
just the plan for next year. It is the
plan for 7 years. Furthermore, the way
this plan is structured, as | understand
it, the impact will intensify as we
move through the time period so what
people will experience in the first year
of the plan, which | submit will be very
draconian, will worsen as the time
passes through the 7-year period. Is
that correct?

Mr. KENNEDY. The Senator is abso-
lutely right and is focused on what
might be considered a subtlety because
it is not talked about and is deempha-
sized by those who are supporting this
program. But in reality the Republican
budget is going to adversely impact our
seniors and our children over the next
7 years, in a cumulative way, which |
believe will do serious damage to the
next generation as well as older gen-
erations as well.

Mr. SARBANES. Will the Senator
yield? Do the tax cuts for the wealthy
that are provided in this plan—in other
words, what the plan is doing is sharply
curtailing opportunities for working
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people, taking the money that is real-
ized from that, and then using it, as |
understand it, to give a tax cut to the
very wealthy. Do those tax cuts occur
in the beginning or in the front of this
7-year period? Or do they occur at the
end of the 7-year period?

As | understand it, with the changes
made in the budget conference the tax
cuts now will be part of the reconcili-
ation and therefore will become appli-
cable at once, or in the near future, for
the benefit of the very wealthy while
the rest of the population will begin to
bear these cuts and then bear them
throughout the 7-year period, is that
correct?

Mr. KENNEDY. The Senator is abso-
lutely correct. Not only do you have
the imbalance of the cuts on working
families, on their children, and on sen-
ior citizens, but you also have this
enormous benefit to the wealthiest in-
dividuals through this tax break.

I would just ask my friend and col-
league, if these cuts went in as incen-
tives to improve our economy and cre-
ate more jobs, you might be able to
find some justification. But the nature
of these cuts—it is like taking billions
of dollars and throwing them off the
Capitol. Some people will pick them up
and buy tee shirts and hotdogs, but the
benefits will go in the most extraor-
dinary way to the wealthiest individ-
uals without having the real, positive
impact in terms of encouraging invest-
ment in our society.

Would the Senator agree with that?

Mr. SARBANES. | think the Senator
is absolutely right. People have to un-
derstand, because people say we want
to eliminate the deficit, then they say
we ought to cut spending, but with this
plan, a good part of the cut in spending
is not to eliminate the deficit but to
provide a pool of money which can then
be given as tax cuts for the people at
the very top of the income scale. In ef-
fect, what this budget plan is doing is,
it says to people on Medicare, our sen-
ior citizens: You are going to take a re-
duction in your Medicare services. It
says to young people who want to go to
college, it is going to become much
more costly for you to go to college.
And the reason this is happening, a
good part of the reason this is happen-
ing, is to create a pot of money with
which to give these tax cuts.

I submit, anyone weighing the equi-
ties of this and the desirability of this
in terms of investing in the future
would conclude it would be better to
keep open the opportunities for col-
lege, not to subject our senior citizens
to higher risks with respect to medical
treatment and medical care, not to im-
pact on child nutrition and feeding pro-
grams, school lunches, and so forth
—not to hit those programs so heavy
and to give up on the notion of giving
a large tax cut to very wealthy people.

| do not understand the rationale for
doing that, in terms of the priorities of
the country, | say to my distinguished
colleague.

Mr. KENNEDY. The Senator has
stated it well. | think it is important
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for all Americans who are going to pay
attention to this debate to understand
who are really being adversely im-
pacted—working families and their
children.

First of all, for the very young mem-
bers of their families, they are going to
be adversely impacted by the cutbacks
in terms of the support for education
reform in the schools across this Na-
tion. If they have children that qualify
for the Head Start Program, there will
be 500,000 fewer children who will par-
ticipate in this program. If they were
dependent upon any kind of help and
assistance in the Summer Job Pro-
gram, that opportunity will be cut
back. Their smaller children will be ad-
versely impacted with the reduction in
support for the public schools of this
country.

Second, they are going to be ad-
versely impacted if they have sons and
daughters who go on to the fine schools
and colleges in this country. One of the
great phenomena that has taken place
since the end of World War Il is how
American universities have dominated
the world. Of the 140 great universities,
127 of them are in the United States of
America. That is because of the poli-
cies which provide help and assistance
to children; why we have a research
program, and how those universities
now are working with the private sec-
tor. They have been absolutely a phe-
nomenal success to the benefit of our
young people, the sons and daughters
of working families. And 75 percent of
all the funding for help and assistance
to those children comes from the Staf-
ford Loan Program and the other Fed-
eral support programs. Seventy percent
of the children in the State of Massa-
chusetts are dependent for that help
and assistance. This is going to mean a
$30 billion reduction in this program
over the next 7 years—$30 billion in the
education support programs for the
young men and women.

Now let me just mention that not
only will we see a reduction in the sup-
port for the education programs for
children, we will see an increase of
what their parents are going to have to
pay as well. This is not just a family
that is out somewhere in Main Street
America. If they were working on the
lowest level of the economic ladder,
they would have qualified for the
earned income tax credit that would
help keep them off welfare and in jobs.
We see the $20 billion earned income
tax credit expansion being effectively
taken off the plate as to not benefit
those working families.

What we are saying to the Medicare
recipients, two-thirds of which are only
making $17,000 a year, is that they will
have an average increase of $3,200 over
the next 7 years.

So we see the damage that is being
done to the children of working fami-
lies. We see the damage which is being
done to the seniors who have paid into
the Medicare Program and are entitled
to that benefit. We see the reduction in
the support of individuals that are
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going to those schools. And we see the
slashing of the EITC Program for
working families. The leadership in the
Congress is opposed to an increase in
the minimum wage, and is trying to
bring a reduction under Davis-Bacon to
diminish working families’ income,
which averages $27,000. You have to ask
yourself, what have working families
done to deserve this?

Does the Senator from Maryland
agree that this is not a wholesale as-
sault on the working families of this
country?

Mr. SARBANES. That is right. What
is happening is there is a massive effort
to shift the economic benefits to a
small group at the top of the income
scale, a trend that has already been
going on over the last decade and a
half.

I ask the Senator from Massachu-
setts, does the provision from the con-
ference committee drop the forgiveness
of paying interest on your student
loans while you are in school?

Mr. KENNEDY. The Senator is cor-
rect. If I could just mention in respond-
ing to that, does the Senator remember
when this body, Republicans and
Democrats alike, saw a restoration of
billions of dollars to the Student Loan
Program? | think it was an amendment
of the Senator from Maine, OLYMPIA
SNOWE, cosponsored by the Senator
from Illinois. And after all the speeches
that were made in support of that pro-
gram, all the speeches of individuals
who went on record to increase our in-
vestment in education, the ink was not
even dry before the Republican con-
ferees dropped it in conference.

I mean, does the Senator from Mary-
land find that is a way in which we at-
tempt to reflect our commitment to
higher education? And second, going
back to the increase in interest pay-
ments on borrowing while the student
is in school and college, mark this,
every young person in America: You
will pay an additional 30 percent in
student loans as a result. And, as the
Senator from Maryland said, why? To
give $245 billion to the wealthiest indi-
viduals. The young people of this coun-
try will say: All right. We are prepared
to tighten our belts if everyone else is
doing it. We are prepared to try to deal
with the national challenge and a na-
tional need.

But are you prepared to support a
program that says you are going to put
that on the backs of the young people
under the phony argument that we are
doing this in order to get the country
out of debt? Young Americans will be
in debt for years and years to come as
a result of this.

Does the Senator from Maryland
think that makes any sense?

Mr. SARBANES. Absolutely not.
People have to understand that under
the existing program, which is now
about to be changed, young people and
their families take out loans in order
to finance their college education.
That is tough because it means they
come out of school with a burden hang-
ing over them which they then have to
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pay off as they go through their work-
ing lives. Not to compound that prob-
lem, under the current system, the in-
terest on those loans is abated or for-
given while they are in school, so you
are not in this situation where you
took out a loan and then you have to
pay interest on the loan while you are
in school. | think that is reasonable.
That is sensible.

It is bad enough that you are taking
on this heavy burden of paying off in
the future. At least, do not compound
the financial problem which these fam-
ilies confront at the very time they are
trying to get a college education for
their young men and women.

This proposal, as | understand it, will
drop that provision, so they will be
confronted then with the task of an ad-
ditional burden added onto their loan
responsibility in order to get a college
education. It is tough enough now. I
have talked with these families. They
come to see me. They are desperate to
find a way for their young son or
daughter to get through college. The
young people themselves are desperate.
Sometimes they go out there holding
three or four jobs at the same time to
try to get enough money. They are
committed to getting through college.
Many families have never sent children
to college before. It represents a break-
through. They are out on an uncharted
path.

Mark this: Other industrialized coun-
tries do not put their young people
under this kind of stress and strain in
terms of furthering their higher edu-
cation. They make it possible for their
young people with talent and ability to
get a higher education. Why do they do
that? Because they recognize that the
benefit of further education is not only
to the individual who gets it. That is
an obvious benefit. But it is a benefit
to society. They build a stronger soci-
ety by making it possible for their
young people to get an education. Here
we are retreating from that challenge.

Mr. KENNEDY. The Senator has
stated it accurately. But it is even
worse than that. Last year, we moved
in a very gradual way toward a direct
loan program to permit young people
to borrow at the same level at which
the Federal Government borrows. That
would mean lower interest rates, allow-
ing an additional $2 billion to be avail-
able for education to try to get a han-
dle on the ever-increasing escalation of
costs for tuition.

Effectively, with the action of the
Budget Committee, that very modest
but important step that can save Kids
anywhere from $1,000 to $2,000 over the
period when they are going to school is
effectively wiped out. Here we had a bi-
partisan effort to do it.

Beyond this, the Senator from Mary-
land is familiar with the President’s
program that says in this area of edu-
cation, he had a small tax deduction as
well. His program in terms of the re-
duction in taxes is focused on edu-
cation. The Republicans are going to
make it more difficult for the students
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of this country to be able to afford to
get an education. And what was on the
other side? What we ought to be debat-
ing out here on the floor of the U.S.
Senate is what the President sug-
gested, and that is the following: That
families with incomes up to $100,000
would be able to deduct up to $10,000 in
tuition from their taxes to make it
more affordable. Second, that they
would be able to deduct the interest
that they are paying on their debt.

Why does it make any sense when we
permit deductions on interest on
homes for wealthy individuals and we
permit the deduction of other expenses
for industry, why should we say edu-
cation is of less importance?

That is what this President was
fighting for. That is what we ought to
be debating. If there is anything out
here, any resources that could be used
for tax cuts, would the Senator not
agree with me that it makes a great
deal more sense than taking the kinds
of cuts in Medicare, in education, in
slashing wages for working families
and using it for the wealthiest individ-
uals?

Mr. SARBANES. May | ask the Sen-
ator a question. Does the budget reso-
lution cut back the earned-income tax
credit program which was established
to help working families get above the
poverty line? This helps families, |
think, with incomes up to $27,000 or
$28,000.

Mr. KENNEDY. The Senator is cor-
rect. We have some 84,000 families, and
we have about 300,000 individuals in my
own State of Massachusetts.

Mr. SARBANES. Just in the Sen-
ator’s State alone.

Mr. KENNEDY. In my State alone.
And this was targeted, as the Senator
understands. It had strong support
from President Reagan and other Re-
publicans. It had bipartisan support as
well. And as the Senator understands,
the reason for that is because of the in-
creasing obligation that these families
have in terms of paying the increase in
Social Security and other tax programs
just when they were moving off that
bottom rung to the second rung of the
ladder.

Mr. President, $26,000 a year is not a
lot to pay a mortgage, put food on the
table, clothe your Kkids, and try to give
them at least some limited relief.

As the Senator knows, in that budget
there is a continuation of about $4 tril-
lion over the next 7 years of what we
call tax expenditures which are avail-
able to wealthy corporations and com-
panies.

At the same time they kept these tax
breaks for the rich, they targeted the
earned income tax credit. They took
that away. They effectively raised the
taxes on the lowest income people.

I would just finally ask, does the
Senator not find it somewhat extraor-
dinary they have eliminated the EITC,
the earned income tax credit, without
addressing the billionaire’s tax loop-
hole?

We found those economic forces
working their way in that conference
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committee after our Finance Commit-
tee and the Senate went on record to
close that tax loophole that says to
Americans, become modern Benedict
Arnolds; renounce your citizenship;
take your money and go overseas and
do not pay any taxes.

We have been out here trying to get
that closed. They need some additional
money. Why are they closing that loop-
hole? Oh, yes, there is quietness about
it, no explanation.

It does not take a lot to figure out
how that ought to be closed. However,
they found all different ways of cutting
back on children, the smallest chil-
dren, the most vulnerable, cutting
back on education, targeting our senior
citizens. But they refuse to close the
biggest and most unjustified loophole
of all.

I just wonder if the Senator does not
feel that that is something which the
American people ought to begin to
wonder about. They have read about it.
They have heard about it months ago.
They should be wondering why is it
that we cannot have that loophole
closed as well.

Mr. SARBANES. The Senator is ab-
solutely right. It is very important for
the public to understand that a tax
measure built into the law before,
which would have allowed working
families to get an earned income tax
credit in order to improve their posi-
tion to support their family—these are
people making up to $27,000 a year—
that is being cut back, that is being
cut back at the same time that it is
proposed to give tax breaks to people
making hundreds of thousands of dol-
lars a year.

Where is the fairness or the equity in
that? If you were not giving a tax
break, then you would have an argu-
ment about where the cuts should
come, and there | think this program is
draconian, but at least it would be in
that context. But what is happening is
you are cutting a tax provision to ben-
efit working families in order to give a
tax break to people making six-figure
incomes, and to compound the bizarre
nature of this, they are unwilling to
close the billionaire’s expatriate tax
loophole on which the Senate has gone
on record, | think unanimously or al-
most unanimously——

Mr. KENNEDY. No, two votes on that
side of the aisle.

Mr. SARBANES. All right—to do
away with it. And these are people, ex-
tremely wealthy people, literally bil-
lionaires we are talking about, who re-
nounce their American citizenship in
order to avoid paying American taxes.
And the Treasury has worked out a
proposal whereby they will not be able
to get away with that. The conference
was unwilling to encompass that pro-
posal and to include it in the report.

So you have these tremendously
wealthy people in effect walking scot-
free from paying reasonable taxes.
When you talk about this, the other
side says, well, there you are; it is class
warfare.



S 8988

The class warfare is coming from the
people at the top who are pulling in
these benefits. That is the real class
warfare that is happening here. Those
who have much want more, more,
more, and they throw the burden on
those who have little, those who are
struggling to make it through the day,
struggling to educate their children,
senior citizens who are struggling to
meet their medical need problems,
young families that are worried about
how they are going to provide for their
parents, worried about how they are
going to provide for their children.

They cut back on the very programs
designed to address those problems—
Medicare, college loans, child nutrition
programs, earned-income tax credit for
working families—they cut back on
those programs and at the same time
that they are cutting back on those
programs, they are giving large tax
breaks to people with six-figure in-
comes, well above $100,000 a year.

Now, what is the sense of that?
Where is the equity in that? Where is
the wisdom in that in terms of invest-
ing in America’s future? Those making
those large incomes ought to be con-
cerned about what is happening to
working families and their children be-
cause you cannot reside at the top of
the house with any sense of security
and comfort when the foundations
down below are not solid. And those
foundations need to be solid. We have
to break out of this mentality of trick-
le-down economics: You put it all in at
the top, and somehow it is going to
trickle its way down to ordinary peo-
ple. We need percolate-up economics
where you create prosperity in the
great base of American society. The
people at the top will benefit from
that, as will everybody else. But it will
work its way up; it will come up from
the grassroots; it will come up from
working people; we will have a strong
middle class, which was always the
hallmark of a strong American econ-
omy and which we are losing. This
budget resolution is a classic example
of how to intensify those negative
trends.

Mr. KENNEDY. Let me just review
with the Senator from Maryland one
other major impact that this has. Let
us take the State of Massachusetts.
This kind of reduction on the budget is
going to mean $1.2 billion less in schol-
arship assistance for students in the
next 7 years. We can say, well, maybe
the States are going to make up that
difference. Just ask what has happened
in Massachusetts over the last 5 and 7
years in terms of tuition.

The States have not been making it
up. The States have not been making
that contribution. And that has been
true in every State of the country.

In my State of Massachusetts, with
this Republican budget, it is going to
mean a loss of $9.8 billion in Medicare
and $4.6 billion in Medicaid over the
next 7 years to the elderly and to the
neediest people in our State, as well as
to education. | do not know what it is
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in the State of Maryland, but the cuts
in Medicare and Medicaid will likely be
equally harsh.

Who are the ones getting the help
and assistance of Medicaid? Sixty-
seven percent of the Medicaid money is
spent for long-term care for the elderly
poor and the rest for the disabled. And
the rest are going to be the 5 to 7 mil-
lion American children that are the
poorest children in this country that
are going to be off the list. Where are
the States going to be coming up with
that kind of money?

Who is going to pick that up? What
has been the record of the States over
the last 15 years in terms of the poor-
est children? It has been unacceptable.
They say, ‘““Look, we can do this here,
we will just shift all of this back to the
States.” | know in Massachusetts,
those kinds of offsets are not indicated
in the Governor’s budget, and | have
not found any Governors across this
country that have said they are pre-
pared to make up the difference.

So what is going to happen? Here it
is, long-term care, frail elderly who
have no other resources, have qualified
for the Medicaid; and the disabled, with
all of the attendant costs and needs
that families have when they have a
disabled child—the emotion of that—
the Medicaid program just providing
enough to get along and provide some
of those essential services are being
told that they are going to have a $175
billion cutback.

If you are talking about the Medi-
care, which our seniors have paid into,
if you are talking about the Medicaid,
which serves the most vulnerable peo-
ple in our society, if you are talking
about the children of working families
and you do not qualify for these Staf-
ford loans or Pell grants. The Pell
grants, in terms of purchasing, are
alone going to decrease 40 percent in
value over the next 7 years. You have
to be needy in order to qualify for
those grants. We are talking about men
and women, workers in America, play-
ing by the rules, working 45 hours a
week, 52 weeks out of the year, paying
taxes and trying to bring up families,
and this is going to hit every aspect of
their life.

I am just wondering whether the Sen-
ator feels that the States, as former
chairman of the Joint Economic Com-
mittee, are going to be in an position
to be able to make all of this up?

Mr. SARBANES. If the Senator will
yield, most of the Governors have been
very clear that they cannot make it
up. They are just not in a position to
do so. Now what that means, because
you talk about these cuts and you talk
about numbers, you have to talk about
services and people.

And what it means, as the Senator
from Massachusetts so eloquently
pointed out, is the frail elderly who are
now benefiting from the Medicaid pro-
gram in terms of long-term care in
nursing homes and so forth and so on.
What is going to happen to those peo-
ple? What is going to happen to them
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and to their families? Some families
are stretched beyond the limits trying
to handle the problem of their aged
parents—beyond the limits.

Is it not enough of a burden to face
the emotional and the psychological
stress and strain which goes with that
kind of problem? Talk to a young cou-
ple, with a parent who has Alzheimer’s
and is in a nursing home, about what
they are up against, just emotionally
what they are up against, the stress in
their lives. Then you are going to add
to it an intense financial and economic
stress.

Why are we doing this? Why are we
subjecting so many of our people to
this incredible pressure? We have to
cut so we can give big tax breaks, that
is one reason. We will not reform the
medical care system, which might well
help us to deal with these problems; we
are unwilling to do that.

So we leave this incredible pressure
and burden on ordinary families all
across America to face what for many
of them are desperate problems. It is
the same thing with educating their
children. Any young couple will tell
you that is one of the prime worries in
their mind, how they are going to edu-
cate their young children.

We tried to put together a system.
We had the Pell grants, which is a
grant, not a loan. It has diminished in
impact because we say we cannot af-
ford it, so we shift it over to loans. We
said, “All right, you take a loan, you
will enhance your earning capacity,
you will pay it back over your working
career.” Now the loan is going to be
compounded because we are not going
to forgive the interest charge. So this
is what has happened.

Mr. KENNEDY. | ask the Senator
just to draw his attention to the issue
of fairness with regard to Medicare. |
think the Senator from Maryland is fa-
miliar with what happened at the start
of this year about whatever laws we
apply and pass here we ought to make
applicable to the Congress and to the
Senate. That is a principle with which
I agree. We could have done it last
year. We had resistance from our Re-
publican friends. Now we have passed
it.

But there is an interesting flip side
to that issue, which is about the bene-
fits that we get. Should we not make
sure that the people across the country
are going to get the benefits that we
get?

The Senate and the House of Rep-
resentatives have resoundingly said no
when it comes to health care reform.
You have that little blue form, any
Member of Congress or the Senate does
not have to fill it out in order to par-
ticipate in the Federal employees pro-
gram. | do not know of any Senator
who has filled that out. They are all
taking advantage of it. So we see what
happens under the program that is
being put forward.

The annual incomes of Members of
Congress is $133,000; for seniors, $17,750.

The monthly premiums, $44; the sen-
iors, $46.
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Deductible, $350; for the seniors, $816.

On the hospital care, we have unlim-
ited care and theirs is defined and lim-
ited.

We have prescription drugs covered;
not covered for our seniors. That is a
key area we had included in President
Clinton’s program last year.

On the dental care, we are covered;
our seniors are not covered.

And then a whole range of preventive
services which are included, and they
have some benefits but not nearly as
extensive.

Then we take care of our out-of-pock-
et limit of $3,700 and there is no out-of-
pocket limit for the senior citizens.

It seems to me if you have that $245
billion out there in the Republican
budget, that we ought to be able to
look out after our senior citizens and
try to at least make these more equi-
table, some of these more fair, some of
these that are important lifelines for
our senior citizens to live in some
peace and some dignity.

These are the issues, Mr. President.
We are talking essentially about who is
going to bear the burden of these eco-
nomic cuts. Make no mistake about it,
it is going to be the youngest people in
this country who are going to find it
more difficult, more expensive to go on
to the schools and colleges. It is going
to be the reduction of services that
working families are going to need. It
is going to be the concern of working
families in recognizing that their par-
ents are going to have to pay much
more out of their pockets for the Medi-
care coverage which they are receiving
now.

It is basically unfair to put that kind
of burden on working families and to
have the benefits for the wealthiest in-
dividuals.

So, Mr. President, these are the is-
sues which we are going to have a
chance to debate as we move on
through. This debate is enormously im-
portant and of great consequence. It is
going to have a direct impact on every
family in this country, not just for this
year, but over the period of the next 7
years. It is going to affect every parent
and every child. That is what is going
to be before this Senate and before the
House in these days and weeks to
come. We urge them to give it their at-
tention, and let their Members of Con-
gress know where they stand.

Do they think we ought to have these
kinds of cuts in education and in the
quality of life of our seniors in order to
have a tax benefit for the wealthiest
individuals? | say ‘‘no.” That will be an
issue we should debate, and we ought
to hear from the American people as to
what they believe.

| yield the floor.

PRIVATE SECURITIES LITIGATION
REFORM ACT
The Senate continued with the con-
sideration of the bill.
Mr. D’AMATO. Mr. President, |1
would like to speak on the amendment
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that was submitted by my colleague,
Senator BRYAN. The issue of whether
we should extend the statute of limita-
tions to bring an implied right of ac-
tion is fraught with confusion.

In 1991, the Supreme Court, for the
first time, set the statute of limita-
tions on implied private rights of ac-
tion. Before the Court’s ruling there
was no unified statute of limitations in
these kinds of cases. The statute of
limitations varied from State to State.
Whether you could bring suit depended
entirely on what the statute of limita-
tions was in any particular State.

In the 1991 Lampf case, the Court fi-
nally set a standard statute of limita-
tions. There has been no evidence
shown that extending this Supreme
Court set statute to 5 years will benefit
wronged investors. In fact, extending
the statute of limitations will do noth-
ing more than hold a sword over busi-
nesses, and create more of an unreason-
ably long opportunity for litigation.

That is why we will be opposing this
amendment to extend the statute of
limitations. The bill holds to the stat-
utes of limitations set by the Lampf
case, 1 year from the time of discovery.
It seems to me that once you discover
fraud, you should be able to bring a
lawsuit within 1 year. To extend that
to 2 years is unreasonable. If you have
discovered a fraud, then bring the suit.
Why would you need 2 years?

Also, the SEC has the authority to
bring suit at any time on behalf of in-
vestors who have been wronged; the
SEC has no statute of limitations. Ex-
tending the statute of limitations to 2
years will make our judicial system a
paradise for these lawyers.

We have not diminished the right to
bring a suit after fraud has been dis-
covered, you can bring a suit 5, 10 years
later through the SEC. However, the
lawyers do not make money in huge
settlements when the SEC brings suit,
so they oppose the provision. | would
rather have the SEC bring suit so that
the defrauded investors actually re-
cover their losses when a settlement is
made. In fact, the function of the Secu-
rities and Exchange Commission is to
protect the investor.

The SEC recently forced Prudential
to set up an open-ended disbursement
fund to compensate investors who were
defrauded in the 1980’s. | am confident
that these investors are actually get-
ting that money. The SEC had the au-
thority to require this firm to set aside
$330 million for investors, and the SEC
did not skim off $30 million of that set-
tlement for lawyers. Is that not the
way the system should operate?

We debate whether 1 year is enough
time after the fraud is discovered to
bring suit. | ask, why would 1 year not
be enough time? Investors are pro-
tected by the SEC’s authority after
that 1 year has expired. By limiting the
statute of limitations to 1 year, how-
ever, we are able to stop lawyers from
shopping around for years, looking for
any possible violation to allege. If
there is fraud which comes to light
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after the statute of limitations has ex-
pired the SEC can always bring suit.
Understand that in most cases there is
no fraud, the lawyers search until they
find something with which to allege
fraud so that they can force the defend-
ants to settle. We need to stop this
wasteful practice.

We are not protecting people who
commit fraudulent actions. We are say-
ing that you cannot allege fraud year
after year, just to make the charge.
Again, | stress if there is a real fraud,
doggone it, we know that the SEC will
bring suit. This is not a new practice
for the SEC, they have done it before
and they will do it again. The SEC,
however, will not waste time or money
on a multiplicity of specious, spurious
claims. So when the proponents of the
extension of the statute of limitations
say that investors brought 300 suits
and the SEC only brought 1, | would
note that those 300 suits were mostly
frivolous. | would rather have one mer-
itorious suit that recovers money for
investors and is not used as a vehicle
to extort money, than hundreds of
meritless suits.

So when we talk about extending the
statute of limitations understand that
we are not doing anything more, in
most cases, than giving people an op-
portunity to fish around until they
catch a way to allege fraud and file a
lawsuit. Once fraud has been discov-
ered, | think it is preposterous to say
that more than 1 year is needed to
bring suit. Remember, most of these
cases allege fraud although no fraud
has been committed. They allege fraud
in order to force defendants to settle
because they cannot defend themselves
without putting themselves at risk of
even greater losses.

So | very strenuously oppose the ex-
tension of the statute of limitations,
which | think would do a great disserv-
ice to the litigation system. The Su-
preme Court, the highest court in the
land, established this statute of limita-
tions and stated the need for uniform-
ity in that statute.

I would like to make two other obser-
vations. | read in a New York Times
editorial that we are making it impos-
sible to bring suit. This is not the case,
we are only limiting the ability of law-
yers to use these cases as a collection
vehicle to enrich themselves just by al-
leging fraud. | will repeat that the SEC
can bring a case where it believes fraud
has been committed, without any stat-
ute of limitations, and the private
right of action is still available in the
State court system. If a State court, or
State legislature extends the statute of
limitations to 5 years from the com-
mission of fraud and 2 years from the
time of discovery, investors will be
able to file suit. Of course, even in the
terrible Keating case suit was brought
within a year of discovery and within 2
years of fraud. So when people say we
are against extending the statute of
limitations, | answer, yes, we are going
to bar specious claims, ridiculous
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claims brought only to enrich the law-
yers, however we Kkeep protections
against real fraud. In fact, the Securi-
ties and Exchange Commission, | be-
lieve, is in a much better position to
judge where there is merit and where
there is not in these cases.

Mr. President, | have nothing further
to add on the amendment put forth by
my distinguished colleague, Senator
BRYAN.

Mr. SARBANES. Mr. President, | will
be very brief.

The amendment offered by the distin-
guished Senator from Nevada [Mr.
BRYAN] on the statute of limitations
question is a very important amend-
ment. 1 hope my colleagues will con-
sider it very carefully over the week-
end and again on Monday, when we will
debate the amendment and have a vote
on or in relation to the amendment.

Let me say that Senators DobD and
DoMENICI, when they introduced their
bill, included a provision on the statute
of limitations that closely parallels
what Senator BRYAN has offered.

They recognized the statute of limi-
tations problem and they sought to
correct it in the package which they
introduced. In fact, they apparently
thought it was of such consequence
that in the title to their bill, they put
it first and foremost.

Their bill as introduced is to amend
the Securities Exchange Act of 1934 to
establish a filing deadline, and to pro-
vide certain other things. They put it
right up front. That gives Members,
perhaps, some indication of recognition
of its importance.

That provision was then dropped out
in the committee’s consideration—very
unwisely, some Members think—and
the measure now before the Senate
does not contain that provision, which
was in the original bill as introduced
by Senators DoMmeNICI and Dopbbp. Of
course, the amendment offered by the
distinguished Senator from Nevada,
Senator BRYAN, is trying to correct
that situation.

Now, once again, we hear this argu-
ment made about the frivolous suits or
the strike suits, but that really is not
related to the statute of limitations
problem.

A shorter statute of limitations may
well knock out meritorious suits, as
well. Now, we tried to get a distinction
between meritorious suits and frivo-
lous suits with other provisions of the
bill—provisions that we are not trying
to amend here on the floor.

In other words, there has been an ac-
ceptance of the proposition that there
is something of a problem that we need
to try to deal with. Certain provisions
in this bill do that, and represent an
appropriate change in the existing se-
curities litigation system.

Other provisions, we submit, go well
beyond that. They are excessive and
constitute overreach, and will in effect,
reduce investor protections. We hope,
in the course of the consideration of
this measure, to change those provi-
sions, to strengthen investor protec-
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tions and, in effect, to make this a bet-
ter bill, and eventually, if one could
alter it sufficiently, make it worthy of
broad-based general support.

The statute of limitations problem
does not reach the question of the dis-
tinction between meritorious suits and
frivolous suits, unless one is going to
assert the proposition: “Well, the more
immediate the statute of limitations,
the more suits you can knock out.”

It makes no distinction whether we
are knocking out meritorious suits or
frivolous suits. In fact, probably you
will more likely knock out meritorious
suits, since those usually take time to
work out, and if people are responsible,
they do not bring the suit until they
have asserted a substantial basis for it.

Now, Senator BRYAN earlier today
said it takes the SEC itself—with all of
the resources that it has, all of the ex-
pertise that it has, all of the experience
that it has—about 2.2 years to bring a
suit once they begin working on it.

That is the SEC. What does that
mean for investors who are trying to
bring private suits in terms of what
constitutes a reasonable statute of lim-
itations for them?

Second, the 2- and 5-year time peri-
ods were what was generally applicable
throughout a good period of our experi-
ence with the Securities and Exchange
Act. It worked well. | have heard very
little criticism of how it worked over
that time period.

I have heard criticisms of other as-
pects of the litigation system, but not
really sharp criticism with respect to
the statute of limitations question. As
I indicated earlier, in fact, a provision
was included in the bill that Senators
Dobb and DOMENICI are pushing, this
effort to revise the securities litigation
system, very strongly. They included
that in the legislation which they pro-
posed.

The Senate Banking Committee, in
1991, unanimously, just a couple of
years ago, unanimously approved a
provision that provided for the 2- and 5-
year statute of limitations. The 2 years
would mean that from the time you
learned of the fraud, you would have 2
years to bring your action. These are
complicated cases. You want people to
bring responsible actions, and bringing
responsible actions means it takes
time to prepare them.

In some respects, a shorter statute of
limitations is an invitation for the fil-
ing of, in a sense, not well-grounded
suits, because you just want to get in
under the wire and you will go ahead
and file the suit. The 5-year period
would be the statute no matter what,
even if you had not discovered the
fraud.

Now, unless we change that, it is
only a 3-year period. Some of these
things are concealed—they are con-
cealed from the victims. In fact, the
previous Chairman of the SEC, Mr.
Breeden, testified to that effect:

Adoption of these measures will give pri-
vate litigants a more realistic timeframe in
which to discover that they have been de-
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frauded, while also accommodating legiti-
mate interests in providing finality to busi-
ness transactions and avoiding stale claims.

The shorter period does not allow in-
vestors adequate time to discover and
pursue violations of securities laws.
Many of these things are very com-
plicated. There is a lot of deception and
concealment involved. The 1- and 3-
year limits really break with 40 years
of legal precedent.

| just hope that the Senate, when it
considers this matter, will adopt the
Bryan amendment, and go to the 2- and
5-year limitation period. | think it is
reasonable. Some States have longer
periods, as a matter of fact. | think it
is reasonable to go to the 2- and 5-year
standard, which is generally what pre-
vailed over four decades of experience
with the security laws.

I am very hopeful my colleagues, in
considering this amendment on Mon-
day, will be supportive of it.

| suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. BAUCUS. Mr. President, | ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BAUCUS. Mr. President, what is
the pending business?

The PRESIDING OFFICER. The
Bryan amendment.
Mr. BAUCUS. Mr. President, | ask

unanimous consent to speak as if in
morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The PRESIDING OFFICER. The Sen-
ator from Montana is recognized.

Mr. BAUCUS. | thank the Chair.

(The remarks of Mr. BAucus pertain-
ing to the introduction of S. 963 are lo-
cated in today’s RECORD under ‘“‘State-
ments on Introduced Bills and Joint
Resolutions.”)

Mr. LEAHY. Mr. President, what is
the parliamentary situation?

The PRESIDING OFFICER. The
pending business is the Bryan amend-
ment to the securities litigation bill.

Mr. LEAHY. | thank the Presiding
Officer.

Mr. President, | ask unanimous con-
sent to proceed as in morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

LET US KEEP TRYING TO WORK
WITH RUSSIA

Mr. LEAHY. Mr. President, Vice
President GORE is going to travel to
Moscow this week to meet with Rus-
sian Prime Minister Victor
Chernomyrdin. The meeting takes
place amid a renewed challenge to
President Yeltsin and the Prime Min-
ister by conservative elements of the
Russian Duma. Certainly just this
morning’s newspapers gives us a pretty
clear understanding of what is happen-
ing.
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I want our Vice President and their
Prime Minister to know that | support
their efforts to strengthen cooperation
between our two countries. | believe
here in the United States, despite our
concerns about issues like Chechnya,
Russia’s continuing efforts to establish
democracy and an open market econ-
omy actually merit our support. | be-
lieve that the American people want to
engage the Russians constructively. We
want to assist them with reform. Most
of all, we want to prevent a return to
the authoritarianism of the old Soviet
regime.

One topic of conversation between
the Vice President and the Prime Min-
ister will be the future of United States
aid to Russia. Some Senators have ar-
gued that the aid should be terminated,
or at least substantially curtailed, and
I do not agree.

Indeed, | find that after a slow start
3 years ago, the United States aid pro-
gram to Russia is now making a sig-
nificant contribution to advancing po-
litical and economic reform. | would
like to just lay out a few examples.

The largest element of U.S. aid is to
provide technical assistance to help the
Russians privatize their state-owned
enterprises. Think what we have here.
We have people who have lived their
entire lives in a centrally planned
economy. They do not have any idea
how to run a private enterprise. They
have never had to sell their products.
They have never had to worry about
productivity. In fact, when the Berlin
Wall fell, there probably were not more
than 100 people in the Soviet Union
who actually knew how to analyze an
honest corporate profit-and-loss state-
ment. They also did not have stock
markets, banks or the legal system
necessary to support private enter-
prise. You could not enter a contract in
Moscow and have it enforced in St. Pe-
tersburg. You could not enter a con-
tract in Moscow and have it enforced in
other parts of Moscow.

I think it is in our national interest
to help them acquire this know-how.
Thanks in large part to our assistance,
50 percent—50 percent—of the Russian
gross domestic product now comes
from the private sector, and with Unit-
ed States help the Russians are draft-
ing a commercial code, setting up
stock markets, and training their po-
lice to fight the organized crime that
could so easily stifle entrepreneurship.

| support this aid effort. | support the
aid effort because | think that the
more successful private enterprise Rus-
sia has, the more people are going to be
resisting any attempt to reestablish
Communist dictatorship.

I want to assure other Senators we
are simply not shoveling money out
the door to them. In fact, many aid
dollars are going to Americans. We are
sending Americans over to show people
how to run a private enterprise econ-
omy.

More and more, we are leveraging our
taxpayer dollars with contributions
from the private sector. There are pri-
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vate enterprises that are interested in
participating in the assistance program
as a part of an effort to sell products.
There are also lots of volunteers. In
fact, these enterprises and volunteers
allow us to multiply what we do.

Another significant element is bring-
ing Russians to the United States.
Most of us remember the days of the
Soviet Union. The Government pre-
vented most Russians from seeing what
life outside their country was like. Un-
less you held a special privileged posi-
tion in academe or the government,
you could not leave. Most people only
had a vague notion of the advantage of
living in an open society. | think that
the more Russians actually visit the
West, talk to Americans, see how we
live, the more likely it is they will re-
sist a return to totalitarianism.

Some have suggested that we suspend
all aid to show our objections to the
sale of nuclear reactors to Iran, or Rus-
sian actions in Chechnya. Of course, |
am intensely concerned about what is
happening in Chechnya. Russian mili-
tary violence against civilians has far
exceeded accepted standards of civ-
ilized behavior, regardless of what they
claim was the provocation by Chechen
separatists. Use of landmines aimed
primarily at the civilian population is
just one of the egregious things they
have done.

By its actions in Chechnya over the
last 6 months, the Russian Government
shows it still has a lot to learn about
democratic values and respect for
human rights. 1 hope now with the cur-
rent negotiations they are finally
learning. In fact, that is why | joined
with Senator MCCONNELL this spring in
insisting on shifting some of our pro-
posed aid to Russia to provide humani-
tarian assistance to the Chechens as a
token of our disapproval.

Let us think about what we are talk-
ing about as far as aid to Russia is con-
cerned. We are talking about $200-$300
million overall in aid. Think about
what we spent in waging the cold war
over the years with the former Soviet
Union. This does not even cover the in-
terest on what we used to spend. It is
also a drop in the bucket compared to
the Russian Government budget. If we
cut the aid off, nobody in the central
government in Russia is going to no-
tice, because the amounts would not be
that large. The people who will notice
are those reformers and those entre-
preneurs and those in the private sec-
tor in Russia who are pointing to the
West and the United States especially
as somebody who is helping them move
to democracy. They will notice, be-
cause they are the ones who will find
their voices not heard as well if aid is
cut off.

And so, Mr. President, | support the
Vice President’s mission to Moscow. |
believe that promoting democratiza-
tion of the second greatest military
power in the world enhances U.S. secu-
rity. | know that the Vice President
will convey forcefully to Prime Min-
ister Chernomyrdin America’s concerns
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regarding Chechnya and the Iran reac-
tor sale. | also know that he will work
to strengthen dialog and cooperation
between our two countries. And | do
not know of any better way to promote
world peace.

MAJOR LEAGUE BASEBALL
ANTITRUST REFORM ACT

Mr. LEAHY. Mr. President, | note
that we are approaching the end of
June. We are approaching the July
Fourth weekend. | must say, | hear
staff and everybody else’s sigh of relief,
and | agree.

But as we approach the July Fourth
weekend, we know the All Star game,
featuring the finest major league base-
ball players, cannot be all that far be-
hind. It looks like the All Star game
will actually be played this year and
the year-old dispute about player pen-
sion fund payments has now been re-
solved.

We should also note that this year
the major league season did not begin
until a Federal judge granted an in-
junction, and the owners and the play-
ers, who shut the game down last Au-
gust and robbed the fans of pennant
races and the World Series, finally de-
clared a cease-fire in their ongoing hos-
tilities. They then had to scramble to
begin a shortened 144-game schedule.

Another unfair labor practice pro-
ceeding against the owners is still
pending, although that hearing has
now been postponed. | hope that this is
a sign that the owners and the players
will finally do the right thing, finally
be responsible, finally get back to the
bargaining table and reach a collective
bargaining agreement that will remove
the cloud that is hanging over the rest
of the season and all of major league
baseball.

I am not the only one who expresses
that concern, Mr. President. Look at
the fans. Interest in major league base-
ball is undeniably down. Attendance
figures show it. They are down between
20 and 30 percent. | suspect the
viewership figures show it and cer-
tainly advertising and merchandising
revenue show it as well.

In fact, in another major blow to the
grand old game this morning, both
NBC and ABC have indicated that they
are not even going to bid on broadcast
rights for baseball in the future.

When | go to a baseball game this
evening, | suspect for the first time in
years | am going to see empty seats. |
think that is really something we
should all be concerned about, those
who love baseball.

Older fans have been turned off, and
the younger ones have decided to spend
their time and attention on other pur-
suits.

Of course, injuries to some of the star
players have not helped. Those injuries
are not the cause of baseball’s decline,
however. Indeed, other players and
teams are having outstanding seasons
and major league rosters are full of
bright, young, talented players.
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The problems are anger, disillusion-
ment, and disdain. As the season
began, the acting commissioner was
quoted as saying: ‘“We knew there
would be some fallout. It’s very tough
to assess, but there is a residue from
the work stoppage, there’s no question.
There is a lot of anger out there.”

Let me tell him, there is. At our Feb-
ruary 15 hearing on legislation to end
baseball’s antitrust exemption, | asked
the acting commissioner how fans get
their voices heard. | will quote what |
said at that time: ““Fans are disgrun-
tled; | mean, they are really ripped. Do
they vote with their feet?”’

| asked that question of the acting
commissioner at that hearing. Unfortu-
nately, that was in February. The
strike dragged on, fans suffered
through the owner’s experiment with
so-called replacement teams—and what
a laugh that was—and the matter re-
mains unsettled and unsettling.

Mr. Selig answered me last February
by declaring he understood the frustra-
tion fans were feeling, but he observed
that when the strike ended, there
would be an enormous healing process.
I told him back in February, “The
longer you go, the harder that healing
process is going to be.”

I wish | had been wrong; | believe I
was right. Because it is sad that for
some, the wounds will not heal; for
others, it will take a very long time;
for still others, they will never have
the attachment to the game that be-
gins in childhood and binds generations
and nurtures over time.

I do not think that those who are the
game’s current caretakers appreciate
the damage they have done. | do not
believe those who are running major
league baseball today, with few excep-
tions, realize the enormous damage
they have done to baseball. Slick ad-
vertising and discount tickets and spe-
cial giveaway nights are not going to
make up the difference. The last year
has been disastrous. There are a lot of
people who are more interested in their
own egos and own pocketbooks than
they were in the true interest of the
fans.

What the fans are saying is, ‘““You
took us for granted, you hurt us, you
insulted us, you disregarded us, you
worried only about your own egos and
your own pocketbooks, so now maybe
we will let you know how we feel.”’

With broadcast networks, who were
partners with the baseball owners in
the baseball network, today indicating
that they will be abandoning the game,
fans across the country who had ex-
pected to follow their teams over free
television will likely be forced to suffer
another blow.

Nothing has been solved. The prob-
lems and differences persist, and things
are getting worse. There is no collec-
tive bargaining agreement and, as far
as the public is aware, no prospects of
one any time soon. To borrow from an
old baseball observer, “It ain’t over.”

Why should people return to the
game or, as we are apparently viewed,
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why should we patronize this commer-
cial activity if the risk remains of hav-
ing affections toyed with again and
having hopes of a championship
dashed—not by a better team but by
competing economic interests?

So | believe the time has come for
the Senate to act. The Senate Anti-
trust Subcommittee has reported a bill
to the Judiciary Committee. This con-
sensus bill, S. 627, is sponsored by Sen-
ators HATCH, THURMOND, MOYNIHAN,
GRAHAM, and myself. It would cut back
baseball’s judicially created and aber-
rational antitrust exemption. Congress
may not be able to solve every problem
or heal baseball’s self-inflicted wounds,
but we can do this: We can pass legisla-
tion that will declare that professional
baseball can no longer operate above
the law. We can say the same laws that
apply to every other business apply to
baseball. The antitrust laws that apply
to all other professional sports and
commercial activity should apply to
professional baseball, as well. Profes-
sional baseball has a very special ex-
emption that no other business got. It
was given to them with the trust and
expectation that they would use it in
the best interests of the game. They
have violated that trust. They have
had people testify before us who were
less than candid with the Congress.
And they turned their backs on the
most important people—the hundreds
of thousands, even millions, of fans
throughout this country.

Along with the other members of the
Judiciary Committee, | recently re-
ceived a report of the section on anti-
trust law of the American Bar Associa-
tion that examines the Hatch-Thur-
mond-Leahy, et al., bill. The antitrust
section of the ABA reasons that profes-
sional baseball’s antitrust exemption is
not tailored to achieve well-defined,
justified public goals. The antitrust
section, therefore, ‘“‘supports legisla-
tive repeal of the exemption of profes-
sional major league baseball from the
Federal antitrust laws.”” Moreover, the
report notes that putting professional
baseball on an equal footing with other
professional sports and business and
having the antitrust laws apply ‘‘can-
not fairly be criticized as ‘taking
sides’” In baseball’s current labor-
management battle.

I look forward to working with our
Judiciary Committee chairman to have
our bill, S. 627, considered by the Judi-
ciary Committee at our earliest oppor-
tunity and then promptly by the Sen-
ate. It is time the Senate act and end
this destructive aberration in our law.
Then maybe when baseball is subject to
the same laws as everybody else, when
they are subject to the same laws as all
other professional sports, as all other
commercial activity, maybe they will
realize that they are not above the
law—just as | hope they begin to real-
ize they are not above the fans’ inter-
ests.

So, Mr. President, when | go to the
baseball game this evening—something
I will thoroughly enjoy doing with
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friends and family—I hope | see more

people than we have seen in the past.

But | also hope | see owners and play-

ers coming together to put the inter-

ests of baseball above themselves.

Mr. President, | ask unanimous con-
sent that the report of the ABA section
on antitrust law be printed in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

REPORT OF THE SECTION OF ANTITRUST LAwW
OF THE AMERICAN BAR ASSOCIATION ON THE
PROPOSED MAJOR LEAGUE BASEBALL ANTI-
TRUST REFORM ACT OF 1995—JUNE 9, 1995

These views are presented on behalf of the
Section of Antitrust Law of the American
Bar Association. They have not been ap-
proved by the Board of Governors or House of
Delegates of the American Bar Association
and, accordingly, should not be construed as
representing the position of the Association.

INTRODUCTION

On March 27, 1995, Senators Hatch, Thur-
mond, Moynihan, Leahy and Graham intro-
duced the Major League Baseball Antitrust
Reform Act of 1995 (the ‘‘Baseball Antitrust
Act’).1

The bill would amend the Clayton Act? to
subject the business of professional major
league baseball to the federal antitrust laws.

EXECUTIVE SUMMARY

The Senate is considering legislation to re-
verse major league professional baseball’s ju-
dicial exemption from the antitrust laws.
The exemption dates to a 1922 Supreme
Court decision that the business of major
league professional baseball was not engaged
in interstate commerce.

Supreme Court decisions affirming the
baseball exemption on the grounds of stare
decisis in 1953 and 1972 indicate that judicial
reversal of the exemption is highly unlikely.
These decisions cite repeated Congressional
consideration and inaction in support of the
conclusion that it is up to Congress to repeal
the exemption.

The American Bar Association disfavors
any exemptions that are not narrowly tai-
lored to achieve well-defined goals. The base-
ball exemption, rooted in a limited, long-
since-abandoned, view of interstate com-
merce, does not meet this test. Accordingly,
the Section of Antitrust Law of the Amer-
ican Bar Association (the ‘‘Section’ or the
“Antitrust Section’’) supports legislative re-
peal of the exemption of professional major
league baseball from the federal antitrust
laws.

Repeal of the baseball exemption can and
should permit uniform development of anti-
trust law in the sports industry. The Su-
preme Court has ruled that other sports busi-
nesses are subject to the federal antitrust
laws, giving rise to a substantial body of
sports-related antitrust law, notably in con-
nection with football and basketball. The
very interest in uniform application and de-
velopment of antitrust law that prompts
support for repeal of baseball’s anomalous
exemption demands that Congressional con-
sideration of any such provision be industry-
wide rather than baseball-specific.

DISCUSSION

In 1922, the Supreme Court ruled that the
business of professional baseball was not en-
gaged in interstate commerce, and, con-
sequently, was exempt from antitrust scru-
tiny.3 Both professional baseball and judicial
interpretation of the commerce clause subse-
quently evolved. In 1953, the Court upheld

Footnotes at end of article.
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the exemption in a per curiam opinion.* By
1972, the Court, acknowledging that profes-
sional baseball was in fact a business en-
gaged in interstate commerce,5 refused to
overturn the exemption on the ground that
Congressional failure to reverse it was tanta-
mount to endorsement.®

The Court’s adherence to precedent, in 1953
as well as 1972, was based on Congress’ posi-
tive record of inaction. Removal of profes-
sional baseball’s antitrust exemption has
been the subject of various unsuccessful leg-
islative efforts. At least one such effort, in
the early 1950’s, was abandoned in the belief
that the Supreme Court would reverse its
earlier position with respect to baseball.” In
baseball terms, the Supreme Court and Con-
gress have been pointing to one another and
shouting, ‘““Yours’ for decades.?

It has long been the position of the Amer-
ican Bar Association that any exceptions to
antitrust regulation should be narrow and
focused to achieve well-defined goals.® Pro-
fessional baseball’s exemption is neither. Ac-
cordingly, we recommend that major league
baseball should be made subject to the same
antitrust laws generally applicable to all
other American businesses in general and
sports businesses in particular.’® To that
end, we support the bill, S. 627, proposed by
Senators Hatch, Thurmond, Leahy, Moy-
nihan and Graham, to the extent that each
reverses baseball’s anomalous antitrust ex-
emption and places professional baseball on
the same footing as other professional
sports.

The courts have readily acknowledged, and
the Section agrees, that a certain level of co-
operation among franchises is essential to
the business of baseball and that this is an
important difference from most other busi-
nesses. Although, for example, the Dodgers
and Giants may want to dominate one an-
other on the field, they do not want their ri-
vals to go out of business. There is little dis-
pute that sports businesses can agree on
many matters, such as scheduling and rules
of play, essential to the joint enterprise.l!

Accordingly, baseball owners may persua-
sively argue that they may lawfully enter
into agreements as joint venturers that own-
ers of other business could not. However,
much the same can be said of other Amer-
ican sports businesses. While baseball owners
particularly emphasize franchise relocation
issues and their commitment to the minor
leagues in support of the exemption, all pro-
fessional sports leagues face franchise relo-
cation issues and at least one, professional
hockey, supports a minor league player de-
velopment structure. With parity in cir-
cumstances should come parity in treatment
under the law.

Arguments as to the alleged necessity of
various trade restraints can and should be
made in court. Like professional baseball
and commerce clause interpretation, anti-
trust law has also evolved since 1922. The
““rule of reason’ standard of review, which
has largely supplanted the labeling of var-
ious acts as per se antitrust violations, and
which is routinely applied to antitrust cases
involving sports,12 will afford baseball ample
opportunity to demonstrate that specific co-
operative activities among its franchises do
not unreasonably restrain competition. Any
truly pro-competitive conduct should be ade-
quately protected by proper application of
the rule of reason. The existing baseball ex-
emption is not based on any determination
to the contrary; indeed, because of the ex-
emption, there is essentially no judicial his-
tory upon which to base a contention that
the rule of reason cannot be properly applied
to professional baseball. Nor do fact-specific
applications of the rule of reason in cases in-
volving other sports support such a conten-
tion.
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In addition, professional baseball cannot
and should not be prevented from seeking ex-
plicit Congressional authority for internal
governance of, for example, minor league
player development or the location of major
league franchises.13 The antitrust laws sanc-
tion legitimate efforts to petition the gov-
ernment for legislative action. While we
take no position at this time on the need for
any particular grant of such authority, we
note that the current judicial exemption im-
munizes professional baseball from antitrust
scrutiny without the factual predicate nec-
essary for Congress to make an informed de-
termination. Continuation of this exemption
is therefore inconsistent with the goal of
narrow, focused exceptions to antitrust prin-
ciples and the status of the other major
sports businesses that do not enjoy exemp-
tions.

The proposed legislation would permit ju-
dicial determination of the proper applica-
tion to baseball of the labor and antitrust
laws. The non-statutory labor exemption,
and the statutory labor exemption, embody
the delicate and sometimes elusive balance
between the oft-conflicting goals of antitrust
law and labor law. Properly striking this bal-
ance is no small task, particularly in the
context of professional sports. The contours
of this body of law have been shaped by deci-
sions rendered over more than half a cen-
tury.* The judicial process of resolving the
proper application of the non-statutory ex-
emption to professional sports is well under
way,15 and the proposed legislation will fur-
ther this process.

We neither endorse nor reject the major
league player associations’ argument that
were professional baseball subject to anti-
trust laws, the non-statutory labor exemp-
tion would not exempt from antitrust scru-
tiny the owner’s unilateral imposition of a
salary cap.!® Such an argument should be
made in court, so that it may be resolved in
harmony with analogous cases. Similarly,
the courts are also the proper forum for reso-
lution of any dispute over whether and to
what extent labor markets are a proper sub-
ject of antitrust regulation.

Putting professional baseball on an equal
footing with other professional sports cannot
fairly be criticized as ‘‘taking sides’ in favor
of players in baseball’s current labor strife.
Representatives of the baseball owners have
repeatedly argued that baseball’s current ex-
emption is irrelevant to its bargaining rela-
tionship with major league players because
the owners’ conduct is protected by the labor
laws and the non-statutory labor exemp-
tion.'” Repeal of the exemption will afford
the owners the opportunity to prove this
contention. Freeing them from the respon-
sibility to do so, by Congressional inaction,
would be ‘“taking sides’ in favor of the own-
ers.

We look forward to working with the mem-
bers of the Judiciary Committee on legisla-
tion to reverse major league baseball’s ex-
emption from the antitrust laws.
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McCourt v. California Sports, Inc., 600 F.2d 1193 (6th
Cir. 1979); Bridgeman v. National Basketball Ass’n, 675
F. Supp. 960 (D.N.J. 1987); Powell v. National Football
League, 930 F.2d 1293 (8th Cir. 1989(, cert. denied, 498
U.S. 1040 (1991); Brown v. Pro Football, Inc., 782 F.
Supp. 125 (D.D.C. 1991); appeals docketed, Nos. 93-7165,
94-7071 (D.D.C. Sept. 27, 1993, Mar. 31, 1994); National
Basketball Ass’n v. Williams, 857 F. Supp. 1069, 1071
(S.D.N.Y. 1994), aff'd, 1995 U.S. App. Lexis 1531 (2d
Cir. Jan. 24, 1995).

160n February 15, 1995, Kevin J. Arquit, an attor-
ney representing the Major League Baseball Players
Association, testified before the Senate Subcommit-
tee on Antitrust, Business Rights and Competition
that “‘efforts by owners unilaterally to impose new
conditions would not be protected by the labor ex-
emption and would be subject to antitrust scrutiny
if the baseball exemption were lifted.” Statement of
Kevin J. Arquit, at 8.

That same day, Major League Baseball Players As-
sociation executive director Donald Fehr testified
that the provision of proposed S. 415 which states
that the non-statutory labor exemption shall not
apply to unilaterally imposed terms which differ
substantially from the provisions of the basic agree-
ment which expired on December 31, 1993 is ‘‘no
more than a restatement of current law.”” Statement
of Donald Fehr, at 10.

17For example, on February 15, 1995, the baseball’s
owners’ attorney James Rill testified before the
Senate Subcommittee on Antitrust, Business Rights
and Competition that, ““[t]he National Labor Rela-
tions Act governs the relationship between teams
and players . . . Thus, the elimination of baseball’s
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antitrust exemption would have no effect on mat-
ters involving major league players’ salaries or
working conditions, the subjects of the current
strike, now or in the future, so long as the players
remain unionized”’ (p. 10).

That same day, acting baseball commissioner
Allan Selig testified that, ‘““because the Union would
not bargain collectively with us on the overriding
issue of the players’ salaries . . . we have not been
able to reach an agreement . . . [W]e will play the
1995 season, including spring training, with those
players who want to come to work . . . None of that
has a scintilla to do with the antitrust laws or the
antitrust exemption enjoyed by Baseball. Our rela-
tionship with the players is governed by the federal
labor laws™ (pp. 3-4).

Mr. LEAHY. Mr. President, I note
that the distinguished Senator from
Ohio is on the floor.

| yield the floor.

Mr. DEWINE. Mr. President, | ask
unanimous consent to proceed as in
morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AT-RISK YOUTH

Mr. DEWINE. Mr. President, this
Congress and the American people are
now engaged in a historic debate about
welfare. | would like to talk this after-
noon about the people we need to focus
on in that debate.

Mr. President, when | was in Youngs-
town, OH, a couple of months ago, |
visited a church that ran a program for
what is termed ‘“‘at-risk youth.” The
Kkids that | saw that evening were seat-
ed in a circle talking about their lives,
talking about their problems. One of
the teenagers was asked this question:
“Why do you get up in the morning?”’
That is a simple question. This young
man responded: ‘“‘Because | don’t want
to be dead.”

Mr. President, people that were there
that evening thought he might have
missed the meaning of the question and
misunderstood it. So they asked him
his goals for the rest of the day. He
said, again, that he did not want to die.

That was his objective for an average
day.

Mr. President, that teenager, that
young man, is growing up in a different
country from most of the rest of us—a
country most of us would have a very
difficult time recognizing.

Now, the sociologists call that teen-
ager at risk. That is kind of a strange
term. As parents, we know that, in a
sense, all children are at risk at all
times. But these children are at risk in
a different sense, in a different way.
They are in grave danger of living very
sad, very unhappy, very tragic lives.

By the term ‘“‘at-risk,” we mean chil-
dren who are not learning the skills
they need to really participate at all in
society; children who are more than a
grade behind in school; children who
drop out; children who are abused, as-
saulted and live in constant danger of
violent crime; children who are home-
less or who run away from home. By
at-risk, we mean children who are hav-
ing children, children who are juvenile
offenders themselves, already experi-
encing the justice system because of
the crimes that they have committed.
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By at-risk, we mean children who
live in neighborhoods where work is
more the exception than the rule, chil-
dren who do not have any responsible
adults playing a meaningful role in
their lives—no role models, no one to
look up to, no one to trust.

These young people are growing up so
far outside the mainstream that they
are going to have really very little
chance of ever joining what you and I
know as the American community.

They will certainly have very little
chance to ever participate in the Amer-
ican dream.

Mr. President, these young people do
not share in the values of America. It
is not so much that they reject our val-
ues. It is not that they are protesting
against our values. Rather, they never
learned these values to begin with.
This group of young people is, unfortu-
nately, tragically, growing.

Since 1965, the juvenile arrest rate
for violent crime has tripled. Children
are the fastest growing segment of the
criminal population.

Mr. President, since 1975, homeless-
ness has been on the rise, and it has in-
creased faster among families with
children than among any other group.
Every year, nearly one million young
people between the age of 12 and 19 are
themselves victims of violent crime.

Mr. President, too many young peo-
ple are not getting the education they
need either. Since 1960, we have spent
200 percent more on public schools, in
real dollars. But the quality of edu-
cation is not improving. A 1988 study
found that of all the nations tested, the
United States finished dead last in
science.

In my home State, the State of Ohio,
the Ohio Department of Education says
that they really do not have complete
statistics on graduation. But the sta-
tistics they do have suggest that of the
children who enter Ohio high schools,
only 75 percent graduate 4 years later.
But that statistic really sugarcoats the
much more dismal reality in many of
our cities. In Youngstown, OH, for ex-
ample, the reported figure is that only
46 percent graduate after 4 years; in
Columbus, only 44 percent; and in To-
ledo, only 37 percent. | suspect that
these figures would not be different in
any major city in this country today.

Mr. President, these children are
really not being educated. We all know
what not educating a young person
leads to. According to the educational
testing service, half of the heads of
households on welfare are dropouts.
That should not be a surprise. The Ohio
Department of Rehabilitation and Cor-
rections—our State prison system—re-
ports that at least 25 percent of the in-
mates in Ohio prisons are dropouts.

I would say, Mr. President, based on
my own experience as Lieutenant Gov-
ernor in Ohio and being in charge of
our prison system and working with
the Governor in this area, that figure
is probably a lot higher than that.

Mr. President, these young people are
falling behind every day. They are fall-
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ing behind too far and too fast. Almost
5 million children are growing up in
neighborhoods where the majority of
men are unemployed for most of the
year.

And certainly too many children are
having children. Since 1960, the rate of
unmarried teenagers having children
has increased almost 200 percent.

Since 1960, the percentage of families
headed by single parents has also tri-
pled. You hear a lot, of course, about
single-parent families. But | feel that
too many people really are missing the
point. They are missing the point
about why this is really an important
issue and what all of the ramifications
really are.

Let me point out for the Senate, Mr.
President, one reason why that statis-
tic, that figure, is so very important. It
is important because children growing
up in single-parent families are poorer
than children, on the average, who live
with two parents.

Children who do not have fathers
around are five times more likely to be
poor. They are also 10 times more like-
ly to be extremely poor, to live in the
kind of grinding poverty which is very
hard to escape.

Mr. President, it is hard to escape
this poverty because it is more than
economic poverty. It is a poverty, real-
ly, of the spirit, the poverty especially
of young men who are growing up with
no role models.

It is a basic fact of human existence
that when boys grow up without fa-
thers, they become men without know-
ing what mature manhood really is
supposed to be. That is really what fa-
therhood is all about, giving young
people an adult male, a role model, to
learn from. Young people need to have
strong adult role models around if they
are going to break out of the cycle of
dysfunctional behavior.

All the social pathologies | talk
about in this speech really reinforce
each other. Only the involvement of
strong, caring adults in children’s lives
can ever truly break this vicious cycle.

Consider another fact: 54 percent of
all females who drop out of school are
either pregnant at the time or already
have children. Mr. President, the early,
decisive intervention of a strong adult
role model can certainly prevent a lot
of problems. The young people I am
talking about many times lack fathers.
They lack role models, they lack edu-
cation, they lack hope. That is why
America today is losing these young
people.

The class of young people | am talk-
ing about who are seriously at risk is
growing, and it is heading toward an
explosion, right in the middle of what
is and what should remain the richest,
greatest, the most powerful country in
the world.

Mr. President, that is simply wrong.
We, as a society, cannot afford to lose
more and more young people to social
trends that hurt people and destroy
lives. We simply cannot let this prob-
lem continue to grow. We have to do
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everything we can to roll back that
tide of what really is a social collapse.

Now, this is not going to be an easy
tack. It will be an extremely difficult
task. It will take a lot more than Gov-
ernment programs to get America
through what amounts to a full-scale
social crisis. We need churches, busi-
nesses, labor groups, and, indeed, all of
American society to reach out to these
young people in a way that is truly ef-
fective.

This past Wednesday, the Labor and
Human Resources Committee reported
out the Work Force Development Act.
This is, of course, the Senate’s job
training bill. Mr. President, as we shift
responsibility for job training to the
States, because | think we should,
there will be a temptation to focus the
job training effort to a relatively—I
say ‘‘relatively’”’—easier task, like as-
sisting the skilled and educated work-
ers who are temporarily out of work.
They certainly need help.

I think that our Nation must have a
different primary focus. | believe we
must target America’s No. 1 problem
and tackle it head on. There are mil-
lions of young people in this country
who are growing up in an environment
that really all but guarantees their
failure. If our job training legislation
does not make a difference in the lives
of these young people, we will be sac-
rificing not just an entire generation,
but because these kids are having kids,
we will be sacrificing the generation to
follow.

We will sacrifice more than that,
really, because this is an issue not just
about these children’s future, it is
about who we are as a people. These
young people are really not strangers
among us. They are us. We will not be
able to rest until we have brought the
young people back into the American
mainstream—a mainstream of work, a
mainstream of responsibility, and a
mainstream of opportunity.

That is why, Mr. President, during
Wednesday’s hearing, | proposed an
amendment that would establish, as
part of the Senate job training block
grant, a $2.1 billion fund for programs
to help these threatened young people.

My amendment passed the commit-
tee by a vote of 12 to 4. | believe that
our committee’s intent could really
not be more clear. We must have a na-
tional focus on at-risk youth.

Mr. President, | held a job training
field hearing in Ohio a few weeks ago.
I heard from people on the front lines,
the people who get up every morning
and try to make a difference by helping
train some of these young people. | also
heard at that hearing from some of
these young people themselves. It is
pretty clear from what we heard that
their needs are not being met by our
current system.

In fact, State job training programs
many times simply do not focus on this
very difficult but crucial task. If we, as
Americans, want to do something
about this problem, | believe that we
have to have a national commitment.
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Now, it remains as true as ever that
Federal mandates are not—let me re-
peat, are not—an effective way to tack-
le social problems. That is why it is es-
sential we not try to prescribe particu-
lar solutions from Washington, DC. We
do not need more micromanagement
out of this Capitol.

However, | do believe what we should
do is make a national commitment to
target this at-risk youth population.
At the same time we make this na-
tional commitment, we must match
that national commitment and a na-
tional setting of priorities with a com-
mitment to give the States the maxi-
mum amount of flexibility to design
their own programs to target this
group of our young people.

Mr. President, the history of the last
30 years proves that the Federal Gov-
ernment does not have the answers. We
have to give the States the funding and
the flexibility they need to design and
support programs that will, in fact,
work.

| also believe we must, as a nation, as
a people, say that the saving of this
group of young people is, in fact, a na-
tional priority. Even now, as we speak
today, a number of communities are
pointing the way to possible solutions.
They are doing it with programs that
may be partially federally funded, may
not be federally funded at all, may
have some State money in them, or
some of the programs | have seen have
no government money. A number of
the communities | have visited are
really leading and pointing the way.

The Youngstown church, for exam-
ple, which | mentioned earlier at the
beginning of my remarks, is a place
where kids can go between the end of
school, when they get out of school,
and bedtime. It is a place where they
have things to do and a place where
they are safe.

Being safe from physical violence is a
good start. In Cleveland, OH, Charles
Ballard started a program 13 years ago
that helped teach these young people
how to be fathers. His organization, the
Institute for Responsible Fatherhood,
is making a big difference; 2,700 men
have participated so far, and 97 percent
of the program’s graduates are, in fact,
supporting their own children.

Last week, Mr. Ballard announced he
will be expanding his program to five
new cities. | had the opportunity to see
him last week when he stopped by my
office here in Washington.

In San Jose, CA, there is a project
called CET that provides 3 to 6 months
of vocational training to disadvantaged
young people and adults. A study of
this local San Jose program indicates
that the young people who participate
in it end up doing substantially better
many years into the future. Their an-
nual earnings increase by more than
$3,000 a year. That is one of the best re-
sults ever achieved by such a youth
training program.

Their success in San Jose is really
because the program is tied closely—
very closely, intimately—to the local
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labor market. The CET program'’s staff
keeps in close touch with local employ-
ers so they know what jobs really exist
in the community, so that they are
training people for jobs that really
exist. CET emphasizes practical job
training over more rigid, classroom-fo-
cused instruction.

Mr. President, Cleveland, OH, has a
program called Cleveland Works. This
program provides training, day care,
and health care for welfare recipients.
Each welfare recipient receives some
400 or 500 hours of training, and then
gets placed with one of the 630 employ-
ers who participate in that area in the
program. These workers get full-time
wages and health care benefits for
themselves and for their families.
Cleveland Works has tracked all of its
clients over the last 9 years and about
80 percent of them —80 percent—never
go back on welfare.

Cleveland Works breaks down the
barrier between the two cultures of
work and welfare. It can be done.
Cleveland Works is a success story that
is already being replicated by dedi-
cated people in six other American
cities.

At the other end of the State is Cin-
cinnati. In Cincinnati’s Over-the-Rhine
district there is a program called Jobs
Plus, which | personally visited, which
gives intensive training and counseling
to at-risk individuals. All Jobs Plus
clients are enrolled in a 90-day pro-
gram, a crash course in the values and
skills that are required in the working
world. But the Jobs Plus program does
not stop when the client gets a job. The
client is then encouraged to join the
Jobs Plus Club, to get moral support
for what can be a very tough transition
to a life of work and responsibility.

Should we mandate any of these pro-
grams nationally? No. | do not think
so. But they look like good programs,
and | think it would be wise for local
communities across the country who
are concerned about their at-risk
youth to consider programs such as
these.

The bottom line is that we have to
keep on looking for the answers. There
is no one right answer. We have to keep
the focus on this problem. We have to
keep the focus on this challenge. We
have to do that. We have to keep re-
minding ourselves about the problem
because there is simply too much of an
incentive for us to forget these Kids.
There is a wall between these children
and the rest of America, a wall every
bit as real as if it were the stone wall
of a prison or a jailhouse. We need to
bring that wall down.

That is why, as we discuss the job
training legislation and the welfare re-
form bill that will certainly follow, we
must not lose sight of these particular
children who have simply been forgot-
ten for too long.

Mr. President, | yield the floor.

The PRESIDING OFFICER. The Sen-
ator from New Hampshire.

Mr. GREGG. Mr. President, I con-
gratulate the Senator from Ohio for his
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very thoughtful and indepth statement
on the job training programs and how
they should be adjusted to better deal
with the issue of actually training peo-
ple versus just creating bureaucracy. |
think his proposals are excellent and |
hope this Senate will take heed of what
he has said and follow them closely. As
a member of the Labor Committee, |
have certainly tried to do that relative
to his recommendations.

Mr. President, | ask unanimous con-
sent to proceed as in morning business.

The PRESIDING OFFICER. Without
objection, it is so ordered.

THE BUDGET CONFERENCE
AGREEMENT

Mr. GREGG. Mr. President, | want to
talk a little bit here today, however,
about the budget conference agreement
which has just been reached, because |
do think there has been some informa-
tion presented in the community at
large that is inaccurate and mislead-
ing. This budget conference, which 1
had the opportunity to serve on, has
reached agreement between the House
and the Senate as announced last night
by Leader DoLE and Speaker GINGRICH.
It is a very positive event for America.
It is the first balanced budget in 25
years, something we are in dire need of
if we are as a nation to put our fiscal
house in order and to pass on to our
children a country which is prosperous
rather than a country which is bank-
rupt.

Those of us who have been working
hard in the effort of trying to bring fis-
cal responsibility to this Government,
to make sure we have a nation that
does not continually spend away the
legacy of our children, are proud that
we have been successful in developing
this budget. | think there are some
points about the balanced budget that
need to be noted. As we go into the de-
bate next week, | am sure there will be
a lot of discussion and a lot of hyper-
bole. But | hope we begin from a basis
of fact.

Some of the facts that are important
are these. First, if we continue on our
present course of spending, the Medi-
care trustees have told us—and four of
the Medicare trustees happen to be
members of the administration, includ-
ing the Secretary of HHS and the Sec-
retary of the Treasury—have told us
that the Medicare trust fund will go
bankrupt in the year 2002. Under the
law, once the Medicare trust fund goes
bankrupt it cannot spend any money.
There will, therefore, be no health in-
surance program for our seniors. This
needs to be addressed. The conference
agreement which we have reached ad-
dresses that issue and reverses that in-
solvency situation.

Second, we know that if the Federal
Government continues to spend in the
pattern which is presented in the origi-
nal budget of the President and in the
President’s budget as recalculated, the
President’s most recent budget as
recalculated by CBO, that we would
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add over $1 trillion of new debt to our
children’s shoulders over the next 7
years. That would be a burden that
would be unfair to load on them and
which we cannot afford to do. | am glad
to report that this budget conference
does not do that.

This conference leads us to a bal-
anced budget and, as a result of leading
us to a balanced budget, it takes out of
the debt stream almost $1 trillion.
That is debt our children will not have
to pay. That is interest on that debt
that we and our children will not have
to pay. That is very important.

Of course there are a lot of side ef-
fects that are very positive to reaching
a balanced budget and to passing this
resolution. They include the fact that
for the first time in 25 years, the world
community will be able to look at this
country and say we have our fiscal
house in order. As a result, interest
rates will come down for Americans
and that will benefit us as a Govern-
ment, but more important, it will bene-
fit our citizens for, in borrowing to buy
a home or improve on their home or to
buy a car or to educate themselves or
their children, they will pay signifi-
cantly less because interest rates will
have come down as a result of us pass-
ing this conference report, which is a
balanced budget. So that is some of the
good news that comes from this pro-
posal.

I heard reported on the news—and
this is what | wanted to specifically ad-
dress this morning—as | was coming in,
by a national organization funded by
the Federal Government, that this
budget proposal cuts Medicare by $270
billion and increases defense spending
by $33 billion. If you wish to compare
apples to oranges, and you wish to take
great leave with the English language,
maybe you could say something like
that. But if you wish to be at all accu-
rate or fair, you would have trouble de-
fending that statement.

The fact is, Medicare spending goes
up significantly under this budget.
Under the present projected spending
patterns, Medicare will increase at 10
percent annually for as far as the eye
could see. We cannot afford that rate of
growth. That is three times the rate of
inflation. It happens to be 10 times the
rate of inflation in the private sector’s
premium costs on health care. And if it
continued to grow at that rate, as |
mentioned earlier, the trustees of the
Medicare trust fund have told us that
the Medicare system would go bank-
rupt.

But there is no proposal to cut Medi-
care. There is no proposal at all to cut
Medicare. There is a proposal to slow
that rate of growth, to slow that rate
of growth to 6.4 percent, which happens
to be twice the rate of inflation. What
does that mean in real dollars? It
means over the next 7 years we will be
adding in spending to Medicare, $349
billion over what would be a freeze
baseline. In other words, if you froze
spending today, you would pull that
straight line out, and this is what we

June 23, 1995

spend on Medicare today. How much
will we spend over the next 7 years? We
will be increasing spending by $349 bil-
lion. In fact, over the next 7 years, we
will spend more on Medicare than was
spent over the last 7 years. What will
the average recipient see as a result of
this increased spending? They will see
that instead of getting $4,300 today in
benefit support payments, they will be
getting $6,300 by the year 2000. And in
the year 2002 alone, the increase in
Medicare spending will be $96 billion.

How some national news media say
we are cutting Medicare is beyond me,
but they say it. Unfortunately, they
are supported in that frame of ref-
erence by folks who are activists here
in Washington. But it is inaccurate. It
is inappropriate.

What we are doing in this proposal is
proposing to slow the rate of growth in
Medicare. That is accurate. We are pro-
posing it because, if we do not do that,
the Medicare trustees have told us that
the system will go bankrupt. The way
we are proposing to slow that rate of
growth is, | think, constructive. We are
going to say to senior citizens in this
country, you can have more choices for
health care. Instead of using fee-for-
service, which is the most expensive
system, we are going to give you the
choice of also using fixed-cost health
care such as HMO’s, PPO’s, things like
that. It will allow you to purchase a
health care system at the beginning of
the year for a fixed cost and get all of
the health care provided to you by one
group. It will not say that you have to
do that. You can still stay with fee-for-
service, if you want. But if you decide
to go to an HMO, we will encourage
you to do that. As a result, we will
slow the rate of growth.

There will also be some other action
taken but it will be directed at making
the system more efficient, more cost
responsive, and continue to deliver
first-class quality care. But under no
circumstances will there be any cut in
Medicare.

The same is true of Medicaid. There
is no proposal to cut Medicaid. Yet, if
we are to listen to some of the media
descriptions of this budget conference,
you would assume there was, because
they say there is. Actually, Medicaid
spending will go up $149 billion over the
next 7 years. Yes, we are going to slow
the rate of growth in Medicaid spend-
ing again. We have to. Otherwise, we
end up bankrupting our children’s fu-
ture. But there is no proposal here to
cut it; it is to slow the rate of growth.
And we will continue to deliver first-
class service and, in fact, | think we
will end up with better services be-
cause hopefully we will send these dol-
lars back to the States with fewer
strings attached. As a result of doing
that, | am sure the State govern-
ments—as the Presiding Officer, who
was Lieutenant Governor from the
great State of Ohio, knows—will de-
liver those services much more effi-
ciently and better once they are freed
from this huge bureaucracy which is



June 23, 1995

the Federal Government. More people
get more dollars in support of their
needs, rather than more bureaucrats
getting more dollars in support of their
needs.

So the statement that we are cutting
Medicare is inaccurate on its face. We
are increasing Medicare spending by al-
most $349 billion over what would be a
freeze level of 6.4 percent annually, a
huge increase. Probably most healthy,
it will still be the fastest growing func-
tion of the Federal Government.

Yet, if you were to listen to this news
report, you would presume that we
were slashing Medicare in order to in-
crease defense. Well, Medicare will be
the largest and fastest growing func-
tion of the Federal Government as re-
sult of this conference report.

And what will happen to defense? It
goes down. It does not go up, it goes
down. The representation that we are
increasing defense spending is once
again on its face wrong. If you were to
take today’s defense number and freeze
it for 7 years, of that number defense
spending will go down by $15 billion
over next 7 years. Essentially, it is flat
funding. That would be the best way to
describe it. But in real terms, it goes
down $15 billion.

So the Defense Department accounts
go down, and the Medicare accounts go
up dramatically, which is the policy
that is correct, by the way. That is ex-
actly what we should be doing. We
should be trying to get the Medicare
system into a position where we can af-
ford it, and into a position where the
trust fund will be solvent. We must
face the fact that we are going to have
to downsize the military in the face of
the post-cold-war period, and as a re-
sult of downsizing the military, less
military spending will occur.

This is what this conference accom-
plishes. Overall, what the conference
accomplishes is something that no
other Congress has been able to do for
25 years. It balances the Federal budg-
et. It slows the rate of growth of the
Federal Government. It does not actu-
ally cut spending over that period,
overall Federal outlays. In fact, overall
Federal outlays will go from $1.5 tril-
lion in 1995 up to $1.875 trillion in the
year 2002. There will be an annual rate
of growth of the Federal Government
of 3 percent. But, as | stated earlier, in
getting to a balanced budget, it elimi-
nates almost $1 trillion of what would
have been deficit spending had we
stayed on the glidepath presented by
the President. Well, there was no glide-
path presented by the President. It was
sort of a take-off path by the President
in the deficit area; or if we just let
things be as they are.

The reason we have done this is very
simple. If we continue to run these
deficits, if we do not address this issue
now, as | said earlier, we will pass on
to our children a nation which is bank-
rupt. That is not fair, and it is not
right. It has been said many times on
this floor by many members of our
party that our reason, our purpose, in
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seeking this position here in the Sen-
ate is to put the fiscal house of the
Federal Government in order—to
downsize the Federal Government, and
to return authority and the dollars to
the States. This budget is the first step
in accomplishing that goal.

I certainly congratulate Senator Do-
MENICI, who is the driving force behind
developing this budget on the Senate
side; Chairman KaAsicH, on the House
side; and, obviously, Speaker GINGRICH
and Leader DoLE, for having the fore-
sight, the vision, and the courage to
put together this most extraordinary
budget which will pass to our children
a very critical gift, which is the gift of
a Government that is fiscally sound.

Mr. President, | yield the floor.

I suggest the absence of a quorum.

The PRESIDING OFFICER (Mr.
DEWINE). The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. DOLE. Mr. President, | ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

MESSAGES FROM THE HOUSE

At 12:27 p.m., a message from the
House of Representatives, delivered by
Ms. Goetz, one of its reading clerks, an-
nounced that the House has passed the
following bill, in which it requests the
concurrence of the Senate:

H.R. 1854. An act making appropriations
for the legislative branch for the fiscal year
ending September 30, 1996, and for other pur-
poses.

———————

MEASURES REFERRED

The following bill was read the first
and second times by unanimous con-
sent and referred as indicated:

H.R. 1854. An act making appropriations
for the legislative branch for the fiscal year
ending September 30, 1996, and for other pur-
poses; to the Committee on Appropriations.

EXECUTIVE AND OTHER
COMMUNICATIONS

The following communications were
laid before the Senate, together with
accompanying papers, reports, and doc-
uments, which were referred as indi-
cated:

EC-1115. A communication from the Prin-
cipal Deputy Under Secretary of Defense
(Comptroller), transmitting, pursuant to
law, a report of a violation of the
Antideficiency Act, case No. 94-10; to the
Committee on Appropriations.

EC-1116. A communication from the Gen-
eral Counsel of the Department of Defense,
transmitting, a draft of proposed legislation
to revise the manner in which the Army will
participate in the establishment and oper-
ation of the National Science Center for
Communications and Electronics; to the
Committee on Armed Services.

EC-1117. A communication from the Acting
Director of the Office of Thrift Supervision,
Department of the Treasury, transmitting,
pursuant to law, a report; to the Committee
on Banking, Housing, and Urban Affairs.
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REPORTS OF COMMITTEES

The following reports of committees
were submitted:

By Mr. HELMS, from the Committee on
Foreign Relations, without amendment:

S. 961. An original bill to amend the For-
eign Assistance Act of 1961 and the Arms Ex-
port Control Act to authorize reduced levels
of appropriations for foreign assistance pro-
grams for fiscal years 1996 and 1997, and for
other purposes (Rept. No. 104-99).

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first
and second time by unanimous con-
sent, and referred as indicated:

By Mr. SANTORUM:

S. 960. A bill to amend title 18, United
States Code, to exempt qualified current and
former law enforcement officers from State
laws prohibiting the carrying of concealed
handguns, and for other purposes; to the
Committee on the Judiciary.

By Mr. HELMS:

S. 961. An original bill to amend the For-
eign Assistance Act of 1961 and the Arms Ex-
port Control Act to authorize reduced levels
of appropriations for foreign assistance pro-
grams for fiscal years 1996 and 1997, and for
other purposes; from the Committee on For-
eign Relations; placed on the calendar.

S. 962. A bill to extend authorities under
the Middle East Peace Facilitation Act of
1994 until August 15, 1995; considered and
passed.

By Mr. BAUCUS (for himself,
GRASSLEY, and Mr. ROCKEFELLER):

S. 963. A bill to amend the medicare pro-
gram under title XVIII of the Social Secu-
rity Act to improve rural health services,
and for other purposes; to the Committee on
Finance.

By Mr. JOHNSTON:

S. 964. A bill to amend the Land and Water
Conservation Fund Act of 1965 with respect
to fees for admission into units of the Na-
tional Park System and for other purposes;
to the Committee on Energy and Natural Re-
sources.

Mr.

SUBMISSION OF CONCURRENT AND
SENATE RESOLUTIONS

The following concurrent resolutions
and Senate resolutions were read, and
referred (or acted upon), as indicated:

By Mr. DOLE (for himself and Mr.
DASCHLE):

S. Res. 141. A resolution to authorize rep-
resentation by Senate Legal Counsel; consid-
ered and agreed to.

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. SANTORUM:

S. 960. A bill to amend title 18, Unit-
ed States Code, to exempt qualified
current and former law enforcement of-
ficers from State laws prohibiting the
carrying of concealed handguns, and
for other purposes; to the Committee
on the Judiciary.

THE 1995 COMMUNITY PROTECTION INITIATIVE

ACT
® Mr. SANTORUM. Mr. President,
today | am introducing the 1995 Com-
munity Protection Initiative Act, a bill
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to aid in the fight against crime in
America. This bill exempts qualified
current and former law enforcement of-
ficers from state laws prohibiting the
carrying of concealed weapons. The ef-
fect is to increase law enforcement po-
tential by making thousands of highly
trained law enforcement personnel
available to deter crime in emergency
situations, all at no additional cost to
the taxpayer. We will strike a strong
blow for crime prevention without fur-
ther burdening the Federal budget.

Further, this bill eliminates jurisdic-
tional limitations and provides a clear
and uniform rule to replace a complex
variety of State and local laws. In an
increasingly mobile society, it is im-
portant to eliminate confusion and pro-
vide these public servants the oppor-
tunity to react in a way that protects
potential victims of crime throughout
the country.

This is a commonsense and cost-ef-
fective step in the direction of crime
control. To do otherwise would be simi-
lar to preventing someone trained in
CPR from assisting a dying person
merely because he or she was licensed
in another jurisdiction. Law enforce-
ment personnel are trained to think in
a manner that protects lives. We need
to allow them to act in the same man-
ner by lifting current regulatory bur-
dens.

This bill takes the precautions nec-
essary to ensure that former and re-
tired law enforcement officers have
been properly trained in the use of fire-
arms, have proper identification, and
were in good standing during their
prior employment. Moreover, the bill
allows them to protect themselves,
their families, and other citizens in
need of assistance.

I look forward to enactment of this
legislation. 1 also look forward to
working with Representative
CUNNINGHAM from California, who has
introduced a similar measure in the
House of Representatives. Together we
can bring about a much needed reform
and strengthen the crime fighting ca-
pabilities of our Nation’s law enforce-
ment community.

Mr. President, | ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 960

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTON 1. SHORT TITLE.

This Act may be cited as the ‘*1995 Commu-
nity Protection Initiative”.

SEC. 2. EXEMPTION OF QUALIFIED CURRENT AND
FORMER LAW ENFORCEMENT OFFI-
CERS FROM STATE LAWS PROHIBIT-
ING THE CARRYING OF CONCEALED
HANDGUNS.

(a) IN GENERAL.—Chapter 44 of title 18,
United States Code, is amended by inserting
after section 926A the following new section:
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“§926B. Carrying of concealed handguns by
qualified current and former law enforce-
ment officers
““(a) Notwithstanding any other provision

of the law of any State or any political sub-
division thereof, an individual who is a quali-
fied law enforcement officer or a qualified
former law enforcement officer and who is
carrying appropriate written identification
of such status may carry a concealed hand-
gun.

““(b) As used in this section—

“(1) the term ‘qualified law enforcement
officer’ means an officer, agent, or employee
of a public agency who—

““(A) is a law enforcement officer;

““(B) is authorized by the agency to carry a
handgun in the course of duty;

““(C) is not the subject of a disciplinary ac-
tion by the agency that prevents the carry-
ing of a handgun; and

‘(D) meets such requirements as have been
established by the agency with respect to
handguns;

““(2) the term ‘qualified former law enforce-
ment officer’ means an individual who—

“(A) retired from service with a public
agency as a law enforcement officer, other
than for reasons of mental disability;

“(B) immediately before such retirement,
was a qualified law enforcement officer;

““(C) has a nonforfeitable right to benefits
under the retirement plan of the agency;

‘(D) meets such requirements as have been
established by the State in which the indi-
vidual resides with respect to training in the
use of handguns; and

“(E) is not prohibited by Federal law from
receiving a firearm;

“(3) the term ‘law enforcement officer’
means an individual authorized by law to en-
gage in or supervise the prevention, detec-
tion, investigation, or prosecution of any
violation of law, and includes corrections,
probation, parole, and judicial officers; and

‘“(4) the term ‘appropriate written identi-
fication’ means, with respect to an individ-
ual, a document that—

“(A) was issued to the individual by the
public agency with which the individual
serves or served as a law enforcement officer;
and

““(B) identifies the holder of the document
as a current or former officer, agent, or em-
ployee of the agency.”.

(b) CLERICAL AMENDMENT.—The table of
sections for such chapter is amended by in-
serting after the item relating to section
926A the following new item:

““926B. Carrying of concealed handguns by
qualified current and former
law enforcement officers.””.

(c) EFFeCTIVE DATE.—The amendments
made by this section shall take effect 180
days after the date of the enactment of this
Act.e

By Mr. BAUCUS (for himself, Mr.
GRASSLEY and Mr. ROCKE-
FELLER):

S. 963. A bill to amend the Medicare
Program under title XVIII of the So-
cial Security Act to improve rural
health services, and for other purposes;
to the Committee on Finance.

THE RURAL HEALTH CARE IMPROVEMENT ACT OF
1995

Mr. BAUCUS. Mr. President, | rise to
introduce, along with Senator GRASS-
LEY and Senator ROCKEFELLER, the
Rural Health Care Improvement Act of
1995.

They say that if you have your
health, you have everything. Well, 1
must say that for the small commu-
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nities all across Montana and America,
access to health care is in danger. It is
very tough to get good health care in
rural parts of our country. What with
cuts in Medicare reimbursement, 10
percent of the America’s rural hos-
pitals closed in the last decade. Ten
percent of our rural hospitals have
closed. The trend, unfortunately, shows
no signs of improving.

And the rural health care crisis goes
beyond access. That is because insur-
ance policies are going up faster for the
people who can least afford to pay—
that is self-insured people like farmers,
ranchers, and small business owners all
across our country.

Rural areas also find it harder than
cities and suburbs to attract doctors,
to attract nurses, to attract people to
provide health care. And health care
providers in rural areas have less ac-
cess to state-of-the-art medical tech-
nology than their colleagues do in the
big cities and in the suburbs.

Yet, the Federal Government’s usual
approach to rural health care issues is
one of indifference. No top-level official
has the task of keeping rural health
care firmly in line.

Renewing the tax credit for self-in-
sured people was just a start. We need
to preserve health care services in
small towns. Rural doctors and nurses
must be able to use the best available
technology. And the Government must
give permanent, top-level attention to
rural health care issues.

That is the comprehensive strategy
that this bill provides.

Let me review it in just brief detail.

First, keeping hospitals and clinics
in small rural towns open. It is critical
that these clinics stay open.

Our small rural hospitals have suf-
fered for years with rigid and expensive
Medicare regulations and Medicare re-
imbursements too low to let them stay
open. So a few years ago | helped pass
a bill giving some rural hospitals
greater flexibility and Medicare reim-
bursements high enough to stay open.

This project is called the Medical As-
sistance Facility, otherwise known as
MAF. They operate in Culbertson, Jor-
dan, Circle, Terry, and Ekalaka, serv-
ing over 20,000 people.

That might not sound like very many
people when you add the towns to-
gether, but let me tell you, when you
are a town like Circle or Ekalaka, hun-
dreds of miles away from the best of
health care service in the world, these
small clinics make a big, big dif-
ference. They are very important to
them. The MAF maintains access to
basic, acute, and emergency care serv-
ices and provides inpatient care for up
to 4 days. They have received glowing
reviews from health experts, and other
States have called in to ask how they
can set up similar facilities.

But most important, people in these
towns believe it is irreplaceable. Wal-
ter Busch, the administrator of Roo-
sevelt Medical Center in Culbertson,
had this to say:

The medical assistance facility has im-
proved access to quality health care services
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in a cost-effective manner. It has restored
health care services to four remote, rural
communities and prevented loss of services
in two others. It is a very flexible program
and yet one that has provided consistently
high quality care.

Let me underline that point, Mr.
President. Without MAF’s, medical as-
sistance facilities, or similar clinics,
many small towns would have virtually
no health care service. The MAF pre-
serves health services and it saves
money. A new GAO report will show
that the MAF saved over $60,000 per 172
patients. So especially when the lead-
ership’s proposed Medicare and Medic-
aid cuts will so drastically increase the
pressure on rural hospitals, we must
keep them open. Our legislation makes
the MAF permanent and allows similar
facilities to open up all over rural
America.

The second section offers grants for
what 1is called telemedicine. These
grants will let rural doctors and nurses
upgrade their telecommunications and
use modern computer networks to con-
fer with specialists in other parts of
our country. So a family practitioner,
for example, with a tough case in Fer-
gus County or on the Hi-line can have
access to diagnostic files and also ac-
cess to techniques at the National In-
stitutes of Health or the Centers for
Disease Control.

Just think of it. With the computer,
a doctor or a nurse in a very small
town in a small clinic can have access
to files and techniques of the very best
all around the Nation. They might not
be able to use all the techniques, but at
least he or she knows what is available
and has a lot better access, a lot better
information and can give better treat-
ment for that patient.

We also include another program of
grants to encourage networking among
rural health care providers. This would
let them share information on equip-
ment and also, again, share techniques
specifically designed for rural areas
and also help allow much more co-
operation and also more effective co-
operation than exists today.

Third and last is a new permanent
position of Assistant Secretary for
Rural Health at the Department of
Health and Human Services in Wash-
ington, DC. My State of Montana and a
lot of States need more advocates with-
in the Federal Government. People liv-
ing in very rural, isolated areas need
better advocates and more advocates in
the Federal Government, more people
who understand our unique problems
and will push for solutions because,
after all, there are a lot more people in
the cities who push for city solutions.
We need some way to kind of counter-
balance, Mr. President, the advantage
that the city folks have so that people
in rural areas at least have someone to
stand up for them and argue their case
so that problems are not further exac-
erbated because they do not have some-
one.

So when this bill passes, the Depart-
ment of Health and Human Services,
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with its hundreds of thousands of em-
ployees, will have a top-level official
whose job it is to remember small
towns like Culbertson, MT.

This will put a higher priority on
rural health care and make sure that
we have someone in the room when
final decisions are made, for example,
on Medicare or Medicaid and other
health care programs.

Mr. President, rural America de-
serves fairness just like urban, big city
America needs fairness. We in rural
America deserve the same access to
top-quality doctors and nurses, to new
medical technologies and to basic
health care just as everybody else does
in America. And through this bill,
without much expense, rural America
can get fairness. It is just that simple.

I ask unanimous consent, Mr. Presi-
dent, to include a copy of the bill in
the RECORD.

There being no objection, the bill was
ordered to be printed in the RECORD, as
follows:

S. 963

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the
Health Improvement Act of 1995”.
SEC. 2. MEDICARE RURAL HOSPITAL FLEXIBIL-

ITY PROGRAM.

(a) FINDINGS AND PURPOSE.—

(1) FINDINGS.—The Congress finds the fol-
lowing:

(A) One-quarter of the United States popu-
lation, or about 65 million persons, reside in
rural areas. Rural areas have a larger pro-
portion of elderly residents. Rural popu-
lations have a higher infant mortality rate,
and a 40 percent higher rate of death from
accidents.

(B) Rural hospitals are forced to comply
with burdensome and inflexible medicare re-
quirements that do not fit the realities of
the rural environment.

(C) Rural hospitals are inadequately reim-
bursed by the medicare program.

(D) Inadequate medicare reimbursement
and burdensome and inflexible requirements
contribute to the high closure rate among
rural hospitals, resulting in reduced access
to primary care and emergency services for
millions of rural residents.

(E) Medical assistance facilities have been
operating in Montana since 1990 and rural
primary care hospitals have been operating
since 1993. Both programs help rural hos-
pitals adapt to the changing health care
needs of the local community.

(F) The Inspector General of the Depart-
ment of Health and Human Services has
found that medical assistance facilities—

(i) provide access to health care in remote
rural areas; and

(ii) are cost efficient.

(G) The Inspector General of the Depart-
ment of Health and Human Services found
that flexible medicare requirements are key
to the success of medical assistance facili-
ties.

(H) Twenty-one states applied to the Es-
sential Access Hospital (EACH) program au-
thorized in the Omnibus Budget Reconcili-
ation Act of 1989. Seven states, West Vir-
ginia, California, Colorado, Kansas, New
York, North Carolina, and South Dakota
were awarded grants. Eleven hospitals have
been designated rural primary care hospitals
since final Federal regulations became effec-
tive in 1993.

“Rural
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(1) Medical assistance facilities and rural
primary care hospitals promote the develop-
ment of rural health care networks and re-
sult in increased access for rural residents to
a variety of health care services.

(2) PURPOSE.—The purpose of this section
is to establish the medicare rural hospital
flexibility program and to allow all States to
develop critical access hospitals.

(b) MEDICARE RURAL HOSPITAL FLEXIBILITY
PROGRAM.—Section 1820 of the Social Secu-
rity Act (42 U.S.C. 1395i-4) is amended to
read as follows:

‘“MEDICARE RURAL HOSPITAL FLEXIBILITY
PROGRAM

““SEC. 1820. (a) PURPOSE.—The purpose of
this section is to—

““(1) ensure access to health care services
for rural communities by allowing hospitals
to be designated as critical access hospitals
if such hospitals limit the scope of available
inpatient acute care services;

““(2) provide more appropriate and flexible
staffing and licensure standards;

““(3) enhance the financial security of criti-
cal access hospitals by requiring that medi-
care reimburse such facilities on a reason-
able cost basis; and

““(4) promote linkages between critical ac-
cess hospitals designated by the State under
this section and broader programs support-
ing the development of and transition to in-
tegrated provider networks.

“(b) ESTABLISHMENT.—AnNy State that sub-
mits an application in accordance with sub-
section (c) may establish a medicare rural
hospital flexibility program described in sub-
section (d).

““(c) APPLICATION.—A State may establish a
medicare rural hospital flexibility program
described in subsection (d) if the State sub-
mits to the Secretary at such time and in
such form as the Secretary may require an
application containing—

““(1) assurances that the State—

““(A) has developed, or is in the process of
developing, a State rural health care plan
that—

“(i) provides for the creation of one or
more rural health networks (as defined in
subsection (e)) in the State,

“(if) promotes regionalization of rural
health services in the State, and

““(iii) improves access to hospital and other
health services for rural residents of the
State;

“(B) has developed the rural health care
plan described in subparagraph (A) in con-
sultation with the hospital association of the
State, rural hospitals located in the State,
and the State Office of Rural Health (or, in
the case of a State in the process of develop-
ing such plan, that assures the Secretary
that the State will consult with its State
hospital association, rural hospitals located
in the State, and the State Office of Rural
Health in developing such plan);

““(2) assurances that the State has des-
ignated (consistent with the rural health
care plan described in paragraph (1)(A)), or is
in the process of so designating, rural non-
profit or public hospitals or facilities located
in the State as critical access hospitals; and

““(3) such other information and assurances
as the Secretary may require.

““(d) MEDICARE RURAL HOSPITAL FLEXIBIL-
ITY PROGRAM DESCRIBED.—

““(1) IN GENERAL.—A State that has submit-
ted an application in accordance with sub-
section (c), may establish a medicare rural
hospital flexibility program that provides
that—

“(A) the State shall develop at least one
rural health network (as defined in sub-
section (e)) in the State; and

““(B) at least one facility in the State shall
be designated as a critical access hospital in
accordance with paragraph (2).
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““(2) STATE DESIGNATION OF FACILITIES.—

“(A) IN GENERAL.—A State may designate
one or more facilities as a critical access
hospital in accordance with subparagraph
(B).
““(B) CRITERIA FOR DESIGNATION AS CRITICAL
ACCESS HOSPITAL.—A State may designate a
facility as a critical access hospital if the fa-
cility—

“(i) is located in a county (or equivalent
unit of local government) in a rural area (as
defined in section 1886(d)(2)(D)) that—

“(1) is located more than a 35-mile drive
from a hospital, or another facility described
in this subsection, or

“(11) is certified by the State as being a
necessary provider of health care services to
residents in the area; and

“(it) makes available 24-hour emergency
care services that a State determines are
necessary for ensuring access to emergency
care services in each area served by a criti-
cal access hospital;

““(iii) provides not more than 15 acute care
inpatient beds (meeting such standards as
the Secretary may establish) for providing
inpatient care for a period not to exceed 96
hours (unless a longer period is required be-
cause transfer to a hospital is precluded be-
cause of inclement weather or other emer-
gency conditions), except that a peer review
organization or equivalent entity may, on
request, waive the 96-hour restriction on a
case-by-case basis;

“(iv) meets such staffing requirements as
would apply under section 1861(e) to a hos-
pital located in a rural area, except that—

“(1) the facility need not meet hospital
standards relating to the number of hours
during a day, or days during a week, in
which the facility must be open and fully
staffed, except insofar as the facility is re-
quired to make available emergency care
services as determined under clause (ii) and
must have nursing services available on a 24-
hour basis, but need not otherwise staff the
facility except when an inpatient is present,

“(I1) the facility may provide any services
otherwise required to be provided by a full-
time, on site dietician, pharmacist, labora-
tory technician, medical technologist, and
radiological technologist on a part-time, off
site basis under arrangements as defined in
section 1861(w)(1), and

“(111) the inpatient care described in clause
(iii) may be provided by a physician’s assist-
ant, nurse practitioner, or clinical nurse spe-
cialist subject to the oversight of a physician
who need not be present in the facility; and

“(v) meets the requirements of subpara-
graph (1) of paragraph (2) of section 1861(aa).

““(e) RURAL HEALTH NETWORK DEFINED.—

““(1) IN GENERAL.—FoOr purposes of this sec-
tion, the term ‘rural health network’ means,
with respect to a State, an organization con-
sisting of—

“(A) at least 1 facility that the State has
designated or plans to designate as a critical
access hospital, and

“(B) at least 1 hospital
acute care services.

““(2) AGREEMENTS.—

“(A) IN GENERAL.—Each critical access hos-
pital that is a member of a rural health net-
work shall have an agreement with respect
to each item described in subparagraph (B)
with at least 1 hospital that is a member of
the network.

“(B) ITEMS DESCRIBED.—The items de-
scribed in this subparagraph are the follow-
ing:

‘(i) Patient referral and transfer.

“(ii) The development and use of commu-
nications systems including (where fea-
sible)—

“(1) telemetry systems, and

“(11) systems for electronic sharing of pa-
tient data.

that furnishes
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““(iii) The provision of emergency and non-
emergency transportation among the facil-
ity and the hospital.

““(C) CREDENTIALING AND QUALITY ASSUR-
ANCE.—Each critical access hospital that is a
member of a rural health network shall have
an agreement with respect to credentialing
and quality assurance with at least 1—

‘(i) hospital that is a member of the net-
work;

‘“(if) peer review organization or equiva-
lent entity; or

‘“(iii) other appropriate and qualified en-
tity identified in the State rural health care

lan.

P “(f) CERTIFICATION BY THE SECRETARY.—
The Secretary shall certify a facility as a
critical access hospital if the facility—

““(1) is located in a State that has estab-
lished a medicare rural hospital flexibility
program in accordance with subsection (d);

““(2) is designated as a critical access hos-
pital by the State in which it is located; and

““(3) meets such other criteria as the Sec-
retary may require.

““(g) PERMITTING MAINTENANCE OF SWING
BEDs.—Nothing in this section shall be con-
strued to prohibit a State from designating
or the Secretary from certifying a facility as
a critical access hospital solely because, at
the time the facility applies to the State for
designation as a critical access hospital,
there is in effect an agreement between the
facility and the Secretary under section 1883
under which the facility’s inpatient hospital
facilities are used for the furnishing of ex-
tended care services, except that the number
of beds used for the furnishing of such serv-
ices may not exceed the total number of li-
censed inpatient beds at the time the facility
applies to the State for such designation
(minus the number of inpatient beds used for
providing inpatient care in the facility pur-
suant to subsection (d)(2)(A)(iii)). For pur-
poses of the previous sentence, the number of
beds of the facility used for the furnishing of
extended care services shall not include any
beds of a unit of the facility that is licensed
as a distinct-part skilled nursing facility at
the time the facility applies to the State for
designation as a critical access hospital.

““(h) GRANTS.—

‘(1) MEDICARE RURAL HOSPITAL FLEXIBILITY
PROGRAM.—The Secretary may award grants
to States that have submitted applications
in accordance with subsection (c) for—

“(A) engaging in activities relating to
planning and implementing a rural health
care plan;

“(B) engaging in activities relating to
planning and implementing rural health net-
works; and

“(C) designating facilities as critical ac-
cess hospitals.

““(2) RURAL EMERGENCY MEDICAL SERV-
ICES.—

“(A) IN GENERAL.—The Secretary may
award grants to States that have submitted
applications in accordance with subpara-
graph (B) for the establishment or expansion
of a program for the provision of rural emer-
gency medical services.

““(B) APPLICATION.—AnN application is in ac-
cordance with this subparagraph if the State
submits to the Secretary at such time and in
such form as the Secretary may require an
application containing the assurances de-
scribed in subparagraphs (A)(ii), (A)(iii), and
(B) of subsection (c)(1) and paragraph (3) of
such subsection.

‘(i) GRANDFATHERING OF CERTAIN FACILI-
TIES.—

“(1) IN GENERAL.—ANY medical assistance
facility operating in Montana and any rural
primary care hospital designated by the Sec-
retary under this section prior to the date of
the enactment of the Rural Health Improve-
ment Act of 1995 shall be deemed to have
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been certified by the Secretary under sub-
section (f) as a critical access hospital if
such facility or hospital is otherwise eligible
to be designated by the State as a critical
access hospital under subsection (d).

““(2) CONTINUATION OF MEDICAL ASSISTANCE
FACILITY AND RURAL PRIMARY CARE HOSPITAL
TERMS.—Notwithstanding any other provi-
sion of this title, with respect to any medical
assistance facility or rural primary care hos-
pital described in paragraph (1), any ref-
erence in this title to a ‘critical access hos-
pital’ shall be deemed to be a reference to a
‘medical assistance facility’ or ‘rural pri-
mary care hospital’.

““(J) WAIVER OF CONFLICTING PART A PROVI-
SIONS.—The Secretary is authorized to waive
such provisions of this part and part C as are
necessary to conduct the program estab-
lished under this section.

“(k) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated from
the Federal Hospital Insurance Trust Fund
for making grants to all States under sub-
section (h), $25,000,000 in each of the fiscal
years 1996 through 2000."".

(c) REPORT ON ALTERNATIVE TO 96-HOUR
RULE.—Not later than January 1, 1996, the
Administrator of the Health Care Financing
Administration shall submit to the Congress
a report on the feasibility of, and adminis-
trative requirements necessary to establish
an alternative for certain medical diagnoses
(as determined by the Administrator) to the
96-hour limitation for inpatient care in criti-
cal access hospitals required by section
1820(d)(2)(B)(iii).

(d) PART A AMENDMENTS RELATING TO
RURAL PRIMARY CARE HOSPITALS AND CRITI-
CAL ACCESS HOSPITALS.—

(1) DEFINITIONS.—Section 1861(mm) of the
Social Security Act (42 U.S.C. 1395x(mm)) is
amended to read as follows:

““CRITICAL ACCESS HOSPITAL; CRITICAL ACCESS
HOSPITAL SERVICES

“(mm)(1) The term ‘critical access hos-
pital’ means a facility certified by the Sec-
retary as a critical access hospital under sec-
tion 1820(f).

‘“(2) The term ‘inpatient critical access
hospital services’ means items and services,
furnished to an inpatient of a critical access
hospital by such facility, that would be inpa-
tient hospital services if furnished to an in-
patient of a hospital by a hospital.”.

(2) COVERAGE AND PAYMENT.—(A) Section
1812(a)(1) of such Act (42 U.S.C. 1395d(a)(1)) is
amended by striking ‘“‘or inpatient rural pri-
mary care hospital services” and inserting
“‘or inpatient critical access hospital serv-
ices”.

(B) Section 1814 of such Act (42 U.S.C.
1395f) is amended—

(i) on subsection (a)(8)—

() by striking “‘rural primary care hos-
pital’” each place it appears and inserting
‘““critical access hospital’’; and

(1) by striking ‘72’ and inserting “‘96"’;

(i) in subsection (b), by striking ‘‘other
than a rural primary care hospital providing
inpatient rural primary care hospital serv-
ices,”” and inserting ‘“‘other than a critical
access hospital providing inpatient critical
access hospital services,’’; and

(iii) by amending subsection (I) to read as
follows:

“(I) PAYMENT FOR INPATIENT CRITICAL AcC-
CESS HOSPITAL SERVICES.—The amount of
payment under this part for inpatient criti-
cal access hospital services is the reasonable
costs of the critical access hospital in pro-
viding such services.”.

(3) TREATMENT OF CRITICAL ACCESS HOS-
PITALS AS PROVIDERS OF SERVICES.—(A) Sec-
tion 1861(u) of such Act (42 U.S.C. 1395x(u)) is
amended by striking ‘‘rural primary care
hospital’ and inserting ‘“‘critical access hos-
pital”.
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(B) The first sentence of section 1864(a) of
such Act (42 U.S.C. 1395aa(a)) is amended by
striking ‘‘a rural primary care hospital’’ and
inserting ‘‘a critical access hospital’’.

(4) CONFORMING AMENDMENTS.—(A) Section
1128A(b)(1) of such Act (42 U.S.C. 1320a—
7a(b)(1)) is amended by striking ‘“‘rural pri-
mary care hospital” each place it appears
and inserting ““critical access hospital”.

(B) Section 1128B(c) of such Act (42 U.S.C.
1320a-7b(c)) is amended by striking ‘“‘rural
primary care hospital”’ and inserting “‘criti-
cal access hospital’.

(C) Section 1134 of such Act (42 U.S.C.
1320b-4) is amended by striking ‘“‘rural pri-
mary care hospitals’” each place it appears
and inserting ‘““critical access hospitals’.

(D) Section 1138(a)(1) of such Act (42 U.S.C.
1320b-8(a)(1)) is amended—

(i) in the matter preceding subparagraph
(A), by striking ‘“‘rural primary care hos-
pital” and inserting ‘‘critical access hos-
pital’’; and

(if) in the matter preceding clause (i) of
subparagraph (A), by striking “‘rural primary
care hospital’” and inserting ‘“‘critical access
hospital”.

(E) Section 1816(c)(2)(C) of such Act (42
U.S.C. 1395h(c)(2)(C)) is amended by striking
“rural primary care hospital’” and inserting
““critical access hospital”.

(F) Section 1833 of such Act (42 U.S.C. 1395l)
is amended—

(i) in subsection (h)(5)(A)(iii), by striking
“rural primary care hospital”’ and inserting
““critical access hospital’’;

(ii) in subsection (i)(1)(A), by striking
“rural primary care hospital”’ and inserting
““critical access hospital’’;

(iii) in subsection (i)(3)(A), by striking
“rural primary care hospital services’” and
inserting ‘‘critical access hospital services’;

(iv) in subsection (I)(5)(A), by striking
“rural primary care hospital’’ each place it
appears and inserting ‘‘critical access hos-
pital’’; and

(v) in subsection (1)(5)(B), by striking
“rural primary care hospital’’ each place it
appears and inserting ‘“‘critical access hos-
pital’.

(G) Section 1835(c) of such Act (42 U.S.C.
1395n(c)) is amended by striking ‘‘rural pri-
mary care hospital”’ each place it appears
and inserting ‘““critical access hospital”.

(H) Section 1842(b)(6)(A)(ii) of such Act (42
U.S.C. 1395u(b)(6)(A)(ii)) is amended by strik-
ing “‘rural primary care hospital’ and insert-
ing ““critical access hospital’..

(1) Section 1861 of such Act (42 U.S.C. 1395x)
is amended—

(i) in the last sentence of subsection (e), by
striking ‘“‘rural primary care hospital” and
inserting “‘critical access hospital’’;

(ii) in subsection (vV)(1)(S)(ii)(111), by strik-
ing “‘rural primary care hospital’ and insert-
ing ““critical access hospital’’;

(i) in subsection (w)(1), by striking “‘rural
primary care hospital’” and inserting ‘‘criti-
cal access hospital’’; and

(iv) in subsection (w)(2), by striking “‘rural
primary care hospital’’ each place it appears
and inserting ‘““critical access hospital”.

(J) Section 1862(a)(14) of such Act (42 U.S.C.
1395y(a)(14)) is amended by striking “‘rural
primary care hospital’’ each place it appears
and inserting ‘“‘critical access hospital’’.

(K) Section 1866(a)(1) of such Act (42 U.S.C
1395cc(a)(1)) is amended—

(i) in subparagraph (F)(ii), by striking
“rural primary care hospitals’ and inserting
““critical access hospitals’’;

(it) in subparagraph (H), in the matter pre-
ceding clause (i), by striking “‘rural primary
care hospitals’” and “‘rural primary care hos-
pital services’ and inserting “‘critical access
hospitals’ and “‘critical access hospital serv-
ices’, respectively;
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(iii) in subparagraph (1), in the matter pre-
ceding clause (i), by striking ““rural primary
care hospital’’ and inserting ‘“‘critical access
hospital’’; and

(iv) in subparagraph (N)—

(I) in the matter preceding clause (i), by
striking ‘“‘rural primary hospitals’ and in-
serting “‘critical access hospitals’, and

() in clause (i), by striking “‘rural pri-
mary care hospital”” and inserting “‘critical
access hospital”.

(L) Section 1866(a)(3) of such Act (42 U.S.C
1395cc(a)(3)) is amended—

(i) by striking “‘rural primary care hos-
pital’” each place it appears in subparagraphs
(A) and (B) and inserting ‘“‘critical access
hospital’’; and

(ii) in subparagraph (C)(ii)(Il), by striking
“rural primary care hospitals’ each place it
appears and inserting ‘“‘critical access hos-
pitals™.

(M) Section 1867(e)(5) of such Act (42 U.S.C.
1395dd(e)(5)) is amended by striking ‘“‘rural
primary care hospital’” and inserting “‘criti-
cal access hospital’.

(e) PAYMENT CONTINUED TO DESIGNATED
EACHs.—Section 1886(d)(5)(D) of such Act (42
U.S.C. 1395ww(d)(5)(D)) is amended—

(1) in clause (iii)(111), by inserting ‘“‘as in
effect on September 30, 1995 before the pe-
riod at the end; and

(2) in clause (v)—

(A) by inserting “‘as in effect on September
30, 1995”" after ““1820(i)(1)”’; and

(B) by striking ‘“1820(g)”’
1820(e)”".

(f) PART B AMENDMENTS RELATING TO CRIT-
ICAL ACCESS HOSPITALS.—

(1) CovERAGE.—(A) Section 1861(mm) of the
Social Security Act (42 U.S.C. 1395x(mm)) as
amended by subsection (d)(1), is amended by
adding at the end the following new para-
graph:

““(3) The term ‘outpatient critical access
hospital services’ means medical and other
health services furnished by a critical access
hospital on an outpatient basis.”.

(B) Section 1832(a)(2)(H) of such Act (42
U.S.C. 1395k(a)(2)(H)) is amended by striking
“rural primary care hospital services” and
inserting ‘‘critical access hospital services”.

(2) PAYMENT.—(A) Section 1833(a) of such
Act (42 U.S.C. 1395l(a)) is amended in para-
graph (6), by striking ‘“‘outpatient rural pri-
mary care hospital services’” and inserting
‘“‘outpatient critical access services”.

(B) Section 1834(g) of such Act (42 U.S.C.
1395m(g)) is amended to read as follows—

““(g) PAYMENT FOR OUTPATIENT CRITICAL
ACCESS HOSPITAL SERVICES.—The amount of
payment under this part for outpatient criti-
cal access hospital services is the reasonable
costs of the critical access hospital in pro-
viding such services.”.

(g) EFFECTIVE DATE.—The amendments
made by this section shall apply to services
furnished on or after October 1, 1995.
SEC. 3. OFFICE OF RURAL HEALTH POLICY.

(&) APPOINTMENT OF ASSISTANT
RETARY.—

(1) IN GENERAL.—Section 711(a) of the So-
cial Security Act (42 U.S.C. 912(a)) is amend-
ed—

(A) by striking ‘“‘by a Director, who shall
advise the Secretary’ and inserting “‘by an
Assistant Secretary for Rural Health (in this
section referred to as the ‘Assistant Sec-
retary’), who shall report directly to the Sec-
retary’’; and

(B) by adding at the end the following new
sentence: ‘“The Office shall not be a compo-
nent of any other office, service, or compo-
nent of the Department.”’.

(2) CONFORMING AMENDMENTS.—(A) Section
711(b) of the Social Security Act (42 U.S.C.
912(b)) is amended by striking ‘““the Director”
and inserting ‘‘the Assistant Secretary”.

and inserting
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(B) Section 338J(a) of the Public Health
Service Act (42 U.S.C. 254r(a)) is amended by
striking ‘“‘Director of the Office of Rural
Health Policy’ and inserting ‘‘Assistant Sec-
retary for Rural Health”.

(C) Section 464T(b) of the Public Health
Service Act (42 U.S.C. 285p-2(b)) is amended
in the matter preceding paragraph (1) by
striking ‘“‘Director of the Office of Rural
Health Policy’ and inserting ‘‘Assistant Sec-
retary for Rural Health’.

(D) Section 6213 of the Omnibus Budget
Reconciliation Act of 1989 (42 U.S.C. 1395x
note) is amended in subsection (e)(1) by
striking ‘“‘Director of the Office of Rural
Health Policy’ and inserting ‘‘Assistant Sec-
retary for Rural Health’.

(E) Section 403 of the Ryan White Com-
prehensive AIDS Resources Emergency Act
of 1990 (42 U.S.C. 300ff-11 note) is amended in
the matter preceding paragraph (1) of sub-
section (a) by striking ‘““Director of the Of-
fice of Rural Health Policy” and inserting
‘“‘Assistant Secretary for Rural Health”.

(3) AMENDMENT TO THE EXECUTIVE SCHED-
ULE.—Section 5315 of title 5, United States
Code, is amended by striking ‘‘Assistant Sec-
retaries of Health and Human Services (6)”’
and inserting ‘‘Assistant Secretaries of
Health and Human Services (7).

(b) EXPANSION OF DUTIES.—Section 711(a) of
the Social Security Act (42 U.S.C. 912(a)) is
amended by striking ‘“‘and access to (and the
quality of) health care in rural areas’” and
inserting ‘“‘access to, and quality of, health
care in rural areas, and reforms to the health
care system and the implications of such re-
forms for rural areas’’.

(c) EFFECTIVE DATE.—The amendments
made by this section shall take effect on
January 1, 1996.

SEC. 4. MEDICARE REIMBURSEMENT
TELEMEDICINE SERVICES.

(a) SENSE OF THE CONGRESS.—It is the sense
of the Congress that—

(1) the use of telemedicine services can in-
crease access to specialized health care for
rural residents; and

(2) although telemedicine services are cur-
rently being furnished to medicare bene-
ficiaries across the country, providers of
telemedicine services do not receive reim-
bursement for such services under the medi-
care program.

(b) PURPOSE.—It is the purpose of this sec-
tion to improve access to specialized health
services for rural medicare beneficiaries by
requiring the medicare program to reim-
burse providers for furnishing telemedicine
services.

(c) METHODOLOGY FOR DETERMINING PAY-
MENT.—Not later than January 1, 1996, the
Secretary of Health and Human Services
shall develop and submit to the Congress a
recommendation on a methodology for deter-
mining payments under title XVIII of the
Social Security Act for telemedicine services
(as defined by the Secretary).

FOR

By Mr. JOHNSTON:

S. 964. A bill to amend the Land and
Water Conservation Fund Act of 1965
with respect to fees for admission into
units of the National Park System and
for other purposes; to the Committee
on Energy and Natural Resources.

THE PARK RENEWAL FUND ACT

Mr. JOHNSTON. Mr. President,
today | am introducing the Park Re-
newal Fund Act. This legislation would
grant the Secretary of the Interior ad-
ditional authority to impose and col-
lect entrance fees at units of the Na-
tional Park System and deposit those
increased revenues in a special fund—
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the park renewal fund. These moneys
could then be used, without the need
for further appropriation, to help cover
the cost of priority park maintenance
and repair projects. The legislation
also includes other provisions designed
to enhance the Park Service’s ability
to generate badly needed funds from
park users and other non-Federal
sources.

Last year, | introduced park fee leg-
islation at the request of the adminis-
tration. The committee unanimously
reported an amended version of that
bill late in the session, but no further
action was taken in the Senate. The
bill 1 am introducing today is very
similar to the version | introduced last
year and incorporates the current ad-
ministration position on park fees.
Like last year, it is possible that
changes will be made to this bill before
it is reported from the committee. |
welcome the attention of my col-
leagues to this bill and urge their sup-
port. | also look forward to their input
and the input of others on how to im-
prove the legislation. Although | am
flexible on many provisions in this bill,
there is, in my view, one concept that
must be included in the final version of
any park fee bill. New fee revenue gen-
erated by this legislation must go di-
rectly to the parks for use in the parks
and not be diverted for nonpark pur-
poses. There is considerable public sup-
port for paying higher park entrance
fees if those fees are used to enhance
the parks and visitor use and enjoy-
ment of them. Without such a provi-
sion, there is no need to raise fees and
certainly no incentive for the parks to
collect them.

Mr. President, | ask unanimous con-
sent that a section-by-section analysis
and the text of the bill appear in the
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

S. 964

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This act may be cited as the “The Park
Renewal Fund Act.”

SEC. 2. FEES.

(a) ADMISSION FEESs.—Section 4(a) of the
Land and Water Conservation Fund Act of
1965 (16 U.S.C. 460l-6a(a)) is amended as fol-
lows:

(1) Delete “‘fee-free travel areas’ and “‘life-
time admission permit” from the title of
this section.

(2) In paragraph (a)(1)(A)(i) by striking the
first and second sentences and inserting in
lieu thereof, “For admission into any such
designated area, an annual admission permit
(to be known as the Golden Eagle Passport)
shall be available for a fee and under such
conditions as to be determined by the Sec-
retary of the Interior and the Secretary of
Agriculture.”

(3) In paragraph (a)(1)(B) by striking the
second sentence.

(4) Delete paragraph (a)(2) in its entirety
and insert in lieu thereof: ‘“‘Reasonable ad-
mission fees for a single visit to any des-
ignated unit shall be established by the ad-
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ministering Secretary for persons who
choose not to purchase the annual permit. A
“single visit’”” means a continuous stay with-
in a designated unit. Payment of a single
visit admission fee shall authorize exits from
and reentries to a designated unit for a pe-
riod to be defined for each designated unit by
the administering Secretary based upon a de-
termination of the period of time reasonably
and ordinarily necessary for such a single
visit.

(5) In paragraph (a)(3) by inserting the
word ‘“Great” in the third sentence before
“Smoky”’.

(6) In paragraph (a)(3) delete the last sen-
tence.

(7) Delete paragraph (a)(4) in its entirety
and insert in lieu thereof: ‘“The Secretary of
the Interior and the Secretary of Agriculture
shall establish procedures for discounted ad-
mission fees to any citizen of, or person le-
gally domiciled in, the United States sixty-
two years of age or older, such discount to be
received upon proof of age. Any such dis-
count will be non-transferable, applied only
to the individual qualifying on the basis of
age, and given notwithstanding the method
of travel. No fees of any kind shall be col-
lected from any persons who have a right of
access for hunting or fishing privileges under
a specific provision of law or treaty or who
are engaged in the conduct of official Fed-
eral, State, or local Government business.”

(8) Delete paragraph (a)(5) in its entirety
and insert in lieu thereof: ““The Secretary of
the Interior and the Secretary of Agriculture
shall establish procedures providing for the
issuance of a lifetime admission permit to
any citizen of, or person legally domiciled in,
the United States, if such citizen or person
applies for such permit and is permanently
disabled. Such procedures shall assure that
such permit shall be issued only to persons
who have been medically determined to be
permanently disabled. Such permit shall be
nontransferable, shall be issued without
charge, and shall entitle the permittee and
one accompanying individual to general ad-
mission into any area designated pursuant to
this subsection, notwithstanding the method
of travel.

(9) In paragraph (a)(6)(A) by striking ‘““No
later than 60 days after December 22, 1987
and inserting ‘“No later than six months
after enactment’ and striking “‘Interior and
Insular Affairs’ and inserting ‘‘Resources’.

(10) Delete paragraphs (a)(9) and (a)(11) in
their entirety. Renumber current paragraph
““(10)” as ‘“(9)”” and current paragraph ‘“(12)”
as ““(10)”.

(b) RECREATION FEES.—Section 4(b) of the
Land and Water Conservation Fund Act of
1965 (16 U.S.C. 460l-6a(b)) is amended as fol-
lows:

(1) Delete ‘“‘fees for Golden Age Passport
permittees’ from section title.

(2) Delete the following: ‘“‘personal collec-
tion of the fee by an employee or agent of
the Federal agency operating the facility”.

(3) Deleting ‘““Any Golden Age Passport
permittee, or’” and inserting thereof “Any”.

(c) CRITERIA, POSTING AND UNIFORMITY OF
FEEs.—Section 4(d) of the Land and Water
Conservation Fund Act of 1965 (16 U.S.C. 460I-
6a(d)) is amended by deleting from the first
sentence, ‘‘recreation fees charged by non-
Federal public agencies,” and inserting in
lieu thereof ‘‘fees charged by other public
and private entities,”.

(d) RULES AND REGULATIONS.—Section 4(e)
of the Land and Water Conservation Fund
Act of 1965 (16 U.S.C. 460l-6a(e)) is amended
by deleting ‘“‘of not more than $100.”” and in-
serting in lieu thereof “‘as provided by law.”

(e) FEDERAL AND STATE LAws UNAF-
FECTED.—Section 4(g) of the Land and Water
Conservation Fund Act of 1965 (16 U.S.C. 460I-
6a(g)) is amended by deleting the following
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in the first sentence ‘“‘or fees or charges for
commercial or other activities not related to
recreation,” and inserting ‘‘Provided, how-
ever, in those park areas under partial (if ap-
plicable) or exclusive jurisdiction of the
United States where state fishing licenses
are not required, the National Park Service
may charge a fee for fishing.”.

(f) TECHNICAL AMENDMENTS.—Section 4(h)
of the Land and Water Conservation Fund
Act of 1965 (16 U.S.C. 460l-6a(h)) is amended—

(1) by striking ““Bureau of Outdoor Recre-
ation” and inserting in lieu thereof, ‘““Na-
tional Park Service’’;

(2) by striking “Interior and Insular Af-
fairs of the United States House of Rep-
resentatives and United States Senate” and
inserting in lieu thereof, ‘“Resources of the
United States House of Representatives and
on Energy and Natural Resources of the
United States Senate’’; and

(3) by striking ‘““‘Bureau’ and inserting in
lieu thereof, ‘“National Park Service”.

(9) Use oF FEes.—Section 4(i) of the Land
and Water Conservation Fund Act of 1965 (16
U.S.C. 460l-6a(i)) is amended as follows:

(1) After “(i)” by inserting ‘“USE OF
FEES.—"".

(2) In the first sentence of subparagraph
(B) by striking “‘fee collection costs for that
fiscal year” and inserting in lieu thereof,
‘“fee collection costs for the immediately
preceding fiscal year” and by striking ‘‘sec-
tion in that fiscal year’” and inserting in lieu
thereof, ‘“‘section in such immediately pre-
ceding fiscal year.”

(3) In the second sentence of subparagraph
(B) by striking ‘“in that fiscal year”’.

(4) By adding the following at the end of
paragraph (1): ““(C) Notwithstanding subpara-
graph (A), beginning in fiscal year 1996 and
each fiscal year thereafter, all additional fee
revenue generated by the National Park
Service through enactment of this legisla-
tion, as authorized to be collected pursuant
to subsection 4 (a) and (b), shall be covered
into a special fund established in the Treas-
ury of the United States to be known as the
‘National Park Renewal Fund’. In fiscal year
1997 and each fiscal year thereafter, the
amount of additional fee revenue generated
in the immediately preceding fiscal year by
the National Park Service through enact-
ment of this legislation shall be available to
the Secretary of the Interior, without fur-
ther provision in appropriations acts, for in-
frastructure needs at parks including but not
limited to facility refurbishment, repair and
replacement, interpretive media and exhibit
repair and replacement, and infrastructure
projects associated with park resource pro-
tection. Such amounts shall remain avail-
able until expended. The Secretary shall de-
velop procedures for the use of the fund that
ensure accountability and demonstrated re-
sults consistent with the purposes of this
Act. Beginning the first full fiscal year after
the creation of the ‘*National Park Renewal
Fund”, the Secretary shall submit an annual
report to the Congress, on a unit-by-unit
basis, detailing the expenditures of such re-
ceipts. In fiscal year 1996 only, fees author-
ized to be collected pursuant to subsections
4 (a) and (b) of this Act may be collected
only to the extent provided in advance in ap-
propriations acts.

(5) Paragraph (4)(A) is amended by striking
‘““resource protection, research, and interpre-
tation” and inserting in lieu thereof, ‘“‘park
operations™.

(h) SELLING OF PERMITS.—Section 4(k) of
the Land and Water Conservation Fund Act
of 1965 (16 U.S.C. 4601-6a(k)) is amended by:

(1) striking “‘selling of annual admission
permits by public and private entities under
arrangements with collecting agency head”’
from the title of this section, and
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(2) deleting the last two sentences, regard-
ing the sale of Golden Eagle Passports, from
this section.

(i) CHARGES FOR TRANSPORTATION PROVIDED
BY THE NATIONAL PARK SERVICE—

(1) Section 4(l)(1) of the Land and Water
Conservation Fund Act of 1965 (16 U.S.C. 4601
6a(1)) is amended by striking the word “‘view-
ing”’ from the section title and inserting in
lieu thereof “‘visiting”.

(2) Section 4(I)(1) of the Land and Water
Conservation Fund Act of 1965 (16 U.S.C. 460I-
6a(l)) is amended by deleting the word
“view” and inserting in lieu thereof “‘visit”.

(3) Section 4(l)(2) of the Land and Water
Conservation Fund Act of 1965 (16 U.S.C. 460I-
6a(l)) is amended by deleting paragraph (2)
and inserting in lieu thereof: ‘““Notwithstand-
ing any other provision of law, the charges
imposed under paragraph (1) shall be re-
tained by the unit of the National Park Sys-
tem at which the service was provided. The
amount retained shall be expended for costs
associated with the transportation systems
at the unit where the charge was imposed.”’

(J) COMMERCIAL TOUR FEES.—Section 4 of
the Land and Water Conservation Fund Act
of 1965 (16 U.S.C. 460l-6a(n)) is amended by
striking section (2) in its entirety and insert-
ing in lieu thereof: ““(2) The Secretary shall
establish a flat fee, per entry, for such vehi-
cles. The amount of the said flat fee shall re-
flect both the commercial tour use fee rate
and current admission rates.”

(k) FEES FOR SPECIAL Uses.—Section 4 of
the Land and Water Conservation Fund Act
of 1965 (16 U.S.C. 460l-6a) is amended by add-
ing the following at the end thereof:

““(0) FEES FOR COMMERCIAL/
NONRECREATIONAL UsEes.—Utilizing the cri-
teria established in Section 4(d) (16 U.S.C.
4601-6a(d)), the Secretary of the Interior shall
establish reasonable fees for non-recurring
commercial or non-recreational uses of Na-
tional Park System units that require spe-
cial arrangements, including permits. At a
minimum, such fees will cover all costs of
providing necessary services associated with
such use, except that at the Secretary’s dis-
cretion, the Secretary may waive or reduce
such fees in the case of any organization
using an area within the National Park Sys-
tem for activities which further the goals of
the National Park Service. Receipts from
such fees may be retained at the park unit in
which the use takes place, and remain avail-
able, without further appropriation, to cover
the cost of providing such services. The por-
tion of such fee which exceeds the cost of
providing necessary services associated with
such use shall be deposited into the National
Park Renewal Fund.”

(1) FEE AUTHORITY.—Section 4 of the Land
and Water Conservation Fund Act of 1965 (16
U.S.C. 460l-6a) is amended by adding the fol-
lowing new subsection at the end thereof:

(p) ADMISSION OR RECREATION USE FEES.—
No admission or recreation use fee of any
kind shall be charged or imposed for en-
trance into, or use of, any federally owned
area operated and maintained by a Federal
agency and used for outdoor recreation pur-
poses, except as provided for by this Act.”.
SEC. 3. PROHIBITION OF COMMERCIAL VEHI-

CLES, DELAWARE WATER GAP NA-
TIONAL RECREATION AREA.

(a) IN GENERAL.—Effective at noon on Sep-
tember 30, 2005, the use of Highway 209 with-
in the Delaware Water Gap National Recre-
ation Area by commercial vehicles, when
such us is not connected with the operation
of the recreation area, is prohibited, except
as provided in section (b).

(b) LocAL BUSINESS USE PROTECTED.—Sub-
section (a) does not apply with respect to the
use of commercial vehicles to serve busi-
nesses located within or in the vicinity of
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the recreation area, as determined by the
Secretary.

(c) CONFORMING PRoOVISIONS.—(1) Para-
graphs (1) through (3) of the third undesig-
nated paragraph under the heading ‘‘ADMINIS-
TRATIVE PROVISIONS’ in chapter VII of title |
of Public Law 98-63 (97 Stat. 329), are re-
pealed, effective September 30, 2005.

(2) Prior to noon on September 30, 2005, the
Secretary shall collect and utilize a commer-
cial use fee from commercial vehicles in ac-
cordance with paragraphs (1) through (3) of
such third undesignated paragraph. Such fee
shall not exceed $25 per trip.

SEC. 4. CHALLENGE COST SHARE AGREEMENTS.

(a) AGREEMENTS.—The Secretary of the In-
terior is authorized to negotiate and enter
into challenge cost-share agreements with
cooperators. For purposes of this section, the
term—

(1) “‘challenge cost-share agreement’”
means any agreement entered into between
the Secretary and any cooperator for the
purpose of sharing costs or services in carry-
ing out authorized functions and responsibil-
ities of the Secretary with respect to any
unit or program of the National Park Sys-
tem (as defined in section 2(a) of the Act of
August 8, 1953 (16 U.S.C. 1c(a)), any affiliated
area, or designated National Scenic or His-
toric Trail; and

(2) *““‘cooperator’” means any State or local
government, public or private agency, orga-
nization, institution, corporation, individ-
ual, or other entity.

(b) Use oF FEDERAL FUNDS.—INn carrying
out challenge cost-share agreements, the
Secretary is authorized to provide the Fed-
eral funding share from any funds available
to the National Park Service.

SEC. 5. DONATIONS

(a) REQUESTS FOR DONATIONS.—In addition
to the Secretary’s other authorities to ac-
cept the donation of lands, buildings, other
property, services, and moneys for the pur-
poses of the National Park System, the Sec-
retary is authorized to solicit donations of
money, property, and services from individ-
uals, corporations, foundations and other po-
tential donors who the Secretary believes
would wish to make such donations as an ex-
pression of support for the national parks.
Such donations may be accepted and used for
any authorized purpose or program of the
National Park Service, and donations of
money shall remain available for expendi-
ture without fiscal year limitation. Any em-
ployees of the Department to whom this au-
thority is delegated shall be set forth in the
written guidelines issued by the Secretary
pursuant to paragraph (d).

(b) EMPLOYEE PARTICIPATION.—Employees
of the National Park Service may solicit do-
nations only if the request is incidental to or
in support of, and does not interfere with
their primary duty of protecting and admin-
istering the parks or administering author-
ized programs, and only for the purpose of
providing a level of resource protection, visi-
tor facilities, or services for health and safe-
ty projects, recurring maintenance activi-
ties, or for other routine activities normally
funded through annual agency appropria-
tions. Such requests must be in accordance
with the guidelines issued pursuant to sub-
paragraph (d).

(c) PROHIBITIONS.—(1) A donation may not
be accepted in exchange for commitment to
the donor on the part of the National Park
Service or which attaches conditions incon-
sistent with applicable laws and regulations
or that is conditioned upon or will require
the expenditure of appropriated funds that
are not available to the Department, or
which compromises a criminal or civil posi-
tion of the United States or any of its de-
partments or agencies or the administration
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authority of any agency of the United
States.

(2) In utilizing the authorities contained in
this section employees of the National Park
Service shall not directly conduct or execute
major fund raising campaigns, but may co-
operate with others whom the Secretary
may designate to conduct such campaigns on
behalf of the National Park Service.

(d) GuIDANCE.—(1) The Secretary shall
issue written guidelines setting forth those
positions to which he has delegated his au-
thority under paragraph (a) and the cat-
egories of employees of the National Park
Service that are authorized to request dona-
tions pursuant to paragraph (b). Such guide-
lines shall also set forth any limitations on
the types of donations that will be requested
or accepted as well as the sources of those
donations.

(2) The Secretary shall publish guidelines
which set forth the criteria to be used in de-
termining whether the solicitation or ac-
ceptance of contributions of lands, buildings,
other property, services, moneys, and other
gifts or donations authorized by this section
would reflect unfavorably upon the ability of
the Department of the Interior or any em-
ployee to carry out its responsibilities or of-
ficial duties in a fair and objective manner,
or would compromise the integrity or the ap-
pearance of the integrity of its programs or
any official involved in those programs. The
Secretary shall also issue written guidance
on the extent of the cooperation that may be
provided by National Park Service employ-
ees Iin any major fund raising campaign
which the Secretary has designated others to
conduct pursuant to paragraph (c)(2).

SEC. 6. COST RECOVERY FOR DAMAGE TO NA-
TIONAL PARK RESOURCES.

Public Law 101-337 is amended as follows:

(a) In section 1 (16 U.S.C. 19jj), by amend-
ing subsection (d) to read as follows:

“(d) ‘Park system resource’ means any liv-
ing or nonliving resource that is located
within the boundaries of a unit of the Na-
tional Park System, except for resources
owned by a non-Federal entity.”.

(b) In section 1 (16 U.S.C. 19jj) by adding at
the end thereof the following:

‘(@) ‘Marine or aquatic park system
resourse’ means any living or non-living part
of a marine or aquatic regimen within or is
a living part of a marine or aquatic regimen
within the boundaries of a unit of the Na-
tional Park System, except for resources
owned by a non-Federal entity.”".

(c) In section 2(b) (16 U.S.C. 19jj-1(b)), by
striking ‘“‘any park’ and inserting in lieu
thereof, ‘““any marine or aquatic park’’.

SECTION-BY-SECTION—PROPOSED FEE
LEGISLATION

Section 1. Entitles the bill the “The Park
Renewal Fund Act.”

Section 2. Makes several changes to the
Land and Water Conservation Fund Act of
1965 to provide the Secretary of the Interior
additional authority to manage the National
Park Service fee program. Specific changes
follow:

(a) Admission Fees:

(1) Strikes ‘‘fee-free travel areas’” and
“lifetime admission permits’” from the sec-
tion title as they were also striken in the
text of this section.

(2) Strikes the first and second sentence to
eliminate the cap on the amount to be
charged for a Golden Eagle Passport ($25)
and the language mandating entry coverage
under the passport. The new language would
authorize the Secretaries of the Interior and
Agriculture to set the fee and conditions of
coverage.

(3) Strikes the second sentence to elimi-
nate the cap for annual park specific per-
mits. The rest of the section stays intact and
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ties coverage of this permit to the same con-
ditions to be developed for the Golden Eagle
Passport.

(4) Deletes the length of stay limitations,
allowing the administering Secretary to es-
tablish length of stays for specific units. It
would also eliminate the cap on fees to be
charged for single visit permits and other re-
strictions, which would be determined by the
administering Secretary.

(5) Makes a technical correction by insert-
ing ““Great’” before Smoky Mountains Na-
tional Park.

(6) Deletes the sentence that exempts
urban areas from fees. Current law prohibits
admission fees at any unit of the National
Park System which provides significant out-
door recreational opportunities in an urban
environment and to which access is available
at multiple locations. While not specifically
saying fees would be charged, this change
would provide authority for a review of the
feasibility of charging fees at these areas.

(7) Authorizes the Secretaries of Interior
and Agriculture to modify the Golden Age
Passport program as it currently exists. The
Secretaries would still be able to establish
discounted admission fees upon proof of age.
However, the discount would apply only to
the eligible individual, and not to persons ac-
companying that individual, regardless of
the method of travel.

(8) Limits coverage under the Golden Ac-
cess Passport for the disabled to the individ-
ual holding the passport and one accompany-
ing individual, regardless of method of trav-
el. It also deletes the word “‘blind’” through-
out the paragraph and the portion having to
do with the receipts of federal benefits.

(9) Directs the Secretary to provide to Con-
gress within 6 months after enactment a re-
port outlining the changes to be imple-
mented.

(10) Deletes paragraph (a)(9), which states
specific areas where fees will not be charged.
This would not mean that fees would be
charged, but would provide an opportunity
for review (e.g., Canaveral National Sea-
shore). Deletes paragraph (a)(11) which estab-
lished special rates for Grand Tetons, Yel-
lowstone, and Grand Canyon. With new fee
authority, special rates as established for
these areas would essentially become caps
are unnecessary.

(b) Recreation Fees:

(1) Deletes personal collection of camping
fees as one of the criteria used in determin-
ing whether a fee can be charged at a camp-
ground. Many campgrounds have gone to
self-registration systems over the years in
the effort to more efficiently use personnel.
It is an outdated criterion, especially as
more efficient and technological changes in
collections occur. This section also removes
the 50% discount in user fees for those 62 and
over, but retains that discount for the dis-
abled.

(c) Amends the criteria used for setting
fees to include comparable recreation fees
charged by other public and private entities.
Current law requires comparison with fees
charged by non-federal public entities.

(d) Deletes a $100 cap on fines to comply
with the Criminal Fine Improvement Act of
1987 (P.L. 100-185). This Act established uni-
form maximum fine levels for all Federal
petty offenses at $5,000 for individuals and
$10,000 for organizations (18 U.S.C. section
3571).

(e) Removes the prohibition on fees or
charges for non-recreational and commercial
uses. The language inserted addresses those
few park areas where state fishing licenses
do not apply and are not required because
the areas are under either partial or exclu-
sive jurisdiction of the United States. In
these park areas (e.g., Glacier, Yellowstone)
the legislative jurisdiction means that the
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United States (National Park Service) has,
by cession or retention, all the authority of
the state and state fishing laws and regula-
tions do not apply.

() Changes the committee names to reflect
current titles and conditions.

(g9) Use of Fees:

(1) Technical change in the title.

(2 & 3) Allows the 15% retained by the Park
Service and other agencies for fee collection
costs to be figured on the collections of the
previous year, instead of the current year.
This will provide for a more accurate figure
to be retained, based on a full year’s collec-
tions, rather than partial year and esti-
mates.

(4) Establishes a National Park Renewal
Fund to be used for infrastructure repair, in-
terpretive media and exhibit repair and re-
placement, and infrastructure projects asso-
ciated with park resources. The fund would
be established in 1996 with funds available
beginning in 1997. It would authorize the Na-
tional Park Service to retain and use, with-
out further appropriation, all new revenue
generated by this legislation. Procedures are
to be developed for the distribution of these
funds by the agency.

(5) Allows amounts covered into the exist-
ing U.S. Treasury special account for the Na-
tional Park Service that are generated from
admission fees, to be used for park oper-
ations as opposed to limiting their expendi-
ture to resource protection, research, and in-
terpretation.

(h) Deletes language requiring that private
entities willing to sell Golden Eagle Pass-
ports pay the amount ‘“‘up front”’. Also de-
letes this portion from the section title.

(i) Allows each park to retain 100 percent
of receipts from fees for transportation serv-
ices, when charged in lieu of an admission
fee. Parks currently have authority to retain
50 percent of such fee receipts and deposit
the remainder in the existing U.S. Treasury
special account for the National Park Serv-
ice, although no fees are currently collected
under this authority.

(J) Combines the commercial tour use fee
and admission fees for commercial vehicles
into a flat fee per entry, for such vehicles.
This would simplify fee collection and in-
crease revenue.

(k) Authorizes ‘“‘reasonable’” fees for non-
recreational or commercial uses of units
that require special arrangements. Receipts
from such fees would be retained at the park
unit in which the use takes place and remain
available to cover the cost of providing such
services.

(1) Applies the Land and Water Conserva-
tion Fund Act to any federally owned area
operated and maintained by a federal agency
for outdoor recreation purposes.

Section 3. Renews the Secretary’s expired
authority to collect fees for commercial ve-
hicles driving through the Delaware Water
Gap National Recreation Area in Pennsylva-
nia. Effective September 30, 2005, the park
would be closed to commercial vehicles, ex-
cept for local traffic. This section is iden-
tical to HR 536 as passed by the House of
Representatives on March 14, 1995.

Section 4. Authorizes the Secretary to
enter into challenge cost-share agreements
with public or private entities to share the
costs of authorized National Park Service
activities.

Section 5. Authorizes the Secretary and
certain National Park Service employees to
seek donations for park purposes, subject to
limitations established by guidelines.

Section 6. Allows the Federal government
to recover the cost of damages to national
park resources and the Secretary to use the
money collected to repair damages. This au-
thority would be provided by amending P.L.
101-337, which authorizes the Secretary to re-
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cover the cost of damages to national park
marine resources, to cover damages to all
national park resources.

ADDITIONAL COSPONSORS

S. 426

At the request of Mr. SARBANES, the
name of the Senator from Massachu-
setts [Mr. KERRY] was added as a co-
sponsor of S. 426, a bill to authorize the
Alpha Phi Alpha Fraternity to estab-
lish a memorial to Martin Luther King,
Jr., in the District of Columbia, and for
other purposes.

S. 585

At the request of Mr. SHELBY, the
name of the Senator from Florida [Mr.
MACK] was added as a cosponsor of S.
585, a bill to protect the rights of small
entities subject to investigative or en-
forcement action by agencies, and for
other purposes.

S. 607

At the request of Mr. WARNER, the
name of the Senator from Arkansas
[Mr. BUMPERS] was added as a cospon-
sor of S. 607, a bill to amend the Com-
prehensive Environmental Response,
Compensation, and Liability Act of
1980 to clarify the liability of certain
recycling transactions, and for other
purposes.

S. 691

At the request of Mr. SHELBY, the
name of the Senator from New York
[Mr. D’AMATO] was added as a cospon-
sor of S. 691, a bill to amend title XVIII
of the Social Security Act to provide
for coverage of early detection of pros-
tate cancer and certain drug treatment
services under part B of the medicare
program, to amend chapter 17 of title
38, United States Code, to provide for
coverage of such early detection and
treatment services under the programs
of the Department of Veterans Affairs,
and to expand research and education
programs of the National Institutes of
Health and the Public Health Service
relating to prostate cancer.

S. 724

At the request of Mr. KoHL, the name
of the Senator from Mississippi [Mr.
CoCHRAN] was added as a cosponsor of
S. 724, a bill to authorize the Adminis-
trator of the Office of Juvenile Justice
and Delinquency Prevention Programs
to make grants to States and units of
local government to assist in providing
secure facilities for violent and chronic
juvenile offenders, and for other pur-
poses.

S. 890

At the request of Mr. KoHL, the name
of the Senator from Massachusetts
[Mr. KERRY] was added as a cosponsor
of S. 890, a bill to amend title 18, Unit-
ed States Code, with respect to gun
free schools, and for other purposes.
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SENATE RESOLUTION 141—TO AU-
THORIZE REPRESENTATION BY
SENATE LEGAL COUNSEL

Mr. DOLE (for himself and Mr.
DAscCHLE) submitted the following reso-
lution; which was considered and
agreed to:

S. REs. 141

Whereas, in the case of William D. (Bill) Pe-
terson v. The Honorable Senator Orrin G.
Hatch, No. 95-C-0352-S, pending in the United
States District Court for the District of
Utah, the plaintiff has named Senator Orrin
G. Hatch as the defendant;

Whereas, pursuant to sections 702(a) and
704(a)(1) of the Ethics in Government Act of
1978, 2 U.S.C. §§288b(a) and 288c(a)(1)(1994),
the Senate may direct its counsel to defend
Members of the Senate in civil actions relat-
ing to their official responsibilities: Now,
therefore, be it

Resolved, That the Senate Legal Counsel is
authorized to represent Senator Orrin G.
Hatch in the case of William D. (Bill) Peterson
11 v. The Honorable Senator Orrin G. Hatch.

AMENDMENTS SUBMITTED

THE PRIVATE SECURITIES
LITIGATION REFORM ACT OF 1995

SHELBY (AND OTHERS)
AMENDMENT NO. 1468

Mr. SHELBY (for himself, Mr.
BRYAN, Mrs. BOXER, and Mr. SARBANES)
proposed an amendment to the bill (S.
240) to amend the Securities Exchange
Act of 1934 to establish a filing deadline
and to provide certain safeguards to
ensure that the interests of investors
are well protected under the implied
private action provisions of the act; as
follows:

On page 134, strike lines 5 through 24, and
insert ‘“‘uncollectible share in proportion to
the percentage of responsibility of that de-
fendant, as determined under subsection
(c).”.

BRYAN AMENDMENT NO. 1469

Mr. BRYAN proposed an amendment
to the bill S. 240, supra, as follows:

On page 129, between lines 16 and 17, insert
the following:

SEC. 111. STATUTE OF LIMITATIONS.

Title 1 of the Securities Exchange Act of
1934 (15 U.S.C. 78a et seq.) is amended by add-
ing at the end the following new section:
“SEC. 38. STATUTE OF LIMITATIONS.

“(a) IN GENERAL.—EXxcept as otherwise pro-
vided in this title, an implied private right of
action arising under this title may be
brought not later than the earlier of—

““(1) 5 years after the date on which the al-
leged violation occurred; or

““(2) 2 years after the date on which the al-
leged violation was discovered.

“(b) EFFECTIVE DATE.—The limitations pe-
riod provided by this section shall apply to
all proceedings commenced after the date of
enactment of this section.”.

On page 131, strike line 1, and insert the
following:

“SEC. 39. PROPORTIONATE LIABILITY.
Amend the table of contents accordingly.

BINGAMAN AMENDMENTS NOS.
1470-1471

(Ordered to lie on the table.)
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Mr. BINGAMAN submitted two
amendments intended to be proposed
by him to the bill S. 240, supra, as fol-
lows:

AMENDMENT No. 1470

Beginning on page 105, strike line 1 and all
that follows through page 108, line 17.

On page 108, line 24, strike ‘“(k)’’ and insert

On.page 109, line 8, strike “‘(I)”” and insert
“K)”.

On page 126, line 19, strike ““(m)”’ and insert
“ay.

On page 127, line 6, strike “‘(m)’’ and insert
“ay.

Redesignate sections 104 through 110 as
sections 103 through 109, respectively.

Amend the table of contents accordingly.

AMENDMENT No. 1471

On page 85, strike line 24.

On page 86, line 1, strike ‘““(1) SECURITIES
ACT OF 1933.—"" and insert the following:

‘“(a) SECURITIES ACT OF 1933.—"".

On page 91, line 11, strike ‘“(2) SECURITIES
EXCHANGE ACT OF 1934.—"" and insert the fol-
lowing:

““(b) SECURITIES EXCHANGE ACT OF 1934.—"’.

Beginning on page 96, strike line 25 and all
that follows through page 104, line 22.

On page 105, line 5, strike ““(J)”” and insert
O

On page 106, line 25, strike ““()”” and insert
“k)”.

On page 108, line 24, strike ““(k)’”” and insert

).

On page 109, line 8, strike ““(I)”” and insert
“K)”.

On page 126, line 19, strike ““(m)’’ and insert
“ay
On page 127, line 6, strike ““(m)’’ and insert

AUTHORITY FOR COMMITTEES TO
MEET

COMMITTEE ON LABOR AND HUMAN RESOURCES

Mr. D’AMATO. Mr. President, | ask
unanimous consent that the Commit-
tee on Labor and Human Resources be
authorized to meet for a hearing on the
future of the Legal Services Corpora-
tion, during the session of the Senate
on Friday, June 23, 1995, at 9:30 a.m.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ADDITIONAL STATEMENTS

MEDICARE REIMBURSEMENT OF
INVESTIGATIONAL MEDICAL DE-
VICES

Mr. GRAMS. Mr. President, | have
come to the floor today to express my
strong support for S. 955, the Advanced
Medical Devices Access Assurance Act,
introduced by Senator HATCH.

I believe enactment of this legisla-

tion will correct a problem facing
many of Minnesota’s medical device
manufacturers, physicians, and aca-

demic medical centers.

The U.S. medical device industry is
recognized throughout the world for
the unsurpassed quality of its products
and innovative technologies which
have positioned us as the world’s leader
in medical device technology.

If we do not address Medicare’s fail-
ure to reimburse for investigational
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medical devices involved in clinical
trials, we will lose this position.

Large and small medical device man-
ufacturers, many of which are located
in my home State of Minnesota, are ag-
gressively developing new devices
every day.

The future of these manufacturers is
dependent on their ability to bring
these technologies to the market
through clinical trials and the FDA ap-
proval process.

Unfortunately, today, these compa-
nies are unable to conduct clinical
trials because of the fear and uncer-
tainty surrounding HCFA'’s reimburse-
ment policy.

By ignoring the benefits of medical
device clinical trials, HCFA’s policy
will increase hospital stays, increase
health care costs, and increase mortal-
ity rates.

Each day that we delay reform ef-
forts, doctors continue to be denied the
opportunity for needed training, medi-
cal device companies continue to move
their technologies and jobs overseas,
and senior citizens continue to be de-
nied access to the latest, most innova-
tive medical technology.

America’s medical technology com-
munity deserves better and most im-
portantly, America’s senior citizens de-
serve better.

We can no longer allow HCFA to ig-
nore this pending crisis and as chair-
man of the Senate medical technology
caucus, | look forward to working with
Senator HATCH to make this legislation
a top priority in the Senate.

PENNSYLVANIA STATION AND THE
NATIONAL HIGHWAY  SYSTEM
DESIGNATION ACT OF 1995

® Mr. MOYNIHAN. Mr. President, last
night the Senate passed the National
Highway System legislation, and in so
doing determined the future of our Na-
tion’s intermodal infrastructure. New
York has an important role in an effi-
cient national intermodal system.

A month ago | rose before the Senate
to remark how pleased | was that the
conference report for the Department
of Defense supplemental appropriations
bill included an appropriation of $21.5
million for capital improvements asso-
ciated with safety-related emergency
repairs to Pennsylvania Station in New
York City. The station is the busiest
intermodal station in the Nation, with
almost 40 percent of Amtrak’s pas-
sengers nationwide passing through
every day. It is the linchpin for inter-
modal travel in the United States.

Unfortunately, it is also the most de-
crepit of the Northeast corridor sta-
tions, others of which, such as Wash-
ington DC’s own Union Station, have
been renovated with Federal grants.
Today, Pennsylvania Station handles
almost 500,000 riders daily in a sub-
terranean complex that demands im-
provement. According to the New York
City Fire Commissioner, there have
been nine major fires at the station
since 1987. Luckily, these fires have oc-
curred at off-hours. As it stands, the
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station could not cope with an emer-
gency when it is crowded with the
42,000 souls who pass through every
workday between 8 and 9 a.m. In addi-
tion, structural steel in the station has
shown its age and needs immediate re-
pair. And these are just the most press-
ing needs.

There is also a need to add capacity
as ridership grows. The station, de-
signed in 1963, will not be able to ac-
commodate the growing volume of peo-
ple. It is projected that by the year
2005, New Jersey Transit ridership will
increase 44 percent, Amtrak, 26 per-
cent, and the Long Island Railroad, 9
percent. If we do not act now, pedes-
trian gridlock will shut us down in 10
years.

Happily, there is a redevelopment
plan to change things for the better, a
$315 million project to renovate the ex-
isting station in the only way possible:
across the street into a portion of the
neighboring historic James A. Farley
Post Office. The plan will nearly dou-
ble the access to the station’s plat-
forms, which lie far below street level
beneath both buildings. Moreover,
there is a financing plan in place that
will accomplish this with $100 million
from the Federal Government—$31.5
million has already been appro-
priated—$100 million from the State
and city, and $115 million from a com-
bination of historic tax credits, bonds
supported by revenue from the
project’s retail component, and build-
ing shell improvements by the Postal
Service, owner of the James A. Farley
Building. Governor Pataki of New York
and Mayor Giuliani of New York City
strongly support the project and have
made available funding in their budg-
ets in accordance with a memorandum
of agreement signed in August 1994.

Now, $26%> million can be used imme-
diately for pressing safety repairs at
the existing station, in the first step of
the overall redevelopment effort. These
are the first Federal funds into the
project that will actually go toward
construction, and they will count to-
wards the Federal share of the $315 mil-
lion project to transform the station
into a complex capable of safely han-
dling the crowds that have made Penn-
sylvania Station the Nation’s busiest
intermodal facility. The authorization
approved in this bill for the remaining
Federal share of the project will assure
the viability of Pennsylvania Station
into the 21st century.e

A TRIBUTE TO GEORGE E.
NORCROSS, SR.

® Mr. LAUTENBERG. Mr. President, |
rise today to pay tribute to a man who
never failed to rise to the challenge of
serving his fellow human beings;
George E. Norcross, Sr.

George started as a union organizer
in the 1940’s. He got involved in the
labor movement because he understood
that working people needed to come to-
gether to protect their common inter-
ests and promote their common goals.
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He translated that theory into practice
when he founded and served as presi-
dent of RCA Local 106 in Morrestown,
NJ. His responsibilities to the local
kept him busy, but they did not pre-
vent him from becoming involved in
other activities. His commitment to
the labor movement ultimately re-
sulted in his serving as president of the
AFL-CIO Central Labor Council of
South Jersey. In that capacity, he
made sure that the union movement
contributed to the community as a
whole as well as its members.

George took steps to get the 80,000
members of the central labor council’s
73 locals involved in community
events. He became active in the United
Way and served as chairman of the
campaign in 1982 as well as holding
other post of responsibility in that or-
ganization.

While George recognized the need for
larger organizations like the United
Way, he never lost sight of the obliga-
tion that labor unions themselves had
to assist those in needs. He served as
president of the union organization for
social service which provided services
to the community ranging from food
banks to job training and clothing
drives.

George is the kind of man who be-
lieved that Americans ought to care
about their neighbors and accept a re-
sponsibility to help them. His life has
been devoted to basic values: seeing all
men and women as brothers and sis-
ters, realizing that we share common
dreams and face a common destiny, ac-
cepting the obligation and opportunity
to give those in need a helping hand.

Mr. President, because of George, lit-
erally tens of thousands of lives have
been improved and enriched. | join with
those tens of thousands in wishing him
a rewarding retirement and expressing
our appreciation for all he has done,
and all that he will continue to do.e

RURAL HEALTH IMPROVEMENT
ACT OF 1995

® Mr. ROCKEFELLER. Mr. President, |
am very pleased to be here with my
colleagues from Montana and lowa,
Senators BAucUs and GRASSLEY, to in-
troduce a bill for rural America. The
point of our bill is to help make sure
that the people living in rural areas—
who are disproportionately elderly—
will be assured access to vital health
care services, especially primary care
and emergency care services. Our legis-
lation is an effort to make sure that
senior citizens are not forced to travel
long distances in emergency situations
or for simple, but life-saving reasons
like getting certain tests.

Getting reliable access to health care
services has always been a struggle for
the people of rural West Virginia and
the rest of the country. Now, as major
changes are unfolding in the delivery of
health care and throughout the health
care system, many rural hospitals are
being forced to re-examine and re-focus
their mission and their capabilities.
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Qur bill steps in by giving rural hos-
pitals across the country an important
option that rural hospitals in West Vir-
ginia and 7 other States already have
to be more responsive to the people in
their areas. Under this bill, rural hos-
pitals will be relieved of burdensome
regulations that may interfere with
their ability to meet the most critical
health needs of their local community.

Currently, most rural hospitals have
only one choice when faced with de-
clining occupancy rates, declining
Medicare and Medicaid reimbursement
rates, and intense market pressures to
lower their costs: closing their doors.
Small, rural hospitals are simply not
able to take advantage of the ‘“‘law of
large numbers’” and economize like
larger hospitals can. Under our legisla-
tion, when a full-service hospital is no
longer sustainable, critical access hos-
pitals will assure rural residents basic
access to essential primary care and
emergency health care services.

This legislation is modeled on two
separate, ongoing rural hospital dem-
onstration projects. It is modeled after
a demonstration project in Montana,
called the Medical Assistance Facili-
ties or MAF Program which has been
in existence since 1990 and the Essen-
tial Access Community Hospital and
Rural Primary Care Hospital Program,
more commonly referred to as the
EACH/RPCH Program which exists in
seven States.

Under these demonstration pro-
grams, limits are placed on the number
of licensed beds and patient length of
stays in the participating rural hos-
pitals. In exchange, hospitals receive
slightly higher Medicare payments to
cover the important services they do
provide—along with relief from Federal
regulations that are intended for full-
scale, acute care hospitals.

We believe, based on new cost infor-
mation collected by the General Ac-
counting Office, that our legislation
will actually save the Medicare Pro-
gram money. By giving hospitals some
flexibility on staffing and other Fed-
eral regulations, hospitals can staff-up
based on their patients’ need, not just
to meet regulations meant for com-
pletely different situations. We want to
encourage the development of rural
health networks, to help small, rural
hospitals save money and improve
quality by tapping into the resources
of larger, full-service hospitals. The la-
bors of health care should be divided
according to who can do what best, but
there absolutely is a role for rural hos-
pitals and a reason for Congress to help
them survive.

Mr. President, this legislation will
make sure that rural residents will
have immediate access to emergency
care, and that they and their families
won’t be forced to travel long distances
for routine medical care. Rural resi-
dents who need just a short stay in the
hospital can stay and receive their care
at the local hospital rather than trav-
eling to a usually more expensive med-
ical center.
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The magnitude of Medicare cuts that
are included in this year’s budget reso-
lution make this legislation especially
critical. We must make sure that rural
hospitals have the ability to react to
huge Medicare cuts by becoming more
efficient and closing down unused beds
rather than by simply closing their
doors.

I am very proud to note that West
Virginia has been a leader in helping
small, rural hospitals figure out how to
adapt and cope with rapidly changing
economic circumstances. Webster
County Memorial Hospital and
Broaddus Hospital in Philippi were two
of the first few hospitals to be des-
ignated rural primary care hospitals
nationwide. Seven other West Virginia
hospitals are currently considering
making the transition.

According to Steve Gavalchik, the
administrator of the Webster County
Memorial Hospital, if they had not
been able to take advantage of the
EACH/RPCH Program, the hospital
might have been able to hang on for
only about 16 to 18 months more before
being forced to shut its doors. Now,
Webster County hospital can focus on
doing a few things well. Networking
with an essential access community
hospital has been invaluable as Web-
ster County has made the transition to
a rural primary care hospital. United
Hospital Center, their hospital partner,
has provided technical assistance, fi-
nancial advice, quality assurance and
quality improvement support.

For the people of Webster County, ac-
cess to basic and emergency health
care services would have been severely
curtailed if Webster County Hospital
had been forced to close. The nearest
hospital is 43 minutes away—in the
summer. In the winter, the drive is
much more treacherous and takes up
to 1%2 hours or more. Patients with
chronic obstructive pulmonary disease
[COPD], diabetes, pneumonia, and con-
gestive heart failure are the most com-
mon diagnoses of patients admitted for
short term stays. Just imagine if these
patients, most of them elderly were
forced to travel an hour or so to get
routine hospital care, not to mentioned
the extra costs that would be involved
for them and their families.

Family practice services are now
available on site at the hospital be-
cause the doctors in the town moved
into unused space. The doctors’ prac-
tice have benefited from sharing re-
sources, and the local health depart-
ment has moved its headquarters to
the hospital complex. As a result, the
hospital and the local health depart-
ment are now working together in
ways they would have never thought of
before. More important, patients bene-
fit from the ease of having a central
place to go to take care of their rou-
tine health care needs.

According to the hospital adminis-
trator at Broaddus Hospital, Susannah
Higgins, Broaddus Hospital was also
faced with possible closure prior to
being designated an RPCH hospital.
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Now, Broaddus can function as a mini-
hospital. Through its relationships
with partner hospitals, Broaddus offers
oncology, general surgery, ob-gyn clin-
ic services on-site on a weekly basis.
Family practice and internal medicine
services are available on a daily basis.
Lifesaving emergency services are on-
site. Just recently a local resident sev-
ered his leg in a logging accident. He
was transported to Broaddus Hospital
in a private car. By the time he arrived
at the emergency room he was in ex-
tremely, extremely critical condition.
Fortunately, he was able to be sta-
bilized and was later transported to a
medical center. If emergency services
had not been available in the area,
there is a very good chance that man
would not be alive today. When min-
utes and seconds literally count, a heli-
copter landing pad cannot take the
place of having highly trained and
qualified emergency doctors and nurses
available immediately to stabilize and
begin emergency care.

Webster County Memorial Hospital
and Broaddus Hospital are examples of
how rural communities can adapt to a
changing health care marketplace.
This legislation builds on the strengths
of the current EACH/RPCH program
and the Montana MAF program; im-
proves them; and expands them to all
50 States so that rural hospitals all
across America will have the same op-
portunities.

Mr. President, under our bill, newly
designated critical access hospitals
would be limited to 15 inpatient days
and patient stays would have to be the
kind involving limited duration—up to
96 hours, although exceptions are al-
lowed in special circumstances, such as
inclement weather or a patient’s medi-
cal condition.

In this bill, we ease up on hospital
regulations so that critical access hos-
pitals can meet the needs of their com-
munity and not the needs of a Federal
bureaucracy. We are not easing up on
quality standards but have rather al-
lowed hospitals to use common sense
when it comes to staffing and certain
other Federal standards. For instance,
if there are no inpatient beds occupied,
hospitals do not have to have a full
complement of hospital staff on duty.
Medicare reimbursement would take
into account a small, rural hospital’s
fixed costs and the inability of small,
rural hospitals to take advantage of
some of the cost-saving measures that
larger hospitals can implement.

Our legislation is targeted at the
1,186 rural hospitals nationwide with
fewer than 50 beds. While these hos-
pitals are essential to assuring access
to health care services in their local
communities, these hospitals account
for only 2 percent of total Medicare
payments to hospitals. Our country’s
small rural hospitals needs special at-
tention. This legislation gives them
that attention and the ability to adapt
to a rapidly changing health care
world.
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Finally, this legislation would re-
quire the Secretary of HHS to submit a
report by next January on a methodol-
ogy for Medicare reimbursement of
telemedicine services. | recently, along
with my colleague from Maine, Sen-
ator SNOWE, included an amendment in
the telecommunications bill—that was
passed by the Senate just last week—
that will guarantee rural health care
providers affordable transmission costs
when it comes to telemedicine and
other telecommunications technology.
The provision in the bill we are intro-
ducing today is another important step
to improving access to specialty and
state-of-the-art medical care for rural
residents.

Mr. President, | believe this legisla-
tion is critically important and, if en-
acted, will have an important dif-
ference on the health of rural residents
across America. | am honored to be
part of this effort, and intent on con-
tinuing to respond to the health care
needs of the people in my State and
rural America.e

DECLINE OF DEMOCRACY IN
NIGERIA

® Mr. SIMON. Mr. President, today |
remind my colleagues that June 12,
1995, was the second anniversary of the
annulled election of Mashood Abiola as
President of Nigeria. The people of Ni-
geria commemorated this anniversary
with a general strike that brought
business in Lagos and other cities to a
standstill. The military regime of Gen.
Sani Abacha marked the anniversary
by rounding up and arresting dozens of
Nigeria’s prodemocratic leaders. As |
speak today, General Abacha continues
to hold in prison the legitimately
elected leader of Nigeria; the general
also continues to deny President
Abiola badly needed medical attention.

Nigeria is a nation rich in natural
and human resources. Besides produc-
ing 2 million barrels of oil a day, Nige-
ria mines significant amounts of coal,
lead, zinc, and other minerals. Nigeria
is also the most populous nation in Af-
rica. In the 1960’s and 1970’s, the people
of Nigeria set the standard for improv-
ing educational standards and promot-
ing economic development in Africa.
By the early 1980’s, 100,000 men and
women were graduating each year from
Nigerian postsecondary institutions
and one-third of the population be-
longed to the middle class. Observers of
postcolonial Africa predicted that Ni-
geria would lead the way in building
democracy and prosperity in sub-Saha-
ran Africa.

Since that time, however, this opti-
mistic outlook has been shattered. The
military leaders of Nigeria have sys-
tematically looted their country’s
wealth and brought Nigeria to the edge
of economic and political ruin. Today
the Nigerian Government cannot even
make interest payments on its foreign
debt and is losing control over many of
its territories. Fifteen years ago, Nige-
ria had a per capita income of $1,000,
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while today per capita income in Nige-
ria has dropped to $200 and the middle
class has almost completely dis-
appeared into poverty. This economic
turmoil has undermined Nigeria’s ef-
forts to fight the spread of diseases like
polio, riverblindness, and AIDS. Under
the regime of General Abacha and his
predecessors, Nigeria has become one
of the busiest heroin trafficking points
in the world.

In the past year General Abacha con-
vened a constitutional conference to
decide the future of the Nigerian Gov-
ernment. It is now clear that this con-
ference was stacked with pro-military
delegates. The conference ignored the
views of the National Democratic Coa-
lition and other groups both in Nigeria
and in exile which advocate the res-
toration of democratic institutions in
Nigeria. Quite predictably, the con-
ference voted to indefinitely extend
General Abacha’s term.

The international community needs
to intensify its efforts to restore demo-
cratic rule to Nigeria and end the fla-
grant human rights violations this
military regime inflicts daily on the
people of Nigeria. President Clinton
has taken a good first step by suspend-
ing commercial flights to Nigeria and
denying entrance to the United States
to those people who are suppressing de-
mocracy in Nigeria. Up to now, how-
ever, these sanctions seem to have had
no effect on the behavior of the mili-
tary regime. | encourage the adminis-
tration to make further efforts to push
Nigeria toward democracy. The United
States, along with the rest of the inter-
national community must support the
prodemocracy movement in Nigeria
with the same resolve we showed for
the anti-apartheid movement in South
Africa.

Support for democracy in South Afri-
ca required a unified response that in-
creasingly isolated the South African
Government from the rest of the global
community. If General Abacha refuses
to take any steps toward relinquishing
his power, the United States should
look at ways to increase diplomatic
pressure on Nigeria. The administra-
tion should consider the recommenda-
tions of groups such as TransAfrica and
the Parliamentary Human Rights
Group to strengthen sanctions, includ-
ing, perhaps, a temporary oil embargo
on Nigeria. The future of Africa hinges
on the development of democracy in
countries like Nigeria. It is in our na-
tional interest to force Nigeria’s mili-
tary leaders to stop their human rights
abuses and begin the transition to a le-
gitimate democratic government.e

ORDER TO PRINT H.R. 956 AND S.
562 AS PASSED

Mr. DOLE. Mr. President | ask unani-
mous consent that H.R. 956 and S. 562
be printed as passed by the Senate.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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MIDDLE EAST PEACE
FACILITATION ACT

Mr. DOLE. | ask unanimous consent
that the Senate proceed to the imme-
diate consideration of S. 962, a bill in-
troduced earlier today by Senator
HELMS.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will state the bill by title.

A bill (S. 962) to extend authorities
under the Middle East Faciltation Act
of 1994 until August 15, 1995.

The PRESIDING OFFICER. Is there
objection to the immediate consider-
ation of the bill?

There being no objection, the Senate
proceeded to consider the bill.

Mr. DOLE. Mr. President, | ask unan-
imous consent that the bill be consid-
ered read the third time, passed, the
motion to reconsider be laid upon the
table, and that any statements relating
to the bill be placed at the appropriate
place in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

So the bill (S. 962) was considered
read the third time, and passed, as fol-
lows:

S. 962

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. EXTENSION OF AUTHORITIES.

Section 583 of the Foreign Relations Au-
thorization Act, Fiscal Years 1994 and 1995
(Public Law 103-236) is amended by striking
“July 1, 1995 and inserting in lieu thereof
“August 15, 1995,

AUTHORIZING REPRESENTATION
BY SENATE LEGAL COUNSEL

Mr. DOLE. Mr. President, | ask unan-
imous consent that the Senate proceed
to the immediate consideration of Sen-
ate Resolution 141, submitted earlier
today by myself and Senator DASCHLE.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The clerk will state the resolution by
title.

A resolution (S. Res. 141) to authorize rep-
resentation by Senate legal counsel.

The PRESIDING OFFICER. Is there
objection to the immediate consider-
ation of the resolution?

There being no objection, the Senate
proceeded to consider the resolution.

Mr. DOLE. Mr. President, the plain-
tiff in William D. (Bill) Peterson Il ver-
sus the Honorable Senator ORRIN G.
HATCH, a case pending in the U.S. Dis-
trict Court for the District of Utah,
contends that his constitutional rights,
including his first amendment right to
petition the Government, have been
violated because Senator HATCH has
followed economic policies that differ
from those the plaintiff advocates.

Lawsuits alleging that citizens have
been aggrieved by Members’ failures to
act in accordance with the citizens’
views have been filed against Members
of Congress from time to time. As the
Senate has noted previously in re-
sponse to such lawsuits, every citizen
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has a constitutionally protected right
to petition the Government for the re-
dress of grievances. However, elected
officials have the discretion to agree or
disagree with communications they re-
ceive, and must be allowed to decide
how best to respond to the many prob-
lems and points of view which are pre-
sented to them.

the following resolution would au-
thorize the Senate legal counsel to rep-
resent Senator HATCH in this matter.

Mr. President, | ask unanimous con-
sent that the resolution be considered
and agreed to, the preamble be agreed
to, and the motion to reconsider be laid
upon the table, and that any state-
ments relating to the resolution appear
at the appropriate place in the RECORD.

The PRESIDING OFFICER. Without
objection, it is so ordered.

So the resolution (S. Res. 141) was
agreed to.

The preamble was agreed to.

The resolution, with its preamble, is
as follows:

S. REs. 141

Whereas, in the case of William D. (Bill) Pe-
terson Il v. The Honorable Senator Orrin G.
Hatch, No. 95-C-0352-S, pending in the United
States District Court for the District of
Utah, the plaintiff has named Senator Orrin
G. Hatch as the defendant;

Whereas, pursuant to sections 703(a) and
704(a)(1) of the Ethics in Government Act of
1978, 2 U.S.C. §§288b(a) and 288c(a)(1)(1994),
the Senate may direct its counsel to defend
Members of the Senate in civil actions relat-
ing to their official responsibilities: Now,
therefore, be it Resolved, That the Senate
Legal Counsel is authorized to represent
Senator Orrin G. Hatch in the case of William
D. (Bill) Peterson Il v. The Honorable Senator
Orrin G. Hatch.

ORDERS FOR MONDAY, JUNE 26,
1995

Mr. DOLE. Mr. President, | ask unan-
imous consent that when the Senate
completes its business today, it stand
in recess until the hour of 11 a.m.,
Monday, June 26, 1995; that following
the prayer, the Journal of the proceed-
ings be deemed approved to date, that
the time for the two leaders be re-
served for their use later in the day,
and there then be a period for morning
business until the hour of 12 noon, with
Senators permitted to speak therein
for up to 5 minutes each, with the ex-
ception of Senator HATCH, who will
speak for up to 15 minutes; further,
that at the hour of 12 p.m., the Senate
resume consideration of S. 240, the se-
curities litigation bill, under the provi-
sions of the previous agreement.

The PRESIDING OFFICER. Without
objection, it is so ordered.

PROGRAM

Mr. DOLE. Mr. President, for the in-
formation of all Senators, we will re-
sume consideration on Monday at 12
noon on S. 240. We have reached agree-
ment earlier today that we will have
votes starting at 5:15 p.m. on Monday.
There will be three votes, and prior to



June 23, 1995

each vote there will be a brief 2 minute
explanation of the pending amend-
ment.

There could be additional votes after
we have had a disposition of the
amendments that | have referred to
earlier today. It could be—though it
probably will not happen—that they
can complete action on S. 240 on Mon-
day.

ORDER FOR RECESS

Mr. DOLE. | have a number of state-
ments to make and | think also the
Senator from South Dakota, the Demo-
cratic leader, has a statement to make.

I ask unanimous consent that after
our statements, unless there should be
further business, the Senate stand in
recess.

The PRESIDING OFFICER. Without
objection, it is so ordered.

CONGRATULATING SCOTT BATES
FOR 25 YEARS OF SENATE SERV-
ICE

Mr. DOLE. Mr. President, | want to
take a moment today and call the at-
tention of the Senate to the accom-
plishments of a good friend of the Sen-
ate community and an individual who
performs one of the most vital func-
tions in the Senate: The calling aloud
and reporting by hand of each Sen-
ator’s vote.

Mr. President, | know all of my col-
leagues join me in expressing a hearty
congratulations to Scott Bates, the
Senate’s legislative clerk, on the occa-
sion of his 25th anniversary of work in
the Senate.

Scott began his Senate employment
25 years ago today, on June 23, 1970,
when he was appointed the assistant
bill clerk of the Senate. After growing
up in Pine Bluff, AR, and graduating
from Hendrix College, Scott came to
Washington for what was to be a sum-
mer job in the Senate. Twenty-five
years later—the longest summer on
record—Scott finds himself seated at
the rostrum of the Senate attending to
the important duties of the legislative
clerk.

Scott performed the duties of the as-
sistant bill clerk and bill clerk from
1970 to 1975, when he became an assist-
ant legislative clerk. As the Senate’s
bill clerk, Scott efficiently executed
the important functions of assigning
bill numbers to legislation, processing
bills for printing, and entering infor-
mation in the Senate’s Legis computer
system to indicate the status of bills
and amendments. In fact, Scott was in-
strumental in converting the legisla-
tive tracking system from cumbersome
index cards to a computerized system.

Due to his exemplary service and per-
formance of duties, he was appointed as
the Senate’s legislative clerk on Janu-
ary 1, 1993. He continues to serve in
this important role today. All of us
who serve in the Senate are familiar
with the meticulous care with which he
manually takes and tallies rollcall
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votes and quorum calls and reads aloud
bills and amendments when so ordered
by the Senate’s Presiding Officer.

Scott is quite experienced in the tak-
ing of rollcall votes, because he started
doing so at the young age of 27. Since
he probably has taken more votes than
anyone in recent memory, it is no sur-
prise that viewers of C-SPAN witness
such an expert execution of that par-
ticular duty. I know all Senators ap-
preciate his accuracy and professional-
ism under the frequent conditions of
long and intense Senate sessions.

So it is with much gratitude that |
congratulate Scott on this 25th anni-
versary of his Senate employment, and
extend best wishes to Scott and his
wife, Ricki, and their children Lisa,
Lori, and Paul.

GRATITUDE FOR SCOTT BATES’ 25
YEARS OF SENATE SERVICE

Mr. DASCHLE. Mr. President, the
distinguished majority leader has not
only spoken for both of us, but I think
for all of us, in expressing our sincere
gratitude to Scott.

To look at him, you would think he
was five when he started, not 27. He
still looks young and full of energy and
vibrance. And that is the way he con-
ducts himself each and every day.
Many of us who have had the great for-
tune to work with Scott for a number
of years have grown to admire him and
his professionalism each and every day
when he comes to work. It is not just
the days when he has to call out each
of our names, but it is the long days
when he has to read a bill, page by page
by page, that we have a great sym-
pathy for him and for the positions he
finds himself in from time to time.

But | know that all of us express
today our sincere appreciation and con-
gratulations to Scott. He epitomizes
public service. He epitomizes what we
hope to be the real model of public life
each and every day.

As the distinguished leader said, it is
his voice and his persona that people
have the opportunity to see and hear
each and every time they tune into C-
SPAN. Let me also say how grateful we
are to his family, because these jobs
sometimes take people away from their
families more than they should. It is
only because we have understanding
families, and families willing to sup-
port what it is we do here, that we can
be here at all.

So to Scott’s family, and to Scott
personally, we say congratulations and
thank you.

Mr. DOLE. I might say, too, that it is
particularly hard when Senators mut-
ter and mumble sometimes, and wheth-
er they voted ‘“‘yes’ or ‘““no” or ‘I do
not care.” But it generally works out
alright, because the RECORD is always
accurate.

THE WAR ON CRIME

Mr. DOLE. Mr. President, in just
over a week, Americans will celebrate
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Independence Day. But as we pay trib-
ute to our heritage and our freedom;
and as we remember what is right with
America, we must also rededicate our-
selves to fixing what is wrong.

And one thing that is most definitely
wrong is that millions of Americans
still live in fear of crime. Last fall, Re-
publicans promised Americans that if
they gave us a majority in Congress,
we would do all in our power to bring
an end to crime without punishment.

I have asked Judiciary Committee
Chairman ORRIN HATCH to be ready to
bring to the floor a crime bill some-
time after the Fourth of July recess.

To his credit, President Clinton has
spoken frequently and eloquently
about the need to combat crime and
drugs. But, as an important article in
June 19th’s Investor Business Daily
makes clear, the President seems to
believe that rhetoric—and not re-
sources—will win the fight against
crime.

As the article states, President Clin-
ton has repeatedly sought to reduce
funding and personnel from the FBI,
the DEA, and U.S. attorney’s offices.

The effect of this withdrawal of re-
sources can most clearly be seen in the
war against drugs.

In 1992, 347 new DEA special agents
underwent training. In President Clin-
ton’s first year in office, that number
fell to zero. And his 1995 budget pro-
posal forecast training no new agents
in either 1994 or 1995. Under the Presi-
dent’s proposals, total DEA personnel
is slated to fall by nearly 800—from
6,149 in 1993 to 5,388 in 1995.

As a result, DEA arrests have de-
creased dramatically—from more than
7,800 in the last year of the Bush ad-
ministration, to 5,279 in 1994. In those
same years, Federal narcotics prosecu-
tions have fallen by 25 percent.

All this is taking place at a time
when surveys show that drug use
among adolescents has climbed in the
last 2 years.

President Clinton has also spoken
eloquently about guns. Yet, as Inves-
tors Business Daily details, the number
of Federal prosecutions for firearms-re-
lated violations has fallen by 20 per-
cent in the last 2 years.

Mr. President, | believe these num-
bers are very disturbing, and they will
be analyzed more closely during the
crime bill debate.

Talking tough is one thing. But get-
ting tough is another. And Senator
HATCH and | share a commitment to
passing legislation that will give our
law enforcement community the re-
sources they need to stop the tidal
wave of crime and drugs that has
washed over so many of our commu-
nities.

Mr. President, | ask unanimous con-
sent that the article by John Barnes in
June 19th’s Investor’s Business Daily
be printed in the CONGRESSIONAL
RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:
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[From Investor’s Business Daily, June 19,
1995]
CLINTON’S REAL RECORD ON CRIME
(By John A. Barnes)

President Clinton’s high-profile demand
for an anti-terrorism bill has no doubt beefed
up his image as ‘“tough on crime.”

Indeed, he has made co-opting the crime
issue—traditionally a Republican preserve—
a high priority for his administration and his
party.

To that end, he pushed hard to pass last
year’s widely attacked crime bill, which the
president bragged would add 100,000 new po-
lice officers to the streets. (The law is being
rewritten by the new Republican Congress.)

But Clinton’s ““tough on crime’ posturing
has not been backed up by money for federal
law enforcement since he took office.

In listing his priorities for funding, he re-
peatedly has sought to withdraw resources
from the sharp end of federal law enforce-
ment—the FBI, the DEA, U.S. attorneys’ of-
fices—while transferring funds to such areas
as antitrust law, child abuse and civil rights.

For instance, 320 new FBI agents were
trained in 1992 at the FBI’'s Academy, the
last full year of the Bush administration.
But not a single new agent graduated from
the academy in 1993.

And Clinton asked for no new funding for
new agents in his fiscal 1995 budget either,
the first one for which he had a full year to
prepare. Congress has approved around 600
new agents for this year.

In that same fiscal 1995 budget, Clinton
forecast dropping the number of full-time
equivalent FBI positions by 854, from 21,568
in 1993 to 20,714 by 1995, including a reduction
of 436 special agents. The 1994 number was
21,034.

The argument could be made, of course,
that with the winding down of the Cold War,
the FBI no longer needs as many agents to
fight domestic spying as it once did. And sev-
eral hundred agents have been transferred
from such work to more conventional law
enforcement duties.

One would think that moving agents from
espionage work to fighting more conven-
tional street crime, however, would mean an
increase in mid-career retraining. But that
doesn’t appear to be the case.

The number of agents receiving such train-
ing at the FBI academy has fallen sharply,
from 14,741 in 1992 to 2,677 in 1994. The num-
ber of state and local police officers receiv-
ing training at the academy has likewise
seen a sharp drop, from 7,395 in 1992 to 3,710
in 1994,

The Cold War may be over, but the war on
drugs has not let up, and the cuts have been
felt just as keenly at the Drug Enforcement
Administration as at the FBI.

In 1992, 347 new DEA special agents under-
went training. Like the FBI, that number
fell to zero in 1993. The Clinton administra-
tion’s fiscal 1995 budget forecast training no
new DEA agents in 1994 or 1995 either.

The number of special agents fell by 123 be-
tween 1992 and 1994 and total DEA personnel
was slated under the Clinton budget to fall
from 6,149 in 1993 to 5,388 in 1995. The number
in 1994 was 5,450.

DEA arrests fell from 7,878 in the last full
year under Bush to 5,279 in 1994. Drug-related
arrests made in cooperation with overseas
law enforcement fell from 1,856 in 1992 to
1,522 in 1994.

Clandestine drug labs seized by specially
trained DEA teams fell from 335 in 1992 to 272
in 1994,

Laboratory exhibits analyzed by DEA lab
technicians in 1994 totaled 37,667, down from
41,225 two years earlier.

Forensic chemists trained by the DEA fell
from 20 in 1992 to zero in 1994.
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“Diversion’ specialists—who investigate
the diversion of prescription drugs from the
licit to the illicit market—undergoing train-
ing fell from 40 in 1992 to none in 1994.

New DEA intelligence specialists, 140 of
whom were trained in 1992, dropped to ex-
actly zero in 1994.

The Interagency Organized Crime Drug En-
forcement Task Forces have seen their budg-
ets stagnate, meaning they have been re-
duced in real terms after inflation has been
taken into account. Total spending on these
task forces was $390.3 million in 1992. That
outlay dropped to $387.4 million in 1993 and
then to $385.2 million in 1994.

DROPPING PROSECUTIONS

Not surprisingly, given this withdrawal of
resources, narcotics prosecutions have fallen
25% in just those two years, from 6,936 to
5,177.

And all this is taking place at a time when
the University of Michigan’s 1994 High
School Drug Survey shows that drug use
among adolescents has climbed in the last
two years, coming after the end of the
Reagan-Bush era’s ““Just Say No’’ campaign.

Marijuana use has doubled among eighth-
graders, jumped two-thirds among 10th grad-
ers and one-third among 12th graders.

The Drug Abuse Warning Network of the
National Institutes of Health has reported
that emergency room admissions for co-
caine-related emergencies rose 8% in 1993
and those for heroin are up 31%.

ANTI-DRUG PROGRAMS

At the same time, the Justice Depart-
ment’s funding for anti-drug-abuse programs
has been cut back. From $497.5 million in the
last year of the Bush administration, the
program was reduced to $474.5 million in
1994.

“There’s no question they’ve de-empha-
sized drug enforcement,” said conservative
legal analyst Bruce Fein. “I’'m not sure if
you could call the change dramatic, but it is
noticeable.”

Despite all the publicity given the Bureau
of Alcohol, Tobacco and Firearms for its ill-
fated raids in Waco, Texas, and in Idaho, the
number of federal prosecutions for firearms-
related violations has also fallen consist-
ently under Clinton. There were 3,917 such
prosecutions in 1992, a number that fell to
3,636 in 1993 and then 3,113 in 1994, a 20.5%
fall.

At the same time, Clinton has been adding
to the number of crimes on the federal stat-
ute books. In last year’s crime bill, for in-
stance, the following became federal crimes
for the first time: murder by a federal pris-
oner or federal prison escapee; drive-by
shootings; murder of a state or local police
officer assisting in a federal investigation;
use of a weapon of ‘““mass destruction” re-
sulting in death.

But it hasn’t been all cutting at the Clin-
ton Justice Department. Some programs
have received large increases in funding and
clearly have Clinton’s approval.

One is the antitrust division, presided over
by Ann Bingaman, wife of Sen. Jeff Binga-
man, D-N.M.

In the fiscal 1995 budget, the president
asked to have its net outlays increased from
$40.2 million to $50.8 million, a better than
20% increase. The actual outlays, as is al-
most always the case, turned out to be less
than the requested figure, $47.3 million.

This division’s major triumph recently was
forcing Microsoft Corp.—one of the country’s
most successful companies—to give up its ef-
fort to merge with Intuit Inc., the leading
publisher of personal finance software.

In addition, the unit announced it was
looking into Microsoft’s planned on-line
service for possible antitrust problems.

Appropriations for programs that help vic-
tims of child abuse, a particular favorite of
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Attorney General Janet Reno, more than tri-
pled during the first two years under Clin-
ton, rising from barely $2 million in Bush’s
last year to $7.5 million in 1994.

Interestingly, missing children—which was
the alarm bell issue of a decade ago—is ap-
parently no longer “hot.”” From just over $10
million in 1993, the budget for this program
was cut back to $6.6 million a year later.

Yet the budget for “conflict resolution pro-
grams” in the department’s Community Re-
lations Service was increased from $9.1 mil-
lion in 1992 to $9.3 million a year later to $9.6
million in 1994.

The Justice Department is also now re-
sponsible for enforcing the Violence Against
Women Act, which was a part of the 1994
Clinton crime bill.

The president’s speech March 21 at the
opening of the department’s new office to en-
force the act reflects Clinton’s view of law
enforcement well.

The president reeled off a stream of statis-
tics supposedly showing that crime against
women was soaring.

The president claimed that rapes were in-
creasing three times faster than the overall
crime rate. ‘““Domestic violence,” the presi-
dent declared, was the ‘“No. 1 health risk’ to
women between the ages of 15 and 44, ‘“‘a big-
ger threat than cancer or car accidents.”

But his numbers do not accord with gov-
ernment data or academic research in the
area. Sociologists Dwayne Smith and Ellen
Kuchta, writing in Social Science Quarterly,
concluded there is no evidence that crimes
against women are increasing faster than the
overall crime rate and that, if anything, the
rate seems to have decreased somewhat.

The study that supposedly showed domes-
tic violence to be the “No. 1 threat” to
young and middle-aged women was done in a
single hospital emergency room in a high-
crime neighborhood in inner-city Philadel-
phia. It counted street crime victims as well
as victims of domestic violence.

CIVIL RIGHTS ACTIONS

The civil rights unit of Justice has re-
ceived a 20% increase in funding under Clin-
ton. Under Deval Patrick, the unit has be-
come one of the busiest and highest profile
agencies in government.

Patrick has specialized in using threats of
civil rights lawsuits—and attendant bad pub-
licity—to reach ‘‘consent decrees” with
banks to loan more money to blacks and
other minorities. This despite the fact that
the proof of intentional discrimination by
such institutions is sketchy at best.

The administration has engaged in plenty
of other questionable law enforcement.

The Housing and Urban Development De-
partment, for instance, has sought to bull-
doze opposition to plans to place criminal
halfway houses and drug rehabilitation cen-
ters in middleclass neighborhoods by threat-
ening opponents with civil rights violations.

BUDGET RESOLUTION AGREEMENT

Mr. DOLE. Mr. President, | was
pleased to join last night with Speaker
GINGRICH and the chairmen of the
Budget Committees, Senator DOMENICI
and Congressman KASICH, in announc-
ing an agreement between the Senate
and House on the budget resolution—a
monumental budget which will balance
our Nation’s books for the first time in
more than a quarter of a century. As
we said last night, this agreement is
another historic step in bringing the
Federal budget into balance in 7 years
by slowing the growth of Government
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spending, by making Government lean-
er, more efficient and more cost-effec-
tive.

This budget finally turns off the out-
of-control big government spending
machine, and puts us on a responsible
path to prosperity America can rely on
well into the next century.

While we ratchet down the deficit to
zero by the year 2002, we also provide
for $245 billion in long overdue tax re-
lief, putting more money in the pock-
ets of American families and providing
incentives for savings, economic
growth and job creation. Importantly,
this budget takes action to preserve,
improve, and protect Medicare, while
permitting Medicare and Medicaid
spending to increase dramatically in
the next 7 years. Furthermore, this
budget does not touch Social Security,
and it maintains our commitment to
national security second to none.

The American people have been
drowning in a sea of red ink, and this
budget provides the liferaft they have
been waiting for. Now, | know our op-
ponents will try to deflate that liferaft
with their sharp partisan darts and
routine scare tactics, but the American
people will not be fooled. They know
the status quo is no longer acceptable,
and they know leadership means mak-
ing tough decisions.

Mr. President, this agreement re-
flects the product of countless hours of
hard work, and on the Senate side, that
effort has been led by my friend from
New Mexico, Senator DoMENICI. The
taxpayers of America are fortunate to
have Senator DOMENICI on their side.
He has done a remarkable job leading
this historic effort, and | look forward
to continuing to work with him to en-
sure enactment of the balanced budget.
I would also like to commend our Sen-
ate Republican conferees for their cru-
cial role in forging this agreement:
Senators LOTT, BROWN, GRASSLEY, GOR-
TON, GREGG, and NICKLES.

I think the icing on the cake would
be if the President of the United States
would announce his public support for
a constitutional amendment for a bal-
anced budget.

We are just one vote short in the
Senate. | am certain the President of
the United States could find that one
vote with the six Senators who voted
against the balanced budget this year,
when they voted for it last year on the
Democratic side.

Mr. President, 1 look forward to
bringing this balanced budget con-
ference report to the floor next week.
We hope it will be no later than Thurs-
day, but it could be on Friday. By stat-
ute, there are 10 hours of debate, and
we will complete action on the budget
resolution next week.

BAD NEWS FOR BOSNIA

DOLE. Finally, Mr. President, |
have made a number of statements
over the past couple of years on
Bosnia. | keep thinking maybe some-
day there will be some good news about

Mr.
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Bosnia; that people who do not really
focus on it very much—Democrats, Re-
publicans, it is not a partisan issue—
maybe there is some good news that
people might feel good about if they
watch TV or listen to the radio or
watch television.

But | am afraid there is more bad
news on the Bosnian fronts.
First, word leaked out of a letter

from Boutros Boutros-Ghali’s Special
Envoy, Yasushi Akashi, to Radovan
Karadzic, the Bosnian Serbs’ militant
leader, intended to assure the Bosnian
Serbs that despite the deployment of
the European Rapid Reaction Force
[RRF], the United Nations. would con-
tinue business as usual in Bosnia.

I have obtained a copy of that letter.
I would note that the letter is ad-
dressed to H.E. Dr. Radovan Karadzic—
the H.E. stands for His Excellency—a
term usually reserved for dignitaries
and government officials, not alleged
war criminals.

The letter reads, and | quote:

I wish to assure you that these theatre re-
serve forces will operate under the existing
United Nations peace-keeping rules of en-
gagement and will not in any way change
the essential peace-keeping nature of the
UNPROFOR mission. While the reserves will
enhance UNPROFOR’s security, the under-
standing and cooperation of the parties
themselves will be the best guarantor of the
force’s continued effectiveness as an impar-
tial force. The United Nations, troop contrib-
uting states and the Security Council have
all recognized that the reserve force cannot
and will not be a substitute for a political
process aimed at an overall peaceful settle-
ment of the Bosnian conflict.

Once again, Yasushi Akashi did what
he does best as the United Nations’ ap-
peaser on the front lines: delivers good
news to the Serbs, and bad news to the
Bosnians.

This morning, we read that the
French held secret negotiations with
the Serbs—in Pale and in the eth-
nically cleansed city of Zvornik. Re-
portedly, the French promised that in
return for the release of the U.N. hos-
tages, NATO would not conduct any
further airstrikes on Serb positions. A
lot of people suspected that and maybe
this now makes it a fact.

Mr. President, the message is crystal
clear: The United Nations has aban-
doned its mandate of protecting the so-
called safe areas and intends to con-
tinue to bend to the will of the Serbs.
And, it has done so not in the Security
Council through a vote, but in back
rooms with Serb militants whom
French President Jacques Chirac pub-
licly called ““Terrorists.”

When President Chirac met with con-
gressional leaders he called for an end
to the humiliation of the peacekeepers.
In my view, letting war criminals
blackmail the leaders of the Western
World is humiliating—and an absolute
outrage.

This brings us to the matter of the
rapid reaction force, which is intended
by the British and French to protect
the U.N. forces in Bosnia. From these
reports it is obvious that the rapid re-
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action force will not change the way
UNPROFOR conducts its business. In
other words, UNPROFOR will not do
the job it was tasked to do by the Secu-
rity Council in numerous resolutions—
whether or not the rapid reaction force
is deployed. In fact, the rapid reaction
force appears designed to protect
UNPROFOR so that it can continue not
doing its job.

And this brings us finally to the
question of why the United States
should subsidize the rapid reaction
force, let alone the entire UNPROFOR
operation. We know that the tax-
payer’s dollars are being dumped in a
big black hole because international
leaders do not have the courage to do
what is right and what is smart—and
that is to withdraw the U.N. forces and
lift the arms embargo on Bosnia. Can
we in good conscience continue to ap-
propriate funds for such a failure?

Well, the administration appears
committed to this massive multilat-
eral mess. In today’s New York Times,
administration officials were cited as
considering the use of funds designated
for humanitarian aid to pay for a U.S.
contribution of about $100 million to
the rapid reaction force. While there
are budgetary reasons such a shift
would be difficult, congressional oppo-
sition would likely be strong. The fact
that anyone in the administration is
thinking along these lines is shocking.
People in Sarajevo and elsewhere in
Bosnia are hungry—they cannot eat
European pride. Furthermore, virtually
the only effective United States activ-
ity in Bosnia and Herzegovina has been
the provision of emergency humani-
tarian assistance.

Mr. President, the U.N. operation in
Bosnia is in a meltdown. Now is the
time to cut our losses, not sink more
resources into a failed investment.

Mr. President, | ask unanimous con-
sent a letter | referred to be printed in
the RECORD at this point.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

U.N. PEACE FORCES HEADQUARTERS,
Zagreb, June 19, 1995.
Dr. RADOVAN KARADZIC,
Special Representative of the Secretary-General
for the Former Yugoslavia.

DEAR DR. KARADzIC: | wish to inform you
that the Security Council has recently re-
viewed the latest report of the Secretary-
General on the implementation of the man-
date of UNPROFOR. On 16 June 1995, it
adopted resolution 998 (1995), a copy of which
is attached for your information. This reso-
lution covers a number of different issues,
including the status of the safe areas, and
makes provision for the establishment of a
rapid reaction capacity to enable
UNPROFOR to carry out its mandate in a se-
cure and safe environment.

Despite the recent intensification in hos-
tilities, the United Nations and troop con-
tributors remain committed to the contin-
ued presence of UNPROFOR in order to alle-
viate the suffering of all the people of
Bosnia, and to facilitate the earliest possible
end to hostilities through peaceful means.
However, risks to UNPROFOR have in-
creased dramatically and there has been a
marked lack of respect by all sides with the
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security, safety and freedom of movement of
UNPROFOR personnel. The Security Council
has accepted the offer of a number of coun-
tries to provide flexible and mobile reserve
military reinforcements in order to reduce
the wvulnerability of UNPROFOR personnel
and to enhance the Force’s capacity to carry
out its humanitarian tasks.

I wish to assure you that these theatre re-
serve forces will operate under the existing
United Nations peace-keeping rules of en-
gagement and will not in any way change
the essential peace-keeping nature of the
UNPROFOR mission. While the reserve will
enhance UNPROFOR’s security, the under-
standing and cooperation of the parties
themselves will be the best guarantor of the
Force’s continued effectiveness in an impar-
tial force. The United Nations, troop contrib-
uting states and the Security Council have
all recognized that the reserve force cannot
and will not be a substitute for a political
process aimed at an overall peaceful settle-
ment of the Bosnian conflict.

I would like to emphasize that assistance
for the delivery of humanitarian aid, and the
protection of civilians from deliberate at-
tacks, continue to be central to
UNPROFOR’S mandate. Alleviation of the
very serious humanitarian situation created
by recent events in Sarajevo and other en-
claves will be one of UNPROFOR’s primary
objectives. In this regard, the Security Coun-
cil has demanded that all parties respect the
status of the safe areas and has underlined
the need for their demilitarization by mu-
tual agreement, in order that attacks both
into and out of the safe areas cease forth-
with. I am confident that urgent action to
achieve progress in this direction would be of
enormous benefit to all parties. It would go
a long way towards realizing an overall sta-
bilization of the current situation.

The Secretary-General has, in his recent
report on UNPROFOR, emphasized that the
United Nations cannot operate in a political
vacuum. In the past few days, leaders of the
international community have also repeat-
edly emphasized that there can be no mili-
tary solution to the conflict in Bosnia and
Herzegovina, and the measures set out in Se-
curity Council Resolution 998 (1995) should be
seen in this light. In view of the critical situ-
ation facing us all, | would urge you to take
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advantage of the current international cli-
mate in order that we may promote initia-
tives favourable to a dynamic and com-
prehensive peace settlement.
Yours sincerely,
YASUSHI AKASHI.

SENATE SCHEDULE

Mr. DOLE. Mr. President, there were
a couple of reports that the August re-
cess would start on August 4. That has
not yet been determined. | saw in a
couple of the Hill publications—one
called the Hill, and | think the other
was Roll Call—that that matter had
been settled. We hope it will start as
previously scheduled but it depends on
what unfinished business there may be.
| think August 4 would be the day we
hope to start the recess, but it may go
into the next week. It could be the 11th
or even shortly after the 11lth, if we
have unfinished business.

We still have some very major pieces
of legislation to deal with. One is cer-
tainly regulatory reform. We are work-
ing, in a bipartisan effort, Republicans
and Democrats, to try to come to-
gether. If we can do that and complete
action on that next week, that will be
a big step in the right direction. | have
been asked by the Democrat leader to
sit down with him next week on that
issue.

Also, before the recess, we have
agreed to take care of the gift reform
legislation and lobbying reform legisla-
tion. Again, we are attempting to work
in a bipartisan way.

I have asked Senator LOTT to lead a
group on our side to meet with a like
group on the Democratic side to see if
we cannot come to some conclusion for
good, sound gift reform and lobbying
reform legislation.

Welfare reform is another very im-
portant issue that will take some time
to dispose of. | think it is fair to say—

June 23, 1995

I can say on the Republican side, we
are having problems coming together
on some of the issues. That may be
true on the other side. But we believe
we can resolve any differences, at least
on this side. That is a matter we want
to do before the August recess.

In addition, there will be a number of
appropriations bills that will be ready
for action and a number of conference
reports that will be ready for action.

Hopefully, in the month of July, we
can consider crime legislation. That
will depend on whether or not the Judi-
ciary Committee will have the time to
report out reform of the present crime
statutes. Hopefully, again, that will
have bipartisan support.

I am just speaking here from mem-
ory. | may have left out some critical
pieces of legislation. But the point I
want to make is that obviously we
want to start the recess as early as we
can, hopefully on time. That decision
has not been made. I know many of my
colleagues have already made commit-
ments in their own States for meet-
ings, meeting with constituents, and |
certainly want to honor all those com-
mitments if we can. But the other side
of the coin is, if we do not complete it,
it means we are going to be here longer
this fall. Hopefully, we can arrive at
some agreement that will accommo-
date nearly all the views of Members
on each side of the aisle.

RECESS UNTIL 11 A.M., MONDAY,
JUNE 26, 1995

The PRESIDING OFFICER. Under
the previous order, the Senate now
stands in recess until 11 a.m. Monday,
June 26, 1995.

Thereupon, the Senate, at 3:04 p.m,
recessed until Monday, June 26, 1995, at
11 a.m.
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