S9628

that were made by, as I mentioned, my
colleagues Senator KERRY and Senator
McCAIN that support that change were
very compelling. I thought the observa-
tions of Senator SMITH, which took a
different view but, nonetheless, were
related to the subject matter, were
constructive as well.

The country will be addressing this
issue in the next several days or weeks.
I think our Members would be wise to
review their comments because they
are individuals who have spent a great
deal of time on this issue and, obvi-
ously, have given it a great deal of
thought. The fact that they come from
different vantage points in terms of
many other different issues, both in do-
mestic and foreign policy, and still are
as persuasive on this matter, I think
really reflects some very, very con-
structive and positive thinking.

———

COMPREHENSIVE REGULATORY
REFORM ACT

The Senate continued with the con-

sideration of the bill.
AMENDMENT NO. 1491

Mr. GLENN. Mr. President, the pend-
ing legislation before us is an amend-
ment by the Senator from Georgia, is
that correct?

The PRESIDING OFFICER. The Sen-
ator is correct.

Mr. GLENN. I particularly dislike
having to oppose my good friend from
Georgia, Senator NUNN. We worked to-
gether in the Governmental Affairs
Committee on our bipartisan regu-
latory reform bill. We both supported
the bill. I certainly have the very high-
est regard for him. He has always been
a tireless champion of the interests of
small business men and women in our
country, and I certainly applaud him
for that effort.

But I believe that while this amend-
ment is very well-intentioned, I think
there are two serious problems. I do
not believe the amendment should be
accepted. First, it revises the Regu-
latory Flexibility Act in a number of
ways that I think do not fit with work-
able regulatory reform.

First, the amendment would require
cost-benefit analysis of all reg flex
rules. That is, rules that have a signifi-
cant economic impact on a substantial
number of small entities. This would be
small businesses, local governments,
and the like. Including these rules in
the cost-benefit analysis process would
increase the number of rules that have
to go through that analysis by over 500
rules. That is not a figure grabbed out
of thin air; that is the administration’s
estimate. It is based on actual Federal
Register entries over the last year.

Now, OMB has estimated that if this
passed this way, there could possibly
be as many as 600 to 800 rules and regu-
lations that would fall under this pro-
vision. That would raise the number of
investigations and rulemaking proce-
dures to something like three times
our present number.

Now, agencies are going to be hard
pressed with the budget cuts they are
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facing now just to do the analysis re-
quired if we just pass the Glenn-Chafee
bill with its $100 million threshold. S.
343, which is before us now, would
lower the threshold to an unreasonable
$50 million. This amendment that we
are considering now by the Senators
from Georgia would have the potential
of adding somewhere between 500 to the
current rate, or up to as many as 800
more rules to that list. That just over-
loads the circuits.

To make the point even further, one
estimate before our committee by one
of the people testifying earlier this
yvear was that each full-blown rule in-
vestigation costs somewhere around
$700,000. If you take the 500 to 800 po-
tential on this, that means we would be
spending on investigations somewhere
between $350 million for the 500 inves-
tigations, up to a potential of $560 mil-
lion for the 800 investigations.

Let us say that is a pessimistic view
of how much it costs, that $700,000.
Even if you cut it in half, it means it
is somewhere around $175 million up to,
say, $270 or $280 million to do this in-
creased number of investigations. So I
say that agencies are going to be very
hard pressed with these budget cuts to
make it.

The second major problem with the
amendment is the way it expands reg
flex judicial review. The Glenn-Chafee
bill is basically the bill brought out of
committee earlier and is designated as
S. 1001. As opposed to S. 1001, this
amendment would allow judicial re-
view of final rule reg flex analysis. As
opposed to that, this amendment per-
mits judicial review of proposed rule
reg flex decisions.

Now, this expands enormously the
number of judicial challenges that can
be made, and it further overturns a
principle that has been long held that
court review should wait until an agen-
cy makes its final rulemaking decision
and then challenge the whole process,
whatever it is, and not permit judicial
review challenges all along the way,
which means that the persistent chal-
lenger can Kkeep something bogged
down in court for years and years. It
can literally bog down the whole proc-
ess, this number of new rulemaking
procedures that would have to be re-
viewed.

So allowing judicial review of pre-
liminary decisions about whether a
rule is even subject to reg flex, which
this would do, will bog down agencies
and use more tax dollars unnecessarily
and be a full employment bill for law-
yers, basically. I do not think that
should be the objective of this legisla-
tion.

Mr. President, further, I must admit
that I do not understand exactly how
this whole thing would work. It would
increase the complexity, as I see it, and
it would create more judicial review, to
be added to our expense in a substan-
tial way.

Let me say that the Regulatory
Flexibility Act was passed by Congress
as a way to ensure that agencies would
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evaluate the impact of proposed regu-
lations on small businesses and other
small entities such as local govern-
ments. The act was also intended to en-
sure that agencies consider less bur-
densome and more flexible alternatives
for these small entities.

I have supported the reg flex act from
its inception when passed here a num-
ber of years ago. But the legislation be-
fore us and the amendment we are con-
sidering now would fundamentally
change the Regulatory Flexibility Act
by making its considerations the con-
trolling factor, the controlling
decisional criteria, for the very pro-
mulgation of a rule. I do not think that
is the way we ought to be going. We
should ensure that the Federal Govern-
ment is more sensitive to the needs of
small business. I certainly agree with
that. That is why the Glenn-Chafee
bill, S. 1001, provides for judicial review
of final reg flex decisions, and the
whole process can be challenged at that
one time. It does not permit judicial
challenge at each step along the way,
which means multiple judicial review,
and additional ways of stalling what
may be very good legislation.

Now, both bills also do provide—
whether it is S. 343 or S. 1001, they both
provide for congressional veto. In other
words, a rule or regulation being put
out by an agency can be challenged and
brought back to the Congress and lay
here under one bill for 60 days or 45
days for challenge here on the floor.
That applies to small business provi-
sions or any other provision.

So it seems to me that we have pro-
vided adequate protection, quite apart
from the amendment as proposed by
the Senators from Georgia.

I yield the floor.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. ROTH. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROTH. Mr. President, I want to
take a moment to talk about the small
business amendment to S. 343 offered
by Senator NUNN and Senator COVER-
DELL.

This amendment would, of course,
modify the definition of ‘“‘major rule”’
to include rules that have a significant
impact on small business and small
governments as provided in the Regu-
latory Flexibility Act.

This would have the effect of requir-
ing all reg-flex rules to be subject to
cost benefit analysis and the decisional
criteria, as well as to be subject to the
petition process for reviewing rules.

Mr. President, as I have said before, 1
am deeply concerned about the impact
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of the regulatory burden on small busi-
ness. Indeed, that is exactly why I sup-
port the amendment offered by Senator
ABRAHAM earlier today.

The Nunn amendment in its present
form does raise some serious problems.
I had hoped we could use an approach
for this amendment similar to the
Abraham amendment. So far, we have
not been able to reach that agreement.

While I believe strongly in the need
for regulatory reform, it must be re-
form that is workable. I fear that, as
drafted, this amendment could place
too heavy a burden on the agencies,
which are already pressed by the many
other provisions of S. 343.

This amendment does not distinguish
clearly between costly rules which de-
serve detailed analysis, and smaller
rules which should not be subject to
time-consuming and expensive anal-
ysis.

I hope that we can work together to
address the concerns about the work-
ability of this amendment, concerns
shared by many of my colleagues. 1
would welcome the opportunity to use
some of the good ideas in the Abraham
amendment, such as giving OIRA
greater responsibility in selecting rules
for analysis, or to pursue other sugges-
tions offered by my colleagues.

I yield the floor. I suggest the ab-
sence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. COVERDELL. Mr. President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. COVERDELL. Mr. President,
there has been an assertion that this
would unleash a flood of regulatory
burden on the agencies. I want to make
the point again that quite the reverse
would be the case. There has been a
regulatory flood on the small busi-
nesses of America.

As I said in my opening statement, if
I want to pick where I want that bur-
den to be, it ought to be on the Govern-
ment side, and not on the backs of all
these small companies with 4 or less
employees, or 50 or less employees,
which is almost all the companies in
America except for 6 percent.

Last year, 116 rules were swept up by
the net of the Regulatory Flexibility
Act, the act that is already in place.

Now, this idea that we would have
800, I think, is an unfounded assertion.
If this had been in effect last year, it
would have swept up 116, just as it did
last year. Because there is a judicial
review, there could be changes that
would add some. I think it is most dif-
ficult to assert that we will have 500 or
1,000 new rules that would require ac-
tion under this amendment.

Assuming, again, that there is more
burden, it ought to be on the back of
the Government and not on the back of
the small business. We should be trying
to protect the small businesses, not the
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regulators. That is where our concern
is properly fixed—helping small busi-
nesses to generate new companies, new
jobs, and expand.

Now, I would just like to take a mo-
ment, Mr. President, and review what
is already required under the act which
Congress has already passed, the Regu-
latory Flexibility Act of 1980. We have
had any number of statements here as-
serting that we all support that.

Whenever an agency is required to
publish a notice of proposed rule-
making for any proposed rule, the
agency shall prepare and make avail-
able for public comment an initial reg-
ulatory flexibility analysis.

What does that include? Each initial
regulatory flexibility analysis required
under this act shall contain a descrip-
tion of the reasons why action by the
agencies is being considered; a succinct
statement of the objectives of and legal
basis for the proposed rules; a descrip-
tion of, and where feasible, an esti-
mate, of the number of small entities
to which the proposed rule will apply; a
description of the projected recording,
recordkeeping, and other compliance
requirements of the proposed rule, in-
cluding an estimate of the classes of
small entities which will be subject to
the requirement and the type of profes-
sional skills necessary for preparation
of the report or record; an identifica-
tion to the extent practicable of all rel-
evant Federal rules which may dupli-
cate, overlap, or conflict with the pro-
posed rule.

Each initial regulatory flexibility
analysis shall also contain a descrip-
tion of any significant alternatives to
the proposed rule which accomplish the
stated objectives of political statutes
and which minimize any significant
economic impact of the proposed rule
on small entities.

It goes on. Mr. President, that is
what the Regulatory Flexibility Act
required in 1980. I do not know how to
do this without having a cost estimate.
All we are saying in the amendment is
that it should include a financial im-
pact on small business—a financial im-
pact on small business. And that there
is an enforcement proceeding to ensure
that is done—the judicial review.

I would be hard pressed, Mr. Presi-
dent, having fulfilled the act that al-
ready has been in effect for 14 years, 1
do not know how to do this as a former
businessman and not understand eco-
nomic consequences.

In other words, the argument I am
making, Mr. President, is that the
work is virtually done under the exist-
ing law. We are simply saying, Mr.
President, that the Government is
going to have to do and certify what we
all intended all of small business to
think we were doing when we passed
this act.

Several points, Mr. President. First, I
think the assertion of the increased
burden is without sufficient evidence.
The evidence we have would suggest a
modest increase.

Second, Mr. President, the act that is
already required of the agencies re-
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quires virtually all that is necessary
already. If we spent the money to do
all this work, why not have the funda-
mental question before the country and
the American people: What is the cost
going to be?

The average small businessman
today is spending $5,500 per employee;
the average American family is spend-
ing $6,000 a year because of the surge of
regulation. We ought to know what the
impact of these regulations would be.

Last, Mr. President, the point I
would like to make is that we ought to
be in the business of being more con-
cerned about the small business person
who has such limited resources and
their ability to deal with one regula-
tion after another after another than
with worrying about what the regu-
latory overload will be on the people
who are making all these regulatory
reviews.

Mr. President, maybe a side effect
would be that the agency will be more
careful in determining whether or not
it needs to propose a new regulation.
That is another way we could affect
what the ultimate cost is of the review
of the regulation. They might start
thinking, for a change, do we need it?
And my guess is that this amendment,
in fact the overall underpinnings of the
bill itself, will suggest that the Gov-
ernment needs to be a little more
thoughtful about imposing yet another
requirement, another burden, and an-
other form on that little company of
two or three people, all over America,
who have so little ability to respond or
know, even, what the new regs require.

Mr. President, I yield the floor.

The PRESIDING OFFICER. The Sen-
ator from Michigan.

Mr. LEVIN. Mr. President, we all
want and hope and believe in a signifi-
cant and a meaningful regulatory re-
form. No one wants rules that do not
make sense or are not cost effective.
No one wants, or should want, regu-
latory requirements that exceed real
needs. We want Government to be
smart, efficient, reasonable and prac-
tical.

There are plenty of regulatory horror
stories, some of which are accurate,
some of which are not. There is more
than enough evidence, though, for us to
be convinced of the fact that the regu-
latory process needs fixing. It has need-
ed fixing for some period of time.

We have been in the process of re-
forming it for years. Back in the late
1970’s, when the Governmental Affairs
Committee conducted a lengthy set of
hearings and issued a multivolume re-
port on the regulatory process, the
findings in those hearings led directly
to the Senate passage, in 1981, of Sen-
ate bill 1080, the number was at that
time, by a unanimous vote, 94 to noth-
ing.
S. 1080 looked similar in many ways
to the legislation which we are consid-
ering this week. It had many of the
same elements, including cost-benefit
analysis of major rules, a procedure for
reviewing existing rules, legislative re-
view, and Presidential oversight.
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S. 1080 did not make it into law be-
cause the coalition supporting it did
not hold together once the bill got to
the House. It was tough reform, and if
it had been in place for the last 15
years we would not be here today with
the legislation before us. We would un-
doubtedly have had a lot fewer horror
stories and a lot more thoughtful regu-
lation over the past decade and a half.

So we are here to try again, and I am
all for it. We spent several months in
the Governmental Affairs Committee
earlier this year considering a bill in-
troduced by Senators ROTH and GLENN
which, with a few amendments, we re-
ported to the full Senate for its consid-
eration. Many of us think it is a solid
bill. It was passed by a unanimous, bi-
partisan vote of 15 to nothing. It has
cost-benefit analysis, risk assessment,
legislative review, and a procedure for
the review of existing rules. It is tough
but balanced. It is a bill that makes
sense.

The bill is tough, the Governmental
Affairs bill, which is basically now the
Glenn-Chafee bill. It is tough because
it would require by law that every
major rule be subject to a cost-benefit
analysis. It would require that each
agency assess whether the benefits of
the rule that it is proposing or promul-
gating justify the costs of imple-
menting it. It requires that agencies
select the most cost effective rules
among the various alternatives.

These two elements are key controls
to rational rulemaking. The Govern-
mental Affairs approach, now embodied
in Glenn-Chafee, is tough because, by
statute, it resolves once and for all the
role of the President in overseeing the
regulatory process. The bill gives the
President the authority to oversee the
cost-benefit analysis and the risk as-
sessment requirements, and recognizes
the unique contribution that a Presi-
dent, above all of the agencies, can
make to rational rulemaking. It also
gives Congress the right and the prac-
tical capability to stop a rule before it
takes effect.

The Glenn-Chafee approach is tough
because it allows for judicial review of
an agency’s determination as to wheth-
er or not a rule meets the $100 million
economic impact test and because a
rule can be remanded to an agency for
the failure of the agency to do the cost-
benefit analysis or risk assessment. It
is tough because it requires existing
major rules to be subject to repeal
should the agency fail to review them
in 10 years, according to the schedule
and the requirements of the legisla-
tion.

The bill was reported out of Govern-
mental Affairs, as I mentioned, by a
unanimous bipartisan vote. It is a bal-
anced bill, and this is the balanced half
of it. It is balanced because it recog-
nizes that many benefits are not quan-
tifiable and that decisions about bene-
fits and costs are, by necessity, not an
exact science but require, often, the ex-
ercise of judgment. It is a balanced al-
ternative because it would require
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that, to the extent the President exer-
cises his oversight authority over the
rulemaking process, that authority
must be conducted in the public eye
and with public accountability.

It is a very important part of the
Glenn-Chafee bill that we have some
sunshine on the rulemaking process
right up to and including the office of
the President and the OMB. It took us
yvears to get to that point. President
Bush promulgated an Executive order—
President Clinton has promulgated a
similar Executive order—that -called
for sunshine when rules are kicked up-
stairs to the White House for their con-
sideration before final promulgation.
This bill, this alternative which is
called Glenn-Chafee, in a very signifi-
cant step incorporates, or would incor-
porate into law, the basic elements of
the Executive orders of Presidents
Bush and Clinton.

The Glenn-Chafee bill is balanced be-
cause it does not subject all rules to
congressional review, just the major
rules. It is balanced because it uses in-
formation as a tool for assessing agen-
cy performance and makes that infor-
mation available to everyone to judge
and to challenge. It is practical be-
cause it does not overwhelm the rule-
making process by requiring cost-ben-
efit analysis and risk assessment for
less than major rules. It is balanced be-
cause, while requiring an analysis and
certification by the agency as to
whether the benefits of the rule justify
the costs, it does not override the un-
derlying statutory scheme upon which
a rule is based.

I believe the amendment before us, to
address the specific amendment on the
floor, goes too far. It would provide for
the interlocutory judicial review at an
early stage in a proceeding in a way
which could swamp both the regulatory
process and the courts. What we are
trying to do is reform this system and
not swamp it and not make it worse.
We all, again—hopefully all of us—
want to reform this system, the cost-
benefit analysis, with the kind of risk
assessment which is essentially in both
bills.

But what we must avoid doing is
swamping either the regulatory system
so that it becomes totally unworkable,
or delaying it through interlocutory
court proceedings, which will, in effect,
make the regulatory system unwork-
able.

I do not think any of us want that.
We want a system  which is
commonsensical and does not impose
costs and burdens on this society where
the benefits are inadequate. But surely
there is a role for rules. There is a role
for the rollback of rules, for the review
of existing rules, and we have to make
sure, both in terms of new rules and re-
view of existing rules, that we have a
process which can function in a prac-
tical way.

The amendment before us would add
this interlocutory appeal from an agen-
cy determination that a rule will not
have a significant impact on a small
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entity and, therefore, it does not re-
quire regulatory flexibility analysis.

One of the problems with having that
interlocutory appeal is that it then
opens up the court process to two ap-
peals on the same rule. You have a rule
up front to a court for an interlocutory
appeal if an agency does not do a regu-
latory flexibility analysis. That then
can go to the court of appeals. That
then can be appealed to the court of ap-
peals. That then can be appealed to the
Supreme Court just on the question of
whether or not the agency erred in fail-
ing to do a regulatory flexibility anal-
ysis. But that does not end it because
there is still an appeal at the end on
the subject of regulatory flexibility
analysis. This time, however, on the
question of whether or not, assuming
the regulatory flexibility analysis was
done, it was done correctly.

So the amendment before us has real-
ly two problems. One is that it will sig-
nificantly increase the load on courts
and the delays in the regulatory proc-
ess. It does it unnecessarily because in
the bill itself there is judicial review of
a decision by an agency not to conduct
a regulatory flexibility analysis. But it
is done at the correct time, which is at
the end of the process, and it is done at
a time when both aspects of regulatory
flexibility can be decided by a court at
the same time: One, if there was a fail-
ure on the part of the agency to con-
duct the regulatory flexibility anal-
ysis, was that failure error; and, sec-
ond, if there was a regulatory flexi-
bility analysis, whether or not the
analysis was correctly done. That is
the more practical way to do it. That is
the way to avoid both swamping courts
in judicial review prematurely, and
that is the way if we can avoid having
two judicial reviews in effect of regu-
latory flexibility analysis relative to
the same rule.

The amendment also is going to cre-
ate a problem in that it is going to
probably double the number of rules.
We can debate how many more rules
there are going to be subject to this
elaborate cost-benefit analysis require-
ment if we adopt this amendment. But
the best estimate that we can make is
that it would at least double the num-
ber of rules that will be subject to that
cost-benefit analysis. It is costly. It is
something which delays the process. It
is obviously necessary when it comes
to major recalls. I think all of us agree
on that. Both bills contain that. The
question is whether or not, given the
downsizing of Government, we can ef-
fectively then load onto agencies these
kinds of burdens to increase so dra-
matically the requirement relative to
cost-benefit analysis.

So for both those reasons, I hope that
we would either defeat or modify the
amendment before us because to put it
in the middle of the rulemaking, to put
this interlocutory review in the middle
of the rulemaking process, will use the
court systems unnecessarily. It will
use them prematurely. And it will end
up overloading both systems. That
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would be harmful for people who are
participants in the regulatory process,
whether they are favoring a regulation
or opposing it.

Again, I emphasize, this can work
both ways. There are many businesses
that want to review existing rules. We
want the reviews to go in a practical
and a smooth way, too. There are many
businesses which need new rules. For
instance, the bottled water business
has been waiting for a rule for years to
try to put some restrictions on the rep-
resentations of the type of water that
is being sold as bottled water, as spring
water, for instance. It is the business
which is waiting for the rule. It is the
business which is trying to stop the
false representations relative to bot-
tled water.

So this is not always the kind of out-
side groups versus business. This is fre-
quently business that needs rules to be
changed or added or amended. We have
to make sure that this rulemaking
process works in a practical and a func-
tional way.

So, for that reason, I hope that the
pending amendment will be defeated or
modified.

I yield the floor.

Mr. JOHNSTON addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Louisiana.

Mr. JOHNSTON. Mr. President, the
Senator from Michigan referred to the
interlocutory appeal, and, in fact, the
Nunn-Coverdell amendment has been
criticized because it allows two ap-
peals, both an interlocutory appeal to
be taken within 60 days of the notice of
the proposed rulemaking and a later
appeal.

Mr. President, I have just been dis-
cussing with the Senator from Georgia
a modification of that amendment to
make sure that the final appeal relates
only to those classes of appeals which
would not otherwise be subject to ap-
peal under section 706 of the Adminis-
trative Procedure Act or under section
625 of this act, which are, in effect,
final agency actions, so that both the
appeal and the remedy, the final appeal
under this bill, would be a very limited
and narrow one. But I will describe
that amendment when it comes up.

Mr. LEVIN. I wonder if the Senator
will yield just on that point for a ques-
tion.

Mr. JOHNSTON. Yes.

Mr. LEVIN. Is the amendment going
to be modified so as to prevent an ap-
peal on how a regulatory flexibility
analysis has been conducted if there
were an interlocutory appeal on the
question of whether a regulatory flexi-
bility analysis should be done? Will the
modified amendment be precluding an
appeal on how that regulatory flexi-
bility analysis has been conducted at
the end of the rulemaking process? Be-
cause that would be taking away from
small business something that it now
has, for instance, with small units of
government. I do not know if that is
the intent. I think it should be clear.
But the double appeal point that I was
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making, I think, is slightly different
from the double appeal point which has
been made previously, which is that
the interlocutory appeal that is pro-
vided here goes to the question of
whether or not there should be a regu-
latory flexibility analysis, and that
presumably there still would be an ap-
peal at end of the process on the ques-
tion of how that analysis had been con-
ducted, assuming one is ordered. So
that is still a double appeal.

Mr. JOHNSTON. The question is an
appropriate one. The first appeal in the
interlocutory appeal process would be
on the question of major rules, whether
it meets the $50 million threshold,
whether it is a matter that involves
the environment, health, and safety, or
whether it has a significant impact on
a substantial number of small busi-
nesses and, therefore, requires the reg-
ulatory flexibility. That appeal would
be taken within 60 days and putting the
notice in the Federal Register. The
idea here is that you foreclose further
appeals after that 60 days. Now there is
in addition to that in the present
Nunn-Coverdell amendment a more
limited petition for review which al-
lows you to get into the quality of the
regulatory flexibility analysis.

What we are saying is if it is subject
to an appeal under section 706 of the
Administrative Procedure Act, or
under section 625 of this act, then the
quality of that regulatory flexibility
analysis insofar as it relates to the
question of whether the final agency
action was arbitrary, capricious or an
abuse of discretion, they would have in
that appeal the right to test the regu-
latory flexibility analysis at that
point.

For those which were not subject to
that, they would have the ability to ap-
peal in any court in the Nation that
has jurisdiction and to ask for what
would be an order to go back and do
the reg-flex analysis.

Mr. LEVIN. Is that at the end of the
process? Is there an appeal open at the
end of the process to order a reg-flex
analysis if there were no interlocutory
appeal that had been asked?

Mr. JOHNSTON. Yes.

Mr. LEVIN. So you have a choice as
to whether to take an interlocutory ap-
peal on that issue or to make that part
of the final appeal; is that correct?

Mr. JOHNSTON. You have a choice.
If you wait until the final appeal, it
would be a more limited choice because
the only remedy provided there is for
the court, in effect, to order the reg-
flex analysis, and if that then would
call for a modification in the rule, then
the rule would then be modified, but
there would be, for example, no stay of
the rule because of the inadequacies of
the reg-flex.

Mr. LEVIN. It was my question—I am
unclear—is it the intent of the modi-
fied amendment that there could be ei-
ther an interlocutory appeal on the
question of whether or not a reg-flex
analysis has to be made or that issue
could be raised for the first time at the
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end of the rulemaking process, either
one would be allowed?

Mr. JOHNSTON. No; the question of
whether this is a rule which has a sub-
stantial, significant effect on a sub-
stantial number of small businesses,
which is the trigger for the reg-flex, it
is the intent here—and this language
has not been drawn—it is the intent
here that that test be only once.

Mr. LEVIN. And that it must be
made on interlocutory appeal?

Mr. JOHNSTON. That is correct.
That is the intent. It is a little difficult
to give precise answers since the actual
language has not been drawn. That is
the intent. But as to the quality of
that, you can test that only later after
the reg-flex attempt.

Mr. LEVIN. I thank my friend from
Louisiana for his answers, and I then
would withhold any further comment
until after we see the language on it. I
wonder if the Senator will yield for one
additional question.

Mr. JOHNSTON. Surely.

Mr. LEVIN. Is the intent that the
rulemaking process be stayed during
the interlocutory appeal on reg-flex?

Mr. JOHNSTON. No, not at all. That
is the whole idea.

Mr. LEVIN. Is that clear in the lan-
guage of the amendment?

Mr. JOHNSTON. We believe so, but if
it needs to be further clarified, it can
be. The idea here is that you want to
have this determination made early
enough in the process so that you can
remedy the defects in the rule while
the rule is still going on and not have
to wait until it is all over with, be-
cause some of these rules take 2 or 3
years. And if you do not find out until,
say, your final appeal is 6 or 9 months
after the final rule, then you have to
stay the rule and go back and do it all
over again.

Mr. LEVIN. Of course, that is what
judicial review is all about. There is
presumably an incentive to do the
process right. That is why there is judi-
cial review at the end. And you do not
wipe out judicial review at the end in
any event. You still allow judicial re-
view in many ways, so it is not as
though you are doing a whole bunch of
things up front and thereby precluding
the review at the end.

Mr. JOHNSTON. No, but you would
preclude a review, for example, on
whether this is a major rule, whether it
has $50 million, if that is the trigger, or
$100 million, which I hope we can get
an amendment in to make it $100 mil-
lion. That question would be reviewed,
would be finally reviewed on the inter-
locutory basis.

Does the Senator understand what I
am saying?

Mr. LEVIN. Is it the intent of the
sponsors of this bill, and the Senator
indicates the sponsors of this amend-
ment, to preclude judicial review at
the end of anything which can be
raised by interlocutory appeal at the
beginning?

Mr. JOHNSTON. Will the Senator
reask the question.
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Mr. LEVIN. Is it the intention of the
sponsor of the bill pending here, of the
Dole-Johnston bill, and is it the Sen-
ator’s understanding that it is the in-
tention of the makers of this amend-
ment, that the interlocutory appeal
which is provided is the exclusive rem-
edy to raise the issues that can be
raised by interlocutory appeal and that
if anyone fails to raise an issue, which
could be raised by interlocutory ap-
peal, by interlocutory appeal, it cannot
then be raised at the end of the rule-
making process?

Mr. JOHNSTON. That is correct. And
I hope our language will properly re-
flect that.

Mr. President, let me be a little more
clear if not only for the purpose of this
small business amendment, the reg-flex
amendment, but also for the purpose of
the whole bill. The reason for having
the interlocutory appeal is that the
question can be put at rest early in the
process.

If, for example, an agency determines
that the rule is likely to have an im-
pact of less than $50 million a year,
then it would not be a major rule,
would not require the cost-benefit
analysis, or the risk assessment. They
would make that determination early
on, file that in the record, and any
party, any interested party, would then
have 60 days from the time of that de-
termination to make this interlocutory
appeal on the question of whether it
was a major rule because of the
amount of dollars, whether it was a
rule that affects health, safety, the en-
vironment, which in turn requires the
risk assessment, or in this case wheth-
er it has a significant effect upon a
substantial number of small busi-
nesses.

The idea is that if that appeal is not
made within 60 days, that you are fore-
closed from raising that later on in the
process.

Keep in mind that if an appeal is
made within the 60 days on the basis
that they failed to make it into a
major rule, that the agency itself could
make a determination, could in effect
moot the appeal by going back and
doing the cost-benefit analysis and the
risk assessment.

What we find under the present law
in areas like NEPA, National Environ-
mental Policy Act, agencies tend to err
on the side of conservative in doing an
environmental impact statement,
which is much more involved than the
environmental impact assessment.
They will do the statement rather than
the assessment many times because
they do not want all their work to be
thrown out X years later at the end of
the process.

The result is that it frequently re-
quires tremendous amounts of addi-
tional expense in doing that which the
law would not otherwise require. And
the reason for the interlocutory appeal
is to be able to get that question deter-
mined up front and early so that the
results of the whole system will not be
thrown out.
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The concern with the Nunn amend-
ment, even as amended, when amended,
is that it is likely to cause an agency
overload or much more than the agen-
cies are able to do.

The amount of personnel that the
agencies have, the amount of moneys
that the agencies have in order to per-
form these risk assessments is, of
course, limited. Now, how many addi-
tional rules would this require the
agencies to do? We do not know. OMB
tells us that it could be hundreds of ad-
ditional rules that would be caught
under this definition. It could have the
effect of doubling, tripling, or even a
fivefold increase in the amount of work
that they have to do.

I hope, Mr. President, that if this
amendment is adopted and becomes
part of this law that that is not the re-
sult. However, I think that it is going
to require continued analysis as this
matter moves along. It is not my pur-
pose, frankly, to vote for this amend-
ment, although we are not making, or
at least I am not making, a major chal-
lenge to this amendment, given the as-
surances of the Senators from Georgia
that we will be able to continue to
work on it to avoid the question of
agency overload.

However, until we have dealt with a
more assuring way with this question
of agency overload, I will not be able to
vote for this amendment.

Mr. HATCH addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Utah.

Mr. HATCH. Mr. President, I believe
this amendment to S. 343 is of para-
mount importance. S. 343, as written
now, will unquestionably benefit small
businesses by requiring Federal bu-
reaucrats to only promulgate regula-
tions that are cost-effective and based
on good science. But adoption of the
Nunn-Coverdell amendment will guar-
antee that small businesses, which rep-
resent the vast majority of employers
and employees in this Nation, thus en-
compassing most Americans, will fur-
ther benefit from regulatory reform by
assuring that all regulations that are
currently subject to the Regulatory
Flexibility Act of 1980, termed the ‘‘reg
flex act,” will also be subject to S. 343’s
cost-benefit analysis provision and
periodic congressional review.

Small businesses create most of the
jobs in America. This is demonstrated
by the fact that from 1980 to 1990, small
businesses with fewer than 20 employ-
ees created 4.1 million net new jobs.
Compare that with big business. Large
businesses with more than 500 employ-
ees lost over 500,000 net jobs over the
same time period.

According to the Small Business Ad-
ministration, small business bears a
disproportionate share of regulatory
burdens. In fact, SBA, the Small Busi-
ness Administration, estimates that
the burden of regulations on small
business is three times greater than
that for large businesses. It is clear
that to assure small businesses will
continue to act as America’s loco-
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motive for job creation, Congress has
to lift the regulatory burden from
small family businesses.

The Nunn-Coverdell amendment will
accomplish this through several mech-
anisms. First, the definition of ‘“‘major
rule.” S. 343 is amended to include
rules that have a significant economic
impact on a substantial number of
small businesses, virtually the same
definition that triggers the reg flex
act. The determination of a rule as a
major rule subjects the rule to S. 343’s
cost-benefit analysis. This will assure
that rules affecting small businesses
will be cost-effective and less burden-
some.

This designation of rules having a
substantial impact on small businesses
as a major rule subject to cost-benefit
analysis is necessary to close a loop-
hole in this bill. The $50 million thresh-
old amount for a major rule may be too
high for many small businesses. For in-
stance, a regulatory impact of less
than that amount may have a dev-
astating effect on a small business or a
sector of the economy that may not
yet represent a significant burden on a
Fortune 500 company. The Nunn-Cover-
dell amendment would resolve this
problem by requiring that all rules
that have a significant impact on small
businesses be classified as a major rule
under S. 343.

A legitimate question is just how
many regulations does this amendment
encompass? How many new major rules
will be subject to cost-benefit analysis
under S. 343? In other words, what is
the impact of this amendment to Fed-
eral agencies’ resources and personnel?
And the answer is, not that much. The
reg flex act requires that regulatory
burdens be reduced for those regula-
tions that have a ‘‘significant impact
on a substantial number of small enti-
ties.”

Small entities include small busi-
nesses as well as both small govern-
ments and charities, entities that
shoulder a disproportionate share of
the cost of regulation. Last year under
the reg flex act just 127 regulations
qualified for that act’s special treat-
ment. The Nunn-Coverdell amendment,
as I understand it, would encompass
only that part of the 127 regulations
that affect small business and even 127
is not a great or burdensome amount.

The other mechanisms of this amend-
ment that assure protection of small
businesses involve modifications of the
reg flex act. The most important estab-
lishes a requirement for agencies to
conduct a cost-benefit analysis before
rules are promulgated under the reg
flex act. Furthermore, the determina-
tion by an agency that a rule will not
have a significant impact on small
businesses is made judicially review-
able. I believe that these changes will
buttress our economy by reducing the
burdens imposed on our small busi-
nesses by regulations.

So I urge my colleagues to support
the Nunn-Coverdell amendment. I
think it is a good amendment. I think
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it helps the bill. I think it closes a
loophole. I think it protects small busi-
nesses. I think that it makes the regu-
latory forces in this country be more
responsible and, above all, it amounts
to common sense. To me, that is what
this bill is all about—common sense. I
think it would be well for us to support
this amendment.

I yield the floor.

Mr. LEVIN addressed the Chair.

The PRESIDING OFFICER (Mr.
GRAMS). The Senator from Michigan.

Mr. LEVIN. Mr. President, the Sen-
ator from Louisiana and I previously
had a colloquy, and I very much wel-
come the language that he is going to
be preparing to clarify a critical point,
but it seems to me that the more that
point is clarified, the less of a favor we
are doing for small business in this
amendment. Let me explain why.

In talking with the Senator from
Louisiana, and just talking with the
senior Senator from Georgia, it is quite
clear that the intent of this amend-
ment is that an issue which can be
raised on an interlocutory appeal must
be raised at that time or else it is pre-
cluded from being raised at the end of
the rulemaking process.

The problem with that is that an
awful lot is learned about the impacts
of rules during the comment period.
That is one of the reasons for the com-
ment period. To preclude a small busi-
ness from taking advantage of what is
learned during the comment period so
it can argue on an appeal at the end of
the rulemaking process that this rule
has a significant impact on small busi-
ness or on small units of local govern-
ment, it seems to me, is doing a dis-
favor, a disservice to these smaller
units.

So while that clarification I think is
important in terms of congressional in-
tent and it is important in order to
avoid two appeals on the same subject,
the better road to go here is to have
the appeal at the end of the process, as
it is in the way the bill is written now,
where you can use the comment period
to gain evidence as to why a regulatory
flexibility analysis is essential. To pre-
clude a small unit, be it business or
small unit of government, from taking
advantage of that comment period to
make a case as to why a regulatory
flexibility analysis is necessary, it
seems to me, is not the way we should
be going in terms of trying to help both
small businesses and small units of
government.

So while I think the clarification is
important, again, so we all understand
what the intent is and while it is im-
portant in order to avoid two appeals
on the same subject, the conclusion
that is reached has the appeal at the
wrong point. The appeal should be
there. It is new. It is important to
small business that there be an appeal
on this issue and the small units of
government. But the right place for
that appeal to come is at the end of
this process where they can then use
the record which has been gained dur-
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ing the comment period to make the
argument that there should have been
a regulatory flexibility analysis and
that failure to do so was an error which
requires the rule to be remanded and to
be done right.

I yield the floor.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. NUNN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

AMENDMENT NO. 1491, AS MODIFIED

Mr. NUNN. Mr. President, I send a
modification to the desk.

The PRESIDING OFFICER. The Sen-
ator has that right.

The amendment is so modified.

The amendment, as modified, is as
follows:

On page 14, line 10, strike out ‘‘or”’.

On page 14, line 16, add ‘‘or’’ after the semi-
colon.

On page 14, insert between lines 16 and 17
the following new subparagraph:

‘“(C) any rule or set of closely related rules,
not determined to be a major rule pursuant
to subparagraph (A) or (B), that the agency
proposing the rule determines will have a
significant economic impact on a substantial
number of small businesses, pursuant to sub-
chapter I shall be deemed to be a major rule
for the purposes of subchapter II;

On page 39, line 22, strike out ‘‘and”.

On page 39, line 24, strike out the period
and insert in lieu thereof a semicolon and
“and’’.

On page 39, add after line 24 the following
new subparagraph:

‘(C) an agency certification that a rule
will not have a significant economic impact
on a substantial number of small entities
pursuant to section 605(b).

On page 40, line 5, insert ‘“‘and section 611"
after ‘‘subsection’.

On page 68, strike out all beginning with
line 9 through line 11 and insert in lieu
thereof the following:

‘“(A) include in the final regulatory flexi-
bility analysis a determination, with the ac-
companying factual findings supporting such
determination, of why the criteria in para-
graph (2) were not satisfied; and

On page 72, insert between lines 14 and 15
the following new subsection:

(¢e) AMENDMENTS TO THE REGULATORY
FLEXIBILITY ACT.—

(1) TECHNICAL AND CLARIFYING AMEND-
MENTS.—Section 612 of title 5, United States
Code, is amended—

(A) in subsection (a) by striking ‘‘the Com-
mittees on the Judiciary of the Senate and
the House of Representatives, the Select
Committee on Small Business of the Senate,
and the Committee on Small Business of the
House of Representatives” and inserting
‘“‘the Committees on the Judiciary and Small
Business of the Senate and House of Rep-
resentatives’’; and

(B) in subsection (b) by striking ‘‘his views
with respect to the effect of the rule on
small entities’ and inserting ‘‘views on the
rule and its effects on small entities’.

On page 72, line 15, strike out ‘‘(e)”’ and in-
sert in lieu thereof ‘().

Mr. LEVIN. Mr. President, I wonder
if I could ask the sponsors of the
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amendment the following question,
since we have not had a chance to look
at the modification.

Mr. GLENN. Mr. President, I know
this has been the subject of debate on
the floor—not publicly but among dif-
ferent Members. I wonder if we can
have a brief explanation. We only have
a few minutes before the vote.

Mr. LEVIN. Mr. President, it is my
intention to ask the senior Senator
from Georgia this question. Is it the in-
tent of the modification to make it
clear that there is only one appeal that
is permitted on the issues which can be
raised by interlocutory appeal and that
one appeal is the interlocutory appeal?
Is that, as previously stated by the
Senator from Louisiana, the purpose
and effect of the modification sent to
the desk?

Mr. NUNN. If I could say to my
friend, there are two parts of this
modification. One is to make it clear
that risk assessment is not required
under this amendment, only cost-ben-
efit analysis. We talked about that ear-
lier this afternoon. There was an omis-
sion from the draft.

The modification relates to judicial
review. You made the point that small
businesses might need two bites at the
apple. The way the amendment reads,
there would be two bites at the apple.
We intend to change that at a later
point during the debate on this bill.

Mr. LEVIN. Is it the intent to modify
it so there is only one bite at the
apple?

Mr. NUNN. This whole issue of judi-
cial review will require more work. As
the Senator knows, it is complicated,
and for me, is not fixed at this point.
We are going to have to work on it
more.

Mr. LEVIN. Is it the intent later on
to require or to provide only one bite
at the apple later on?

Mr. NUNN. That is my present in-
tent. I am always persuaded by my
friend’s arguments, so we may have to
think more on that.

Mr. LEVIN. Is it the intent that that
one bite be the interlocutory appeal? Is
that the present intent?

Mr. NUNN. I would like to work with
the Senators on that.

Mr. GLENN. Would the Senator con-
sider, rather than having a vote now,
waiting until it is modified and wait
until later?

Mr. NUNN. I believe we ought to go
ahead and vote. This judicial review
issue has to be addressed on the overall
bill. So we are going to have to work
on this issue more, within the overall
bill. I would like to vote on this
amendment.

Mr. LEVIN. I am wondering if the
first part of the amendment could be
voted on.

Mr. NUNN. There is no way to divide
it at this point.

Mr. LEVIN. It is a rather unusual
thing we are doing. We are adopting an
amendment which we are saying later
on we know needs to be modified, and
it is the intent of the makers to modify
it. I would think it would be better to
modify it before we vote.
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Mr. GLENN. Or you are going to get
people locked in on this vote.

Mr. NUNN. I do not think this is
going to be the issue on which people
are voting. I hope I am not the first
Senator to say on the floor that an
amendment is not perfect. It will re-
quire further work. This will require
further work on that limited point.

This is not the central point of the
amendment. The central point is to
have the small business community
not be full beneficiaries of these very
important changes to regulatory re-
view process.

Mr. HATCH. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. DOLE. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

EXPLANATION OF ABSENCE

Mr. DOLE. Mr. President, the senior
Senator from New Hampshire [Mr.
SMITH] is necessarily absent from the
Senate and is holding an important
meeting on Superfund reform in his
home State. He has asked me to an-
nounce that had he been present for
the votes we are just about to take, he
would have voted in favor of both the
Abraham and the Nunn-Coverdell
amendments.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. HATCH. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HATCH. Mr. President, I ask for
the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

VOTE ON AMENDMENT NO. 1490

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment of the Senator from Michigan. On
this question, the yeas and nays have
been ordered, and the clerk will call
the roll.

The bill clerk called the roll.

Mr. LOTT. I announce that the Sen-
ator from Missouri [Mr. BOND], the
Senator from Oklahoma [Mr. INHOFE],
the Senator from Vermont [Mr. JEF-
FORDS], and the Senator from New
Hampshire [Mr. SMITH] are necessarily
absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced—yeas 96,
nays 0, as follows:
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[Rollcall Vote No. 297 Leg.]

YEAS—96
Abraham Feingold Lugar
Akaka Feinstein Mack
Ashcroft Ford McCain
Baucus Frist McConnell
Bennett Glenn Mikulski
Biden Gorton Moseley-Braun
Bingaman Graham Moynihan
Boxer Gramm Murkowski
Bradley Grams Murray
Breaux Grassley Nickles
Brown Gregg Nunn
Bryan Harkin Packwood
Bumpers Hatch Pell
Burns Hatfield Pressler
Byrd Heflin Pryor
Campbell Helms Reid
Chafee Hollings Robb
Coats Hutchison Rockefeller
Cochran Inouye Roth
Cohen Johnston Santorum
Conrad Kassebaum Sarbanes
Coverdell Kempthorne Shelby
Craig Kennedy Simon
D’Amato Kerrey Simpson
Daschle Kerry Snowe
DeWine Kohl Specter
Dodd Kyl Stevens
Dole Lautenberg Thomas
Domenici Leahy Thompson
Dorgan Levin Thurmond
Exon Lieberman Warner
Faircloth Lott Wellstone
NOT VOTING—4
Bond Jeffords
Inhofe Smith
So the amendment (No. 1490) was
agreed to.

Mr. GRAMM. Mr. President, I move
to reconsider the vote by which the
amendment was agreed to.

Mr. COVERDELL. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

VOTE ON AMENDMENT NO. 1491, AS MODIFIED

The PRESIDING OFFICER. The
question is now on amendment No.
1491, as modified, offered by the Sen-
ator from Georgia [Mr. NUNN].

Mr. COVERDELL. I ask for the yeas
and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There is a sufficient second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment of the Senator from Georgia, as
modified. On this question, the yeas
and nays have been ordered, and the
clerk will call the roll.

The assistant legislative clerk called
the roll.

Mr. LOTT. I announce that the Sen-
ator from Missouri [Mr. BOND], the
Senator from Oklahoma [Mr. INHOFE],
the Senator from Vermont [Mr. JEF-
FORDS], and the Senator from New
Hampshire [Mr. SMITH] are necessarily
absent.

The PRESIDING OFFICER (Mr.
BURNS). Are there any other Senators
in the Chamber who desire to vote?

The result was announced—yeas 60,
nays 36, as follows:

[Rollcall Vote No. 298 Leg.]

YEAS—60
Abraham Brown Conrad
Ashcroft Burns Coverdell
Baucus Campbell Craig
Bennett Coats D’Amato
Bingaman Cochran DeWine
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Dole Hatfield Nickles
Domenici Heflin Nunn
Dorgan Helms Packwood
Exon Hollings Pressler
Faircloth Hutchison Robb
Feingold Kassebaum Rockefeller
Feinstein Kempthorne Santorum
Frist Kerrey Shelby
Gorton Kyl Simpson
Graham Lott Snowe
Gramm Lugar Specter
Grams Mack Thomas
Grassley McCain Thompson
Gregg McConnell Thurmond
Hatch Murkowski Warner
NAYS—36
Akaka Ford Mikulski
Biden Glenn Moseley-Braun
Boxer Harkin Moynihan
Bradley Inouye Murray
Breaux Johnston Pell
Bryan Kennedy Pryor
Bumpers Kerry Reid
Byrd Kohl Roth
Chafee Lautenberg Sarbanes
Cohen Leahy Simon
Daschle Levin Stevens
Dodd Lieberman Wellstone
NOT VOTING—4
Bond Jeffords
Inhofe Smith
So, the amendment (No. 1491), as

modified, was agreed to.

Mr. HATCH. Mr. President, I move to
reconsider the vote by which the
amendment was agreed to.

Mr. COVERDELL. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

(At the request of Mr. DOLE, the fol-
lowing statement was ordered to be
printed in the RECORD.)

EXPLANATION OF ABSENCE
e Mr. BOND. I regret that I was un-
avoidably absent for the votes today. 1
was away from Washington to partici-
pate in a court-ordered appearance. If 1
had been present, I would have sup-
ported both the Abraham and the
Nunn-Coverdell amendments.e

Mr. GRASSLEY addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Iowa is recognized.

Mr. GRASSLEY. Mr. President, after
more than a decade, it is about time
that we are starting to work on regu-
latory reform. We have a very good bill
going through the House of Represent-
atives. Hopefully, we will be able to get
just as good a bill through the U.S.
Senate. I am glad that we are able to
do this under the leadership of our ma-
jority leader, Senator DOLE, because
this is a historic comprehensive regu-
latory reform. This bill, S. 343, is a re-
sponse to the informal rulemaking that
has exploded in the last 50 years that
was not contemplated in the original
Administrative Procedure Act which
passed in 1946.

S. 343 involves a number of major
regulatory reforms. These include cost-
benefit analysis, risk assessment, peti-
tion reopener, judicial review, congres-
sional review, peer review, and im-
provements to the Regulatory Flexi-
bility Act.

S. 343 is the latest product of a long-
term evolutionary process. The founda-
tion for S. 343 comes from the 97th Con-
gress in the form, which we passed at
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that time 94 to 0, of S. 1080. S. 1080 was
the culmination of over 20 years of
work in the Senate to reform the regu-
latory process. Unfortunately, that
year, in the 97th Congress, the House
leadership, then under the control of
the Democratic Party, did not believe
that regulatory reform was needed, be-
cause they believed in the regulatory
state. So the House leadership ne-
glected to follow through on that bill,
and the bill was never considered by
the other body.

Regulatory relief was a major issue
in the congressional elections this
year. It was part of our Contract With
America. S. 343 is part of the fulfill-
ment of the mandate that voters gave
to the new leadership in Congress to
bring about more effective and less
costly rules and regulations.

As chairman of the Judiciary Sub-
committee on Administrative Over-
sight and the Courts, I began the Judi-
ciary Committee’s efforts in what has
become an extensive legislative proc-
ess. Beginning last February, my sub-
committee held hearings over 2 days
and then held a markup where I offered
a substitute, which was adopted and re-
ported to the full committee.

Chairman HATCH then held another
hearing before the full committee to
consider the issue in even more detail.
After a number of delays to accommo-
date the Democratic side of the aisle,
the committee held 3 days of markup
over a period of 3 weeks, and so the
committee finally reported the bill last
April 26.

Since that time, Members and staff
have worked extensively with those
who had questions or problems with
the bill, even including the White
House. We received, in fact, a number
of very positive suggestions. And be-
cause they were positive, meant to be
helpful, and it showed cooperation by
the other side, including the adminis-
tration, many of these were included in
the bill.

S. 343 deals with two overall topics
directly relevant to regulatory reform.
The first major topic is regulatory
analysis, including cost-benefit deter-
minations for new and existing major
rules or regulations of the Federal Gov-
ernment and, where relevant, Mr.
President, risk assessment criteria and
procedures.

The second major topic involves
changes to the Administrative Proce-
dure Act and other Federal statutes
which contain equivalent provisions.
These changes are in the procedures
that the agencies are required to follow
in rulemaking and also in the stand-
ards of judicial review and appeals of
agency action.

Through these provisions, Congress
will give Federal agencies new sub-
stantive and procedural guidelines on
how the agencies are to use the legisla-
tive powers which Congress has given
them through other statutes to regu-
late. The ultimate objective in our leg-
islation is for better Federal rules and
regulations, and by better rules, we
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mean, very broadly speaking, rules
that are to do social and economic
good, where the benefit outweighs the
harm.

A second objective is to make the
rulemaking process more rational and
more open and to give persons who are
the intended beneficiaries of the rule
and those who are more likely to bear
its costs greater opportunity to par-
ticipate in the agency’s proceedings.
No one should reject the proposition
that people who are to be affected by
the regulations ought to have a part in
the process of the agency’s consider-
ation of those, and also, once that
process is over, through judicial re-
view, to have a means of assuring that
agencies, in effect, obey the law. S. 343
does that.

These changes were designed then to
supplement and to strengthen the regu-
latory analysis requirements of S. 1080,
which is the core of the regulatory
analysis that is in this new bill before
us.
I view the overall primary focus of
this bill to be accountability. The es-
sence of Government is accountability.
The essence of lawmaking is account-
ability. The public holds us account-
able through the regular election proc-
ess. The regulatory scheme of things in
the administrative branch of Govern-
ment is somewhat removed from cit-
izen participation, and the extent to
which it is, I believe people who are
regulators and people who make the
regulations and rules tend to be less
accountable.

This bill, not as perfectly as is done
through the election process affecting
those of us in Congress, intends to
bring accountability to the process of
the regulation and rulemaking of the
faceless bureaucrat. This means agency
accountability to the people as well as
to Congress who has delegated its au-
thority to the agencies. It also means
congressional accountability to the
people because we are ultimately re-
sponsible for the laws that we pass. We
should not punt to the agencies and to
the courts to make very important de-
terminations that ought to be made
right here. Unfortunately, there will be
those who will try to misrepresent our
intentions by arguing that this bill will
be used to gut our Nation’s health,
safety, and environmental laws.

This argument, of course, is a sham,
because there is not one among us who
does not want to do everything that we
reasonably can to protect the lives of
our people and who recognize the need
for sound and effective regulations. We
all breathe the air, eat the food, and
drink the water.

We all want our children and grand-
children to be as safe as possible. To
suggest otherwise, as some in this body
are doing, and particularly as the
media likes to popularize, is just down-
right shameful. We are concerned
about the lives of people. This does not
compromise that principle whatsoever.
What it means to do is that regulation
and rulemaking be accountable; that
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people take into consideration alter-
natives; that there is not one way to do
something, and that there ought to be
a relationship between cost and ben-
efit, and there ought to be a scientific
basis for regulation. The fact is that
many rules and regulations have be-
come too rigid and costly. These rules
themselves could actually threaten our
Nation’s limited resources, as well as
public support for the necessary rules.

At a later time in this debate I am
going to go into more specific detail
about how ridiculous and onerous
many regulations have become.

Mr. President, Majority Leader DOLE
is to be commended for taking the ini-
tiative on this legislation and fol-
lowing through on what the American
people want and expect. He is the lead-
er of our party. Our party had a man-
date in the election to do that, and he
is carrying that out in the responsi-
bility that he has. The efforts that are
being made in the debating of this bill,
in the consideration of this bill, is to
make sure that our performance in of-
fice is commensurate with the rhetoric
of the campaign. I think this bill is
about as close as you can get to having
that be a possibility.

As others have said, we have to find
ways to do things smarter and cheaper.
As the committee report points out, we
have become hostage to the unregu-
lated regulatory process. S. 343 will
help us out of this quagmire by requir-
ing sound, effective, fair, reasonable
regulation that will do the job the peo-
ple intend that they do.

We have all heard today very real
stories of agencies gone mad. Well, I
want to relate one story here today
where bureaucrats got out of control.
This story, and many others we will be
hearing about, will underscore the need
for commonsense reform. This story
happens in my State. S. 343 is about
reasonableness and responsibility. The
American people are inspired by rea-
sonable decisions. When the Govern-
ment acts in the best interest of the
majority of its citizens, the American
people are encouraged by the Govern-
ment’s responsible actions.

S. 343 is a responsible action which is
in the best interest of the majority of
Americans. One of the main problems
this bill addresses is unreasonable reg-
ulations and overzealous regulators.

This problem is clearly evident when
it comes to agencies like the Environ-
mental Protection Agency. The EPA
was instituted and developed to pro-
mote policy advancing a clean environ-
ment at reasonable costs with fair and
rational oversight. Fair and rational
oversight, though, has not been exhib-
ited recently by the EPA. Presently,
the EPA exhibits arrogance and over-
zealous behavior while enforcing the
agency’s adversarial relationship with
small business and farmers.

Innocent citizens are easy prey for
presumptuous EPA bureaucrats. I
know this to be true because, as I have
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said, I have a constituent who has per-
sonal scars from unjustified hardships
resulting from brash EPA officials.

This example happened outside a lit-
tle town in the northwest corner of my
State of Iowa. The name of that com-
munity is Akron, IA. It was business as
usual that day at the Higman Gravel
Company. Harold Higman, the owner,
was outside topping off his pickup
truck at the gas pump on his property.
Mavis Hansen, a trusted employee of 20
years, was inside the office tending to
the books, as she regularly did. Every
other employee was working at their
normal business responsibilities that
early morning at 9 o’clock. You might
say the morning routine had just
begun.

Suddenly, in a violent breech of the
morning’s routine, nearly a dozen un-
marked cars roared onto the yard of
the premise of that gravel business.
They screeched to a halt in cadence.
Forty agents poured from the cars and
surrounded Mr. Higman, cocking their
guns in unison.

One agent, who was clad in a bullet-
proof vest, leveled his shotgun at
Higman. The agent pumped the gun
once to load it. As Mr. Higman, the
owner, gulped and his knees quivered,
the agent fumbled for his badge, and as
Mr. Higman groped for words and he
voiced a demand for an explanation,
the agent responded with a ‘‘shut up”
right in Mr. Higman’s face.

Meanwhile, another agent stormed
the office. There he found the trusted
employee of 20 years, the accountant,
Mavis Hansen, at her desk tending to
the books, as you would expect her to
be doing at 9 o’clock in the morning.
The agent stormed in with his gun and
yelled ‘‘freeze’” with his gun cocked
and left it aimed right at Mavis Han-
sen’s head.

Poor Mavis Hansen sat frozen with
shock, fear, and bewilderment. Now,
Mr. President, to this very day, she
still has nightmares and bouts of nerv-
ousness due to what happened that hor-
rible day.

Obviously, there must have been a
reason for 40 agents to appear, shoving
their shotguns down the throats of the
owner and the bookkeeper of this grav-
el business in the small town of Akron
in northwest Iowa. You might wonder,
was it some kind of a drug operation?
Was there a cache of weapons? None of
those, Mr. President. What the agents
were looking for were two so-called
toxic chemicals that were allegedly
stored at the Higman Gravel Co.
grounds, supposedly buried in barrels.

Now, this is what they had been told.
They had been told this, Mr. President,
by a paid informant. But it turns out
that this paid informant was also a dis-
gruntled former employee of the
Higman Gravel Co. He had given the
EPA a bum lead, and after 15 months of
misery and ordeal, a jury in a criminal
case finally decided that Higman was
innocent. Mr. Higman and others were
acquitted of charges stating that he
had knowingly stored illegal toxic
chemicals on his property.
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That decision and the 15 months of
litigation cost Mr. Higman $200,000 in
legal fees, lost business, and what is
even more important in my State, Mr.
President, it gave this very responsible
business person a damaged reputation.

It also cost the bookkeeper, Ms. Han-
sen—the woman that had the shotgun
leveled at her as she was at her desk
doing her books—two months leave of
absence due to a nervous disorder,
which still persists to this day.

Mr. President, the moral of this story
must be prefaced with a poignant ques-
tion: How in the world does the EPA
justify such outrageous behavior?

It is the regulatory state gone out of
control. They acted, as I have said, on
rumor and innuendo. When the rumors
did not pan out, they pressed ahead
anyway, costing innocent citizens fi-
nancial and psychological fortunes.

I will not go through all of the de-
tails in this case, Mr. President. But I
think it behooves us as a society to
take a broad view of this case and see
what lessons can be learned.

To begin with, the EPA used a force
of 40 men comprised of Federal and
local agents. They wused a force
equipped to attack a mountain when it
was only a molehill.

Second, the EPA’s advanced scouting
of the situation was disgraceful. They
charged ahead with full force, though
uninformed about the facts. They did
not look before they leaped.

All too often, Mr. President, I hear of
such overzealous and heavy-handed en-
forcement of our Nation’s environ-
mental laws. Yet, there is rarely ac-
countability. This situation cannot
continue. A presumption of guilt is
formed. It is a foreign concept in our
land. It should be a foreign practice as
well.

The purpose of the EPA is certainly
commendable. The purpose is to pro-
tect the Nation from environmental
pollutants and toxins. The EPA is sup-
pose to work to make our water clean
and our air pure, and there is no one
who would argue with those worth-
while goals. But the heavy-handed tac-
tics are inconsistent with EPA’s wor-
thy objectives. In fact, such policy
erodes whatever moral authority the
EPA may hope to have to detect and
deter pollution and polluters. Their
image in the public’s eye will only suf-
fer and the public’s confidence in the
EPA’s fairness will be shaken.

We certainly hope, Mr. President,
that this reform will cause the EPA to
reconsider its we-versus-they men-
tality, with respect to American small
business. This bill will not overturn ex-
isting environmental law. The Com-
prehensive Regulatory Reform Act will
require the EPA to reexamine existing
rules and force them into revisions, but
only, let me emphasize, where regula-
tions are based on bad science or where
a less costly alternative exists that
achieves the statutory requirements.
Small businesses certainly share the
goal of a clean environment at reason-
able costs, with a fair and rational
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oversight by the U.S. Government.
Most, if not all, businesses want to
comply with environmental laws and
regulations.

Mr. President, it is my hope that this
reform will change the EPA policy to
promote a worthy social objective that
fosters reconciliation and cooperation.
This reform will help eliminate the
heavy-handed tactics and threats
against innocent citizens like Mr.
Higman and Ms. Hansen. Through this
reform the EPA could once again re-
turn to its original purpose of pro-
moting policy which advances a clean
environment through fair and rational
oversight.

Mr. DASCHLE. Mr. President, I want
to use this time to remark briefly on
the pending measure, which will be the
subject of a vigorous debate over the
next several days, and the focus of our
work today and in the days to follow.

The primary subject of this debate is
the bill that was reported by the Judi-
ciary Committee in a very controver-
sial markup which was later modified
through negotiations with Senator
JOHNSTON and other colleagues.

I am grateful for the attention that
Members have given the bill since it
was reported by the Judiciary Com-
mittee, for I believe, over time, real
improvements have already been made.

Nevertheless, throughout these nego-
tiations, these clear differences have
emerged among those who advocated
changes in the way Federal agencies
issue regulations. It has become appar-
ent that a new, more reasonable and
judicious approach is needed if we are
to enact responsible, regulatory re-
form, without causing gridlock in the
Federal agencies.

There remain a number of problems
with S. 343 which argue against adop-
tion in its current form. First, its pas-
sage will likely result in a more con-
voluted, bureaucratic, and confusing
system that practically invites manip-
ulation and litigation by the best law-
yers money can buy. It would allow,
and even encourage, appeals and litiga-
tion throughout the regulatory devel-
opment process.

The multifaceted petition process
will create massive burdens on Federal
agencies at a time when we are at-
tempting to cut budgets and limit the
size of Government.

The bill’s $60 million threshold will
drag hundreds of additional rules into
this process, further burdening agen-
cies. It also forces Federal agencies to
choose the cheapest option, even if
other alternatives are more cost effec-
tive and therefore more economical.

In sum, it would impose costs on Fed-
eral agencies that cannot be met under
current budget constraints. The Office
of Management and Budget estimates
that S. 343 would cost Federal agencies
an additional $1.3 billion and 4,500 full
time employees each year simply to
implement all its provisions. The Fed-
eral Government simply does not have
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the resources to absorb those require-
ments. Nor should it.

In addition to overburdening Federal
agencies, S. 343, as currently written,
would roll back some of the most im-
portant laws that protect our environ-
ment, our health, and our safety.

For the first time in my lifetime, we
are contemplating a comprehensive re-
treat from the progress achieved in re-
ducing air pollution, in cleaning up our
rivers and lakes, in taking steps to en-
sure that the food we eat and the water
we drink is safe and clean. In the past,
this effort has been embraced by lead-
ers Republican and Democratic. Wheth-
er it was President Nixon, Ford,
Carter, Reagan, Bush, or President
Clinton, this Nation has realized great
benefits from an extraordinary bipar-
tisan commitment on these matters.

Mr. President, last year 2-year-old
Cullen Mack of my home State of
South Dakota fell ill from eating beef
contaminated with the E. coli bacteria.
As a result of experiences like Cullen’s,
I held a number of hearings in the Ag-
riculture Committee and the Depart-
ment of Agriculture developed regula-
tions which would help prevent
recurrences of this problem. The rules
would modernize the meat inspection
process, using sensitive scientific tech-
niques to detect contamination and
prevent spoiled meat from making its
way into our food supply.

This much-awaited rule will be held
up by this bill. It will be delayed and
perhaps even stopped. That is unac-
ceptable and represents one of the
problems with this bill in its current
form.

In its attempt to reform the regu-
latory process, the bill overreaches—I
believe, to the long-term detriment to
the American people, including busi-
nesses. In South Dakota as in many
other States, not only will the public
benefit from tough new meat inspec-
tion rules, but so will the farmers and
ranchers who raise the livestock and
who benefit from the assurance that
their products will reach the market in
the best condition possible. The Senate
should not support a process that
would compromise that objective.

I want to make clear that I'm not
suggesting that somehow the pro-
ponents of S. 343 are advocating the
degradation of our environment, or
have set out to contaminate our drink-
ing water, or that they are uncon-
cerned with a child’s potential expo-
sure to toxins. But passage of this bill
will make those results more likely.
And that is not a result that I can en-
dorse.

I know that some of my colleagues
will be taking the floor to make that
case in detail, and to offer amendments
which will attempt to ameliorate the
most harmful provisions of the bill.
And I know that some of my demo-
cratic colleagues have signed onto S.
343.

I also want to make it clear that
there is a better alternative and that a
number of amendments will be offered
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which will improve the bill and which I
hope all Members will give their seri-
ous consideration.

The comprehensive alternative will
produce commonsense reform without
wholesale harm. I am hopeful that
after some healthy debate on this mat-
ter, and in light of the amendment
process that will begin today, my col-
leagues can be persuaded to support
our amendments and the alternative
developed by Senators GLENN and
CHAFEE, should it be offered. That is
the best, most defensible path to regu-
latory reform, because it does not sac-
rifice the environmental, health, and
safety standards that American fami-
lies have a right to expect and demand
from their Government.

Mr. President, I can state with some
confidence that no Member of this body
will argue for a regulatory status quo.
No Member of this body believes that
every Federal rule is sacred. No Mem-
ber will defend every law we’ve passed
as perfect in its real-world application.
There are too many regulations in gen-
eral, and, in particular, too many that
make no sense.

It is my strong hope that during this
debate, we can come to agreement on a
bipartisan regulatory reform bill that
achieves serious, meaningful change,
but does so recognizing the budgetary
realities facing the Federal Govern-
ment, recognizing the desire to prevent
unnecessary and expensive litigation,
and recognizing the fundamental im-
portance of ensuring that Federal
agencies should be able to issue those
commonsense regulations which pro-
tect public health and safety, the envi-
ronment, and other matters that most
of us agree should be the subject of re-
sponsible Federal oversight.

Mr. President, I yield the floor.

————
MORNING BUSINESS

Mr. HATCH. Mr. President, I ask
unanimous consent that there be a pe-
riod for the transaction of morning
business with Senators permitted to
speak for up to 10 minutes each.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The PRESIDING OFFICER. The Sen-
ator from Utah is recognized.

———

REMOVAL OF INJUNCTION OF SE-
CRECY—TREATY DOCUMENT NOS.
104-12 AND 104-13

Mr. HATCH. As in executive session,
I ask unanimous consent that the in-
junction of secrecy be removed from
the Investment Treaty with Latvia
(Treaty Document No. 104-12) and the
Investment Treaty with Georgia (Trea-
ty Document No. 104-13) transmitted to
the Senate by the President on July 10,
1995; and the treaties considered as
having been read the first time; re-
ferred, with accompanying papers, to
the Committee on Foreign Relations
and ordered to be printed; and ordered
that the President’s messages be print-
ed in the RECORD.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

The messages of the President are as
follows:

To the Senate of the United States:

With a view to receiving the advice
and consent of the Senate to ratifica-
tion, I transmit herewith the Treaty
Between the Government of the United
States of America and the Government
of the Republic of Latvia Concerning
the Encouragement and Reciprocal
Protection of Investment, with Annex
and Protocol, signed at Washington on
January 13, 1995. I transmit also, for
the information of the Senate, the re-
port of the Department of State with
respect to this Treaty.

The bilateral investment Treaty
(BIT) with Latvia will protect U.S. in-
vestors and assist Latvia in its efforts
to develop its economy by creating
conditions more favorable for U.S. pri-
vate investment and thus strength-
ening the development of the private
sector.

The Treaty is fully consistent with
U.S. policy toward international and
domestic investment. A specific tenet
of U.S. policy, reflected in this Treaty,
is that U.S. investment abroad and for-
eign investment in the United States
should receive mnational treatment.
Under this Treaty, the Parties also
agree to international law standards
for expropriation and compensation for
expropriation; free transfer of funds as-
sociated with investments; freedom of
investments from performance require-
ments; fair, equitable, and most-fa-
vored-nation treatment; and the inves-
tor’s or investment’s freedom to choose
to resolve disputes with the host gov-
ernment through international arbitra-
tion.

I recommend that the Senate con-
sider this Treaty as soon as possible,
and give its advice and consent to rati-
fication of the Treaty, with Annex and
Protocol, at an early date.

WILLIAM J. CLINTON.

THE WHITE HOUSE, July 10, 1995.

To the Senate of the United States:

With a view to receiving the advice
and consent of the Senate to ratifica-
tion, I transmit herewith the Treaty
Between the Government of the United
States of America and the Government
of the Republic of Georgia Concerning
the Encouragement and Reciprocal
Protection of Investment, with Annex,
signed at Washington on March 7, 1994.
I transmit also, for the information of
the Senate, the report of the Depart-
ment of State with respect to this
Treaty.

The Dbilateral investment Treaty
(BIT) with Georgia was the eighth such
treaty between the United States and a
newly independent state of the former
Soviet Union. The Treaty is designed
to protect U.S. investment and assist
the Republic of Georgia in its efforts to
develop its economy by creating condi-
tions more favorable for U.S. private
investment and thus strengthen the de-
velopment of its private sector.




		Superintendent of Documents
	2015-06-17T08:48:31-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




