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In the early days it was an orphanage,
but it was not the image that you have
of the Charles Dickens orphanage. It
was an orphanage where the Kkids that
went there had many of the things that
money could buy in terms of living a
good life under the circumstances of
not having a family. And he combined
that with elderly people to create an
intergenerational type of concept that
has worked very well even to this day.

Especially pertinent to H.R. 1026, is
that Mr. Stratton sold the property
where the post office is located, and
which we are asking to be named
today, to the Federal Government for
half its value on the condition that
they would build a post office there.

Mr. Speaker, | did not know Mr.
Stratton. He was before my time there.
But | have been able to see his work in
the Colorado Springs area over the
years.

Finally, Mr. Speaker, | would like to
thank Mr. John Zorack, a former resi-
dent of the Stratton Home, who has
worked closely with me to see that this
fitting tribute be enacted. | would add
that H.R. 1026 has the support of the
Colorado Delegation and the Colorado
Springs City Council. Mr. Speaker, |
thank the gentleman from New York
[Mr. McHuGH] for his support of this
legislation.

Mr. MCHUGH. Mr. Speaker, | reserve
the balance of my time.

Miss COLLINS of Michigan. Mr.
Speaker, | yield myself such time as |
may consume.

Mr. Speaker, | join my colleague and
chairman of the Subcommittee on the
Postal Service in support of H.R. 1026,
legislation designating the U.S. Post
Office at 201 East Pikes Peak Avenue
in Colorado Springs, CO, as the Win-
field Scott Stratton Post Office.

The late Mr. Stratton was well
known as a great philanthropist and
most deserving to have a Post Office
named after him.

Mr. Speaker, | have no further re-
quests for time, and | yield back the
balance of my time.

Mr. MCHUGH. Mr. Speaker, | have no
further requests for time, and | yield
back the balance of my time.

The SPEAKER pro tempore. The
question is on the motion offered by
the gentleman from New York [Mr.
McHUGH] that the House suspend the
rules and pass the bill, H.R. 1026.

The question was taken; and (two-
thirds having voted in favor thereof)
the rules were suspended and the bill
was passed.

A motion to reconsider was
the table.

laid on

GENERAL LEAVE

Mr. McHUGH. Mr. Speaker, | ask
unanimous consent that all Members
may have 5 legislative days within
which to revise and extend their re-
marks on H.R. 1026 the bill just consid-
ered.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from New York?
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There was no objection.

BIOTECHNICAL PROCESS PATENTS

Mr. MOORHEAD. Mr. Speaker, |
move to suspend the rules and pass the
bill (H.R. 587) to amend title 35, United
States Code, with respect to patents on
biotechnological processes.

The Clerk read as follows:

H.R. 587

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

BIOTECHNOLOGICAL PROCESS PATENTS
101. CONDITIONS FOR PATENTABILITY;
NONOBVIOUS SUBJECT MATTER.

Section 103 of title 35, United States Code,
is amended—

(1) by designating the first paragraph as
subsection (a);

(2) by designating the second paragraph as
subsection (c); and

(3) by inserting after the first paragraph
the following:

““(b)(1) Notwithstanding subsection (a), and
upon timely election by the applicant for
patent to proceed under this subsection, a
‘biotechnological process’ using or resulting
in a composition of matter that is novel
under section 102 and nonobvious under sub-
section (a) of this section shall be considered
nonobvious if—

“(A) claims to the process and the com-
position of matter are contained in either
the same application for patent or in sepa-
rate applications having the same effective
filing date; and

‘“(B) the composition of matter, and the
process at the time it was invented, were
owned by the same person or subject to an
obligation of assignment to the same person.

“(2) A patent issued on a process under
paragraph (1)—

“(A) shall also contain the claims to the
composition of matter used in or made by
that process; or

““(B) shall, if such composition of matter is
claimed in another patent, be set to expire
on the same date as such other patent, not-
withstanding section 154.

““(3) For purposes of paragraph (1),
term ‘biotechnological process’ means—

“(A) a process of genetically altering or
otherwise inducing a single- or multi-celled
organism to—

‘(i) express an exogenous nucleotide se-
quence,

“(ii) inhibit, eliminate, augment, or alter
expression of an endorgenous nucleotide se-
quence, or

““(iii) express a specific physiological char-
acteristic not naturally associated with said
organism;

““(B) cell fusion procedures yielding a cell
line that expresses a specific a specific pro-
tein, such as a monoclonal antibody; and

““(C) a method of using a product produced
by a process defined by (A) or (B), or a com-
bination of (A) and (B).”.

SEC. 102. PRESUMPTION OF VALIDITY; DE-
FENSES.

Section 282 of title 35, United States Code,
is amended by inserting after the second sen-
tence of the first paragraph the following:
“Notwithstanding the preceding sentence, if
a claim to a composition of matter is held
invalid and that claim was the basis of a de-
termination of nonobviousness under section
103(b)(1), the process shall no longer be con-
sidered nonobvious solely on the basis of sec-
tion 103(b)(1).”.

SEC. 103. EFFECTIVE DATE.

The amendments made by section 101 shall

apply to any application for patent filed on

SEC.

the

H 10095

or after the date of enactment of this Act
and to any application for patent pending on
such date of enactment, including (in either
case) an application for the reissuance of a
patent.

The SPEAKER pro tempore. Pursu-
ant to the rule, the gentleman from
California [Mr. MoorRHEAD] will be rec-
ognized for 20 minutes, and the gentle-
woman from Colorado [Mrs. SCHROE-
DER] will be recognized for 20 minutes.

The Chair recognizes the gentleman
from California [Mr. MOORHEAD].

(Mr. MOORHEAD asked and was
given permission to revise and extend
his remarks.)

Mr. MOORHEAD. Mr. Speaker, |
yield myself such time as | may
consume.

Mr. Speaker, I rise in support of H.R.
587, the Biotech Process Patent Protec-
tion Act of 1995. | would like to com-
mend the gentleman from Virginia
[Mr. BoucHER] and thank him for work-
ing so hard with us over the past 5
years to make this legislation possible.
I also want to thank the gentlewoman
from Colorado [Mrs. SCHRODER] for her
support and cooperation.

From an economic point of view, the
U.S. biotech industry has gone from
zero revenues and zero jobs 15 years
ago to $8 billion and 103,000 jobs today.
The White House Council on Competi-
tiveness projects a $30 to $50 billion
market for biotech products by the
year 2000, and many in the industry be-
lieve this estimate to be conservative.

Companies that depend heavily on re-
search and development are especially
vulnerable to foreign competitors who
copy and sell their products without
permission. The reason that high-tech-
nology companies are so vulnerable is
that for them the cost of innovation,
rather than the cost of production, is
the key cost incurred in bringing a
product to market. The award of pa-
tient protection ensures a greater de-
gree of protection for businesses in the
United States who make major invest-
ment in innovation.

The House Judiciary Committee took
the first step in protecting innovation
in 1988 when the Congress enacted two
bills which 1 introduced relating to
process patents and reform of the
International Trade Commission. How-
ever, our work will not be complete
until we enact this legislation. This
bill modifies the test for obtaining a
process patent, a problem that was cre-
ated by In Re Durden (1985), a case fre-
quently criticized and cited by the Pat-
ent Office as grounds for denial of
biotech patents. The legislation im-
pacts only one element of patentability
of biotech processes and that is the ele-
ment of nonobviousness. The process
must still satisfy all other require-
ments of patentability.

Because so many of the biotech in-
ventions are protected by patents, the
future of that industry depends greatly
on what Congress does to protect U.S.
patents from unfair foreign competi-
tion. America’s foreign competitors,
most of whom have invested compara-
tively little in biotechnology research,
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have targeted the biotech industry for
major and concerted action.

In conclusion, Mr. Speaker, this is
important legislation. The biotech in-
dustry is an immensely important in-
dustry started in the United States
with many labs housed in California. In
the decade ahead, biotechnology re-
search will improve the lives and
health of virtually every American
family. It will put people to work and
it will save people’s lives. Identical leg-
islation has already passed the other

body, S. 1111.
| urge a favorable vote on H.R. 587.
O 1500
Mr. Speaker, | reserve the balance of
my time.

Mrs. SCHROEDER. Mr. Speaker, |
yield myself such time as | may
consume.

Mr. Speaker, I rise in support of H.R.
587.

One of the most important tasks
faced by the Intellectual Property Sub-
committee is to make sure that our
patent law keeps pace with techno-
logical change. The importance of this
task is nowhere more evident than in
the area of biotechnology, where indus-
try has encountered difficulty in ob-
taining timely and adequate process
patent protection because of conflict-
ing case law and inconsistency in PTO
examination practices resulting from
the conflicting holdings of relevant
court cases.

It is critical to our economy and to
our quality of life that biotechnology
research and development can take
place on a level playing vis-a-vis for-
eign competitors, and without exces-
sive uncertainty or delay in patent pro-
tection.

This bill will achieve those goals: It
will mitigate the uncertainty in the
patent examination process, and it will
bring about a more level playing field
for U.S. biotechnology companies and
their overseas competitors.

The bill before us today is supported
by the administration, and it has bi-
partisan support from the Judiciary
Committee. The roadblocks faced by
predecessor bills have been removed by
making the bill biotechnology indus-
try-specific. | believe, through this bill,
that we have fashioned a fair and effec-
tive means of addressing the uncertain-
ties and inadequacies in patent law as
it applies to biotechnology, and | urge
my colleagues to support it.

I also want to acknowledge the hard
work on both sides of the aisle over a
number of years to resolve this prob-
lem. Our subcommittee chairman, the
gentleman from California, the gen-
tleman from Massachusetts [Mr.
FRANK], and the gentleman from Vir-
ginia [Mr. BoucHER], have all worked
diligently to address this problem, and
I congratulate them for their efforts.

Mr. Speaker, it looks like this is the
year it will really happen. | congratu-
late them.

Mr. Speaker, | reserve the balance of
my time.
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Mr. MOORHEAD. Mr. Speaker, |
yield 5 minutes to the gentleman from
California [Mr. ROHRABACHER].

Mr. ROHRABACHER. Mr. Speaker, |
rise to support this bill, which will es-
tablish an objective standard to deter-
mine if biotechnology patent applica-
tions involve nonobvious material.

This standard is necessary to clarify
patent law for one of our Nation’s most
important growth industries, the bio-
technology industry, and | congratu-
late Chairman MoOORHEAD for his lead-
ership in bringing this bill to the floor.

We need, however, to deal with the
fundamental problem, the lack of a
minimum guaranteed patent term. For
over 100 years, this country had a pat-
ent term of 17 years from grant. That
term acted to encourage and reward in-
novation. Unfortunately, the GATT
implementing legislation established
an uncertain term of 20 years from fil-
ing. Many biotech patents take years
to be issued, which under the new rules
results in a vastly reduced patent term
biotech companies and anyone else
whose breakthrough technology takes
longer than usual to get through the
Patent Office are victimized. | have in-
troduced legislation, H.R. 359, which
will establish a term of 20 years from
filing or 17 years from grant, whichever
is longer. That’s consistent with the
GATT agreement and with our Nation’s
tradition of strong intellectual prop-
erty rights. That tradition has fueled
the growth of new, dynamic industries
in America and will continue to do so
as long as this Congress continues to
respect the creativity and hard work of
the Nation’s independent inventors.

The subcommittee chairman and |
continue to have honest differences on
this and other issues, such as uncondi-
tional publication of all patent applica-
tions 18 months after filing. Such pub-
lication will allow unscrupulous people
to copy and infringe on the inventions
of biotech companies and other innova-
tive industries. | am encouraged that
we will have a hearing on November 1
to examine these problems, just as |
am encouraged that the chairman has
shown concern for the biotechnology
industry with H.R. 587. | look forward
to the day when the Congress will de-
cide, on this floor, up or down, on
whether to restore the fundamental
patent rights of all of America’s inven-
tors.

Mrs. SCHROEDER. Mr. Speaker, |
yield such time as he may consume to
the gentleman from Michigan [Mr.
CONYERS], the distinguished ranking
member.

Mr. CONYERS. Mr. Speaker, first of
all, congratulations to the gentleman
from California [Mr. MOORHEAD], the
subcommittee chairman, and the gen-
tlewoman from Colorado [Mrs. SCHROE-
DER], who has worked with him across
the years.

I am a cosponsor and strong sup-
porter of H.R. 587 which resolves the
confusion created by two conflicting
appellate court decisions on the stand-
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ards for granting process patents to
biotechnology companies.

Though this is a matter that could
have been resolved by the courts, the
matter has been pending since Novem-
ber 1992 without any resolution. Fur-
ther delays could be costly to Amer-
ican biotech companies.

The legislation prohibits the Patent
and Trademark Office from rejecting
applications for process patents using
or resulting in a composition of matter
that is novel and nonobvious.

This legislation serves the important
purpose of protecting the rights of
American companies to bring patent
infringement claims against importers
who are able to evade the law by proc-
essing cells outside the United States
and importing the finished products
into the United States on the tech-
nicality that there has been no use of
patented host cells in the United
States. Without a process patent, the
importation of the final product cannot
be challenged. | urge passage of this
worthy bill.

Mrs. SCHROEDER. Mr. Speaker, |
yield 3 minutes to the gentleman from
Massachusetts [Mr. FRANK] who has
been working on this bill forever and
ever, and | am sure is glad to see it on
the floor.

Mr. FRANK of Massachusetts. Mr.
Speaker, | thank the ranking minority
member of the subcommittee for yield-
ing.

The chairman has been congratulated
and deservedly. This is an important
issue that has more complexity than
one might think, as we explain it, |
think the reaction is, well, gee, this is
just so straightforward. But people
should understand that there were is-
sues to be resolved, whether this was
going to be a change in patent law in
general or whether it was better to
make it specific to an industry.

There were traditional practitioners
of patent law who had objections to
this. What we are doing today and, as |
understand the parliamentary situa-
tion since we are taking up the Senate
bill, we are sending this right to the
President. One of the striking things
about the current situation people
should understand is that on those oc-
casions, and | say this is clearly in
order because it explains why we are
doing what we are doing and why we
are taking the Senate bill. On those oc-
casions when the U.S. Senate can be
persuaded to do anything at all, one
then grabs it and takes it and does not
take the chance of sending it back.

So this will now go right to the
President for signature. It is a mark of
the successful chairmanship of the gen-
tleman from California that this im-
portant piece of legislation will within
a few weeks be law. We are not simply
passing a bill through the House today,
but we are sending it to the President
who we know is going to sign it. | can
simply say | am not an expert on this
as are few of my colleagues but, talk-
ing to the people in the biotechnology
industry in Massachusetts, this was
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very high on their list of things that
will help. It is one of these things that
does good in a multiplicity of ways.

In the first place, it will help produce
the products, and this is of greatest im-
portance, that cure people, that allevi-
ate illnesses. We are here doing some-
thing that will facilitate better health
care for people, and that is of course
fundamental.

It will also promote jobs in the State
that | represent and in other States be-
cause it will help the biotechnology in-
dustry improve its market. It will help
exports. It will help the American
economy.

So this is something which has all
positive and no negative. But, despite
that, given the world we live in, it was
not an easy thing to bring it here. As |
said, this may look to people like kind
of a ho-hum thing. It is to the credit of
the gentleman from California and his
management of this issue that some-
thing that had a lot of pitfalls and a lot
of potential controversies does come
forward in this guise.

I also wanted to express my apprecia-
tion to the gentleman who spoke just
before me, the other Member from
California, he has his own very strong
interests in patent issues, some of
which | agree with him on, and his
willingness to collaborate with us in
getting this bill through is something I
very much appreciate, thanks to the
ranking member for her leadership, to
the chairman. | think we have shown
today that we are able to function in a
very positive way to advance a number
of goals.

Mrs. SCHROEDER. Mr. Speaker, |
yield such time as he may consume to
the gentleman from Virginia [Mr. Bou-
CHER]. He has worked so hard on this
bill. 1 am sure for his sake he is very
happy to have this happen.

(Mr. BOUCHER asked and was given
permission to revise and extend his re-
marks.)

Mr. BOUCHER. Mr. Speaker, for the
last several years, | have been involved
in a very productive partnership with
my friend and colleague, the gen-
tleman from California [Mr. MOOR-
HEAD], in an effort to extend better pat-
ent protection to the biotechnology in-
dustry. Today | am pleased to be here
on the floor joining with him as we cul-
minate that effort and as we send to

the President legislation that will
enact this much needed reform.
The biotechnology industry is a

bright promise for our Nation’s success
in the international market of the fu-
ture. The industry was originated and
developed in the United States. This
uniquely American enterprise is ex-
pected to confer an annual benefit of
approximately $50 billion on the Amer-
ican economy by the year 2000. And
even today, it has created more than
100,000 new highly paid, highly skilled
jobs in this economy.

But more important than its eco-
nomic contributions are the benefits
biotechnology is bringing to the fields
of medicine and agriculture. Through
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biotechnology, new strains of plants
are being produced that are resistant
to disease, that can thrive in hostile
terrain, and can survive adverse cli-
matic conditions.

Through biotechnology, new human
drugs are on the market today that,
when administered to heart attack vic-
tims, save lives by dissolving dan-
gerous blood clots.

Other drugs treat anemia, reducing
need for blood transfusions in patients
who are suffering from chronic kidney
failure. And human growth hormone is
today enriching the lives of children
throughout the world.

American companies are now devel-
oping treatments or even potential
cures for a variety of hard to treat dis-
eases, including AIDS, Alzheimer’s dis-
ease, cystic fibrosis, and Lou Gehrig’s
disease.

And yet the promise of biotechnology
is seriously challenged today by a sim-
ple and obvious inadequacy in Ameri-
ca’s patent law. That inadequacy opens
the door for foreign firms to expropri-
ate American inventions and compete
in this country directly with the in-
venting firm. In essence, the patent
law confers and advantage on foreign
companies not enjoyed by the Amer-
ican inventing firm and actually en-
courages a pilfering of United States
creativity. We have examples today of
that very practice occurring.

It is that defect in the patent law
that H.R. 587 is designed to address. In
most cases, biotechnology products are
genetically engineered forms of chemi-
cals which naturally occur. The goal of
biotechnology is to create the chemi-
cals in larger and commercially viable
quantities. To do that, the company
engineers a host cell to produce the
product. The firm then treats the host
cell with a frequently straightforward
and well-known process to create the
naturally occurring chemical in com-
mercially viable quantities.

The company cannot patent the end
product because it occurs in nature. All
the company is doing is creating that
product in larger quantities. The com-
pany can patent the host cell but,
under current law, the use of a pat-
ented host cell abroad to manufacture
a product for importation into the
United States is not an infringement of
the American host cell patent.

Under a series of court decisions,
most prominently In Re Durden, the
inventor has great difficulty in obtain-
ing a patent on the process that is used
to produce the product. The legislation
that the gentleman from California
[Mr. MOORHEAD] has brought to the
House today and which | have been
pleased to work with him on over the
last several years will open the door to
a more certain award of process pat-
ents.

0O 1515

In turn the biotechnology firms that
have the assurance of receiving those
process patents will exhibit a greater
willingness to make research invest-
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ments totaling hundreds of millions of
dollars on an annual basis, the very re-
search investments that are essential
to sustain and advance this highly im-
portant American industry.

Mr. Speaker, I am pleased to urge
support for this measure and passage of
it by the House, and | join with our col-
league, the gentleman from Massachu-
setts [Mr. FRANK], in commending the
gentleman from California for his leg-
islative skill which has brought the
measure to this point which, when
added to the Senate bill already passed
by that body, can then send this meas-
ure directly to the President for his
signature and for enactment into law.
It is a positive measure. It will advance
a very important industry, and | join
with the gentleman from California
[Mr. MooRHEAD] in strongly urging its
passage.

Mrs. SCHROEDER. Mr. Speaker, |
have no further speakers, and | yield
back the balance of my time.

Mr. MOORHEAD. Mr. Speaker, |
yield myself such time as | may
consume.

Mr. Speaker, | wish the congratulate
each member of our subcommittee for
the hard work they have done on this
legislation over a long period of time.
This is a fine moment today as we get
this bill adopted, and every single
Member of both sides of the aisle have
worked hard, put their effort in. | know
that the gentleman from Virginia [Mr.
BoucHER] has really put his heart and
soul into it over a period of years, and
we had Bill Hughes, who was the chair-
man of our subcommittee, who worked
hard on it. We have the gentleman
from Colorado [Mrs. SCHROEDER] and
the ranking member of the full com-
mittee. Everyone in our committee has
really worked on this: The gentleman
from Virginia [Mr. BoucHER], the gen-
tleman from Massachusetts [Mr.
FRANK], the gentleman from Oklahoma
[Mr. CoBURN], the gentleman from Wis-
consin [Mr. SENSENBRENNER], and |
want to thank each and every one of
them for the product that we are pre-
senting.

Mr. Speaker, | have no further re-
quests for time, and | yield back the
balance of my time.

The SPEAKER pro tempore. (Mr.
RIGGS). The gquestion is on the motion
offered by the gentleman from Califor-
nia [Mr. MoORHEAD] that the House
suspend the rules and pass the bill,
H.R. 587.

The question was taken; and (two-
thirds having voted in favor thereof)
the rules were suspended, and the bill
was passed.

A motion to reconsider was laid on
the table.

Mr. MOORHEAD. Mr. Speaker, | ask
unanimous consent to take from the
Speaker’s table the Senate bill (S. 1111)
to amend title 35, United States Code,
with respect to patents on
biotechnological processes, and ask for
its immediate consideration in the
House.

The Clerk read the title of the Senate
bill.
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The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from California?

Mrs. SCHROEDER. Mr. Speaker, re-
serving the right to object, | do so to
yield to the gentleman from California
[Mr. MoOORHEAD] to explain the purpose
of the request.

Mr. MOORHEAD. Mr. Speaker, will
the gentlewoman yield?

Mrs. Schroeder. | yield to the gen-
tleman from California.

Mr. MOORHEAD. Mr. Speaker, this is
the companion Senate bill. This action
will enable the bill to go immediately
to the President. The Senate bill is
identical to the recent House-passed
legislation.

Mrs. SCHROEDER. Mr. Speaker, | sa-
lute the gentleman for this very adept
explanation. That is exactly what we
hope to do, get this right to the Presi-
dent. | thank the gentleman for being
so expeditious.

Mr. Speaker, | withdraw my reserva-
tion of objection.

The Speaker pro tempore. Is there
objection to the request of the gen-
tleman from California?

There was no objection.

The Clerk read the Senate bill, as fol-
lows:

S. 1111

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. BIOTECHNOLOGICAL PROCESS PAT-
ENTS; CONDITIONS FOR PATENT-
ABILITY; NONOBVIOUS SUBJECT
MATTER.

Section 103 of title 35, United States code
is amended—

(1) by designating the first paragraph as
subsection (a);

(2) by designating the second paragraph as
subsection (c); and

(3) by inserting after the first paragraph
the following:

““(b)(1) Notwithstanding subsection (a), and
upon timely election by the applicant for
patent to proceed under this subsection, a
biotechnological process using or resulting
in a composition of matter that is novel
under section 102 and nonobvious under sub-
section (a) of this section shall be considered
nonobvious if—

“(A) claims to the process and the com-
position of matter are contained in either
the same application for patent or in sepa-
rate applications having the same effective
filing date; and

“(B) the composition of matter, and the
process at the time it was invented, were
owned by the same person or subject to an
obligation of assignment to the same person.

“(2) A patent issued on a process under
paragraph (1)—

“(A) shall also contain the claims to the
composition of matter used in or made by
that process, or

““(B) shall, if such composition of matter is
claimed in another patent, be set to expire
on the dame date as such other patent, not-
withstanding section 154.

““(3) For purposes of paragraph (1), the
term ‘biotechnological process’ means—

“(A) a process of genetically altering or
otherwise inducing a single- or multi-celled
organism to—

“(i) express an exogenous nucleotide se-
quence,

“(ii) inhibit, eliminate, augment, or alter
expression of an endogenous nucleotide se-
quence, or
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““(iii) express a specific physiological char-
acteristic not naturally associated with said
organism;

““(B) cell fusion procedures yielding a cell
line that expresses a specific protein, such as
a monoclonal antibody; and

““(C) a method of using a product produced
by a process defined by (A) or (B), or a com-
bination of (A) and (B).”.

SEC. 2. PRESUMPTION OF VALIDITY; DEFENSES.

Section 282 of title 35, United States code,
is amended by inserting after the second sen-
tence of the first paragraph the following:
“Notwithstanding the preceding sentence, if
a claim to a composition of matter is held
invalid and that claim was the basis of a de-
termination of nonobviousness under section
103(b)(1), the process shall no longer be con-
sidered nonobvious solely on the basis of sec-
tion 103(b)(1).”.

SEC. 3. EFFECTIVE DATE.

The amendments made by section 1 shall
apply to any application for patent filed on
or after the date of enactment of this Act
and to any application for patent pending on
such date of enactment, including (in either
case) an application for the reissuance of a
patent.

The Senate bill was ordered to be
read a third time, was read the third
time, and passed, and a motion to re-
consider was laid on the table.

APPOINTMENT OF CONFEREES ON
H.R. 1655, INTELLIGENCE AU-
THORIZATION ACT FOR FISCAL
YEAR 1996

Mr. COMBEST. Mr. Speaker, | ask
unanimous consent to take from the
Speaker’s table the bill (H.R. 1655) to
authorize appropriations for fiscal year
1996 for intelligence and intelligence-
related activities of the United States
Government, the Community Manage-
ment Account, and the Central Intel-
ligence Agency Retirement and Dis-
ability System, and for other purposes,
with a Senate amendment thereto, dis-
agree to the Senate amendment, and
agree to the conference asked by the
Senate.

The SPEAKER pro tempore. Is there
objection to the request of the gen-
tleman from Texas? The Chair hears
none and, without objection, appoints
the following conferees:

From the Permanent Select Commit-
tee on Intelligence, for consideration of
the House bill, and the Senate amend-
ment, and modifications committed to
conference:

Messrs. COMBEST, DORNAN, YOUNG of
Florida, HANSEN, LEwis of California,
GO0SsS, SHUSTER, McCoLLuM, CASTLE,
Dicks, RICHARDSON, DIXON, TORRICELLI,
COLEMAN, SKAGGS, and Ms. PELOSI.

From the Committee on National Se-
curity, for the consideration of defense
tactical intelligence and related activi-
ties:

Messrs.
LUMS.

As additional conferees from the
Committee on International Relations,
for consideration of section 303 of the
House bill, and section 303 of the Sen-
ate amendment, and modifications
committed to conference:

Messrs. GILMAN, SMITH of New Jer-
sey, and BERMAN.

SPENCE, STuMP, and DEL-

October 17, 1995

There was no objection.

DIGITAL PERFORMANCE RIGHT IN
SOUND RECORDINGS ACT OF 1995

Mr. MOORHEAD. Mr. Speaker, |
move to suspend the rules and pass the
bill (H.R. 1506) to amend title 17, Unit-
ed States Code, to provide an exclusive
right to perform sound recordings pub-
licly by means of digital transmissions,
and for other purposes, as amended.

The Clerk read as follows:

H.R. 1506

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “‘Digital Perform-
ance Right in Sound Recordings Act of 1995”".
SEC. 2. EXCLUSIVE RIGHTS IN COPYRIGHTED

WORKS.

Section 106 of title 17, United States Code, is
amended—

(1) in paragraph (4) by striking “‘and’ after
the semicolon;

(2) in paragraph (5) by striking the period and
inserting *‘; and’’; and

(3) by adding at the end the following:

““(6) in the case of sound recordings, to per-
form the copyrighted work publicly by means of
a digital audio transmission.”’.

SEC. 3. SCOPE OF EXCLUSIVE RIGHTS IN SOUND
RECORDINGS.

Section 114 of title 17, United States Code, is
amended—

(1) in subsection (a) by striking ‘““and (3)”" and
inserting ““(3) and (6)”’;

(2) in subsection (b) in the first sentence by
striking ‘‘phonorecords, or of copies of motion
pictures and other audiovisual works,”” and in-
serting ‘‘phonorecords or copies’’;

(3) by striking subsection (d) and inserting:

““(d) LIMITATIONS ON EXCLUSIVE RIGHT.—Not-
withstanding the provisions of section 106(6)—

“(1) EXEMPT TRANSMISSIONS AND
RETRANSMISSIONS.—The performance of a sound
recording publicly by means of a digital audio
transmission, other than as a part of an inter-
active service, is not an infringement of section
106(6) if the performance is part of—

“(A)(i) a nonsubscription transmission other
than a retransmission;

‘(i) an initial nonsubscription retransmission
made for direct reception by members of the pub-
lic of a prior or simultaneous incidental trans-
mission that is not made for direct reception by
members of the public; or

“(iii) a nonsubscription broadcast trans-
mission;

“(B) a retransmission of a nonsubscription
broadcast transmission: Provided, That, in the
case of a retransmission of a radio station’s
broadcast transmission—

‘(i) the radio station’s broadcast transmission
is not willfully or repeatedly retransmitted more
than a radius of 150 miles from the site of the
radio broadcast transmitter, however—

“(1) the 150 mile limitation under this clause
shall not apply when a nonsubscription broad-
cast transmission by a radio station licensed by
the Federal Communications Commission is
retransmitted on a nonsubscription basis by a
terrestrial broadcast station, terrestrial trans-
lator, or terrestrial repeater licensed by the Fed-
eral Communications Commission; and

“(I1) in the case of a subscription
retransmission of a nonsubscription broadcast
retransmission covered by subclause (1), the 150
mile radius shall be measured from the transmit-
ter site of such broadcast retransmitter;

“(ii) the retransmission is of radio station
broadcast transmissions that are—

“(1) obtained by the retransmitter over the air;

“(I1) not electronically processed by the
retransmitter to deliver separate and discrete
signals; and
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